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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


cox,  &o.  V.  ANDERSON'S  ADM'R. 
(Filed  Deoember  8,  1902— Not  to  be  reported.) 
Grant  E.  Lilly  for  appellants. 
W.  B.  Smith  and  J.  A.  Sullivan  for  appellee. 
Appeal  from  Madison  Circuit  Court. 
Judge  DuRelle  delivered  the  following  response  to  petition  for  rehearing: 

The  unusually  able  and  earnest  petition  for  rehearing  filed  for  appellant 
In  this  case  merits,  and  has  had,  our  careful  attention. 

It  Is  admitted  in  the  argument  in  the  petition  that  the  language  employed 
In  the  Gibbs  will  bestowed  upon  the  widow  a  fee-simple  title  to  all  the  tes- 
tator's estate.  But,  it  is  said,  this  is  true  only  because  of  section  2342,  Ken- 
tucky Statutes,  which  is  as  follows:  "Unless  a  different  purpose  appears  by 
express  words  or  necessary  inference,  every  estate  in  land  created  by  deed  or 
will,  without  words  of  inheritance,  shall  be  deemed  a  fee  simple,  or  such 
other  estate  as  the  grantor  or  testator  had  power  to  dispose  of." 

Appellant  then  argues  that  as  the  widow  took  a  fee-simple  title  to  the  tes- 
tator's property,  it  was  under  a  statute  containing  a  proviso,  which  must 
be  first  satisfied;  that  In  this  case  it  does  appear  by  necessary  inference  and 
express  words  that  the  widow  should  not  take  the  fee- simple  title  to  the 
testator's  lands. 

The  section  quoted,  as  well  as  section  2846,  Kentucky  Statutes,  viz.,  *'a 
contingent  remainder  shall,  in  no  case,  fail  for  want  of  a  particular  estate 
to  support  it,"  are  both  found  in  the  chapter  on  "Lands,"  and  necessarily 
are  applicable  alone  to  that  subject.  But  as  part  of  testator's  estate  devised 
was  land,  it  is  proper  to  consider  these  sections  with  respect  at  least  to  such 
portion. 

We  adopt,  from  among  the  excel  Ian  t  and  approved  maxims  cited  by  appel- 
lant, the  one  that  "in  the  construction  of  devises  the  intention  of  the  testatoF 
is  tfato  pofie  star  by  which  the  courts  steer,"  with  the  qualification  that  suob  in* 
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tentlon  must  be  gathered  from  the  iDstrament  alone;  must  be  reasonably  cer- 
tain, and  must  not  be  contrary  to  law.  As  observed  by  Mr.  Justice  Miller,  it 
is  probably  true  that  no  two  wills  were  ever  written  exactly  alike  in  every 
particular  and  under  precisely  the  same  circumstances.  Yet  rules  for  the 
construction  of  language  substantially  similar  have  necessarily  been  evolved. 
Among  them  is  the  one  that  the  law  favors  that  construction  of  doubtful 
terms  which  creates  a  vested  rather  than  an  uncertain  estate.  With  these  in 
mind,  we  observe  that  it  was  the  natural,  as  it  was  the  evident,  purpose  of 
the  testator  in  this  case  to  provide,  not  incidentally  or  provisionally,  but  to 
the  fullest  extent  for  his  widow.  The  whole  will  shows  that  this  was  not 
only  the  testator's  first,  but  his  controlling  thought.  He  gave  her  the  whole 
-of  his  estate.  No  intention  was  manifested  to  restrict  her  in  its  use,  or  even 
-obuse.  She  might  have  consumed  the  whole  of  it  without  accountability. 
-She  could  have  sold  it  and  passed  a  perfect  title.  It  was  hers.  There  does 
not  appear  the  slightest  indication  of  a  purpose  to  deny  her  the  fullest  use 
-and  enjoyment  of  it,  of  which  it  was  capable,  without  let  or  hindrance  from 
"any  source.  These  are  the  attributes  of  a  fee-simple  title  (in  the  case  of  leal 
estate)  under  the  law  of  this  Commonwealth.  So  much  of  the  intention  of 
the  testator  is  clear,  unambiguous,  unmistakable. 

The  clause  under  which  the  appellant  claims  is  the  following:  "When  she, 
Sally  Ann  Gibbs,  is  done  with  it,  I  give  to  Mt.  Zion  Church  as  an  endow- 
ment 11,000,  the  proceeds  of  which  are  to  go  towards  paying  the  expenses  of 
the  church. ' ' 

It  is  to  be  observed  that  testator  describes  his  estate  as  consisting  of  ''cash, 
notes  and  lands,  bank  stock  and  other  stock,  live  stock,  growing  crops  and 
household  and  kitchen  furniture."  None  of  this  property  was  devised  or 
bequeathed  to  the  widow  for  her  life  only.  She  took  it  all  alike.  None  of 
it  was  given  subject  specifically  to  the  payment  of  the  $1,000.  nor  is  it  stated 
from  what  particular  property  the  $1,000  was  to  be  raised,  nor  is  it  stated 
clearly  when  the  $1,000 'was  to-be  paid.  "When  she  was  done  with  it," 
might  mean  at  her  death,  or  before.  It  might  have  reference  to  testator's 
cash  notes,  or  his  bank  stock,  other  stock,  live  stock  or  growing  crops.  He 
evidently  wanted  the  church  eventually  to  get  $1,000.  It  is  equally  clear 
that  he  did  not  Intend  though  that  his  wife's  interest,  already  carved  out  in 
bis  estate,  should  be  diminished  to  provide  the  sum.  He  intended  some- 
thing by  the  use  of  the  words  quoted.  He  meant,  we  think  clearly  enough, 
that  if  anything  was  left  by  bis  wife,  at  her  death,  to  dispose  of  it  for  her 
according  to  his  notion  to  the  extent  of  $1,000,  leaving  her  to  dispose  of  the 
remainder  according  to  her  notion.  In  other  words,  he  attempted  to  control 
the  statute  of  distribution,  or  the  law  giving  the  absolute  owner  of  property, 
of  testamentary  capacity,  the  right  to  dispose  of  it  by  will.  Of  the  two  things 
attempted,  one  he  could  do,  viz.,  vest  his  widow  with  a  complete  and  fee- 
simple  title  to  the  estate;  the  other,  to  affect  the  law  governing  her  power  of 
disposing  of  what  remained  at  her  death,  he  could  not  do. 

The  wishes  of  the  dead  respecting  their  property,  as  expressed  by  their 
wills  should  be  respected,  when  legal,  but  the  interest  of  the  living  should 
not  be  disregarded.  If  the  $1,000  mentioned  was  imposed  as  a  remainder  on 
any  part  of  the  testator's  estate,  it  was  upon  all  alike.  It  would  have  pre- 
vented the  sale,  maybe  the  full  and  necessary  enjoyment  by  the  widow  of 
what  he  had  given  to  her.    This  would  have  been  to  make  a  clause,  at  best. 
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of  doubtful  meaDing,  and  of  secoDdary  importance  in  the  testator's  deBire» 
to  oTerride  aDother,  the  testator's  dominaot  purpose  and  plain  attempt. 

It  is  said  in  Sohouler,  Wills,  section  476:  "In  construing  a  ^ill  the  pre* 
^t^niinant  idea  of  the  testator's  mind,  if  apparent,  is  heeded,  as  against  all 
^anbtfnl  and  conflicting  provisions  'which  might  of  themselves  defeat  it. 
The  general  intent  and  particular  intent  being  inconsistent,  the  latter  must 
be  sacrificed  to  the  former. ' ' 

Ibid,  section  477:  "The  courts  have  discarded  words  as  surplusage  which 
were  senseless  as  they  stood  expressed  in  the  instrument.  They  have  rejected 
-or  modiQed  expressions  in  the  will  which  were  inconsistent  with  the  main 
intention,  or  which  indicated  an  intention  which  the  law  would  not 'permit 
to  take  effect." 

This  will  does  not  create  a  precatory  trust,  and  does  not  contain  a  devlBQ 
-over.  The  authorities  cited  on  these  points  need  not,  therefore,  be  discussed. 
The  argument  that  the  will  creates  a  precatory  trust  is  not  based  upon  any- 
thing  said  in  the  will,  but  is  built  upon  the  expression  in  the  orlgiDal 
-opinion  that  the  testator  had  merely  "expressed  a  desire  that  when  his  wife 
was  done  with  it,  that  is.  when  she  desired  to  part  with  that  sum,  that  she 
•give  to  this  congregation  |1,00  out  of  the  amount  he  gave  her."  This  illQi« 
tratlon  seems  to  have  misled  counsel,  and  might,  if  left  alone,  oonfuaa 
others.  It  is  consequently  changed  in  form  so  as  to  express  the  though! 
thus:  "The  testator's  effort  was  to  give  to  this  congregation  $1,000  of  hU 
life's  property,  if  she  had  that  much  when  she  died." 

The  petition  is  overruled. 


SHANNON'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  December  4,  1902— Not  to  be  reported.) 

Railroads— Contributory  negligence  of  yardmaster— S.  was  night  yard- 
master  in  the  employ  of  appellee  In  its  yards  at  Paris,  and  while  engaged  In 
•coupling  oars  received  injuries  resulting  in  bis  death,  to  recover  damages 
for  which  this  action  was  instituted.  The  lower  court  gave  an  instruction 
equivalent  to  a  peremptory  instruction  to  find  for  appellee.  The  question 
involved  on  this  appeal  is  whether  the  court,  should  have  peremptorily  in« 
structed  the  jury  to  find  for  appellee.  The  proof  showed  that  the  engine 
was  pushing  some  freight  cars  toward  a  caboose  standing  on  the  track  for  the 
purpose  of  coupling.  Appellant  stepped  in  front  of  the  engine,  moving  along 
with  the  train  with  his  face  or  side  to  the  train,  loosening  a  wedge  in  the 
-coupler,  when  bis  foot  caught  in  the  frog,  causing  him  to  fall,  when  the  oar 
ran  over  and  mashed  his  leg,  resulting  in  his  death.  S.  knew  the  danger  of 
getting  before  a  moving  train.  Held— That  S.  was  guilty  of  such  contrib- 
utory negligence  as  to  preclude  a  recovery  of  damages.  The  law  is  well 
settled  that  the  servant  can  not  recover  if  his  injury  was  proximately  due  to 
his  own  fault  in  taking  unnecessary  risks,  as  by  needlessly  going  or  remain* 
ing  in  a  dangerous  place,  needlessly  coupling  cars  in  motion,  or  needlessly 
tirying  to  step  on  a  moving  railroad  train. 

J.  M.  Benton  and  Beckner  &  Jouett  for  appellant. 

Breckinridge  &  Shelby  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Clark  Circuit  Coilrfi. 
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OpinioD  of  the  oourt  by  Judge  HobeoD. 

Edward  ShaoDon,  appellant's  iDteetate,  was  night  yardmastpr  Id  the  ser- 
ytoe  of  appellee  in  Its  yards  at  Paris,  Ey.  While  engaged  with  a  crew  of 
men  In  switching  a  train  at  night  he  was  run  over  and  killed,  and  this 
action  was  filed  to  recover  for  the  loss  of  his  life.  The  jury  to  whom  the 
case  was  submitted  found  a  verdict  for  the  defendant.  The  only  questioi^ 
that  we  deem  it  necessary  to  determine  on  the  appeal  is  whether  the  cnurt 
should  have  peremptorily  instructed  the  jury  to  find  fur  appellee. 

The  proof  introduced   by  the  plaintiff   tended   to  show  these  facts :  They 
had  thrown   the  caboose  of  the  train   in  on   the  main  track,  and  had  then 
pulled  the  train  southward  and   thrown  some  cars  in  on  another  track. 
They  were  then  proceeding  to  back  the  engine,  which  had  five  or  six  cars^ 
attached  to  it,  northward  to  couple  onto  the   caboose,  which  was  about  two- 
oar  lengths  north  of  the  frog.    The  switchman  threw  the  switch  and  was- 
then  ordered   by  Shannon,  who  wan  standing  ni^ar  by,  to  go  down   to  the- 
caboose  and  bring  him  a  link.     The  train  was  backing  on  down,  moving 
tiowly,  and  the  switchman  staited  to  get  the  link.    Just  before  he  reached 
the  caboose  lie  heard  Shannon  holloa  behind  him,  and  went  back  immediately 
and  found  that  he  had  been  run  over,  his  leg  being  so  crushed  that  he  died 
soon  afterwards.     There  was  a  janny  coupler  on  the  rear  car  of  the  backing 
train,  and  as  the  switchman  walked  on  down  he  heard  a  knocking  on  this- 
coupler,  just  before  he  heard  Shannon  holloa.    The  train  was  in  continuous 
motion  from  the  time  it  started  back,  after  the  switchman  threw  the  switch, 
.until  Shannon  holloaed,  when  it  was  stopped;   and  he  was  found  lying  on 
the  opposite  side  of  the  track  from  that  on  which  he  was  standing  when  1j&- 
ordered  the  switchman  to  go  for  the  link.    There  is  a  wedge  io  the  janry 
ooupler  to  keep  the  pin  from  falling  back  and  this  sometimes  gets  tight,  and 
must  be  knocked  loose.    The  engineer  and  another  witness  saw  Shannon's- 
light  on  the  side  of  the  train  as  he  started  back,  but  the  light  went  out  of 
Bight  shortly  before  he  holloaed.    When  they  got  to  Shannon  he  said  that  he- 
hung  his  foot  in  the  frog.    There  was  proof  that  the  frog  was  out  of  order, 
and  there  were  marks  on  one  of  his  shoes,  from  which  it  might  be  Inferred 
that  he  had  hung  his  foot  in  the  frog  and  thus  been  caught  and  run  over  by 
the  train.    No  one  connected  with  the  train  knew  where  he  was  until  he 
was  heard  to  holloa.    As  Shannon  was  standing  on  the  side  of  the  track 
when  the  switchman   left,  and  there  was  no  one  else  near  the  end  of  the 
train,  the  only  reasonable  inference  from  the  evidence  is  that,  as  the  train 
came  along,  he  got  in  front  of  it,  and  was  attempting  to  knock  the  wedge 
out  of  the  coupler,  and  while  walking  along  on  the  track  doing  this,  got  bis 
foot  hung  in   the  frog,  which  was  on  the  inside  of  the  rail.    As  the  train 
wa€  backing,  in  order  to  face  the  coupler  and  knock  on  it,  be  would  have  to 
be  with  his  side  or  face  to  the  train  and  to  walk  sideways  or  backwards  as  it 
oame  up  to  him.    As  yardmaster  he  had  often  warned  his  subordinates  not 
to  go  in  front  of  moving  trains,  on  the  ground  that  it  was  dangerous.     The- 
oafle  then  presented   is,  can  there  be  a  recovery  for  a  defective  condition  of 
the  frog  which  caught  his  foot,  and  caused  him   to  be  run  over,  when  he- 
placed  himself  voluntarily  to  front  of  thie  movfng  train  and  undertook  to- 
hammer  out  the  wedge  ae  It  was  baoktng  along? 

It  was  in  the  night  time.    In  order  to  hammer  on  the  oonpler  he  was- 
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^Qoessarily  right  up  affainst  tbe  car.  Althoufi^h  it  was  moviDg  Blowly,  per« 
)>up8  about  three  miles  an  hour,  still  be  oould  but  kuow  that  if  for  any  rea< 
t^oQ  he  missed  his  footing  he  would  be  in  Imminent  peril,  and  to  undertake 
to  walk  in  front  of  tbe  train,  with  his  side  or  faoe  to  it,  was  to  plaoe  himself 
in  a  most  perilous  position,  from  which  no  care  on  the  part  of  those  control- 
ling tbe  train  could  extricate  him  if  a  mishap  occurred.  He  was  the  superior 
-ofiSoer  in  charge;  tbe  train  was  several  car  lengths  from  the  caboose,  and  he 
knew  it  would  not  stop  until  about  tbe  time  it  reached  the  caboose,  unlesi 
signaled.  He  knew  the  train  was  in  motion,  and  with  this  knowlege  deliber- 
ately went  in  front  of  it  to  hammer  on  the  wedge  before  it  had  passed  the 
switch,  for  his  foot  was  caught  in  tbe  frog  and  the  caboose  was  two  oar 
lengths  away. 

The  rule  is  elementary  that  tbe  servant  who  voluntarily  places  himself  in 
A  perilous  position  can  not  recover  of  tbe  master,  where  there  is  no  necessity 
for  his  so  doing,  although  he  may  be  injured  by  reason  of  some  neglect  of 
the  master,  which  would  otherwise  be  actionable.  The  rule  is  thus  well 
stated  in  20  Am.  &  Eng.  Ency.  of  Law,  145:  "Where  a  servant  voluntarily 
«nd  needlessly  assumes  a  position  of  peril  and  is  injured,  he  can  not  recover 
therefor,  although  at  the  time  of  tbe  injury  the  master  was  negligent  in  the 
discharge  of  the  duties  which  he  owed  to  the  servant.*' 

In  1  Shearman  &  Bed  field  on  Negligence,  section  207,  the  rule  is  thus 
stated:  "The  servant  can  not  recover  if  his  injury  was  proximately  due  to 
bis  own  fault  in  taking  unnecessary  risks,  as  by  needlessly  going  or  remain- 
ing in  a  dangerous  place,  *  *  *  needlessly  coupling  cars  in  motion,  or 
nt>edlessly  trying  to  step  on  a  moving  railroad  train."    *    *    * 

In  Whitmore  v.  Boston,  &c.,  B.  B.  Co.,  150  Mass.,  477,  a  crew  was  load- 
ing cars  from  a  vessel,  and  kicking  them  out  when  loaded.  There  was  a 
-apace  between  some  of  tbe  cars  which  had  been  loaded  and  kicked  out,  and 
the  plaintiff  went  in  between  tbem  to  work.  While  he  was  working  there 
another  car  was  kicked  out,  which  jammed  the  (lars  together  and  injured 
bim.  It  was  held  he  could  not  recover  on  the  ground  that  he  voluntarily 
placed  himself  in  a  position  pf  danger,  although  no  signal  was  given  of  the 
kicking  out  of  the  last  car.  This  is  a  much  stronger  case  than  that,  for 
tiere  the  deceased  went  in  front  of  the  actually  moving  train  and  undertook 
the  perilous  task  of  moving  along  with  it  over  the  switch,  a  danger  which 
be  fully  understood. 

So  in  Lord  v.  Pueblo,  &c. ,  B.  B.  Co..  12  Colo.,  800.  the  deceased  attempted 
to  pass  between  two  cars  about  two  feet  apart,  and  was  caught  and  killed  by 
-a  sudden  movement  of  the  train.  It  was  held  that  he  could  not  recover,  on 
the  ground  that  it  was  a  perilous  undertaking  which  he  attempted  volun' 
tarily.  Sc,  also,  where  the  servant  undertook  to  cross  the  track  in  front  of 
<a  moving  train.  (Elliott  v.  Chicago,  &c.,  B.  B  Co.,  6  Dak.,  528,  8  L. 
B.  A.,  863;  Loring  v.  Kansas  City,  &c.,  B.  B.  Co.,  128  Mo.,  849;  Cooney 
T.  Great  Northern  B.  B.  Co..  0  Wash.,  292.) 

Even  If  it  be  inferred  that  the  deceased  was  not  caught  while  he  was  ham- 
mering on  the  coupler,  but  after  he  had  left  it  and  was  trying  to  cross  the 
track  in  front  of  the  moving  train  in  an  effort  to  get  to  the  other  side  of  the 
iirack,  still  the  result  is  the  same;  for  he  had  needlessly  placed  himself  in  a 
p02)ition  of  manifest  peril,  and  if  in  extricating  himself  from  this  position, 
«3d  In  attempting  to  get  across  the  track  just  in  front  of  the  moving  train, 
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he  voluntarily  took  a  risk  which  he  should  oot  have  assumed,  he  must  at^ 
least  stand  in  no  better  light  than  other  persons  undertaking  to  oross  a  rail- 
road track  just  in  front  of  a  moving  train.  It  is  urged  for  the  appellant- 
that  instruction  No.  2,  given  by  the  court,  was  equivalent  to  a  peremptory 
instruction,  and  that  there  were  errors  in  the  other  instructions,  but  it  i» 
unnecessary  for  us  to  consider  any  of  tne  instructions  under  the  view  of  the* 
law  we  have  indicated. 
Judgment  afQrmed. 


NEW  YORK  LIFE  INSURANCE  CO.  v.  WEAVER'S  ADM'R,  &o. 

(Filed  December  4,  IQOS.) 

Insurance— Fraud— Appellant  issued  a  policy  of  life  insurance  on  the  life- 
of  W.  for  tlO.OOO.  After  her  death  suit  was  brought  on  the  policy  by  the 
beneficiaries,  and  after  the  service  of  the  summons  appellant  paid  the  amount 
of  the  policy.  Afterwards  appellant  instituted  this  action  against  the  bene- 
ficiaries to  recover  the  amount  paid,  charging  that  the  examining  physician 
and  the  insured  entered  Into  a  fraudulent  and  corrupt  collusion  to  defraud 
the  company ;  that  with  this  intent  the  insured  made  many  false  and  fraud- 
ulent statements  as  to  the  condition  of  her  health,  and  that  the  physician 
made  false  and  fraudulent  statements  in  his  mudlcal  report  as  to  the  physi- 
cal condition  of  the  insured  upon  the  faith  of  which  the  policy  was  issued. 
Appellant  does  not  allege  that  it  did  not  know  of  the  fraud  before  the  pay- 
ment of  the  money.  Held— That  appellant  is  not  entitled  to  the  relief 
sought.  A  party  who  has  been  induced  to  enter  into  a  contract  by  fraud 
may  exercise  the  right  of  rescission  within  a  reasonable  time  after  the  dis. 
oovery.  If  the  policy  was  obtained  by  fraud  a  court  of  chancery  would  have 
cancelled  it,  notwithstanding  the  incontestible  clause  therein,  if  the  suit- 
for  a  rescission  had  been  brought  within  a  reasonable  time  after  its  issual 
during  the  lifetime  of  the  insured  upon  the  tender  back  of  the  premiums 
received  by  the  company.  But  in  this  case  appellant  not  only  failed  to  take- 
any  steps  looking  to  a  repudiation  of  the  contract  during  the  lifetime  of  th» 
Insured,  but  when  sued  upon  the  contract,  after  her  death,  confessed  liability 
by  the  payment  of  the  principal,  interest  and  cost. 

A.  E.  Cole  &  Son  for  appellant. 

E.  L.  Worthington  and  Thos.  R.  Phister  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  case  comes  up  on  appeal  from  a  judgment  of  the  Mason  Circuit  Court.. 
A  general  demurrer  was  sustained  to  the  plaiotiff' s  petition.  It  alleges  \i> 
substance  that  appellant  issued  a  policy  of  insurance  on  the  life  of  Mary  L. 
Weaver  for  $10,000,  payable  at  her  death,  one  half  to  her  estDte  and  the^ 
other  half  to  her  children:  that  the  policy  was  issued  upon  the  faith  of  rep- 
resentations made  by  Mary  L.  Weaver  in  her  application  thereror,  and  upox> 
the  report  of  the  medical  examiner  ns  to  her  physical  condition  at  the  time; 
that  the  insured,  Mary  L.  Weaver,  made  ninny  false  and  fraudulent  state- 
ments as  to  the  condition  of  her  health  in  this  application,  nnd  chat  W.  H. 
Hoard,  their  examining  surgeon,  entered  into  a  fraudulent  and  corrupt  con- 
spiracy with  the  insured  to  procure  the  issual  of  said  policy,  and  made  di- 
vers false  and  fraudulent  statements  in  his  medical  report  as  to  the  physical 
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ooDdition  of  the  insured;  that  after  the  death  of  the  iosored  appellee,  L.  G. 
Harrison,  as  administrator  of  Mary  L.  Weaver,  and  the  statutory  guardian 
of  her  children,  brought  suit  upon  the  policy,  which  was  by  Its  terms  incon- 
testable; that  after  being  summoned  to  answer,  they  paid  the  amount  of  tbo 
policy,  with  interest  and  costs,  and  a  judgment  was  entered  dismissing  the 
suit:  and  charge  that  by  reason  of  the  fraudulent  conspiracy  entered  into  by 
Mary  L.  Weaver  and  W.  H.  Hoard,  and  the  false  representations  made  by 
them,  that  they  had  been  cheated  out  of  tlO.OOO  paid,  and  subjected  to  other 
expenses;  and  pray  a  judgment  for  $16,000  in  damages  for  the  deceit  prac- 
ticed upon  them  by  Mary  L.  Weaver  and  Dr.  Hoard.  They  do  not  allege 
that  they  did  not  know  of  the  fraud  before  the  payment  of  the  money. 

The  law  is  well  settled  that  when  a  party  has  been  induced  by  fraud  to 
enter  Into  a  contract,  he  may  have  same  rescinded,  provided  he  has  not 
aoted  upon  it  or  recognized  it  as  binding  after  the  discovery  of  the  fraud, 
but  he  must  exercise  the  right  of  rescission  within  a  reasonable  time  after  the 
discovery.  But  If  he  delays  Instituting  bis  suit  for  an  unreasonable  time, 
he  will  be  held  to  have  conOrmed  the  contract.  If,  as  alleged,  the  policy 
was  obtained  by  fraud,  we  think  there  can  be  no  doubt  that,  notwithstand- 
ing the  incontestable  clause  therein,  a  court  of  chancery  would  have 
cancelled  it  in  a  suit  for  a  rescission  brought  within  a  reasonable  time  after 
its  issual  and  during  the  lifetime  of  the  insured,  upon  the  tender  back  of 
the  premiums  received  by  the  company.  But  in  this  case  appellant  not 
only  failed  to  take  any  steps  looking  to  a  repudiation  of  the  contract  during 
the  lifetiice  of  the  insured,  but  when  sued  upon  the  contract  after  her  death 
confessed  liability  by  the  payment  of  the  principal,  interest  and  cost. 

It  is  an  axiom  of  the  law  that  a  litigant  is  entitled  to  his  day  in  court, 
but  that  he  is  not  entitled  to  two  days,  and  a  judgment  in  an  action  neces- 
sarily determines  not  only  every  question  which  is  presented,  but  every  one 
which  ought  to  have  been  presented,  or  such  as  are  essentially  with  the  sub- 
ject-matter of  the  litigation,  especially  as  to  matters  of  claim  and  defense. 
(Freeman  on  Judgments,  2d  edition,  section  249).  Having  failed  to  institute  a 
suit  for  a  rescission  within  a  reasonable  time,  or  to  make  defense  when  sued 
npoD  the  policy,  appellant  can  not  he  permitted  to  relitlgate  questions  which 
were  necessarily  concluded  by  the  judgment.  Besides,  if  an  appellant  seems 
to  concede  the  incontestable  clause  in  the  policy  precluded  them  from  resist- 
ing its  payment  on  the  ground  of  fraud,  it  logically  follows  that  it  is  equally 
efBcaolous  to  defeat  any  action  brought  against  the  estate  of  the  decedent 
for  damages  by  reason  thereof. 

For  reasons  indicated  the  judgment  is  affirmed. 


CITY  OF  LOUISVILLE  v.  KENTUCKY  AND  INDIANA  BRIDGE  CO. 

SAME  V.  MUTUAL  LIFE  INSURANCE  CO.,  &o. 

(Filed  December  4,  1902— Not  to  be  reported.) 

Street  Improvements— Liability  of  city  for  increase  of  bid  beyond  first  con- 
tract— Statute  of  limitation— In  an  action  between  the  city  of  Louisville  and 
other  parties,  property  holders  In  said  city,  plaintiff  alleged  that  a  contractor 
had  executed  a  bond  for  the  completion  of  street  improvements  with  sufficient 
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surety,  aod  that  the  oouDcil  bad  released  the  oontraotor  from  oontracts  that 
be  bad  entered  into  and  executed  boud  for,  and  tbat  on  a  reletting  of  the 
contract  the  lowest  bidder  was  given  the  contract  at  from  25  to  88  per  oent. 
higher  than  the  former  contract,  and  that  having  paid  the  difference  between 
the  bids  the  property  owners  sued  the  city  for  the  difference,  and  the  courts 
decided  that  the  city  was  liable  for  said  sums.  Appellees,  who  were  prop- 
erty owners  on  the  same  street,  filed  their  suits  to  recover  on  their  claims 
against  the  city.  The  city  relied  on  the  five  year  statute  of  limitation  aa  a 
defense.  Held— That  said  defense  was  insufficient,  as  appellee's  cause  of 
action  did  not  accrue  until  they  had  paid  the  amount  due  the  contractors, 
and  appellees  were  entitled  to  recover. 

H.  L.  Stone  for  appellant. 

W.  W.  Thum  and  Stanley  E.  Sloss  for  appellees. 

Appeals  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 

These  appeals  grow  out  of  the  case  of  Barfield  v.  Gleason,  23  Ky.  Law 
Bep.,  138.  In  that  case,  among  other  things,  we  said:  "It  appears  that  at 
the  first  letting  this  work  was  awarded  to  one  McNaghton,  who  entered  into 
a  contract  with  good  security;  that  after  performing  certain  work  in  the 
same  neighborhood,  under  like  contracts,  he  became  insolvent  (it  is  claimed, 
by  reason  of  the  improper  rejection  of  materials  purchased  by  him  to  carry  on 
the  work),  made  application  for  release  from  his  remaining  oontracts,  and 
that,  although  his  surety  was  ample  and  sufficient,  the  board  of  public  works 
recommended  his  release,  and  the  council  adopted  a  resolution  rescinding 
the  contract.  There  was  a  subsequent  advertisement  of  the  improvement, 
and  the  appellee,  Gleason,  was  the  lowest  bidder.  His  bid  was  from  25  to  38 
per  cent,  higher  than  the  McNaghton  contract.  No  award  was  made  at  that 
time,  but  at  a  subsequent  letting  the  contract  was  awarded  to  Gleason  on 
substantially  the  same  bid  that  he  had  made  at  the  time  of  the  second  ad- 
vertisement. A  judgment  over  against  the  city  is  asked  by  the  appellants 
for  the  difference  between  the  McNaghton  contract  and  the  bid  upon  which 
the  contract  was  awarded  to  Gleason.  Does  this  state  of  facts  constitute  a 
cause  of  action  against  the  city?" 

Upon  this  question  the  members  of  the  court  are  not  in  accord,  but  the 
majority  are  of  opinion  that  it  does  so,  for  the  following  reasons:  The  city 
of  Louisville  in  determining  that  Catalpa  street  should  be  improved  per- 
formed a  legislative  function.  In  advertising  for  bids  under  the  ordinance, 
making  the  award,  executing  the  contract  with  the  bidder,  and  requiring 
the  performance  of  the  work,  it  was,  through  its  officers,  executing  a  statu- 
tory power  of  attorney  from  the  property  holders.  The  contract  was  made 
v^itb  conoededly  good  and  sufficient  security.  The  council,  on  the  reoom- 
roendation  of  the  board  of  public  works,  undertook  by  resolution  to  release 
the  contractor  and  his  surety  from  its  fulfillment.  There  was  here  no  exer- 
cise, or  attempt  to  exercise,  legislative  discretion  a  second  time  upon  the 
question  which  had  previously,  in  the  exercise  of  legislative  discretion,  been 
cletermined,  viz.,  whether  the  improvement  was  necessary  and  should  be 
made.  The  extent  of  the  council's  powers  in  that  behalf  and  the  proper 
mode  of  their  exercise  need  not  be  considered  here,  nor  need  we  consider 
the  powers  of  the  council  in  a  case  where  the  contract  is  unenforoible  either 
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iMoause  of  Irregularity  or  beoauan  of  Insolvenoy  of  the  oootraotor  and  bis 
flurety.  The  contract  here  is  conceded  to  have  been  valid  and  en  forcible. 
It  was  one  which  the  city  council  had  no  power  by  resolution  to  cancel,  and 
«ubsequent  events  showed  that  it  was  a  highly  advantageous  contract.  By 
the  city's  unauthorized  action  it  cast  upon  the  property  holders  the  burden 
of  the  ditlerenoe  in  cost  between  the  work  as  provided  for  under  the  Mc- 
Nagbton  contract  and  under  the  less  advantageous  Gleason  contract.  For 
this  difference  the  property  holders  are  entitled  to  a  right  of  action,  not 
against  Gleason.  who  was  required  only  to  look  to  the  validity  of  the  ordi- 
nance which  provided  for  the  improvement,  but  against  the  city  by  whose 
unauthorized  action  the  burden  was  oast  upon  them. 

On  the  return  of  the  case  to  the  circuit  court,  after  this  appeal,  judgments 
were  entered  in  favor  of  the  property  owners  who  had  asserted  claims  against 
the  city  for  the  amount  of  the  additional  burden  placed  on  their  property  by 
the  act  of  the  city  in  releasing  McNaghton.  These  judgments  were  paid. 
Appellees,  who  were  property  owners  on  the  street,  but  had  not  then  asserted 
their  claims  against  the  city,  afterwards  filed  their  petitions  thereon.  The 
•olty  pleaded  the  five  years'  statute  of  limitation :  the  court  sustained  a  de- 
murrer to  this  plea  and  the  city  failing  to  plead  further,  gave  judgment 
against  it. 

It  is  insisted  for  appellant  that  the  cause  of  action  of  the  property  owner 
•accrued  when  McNaghton  was  released,  and  that  this  court  in  effect  so  deter- 
mined in  the  case  above  quoted,  for  there  the  property  owners  had  paid 
nothing  when  their  petitions  were  filed.  On  the  other  hand,  it  is  insisted 
ior  the  appellee  that  the  property  owners  had  no  cause  of  action  against  the 
olty  until  they  bad  paid  their  assessments,  or  at  least  until  it  had  been 
Unally  determined  that  they  must  pay  them,  which  was  within  five  years 
liefore  the  suits  were  filed. 

The  question  whether  the  property  owners  had  a  cause  of  action  against 
the  city  before  they  paid  their  assessments  was  not  made  in  the  other  case. 
"The  only  question  made  there  was  as  to  the  liability  of  tbe  city  for  the  differ- 
■ence  between  the  two  bids.  A  surety  may  maintain  an  action  in  equity 
against  his  principal  before  paying  the  debt  to  compel  'the  principal  to  dis- 
cbarge it.  So  the  purchaser  of  property  may  maintain  a  like  action  against 
one  who  is  primarily  liable  for  a  debt  which  is  a  lien  on  the  property  to 
compel  him  to  pay  the  debt  and  relieve  the  property  of  the  incumbrance, 
although  he  has  not  been  compelled  to  pay  anything.  The  former  action 
was  in  equity,  and  was  in  the  nature  of  an  application  to  the  chancellor  by 
tbe  property  owners  to  compel  tbe  city  to  relieve  their  property  of  the  bur- 
-den  which  the  city  had  placed  upon  it.  It  was  so  treated  by  the  court,  and 
It  was  not  determined  in  that  suit  what  form  of  judgment  should  be  en- 
tered. Until  the  property  owner  paid  he  had  no  right  to  sue  the  city  to  re- 
cover from  it  a  personal  judgment  in  his  favor,  for  if  the  rule  were  otherwise 
he  might  recover  the  money  from  tbe  city,  although  by  some  means  he 
might  never  be  compelled  to  pay  out  anything.  The  cause  of  actions  here 
vraa  for  money  paid.  The  sum  of  the  case  is  that  the  city  in  its  proceedings 
to  charge  appellees'  property  with  the  improvement  of  the  street  had  by  its 
onaothorised  acts  placed  upon  the  property  a  greater  lien  than  was  warranted, 
and  that  this  additional  sum  appellees  have  been  compelled  to  pay.  As  was 
said  in  the  former  opinion,  the  city  was  in  this  proceeding  acting  as  the 
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statutory  attorney  In  fact  of  the  property  holders;  and  it  is  responsible  for 
its  unauthorized  acts  as  suob,  but  its  liability  was  not  fixed  until  the  loss 
fell  on  appellees.  There  was  no  right  to  a  personal  judgment  against  the 
oity  until  the  money  was  paid,  and  the  property  owners  might  sue  to  recover 
the  amount  so  paid  within  five  years  of  the  time  of  the  payment. 
Judgment  affirmed. 


PRESTON  V.  PRICE. 

(Filed  December  5.  1903— Not  to  be  reported.) 

Contested  elections— Pleading— At  the  November  election,  1001,  appellant 
was  the  Republican  nominee  for  clerk  of  the  Johnson  County  Court  and  ap- 
pellee was  the  Democratic  nominee.  The  board  of  canvassers  certified  ap- 
pellee's election  by  twenty  eight  majority.  Appellant  filed  this  action 
contesting  the  election,  charging  bribery  and  corruption  of  voters  and  failore 
of  election  officers  to  certify  the  resa It  in  one  precinct.  Appellee  filed  an- 
answer,  denying  the  allegations  of  the  answer  nnd  making  countercharges. 
Appellant  filed  a  reply,  but  it  was  stricken  from  the  record  because  8am& 
was  not  filed  in  the  time  required  by  law.  Held— That  the  reply  was  prop- 
erly stricken  from  the  record.  Under  the  law  providing  for  contest  of  elec- 
tions, time  of  filing  pleadings  is  mandatory.  Otijection  is  made  to  the  an- 
swer because  it  is  not  styled  a  counterclaim;  also  because  no  notice  waa 
given  of  filing  the  answer.  Held— That  the  statute  does  not  require  that  the 
answer  should  be  styled  a  counterclaim,  but  permits  counter  grounds  of  con- 
test to  be  set  up  in  the  answer.  After  the  court  struck  out  the  reply  and 
parts  of  the  answer,  the  contestee  moved  the  court  to  render  judgment  Id 
his  favor  on  the  face  of  the  pleadings,  to  which  contestant  objtcted,  and 
offered  to  read  the  evidence  taken  in  support  of  the  grounds  of  contest  set 
out  in  the  petition.  The  court  refused  to  hear  snid  evidence,  but  sustained 
the  motion  to  render  judgment  in  favor  of  contestee  on  face  of  the  pleadings, 
and  dismissed  the  petition.  Held— That  this  was  error.  Although  the  affixm- 
ative  matter  of  the  answer  was  taken  for  confessed,  the  contestant  might 
still  have  recovered  if  he  proved  the  averments  of  his  petition. 

C.  B.  Wheeler  and  Warren  Meek  for  appellant. 

John  P.  Wells  and  Vaughn,  Howes  &  Howes  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Ac  the  November  election,  1901,  appellant  Preston  was  the  RopublloaD 
nominee  for  clerk  of  the  Johnson  County  Court,  and  appellee  Price  was  the> 
Democratic  nominee.  The  board  of  canvassers  certified  Price's  election  by- 
twenty-eight  votes.  Preston  thereupon  instituted  a  contest  for  the  office, 
alleging  that  he  received  a  majority  of  the  legal  votes  cast,  but  that  the- 
board  counted  for  Price  votes  that  had  been  cast  for  Preston,  and  votes  that 
were  not  cast  in  the  race  for  county  court  clerk:  that  a  large  number  of  the> 
votes  which  were  cast  and  counted  for  Price  were  procured  by  bribery,  by 
the  use  of  money  and  whisky  on  the  day  of  the  election;  that  in  Big  Gap 
precinct  118  vote^  w<»ra  oinitod  fnr  Price,  though  the  ofl'icers  of  election 
failed  to  certify  any  vnr.»'S  oist  for  him  at  that  precinct,  and  ttat  at  various 
named  precincts  fipHcilli-tl  nntui)Hr««  of  voters  were  bribed  to  oast  their  vote9 
for  Price  by  paying  chem  mouey  and  ;;iviug  them  whisky,  and  that  in  order 
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to  see  that  the  voters  so  bribed  actually  voted  for  Price  they  were  caused  to 
vote  '*on  the  table/'  In  the  presence  of  all  the  ofSoers  of  election,  without 
flrst  declaring  under  oath  their  Inability  to  mark  their  own  ballots.  The 
number  of  votes  alleged  to  have  been  illegally  counted  for  Price  aggregatea 
something  over  200. 

It  Is  objected  to  this  petition,  though  no  demurrer  was  filed,  that  It  doea 
not  state  facts  showing  Preston  to  have  been  eligible  for  election  as  county 
court  clerk.  We  do  not  think  It  necessary  to  consider  this  question,  under 
the  clrcumstanoes,  Inasmuch  as  the  answer  shows  him  to  have  been  the  In- 

■ 

oumbent  of  the  office,  and,  therefore,  presumably  eligible. 

The  petition  was  filed  on  November  SO,  1901.  The  answer  was  filed .  De- 
cember 9,  1901,  and  contains  a  specific  denial  of  practically  every  averment 
of  the  petition,  and  also  sets  up  grounds  of  contest  against  the  contestant, 
the  counter  grounds  being  charges  of  Improprieties,  Irregularities  and  Illegal 
votes  In  favor  of  contestant  similar  to  those  alleged  by  contestant  against 
oontestee.  The  Illegal  votes  specified  In  the  answer  aggregate  between  forty^ 
and  fifty. 

Objection  Is  made  to  the  answer  on  the  ground  that  It  Is  not  styled  a 
counterclaim.    We  do  not  think  this  objection   Is  well  taken.    The  statute 

(Act  of ,  1900,  section )  provides  that  "within   twenty  days  after 

tbe  service  of  summons  upon  him,  the  oontestee  shall  file  his  answer,  which 
may  consist  of  a  denial  of  the  averments  of  the  petition,  and  may  also  set 
13P  grounds  of  contest  against  the  contestant,"  etc.    Tbe  statute  does  not 
require  that  the  answer  should  l)e  styled  a  counterclaim,  but  permits  ooun- 
tergrounds  of  contest  to  be  set  up  In  the  answer.    A  reply  to  the  answer  was 
filed  on  December  19.    On  motion  of  oontestee  the  reply  was   stricken  from 
tbe  record  as  not  filed  In  time.    Certain  aflfldavlts  were  filed  and  read  on  the 
hearing  of  the  motion,  but  they  show  only  that  the  filing  of  the  reply  was. 
postponed  to  other  business.    The  affidavit  of  one  of  the  oounte!  shows  that 
he  does  not  know  tbe  date  at  which,  he  received  the  reply  from  counsel  at 
Catlettsburg,  but  that  he  prepared  a  typewritten  copy  thereof  and  filed  the 
same  "as  soon  as  he  could  conveniently  or  reasonably  do  so,  considering 
other  matters  on   hand,  and   In  which   this  affiant  was  engaged,  which  de- 
manded affiant's  special  attention  at  the  time."    We  are  not  called  upon  ta 
decide  whether  for  good  cause  shown,  or  for  unavoidable  casualty  or  mis- 
fortune, the  time  prescribed  by  tbe  statute  for  filing  a  reply  In  an  election 
case  might  be  extended,  for  no  such  state  of  cause  is  shown.    The  whole 
Btatute,  so  far  as  It  relates  to  contested  election  cases,  shows  tbe  legislative 
Intent  to  be  that  such  contests  should  be  railroaded  through  the  courts,  to. 
the  end  that  If  the  contestant  should  succeed  in  his  contest  he  might  do  so 
Id  time  for  his  success  to  be  of  benefit  to  himself,  and  possibly  to  the  public. 
We  are  of  opinion,  therefare,  that  the  time  specified  within  which  a  reply 
may  be  filed  Is  mandatory,  to  the  extent  of  requiring  it  to  be  filed  within 
tbe  time  named,  unless  good  cause  be  shown.     It  is  unnecessary  to  decide- 
aoytbing  further  In  the  present  case.    We  do  not  think  the  use  of  the  word 
**may,"  in  reference  to  a  reply,  the  reply  *'may  be  filed  within  ten  days  after 
tbe  answer,"  etc..  requires  the  application  of  a  different  rule  from  the  use 
of  tbe  word  "shall"  with  respect  to  an  answer.     A  reply  is  unnecessary,  if 
tbe  answer  m^kes  up  the   issue.     Therefore,  tbe  word  "may"  was  used  iu> 
regard  to  the  reply. 
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Od  behalf  of  oontestaDt  It  is  objeoted  that  do  sotloe  was  given  of  the  flllng 
x>f  the  answer.  No  ootioe  Is  required  by  the  statute.  The  roles  applioabie 
to  the  filing  of  pleadings  in  the  olerk's  ofllce  in  vaoation,  in  ordinary  oaees, 
do  not  apply  in  contested  election  oases.  The  time  fixed  for  filing  pleadings 
In  these  oases  is  short,  and  we  think  the  olear  Intent  of  the  statute  is  that 
the  parties  must  take  notice  of  such  filing.  But  after  the  court  strnok  out 
the  reply,  and  on  motion  strnok  out  certain  parts  of  the  answer,  the  con- 
testee  moved  the  court  to  render  judgment  in  bis  favor  on  the  face  of  the 
pleadings,  "to  which  contestant  objeoted,  and  offered  to  read  the  evidence 
taken  in  support  of  the  grounds  of  contest  set  out  in  the  petition.  The 
oourc  refused  to  hear  said  evidence,  hut  sustained  the  motion  to  render  judg- 
ment in  favor  of  contestee  on  face  of  pleadings,"  and  dismissed  the  petition, 
with  costs.  This  was  error.  It  seems  to  have  been  done  upon  the  supposi- 
tion that  the  affirmative  matter  of  the  answer  being  taken  pro  confesso,  a 
Judgment  necessarily  went  in  favor  of  contestee.  This,  however,  does  not 
appear  to  be  correct.  Even  if  the  affirmative  averments  of  the  answer  be 
taken  as  confessed,  the  contestant  might  stiU  recover  if  he  proved  the  aver- 
ments of  the  petition.  In  other  words,  the  certified  majority  for  contestee, 
together  with  the  averments  of  the  answer,  are  not  sufficient  to  offset  the 
averments  of  the  petition.  The  averment  of  the  answer,  in  substance  that 
oontestee  received  a  majority  of  the  votes  cast,  is  only  an  affirmative  denial 
of  a  similar  averment  by  contestant  in  the  petition. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  consider  the  testimony  and  render  judgment  in  accordance 
4herewith. 


TOWN  OF  CENTRAL  COVINGTON  v.  BELLONBY. 
(Filed  December  6,  1003— Not  to  be  reported.) 

1.  Municipal  government— Damages— Negligence— Appellee  brought  this 
action,  alleging  that  C.  and  L.  so  obstructed  a  sidewalk  with  brick  and  sand 
as  to  make  it  dangerous  to  pedestrians,  and  that  they  failed  to  place  any 
light  upon  said  obstructions,  and  that  by  reason  of  same  and  the  negligence 
of  defendants,  plaintiff,  while  traveling  along  the  sidewalk,  was  permanently 
and  seriously  injured,  for  which  she  asked  $6,000  damages.  Appellant  was 
made  a  defendant.  Appellant,  in  its  answer,  specially  pleaded  that  it  had 
not  authorized  the  obstructions,  if  any  there  were,  to  be  placed  upon  the 
sidewalk,  and  that  it  had  no  notice  thereof  nor  reasonable  opportunity  to 
discover  same,  and  also  pleaded  contributory  negligence  on  the  part  of  the 
plaintiff,  which  negligence  was  denied  in  the  reply.  The  jury,  upon  per- 
emptory instruction,  found  for  the  defendants,  C  and  L. ,  and  upon  final 
hearing  the  jury  found  a  verdict  in  favor  of  appellee  for  12,500  against  ap- 
pellant. One  of  the  principal  objections  relied  upon  by  appellant  for  a  re- 
versal is  that  the  court  erred  in  directing  a  finding  in  favor  of  C.  and  L. 
Held— That  appellant  has  no  grounds  for  complaint  against  appellee. 

8.  Verdict  not  excessive- The  verdict  is  not  excessive  and  was  rendered 
under  proper  instructions  to  the  jury. 

Simrall  &  Arthur  and  Orlando  P.  Schmidt  for  appellant. 

•James  P.  Tarvin  and  B.  F.  Grazinni  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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OploioD  of  the  ooiirt  hy  Chief  Jufltioe  Gnffy. 

The  petition  and  amended  petitions  filed  herein   by  plaintifF  oharge  that, 
appellant,  A.  J.  Craiff,  and  Richard    Lambert  so  obstruoted  a  certain   side; 
walk  in  the  town  of  Central  Covington  with  brick  and  sand  as  to  make  it- 
dangerous  to  pedestrians,  and  tbat  said  parries  failed  to  place  any  light  upon 
ftald  obiitructions,  and  that  by  reason  of  same,  and  of  tbe  negligence  of  th& 
said   defeudantR,   the  plaintiff   in  traveling  along  said   sidewalk  was  per- 
manently and  seriously  injured  and  caused  to  incur  great  expense  in  treat- 
xnent.  to  her  damage  in  the  sum  of  t5,()00,  for  which   she  prayed   judgment. 
The  answers  of  the  several  defendants  may  be  considered   a  traverse  of  all. 
the  averments  of  the  petitions  which  tended  to  show  a  right  to  recover.    The 
appellant  also  specially  pleaded  that  it  had  not  authorized  the  obstructions, 
if  any  there  were,  to  be  placed  upon  the   sidewalk,  and  that  it  had  no  notice 
thereof,  nor  reasonable  opportunity  to  discover  same,  and  also  pleaded  con- 
tiibutory  negligence  on  the  part  of  the  plaintiff,  which  negligence  was  denied 
Id  the  reply.    The  demurrers  to  the  petition,  as  finally  amended,  were  prop- 
erly overruled. 

The  jury  upon  peremptory  instructions  found   for   the  defendant,    Craig, 
and  upon  final  hearing  the   jury  returned  the  following  verdict:  "We,   the 
jury,  find  a  verdict  in  favor  of  the  plaintiff  for  19,6(0  as  against  tbe  city   of 
Central  Covington.    We  find  for  the  defendants,  Richard  Lambert  and  A.  J. 
Craig.  •» 

The  appellant's  motion  for  a  new  trial  having  been  overruled,  it  prosecutea 
this  appeal.  Tbe  grounds  relied  upon  for  a  new  trial  are  in  substance  as 
follows : 

let.  Because  the  verdict  is  not  sustained  by  suflScient  evidence. 

2d.  Because  the  verdict  was  contrary  to  law. 

3(1.  Because  the  court  erred  in  refusing  to  instruct  the  jury  at  the  close  of 
plaintiff's  testimony  to  find  for  the  defendant,  Town  of  Central  Covington. 

4th.  Because  the  jury  failed  to  find  any  verdict  against  the  defendant, 
Lambert,  for  any  sum. 

6th.  Because  tbe  evidence  showed,  and  the  defendant,  Lambert,  admitted, 
that  he  was  responsible  for  the  obstruction  on  the  sidewalk,  and  the  verdict 
of  the  jury  in  exempting  the  said  Lambert  from  all  damages  is  contrary  to 
both  the  law  and  evidence. 

6th.  Because  Lambert's  own  testimony  showed  that  he  purchased  the 
briok,  had  them  placed  on  the  said  sidewalk,  allowed  them  to  be  retained 
there  for  a  period  of  days  and  knew  their  condition,  all  without  the  knowl- 
edge or  consent  of  tbe  town  of  Central  Covington,  and  by  so  doing  became 
tbe  proximate  and  direct  cause  of  plaintiff's  injury,  and  the  verdict  of  the 
jury  is  palpably  against  the  law  and  the  evidence. 

7th.  Because  by  Lambert's  own  testimony  he  is  the  cause  of  the  injury,  by 
being  a  trespasser  on  the  street  without  permission,  and  by  the  first  instruc- 
tion given  the  jury  the  town's  undoubted  right  of  recovery  against  Lambert, 
may  be  lest  or  jeopardized. 

8th.  Because  no  eulOoient  knowledge  ;v7a8  shown  upon  the  part  of  the  town 
of  Oenttkl  Covington  as  would  indicate  negligence  on  the  part  of  said  town 
in  failiog  to  remove  the  obstruction. 

Oth.  BMavise  thetfrfdeoee  failed  to  shew  tbaft  eltliei^  the  town  marshal  ov- 
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the  police  jadge  has  power  under  the  charter  of  Gentra)  GovlDf^ton  or  It 
•OTdinances  to  remove  obstructions  from  the  streets  of  said  town,  or  to  place 
liffbts  on  the  same. 

10th.  Because  the  knowledge  of  the  town  marshal  or  police  judge,  unless 
It  is  made  the  duty  of  those  officers  to  report  all  obstructions  on  the  streets, 
is  in  no  sense  the  knowledge  of  the  town,  and  the  jury  erred  in  finding 
against  the  town  of  Central  Covington. 

lUh.  Because  by  the  weight  of  the  evidence  it  was  shown  that  the  accident 
occurred  in  the  daylight  and  could  thus  have  been  easily  avoided,  and  that 
plaintiff  was  guilty  of  such  contributory  negligence  as  should  have  entitled 
the  defendant  town  to  a  verdict  at  the  hands  of  the  jury. 

19th.  Because  the  court  erred  in  refusing  the  instructions  asked  for  by  the 
defendant  town. 

ISth.  Because  the  verdict  of  the  jury  was  excessive  and  out  of  all  propor- 
tion to  the  Injury  received. 

It  may  be  conceded  that  the  testimony  Is  conflicting  as  to  the  character  of 
the  obstruction  in  tb«  street,  and  as  to  whether  It  was  a  reasonable  obstruc- 
tion; also  as  to  the  extent  and  severity  of  plaintiff's  injuries,  as  well  as  the 
fact  of  notice  to  the  town  of  the  existence  of  the  obstruction  for  such  a 
length  of  time  as  to  show  that  the  town  did  or  could,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  in  time  to  have  removed  the  same,  and 
the  same  may  be  said  as  to  whether  plaintiff  was  guilty  of  contributory 
negligence;  but  the  jury  heard  all  the  testimony  and  had  the  witnesses 
before  them,  and  we  are  not  authorized  to  say  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence. 

It  seems  that  a  special  judge,  the  Hon.  Harvey  A^yers,  was  finally  agreed 
upon  or  selected  without  exception  of  defendants,  hence  the  second  ground 
In  the  motion  for  new  trial  is  not  available.     From  what  we  have  already 
said,  it  is  clear  that  the  peremptory  instruction  should  not  have  been  given. 
As  to  the  fourth  ground  for  a  new  trial,  which  is  in  substance  repeated  in 
several  other  paragraphs,  in  respect  to  the  failure  of  the  jury  to  find  any 
verdict  against  the  defendant,  Lambert,  it  seems   to  us  that  the  appellant 
has  no  grounds  for  complaint  against  the  plaintiff  on  that  account.    This 
record  seems  to  show  that  the  plaintiff  in  good  faith  earnestly  sought  to  ob- 
tain a  verdict  against  Lambert,  as  well  as  the  appellant,  and  we  are  unable 
to  see  any  reason  for  reversing  the  judgment  obtained  by  her  simply  for  the 
reason  that  she  did  not  obtain  judgment  against  as  many  of  the  defendants 
as  she  desired.     As  to  whether  the  jury  should  have  found  against  Lambert 
or  not  is  a  question  that  we  are  not  called  upon  to  discuss  or  decide,  for  the 
reason  that  appellee  is  not  now  complaining  of  the  judgment,  and  the  appel- 
lant not  having  sought  any  judgment  over  against  Lambert  In  the  court 
below,  and  he  is  not  even  made  a  party  to  this  appeal.    We  fail  to  perceive 
wherein  the  appellant  has  any  right  to  complain  of  the  verdict  in  favor  of 
Lambert,  nor  do  we  think  it  proper  to  express  any  opinion  as  to  whether  or 
not  the  appellant  could,  under  any  stated  case,  recover  from  Lambert  the 
damages  adjudged  to  be  against  the  appellant  in  this  suit. 

We  have  carefully  considered  the  instructions  offered  and  refused,  also 
those  given,  and  we  think  the  court  did  not  err  in  any  respect  in  regard  to 
refusing  or  giving  instructions.    The  instructions  seem  to  have  been  care- 
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fully,  clearly  and  properly  drawD.  and  the  appellant  has  no  ground  for  com- 
plaint in  respect  thereto. 

It  le  very  earnestly  insisted  that  the  verdict  of  the  jury  is  excessive,  and 
out  of  all  proportion  to  the  injuries  received.  We  can  not  concur  in  the  con- 
tention of  appellant  in  this  respect.  If  the  testimony  given  hy  the  plaintiff, 
her  doctor  and  others,  was  believed  hy  the  jury,  the  verdict  is  not  ezcessive. 
It  is  true  that  some  evidence  was  introduced  tending  or  attempting  to  show 
that  her  injury  was  not  as  severe  as  claimed  to  be  by  her,  but  it  is  the  peculiar 
province  of  the  jury  which  bears  the  evidence  to  hear  and  determine  the 
facts,  and  award  such  a  verdict  as  the  law  and  facts  authorize.  It  may  be 
that  if  we  were  the  sole  judges  of  the  facts  we  might  not  render  judgment 
for  so  large  an  amount  as  the  plaintiff  recovered  in  this  case,  but  under  the 
well-settled  rules  of  this  court  and  under  the  law  governing  such  trials,  we 
do  not  feel  authorized  to  disturb  the  verdict  of  the  jury.  After  a  careful 
consideration  of  this  entire  case  we  fail  to  perceive  any  error  prejudicial  to 
the  substantial  rights  of  the  appellant. 

Judgment  affirmed. 


GUSSIE  KREIGEB  v.  GOSNELL.  &o. 

(Filed  December  6,  1002~Not  to  be  reported.) 

Street  improvements— Liens— This  was  a  suit  to  enforce  a  lien  for  an  ap. 
portlonment  warrant  for  the  improvement  of  Hill  street,  which  embraced 
the  construction  of  a  subway  under  the  tracks  of  the  L.  &  N.  B.  R.  Co. 
The  ohancellor  gave  a  judgment  enforcing  the  lien  for  the  entire  cost  of  the 
subway;  also  gave  judgment  against  the  city  for  10  per  cent,  embraced  In 
the  contract  to  guaranty  the  repair  of  the  street  for  five  years.  The  city  has 
Dot  appealed,  but  the  corrtctness  of  the  judgment  enforcing  the  lien  for  the 
oost  of  the  subway  is  questioned  on  appeal  prosecuted  by  appellant,  a  prop- 
erty bolder.  Held— That  the  case  be  reversed,  with  directions  to  ascertain 
what  proportion  of  the  cost  of  construction  was  occasioned  by  making  the 
street  a  subway,  with  which  the  property  of  appellant  should  not  be  charged. 

G.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  was  a  suit  to  enforce  a  lien  for  an  apportionment  warrant  for  the 
Improvement  of  Hill  street,  in  Louisville.  Separate  suits  were  brought  on 
each  warrant,  but  the  pleadings  in  this  case  were,  by  coneent,  adopted  as 
the  pleadings  in  seven  other  similar  cases,  and  the  evidence  taken  in  the 
oase  of  Gosnell  v.  Louisville  Steam  Forge  Co.  was  read  in  all  the  cates  grow- 
ing out  of  that  improvement.  The  transcript  used  on  the  appeal  in  that 
caae  was,  by  consent,  made  a  part  of  this  record.  As  will  appear  by  refer- 
ence to  the  opinion  in  the  case  last-mentioned  (Louisville  Steam  Forge  Co. 
T.  Mehler,  &c.,  28  Ey.  Law  Rep.,  1S37),  the  territory  contiguous  to  the  im- 
provement was  naturally  of  a  level  surface ;  the  right  of  way  of  the  Louisville 
A  Nashville  Railroad  Co.  crosses  the  street  improved  between  the  points 
designated  for  the  improvement,  and  the  work  consisted  in  part  of  trans' 
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foriDlDg  the  street  at  that  point  Into  a  snbway  under  a  bridge,  about  flfteen 
feet  deeper  than  the  Barronndlng  level,  with  an  Incline  In  the  approaches  of 
the  Bubway  of  abont  8  per  cent.,  extending  on  either  side  of  the  bridge  for  a 
distance  of  some  600  feet.  The  making  of  the  subway  was  In  pursuance  of  a 
contract  between  the  railroad  company  and  the  city,  by  which  It  was  agreed 
that  the  street  should  be  constructed  under  the  company's  tracks. 

The  chancellor  held  In  all  the  cases  that  the  abutting  property  was  liable 
for  the  entire  cost  of  the  improvement,  including  the  cost  of  itiakiog  the 
street  a  subway.  He  also  held,  in  supposed  compliance  with  the  decision  in 
GleasoD  v.  City,  90  Ky.,  539,  that  10  per  cent,  of  the  contract  price  of  the 
work  was  not  for  original  construction  at  all,  but  for  repairs  to  be  made 
under  the  five-year  guaranty  contained  in  the  contract,  and,  therefore,  as- 
cost  of  reconstruction,  chargeable  against  the  city  and  not  against  the  prop- 
erty holders.  He  accordingly  rendered  judgment  in  favor  of  the  contractors- 
against  the  property  holders  for  (K)  per  cent,  of  the  contract  price,  and 
against  the  city  for  10  per  cent,  of  that  price. 

On  the  appeal  in  Louisville  Steam  Forge  Go.  v.  Mehler.  this  court  held 
that  the  cost  of  the  improvement,  to  the  extent  it  was  occasioned  by  the 
subway  crossing,  was  not  street  construction  which  was  chargeable  against 
the  property  holder,   and   the  judgment  was  reversed,  with   directions  to- 
ascertain  what  proportion  of  the  cost  of  construction  was  occasioned   by 
making  the  street  a  subway,  and  to  relieve  the  abutting  property  from  such 
proportion  of  the  cost.    This  court  also  held  that  the  guaranty  clause  in  the 
contract  there  Involved  was  In  substance  the  same  as  that  considered  in  City 
of  Louisville  V.  Mehler,  89  Ey.  Law  Rep.,  63;  that  it  was  a  mere  guaranty 
of  the  work  and  materials,  and  imposed  no  liability  upon  the  city  for  that 
proportion  of  the  cost.    The  case  was,  therefore,  reveised  also  upon  the  cross- 
appeal  of  the  city. 

The  judgment  appealed  from  in  the  case  at  bar  is  exactly  like  the  judK- 
roent  considered  in  Louisville  Steam  Forge  Go.  v.  Mehler.  It  Is  erroneous 
in  adjudging  that  portion  of  the  cost  of  the  improvement  occasioned  by 
making  the  street  a  subway  a  charge  against  appellant's  property.  This 
error  is  the  ground  for  the  appeal  by  the  property  holder.  The  chancellor 
was  alHO  in  error,  in  that  he  gave  judgment  against  the  city  for  10  per  cent, 
of  the  contract  price,  instead  of  against  the  property  bolder.  The  city  has 
not  appealed,  and  the  contractor  has  no  cross  appeal. 

It  is  insisted  on  behalf  of  the  contractors  (appellees)  that  there  were  two 
errors  committed  by  the  trial  court,  one  against  the  property  holder,  viz. , 
charging  her  with  the  cost  of  making  the  street  into  a  subway,  and  the 
other  in  her  favor,  vis.,  failing  to  charge  her  with  10  per  cent,  of  the  cost  of 
the  improvement,  and  that  it  does  not  appear  from  anything  in  the  record 
that  if  the  court  had  fixed  the  correct  amount  for  which  appellant  was  liable 
it  would  have  been  any  less  than  the  amount  for  which  judgment  wa^ 
actually  rendered,  and,  therefore,  the  judgment  appealed  from  ought  to  be 
aflSrraed.  Appellees  insist  that  it  is  well  settled  that  a  judgment  enlordnic 
an  erroneous  apportionment  for  the  cost  of  improving  a  public  way  will  not 
be  reversed  at  the  instance  of  the  property  holder  unless  it  appear  that  the 
burden  would  be  reduced  by  a  correct  apportionment.  In  support  of  this 
MoHenry  v.  Selvage,  99  Ey.,  383,  is  relied  on.    In  that  case  it  was  held  Im^ 
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muterial  that  the  apportlonmeDt  waa  made  on  the  assnmptioo  that  the  oon-- 
tlguoufl  property  was  not  divided  into  squares  by  prlDolpal  streets,  appellant's 
ooDtentlon  being  that  it  was  in  faot  so  divided,  becanse  it  did  not  appear 
that  under  the  method  of  appoztionment  by  squares  he  would  be  required  to 
pay  less  than  under  the  method  adopted.  Barret  y.  Falls  City  Artificial 
Stone  Co.,  21  Ky.  Law  Rep.,  669,  and  Ghawk  v.  Beville,  21  Ey.  Law  Rep., 
1769,  are  to  the  same  effect.  In  the  latter  case  the  court  said  :  ''The  rule  is 
well  settled  that  in  order  to  entitle  the  party  complaining  of  an  apportion- 
ment to  relief  in  oases  of  this  character  he  must  show  that  under  the  proper 
method  of  apportionment  he  would  be  required  to  pay  less  than  under  the- 
method  adopted.'' 

These  cases  have  no  application  to  the  case  at  bar.  The  record  does  show 
that  the  apportionment  against  appellant  would  have  been  less  if  It  had 
been  made  on  the  basis  which  this  court  held  proper  in  the  Louisville  Steam 
Forge  Co.  case,  for  there  would  have  been  a  deduction  made  from  it.  The 
other  error  was  not  an  error  in  the  apportionment  of  the  cost  of  the  improve- 
ment by  square  feet  in  the  quarter  squares  abutting,  or  by  square  feet  to  a 
designated  distance  from  the  improvement,  or  by  the  number  of  front  feet. 
It  is  not  an  error  in  the  mode  of  apportionment;  It  is  an  error  in  the  person 
against  whom  the  judgment  was  rendered,  and  it  is  an  error  in  appellee's 
favor  as  much  as  in  favor  of  appellant ;  and  appellee  is  now  attempting  to 
offset  an  erroneous  judgment  in  his  favor  against  the  city,  no  doubt  already 
collected,  against  an  error  embraced  in  another  judgment,  also  .in  his  favor,, 
rendered  against  appellant. 

Our  attention  is  also  called  to  paragraph  7  of  the  amended  answer,  plead- 
ing an  unnecessary  multiplication  of  actions,  in  bringing  a  separate  suit. 
upon  each  apportionment  warrant  and  seeking  to  make  appellees  liable  for 
the  oosts  thereby  occasioned,  under  section  687  of  the  Code.  This  is  a  matter 
in  wbioh  the  trial  court  should  be  accorded  a  larue  discretion,  and  we  leave 
it  for  such  action  as  the  chancellor  deems  proper  in  the  premises. 

For  the  reasons  given  the  judgment  is  reversed,  with  directions  upon, 
return  of  the  case  to  ascertain  what  proportion  of  the  cost  of  construction 
was  occasioned  by  making  the  street  a  subway,  with  which  the  property  of 
the  appellant  should  not  be  charged,  and  for  further  proceedings  consistent 
herewith. 


HENRIETTA   SONNE  v.  GOSNELL,  &o. 
(Filed  December  5,  1902— Not  to  be  reported. ) 
G.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 
Lane  &  Harrison  for  appellees. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 

This  case  presents  the  exact  questions  presented  in  the  case  of  Qu6sl» 
Ereiger  v.  Geo.  W.  Gosnell,  &c.,  ante.,  1096,  this  day  decided. 

The  Judgment  is,  therefore,  reversed  for  further  proceedings  In  aocordanoei 
with  the  opinion  in  that  case. 

vol.  24 -70 
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JOSEPH  KREIGER  v.  GOSXELL,  &o. 
(Filed  December  5,  1003— Not  to  be  reported.) 
C.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 
Lane  &  Harrison  for  -ippellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  DuBelle. 

This  case  presents  the  exact  questions  presented  in  the  case  of  Gussie 
Kreiger  v.  Geo.  W.  Gosnell,  &c.,  ante,  lC9o.  ibis  day  decided. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  in  accordanoe 
^itb  the  opinion  in  that  case. 


QUAST  V.  GOSNELL,  &o. 
(Bailed  December  5,  1903— Not  to  be  reported.) 
C.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 
Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  DuRelle. 

This  case  presents  the  exact  questions  presented  in  the  case  of  Gussie 
Kreiger  v.  Geo.  W.  Gosnell,  &c.,  ante,  WJb,  this  day  decided. 

The  judgment  is,  therefor^,  reversed  for  further  proceedings  in  accordance 
with  the  opinion  in  that  case. 


JOSEPH  SONNE  v.  GOSNELL.  &b. 
(Filed  December  6,  1902 -Not  to  be  reported. ) 
O.  B.  Seymour  and  P.  A.  Gaertner  for  appellant.  • 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  DuHelle. 

This  case  presents  the  exact  questions  presented  in  the  case  of  Gussie 
Kreiger  v.  Geo.  W  Gosnell,  &c.,  ante,  1095,  this  day  decided. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  in  acoordanoe 
with  the  opinion  in  that  case. 


JACOBS  V.  GOSNELL,  &c. 
(Filed  December  6,  1909— Not  to  be  reported.) 
C.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 
Lane  &  Harrison  for  Appellees. 

Appeal  from  Jefferson  Ciroult  Court,  Chanoery  division. 
Opinion  of  the  court  by  Judge  DuRelie. 
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This  case  presents  the  ezaet  questioDS  presented  In  the  case  of  Gnssle 
l^relger  v.  Geo.  W.  Gosnel],  &c. ,  ante,  1095,  this  day  decided. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  in  accordance 
^wlth  the  opinion  in  that  case. 


IDA  KREIGER  v.  GOSNELL,  &c. 
(Filed  December  6,  1902— Not  to  be  reported.) 
•C.  B.  Seymour  and  P.  A.  Gaertner  for  appellant. 
Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  DuBelle. 

This  case  presents  the  exact  questions  presented  in  the  case  of  Gnssle 
Krelger  v.  Gt'o.  W.  Gosnell,  &o.,  ante,  U>95,  this  day  decided. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  In  accordance 
^with  the  opinion  in  that  case^ 


LOUIS  KREIGER,  &c.  v.    GOSNELL.  &o. 

(Filed  December  5,  1902— Not  to  be  reported.) 
C  B.  Seymour  and  P.  A.  Gaertner  for  appellants. 
Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  DuRelle.    . 

This  case  presents  the  e:caot  questions  presented  in  the  case  of  Gnssle 
Kreiger  v.  Geo.  W.  Gosnell,  &o.,  ante,  1096,  this  day  decided. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  in  accordance 
^ith  the  opinion  in  that  case. 


EDWARDS  V.  LOGAN. 

(Filed  December  9,  1903.) 

1.  Contested  elections— Ballots  as  evidence— Misconduct  of  commissioners 
Appointed  to  count  ballots— At  the  November  election,  1901,  appellant  was 
tbe  Republican  candidate  for  county  attorney  of  Edmonson  county,  and  ap- 
pellee was  the  Democratic  candidate  for  the  same  position.  On  the  face  ot 
the  returns  appellant  had  a  majority  of  nineteen  votes.  Appellee  filed  thla 
action,  contesting  said  election,  alleging  that  the  officers  of  the  election  had 
fraudulently  or  mistakenly  counted  votes  for  appellant  which,  in  fact,  were 
oast  for  appellee,  and  that  Illegal  voters  had  been  allowed  to  vote  in  certain 
precincts  and  bad  voted  for  appellant,  and  that  when  the  errors  or  frauds 
were  corrected,  and  the  returns  purged  of  Illegal  votes,  appellee  would  have 
-a  majority  of  the  legal  vote  cast.  The  answer  contained  countercharges  of 
«  similar  nature.  At  a  succeeding  term  of  the  circuit  court  the  court  on  Ita 
own  motion  appointed  two  commissioners,  one  of  each  political  part.y,  to 
«ount  the  ballots,  which  were  then  preserved  In  the  county  court  clerk's 
office,  and  gave  them  the  keys  and  they  proceeded  to  make  a  count.    They 
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deolined  to  permit  either  of  tBe  parties  to  be  preseDt  at  the  conDt,  and  refused 
adroissioD  to  all  others.    After  flDisbing  their  labors  they  made  a  report  to 
the  ooart,  and  the  court  set  aside  their  report.    The  ooiirt  thereupon  ordered 
the  ballots  to  be  brought  into  court,  and  the  judge,  in  the  presence  of  counsel 
and  the  parties,  counted  the  ballots.     Objection  is  made  that  the  ballots  were 
not  in  evidence,  and  the  production  of    same  to  the  commissioners  and   the 
court  could  not  be  considered,  as  they  were  produced  after  the  time  for  tak- 
ing evidence  had  expired.    Held— That  it  was  the  purpose  of  the  legislature, 
in  enacting  the  law  providing  for  the  preservation  of  ballots,  and  providing^ 
that  they  should  be  locked  in  boxes  with  separate  locks,  so  that  the  keys  to 
one  should  be  in  the  hands  of  the  officers  of  the  precinct  of  one  of  the  politi- 
cal parties  and  the  keys  to  the  other  lock  in  the  hands  of  the  oflScers  of  the 
other  political  party,  and  that  in  the  event  of  a  contest  the  keys  were  to  be 
delivered  by  such  officers  to  the  judge  of  the  circuit  court,  to  make  such  bal. 
lots  evidence  of  the  first  importance  in  a  contested  election.    When   such   a. 
oontost  is  filed  the  ballots  become  evidence  by  that  fact  for  all  purposes  by 
the  trial  court.    It  was  proper  to  consider  the  ballots  on  the  determination 
of  the  questions  in  Issue  in  this  case.    The  ballots  cast  in  an  election  are  the 
primary  and  best  evidence  of  the  voters*  will  as  expressed  therein,  and  that  in 
case  of  a  contest,  as  between  the  certificates  of  the   officers  of  election   and 
the  ballots,  the  ballots  are  the  best  evidence,  but  this  is  conditioned  strictly 
upon  the  fact  that  the  integrity  of  the  ballots  is  clearly  established-    Other- 
wise, the  certificate  of  the  officers  of  election  should  prevail.    That  when  the 
ballots  are  produced  from  the  custody  of  the  officer  whose  duty  it  is  to  pre- 
serve them,  and  are  shown  to  have  been  preserved  from  intermeddling  from 
unauthorized  persons  and  are  apparently  unchanged,  they  will  be  received  aa 
evidence  of  what  they  may  show  upon  their  face,  but  where  they  may  have 
apparently  been  tampered  with,  or  where  opportunities  have  bBen  afForded 
to  unauthorized  persons,  or  to  persons  interested,  to  tamper  with  them,  then 
the  burden  is  upon  the  party  producing  and  relying  upon  such  ballots  to 
establish  their  integrity  clearly  and  satisfactorily  by  evidence.    In  this  case 
the  court  erred   in   receiving  the  ballots  as  conclusive  under  the  oircum- 
stances,  and  as  better  evidence  than  the  certificates  of  the  officers  of  election. 
Conceding  that  the  court  had   the  authority  to  appoint  commissioners  to 
count  the  ballots,  it  was  not  proper  for  the  commissioners  to  have  excluded 
the  parties  and  their  counsel  from  the  proceedings  when  they  were  opening 
and  canvassing  the  returns,  nor  was  it  regular  or  proper  for  them  to  have 
held  a  secret  meeting  for  that  purpose,  however  pure  may  have  been  their 
intontions.     The  parties  to  the  litigation  in  person  or  by  counsel,  or  both, 
were  entitled  to  witness  not  merely  the  opening  of  the  ballot  boxes  and  the 
envelopes  containing  the  ballots,  but  also  to  Inspect  their  condition   and 
verify  the  actions  of  the  commissioners.    Such  an  arbitrary  rule  should  not 
be  vested  anywhere  with  respect  to  the  returns  of  an  election. 

8.  Pleadings— Amended  answer— After  the  ballots  had  been  counted  by 
the  commissioners,  and  before  they  were  counted  by  the  circuit  judge,  ap- 
pellant offered  to  file  an  amended  answer,  in  which  he  charged  that  the  bal- 
lots had  been  altered  or  changed :  that  unauthorized  persons  and  interested 
persons  had  access  to  them  and  opportunities  for  changing  them,  and  that, 
therefore,  they  were  not  the  same  ballots  that  had  been  counted  and  certified 
by  the  officers  of  election.  The  court  erred  in  refusing  to  permit  this 
amended  answer  to  be  filed,  as  it  was  not  a  ground  of  either  contest  or  of 
counter  contest,  but  is  a  matter  affecting  the  evidence  offered.  The  rules  of 
pleading  regarding  the  time  of  filing  grounds  of  contest  and  oounterobargfi^ 
do  not  apply  in  this  case. 
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8.  Certifying  questloDed  ballots^A  ballot  endoreed  "not  counted,"  and 
signed  by  the  olerk,  which  was  placed  In  an  envelope  and  the  envelope  sealed 
with  WQz,  across  which  the  election  ofQcers  signed  their  names,  conld  not  be 
^jounted,  as  the  provision  of  the  election  law  prescribing  the  manner  of  cer- 
tifying qupstioned  ballots  is  mandatory,  and  must  be  strictly  complied  with. 

4.  Qaaliflcatioii  of  voters— Evidence— Idiots— Lunatics— Appellant  charges 
that  the  court  erred  in  deducting  from  his  vote  the  votes  of  a  person  who  la 
■charged  with  being  an  idiot;  also  of  one  who  Is  charged  with  being  a  luna- 
tic. Held— That  although  the  evidence  establishes  with  a  reasonable  degree 
-of  certainty  that  one  of  said  persons  is  an  Idiot,  and  the  other  a  lunatio, 
there  is  not  sufficient  evidence  to  show  that  they  voted  for  appellant,  and  the 
■court  erred  In  deducting  said  votes  from  appellant.  The  statements  made 
by  them  after  voting,  as  to  how  they  voted,  were  Incompetent  as  hearsay. 
The  only  evidence  as  to  how  either  of  them  voted  is  that  their  party  affilia- 
tion had  been  with  the  Republican  party,  and  this  was  Insufficient. 

6.  Residence  of  voters— The  lower  court  improperly  deducted  the  vote  of 
W.  from  appellant,  as  he  was  a  resident  of  the  State  and  precinct,  and  had 
been  for  a  sufficient  time  to  entitle  him  to  vote.  The  lower  court  properly 
deducted  the  vote  of  M.  from  appellant,  also  the  vote  of  T.  from  appellee,  as 
they  lacked  residence  for  a  sufficient  length  of  time,  and  should  have  de- 
-duoted  the  vote  of  B.  from  appellee  for  the  same  reason. 

6.  Minors— Evidence— School  census— The  lower  court  improperly  deducted 
from  appellant  the  votes  of  G.  and  S.,  alleged  to  be  minors.  -  The  only  evi- 
dence before  the  court  to  show  that  they  were  minors  was  the  testimony  of 
^he  county  court  clerk  that  a  school  census,  on  file  in  his  office,  showed  that 
-each  of  the  voters  were  born  within  twenty-one  years  before  the  date  of  the 
election.  Held— That  the  school  census  Is  not  evidence  of  the  date  of  the 
birth  of  these  people  for  any  other  purpose  than  school  purposes. 

7.  Marking  ballots— The  lower  court  rejected  a  ballot  which  was  marked 
lib  a  pencil  within  the  circle  under  the  Republican  device,  then  cross 

marks  with  a  stencil  in  the  squares  after  several  of  the  candidates,  but  none 
after  the  name  of  any  candidate  for  county  attorney  on  the  opposite  ticket. 
Held— That  the  court  erred  in  the  rejection  of  this  ballot.  The  proof  showa 
that  appellant  received  a  majority  of  the  legal  votes  cast  for  the  office  of 
county  attorney. 

W.  B.  Gaines,  John  E.  DuBose  and  Edward  W.  Hlnes  for  appellant. 

^m.  Cromwell,  Wilklns  &  Lay,  D.  W.  Wright  and  M.  Hazellp  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Tble  contest  involves  the  election  to  the  office  of  county  attorney  of  Ed- 
monson county.  The  election  was  held  in  November,  1901.  On  the  face  of 
the  returns,  as  oertifled  to  by  the  officers  of  election,  appellant  had  a  ma- 
jority of  nineteen  votes.  Within  the  time  allowed  by  statute  appellee  filed  a 
petition  in  the  Edmonson  Circuit  Court,  in  which  the  validity  of  the  cer- 
tificate awarded  by  the  election  commissioners  to  appellant  was  attacked 
upon  two  general  grounds.  One  was  that  the  officers  of  election  of  each  of 
the  precincts  in  the  county  had  fraudulently  or  mistakenly  counted  votes 
for  appellant  which,  in  fact,  had  been  cast  for  appellee.  The  other  was  that 
Illegal  voters  had  been  allowed  to  vote  In  certain  precincts  and  had  voted 
for  appellant,  and  that  when  the  errors  or  frauds  first  mentioned  were  cor- 
srected,  and  the  returns  were  purged  of  the  illegal  votes  last  mentioned,  the 
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result  would  have  been  that  appellee  would  have  received  a  majority,  aud^ 
therefore,  did  receive  a  majority,  of  the  legal  votes  caat  at  that  election  for 
the  office  of  oouuty  attorney.    Appellant,  within  the  time  prescribed,  also  by 
the    statute,   filed  an   answer,    containing   countercharges  of  a   somewhat 
similar   nature.    The  charges  were   not  as  specific,  probably  in  either  in- 
stance, as  they  should  have  been,  but  the  parties  seem   to  have  joined  an 
Issue,  and  to  have  developed  the  case  by  proof  upon  the  averments  as  made. 
After  the  time  allotted  by  statute  for  the  introduction  of  proof  by  the  re- 
spective parties  had  expired,  and  at  a  succeeding  term  of  the  circuit  court 
tho  judge  of  the  court,  upon  his  own  motion,  appointed  two  commissioners, 
one  selected,  it  is  said,  from  each  of  the  political  parties  represented  by  th» 
claimants  to  the  office  in  dispute,  whom  he  directed  to  begin  upon  a  day 
certain  named  in  the  order   to  then  count  the  ballots,  which  were  preserved 
in  the  county  court  clerk's  office,  and  which  had  not  been  filed  In  the  circuit 
court  up  to  that  time,  so  far  as  the  record  discloses.    Kzceptions  were  saved 
to  each  party  by  the  order  of  the  court.     The  commissioners   so  appointed 
having  procured  the  keys  to  the  ballot  box  from  the  circuit  judge,  met  upoi> 
a  day  subsequent  to  that  first  fixed  in  the  order,  and  proceeded  to  count  the 
ballots.     They  declined  to  permit  either  of  the  parties  to  be  present  at  the 
count,  and  refused  admission  to  all  others.    They  reported  to  the  court  the 
result  of  their  labors,  in  which  they  stated  that  they  found  that  the  ballots 
in  the  ballot  boxes  showed  that  appellee  had  received  960  votes,  and  appel- 
lant had  received  948.     This  did  not  take  into  account  any  of  the  ballots  re- 
turned by  the  election  officers  as  questioned.    The  officers  of  election  bad 
certified  by  certificates,  regularly  and  duly  entered  on  the  night  of  the  eleo- 
tion  at  the  close  of  the  polls,  that  appellee  had  received  936  votes  and  appel- 
lant 954  for  the  office  in  question.    How  the  discrepancy  occurred  is  not 
explained. 

Bxeeption  to  the  report  of  the  commissioners  was  sustained  upon  a 
ground  not  now  material.  Thereupon  the  court,  a  special  judge  presiding, 
the  regular  judge  having  declined  to  sit  in  the  case,  ordered  the  ballots 
brought  into  court,  and  then  proceeded,  in  the  presence  of  counsel,  and  the 
parties,  to  count  the  ballots.  The  result  of  that  count  was  that  each  of  th& 
jitigants  was  found  to  have  received  949  of  the  unquestioned  ballots. 

The  first  question  presented  by  this  appeal  is  whether,   in  the  first  plac8» 
the  ballots  were  properly  before  the  court  as  evidence,  and,  in   the  second 
place,  whether  the  court's  action  concerning  the   custody,  inspection   and 
counting  of  the  ballots  was  authorized  by  law.    For  appellRnt  it  is   insisted 
that  the  ballots  not  having  been  produced  and  proved  within  the  time  pro- 
vided by  the  statute  for  the  taking  of  proof  in  the  case,  could  not  be  subse- 
quently Introduced,  because  to  so  allow  would  be  to  pfrmit  the  introduction 
of  evidence  for  the  party  so  using  them  after  the  time  allotted  by  the  statute- 
for  that  purpose.     The  court  is  of  opinion  that  it  was  the  purpose  of  the  leg- 
islature in  enacting  the  law  providing  for  the  preservation   of  ballots,  and 
providing  that  they  should  be  locked  in   boxes  with   separate  looks,  so  that 
the  keys  to  one  should  be  in  the  hands  of  the  officers  of  the  precinct  of  one 
of  the  political  parties,  and  the  keys  to  the  o^ber  lock  in  the  hands  of  the 
officers  of  the  other  political  party,  and  that  in  the  event  of  a  contest  the 
keys  were  to  be  delivered  by  such  officei'S  to  the  judge  of  the  cironit  court  ot 
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the  circuit  having  jarisdiotion  of  the  cose,  to  make  suob  ballots  evideooe  of 
the  first  ImportaDce  in  a  contested  election.  When  such  a  contest  is  filed, 
the  ballots  become  evidence  by  that  fact*  for  all  proper  purposes  before  the 
trial  court,  to  be  introduced  and  considered  upon  such  issues  as  may  be 
legally  joined  under  the  provisions  of  the  act.  We,  therefore,  decide  that  it 
was  proper  to  consider  the  ballots  on  the  determination  of  the  questions  ic 
issue  in  this  case  in  so  far  as  they  shed  light  thereon,  and  subject  to  the  rule 
announced  below. 

Whether  the  court  should  have  appointed  commissioners  to  aid  it  in  tabu- 
lating and  counting  tbe  ballots  is  a  matter  not  entirely  free  from  doubt.  It 
may  well  be  argued  that  tbe  duty  of  canvassing  returns  of  an  election  can 
only  be  exercised  by  those  ofBcials  specifically  charged  with  it,  who  are  in  the 
first  place  the  ofiScers  of  election  of  tbe  several  precincts,  then  the  commission- 
ers of  election  of  the  county,  and  then  in  tbe  case  of  contest,  the  circuit  court 
upon  whom  jurisdiction  is  conferred  by  the  statute.  The  expression  in  that 
act,  that  "the  action  shall  proceed  as  an  equity  action,"  would  feem  to  have 
reference  more  especially  to  the  manner  of  the  production  of  evidence  which 
is  by  deposition  exclusively  under  tbe  Civil  Code  in  equitable  cases,  and  dis- 
pensing with  the  jury,  for  in  no  other  particular  do  tbe  actions  appear  to 
be  tried  an  equitable  actions.  In  fact  in  many  particulars,  noticeable  in  the 
terms  of  the  statute,  they  are  quite  dissimilar  from  equitable  actions.  From 
the  expression  above  referred  to  it  has  been  thought  that  tbe  court  found 
its  power  to  appoint  commissioners.  But  whether  this  is  true  or  not,  it  was 
not  proper  for  the  commissioners  to  have  excluded  the  parties  and  their 
counsel  from  the  proceedings  when  they  were  opening  and  canvassing  the 
returns  in  litigation,  nor  was  it  regular  or  proper  for  them  to  have  held  a 
secret  meeting  for  that  purpose,  however  pure  may  have  been  their  inten- 
tions. Certainly  the  parties  to  the  litigation  in  person  or  by  counsel,  or 
both,  were  entitled  to  witness,  not  merely  the  opening  of  the  ballot  boxes 
and  the  envelopes  containing  the  ballots,  but  also  to  inspect  their  condition 
and  verify  the  actions  of  the  commissioners.  Such  an  arbitrary  right  should 
not  be,  and  we  hold  is  not  vested  anywhere  with  respect  to  the  returns  of  an 
election.  Tbe  rule  may  be  stated  to  be  that  where  the  ballots  are  preserved 
BO  that  their  identity  is  assured,  they  can  be  counted  during  a  contest,  and 
they  are  undoubtedly  better  evidence  of  the  vote  cast  than  the  returns,  and 
should  prevail  where  there  is  a  difierence.  (Hughes  v.  Holman,  28  Oregon, 
481;  Owens  V.  State,  64  Tex.,  500;  People  v.  Holden.  28  Cal.,  128.)  But 
before  a  recount  of  the  ballots  should  be  allowed  to  rebut  the  presumption 
of  the  correctness  of  tbe  official  returns  it  should  be  proved  satisfactorily 
that  the  ballots  had  not  been  tampered  with  since  the  election,  and  that 
those  offered  in  evidence  are  the  identical  ones  cast.  On  this  point  it  waa 
Bald  in  the  case  of  People  v.  Holden,  28  Cal.,  188:  "We  must  presume  that 
tbe  ofiSoers  of  election  honestly  performed  their  duty  in  tbe  premises;  that 
they  did  not  mutilate  any  of  the  ballots,  but,  on  the  contrary,  strung  them 
Id  tbe  condition  in  which  they  were  found  in  the  ballot  box  on  a  threads 
and  sent  them  in  that  condition  to  the  clerk's  office.  The  same  presumption 
exists  in  relation  to  their  custody  by  the  clerk.  *  *  *  The  legislature 
could  have  had  no  other  design  in  thus  providing  for  the  preservation  of  the 
ballots  than  to  make  them  evidence  of  their  own  contents  and  a  test  of  the 
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oorreotoess  of  the  returns  made  up  from  them  by  the  ofiSoers  of  the  election. 
They  are  in  fact  made  a  part  of  the  returns,  for  It  is  expressly  provided  that 
they  shall  be  sealed  up  with  the  poll  list  and  tally  paper,  with  the  certificates 
of  the  ofiSoors  attached,  and  endorsed  ^election  returns.'  " 

That  presumption  of  integrity  of  the  ballots  can  not  attach,  however,  until 
It  is  first  shown  that  they  came  from  the  ofiScer  whose  duty  it  is  by  law  to 
have  and  preserve  them,  and  that  they  are  apparently  in  the  condition  of 
preservation  prescribed  by  the  statute.  When  that  much  is  shown,  the  legal 
presumption  as  to  their  integrity  attaches.  On  the  contrary,  however,  if  it 
be  shown  either  that  they  have  been  tampered  with,  or  that  access  has  been 
afForded  to  them  to  persons  unauthorized  by  law,  then  the  burden  shifts, 
and  it  thereupon  becomes  the  duty  of  the  person  offering  and  relying  upon 
such  ballots  to  prove  affirmatively  not  only  that  they  are  the  identical  bal- 
lots oast  in  the  election,  but  they  have  not  been  mutilated,  changed  nor  tam- 
pered with. 

In  People  v.  Livingston,  79  N.  Y.,  388,  it  was  said :  ''The  statute  requires 
the  ballot  boxes  to  be  preserved  undisturbed  and  inviolate,  and  It  is  incum- 
bent upon  the  party  offering  the  evidence  to  show  that  they  had  been  so 
kept,  not  beyond  a  mere  possibility  of  interference,  but  that  they  were  in- 
tact, to  the  satisfaction  of  the  jury.  The  burden  was  upon  the  relator  to  sat- 
isfy the  Jury  that  the  boxes  had  remained  inviolate.  The  returns  are  the 
primary  evidence  of  the  result  of  an  election.  They  are  made  immediately 
upon  canvassing  the  votes,  and  the  votes  are  canvassed  at  the  close  of  the 
polls  in  public,  and  presumably  in  the  presence  of  the  friends  of  both 
parties.  *  *  *  After  the  election  it  is  known  just  how  many  votes  are 
required  to  change  the  result,  the  ballots  themselves  can  not  be  identified ; 
they  have  no  earmark.  Everything  depends  upbn  keeping  the  ballot  boxes 
secure,  and  the  difficulty  of  doing  this  for  several  months,  in  the  face  of 
temptation  and  opportunity,  requires  that  the  utmost  scrutiny  and  care 
should  be  exercised  in  receiving  the  evidence.  Every  consideration  of  pub- 
lic policy,  as  well  as  the  ordinary  rules  of  evidence,  require  that  the  party 
offering  this  evidence  should  establish  the  fact  that  the  ballots  are  genuine. 
It  is  not  sufficient  that  the  mere  probability  of  security  is  proved,  but  the 
fact  must  be  shown  with  a  reasonable  degree  of  certainty.  If  the  boxes  have 
been  rigorously  preserved,  the  ballots  are  the  best  and  highest  evidence;  but 
if  not,  they  are  not  only  the  weakest,  but  the  most  dangerous,  evidence." 

Judge  Gooley,  in  his  work  on  Constitutional  Limitation,  626,  announces 
substantially  the  same  rule.  (People  v.  Sackett,  14  Mich.,  820;  People  v. 
Oloott,  16  Mich.,  283,  97  Am.  Dec,  141.) 

The  authoricies  are  abundant  that  where  ballots  have  been  so  exposed  as  to 
have  offered  opportunity  to  be  tampered  with,  and  have  not  been  guarded 
with  that  zealous  care  which  will  contravene  all  suspicion  of  substitution  or 
change,  they  lose  their  presumptive  purity,  and  are  no  longer  to  be  relied  on 
as  evidence  in  a  contest  or  judicial  inquiry  as  to  the  result  of  an  election. 
{McCrary  on  Elections,  476,  etc.;  Powell  v.  Holman,  60  Ark.,  94;  Hudson  v. 
Solomon,  19  Kan.,  177,  opinion  by  Brewer,  J.;  Hartman  v.  Young,  17  Ore- 
gon, 160.) 

Another  fact  in  this  case  is  that  at  the  same  general  election  in  Edmonson 
county,  out  of  which  this  contest  grows,  the  office  of  the  clerk  of  the  county 
court  was  also  in  contest,  that  is,  the  incumbent  who  had  received  the  oer- 
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lilficate  and  who  ooDtlnaed  in  o£Soe  ba^liiR  the  ouatody  of  tbe  ballots  Id 
t]iie«tios,  was  interested  in  the  result  and  condition  of  these  ballots,  beoanse 
bis  ofSoe  was  also  then  being  contested.  Tbe  liallot  boxes,  though  locked. 
It  is  sngccested,  were  wooden  boxes  so  constrnoted  that  they  could  haTe  been 
-entered  by  the  use  of  a  screw  driver,  taking  off  the  binges,  which  were  ex- 
posed. 

In  Albert  v.  Twobig,  85  Neb.,  563,  it  was  said  that  although  "the  balldts 
•oast  constitute  the  primary  evidence  to  determine  the  rights  of  the  respective 
iwrties,  it  must  appear,  however,  that  they  have  been  preserved  substantially 
In  the  manner  and  by  the  officers  prescribed  by  the  statute.  If  they  have 
been  placed  in  a  position  to  be  tampered  with  by  interested  parties,  tbe  bur- 
den of  proof  is  on  the  party  offering  them  in  evidence  to  show  that  they  are 
In  the  same  condition  as  when  sealed  by  the  several  election  boards.  And 
In  tbe  absence  of  such  proof  It  was  held  that  the  ballots  were  properly  re- 
jected as  evidence. ' ' 

In  this  case,  after  it  bad  become  apparent  that  the  court  was  going  to 
fjount  tbe  ballots  which  had  been  in  the  hands  of  tbe  commissioners,  ap- 
pellant offered  to  file  an  amended  answer,  in  which  he  charged  that  the  bal- 
lots bad  been  altered  or  changed;  that  unauthorized  persons  and  interested 
persons  had  access  to  them  and  opportunities  for  changing  them,  and  that, 
therefore,  they  were  not  the  same  ballots  that  had  been  counted  and  certified 
by  tbe  officers  of  election.  This  amendment  was  rejected  by  tbe  court, 
-doubtless  upon  the  theory  that  the  statute  governing  the  pleadings  in  this 
particular  class  of  cases  requires  that  the  grounds  of  contest  shall  be  st-ated 
In  tbe  petitioo,  and  those  of  counter  contest  shall  be  stated  in  the  answer, 
and  that  none  other  shall  be  considered  by  the  court.  In  its  strict  sense  this 
is  not  a  ground  either  of  contest  or  of  counter  contest,  but  is  a  matter  affect- 
ing tbe  evidence  offered  on  the  grounds  already  set  out.  The  court  is  of 
opinion  that  the  pleading  should  have  been  allowed,  and  the  facts  stated 
therein  should  have  been  permitted  to  be  proved,  even  without  tbe  pleading. 

From  these  authorities  this  court  holds  that  the  ballots  cast  in  an  election 
-are  tbe  primary  and  best  evidence  of  the  voters'  will,  as  expressed  therein, 
■and  that  in  case  of  a  contest,  as  between  the  certificates  of  tbe  officers  of 
•election  and  the  ballots,  the  ballots  are  the  best  evidence,  but  that  this  is 
conditioned  strictly  upon  the  fact  that  the  Inte^ity  of  the  ballots  is  clearly 
•established.  Otherwise,  the  certificate  of  the  officers  of  election  should  pre- 
vail. (Bailey  v.  Hurst,  24  Ky.  Law  Bep.,  604.)  That  when  the  ballots  are 
produced  from  the  custody  of  the  officer,  whose  duty  it  is  to  preserve  them, 
4ire  shown  to  have  been  preserved  from  intermeddling  from  unauthorized 
persons,  and  are  apparently  unchanged,  they  will  be  received  as  evidence  of 
what  they  may  show  upon  their  face;  but  where  they  may  have  apparently 
been  tampered  with,  or  where  opportunities  have  been  afforded  to  unau- 
thorized persons,  or  to  persons  interested,  to  tamper  with  them,  then  the 
burden  is  upon  tbe  party  producing  and  relying  upon  such  ballots  to  estab- 
lish their  integrity  clearly  and  satisfactorily  by  tbe  evidence.  In  this  case 
the  court  erred  in  receiving  tbe  ballots  as  conclusive  under  the  circum- 
stanoes  recited,  and  as  better  evidence  than  the  certificates  of  the  officers  of 
election.  However,  in  view  of  the  conclusion  to  which  we  have  arrived  upon 
ether  points,  the  case  will  not  be  remanded  for  a  new  trial  because  of  this 
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faot,  for  the  reason  that  to  do  so  would  be  only  to  a£ford  an  opportunity  to 
the  successful  party  to  increase  his  majority  already  established. 

There  were  a  number  of  so-called  "questioned"  ballots  returned  by  the 
officers  of  the  election,  there  being  some  from  every  precinct  in  the  county » 
excepting  perhaps  one.  The  certificate  required  by  the  statute  to  be  attached 
to  these  questioned  ballots  was  not  attached  in  any  instance.  The  statute 
on  this  point  reads  as  follows  (Act  to  further  Regulate  Elections,  Acts 
General  Assembly,  1900.  section  10):  "That  if  there  are  any  ballots  cast  and 
counted,  or  left  uncounted,  concerning  the  legality  or  regularity  of  which 
there  is  any  doubt  or  difference  of  opinion  in  the  minds  of  the  judges  of  the 
election,  said  ballots  shall  be  placed  in  the  large  linen  envelope  furnished 
by  the  county  clerk  for  that  purpose,  and  sealed  up,  and  across  the  sea) 
thereof  the  officers  of  the  election  shall  plainly  write  their  names,  and  at  the 
point  of  the  seal  indicated  for  that  purpose  the  judges  of  the  election  shall, 
in  the  presence  of  the  clerk  and  sherifi,  place  the  county  election  seal  in  hot 
wax,  as  above  described,  so  thnt  it  can  be  plainly  read,  and  the  same  shall 
be  returned  to  the  clerk  of  the  county  court  with  the  returns  of  the  election, 
for  such  judicial  or  other  investigation  as  may  be  necessary,  with  a  true 
statement  as  to  whether  they  have  or  have  not  been  counted;  and  if  counted, 
what  part  and  for  whom." 

The  learned  trial  judge  rejected  all  of  these  contested  ballots  except  two, 
because  the  statement  required  by  the  closing  clause  of  the  section  of  the 
statute  above  quoted  was  not  made.    As  to  the  two  excepted,  and  which  he 
counted  for  appellee,  the  only  statement  as  to  how  they  were  voted  was  this,, 
written   on   the  back   of  each   ballot:  "Not  counted.      Questioned.     W.  H. 
Hack."    Hack  was  the  clerk  of  the  election  at  that  precinct.    These  ballots 
were  enclosed  in  an  envelope,  and  the  envelope  was  endorsed  as  required  by 
the  statute,  that   is,  the  officers  signed  their  names  across  the  seal  on  the 
envelope  which  had  been  sealed  with  wax,  and  stamped:  but  there  was  no 
other  statement  as  to  how  these  ballots  were  voted  save  the  one  of  the  clerk 
above  quoted.     Now,  was  the  statute  complied  with   as  to  the  certificate  re- 
quired   by  the   statute   showing  how  they  were  counted,  or  whether  at  al) 
counted  by  the  officers  of  the  elecMonf    In  Struss  v.  Johnson,  100  Ky.,  819, 
this  identioal  question   of  certificate  was  under  consideration.     The  court 
held  that  this  provision  of  the  statute  was  mandatory,  and  that  "to  render 
doubtful  or  questioned  ballots  admissible  as  evidence  in  a  judicial  or  other 
Investigation    we  are  of  opinion  that  they  must  be  sealed  and  returned  with 
the  statement  of  the  officers  of  election  as  required  by  the  statute."    Thi» 
was  followed  in  Banks  v    Sergent,  104  Ky.,  849,  and  Anderson  v.  Likens,  lOi 
Ky..  6P9.    We  are  of  opinion,  therefore,  that  the  court  erred  in  counting  the 
two  ballots  in  question. 

Among  the  illegal  votes  cast  at  this  election  was  one  cast  by  Lewis  Hill, 
who  is  conclusively  shown  to  have  been  an  idiot.  Copies  of  Inquests  findincr 
him  such  were  produced  in  evidence.  Under  the  Constitution  and  statutes 
of  this  State  idiots  and  lunatics  are  not  permitted  to  \ote,  and  this  per6ox> 
should  have  been  excliuled  from  the  polls.  The  trial  court  upon  the  evi- 
dence, which  we  will  nntlcf,  dMlucted  his  vote  from  appellnnt.  That  evi- 
dence was  that  this  |)«M*s<in  clnlfiipd  to  belong  to  the  same  political  party  of 
which  appellant  was  the  nominee,  and  that  afterwards  the  idiot  had  stated 
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that  be  had  voted  the  straight  ticket  of  that  party.  Oo  the  other  hand,  ap- 
pellant proved  by  another  witness,  that  while  the  idiot  had  told  hlna  that  he 
had  voted  the  straight  ticket  of  the  party,  yet  when  dpsoribing  how  he  voted 
that  ticket,  he  showed  that  he  voted  it  by  placing  the  stencil  naark  nnder 
the  emblem  of  the  opposite  party.  Manifestly  the  statements  of  this  idiot, 
should  not  have  been  received,  or  if  received  at  all,  the  result  is  that  each 
cancels  the  other.  What  a  voter  may  say  after  the  election,  and  after  be  haa 
voted,  as  to  how  he  voted,  is  at  best  but  hearsay.  An  idiot,  of  course,  ia 
one  who  is  destitute  of  mind,  and  has  been  since  his  birth.  Such  a  person 
would  not  be  competent  as  a  witness.  Certainly  his  statement  out  of  court- 
could  have  no  more  legal  force  than  his  statement  made  in  court  under  oath. 
We  are  of  opinion  that  the  court  erred  in  deducting  this  vote  from  appellant. 

George  Parsley  is  shown  to  have  voted  at  this  election.  It  was  claimed 
that  at  the  time  he  was  a  lunatic.  Two  questions  lo  his  case  are,  therefore, 
presented:  First,  was  he  disqualified;  and,  second,  how  did  he  vote?  The- 
evidence  is  conflicting  as  to  the  state  of  his  mind  on  the  day  of  the  election. 
One  witness  gave  it  as  his  opinion  that  he  had  not  mind  sufBclent  to  know 
the  nature  of  a  vote  or  to  transact  business.  Another,  on  the  other  side* 
gave  it  as  his  opinion  that  he  was  competent  and  qualified.  Another  gav» 
his  opinion  that  he  was  disqualified,  and  he  judged  that  fact  from  what  tha 
voter  said,  and  detailed  what  the  voter  Fald.  The  matter  detailed  does  not 
of  itself  show  him  mentally  deranged.  The  evidence  is  substantially  tbe^ 
same  as  to  the  mental  capacity  of  this  witness  as  was  shown  in  regard  ta 
that  of  his  father  and  a  brother,  all  of  whom  bad  at  times  been  afllicted  with 
this  unfortunate  malady,  and  all  of  whom  had  at  times  been  confined  in  asy-^ 
lums  for  the  insane.  All  of  them,  however,  had  previous  to  this  eleotloi^ 
been  discharged.  On  the  day  following  the  election  this  voter  was  by  a  ver- 
diet  of  a  jury  in  a  trial  then  had,  and  that  day  begun,  found  to  be  of  unsound 
mind,  and  was  directed  to  be  confined  In  an  asylum.  Wben  his  malady  re- 
appeared so  as  to  justify  this  action  does  not  appear,  independent  of  the  tes- 
timony above  referred  to. 

The  question  whether  he  is  a  competent  voter  is  not  entirely  free  from 
doubt.  The  political  affiliation  of  this  voter,  so  far  as  he  had  always  claimed 
to  have  one,  was  proved.  Other  than  this  there  is  no  evidence  In  the  record 
as  to  how  ho  voted.  This  court  held  In  Tunks  v.  Vincent,  21  Ky.  Law  Rep., 
475,  that  the  declarations  of  a  voter  made  after  the  election  as  to  how  he  voted 
were  incompetent  as  hearsay.  In  that  case,  however,  it  was  held  that  if  the 
voter  was  placed  upon  the  witness  stand  as  a  witness,  and  was  willing  to 
state  how  he  voted,  but  the  opposite  party  interposed  an  objection,  and  told 
him  that  he  need  not  answer  unless  he  wanted  to.  and  that  thereupon  the- 
witness  refused  to  answer,  these  facts,  coupled  with  the  further  proof  of  his 
party  affiliation,  that  he  had  been  an  active  and  strenuous  partisan,  were 
sufiScient  oiroumstanoes  to  justify  the  finding  that  the  witness  had  voted  for 
that  iMirty  with  whom  he  had  afiSllated,  and  whom  he  had  accommodated  by 
refusing  to  answer  a  question  which  he  had  previously  expressed  a  willing- 
ness to  answer*  In  this  case,  however,  a  number  of  these  elements  are  laok-^ 
ing.  The  only  fact  that  would  Indicate  how  this  voter  voted  is  the  one  of 
bia  previoDB  party  affiliation.  Now  if  he  was  insane,  and  so  Insane  as  to  be 
classed  as  a  lunatic,  that  is,  did  not  have  mind  sufficient  to  know  or  to  com-^ 
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t>rebeDd  bis  aot,  or  will  power  to  control  it,  It  is  as  probable  tbat  be  voted 
aicainst  as  for  bis  party  affiliatioD ;  at  least  tbere  is  do  reasonable  probability 
tbat  oould  be  ascribed  to  his  secret  conduct  when  in  such  deranged  oondi> 
tlon  because  of  bis  Judgment  and  opinions  entertained  when  in  a  rational 
«nd  sane  state  of  mind.  We  know  as  a  matter  of  fact  that  lunatics  frequent- 
ly, if  not  generaliy,  do  exactly  the  contrary  while  insane  to  what  they 
^ould  have  done  when  of  sound  mind.  It  is  the  opinion  of  the  court  tbat 
the  trial  court  improperly  deducted  this  ballot  from  appellant. 

Virgil  S.  Wolf  voted  for  appellant.  His  vote  was  deducted  by  the  trial 
court  because  it  found  that  be  was  an  illegal  voter.  The  facts  appear  to  be 
tbat  he  was  an  unmarried  man,  and  had  previously  lived  in  Edmonson 
Tsounty  in  the  precinct  in  which  he  voted,  but  bad  sometime  during  that 
year  gone  to  Evansville,  Ind.,  to  work.  He  remained  there  a  few  months* 
returned  to  Edmonson  county,  and  was  living  there  when  this  election  oo- 
tmrred.  The  voter  testified  tbat  when  he  left  Kentucky  he  left  with  the  In- 
tention of  returning;  that  he  then  claimed,  and  has  always  since  claimed, 
Edmonson  county  as  his  home,  and  tbat  while  In  Indiana  he  did  not  vote 
there,  and  did  not  claim  bis  residence  there;  that  his  absence  was  but  tem- 
porary. His  brother  testified  that  the  voter  had  previously  made  bis  home 
with  him,  and  had  returned  to  his  place,  and  was  making  his  home  there 
before  and  at  the  time  of  the  election,  and  tbat  before  he  left  for  Indiana  be 
-expressed  an  intention  to  retain  his  residence  in  Edmonson  county.  Section 
1478  of  Kentucky  Statutes,  regulates  this  question  of  residence.  The  first 
subsection  is:  "That  shall  be  deemed  his  (the  voter's)  residence  where  bis 
habitation  is,  and  to  which  when  absent  be  has  the  intention  of  returning, 
fie  shall  not  lose  bifi  residence  by  absence  for  temporary  purposes  merely." 

The  court  is  of  the  opinion  that  this  witness  was  a  legal  voter  at  this  pre- 
"cinot. 

Stanley  S.  Mlnton  is  shown  to  have  voted  for  appellant.  Previous  to  the 
election  he  had  removed  to  Indiana  with  his  family;  expressed  his  intention 
to  remain  there  permanently.  Afterwards  he  evidently  changed  his  inten- 
tion and  returned  to  Edmonson  county,  but  within  a  year  before  the  elec- 
tion. His  vote  was  deducted  from  that  given  to  appellant,  and  we  think 
rightfully. 

James  Cook  and  Andrew  W.  Skaggs  voted  evidently  for  appellant.  Sbeir 
votes  were  deducted  upon  the  theory  tbat  they  were  minors  at  the  time  of 
the  election.  The  only  evidence  before  the  court  tbat  they  were  minors  was 
the  testimony  of  the  county  court  clerk  that  a  school  census  on  file  in  bis 
ofiSoe  showed  that  each  of  these  voters  were  born  within  twenty-one  yeare 
before  the  date  of  the  election.  The  court  is  of  the  opinion  that  this  school 
tsensns  is  not  evidence  of  the  date  of  the  birth  of  these  people  for  any  other 
purpose  than  school  purposes.  Who  gave  it  to  the  school  assessor  or  trustee, 
>and  who  reported  it,  was  not  shown,  nor  indeed  was  the  report  or  the  oensua 
Itself  offered  in  evidence.  It  was  merely  the  clerk's  statement  of  what  be 
bad  found  the  state  of  the  record  to  disclose.  The  court  is  of  opinion  tbat 
these  two  votes  were  improperly  rejected. 

Maroellus  Bailey  is  shown  to  have  voted  for  appellee.  Within  sixty  daya 
before  the  election  he  removed  from  the  preoinot.in  which  he  bad  been  living 
tor  some  months  into  another  precinct  in  which  he  bad  not  lived,  and  voted 
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in  the  latter  preclnot.  He  is  the  only  witness  on  t-e  subject.  He  testlfiesL 
that  he  did  not  moTe  until  the  ISth  day  of  Septt'^ber,  1901  (the  election 
oocorred  on  the  6tb  of  November);  that  on  the  12th  of  September  he  sold  his 
property  and  removed  his  home.  This  vote  was  not  excluded  from  appellee,^ 
but  should  have  been. 

Rofus  Tarter  is  shown  to  have  voted  for  appellee,  and  the  court  deducted 
the  vote  upon  the  ground  that  be  was  au  illegal  voter.  No  complaint  is 
made  that  this  action  was  not  prot>er.  The  record  is  pretty  clear  that  he 
was  an  illegal  voter.  The  facts  in  the  case  of  this  voter  are  substantially 
the  same  as  Stanley  S.  Minton's,  above  discussed. 

There  was  one  ballot  rejected  that  had  been  marked  thus :  The  cross  mark 
was  made  with  a  peucil  within  the  circle  under  the  device  under  which  ap- 
pellant was  a  candidate,  then  cross  marks  were  made  with  the  stencil  In  the 
squares  after  several  of  the  candidates,  but  none  after  the  name  of  any  can->~ 
didate  for  county  attorney  on  the  opposite  ticket.    This  court  has  held  in 
the  cases  of  Houston  v.  Steel,  98  Ky.,  696.  and  Graham  v.  Graham,  24  Ky. 
Law  Kep.,  648,  that  a  mark  with  a  pencil  at  the  point  where  the  stentil- 
should  have  been  made  is  equivalent  to  a  mark  with  the  stencil.    It  would, 
therefore,  appear  that  this  mark  was  sufficient  In  law  to  have  voted  the  bal-< 
lot  for  all    of  the  candidates,  including  county  attorney  under  the  ticket 
under  the  emblem  of  which  the  pencil  mark  was  made,  except  as  to  those- 
candidates  where  the  stencil  mark  had  been  made  opposite  the  names  of  the 
candidates  of  the  other  ticket.     One  ballot  was  counted  for  appellee  which 
had  been  marked  undez  both  of  the  party  devices  or  emblems,  and  also  op- 
posite the  name  of  appellee.    By  marking;  his  ballot  so  indicated  an  inten^ 
tion,  as  shown,  in  our  opinion,  to  not  vote  either  party  ticket,  but  to  vote 
for  the  person  alone  opposite  whose  name  he  had  marked.    The  ballot  waa 
properly  counted. 

There  are  other  questions  presented  in  the  record,  but  which  do  not  appear 
to  affect  the  result,  and  which  are  not  argued  in  briefs.  We  refrain,  there- 
fore, from  discussing  them.  The  result  is  that  appellant  received  a  majority 
of  the  legal  votes  cast  fox  the  office  of  county  attorney,  and  the  judgment, 
should  be  rendered  accordingly. 

The  judgment  is  reversed  and  the  cause  remanded  for  proceedings  oon-- 
flistent  herewith. 

The  whole  court  sitting. 


TICHENOR  V.  WOOD,  &c. 
(Filed  December  9,  190S'-Not  to  be  reported. ) 

1.  Decedents'  estates— Judicial  sales— An  action  was  brought  to  enforce  a 
purchase-money  lien  on  land  sold  in  1878.    The  vendee  having  died  the  suit, 
was  brought  against  his  widow  and  heirs  and   a   decree  rendered  and   sala 
made.    A  child,  who  was  an  infant,  seeks  to  set  aside  the  decree  and  sale, 
for  various  errors. 

2,  Affidavit  purging  claim— It  is  urged  that  the  affidavit  filed  with  the  pe- 
tition purging  the  claim  was  defective.  Held— That  the  failure  of  the  per-^ 
sonal  representative  to  raise  this  objection  was  a  waiver  of  it. 

8.  DesoriptioD  of  land— Description  of  the  land  in  the  petition,  and  tha 
judgment  which  follows  the  description  in  the  deed  to  the  grantee,  is  suffio. 
«leiit. 
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4.  Appraisement— Failure  to  appraise  the  land  before  sale  did  Dot  aTold 
the  sale  for  the  debt  oreated  in  1873.  The  act  of  1878  requiring  appraisement 
of  real  property  before  making  a  judloial  sale  for  debt  do 38  not  apply  to  a 
debt  created  in  1878. 

H.  P.  Taylor  for  appellant. 

M.  L.  Ward  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  suit  was  brought  to  enforne  a  purchase-money  note,  a 'lien  to  secure 
which  was  retained  on  land    sold  In  1873.    The  vendee  having  died  befor 
salt,    his  administrator,  widow  and   heirs  at  law  were  made  defendants. 
This  appeal  is  by  one  of  the  heirs,  who  was  an  Infant  at  the  time  of  the  pro- 
t;eedingp.    The  following  questions  are  presented  : 

1st.  the  affidavit  of  the  plaintiff  (creditor)  filed  with  the  petition,  purging 
the  demand  sued  on,  did  not  say,  in  the  words  of  the  statute,  that  there  wa 
no  set-off  to  the  demand. 

The  proper  practice  is  for  the  personal  representative  to  file  an  adffiavlt 
showing  that  no  demand  has  been  made  of  him  before  suit  brought,  accom- 
panied by  the  affidavit  required  by  the  statute,  and  thereupon  a  rule  would 
have  been  awarded  against  the  plaintiff  to  show  cauKO  why  his  petition 
should  not  be  dismissed.  (Thomas  v.  Thomas.  16  Ben  Mon.,  178;  Nutall  v. 
Brannin,  5  Bush,  11;  Rogers  v.  Mitchell,  1  Met.,  22.)  By  not  making  that 
<)uestion  before  submission  the  defendants  waive  the  omission  to  make  de- 
mand.   (Usher  v.  Flood,  12  Ky.  Law  Rep.,  7^1.) 

2d.  It  is  argued  that  the  description  of  the  premises  in  the  petition  and 
udgment  are  insufficient.  The  language  in  which  the  land  is  described  in 
the  petition  and  judgment  seems  to  have  been  adopted  from  the  deed  con- 
veying this  land  to  appellant's  ancestor.  It  is  as  follows:  "Two  undivided 
two-eighths  two  tracts  or  parcels  of  land  lying  and  being  In  Ohio  county, 
Kentucky,  on  Green  river,  just  below  Hogs  Falls,  and  known  as  the  Daniel 
Tichenor  land,  on  which  he  died.  The  land  is  supposed  to  contain  160  acres. " 
We  are  of  opinion  that  the  description  is  sufficiently  definite.  "That  is 
certain  which  may  be  made  certain." 

8d.  The  commissioner  executing  the  judgment  of  sale  did  not  have  the 
land  appraised  as  required  by  the  statute  of  1878.  (General  Statutes,  886, 
edition  1887.) 

The  debt  for  which  this  land  was  sold  was  oreated  In  1878,  at  which  time 
no  appraisement  was  provided  for  In  such  sales.  It  has  been  held  by  this 
court  that  the  act  of  1878  did  not  apply  to  debts  created  before  the  act  took 
effect;  that  as  to  such  debts  the  act  was  unconstitutional.  (Sullivan  v. 
Berry,  88  Ky..  198;  Collins  v.  Collins.  79  Ky.,  88.) 

These  being  the  only  objections  urged  against  the  judgment,  we  are  o 
opinion  that  it  should  be  affirmed. 


DEPPEN,  &c.  v.  GERMAN-AMERICAN  TITLE  CO.,  &o. 

(Filed  December  9,  1902—Not  to  be  reported.) 

Fraud— Mortgages— Estoppel— In  1895  appellant  subscribed  for  400  shares 
In  appellee  company  of  the  par  value  of  |86  per  share,  agreeing  to  pay  there- 
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for  $10,000;  but  It  was  known  and  understood  at  the  time  that  appellant  did 
not  have  tbo  money  to  pay  for  the  stock,  and  it  was  agreed  that  he  should 
execute  his  twenty  promissory  notes  for  1500  each,  payable  five  years  after 
date  to  appellee  company,  secured  by  mortf^age  on  real  estate.  The  notes 
and  mortfltages  were  thus  executed.  As  a  further  part  of  this  agreement 
and  stock  subscription  it  was  agreed  that  appellant  was  to  be  employed  in 
some  capacity  at  a  salary  of  1160  per  month.  He  continued  in  this  employ- 
ment for  about  a  year,  until  appellee  company  made  a  deed  of  assignment 
for  the  benefit  of  its  creditnis.  After  the  asfiignment  appellant  D.  Instituted 
this  action,  seeking  a  rescission  of  his  contract  of  stock  subscription  and  a 
cancellation  .of  his  notes  and  mortgage  on  the  ground  that  they  were  ob. 
tained  by  fraud,  covin  and  deceit  practiced  upon  him  by  the  president  of  the 
company.  Appellees,  in  defense,  pleaded  that  they  were  innocent  purchasers 
of  the  notes  without  notice  of  any  infirmities  in  Fame,  and  sought  to  collect 
the  notes  by  an  enforcement  of  the  mortgage  lien  and  pUad  nn  estoppel 
hy  appellant  by  his  knowledge  and  acts  from  securing  a  cancellation  of  his 
stock  subscription  and  notes  and  morrgage.  Held— That  the  notes  were  not 
placed  on  the  footing  of  forei$?n  bills  of  exchange,  and  defenses  may  be  set 
up  against  same.  Appellant  is  entitled  to  a  cancellation  of  his  stock  sub- 
scription, notes  and  mortgage  on  account  of  the  fraud  practiced  upon  him. 
The  scheme  to  employ  appellant  at  $150  per  month  to  render  £ervices  worth 
SoO  per  month  was  a  pare  of  the  fraud  practiced.  Appellant  was  not  es- 
topped by  his  acts  from  seeking  a  rescission  of  his  contracts,  as  he  knew 
nothing  of  the  condition  of  the  appellee  company  or  the  value  of  the  stock, 
but  he  should  be  required  to  pay  $1,000,  the  excess  for  value  of  his  services; 
also  the  amount  of  a  loan  made  to  him,  but  he  should  not  be  charged  with 
#800  premiums  credited  to  him  as  interest. 

S.  J.    Boldrick  and  J.  W.  S.  Clements  for  appellants. 

« 

H.  M.  Lane  for  appellee  Hess. 

Barnett  &  Barnett  for  appellee  Louisville  Banking  Co. 

Ernest  Macpherson,  Arthur  Peter  and  Geo.  A.  Brent  for  appellee  In. 

D.  I.  Heyman  for  appellee  Western  Bank. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  White. 

In  May.  1895,  appellant,  R.  O.  Deppen,  subscribed  for  ^00  shares  of  stock  in 
the  German-American  Title  Co.,  of  the  par  value  of  $26  per  share,  agreeing 
to  pay  therefor' $10,000.  But  it  was  known  and  understood  at  the  time  of 
this  subscription  that  Deppen  did  not  have  the  money  to  pay  for  the  stock, 
and  so  it  was  agreed  that  he  should  execute  his  twenty  promissory  notes  of 
$500  each,  payable  five  years  after  date  to  the  German -American  Title  Co., 
or  bearer,  in  paymenri  of  said  stock  subscription.  These  twenty  notes  were 
to  be  secured  by  a  mortgage  on  real  estate  executed  to  the  German -American 
Title  Co.,  as  trustee  for  the  holder  of  these  notes.  As  a  further  part  of  this 
agreement  and  stock  subscription  it  was  agreed  that  Deppen  was  to  be  em- 
ployed In  some  capacity  by  the  title  company. 

This  agreement  was  finally  closed,  the  notes  and  mortgage  executed  June 
15,  1895,  and  Deppen  began  to  work  for  the  title  company  on  that  date  as 
clerk  in  the  office,  his  salary  being  $150  per  month.  Deppen  continued  to 
work  for  the  title  company  until  it  made  an  assignment  in  May,  1896,  and 
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for  some  time  before  the  asslgnmeot  he  waa  a  dlreotor.  He  was  elected  ft 
director  probably  in  January,  1896,  tbe  exact  date  not  appearing.  The  em- 
ployment of  Deppen  required  that  be  should  keep  a  book  showing  the  loca- 
tion of  bonds,  notes  and  mortgages  executed  to  the  title  company.  HoweTer» 
it  appears  that  tbe  notes  executed  by  himself  were  never  put  on  his  book.. 
While  Deppen  was  employed  in  the  oflSoe  of  the  title  company  some  of  the 
notes  were  sold  to  purchasers  and  the  remainder  were  pledged  to  banks  to 
secure  loans  thereon.  A  part  of  Deppen 's  business  was  to  assist  in  makincr 
sales  of  notes  and  mortgages  executed  to  the  title  company  and  payable  to  it 
or  bearer,  similar  to  h4s  own  notes.  It  appears  from  the  proof  that  ha- 
oSered  to  sell  his  own  notes  to  persons,  who  did  not  purchase. 

After  tbe  assignment  in  May,  1890,  appellant  Deppen  instituted  this  actioz^ 
in  equity  against  all  parties  in  interest,  seeking  a  rescission  of  his  contract 
of  stock  subscription  and  a  cancellation  of  his  notes  and  the  mortgage,  ,od 
the  ground  that  they  were  obtained  by  fraud,  covin  and  deceit  practiced 
upon  him  by  the  president  of  the  German-American  Title  Co.,  by  falsely  and 
fraudulently  representing  to  appellant  that  the  stock  of  the  German- Amer- 
ican Title  Go.  was  worth  par  (the  price  agreed  to  be  paid),  when  in  fact  and 
truth  the  stock  was  not  worth  anything. 

Appellees,  by  answer,  pleaded  that  they  were  purchasers  for  value  before 
maturity  of  these  notes,  and  that  they  had  no  notice  of  any  infirmity  in  the 
notes  or  of  any  defense  appellant  had  thereto,  and,  therefore,  contended  that 
there  could  be  no  defense  presented  to  them.  Appellees  also  denied  the  alle- 
gations of  fraud  and  deceit  that  induced  appellant  to  execute  tbe  notes,  and 
pleaded  that  appellant  by  bis  conduct  in  executing  the  notes  and  mortgage, 
knowing  they  were  to  be  negotiated,  and  his  subsequent  conduct  in  remain- 
ing silent  for  nearly  eleven  months  after  their  execution  and  delivery  to  the 
title  company,  with  full  opportunity  to  learn  the  true  condition  of  the  aflaira 
of  the  title  company  and  the  value  of  his  400  shares  of  stock  therein,  and 
from  the  further  fact  of  his  proposing  to  sell  these  notes  for  tbe  title  com- 
pany, and  of  having  been  credited  with  dividends  of  8  per  cent,  semi-an- 
nually in  January,  1896,  was  estopped  from  a  cancellation  of  the  notes  and. 
mortgage  as  to  them,  and  pleaded  further  that,  having  delayed  filing  his 
action  for  rescission  until  after  the  known  insolvency  and  assignment  of  the 
corporation,  and  even  after  an  action  to  settle  the  affairs  of  the  corporation 
had  been  brought  by  the  assignee,  he  was  not  entitled  to  a  rescission. 

Appellees  then  sought  by  cross  petition  to  obtain  judgment  and  decree  of 
foreclosure  of  tbe  mortgage.  Appellant  denied  the  plea  of  estoppel.  Upon. 
these  issues  the  proof  was  taken  and  upon  trial  tbe  court  dismissed  appel- 
lant's petition,  and  rendered  judgment  on  tbe  cross  petitions,  decreeing  fore- 
closure of  the  mortgage.    To  reverse  thalt  judgment  this  appeal  is  protecated. 

The  duties  of  the  appellant  when  employed  by  the  title  company  weie  not- 
such  as  would  give  him  information  of  the  general  affairs  of  that  company, 
of  its  condition  financially,  nor  of  the  actual  value  of  the  shares  of  stock. 
It  is  not  pretended  that  he  had  actual  knowledge  of  the  affairs  of  the  com* 
pany,  nor  of  the  value  of  tbe  stock  he  purchased  until  the  day  the  deed  of 
assignment  was  executed.  In  fact  appellant  testifies  without  oontradiotlon. 
that  he  had  no  idea  that  the  stock  was  worth  less  than  par  at  any  time  up 
till  the  deed  of  assignment  was  made.    It  is  insisted  that  as  to  appellejs^ 
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pnrohaseriB  for  value,  appellant  xnuBt  have  exercised  dlligenoe  to  asoertain 
the  ooodltloD  of  the  oorporation,  and  to  have  demanded  a  rescission  or  gave 
notice  of  hi^  defense  to  the  notes  as  soon  as  he  learned  he  had  been  de- 
frauded; that  for  his  negligent  failure  so  to  do  he  is  estopped  to  plead  the 
fraud  practiced  on  him,  as  be  was  silent  when  he  should  have  spoken. 

In  answer  to  that  it  is  urged  that  it  is  shown  that  it  was  difficult  to  learn 
sifter  an  examination  of  the  books  of  the  corporation  its  exact  financial  con- 
dition. We  have  examined  all  these  questions  presented  with  much  care,  and. 
after  much  difficulty  and  with  some  hesitancy  we  have  concluded  that  the 
question  of  resuission  is  immaterial,  as  the  same  relief  can  be  granted  to  ap- 
pellant as  a  defense  to  the  cross  actions  seeking  to  foreclose  the  mortgage* 
liens,  if  appellant  be  entitled  to  relief  at  all.  We  are  also  of  opinion  that 
these  notes  never  became  bills  of  exchange,  and  that,  therefore,  appellant 
may  presen^such  defenses  thereto  as  he  could  were  they  owned  and  held  by 
the  German- Amei lean  Title  Co.,  unless  by  some  act  he  has  estopped  himself 
to  make  such  defense  subsequent  to  the  original  execution  and  delivery 
thereof  to  the  title  company.  (Louisville  Ins.  Go.  v.  Hoffman.  20  Ky.  Law 
Rep..  2016;  Schnable  v.  German-American  Title  Co.,  21  Ky.  Law  Rep.^ 
1068;  Ritchie  V.  Gralle,  28  Ky.  Law  Rep.,  160;  Waggoner  v.  German-Amer- 
ican Title  Co..  22  Ky.  Law  Rep.,  215;  Levy  v.  Rudolph,  S2  Ky.  Law  Hep.,. 
258.  In  these  oases  bonds  and  notes  like  these  in  controversy  were  held  not 
to  be  placed  on  the  footing  of  bills  of  exchange. ) 

Although  the  action  is  begun  by  appellant  Deppen  seeking  a  riscission  of 
the  stock  subscription  and  a  cancellation  of  his  notes  and  the  mortgage,, 
effeot  of  that  action  is  to  force  appellants  to  seek  collection  of  the  notes. 
The  stock  subsoriptlon  can  not  be  rescinded,  the  corporation  is  defunct^ 
passed  into  Insolvency  before  appellant  sought  relief,  and  he  can  not  now  b» 
restored  to  bis  petition.  (Olsen  v.  Bank,  67  Minn.,  267;  Turner  v.  Ins.  Go.,. 
66  Ga.,  649;  Howard  v.  Turner,  155Pa.,  858;  Bissellv.  Heath,  08  Mich.,  472; 
Chnff  V.  Upton,  91  U.  S.,  665.) 

The  action  is  then  to  be  treated  as  one  to  enforce  the  mortgage  lien,  with 
appellant  presenting  his  plea  of  fraud  and  failure  of  consideration  as  a  de- 
fense, with  appellees  pleading  estoppel.  We  are  of  opinion  clearly  that  ap- 
pellant was  defrauded  when  he  purchased  the  stock.  The  shares  were  repre- 
sented to  him  as  being  really  worth  above  par,  when  in  truth  the  corporation 
was  then  insolvent,  and  the  stock  worth  nothing.  It  was  pledging  the  notea 
received  for  stock  to  make  good  its  overdrafts.  It  never  had  the  stock  that  it 
was  represented  to  have,  and  some  stock  that  had  been  issued  were  given. 
away,  and  of  the  true  condition  appellant  knew  absolutely  nothing,  and 
fzom  an  examination  of  the  books  of  the  company,  if  he  had  made  such,  be 
would  have  been  unable  to  learn  the  true  condition.  The  chief  bookkeeper^ 
and  also  the  assignee,  testified  in  this  case,  and  neither  could  give  the  real 
ooDdition  of  the  company  at  any  date.  As  an  inducement  to  him  to  take 
this  amount  of  stock  and  to  lend  dolor  to  the  representations  of  the  businesa 
and  condition  of  the  company,  appellant  was  offered  and  given  a  position  in 
the  office  at  a  salary  of  1150  per  month,  for  services  shown  to  have  been 
worth  not  exceeding,  at  a  liberal  estimate,  $60  per  month. 

This  was  a  part  of  the  scheme.  So  then,  from  the  plain,  undisputed  facta 
flbowD  herein,  we  conclude  that  the  notes  and  mortgage  were  obtained  by 
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fraud  and  deceit,  and  If  tbey  were  owned  bjr  the  title  company  and  flult  was 
Instltated  by  that  company  this  plea  would  be  a  defense  to  their  collection. 

We  conclude  also  that  appellant  is  not  estopped  for  pleading  this  fraud  at 
a  defense  to  the  notes,  from  the  mere  fact  that  he  was  an  employe  In  the 
ofiSce  of  the  title  company,  and  was  for  a  time  director  therein,  nor  from 
the  fact  that  he  may  have  at  some  time  offered  these  notes  for  sale  to  per- 
sons, others  than  these  appellees,  and  who  did  not  purchase  soch  notes. 
There  is  no  proof  that  appellant  sold  or  recommended  any  of  these  notes  to 
any  of  the  holders  thereof.  However,  appellant  in  presenting  his  defense 
seeks  equity,  and  to  obtain  It  must  do  equity. 

As  a  part  of  the  fraudulent  transaction  by  which  the  notes  and  mortgage 
were  obtained  appellant  was  to  be,  and  was,  paid  a  salary  in  excess  of  the 
real  value  of  his  services,  and  was  also  to  receive,  and  did  obtain,  a  loan  from 
the  company  with  his  stock  deposited  as  collateral,  and  was  afterwards  cred- 
ited with  dividends  of  1800  as  payment  of  interest,  we  are  of  opinion  that 
appellant  should  be  re:iuired  to  pay  the  salary  received  in  excess  of  the  value 
of  his  services,  which  excess  we  find  to  be  |1,000;  and  also  to  pay  the  amount 
due  on  his  loan  of  1600,  which  was  nominally  secured  by  pledge  of  shares  of 
stock,  but  really  secured  by  the  notes  and  raortffage  here  in  controversy.  To 
this  extent  we  are  of  opinion  appellant  has  received  consideration  and  benefit 
for  the  notes  and  mortgage.  These  sums  should  be  adjudged  to  be  due  appel- 
lees pro  rata  on  the  amount  of  notes  held  by  each,  and  to  secure  payment 
judgment  of  foreclosure  may  be  had.  The  |*S0O  credit  as  interest  paid  by 
dividend  should  be  eliminated  from  the  calculation  as  nothing  was  in  fact 
paid. 

For  the  reasons  given  the  judgment  appealed  from  is  reversed  and  oanse 
remanded  for  judgment  consistent  herewith. 

Whole  court  sitting. 

Judges  Burnam  and  O'Bear  dissenting. 


BAILEY  V.  COMMONWEALTH. 
(Filed  December  9,  1902— Not  to  be  reported.) 

1.  Criminal  law— MaliAous  cutting  and  wounding— Instructions— Appel- 
lant escaped  from  the  Danville  workhouse,  where  he  bad  been  confined  for 
some  time  for  some  misdemeanor.  C,  who  was  deputy  keeper  of  the  work- 
house, found  him  in  Lexington,  and  attempted  to  airest  him  without  a 
warrant.  Appellant  drew  a  knife  and  attempted  to  out  C,  but  C.  seized 
the  hand  in  which  appellant  had  the  knifn,  and  in  this  way  his  little  finger 
was  cut.  At  the  same  time  appellant  seized  the  hand  in  which  C.  had  a 
pistol.  Appellant  was  indicted,  tried  and  convicted  of  the  offense  of  ma- 
Hoious  cutting  and  wounding  (but  from  which  cutting  and  woundloK  C. 
did  not  die)  under  section  1166,  Kentucky  Statutes.  The  jury  fixed  his 
punishment  at  two  years'  confinement  in  the  penitentiary,  from  which  this 
appeal  is  prosecuted.  Errors  in  instructions  are  relied  on  for  a  reveiaal. 
Held— That  the  court  erred  in  giving  the  fifth  instruction,  by  not  requiring 
the  jury  to  believe  the  cutting  and  wounding  was  done  with  intent  to  kill 
before  they  could  convict. 

9.  Arresting  without  warrant— Self-defense— The  instruction  on  self- 
defense  should  have  been  amended  by  adding  to  it  the  statement  that  O.. 
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^bo  was  a  peace  officer  of  Boyle  county,  was  not  autborlzed  to  arrast  appel- 
lant in  Fayette  ooanty,  who  bad  oommitted  only  a  misdemeanor,  and  tbat 
If  be  attempted  to  do  so  it  was  tbe  privilege  of  appellant  to  resist  suob  at- 
tempted arrest  by  tbe  nse  of  such  force  as  was  necessary,  or  reasonably  ap- 
peared to  appellant  to  be  necessary,  to  preserve  bis  liberty  and  no  more,  and 
to  tbat  end  bad  tbe  riftbt  to  use  force  to  repel  force  so  far  as  same  was  nec- 
essary, or  to  tbe  appellant  in  tbe  exercise  of  a  reasonable  discretion  appeared 
to  be  necessary,  for  bis  protection. 

George  Denny  for  appellant. 

C.  J.  Pratt  and  H.  R.  Todd  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  0*Bear. 

Appellant  was  tried  and  convicted  under  tbe  cbarge  of  cutting  and  wound- 
ing Tboioas  Connelly  witb  a  knife  witb  intent  to  kill  blm,  and  from  wbiob 
cutting  be  did  not  die.  Tbe  jury  fixed  bis  punisbment  at  two  years'  con- 
Unement  in  tbe  penitentiary.  In  view  of  tbe  conclusions  at  wbiob  we  bave 
•arrived  we  will  set  fortb  all  tbe  evidence  in  tbe  case,  it  being  tbe  testimony 
•of  tbree  witnesses  introduced  by  tbe  Commonwealtb,  as  follows :  **Tbomas 
'Connelly :  I  live  at  Danville,  Boyle  county,  and  I  am   deputy  workbousa 

keeper  of  Danville,  Ey.    On  tbe day  of  June  I  was  in  Lexington,  Ky., 

•and  was  looking  for  tbe  defendant,  Robert  Bailey,  wbo  bad  escaped  from 
tbe  workbouse,  in  wbiob  be  was  confined,  some  montbs  before.    As  I  was 
«olng  to  tbe  depot,  at  a  groaery  store,  and  wben  I  looked  at  bim  and  recog- 
nised bim,   be  started  away,  and  I  followed  bim,  and  be  went  bebind  a 
meat  block  in  the  store  and  picked  up  a  knife  from*  tbe  meat  block,  and  tried 
te  cut  me,  cutting  a  slit  in  my  coat  on  tbe  side;   be  then  drew  tbe  knife 
baok  to  cut  me  again,  when  I  seized  bis  band  with  my  left  band,  and  my 
little  finger  was  cut  by  tbe  knife,  and  at  tbe  same  time,  I  bad  a  pistol  in  my 
right  hand  and  the  defendant  caught  my  right  hand  and  was  holding  that; 
he  tried  to  get  his  band  in  which  he  had  tbe  knife  loose  from  me,  and  I  waa 
trying  to  get  my  right  band  in  which  I  bad  my  pistol  loose  from  him,  and 
tbat  bis  left  little  finger  was  stiff  from  tbe  cut  and  be  exhibited  tbe  finger  to 
tbe  jury^  tbat  he  bad  no  warrant  for  defendant's  ^arrest,  and  tbat  bis  band 
was  not  out  until  be  caught  the  hand  of  the  defendant  which  held  tbe  knife.'* 
**George  St.  Clair :  He  was  present  when  the  man,  whose  name  was  said  to 
be  Connelly,  came,  and  when  Connelly  came  in  the  defendant  went  rapidly 
to  tbat  part  of  tbe  grocery  where  tbe  meat  was  cut,  and  Connelly  followed, 
aDd  tbe  defendant  picked  up  the  knife  and  Connelly  seised  the  band  which 
beld  the  knife,  and  it  seemed  to  me  tbat  was  how  bis  hand  was  cut;  tbat  in 
^Mituhing  the  band  witb  the  knife  in  it  Connelly's  hand  was  cut  by  bis  hand 
coming  against  tbe  blade  of  tbe  knife.    Connelly -bad  a  pistol  in  his  right 
band,  and  the  defendant  was  holding  Connelly's  right  band  in  which  be 
beld  the  pistol,  and  Connelly  was  holding  defendant's  right  band  in  which 
be  held  the  knife;  that  it  looked  to  him  that  Connelly's  hand  was  cut  by  bit 
band  going  against  the  knife  blade  when  he  caught  the  defendant's  hand.** 
*'Cbas.  Iieacb>:  WeQi»  to  Connelly  when  be  was  holding  tbe  defendant  by  the 
band  wbiob  held  the  knife  and  tbat  part  of  Connelly's  band  was  against  the 
blade  of  t^  knife;  «nd  tbat  be  took  bold  of  the  defendant,  and  that  ha  tried 
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to  out  him  (the  tvitnefls),  and  that  he  and  GoDoelly  held  the  defendant  nntlF 
a  polioeman  oame  and  arrested  him;  that  the  defendant  kept  moving  hi» 
hand  in  whioh  he  held  the  knife,  as  if  he  was  trying  to  get  it  loose ;  that 
Connelly  had  a  pistol  in  his  right  hand  which  the  defendant  was  holding/* 

Upon  this  evidence  the  court  instructed  the  Jury  first  as  to  the  felonious- 
cutting,  and  then  as  to  the. cutting  in  sudden  affray.    The  court  gave  to  the 
jury  the  following  instruction  as  to  self-defense:  *'If  the  defendant  did  cut^ 
and  wound  Thomas  Connelly  with  a   knife,  but  at  .the  time  he  did  so  th» 
defendant  believed,  and  had  reasonable  grounds  to  believe,  that  he  was  then 
and  there  in  danger  of  death  or  of  suffering  some  serious  bodily  barm  at  the- 
hands  of  said  Connelly,  and  it  was  necessary^  or  to  the  defendant  reasonably 
appeared  to  be  necessary,  to  opt  said  Connelly  to  avert  the  danger,  or  what- 
reasonably  appeared  to  the  defendant  to  be  such  danger,  this  was  a  cutting 
and  wounding  in  self-defense.    And  if  the  defendant  did  cut  and  wound 
Thomas  Connelly,  yet  the  jury  should  find  him  not  guilty  unless  they  belfeve- 
from  the  evidence,  beyond  a  reasonable  doubt,  that  said  cutting  and  wound- 
ing was  not  done  in  self  defense.*' 

The  fifth  instruction  given  to  the  jury  is  as  follows:  *' By  cutting  and 
wounding  with  a  knife  is  meant  the  intentional  infliction  of  a  wound  by 
one  person  upon  another  by  cutting  the  person  of  such  other  with  a  knife. 
The  defendant  has  not  been  proved  guilty,  even  if  a  wound  was  inflicted- 
upon  the  person  of  Thomas  Connelly  by  defendant  with  a  knife,  unless  such 
wound  was  so  inflicted  in  the  execution  of  a  purpose  on  the  part  of  the  de- 
fendant to  wound  said  Connelly  by  cutting  his  person  with  a  knife." 

We  are  of  opinion  that  the  fifth  instruction  should  have  followed  the  lan- 
guage of  the  statute,  section  1166,  Kentucky  Statutes,  In  which  it  is  pro* 
vided:  *'If  any  person  shall  willfully  and  maliciously  cut,  strike  or  stab 
another  with  a  knife,  *  *  *  with  intention  to  kill,  if  the  person  so  cut, 
stabbed  or  bruised  die  not  thereby,*'  etc. 

The  words  "with  intention  to  kill*'  are  omitted  from  the  instruction  In 
this  case,  although  that  Idea  is  contained  In  the  first  instruction  given. 
But  the  court,  in  this  instruction,  is  defining  to  the  jury  what  constitutes 
the  technical  offense  of  cutting  and  wounding  with  a  knife  as  covered  by 
the  law  of  this  case,  and  tjie  jury  might  have  inferred,  and  doubtless  did,, 
that  the  intentional  infliction  of  a  wound  by  one  person  upon  another,  by 
cutting  the  person  of  such  other  with  a  knife,  is  all  that  was  required  to- 
justify  a  conviction  in  this  caso. 

In  Head  v.  Commonwealth,  4  Ky.  Law  Bep.,  824,  It  was  held  that  it  waa- 
not  a  felony  to  willfully  and  maliciously  out  and  wound  another  unless  with 
intent  to  kill,  and  that  omitting  the  words  *'with  intent  to  kill*'  was  re- 
versible error. 

The  instructions  of  the  court  in  all  other  respects  are  a  clear  and  accurate 
exposition  of  the  law,  but  we  think  the  court  should  have  added  to  the  self- 
defense  Instruction  given,  under  the  circumstances  of  this  case,  the  state- 
ment that  Connelly  was  not  authorized  to  arrest  appellant,  a  mere  misde- 
meanant, in  Fayette  county,  Connelly  being  a  peace  oflScer  of  Boyle  county 
only,  and  that  if  he  attempted  to  do  so,  it  was  the  privilege  of  appellant  to 
resist  such  attempted  arrest  by  the  use  of  such  force  as  was  necessary,  or 
reasonably  appeared  to' appellant  to  be  neoesiary,  to  preserve  his  liberty.  an<l 
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^o  more,  aDd  to  that  end  bad  the  right  to  use  force  to  repel  force  so  far  ai 
same  waa  necessary,  or  to  the  appellant  in  the  exercise  of  reasonable  dlfl« 
oretion  appeared  to  be  neoesAary,  for  bis  protection. 

One  making  an  assault  with  a  knife  with  the  intent  to  kill  may  be  guilty 
under  the  statute  in  question  of  cutting  and  wounding  such  person  assaulted 
with  the  intent  to  kill  faini,  if  the  person  so  assaulted  is  wounded  alone  by 
Tgrasping  the  weapon  with  which  he  Is  assaulted,  and  in  attempting  to  defend 
himself  from  the  assault,  but  where  the  one  doing  the  cutting  is  assaulted 
with  a  deadly  weapon  undlsputably,  without  warrant  of  law,  and  there  la 
■no  conflict  in  the  evidence  as  to  the  circumstances  attending  it,  and  in  re- 
pelling such  assault  be  uses  a  knife  or  other  similar  instrument,  and  bis 
•assailant  is  wounded  by  grasping  such  knife,  the  one  doing  the  cutting 
under  such  circumstances  is  not  necessarily,  and  does  not  appear  in  deed 
•and  in  fact  to  be,  guilty  of  this  offense.  It  would  rather  appear,  so  far  as  he 
Is  concerned,  to  be  an  accidental  cutting,  or  at  least  a  justifiable  one. 

Judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  proceed- 
ings not  inoonsistent  herewith. 


SMITH  V.  RICHMOND,  &c. 

(Filed  December  9,  1902.) 

Illegal  contraotB— Conspiracy  to  violate  law— B.,  who  was  operating  a  lot- 
"tery  in  Cincinnati,  O.,  as  agent  of  S.,  came  to  appellant,  who  was  operating 
■another  lottery  in  said  city,  and  represented  to  appellant  that  in  order  to 
obtain  immunity  from  the  laws  of  Ohio  it  would  be  necessary  for  them -to 
"ptkf  a  large  sum  monthly  to  C,  and  that  he  agreed  to  pay  to  B.  for  this  pur- 
'fidae  9160  per  month,  and  under  said  agreement  he  paid  said  monthly  sums, 
-wbloh  amounted  in  the  aggregate  to  116,075,  no  part  of  which  R.  paid  to  C, 
•as  Agreed.  Appellant  instituted  'this,  action  to  recover  said  sum  from  B. 
Tbe  ^ower  court  sustained  a  demurrer  to  the  petition  and  dismissed  the 
petition,  from  which  appellant  prosecutes  this  appeal.  Held— That  the  court 
properly  dismissed  the  petition.  Both  parties  clearly  entered  into  a  con- 
spiracy or  partnership  for  the  purpose  of  enabling  them  to  violate  the  lawa 
of  the  State  of  Ohio,  and  io  corrupt  or  bribe  the  officers  of  the  law.  The 
-transaction  set  up  in  the  petitlo)»mu6t  be  treated  as  the  formation  of  a  part- 
nership for  an  illegal  purpose,  greatly  to  be  condemned  from  any  stand- 
point. A  corruption  of  the  authorities  of  a  great  State  or  city  should  not 
be  tolerated.  The  payment  of  money  to  defeat  the  enforcement  of  the  crim- 
inal laws,  is  one  of  the  most  heinous  of  crimes,  and  no  court  should  afford 
any  relief  to  the  parties  engaged  In  such  a  nefarious  business.  The  opera- 
tion of  lotteries  is,  by  common  consent,  regarded  as  contrary  to  public  policy 
and  highly  immoral,  and  plaintiff  has  added  to  that  unholy  business  a  still 
^i^ater  crime  of  bribing  public  officers,  and  paying  money  to  prevent  the 
-enforcement  of  the  criminal  laws  of  a  sister  State.  Both  parties,  according 
«o  the  petition,  are  guilty  of  a  great  crime,  and  the  courliB  should  not  hear 
4be  complaints  of  either  in  respect  to  the  illegal  business  conducted  by  them. 

H.  P.  Whitaker  and  M.  M.  Durrett  for  appellant. 

Harvey  Myers  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court' by  Chief  Justice  Guffy. 
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This  is  an  appeal  from  a  Jadgment  of  the  Kenton  OlroUlt  Cou^t  >ti  %h^ 
rait  of  the  appellant  against  the  appellees.  The  court  having  auatalned  a 
demnrrer  to  the  petition  as  amended,  and  appellant  falling  to  plead  further^ 
his  aotlon  was  dismissed.  The  sole  question  presented  for  deelsfon  i» 
whether  the  petition,  as  amended,  stated  a  cause  of  action,  or,  in  other- 
words,  whether  upon  appellant's  own  showing  he  was  entitled  to  relief  from 
a  court  of  equity.  So  much  of  the  petition  as  is  material  to  plaintiff's  oanae^ 
of  action  reads  as  follows : 

"8d.  Now  oomes  W.  B.  Smith,  the  plaintiff,  and  for  his  amended  petltloi^ 
herein   states:  That  on  and  before  the  —  day  of  May,  1800,  the  defendant, 
M.  J.  Richmond,  represented  to  this  plaintiff  that  he,  the  said  Richmond, 
was  the  employe  and  agent  of  S.  T.  Dickinson  &  Co..  and  their  associates, 
who  then  were  operating  and  carrying  on  a  lottery  business  in  the  olty  of 
Cincinnati,  O.,  under  the  charters  of  what  were  known  and  designated  a» 
the  Kentucky  State  Lotteries;  that  one  Louis  Davis,  since  deceased,  was  at 
said  time  and  thereafter  operating  and  carrying  on  a  lottery  business  in  said 
city  by  permisbion  of  the  said  S.  T.  Dickinson  &  Co.,  and  their  assooiatee,. 
and  of  this  plaintiff;  that  this  plaintiff  was  at  said  time  and  thereafter  op- 
erating and  carrying  on  a  lottery  business  in  said  city  as  the  sole  owner  of 
the  Colorado  State  Lottery,  for  which  he  had  obtained  a  charter  from   the 
State,  of  Colorado;  that  at  said  time  the  said  defendant,  M.  J.  Richmond, 
approached  this  plaintiff  and  represented  to  him  that  it  would  be  necessary 
for  plaintiff  and  the  said  lottery  companies  represented  by  said  defendant  to 
pay  one  Georg^e  B.  Cos,  a  citizen  and  resident  of  said  city,  certain  sums  of 
nponey  In  order  to  procure  immunity  from  arrest  and  prosecution  by  the- 
State  and  municipal  authorities  of  the  State  of  Ohio  and  said  city,  for  Qjf^ 
erating  and  carrying  on  said  lottery  business  aforesaid;   that  shortly  altar 
said  representations  so  made  as  aforesaid  by  Richmond  to  this  plaintiff i  to 
wit,  on  or  about  the  —  day  of  May,  1890,  a  meeting  was  held  in  the  city  of 
Cincinnati  at  which  plaintiff,  said  Richmond,  acting  in  his  capacity  of  em- 
ploye and  agent  as  aforesaid,  and  Louis  Davis  were  present;   and  it  waa. 
then  and  there  agreed  that  plaintiff  should  pay  |160  per  month,  the  oom- 
panies  represented  by  said  Richmond  should  pay  1160  per  month,  and  sal  A 
Davis  should  pay  ISO  per  month  to  said  Cox  for  the  purpose  aforesaid ;  and 
It  was  further  agreed  by  and  between  the  parties  at  said  meeting  that  tbe- 
several  sums  above  mentioned  should  l>e  delivered  to  said  Richmond,  to  be 
paid  by  him  to  said  Coz  for  the  said  purposes,  and  this  the  said  Richmond 
agreed  to  do.    Plaintiff  further  states  that  pursuant  to  said  agreement  be 
did  deliver  to  said  Richmond  in  each  and  every  month  from  May.  1800.  to- 
April,  1893.  both  inclusive,  the  sum  of  $160,  and  that  pursuant  to  said  agree- 
ment, and  on  the  representation  to  this  pin  in  tiff  by  said  Richmond  that  it. 
was  neces.oary  for  plaintiff  to  pay  to  said  Coz  for  the  purpose  aforesaid   a 
further  sum  of  |76  per  month,  plaintiff  did  deliver  to  said  Richmond  in  eaob 
and  every  month  from  May,  1893,  to  April,  1896,  both  inclusive,  (he  sum  of 
$886;  and  that  pursuant  to  said  agreement  this  plaintiff  did  deliver  to  said 
Richmond  in   each  and  every  month  from  May.  1895,  to  May,  1897,  both  In- 
clusive, the  sum   of  $175,  making  a  total  sum  of  money  so  delivered  to  said 
Richmond  to  be  paid  to  said  Coz  for  the  purpose  aforesaid  of  $16,076.    Plain- 
tiff further  states  that  said  defendant,  M.  J.  Richmond,  failed  to  pay  said. 
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aam  of  money,  or  any  part  thereof,  to  said  Cox,  and  fraud nleDtly  converted 
the  same,  and  all  of  it,  to  his  own  nse,  and  refuses  to  return  said  iponey,  or 
any  part  thereof,  to  this  plaintiff  although  plaintiff  has  demanded  same. 
Plaintiff  reiterates  herein  each  and  every  allegation  of  his  original  and  first 
amended  petition,  and  makes  same  part  hereof." 

We  copy  the  opinion  of  the  court  below  as  one  of  the  means  of  making  a 
clear  statement  of  the  contentions  of  the  parties  hereto:  ''The  cause  is  sub- 
mitted on  demurrer  to  petition  as  amended.  There  are  soioe  depositions 
taken  on  behalf  of  plaintiff  in  the  record,  but  they  are  not  read  or  considered 
on  this  motion.  There  is  no  ascertainment  of  the  facts,  and  the  allegations 
of  the  petition  as  amended  are  taken  as  true  only  for  the  purpose  of  this  de- 
murrer. The  facts  so  taken  as  true  are  as  follows :  On  the  year  1890,  or 
prior  thereto,  the  plaintiff,  Smith,  was  engaged  in  the  business  of  conduct- 
ing a  lottery  in  the  city  of  Cincinnati.  O.  S.  T.  Dickinson  &  Co.  were  at 
the  same  time  engaged  in  the  same  business  in  the  same  city.  M.  J.  Rich- 
mond, defendant  hereto,  was  the  employe  and  agent  of  said  Dickinson  Ss 
Co.  One  Lewis  Davis  was  also  conducting  the  same  business  at  same 
.time  and  place.  The  plaintiff,  Smith,  and  said  Davis  and  said  Richmond 
representing  said  Dickinson  &  Co.,  held  a  meeting,  at  which  it  was 
agreed  that  the  several  parties  engaged  in  said  business  should  each  month 
pay  to  said  Richmond  a  certain  sum  of  money  to  be  applied  by  said  Rich- 
mond in  bribing  and  corrupting  the  authorities  of  the  State  of  Ohio  and  of 
the  city  of  Cincinnati,  to  thereby  procure  immunity  for  those  engaged  in 
said  business.  The  said  Smith,  pursuant  to  said  agreement,  paid  to  said 
Richmond  from  May,  1890,  to  May,  1897,  the  sum  of  |16,076,  but  the  said 
Richmond,  instead  of  using  said  money  in  the  bribery  of  Ohio  officials 
(assuming  for  the  purposes  of  this  demurrer  that  such  a  thing  were  possible), 
retained  the  money  and  converted  it  to  his  own  use. 

"This  action  is  instituted  by  Smith  to  recover  of  Richmond  said  sum  of 
110,076,  and  on  demurrer  to  the  petition  as  amended  the  question  arises  as 
to  whether  the  law  and  the  courts  will  furnish  relief  to  one  occupying  the 
position  held  by  the  plaintiff.  Smith.  This  action  is  in  equity.  It  is  con- 
tended by  the  defendant  on  this  demurrer  that  where  the  consideration  of  a 
ooDtraot  is  an  agreement  to  hinder,  impede  or  defeat  the  administration  of 
the  oriminal  or  penal  laws,  the  contract  is  against  public  policy,  is  void  and 
that  no  party  thereto  can  enforce  it  by  process  of  law. 

"The  plaintiff,  on  this  demurrer,  admits  the  existence  of  this  principle  con- 
tended for  by  defendant,  but  says  it  applies  only  as  between  the  parties  to 
snob  a  contract,  and  does  not  apply  as  between  one  of  the  parties,  and  his 
agent,  or  the  agent  of  all  the  parties,  acting  as  go  between  in  carrying  out 
the  yioious  provisions  of  the  contract.  The  plaintiff  quotes  and  relies  upon 
the  opinion  of  the  Kentucky  Court  of  Appeals  in  case  of  Martin  v.  Rich- 
ardson, 94  Ky.,  183.  MarMn  was  the  agent  of  a  lottery  company.  He 
sold  to  Richardson  some  tickets  in  his  lottery,  one  of  which  drew  a 
prize,  and  while  Richardson  was  ignorant  of  this  fact  Martin  induced 
hina  to  exchange  the  tickets  he  held  for  other  tickets,  and  Martin 
oolleoted  the  prize  from  the  lottery  company.  Richardson  sued  Martin  for 
the  money  and  the  Court  of  Appeals  held  that  he  could  recover;  that  even 
assuming  the  purchase  and  sale  of  the  lottery  tickets  to  have  been  an  illegal 
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traosaotlon,  Riohardson  oould  not  avail  bimself  of  that  fact  as  a  defense.  It 
eeems  to  me  that  It  would  have  been  strange  had  the  Goart  of  Appeals  held 
otherwise.  The  purchase  and  sale  of  the  lottery  tickets  oonstitnted  a  trans- 
action that  was  at  roost  illegal.  The  act  of  Martin  in  proonrinff  an  exchange 
of  the  tickets  was  a  crime.  The  Court  of  Appeals  simply  refused  to  permit 
the  commission  of  an  act,  at  most  illegal,  by  one  'to  be  plead  as  a  defense  to 
the  commission  of  a  crime  by  another.'  It  refused  to  permit  the  commission 
of  a  lesser  wronfi;  by  one  to  be  used  as  a  defense  to  the  commission  of  a 
greater  crime  by  another.  This  opinion  in  that  case  is  not  applicable  to  the 
oase  at  bar. 

''The  plaintiff  quotesand  relies  upon  Wharton  on  Agency,  and  the  opinion 
of  several  Stat-e  courts,  from  which  it  may  be  assumed  to  be  the   rule  that 
an  agent  who  has  in  bis  hands  money  belonging  to  his  principal  on  a  closed 
account  can  not   set  up  as  a  defense  in  an  action  by  the  principal  for  money 
bad  and  received   the  illegality  of  whole  or  a  part  of  the  transaction.    In  all 
the  extracts  from  these  authorities  quoted   in  brief  for  plaintiff  the  word 
^illegal'  is  used  in   speaking  of  the  contract.     Plaintiff's  counsel  has  not 
provided  this  court  with  the  facts  of  any  of  the  cases  he  has  referred   to. 
The  only  reference  made  in  any  of  the  extracts  set  out  in  plaintiff's  brief  ik 
to. 'illegal'  contracts.    It  appears  certain  that  If  Smith  had  furnished  this 
money  to  Richmond  as  his  agent  for  the  purpose  of  conducting  a  lottery, 
and  that  Richmond  retained  and  converted  the  money,  Smith  could  recover 
of  bim»even  in  a  State  where  the  conducting  of  a   lottery  was  unlawful. 
But  in  the  case  at  bar  the  plaintiff   was,  for  seven   years,   continuously  en- 
gaged, not  only  in  conducting  an  unlawful  business,  but  in  attempting,  and 
as  he  believes  successfully  attempting,  to  bribe  and  corrupt  the  authorities 
of  Ohio  and  Cincinnati,  and  to  that  end   he  delivered  to  Richmond   over 
116,000.    For  the  seven  years  this  plaintiff  was  engaged  in  the  commission  of 
an  act  that  this  court  may  fairly  assume  to  be  a  crime  in  the  State  of  Ohio, 
the  place  of  its  commission,  counsel  for  plaintiff  has  not  furnished  this  court 
a  single  instance  in  which  any  court  has  given  relief  to  one  in  such  a  posi- 
tion as  against  a  defaulting  agent.    I  believe  there  is  a  broad  distinction  be- 
tween contracts  illegal  and   contracts  criminal,   even  when   considered  in 
reference  only  to  the  relations  and  respective  rights  of^one  of  the  parties 
thereto  and  his  agent.    This  plaintiff  is  asking  the  law  and  the  courts  of 
Kentucky  to  aid  h^j^o^n  recovering  back  money  that  he  paid  out  for  seven 
years,  believing  it  was  being  used  in  the  bribery  of  the  authorities  of  a  sis- 
ter State.     This  does  not  seem  to  be  the  purpose  for  which  the  courts  of  this 
State  are  created  or  are  existing.    It  is  but  rarely  that  such  an  unblushing 
oonfession  is  seen  as  in  the  plaintiff's  pleadings  in  this  case.    It  may  be  ob- 
tgerved  that  Richmond  in  putting  this  money  in  his  pocket  and   keeping   it 
there,  although  in  so  doing  he  defaulted,  was  guilty  of  an  offense  much  less 
than  that  he  would  have  been  guilty  of  bad  be  carried  out  the  purposes  of  his 
principal.    In    this  connection  the  fact  is  emphasized  that  as  to  Richmond 
there  is  no  evidence  that  these  things  are  true,  and   that  they  are  assumed 
to  be  true  solely  for  the  purpose  of  this  demurrer.    It  appears  by  his  own 
pleading  that  the  hands  of  Smith  are  so  unclean  that  he  is  not  entitled  to 
ask  any  relief  in  any  court,  and  the  demurrer  to  the  petition  as  amended  if 
sustained.    The  plaintiff  declines  to  plead  further,  the  petition   herein    ia 
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dismissed,  and  it  is  adjadged  that  the  defendaDt  reoover  of  the  plaintiff  hie 
costs  herein,  to  which  plaintiff  excepts,  and  prays  an  appeal  to  the  Court  of 
Appeals,  which  is  granted." 

It  is  evident  from  the  pleadings  of  the  appellant  that  be,  the  appellee, 
Bichmond,  and  Davis  were  engaged  in  operating  lotteries  in  the  city  of  Gin- 
oinnati,  which  was  a  violation  of  the  criminal  laws  of  the  State;  that  in 
order  to  procure  immunity  from  arrest  and  punishment,  or,  in  other  words, 
to  corrupt  the  oflScers  and  to  defeat  justice,  they  made  the  agreement  set  out 
in  the  petition,  and  Bichmond  was  to  receive  and  pay  over  the  money  to 
procure  the  desired  immunity  from  arrest  and  prosecution;  and  that  the 
business  was  so  conducted  for  about  seven  years,  during  which  time  the 
«am,  aggregating  116,075,  was  paid  over  to  Richmond.  It  may  be  inferred 
from  the  petition  that  the  desired  protection  was  secured,  as  it  is  nowhere 
claimed  that  the  object  of  the  agreement  was  defeated. 

Appellant  refers  to  a  number  of  decisions  of  this  and  other  courts  in  his 

two  able  briefs,  which,  he  claims,  sustain  his  contention  in  this  case.    Upon 

•ezamiuatlon  of  the  various  cases  it  will  be   found  that  they  cover  what  may 

be  called  three  classes  X)t  cases.    One  is  where  a  jiarty  bimply  employs  a 

-  man  as  agent  to  go  and  pay  money  to  a  third  party  for  an  illegal   purpose: 

another  cHr<^    is   where    a  party   may  be  engaged  in    an    illegal  business, 

4iod  havH  realized  considerable  pecuniary  profit,   in  the  shape  of  money  or 

other  property,  which  is  in  possession  of  the  other  party  to  the  crime,  in 

which  case   some  courts  hold  that  such  party  has  in   his  hands  money  or 

property  which  jnstly  belongs  to  the  other  parties;  and  although  it  Is  the 

frniii  of  Illegal  business,  yet  he  will  not  be  allowed  to  have  the  same  simply 

because  the  business  which  procured  the  property  is  illegal.    The  other  class 

Is  where  employes,  who  are  simply  the  servants  employed  to  carry  on  and 

conduct  an   illegal  business,  will   not  be  permitted   to  withhold   from   the 

owner  property  which  was   placed  in  their  hands  by  bin)  for   the  purpose  of 

conducting  or  carrying  on  such  illegal  business. 

The  case  at  bar  does  not  fall  within  the  rule  announced  in  any  of  the  oases 
referred  to.  In  this  case  these  parties  clearly  entered  into  a  oonsplracy  or 
partnership  for  the  purpose  of  enabling  them  to  violate  the  laws  of  the 
^tate  of  Ohio,  and  to  corrupt  or  bribe  the  oflSoers  of  the  law.  These  parties 
i^ere  In  reality  partners  in  the  venture  or  undertaking  specified,  and  in  the 
general  coarse  of  business,  be  it  legal  or  illegal,  one  of  the  parlies  only 
would  handle  the  money  or  pay  out  at  a  time.  In  other  words,  all  the 
parties  would  not  be  expected  to  go  together  and  pay  out  or  receive  money 
together,  but  the  act  of  one  is  the  act  of  all.  We  conclude,  therefore,  that 
the  transaction  set  up  in  the  petition  must  be  treated  as  the  formation  of  a 
p^irtnership  for  an  illegal  purpose  greatly  to  be  condemned  from  any  stand- 
point, A  corruption  of  the  authorities  of  a  great  State  or  city  should  not  be 
tolerated.  The  payment  of  money  to  defeat  the  enforcement  of  the  criminal 
laws  is  one  of  the  most  heinous  of  crimes,  and  no  court  should  afford  any 
relief  to  the  parties  engaged  in  such  a  nefarious  business.  The  operation  of 
lotteries  is  by  common  consent  regarded  as  contrary  to  public  policy,  and 
highly  immoxMl,  and  this  plaintiff  has  added  to  that  unholy  business  a  still 
greater  crime  of  bribing  public  ofiScers  and  paying  money  to  prevent  the 
enforcement  of  the  criminal  laws  of  a  sister  State.     Both  parties,  according 
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to  the  petition,  are  gnilty  of  a  great  crime,  and  the  oonrt  should  oot  hear 
the  oomplaiDts  ^f  either  in  respeot  to  the  illegal  business  opndnoted  by  them. 
To  allow  such  would  in  effect  be  to  wink  at,  if  not  to  sanction,  the  most  cor- 
rupt of  practices.  We  think  the  opinion  of  the  court  below  is  in  accord  with 
nearly  all,  if  not  quite  all,  the  authorities  respecting  such  transactions,  and 
in  accord  with  the  principles  announced  in  the  recent  case  of  Central  Trust 
and  Deposit  Co.  v.  Respass,  98  Ky.  Law  Rep. ,  1906. 

To  allow  the  appellant  to  recover  in  this  case  would  in  effect  be  saying  to 
all  parties  that  yon  can  go  on  with  reasonable  safety,  furnish  money  to  a 
person  for  illegal  and  criminal  purposes,  and  after  you  have  derived  the 
benefit  therefrom,  sue  the  so-called  agent  and  recover  back  the  money,  unlesa 
he,  perchance,  was  able  to  prove  to  the  satisfaction  of  the  court  that  he  in 
like  manner  bad  paid  over  the  money  for  the  said  unlawful  purposes.  Aa 
before  stated,  we  do  not  think  that  Richmond  was  the  agent  of  plaintiff  in 
the  legal  sense  of  agency,  but  was  simply  one  of  the  partners  in  crime;  and 
we  know  of  no  court  that  has  ever  sustained  a  suit  of  one  partner  for  an 
accounting  the  money  invested  in  an  unlawful  purpose,  especially  if  snob 
purpose  was  to  violate  the  criminal  laws  of  a  State  and  shield  offenders  from 
punishment,  or  corrupt  public  officers. 

Judgment  affirmed. 

Whole  court  considered  this  case. 


MORTON'S    BX'OR   v.    TRUSTEES    OF   THE  CHURCH   HOME  FOR 
FEMALES  AND  INFIRMARY  FOR  THE  SICK*. 

(Filed  December  9,  1903--Not  to  be  reported.) 

Wills— LegacieS'Interest— A  testator  left  to  appellee  a  legacy  of  $A0,00O 
upon  the  death  of  his  wife,  to  whom  he  had  devised  the  income  of  his  estate 
for  her  life.  The  widow  renounced  the  provisions  of  the  will  and  thus  pre- 
cipitated the  payment  of  the  leicocy  to  appellee,  and  the  court  decided  that 
same  become  due  October  16,  1899,  and  the  question  involved  on  this  appeal 
is  the  method  of  computing  interest  on  said  legacy  from  the  date  it  was  due. 
Held— That  under  section  2066,  Kentucky  Statutes,  a  legacy  shall  carry  in- 
terest after  it  is  due,  and  the  proper  method  is  to  calculate  the  interest  aa 
on  other  debts,  applying  payments  first  to  the  satisfaction  of  the  interest  due. 

Barnett  &  Barnett  for  appellant. 

Helm,  Bruce  &  Helm  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

John  P.  Morton  devised  the  net  income  of  his  estate  to  bis  wife  for  her 
life.  .  Upon  her  death,  and  in  certain  contingencies  named  and  not  neces- 
sary to  be  here  enumerated,  he  gave  to  appellee  the  sum  of  flX),000.  Mrs. 
Morton  renounced  the  will.  Appellee  claimed  its  bequest  was  then  due. 
On  a  former  appeal  (99  Ky.,  819)  it  was  hnld  that  the  effect  of  the  widow's 
renunciation  of  the  will  waa  to  precipitate  the  maturity  of  legacies  that 
were  by  the  will  postponed  till  her  death.  In  that  opinion  it  was  held  that 
the  bequefft  to  appellne  was  due  October  16,  1892. 

The  executors  paid  u])pellcfS  iu  insiuUwents  from   time  to  time,  finally 
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exIiDgnishiDg  the  olalm  Is  December,  1807.  The  trial  court  held  that  tbese- 
partial  payments  should  be  applied  first  to  the  payment  of  interest  aoorued 
on  the  principal  sum,  and  then  to  the  principal.  Appellants  insist  that  the 
legacy  was  not  a  debt,  and  consequently  the  statute,  section  2810,  subsection 
8,  as  follows:  ''Partial  payments  on  a  debt  bearing  interest  should  be  first 
applied  to  the  deduction  of  the  interest  then  due,"  does  not  apply;  but  that 
the  800,000  should  be  counted  at  6  per  cent,  per  annum  interest  from  October 
16,  1808,  till  December  1,  1897,  aggregating  178,800;  that  the  partial  pay- 
ments made  by  the  executors  to  appellee  should  be  counted  at  the  same  rate- 
of  interest  from  the  date  they  were  respectively  made,  to  December  1.  1807, 
by  which  it  is  claimed  for  appellants  they  paid  11,801.88  in  ezoess  of  the 
978,800. 

The  theory  is  advanced  that  the  trustees  "borrowed*'  from  the  estate  of 
Morton  the  sums  represented  by  these  partial  payments  till  the  time  when 
the  whole  legacy  became  satisfied.  It  is  not  claimed  that  any  such  arrange- 
ment was  in  fact  entered  into  between  these  litigants,  or  contemplated  by 
them.  The  fiction  is  adopted  to  effect  the  avoidance  of  the  usual  customary 
application  of  the  rule  declared  by  the  statute,  supra,  concerning  the  ap- 
plication of  partial  payments  to  an  interest-bearing  demand. 

Although  the  statute  uses  the  word  "debt,"  In  our  opinion  it  was  intended 
to  include  every  interest-bearing  obligation  or  demand.  When  this  bequest 
became  due,  that  is  collectible  by  appellees  from  appellants,  so  far  as  its  in- 
terest-bearing quality  was  concerned  it  was  a  debt.  The  estate  had  and  en- 
joyed for  those  years  a  large  sum  of  money  which  this  court  has  held  waa 
due  to  appellees.  It  is  right  in  law  and  conscience,  therefore,  that  the  estate 
should  pay  for  the  use  of  money  which  it  properly  should  have  paid  to  ap- 
pellees October  16,  1808.  Besides,  Kentucky  Statutes,  section  2065,  provides. 
that  specific  legacies  shall  carry  interest  after  due.  There  is  no  good  reason 
presented,  or  to  us  apparent,  why  the  ordinary  rule,  the  one  stated  in  the 
statute,  and  applied  by  the  circuit  court.  Is  not  applicable  to  this  case. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  B.  B.  CO.  v.  HABT.JB.,  BY,  &o. 

(Filed  December  0,  1003— Not  to  be  reported.) 

Baliroads— Negligence— Instructions— A  section  boss  on  appellant's  road, 
with  a  crew  of  hands  and  a  train  of  cars,  were  engaged  in  ditching  in  a  cut,. 
aDd  in  order  to  prevent  a  train  dashing  into  his  train,  placed  on  the  track  a 
torpedo  to  give  warning  of  its  approach.  The  torpedo  was  placed  on  the 
track  at  a  point  which  was  not  used  as  a  walk-way,  and  was  not  frequented 
by  persons  not  employed  by  appellant.  While  the  hands  were  engaged  at 
work  appellee  and  another  boy  climbed  onto  the  track  and  found  the  torpedo, 
and  appellee  loosened  it  from  the  rail  and  carried  it  home,  where  he  exploded 
it  and  a  piece  of  gravel  flew  into  his  eye,  injuring  it  so  that  the  eye  bad  to 
tie  removed.  This  action  for  damages  was  brought,  and  a  recovery  of  ll.OOO- 
was  awarded  to  appellee.  Held— That  the  court  should  have  given  a  per- 
emptory instruction  to  find  for  appellant.  It  was  not  negligence  to  place 
the  torpedo  on  the  track  as  it  was  placed.  The  use  was  a  proper  one.  The 
torpedo  was  properly  in  use  at  the  time  of  its  removal  from  the  track.  Na 
fi^reater  safeguards  could  have  been  adopted  than  were  adopted. 
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John  S.  Kelley  and  Edward  W.  Hloes  for  appellant. 
Nat  W.  HalBtead  and  Morgan  Tewell  for  appellees. 
Appeal  from  Nelson  Circnit  Court 
Opinion  of  the  court  by  Jndge  DuRelle. 

The  road  of  appellant  railroad  oompany,  a  short  distance  from  the  station 
«t  Bardstown,  passes  over  what  is,  in  that  neighborhood,  called  the  '*  little 
trestle,"  which  is  about  180  feet  long  and  20  feet  high  at  the  highest  point. 
tSome  distance  further  away  from  the  station  what  is  known  as  the  **  big 
trestle'*  passes  over  the  Bloomfleid  pike,  being  about  71  feet  high  at  the 
highest  point  and  nearly  600  feet  long.  Still  further  away  from  the  station 
the  road  passes  through  a  long  cut  and  makes  a  sharp  curve.  The  ground 
•along  this  part  of  the  road  is  very  rough  and  uneven.  The  right  of  way  is 
fenced  in  and  protected  by  barbed-wire  fences,  and  cattle  gaps  and  sign 
boards  are  placed  conspicuously,  warning  trespassers.  There  is  no  highway 
except  the  highway  of  the  railroad,  and,  while  the  greater  part  of  this  part 
-of  the  railroad  right  of  way  is  within  the  corporate  limits  of  Bardstown, 
there  is  no  showing  thac  it  is  used  as  a  passway  from  one  part  of  the  town 
to  another.  Everything  that  could  reasonably  be-  expected  seems  to  have 
been  done  to  prevent  people  going  upon  this  unusually  dangerous  part  of 
-the  right  of  way.  Nevertheless  it  appears  that,  possibly  from  the  very  faot 
that  the  surface  of  the  ground  is  broken  and  irregular,  and  that  there  are 
warnings  against  trespassing  thereon,  young  people  did  go  there  from  time 
to  time  and  use  the  right  of  way  as  a  walk  for  pleasure.  There  is  no  evl- 
tlence  to  show  that  the  railroad  company  consented  in  any  way  to  this  use* 
Od  the  contrary,  all  the  testimony  indicates  that  the  company  endeavored 
to  prevent  it. 

In  October,  1899,  the  section  boss  having  occasion  to  do  some  ditching  in 
the  cut  before  mentioned,  placed  a  torpedo  on  the  track  between  the  trestles 
•and  a  signal  flag.  The  torpedo  was  flattened  metallic  shell,  from  an  inch 
and  a  half  to  two  inches  in  diameter,  charged  with  explosive^  .and  having 
flexible  metallic  arms,  to  be  bent  around  the  top  of  the  T-rail  so  as  to  hold 
it  in  position  until  it  should  be  exploded  by  the  impact  of  the  wheels.  The 
object  o(  thus  placing  the  torpedo  was  to  give  warning  to  the  engineer  of 
the  expected  train,  in  the  event  the  signal  flag  should  fail  to  attract  his  at- 
tention.  These  torpedoes,  when  exploded,  make  a  loud  report,  like  the  re- 
port of  a  gun,  the  great  object  of  their  construction  being  to  make  a  noise 
when  exploded.  When  the  section  boss  and  his  gang  quit  work  for  dinner 
they  took  up  the  flag  and  torpedo,  replacing  them  when  they  returned  to 
work. 

On  the  afternoon  of  that  day  two  little  boys,  about  eight  years  of  age, 
went  down  the  bluff  to  the  Bloomflled  pike,  went  out  the  pike  to  the  big 
trestle,  climbed  the  hill  and  went  upon  the  track,  along  which  they  walked 
to  and  across  the  little  trestle,  when  they  turned  and  retraced  their  steps. 
On  the  way  back  one  of  them  saw  the  torpedo,  detached  it  from  the  rail  and 
gave  it  to  his  companion.  They  then  went  back  by  the  saii^  way  over  whioh 
they  came,  until  they  were  nearly  at  home,  when  they  separated.  The  boy 
who  had  the  torpedo  went  out  the  pike  again,  and  some  unknown  fool  whom 
he  met  on  the   pike  seems  to  have  told  him  that  if  he  would  hit  the  torpedo 
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with  a  bamnjer  a  gold  dollar  would  fiy  out  of  it.  He  then  went;  to  his  own 
home,  procured  a  hatchet  from  the  kitchen,  and  in  company  with  his  brother 
and  the  apjpellee,  who  was  a  child  under  six  years  of  age,  pounded  the  tor- 
pedo until  it  exploded.  A  piece  of  gravel  was  thrown  into  the  appellee's, 
eye,  destroying  the  sight  and  necessitating  the  removal  of  the  eye. 

Suit  was  thereupon  brought  against  the  appellant  railroad  company  and  a 
trial  had,  resulting  in  a  judgment  and  verdict  for  |1,000,   from  which  this, 
appeal   is  taken.    It  is  unnecessary  to  follow  counsel  through  the  various 
questions  which  have  been  elaborately  argued  in  this  case.    It  is  perfectly 
evident  from  the  testimony  that  if  there  is  any  place  on  the  road  where  it  is. 
proper  to  use  such  a  contrivance,  it  was  proper  at  the  point  at  vrhlcb  it  was. 
used.    The  place  was  out  of  the  way  of  ordinary  travel,  was  in  Itself  a  dan- 
gerous place,  and  was  protected  and  safe-guarded  to  as  great  an  extent  a& 
could  possibly  be  done.     There  is  no  question  that  if  the  use  of  such  a  con- 
trivance was  proper  at  this  point,  it  was  proper  to  use  it  for  the  purpose  for- 
which  it  was  used  on  this  occasion,  to  wit,  to  warn  the  engineer  of  the  expected 
train  that  there  were  workmen  upon  the  track  who  might  be  injured  unlesa 
the  train  was  stopped.    We  think,  therefore,   that  it  was  not  negligence  ta 
place  the  torpedo  as  it  is  shown  by  the  record   in   this  case  to  have  been 
placed.    The  use  was  a  proper  one.  ^The  torpedo  was  properly  in  use  at  the- 
time  of  its  removal  from  the  track.    No  greater  .safeguards  could  have  been, 
adopted  than  were  adopted.    It  is,  therefore,   readily  distinguishable,  from 
those  ceases  where  explosives  were  carelessly  stored  when   not  in  use.   and 
from  the  turn-table  oases,  where  the  injury  took   place  when  the  appliance, 
was  left  carelessly  unsecqred  when  not  in  use. 

It  is  unnecessary,  therefore,  to  consider  the  argument  upon  the  question 
whether  there  was  an  intervening  cause  for  the  accident. 

The  peremptory  instruction  should  have  been  given,  and  the  judgment  i& 
reversed  and  cause  remanded,  with  directions  to  award  appellant  a  new 
trial  and  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


DAVIS*  ADM*R  V.  CHESAP£AKE  6b  OHIO  BY.  CO.,  &c. 

(Filed  December  9,  190d.)  . 

Corporations  of  other  States  becoming  corporations  of  this  State— Gonstitu^ 
tlonal  law— Removal  of  actions  to  Federal  courts— This  action  was  brought 
aicainst  appellee  to  recover  damages  for  injuries  resulting  in  the  death  of  appeK 
laDt*8  intestate,  alleged  to  nave  been  caused  by  the  negligence  of  appellee,  its 
agents  and  servants,  in  the  operation  of  its  train  of  cars  in  Lewis  county. 
^he  petition  uDeges  tlmirpureuant  to  jBaotioo  811  of  Ganstitulrion  and  section 
84t, Kentucky  Statutes,  the  appellee. became  a  corporation,. citizen  and  resident. 
oAthie  State,  by  filing  in  the  office  of  the  aeorotary  of  state  and  in  the  office  of 
the  railroad  oommission  copies  of  the  charters  or  articles  of  incorporation  of 
the  Chesapeake  &  Ohio  By.  Co.,  organized  under  the  laws  of  Virginia  and 
West  Virginia,  SAthentioated  by  its  seal  and  by  the  attestation  of  its  presU 
dest  and  secretary,  by  virtue  whereof  said  company  at  once  became,  and  is 
now,  a  corporation,  citizen  and  resident  of  this  State,  and  that  thereupon  a 
oeitiflcate  of  said  Incorporation  wa&  Isstied  to  appellee  by  the  secretary  of 
state.    At  the  suooeeding  tenn  of  the  eourt  appellee  filed  its  petition  vnd 
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l)ond  for  the  removal  of  the  action  to  the  United  Cironit  Court  for  the  Eaat- 
«rn  Distriot  of  Kentaoky,  upon  the  allegation  that  It  was  and  always  bad 
been  a  foreign  corporation,  organized  under  the  laws  of  Virginia.  The 
lower  court  ordered  a  remoyal  of  the  action,  from  which  order  thU  appeal  Is 
prosecuted.  The  sole  questlov  presented  on  this  appeal  Is  whether  or  not 
appellee,  having  compiled  with  the  requirements  of  the  Constitution  and 
statutes  above  referred  to,  has  become  a  resident  corporation,  which  would 
prevent  a  removal  of  the  action  to  the  Federal  court.  Held— That  by  oom- 
pllance  with  the  provisions  of  section  841,  Kentucky  Statutes,  there  was 
created  and  organized  a  railroad  corporation,  the  appellee  herein ;  that  cor- 
poration so  created  and  organized  la  a  citizen  and  resident  of  this  State,  and 
as  this  domestic  corporation  was  made  defendant  in  the  original  petition, 
there  existed  no  grounds  to  authorize  a  removal  to  the  United  States  Cir- 
cuit Court.  Both  the  plaintiff  and  defendant  were  citizens  and  residents 
ot  this  State.  The  authority  acquired  by  the  appellee  was  not  a  mere 
license  to  carry  on  Its  business  In  this  State.  The  whole  question  is  one 
of  legislative  intent,  and  there  can  be  no  question  as  to  the  Intention  to 
oreate  a  corporation  when  section  841  is  complied  with. 

A.  £.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellees. 

». 

Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

Thin  is  an  action  for  damages  for  the  death  of  Henrietta  Davis,  alleged  to 
have  been  caused  by  the  negligence  of  appellee,  Its  agents  and  servants,  in 
the  opeiation  of  a  train  of  cars  in  Lewis  county. 

The  petition  was  filed  September  18,  1001,  and  summons  was  served  Sep- 
tember 10,  1001.  The  January  term,  1002.  was  the  appeai'anoe  term,  at  which 
the  defendant  was  required  to  answer.  On  October  5,  1001,  an  amended  pe- 
tition was  filed,  making  Wm.  Lewis,  the  engineer,  Bracken,  conductor,  and 
Henry  Inskip,  brakeman,  all  alleged  to  have  been  in  charge  of  the  train  that 
killed  Henrietta  Davis,  parties  defendant.  In  due  time,  at  the  January 
term,  1002,  the  appellee,  Chesapeake  8c  Ohio  By.  Co.,  filed  its  petition  and 
bond  for  removal  of  the  action  to  the  United  States  Circuit  for  the  Eastern 
District  of  Kentucky,  upon  the  allegation  that  it  was,  and  had  always  been, 
a  foreign  corporation,  organized  under  the  laws  Cf  the  State  of  Virginia,  and 
upon  the  allegation  that  no  such  person  as  Lewis,  Bracken  and  Inskip,  or 
either  of  them,  were  on  the  train,  or  in  charge  of  the  train,  that  killed  Henri- 
etta Davie,  and  the  amendment  making  such  persons  parties  defendants  was 
done  for  the  fraudulent  purpose,  if  possible,  to  defeat  a  removal  to  the 
United  States  Court.  ^ 

The  appellant  offered  to  file  a  second  amendment  making  the  MaysvlUe  & 
Big  Sandy  B.  R.  Co.  a  party  defendant,  which  the  pourt  refnaed  to  permit. 
The  cause  was  then,  on  appellee's  motion,  ordered  removed  t6  the  United 
States  Circuit  Court,  and  from  that  order  this  appeal  is  prbsiBOuted. 

The  original  petition  filed  herein  describes  appellee,  Chetopekk'd  &  Ohio 
By.  Co.,  as  a  corporation  of  this  State,  and  pleads  in  these  words: 
*' Plaintiff  states  that  on  the  —  day  of  December,  1808,  puvanant  to  section 
aU  of  the  Constitution  of  Kentucky,  and  section  841,  Kentucky  Statutes, 
tha  defendant.  Chesapeake  &  Ohio  By.  Co.,  became  a  corporation,  oltl- 
■eo  acid  Bealdent.of  this  St»te  by  filing  in  tHe  o^oe  of  the  aeoretary  of  stata* 
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and  in  the  office  of  the  railroad  oommiMioD,  copies  of  the  oharterf  or  artiolea 
of  inoorporation  of  the  Cbesapeake  A;  Ohio  By.  Co.,  orgaoiiied  under  the 
laws  of  Virginia  and  West  Virginia,  authenticated  by  its  seal  and  by  the 
attestation  of  its  president  and  secretary,  by  virtue  whereof  said  company  at 
once  became,  an%  is  now,  a  corporation,  citizen  and  resident  of  this  State, 
and  that  thereupon  a  certificate  of  said  incorporation  was  issued  to  defend- 
ant by  the  secretaiy  of  state. ' ' 

In  the  petition  for  removal  the  allegation  is  made  that  the  defendant  was, 
at  the  time  of  the  filing  of  this  suit,  a  corporation  created,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Virginia,  and  of  no 
other  State.  The  facts  pleaded  by  plaintiff  as  to  compliance  with  section  841» 
Kentucky  Statutes,  by  filing  copies  of  the  charter,  etc.,  are  not  denied  or  in 
any  way  put  in  issue.  The  legal  question  presented  on  the  petition  for  re- 
moval then  is  whether  a  compliance  with  the  provisions  of  section  841  of 
Kentucky  Statutes  and  section  211  of  the  Constitution  created  a  corporation  - 
In  this  State,  so  that  it  was  then  a  citizen  and  resident  herein. 

Section  211  of  the  Constitution  provides:  "No  railroad  corporation  organ-  . 
Ized  under  the  laws  of  any  other  State,  or  of  the  United  States,  and  doing 
business,  or  proposing  to  do  business,  in  this  State,  shall  be  entitled  to  the 
benefit  of  the  right  of  eminent  domain,  or  have  power  to  acquire  the  right  of 
way  dr  real  estate  for  depot  or  other  uses  until  it  shall  have  become  a  body- 
corporate  pursuant  to  and  in  accordance  with  the  laws  of  this  Common- 
wealth." 

Section  841  of  Kentucky  Statutes  provides:  "No  company,  association  or 
ourporation  created  by  or  organized  under  the  laws  or  authority  of  any  State 
or  country  other  than  this  State  shall  possess,  control,  maintain,  or  operate 
any  railway,  or  part  thereof,  in  this  State  until,  by  inoorporation  under  the 
laws  of  this  State,  the  same  shall  have  become  a  corporation,  citizen  and 
resident  of  this  State.  Any  such  company,  association  or  corporation  may, 
for  tbe  puipose  of  possession,  controlling,  maintaining  or  operating  a  rail- 
way, or  part  thereof,  in  this  State,  become  a  corporation,  citizen  and  resident 
of  tbis  State  by  being  incorporated  in  the  manner  following,  namely :  By 
flllDg  in  tbe  office  of  the  secretary  of  state,  and  in  the  office  of  the  railroad 
oom mission,  a  copy  of  the  charter  or  articles  of  incorporation  of  such  com- 
pany, association  or  corporation,  authenticated  by  its  seal  and  by  the  attesta- 
tion of  its  president  and  secretary,  and  thereupon,  by  virtue  thereof,  such 
oomiMiny,  association  or  corporation  shall  at  once  become,  and  be,  a  corpora- 
tioD,  citizen  and  resident  of  this  State.  The  secretary  of  state  shall  issue  to 
auob  corporation  a  certificate  of  such  incorporation." 

Tbe  allegations  of  tbe  original  petition  of  appellant  are  that  all  these  pro- 
visions of  the  law  were  complied  with,  and  that  a  certificate  of  incorporation 
was  issued  by  the  secretary  of  state,  and  the  defendant  is  sued  as  a  Ken^ 
taoky  corporation.  It  is  quite  clear  from  the  statute  quoted  that  the  legis- 
lature intended  that  the  foreign  railroad  company  should  become  a  corpora- 
tion of  this  State,  and  then  an  easy  and  convenient  means  of  so  doing  was 
provided.  Having  complied  with  the  provisions  of  that  law  and  become,  so 
far  as  that  lawioan  or  does  create,  a  corporation,  citizen  and  resident  of  this 
State,  tbe  question  is  piesented,  has  the  original  or  first  corporation  the  right  . 
to  remove  suits  brought  against  the  alleged  Kentucky  corporation  upon  the  , 
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allOKatioD  of  diverse  oitizeDsbip?  If  Id  this  ease  there  are  two  corporations^ 
although  of  the  same  name,  it  is  clear  that  the  foreign  corporation  can  not 
remove,  for  it  is  not  made  a  party,  but  if  there  be  only  one  corporation,  and 
that  a  Virginia  corporation,  the  right  of  removal  would  not  be  defeatpd  by 
an  allegation  that  defendant  was  a  corporation,  citizen  and  resident  of  this 
State. 

This  is  a  question  of  law  that  was  properly  presented  by  the  original  peti- 
tion and  the  petition  for  removal,  and  upon  hearing  the  lower  court  neces- 
sarily  held  that  there  was  but  one  corporation,  and  that  one  was  crnatHd  by 
and  organised  under  and  by  virtue  of  the  laws  of  Virginia.  This  qneption 
is  one  of  great  importance  to  the  State  and  the  public  as  well  ns  the  parties 
hereto,  and  it  seems  has  never  been  decided  by  this  court.  In  some  form  or- 
otber  this  question  has  been  presented  to  the  United  States  Supreme  Court 
and  to  the  Federal  Circuit  Court  of  Appeals,  and  to  the  circuit  courts  under 
various  statutes  of  the  different  States,  and  has  been  decided. 

In  the  Supreme  Court,  in  the  case  of  Gerling  v.  Railroad  Co.,  161  U.  S., 
673,  Mr.  Justice  Gray  classified  the  different  states  of  case  on  which  removal 
depended  thus:  **A  railroad  corporation  created  by  the  laws  of  one  State- 
may  carry  on  business  in  another  by  virtue  of  being  created  a  corporation* 
by  the  laws  of  the  latter  State;  also,  as  in  Railway  Co.  v.  Vance,  9:^  U.  S. ,. 
460;  Memphis  &  C.  H.  Co.  v.  Alabama,  107  U.  S.,  681;  Clark  v.  Bfirnard,. 
108  U.  S.,  496;  Stone  v.  Trust  Co.,  116  U.  S.,  907,  and  Graham  v.  Railroad 
Co.,  118  U.  S.,  161,  or  by  virtue  of  a  license,  permission  or  authority  granted 
by  the  laws  of  the  latter  State  to  act  in  that  State  under  its  charter  from  the- 
former  State.  (Railroad  Co.  v.  Harris,  12  Wall.,  66;  Railroad  Co.  v.  Koont/, 
104  U.  S..  6;  Pennsylvania  R.  Co.  v.  St.  L.  &  T.  H.  R.  Co.,  118  U.  S., 
290;  Mare  v.  Railroad  Co.,  127  U.  S.,  117.)  In  the  first  alternative  it  cai> 
not  remove  into  the  circuit  court  of  the  United  States  a  suit  brought  against- 
it  in  a  court  of  the  latter  State  by  a  citizen  of  that  State,  because  it  is  a^ 
citizen  of  the  same  State  with  him.  (Memphis  &  C.  R.  Co.  v.  Alabama, 
above  cited.)'  In  the  second  alternative,  it  can  remove  a  suit  because  it  Is  a 
citizen  of  a  different  State  from  the  plaintiff."  (Railroad  Co.  v.  Eoontz,. 
above  cited.) 

To  wbicb  of  these  two  classes  does  this  case  belong?  Was  the  foreign  rail- 
road corporation  licensed,  permitted  and  authorized  to  do  business  in  thi» 
State  under  its  foreign  charter?  Or  was  a  new  corporation  created  by  the- 
law  (Beetioti  841)  and  compliance  therewith  by  the  appellee?  It  is  clear  from 
the  section  of  the  Constitution,  and  the  wording  of  the  act  itself,  that  the- 
legislative  intent  was  to  create  a  new  corporation,  that  would  be  a  citizen 
and  a  i^idient  of  this  State,  and  be  in  fact  a  Kentucky  corporation.  We  say 
there  can  be  no  doubt  that  such  was  the  intention  of  the  act,  but  the  inquiry 
arlsetf,  does  the  law  accomplish  what  the  legislators  had  in  mind  to  dn^ 

In  1880  the  legislature  of  Georgia  passed  an  act  providing  for  a  relea-Mng 
of  the  Western  &  Atlantic  Railroad  and  for  its  operation  by  the  leasee. 
That  act,  passed  November  12,  1889,  provided,  among  other  things,  as  fol- 
lows: *  *  •  "The  persons,  associations  or  corporations  accepted  as  lessees 
under  this  act,  if  not  already  a  corporation  created  under  the  laws  of 
Georgia,  shall  from  the  time  of  such  acceptance,  and  until  after  the  final 
adjustment  of  all  matters  springing  out  of  this  lease  contract,  become  a. 
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l)od7-polltlc  and  corporate  nnder  the  laws  of  this  State,  under  the  name  and 
style  of  the  Western  &  Atlantic  Ballroad  Co.,  which  body- corporate  shall  be 
operated  only  from  the  time  of  their  taking  possession  of  said  road  as 
lessees;  and  it  shall  have  the  power  to  sue  and  be  sued,"  etc. 

The  Nashville  &  Ghattanooi;a  Railroad  Co.,  a  Tennessee  corporation,  be- 
came  the  lessees  under  the  act  and  the  question  coming  before  the  Supreme 
Court  of  Georgia  (16  S.  £.  Rep.,  347),  that  court  held  that  the  act  of  1880 
created  a  new  corporation  in  the  State  of  Georgia,  knoi^n  as  Western  8s  At- 
lantic Railroad  Co.,  and  that  for  an  injury  in  Georgia,  an  action  would  not 
lie  against  the  Nashville,  Chattanooga  &  St.  Louis  Railroad  Co.,  but  should 
be  against  the  home  corporation,  viz.,  Western  &  Atlantic  Railroad  Co.. 
The  same  question  as  to  whether  the  act  of  1889  of  Georgia  created  a  new  cor- 
poration, came  before  the  United  States  Circuit  Court  of  Appeals,  Sixth 
Circuit,  before  J.  J.  Taft,  Lurton  and  Barr,  district  judge  in  the  case  of 
Western  &  Atlantic  Railioad  Go.  v.  Roberson,  61  Fed.,  602.  It  was  there 
held  that  the  act  of  Georgia  created  a  corporation,  and  an  action  might  be 
maintained  in  the  United  States  Court  in  Tennessee  by  a  citizen  of  Tennes- 
see for  an  injury  done  in  that  State,  because  there  was  diverse  citizenship 
shown. 

In  Railroad  Co.  v.  Vance,  06  U.  S.,  450,  the  facts  appear  to  be  that  the 
Indianapolis  &  St.  Louis  Railroad  Co.  was  an  Indiana  corporation,  and 
leased  the  St.  Louis,  Alton  &  Terre  Haute  Railroad,  which  was  an  lUinoia 
corporation. 

The  legislature  of  Illinois  passed  an  act  confirming  and  ratifying  the  lease. 
The  act  provides:  *'The  said  lessees,  their  associates,  successors  and  assigns, 
shall  be  a  railroad  corporation  in  this  State,  under  the  said  style  of  'The  In- 
dianapolis &  St.  Louis  Railroad  Co.,'  and  shall  possess  the  same,  or  as  large, 
powers  as  are  possessed  by  said  lessor  corporation,  and  such  other  powers  as 
are  usual  to  railroad  corporations.'' 

The  Supreme  Court,  by  Mr.  Justice  Harlan,  said:  "The  Indianapolis  & 
St.  Louis  Railroad  Co.,  as  lessee  of  the  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Co.,  was  thus  created  by  apt  words,  a  corporation  in  Illinois.  The 
fact  that  it  bears  the  same  name  as  that  given  to  the  company  incorporated 
by  Indiana  can  not  change  the  fact  that  it  is  a  distinct  corporation,  having- 
a  separate  existence,  derived  from  the  legislation  of  another  State." 

In  an  action  between  these  two  railroad  corporations,  styled  St.  Louis, 
Alton  &  Terre  Haute  Railroad  Co.  v.  The  Indianapolis  &  St.  Louis  Bail- 
road  Co.,  before  the  circuit  court,  0  Bissel,  144,  and  styled  Pennsylvania 
R.  Co.  V.  St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.,  in  the  Supreme 
Court.  118  U.  S.,  290,  a  question  of  jurisdiction  was  presented  depending  on 
whether  the  St.  Louis,  Alton  &Terre  Haute  Railroad  Co.  was  a  corporation 
of  Indiana. 

The  Supreme  Court,  by  Mr.  Justice  Miller,  said  :  "It  does  not  seem  to  ad-^ 
mit  of  question  that  a  corporation  of  one  State,  owning  the  property  and 
doing  business  in  another  State  by  permission  of  the  latter,  does  not  thereby 
become  a  citizen  of  this  State  also.  And  so  a  corporation  of  Illinois,  author- 
ized by  its  laws  to  build  a  railroad  across  the  State  from  the  Mississippi  river 
to  its  Eastern  boundary,  may  by  the  permission  of  the  State  of  Indiana  ez« 

vol.  24  -72 
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tend  Its  road  a  few  miles  wlthls  the  limits  of  the  latter,  or.  Indeed,  through 
the  entire  State,  and  may  use  and  operate  the  line  as  one  road  by  permission 
of  the  State,  without  thereby  becoming  a  corporation  or  a  citizen  of  the 
State  of  Indiana.  Nor  does  It  seem  to  ns  that  an  act  of  the  legislature  con- 
ferring upon  this  corporation  of  Illinois,  by  Its  Illinois  corporate  name,  such 
powers  to  enable  It  to  use  and  control  that  part  of  the  road  within  the  State 
of  Indiana  as  have  been  conferred  on  it  by  the  State  which  created  It,  con- 
stitutes it  a  corporation  of  Indiana.  It  may  not  be  easy  in  all  such  cases  to 
distinguish  between  the  purpose  to  create  a  new  corporation  which  shall  owe 
its  existence  to  the  law  or  statute  under  consideration,  and  the  Intent  to  en- 
able the  corporation  already  in  existence  under  the  laws  of  another  State  to 
exercise  its  functions  In  the  State  where  it  Is  so  received.  The  latter  class 
of  laws  are  common  in  authorizing  insurance  companies,  banking  com- 
panies and  others  to  do  business  In  other  States  than  those  which  have  char- 
tered them.  To  make  such  a  company  a  corporation  of  another  State,  the 
language  used  must  imply  creation  or  adoption  in  such  form  as  to  confer  the 
power  usually  exercised  over  corporations  by  the  State,  or  by  the  legislature, 
«nd  such  allegiance  as  a  State  corporation  owes  to  its  creator.  The  mere 
grant  of  privileges  or  powers  to  it  as  an  existing  corporation,  without  more, 
does  not  do  this,  and  does  not  make  it  a  citisen  of  the  State  conferring  such 

■ 

powers. 

In  a  case  where  the  corporation  already  exists,  even  if  adopted  by  the  law 
of  another  State  and  Invested  with  full  corporate  powers,  it  does  not  thereby 
become  such  new  corporation  of  another  State  until  it  does  tome  act  which 
flignifles  its  acceptance  of  this  legislation  and  its  purpose  to  be  governed  by 
It."  We  think  what  has  occurred  between  the  State  of  Indiana  and  the  Illi- 
nois corporation  falls  shoit  of  that." 

The  same  court,  but  a  few  days  later,  decided  the  case  of  Graham  v.  Rail- 
road Co.,  118  U.  S.,  161,  and  by  Mr.  Justice  Blatchford  said,  page  167:  "This 
act  (of  New  York)  professes  in  its  title  to  be  an  act  to  consolidate  the  three 
companies.  It  authorizes  the  sale  to  the  Boston,  Hartford  &  Erie  Go.  of  the 
franchises  and  property  of  the  other  two  corporations  (which  were  New 
York  corporations),  and  provide  that  such  sale  shall  pass  the  title  to  such 
franchises  and  property,  and  that  such  purchasing  company  shall  thereby 
^become  possessed  of  the  rights  of  charter  and  property  sold,'  and  thereafter 
have,  hold  and  use  the  same  in  its  'own  name  and  right.'  As  a  purchaser 
of  what  this  act  authorized  to  be  sold  to  it,  the  company  purchasing  Iwcame 
a  New  York  corporation,  by  its  then  existing  name." 

Following  the  doctrine  announced  in  these  cases,  and  they  have  not  been 
overruled,  we  are  of  opinion  that  by  compliance  with  the  provisions  of  sec- 
tion 841,  Kentucky  Statutes,  there  was  created  and  organized  a  railroad  cor- 
poration, the  appellee  herein.  That  corporation,  so  created  and  organized. 
Is  a  citizen  and  resident  of  this  State,  and  as  this  domestic  corporation  was 
made  defendant  in  the  original  petition  there  existed  no  grounds  to  author- 
ize a  removal  to  the  United  States  Circuit  Court.  Both  the  plaintiff  and 
the  defendant  were  citizens  and  residents  of  this  State.  We  recognize  the 
distinction  between  license  and  authority  granted  to  a  foreign  corporation 
to  do  business  here  and  an  incorporation  as  provided  in  section  841. 

In  the  case  of  the  Commonwealth  v.  M.  &  O.  Railroad  Co.,  23  Ky.  Law 
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Hep. ,  784,  there  were  preeeDted  faots  showing  a  lloetifle  to  that  corporation  to 
do  business  in  this  State  under  its  foreiiro  charter,  hj  act  of  the  legislature 
•of  this  State  in  February,  1848.  That  company  was  indicted  in  the  Carlisle 
Circuit  Court  under  section  842  for  a  failure  to  comply  with  the  provisions 
of  section  841,  and  for  operating  a  railroad  without  such  compliance.  The 
^ourt  held  that  under  the  act  of  1848  there  was  a  grant  of  license  or  authority 
to  the  railroad  company  to  do  business  and  acquire  property  in  this  State  as 
a  foreign  corporation,  and,  therefore,  it  could  not  be  compelled  to  incorporate 
here  or  to  do  anything  additional  than  had  been  required  under  the  act  of 
1848. 

The  court  said,  per  O'Rear,  J.:  "If  section  841  le  applied  to  appellee,  it 
will  be  required,  in  order  to  continue  the  use  and  enjoyment  of  the  prlTilegea 
granted  to  it  in  1848,  to  do  something  in  addition  to  that  reauired  by  terms 
of  the  grant.  It  will  be  compelled  to  take  up  the  burdens  of  a  citizenship 
which  it  has  not  hitherto  had  to  bear,  and  deprive  itself  of  privileges  deemed 
by  many,  or  all  similarly  situated,  to  be  of  considerable  pecuniary  value.'* 

The  court  had  in  that  opinion  previously  said:  "One  of  the  advantages 
now  thought  to  pertain  to  its  nonresidency  is  the  privilege  of  claiming  the 
jurisdiction  of  the  Federal  courts  in  certain  actions." 

It  will  thus  be  seen  that  the  difference  between  a  grant  of  license  and  au- 
thority to  a  foreign  railroad  company  to  do  business  in  this  State  and  an 
incorporation  under  section  841  of  Kentucky  Statutes  has  been  recognised 
'by  this  court. 

In  the  argument  of  that  case  learned  counsel  for  the  railroad  company  oon- 
eded  that  the  effect  of  a  compliance  with  section  841  was  to  create  a  cor- 
poration  by  and  under  authority  of  the  laws  of  this  State.    The  opinion  so 
holds,  and  that  holding  was  necessary  to  reach  the  conclusion  therein  ex- 
pressed.   If  a  compliance  with  section  841  was  merely  formal,  a  police  regu- 
lation, and  affected  no  change  in  status,  or  of  substantial  right,  the  railroad 
oorporation  might  have  been  required  to  comply  therewith,  and  for  a  failure 
to  do  so  been   subjected  to  the  penalties  of  section  842.     fiut  as  the  court 
held  that  a  compliance  with  section  841  made  a  material  change  in  the  posi- 
tion of  the  railroad  and  required  it  to  surrender  a  valuable  right,  that  of 
•claiming  the  jurisdiction  of  the  Federal  courts  in  certain  cases,  the  court 
held  it  could  not  be  required  to  comply  with  section  841  because  of  its  con- 
tract created  by  the  acceptance  of  the  grant  of  1848.    But  it  is  said  by  learned 
oounsel  for  appellee  that  the   cases  of  Railroad  v.  James,  161  U.  S.,  646,  and 
LiODisville.  &c.,  B.  R.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.,  662,  hold  that 
by  compliance  with  section  841  the  company  so  complying  does  not  become 
A,  domestic  corporation  of  this  State. 

Id  our  opinion    neither  of  the  cases  go  to  the  extent  claimed  by  counsel. 

The  case  of  Railroad  v.  James  was  an  action  by  a  citizen  of  the  State  of 

Missouri  against  the  railroad  for  an  injury  done  In  the  State  of  Missouri  and 

brought  in  the  Federal  court.    The  allegation  of  the  petition  was  that  the 

railroad  corporation  was  a  corporation  of  the  State  of  Arkansas.    By  an- 

«wor  it  was  denied  that  the  defendant  was  a  corporation  of  Arkansas,  and 

the  allegation  was  made  that  it  was  a  corporation   of  Missouri.    This  plea 

presented  a. question  of  jurisdiction  in  the  United  States  Circuit  Court. 

.We  coniess  there  are  utterances  in  that  opinion  that  would  go  to  the  extent 
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of  holding  that,  a  oorporatioD  already  lo  ezlsteDoe  oaD  not  be  relDcorporatedf 
by  another  State,  but  that  persons  ninst  always  be  named  as  corporators. 
Tet  we  find  in  the  opinion  the  following:  **It  is  competent  for  a  railroad' 
corporation  organized  under  the  laws  of  one  State,  when  authorised  to  do  so 
by  consent  of  the  State  which  created  it,  to  accept  authority  from  another 
State  to  iBZtend  its  railroad  into  sach  State  and  to  receive  a  grant  of  powera^^ 
to  own  and  control,  by  lease  or  purchase,  railroads  therein,  and  to  subject- 
Itself  to  such  rules  and  regulations  as  may  be  prescribed  by  the  second  State.. 
*'  *  *  Such  corporations  may  be  treated  by  each  of  the  States  whose  legis- 
lative grant  they  accept  as  domestic  corporations." 

Again,  at   page  663,  the  court  said:  **But  whatever  may    be  the  effect  of' 
sach  legislation  In  the  way  of  subjecting  foreign  railroad  companies  to  con- 
trol and  regulation  by  the  local  laws  of  Arkansas,  we  can  not  concede  that- 
it  availed  to  create  an  Arkansas  corporation  out  of  a  foreign  corporation  ii> 
such  a  sense  as  to  make  it  a  citizen  of  Arkansas  within  the  meaning  of  the- 
Federal  Constitution,  so  as  to  subject  it  as  such  to  a  suit  by  a  citizen  of  the^ 
State  of  its  origin.    In  order  to  bring  such  an  artificial  body  as  a  corporation 
within  the  spirit  and  letter  of  that  Constitution,  as  construed  by  the  decis- 
ions of  this  court,  it  would  be  necessary  to  create  it  out  of  natural  persons, 
whose  citizenship  of  the  State  creating  it  could  be  imputed  to  the  corpora- 
tion itself." 

By  this  we  understand  the  court  to  mean  that  the  legislature  by  the  lawa 
of  one  State  can  not,  out  of  a  corporation  already  in   existence  in   some^ 
foreign  State,  make   a  corporation,  but  that  to  create  this  artificial   body 
there  must  be  used  in  its  creation   some  natural   persons.    Most  assuredly 
that  is  true.    The  legislature  of  this  State  can  not,   by  any  sort  of  enact- 
ment, remove  an  artificial  body,  created  solely  by  reason  of  the  law  of  some 
other  State,  out  of  the  State  of  its  creation  into  this  State,  and  likewise,   if' 
the  corporation  has  been  created  once  by  the  law  of  any  State,  that  corpora- 
tion can  not  be  created  by  our  law.     It  can  not  be  recreated,  because  it  baa. 
an  existence.    It  can  not  migrate  because  the  laws  of  the  State  which  created 
it  can  not  have  force  beyond  the  territorial  boundary  of  such  State.    But  that 
opinion  does  not  deny  the  right  of  any  State  to  create  a  corporation  having 
the  same  name  and  powers  and  composed  of  the  same  stockholders  of  a  oor> 
poration  existing   in  another  State.    Indeed  it  is  expressly  said  this  may  be- 
done  if  persons  are  used  to  form  the  corporation.    So  far  as  we  are  advised 
it  is  always  necessary  to  use  natural  persons  to  organize  a  corporation.    Such 
we  understand  to  be  the  meaning  of  section  841.     The  stockholders  and  per* 
sons  composing  the  foreign  railroad  corporation,  company  or  association  shal& 
organize  into  a  domestic  corporation  before  they  can  own,  control  or  operate- 
a  railroad. 

This  corporation  so  organized  and  created  is  a  citizen  and  resident  of  thia 
State.  For  convenience  in  organization  and  to  save  expense  these  stock- 
holders and  persons  are  permitted,  instead  of  complying  with  our  general 
statute  as  to  the  organization  of  railroad  companies,  to  file  the  copies  of 
their  articles  of  incorporation  or  charter  granted  them,  properly  identified 
as  such  by  the  certificate  of  the  president  and  secretary  of  the  company. 
When  this  is  done,  by  the  very  words  of  the  statute,  a  corporation,  resident*- 
and  citizen  of  this  State,  is  created  and  organized.    The  statute  uses  the- 
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'^ordfi  oompaDy,  aBsooiation  or  corporation.    These  words  Deoessarily  mean 
^n  association  of  natural  persons  into  one  oopimon   undertaking.    Whether 
It  be  a  partnership,  spoken  of  as  company,  a  joint  stock  association  or  a 
regularly  chartered  corporation  that  composes  the  foreign  railway  company, 
when  it  comes  into  this  State  it  must  he,  and  becomes,  a  domestic  corpora- 
tion, a  citizen  and  resident  of  this  State,  which  can  only  be  done  by  being 
-created  and  organized   under  our  law  into  a  corporation.      These  persons 
might  organise  regularly  under  the  provisions  of  the  general  corporation 
-statute  into  a  corporation  if  they  choose,  but  being  already  engaged  in  the 
business  of  owning,  controlling  and  maintaining  or  operating  railroads,  It 
Is  presumed   their  articles  already  signed  are  sufficient,  and   our  statute 
-acoepts  such  arbioles  in  lieu  of  new  ones.    There  is  nothing  in  the  case  of 
LouisTille,  &o.,  B.  Co.  ▼.  Louisville  Trust  Co.,  174  U.  S.,  663,  contrary  to 
this  view. 

That  opinion  was  written  by  Mr.  Justice  Gray,  who  had  written  Gerllng 
V.  Railroad  Co.,  151  U.  S.,  678,  and  also  the  opinion   in  Memphis  &  C.  B. 
Co.  V.  Alabama,  107  U.  S.,  681.  and  instead  of  overruling  either  case,  or  in 
-any  way  o£fering  a  criticism  as  to  their  correctness,  he  makes  extracts  from 
these  opinions,  and  also  cites  06  17.  S.,  460,  Bailroad  Co.  v.  Vance;  108,  U. 
S.^  486,  Clark  v.  Barnard;  118  U.  S.,  161,  Graham  v.  Bailroad  Co.,  and  that 
line  of  cases  to  support  his  position.    The  real  question  determined  in  the 
liouisville  B.  Co.  v.  Louisville  Trust  Co.  case  was  the  right  of  an  Indiana 
-t)orporation  to  sue  in  the  Federal  court  in  Kentucky  a  corporation  of  Ken- 
•tuoky,  when  the  same  stockholders  and  {Mrsons  composing  the  Indiana  cor- 
.poration  had  also  been  incorporated  in  Kentucky  under  the  same  name  and 
tor  the  same  purposes.    The  right  was  upheld  and  jurisdiction  was  sustained. 
€o   here  the  Virginia  corporation  might  have  been  sued,  in  which  case  a 
right  of  removal  would  have  existed.    This  was  not  done,  however.    The 
corporation  was  sued  that  was  organized  and  created  by  the  filing  in  the 
oflBoes  of  the  secretary  of  state  and  railroad  commission  copies  of  the  ar- 
ticles of  incorporation  of  the  Chesapeake  &  Ohio  Bailway  Co  ,  as  provided 
by  section  841,  and  which  corporation   being  thus  created  and  organized, 
'  was  a  corporation,  citizen  and  resident  of  this  State;  and  while  its  powers, 
•duties,  objects  and  stockholders  were  the  same  as  in  the  Virginia  corpora- 
tion of  the  same  name,  this  was  a  separate  and  distinct  corporation  because 
-created  by  a  different  sovereignty. 

So  far  as  we  have  examined  the  adjudicated  cases  and  the  text-writers  on 
the  subject,  it  seems  to  be  universally  conceded  that  the  question  of  whether 
-a  oorporation  has  been  created  is  never  one  of  power  in  the  State  so  to  do. 
4>at  always  one  of  legislative  intent. 

Id  the  case  of  Bailroad  v.  Harris,  13  Wallace,  ~,  where  the  Supreme  Court 
differs  from  the  Court  of  Appeals  of  Virginia,  and  of  West  Virginia,  as  to 
whether  by  an  act  of  the  Virginia  Legislature  the  Baltimore  &Ohio  Bailway 
-Co.  became  also  a  Virginia  oorporation,  it  was  fully  conceded  that  such 
.mlicbt  have  been  done  if  the  legislature  had  so  intended.  The  Virginia 
KWtirts  had  concluded  that  the  intention  was  manifested  in  the  act,  but  the 
Supreme  Court  thought  otherwise.  The  legislation  of  this  State  furnishes 
«mple  illustration  of  the  difference  between  a  license  to  a  foreign  railroad 
4K>mpany  to  do  business  in  this  State  and  an  act  reincorporating  a  railroad 
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oorporatloD  of  another  State.  Let  u a  take  au  example.  By  an  act  of  Marob^ 
1872,  entitled  "An  aot  to  authorize  the  MlssUalppl  Central  Railroad  Co.  U> 
extend  their  road  Into  and  through  the  State  of  Kentucky, "  the  corporatioD 
was  declared  a  body-politic  and  corporate  and  authorized  to  construct  and 
operate  Its  road  through  Kentucky  to  the  Ohio  river.  This,  under  the  rule 
of  the  Supreme  Court,  was  a  mere  license  to  a  foreign  corporation  to  do* 
business  In  this  State.  The  Mississippi  Central  Railroad  Go.  at  that  time 
existed  under  the  laws  of  Mississippi,  of  Tennessee  and  of  Louisiana. 

In  1877  these  corporations  were  consolidated  by  enabling  acts  of  the  three 
States  In  one  company,  called  Chicago,  St.  Louis  &  New  Orleans  Railway 
Co.,  and  In  March,  1878,  ihe  legislature  of  this  State  ratified  the  former  aot, 
and  the  consolidation  of  the  three  corporations  Into  one,  and  granted  a  char- 
ter to  the  consolidated  oompAny.  In  an  action  brought  In  this  State  by  a 
citizen,  a  removal  was  taken  to  the  United  States  Circuit  Court  upon  a 
petition  alleging  that  the  defendant,  Chicago,  St.  Louis  Sc  New  Orleana 
Railroad  Co.,  was  a  foreign  corporation,  its  habitat  being  Louisiana. 

Upon  motion  to  remand  Hammond,  District  Judge,  6  Fed.  Rep.,  545,  held 
It  was  a  corporation  of  this  State,  and  remanded  the  case,  because  that  court 
had  no  Jurisdiction. 

Subsequently,  in  188-,  the  legislature  of  this  State  passed  an  act  authoris- 
ing the  Illinois  Central  Railroad  Co.,  an  Illinois  corporation,  to  acquire- 
and  operate,  by  lease  or  purchase,  the  line  of  the  Chicago,  St.  Louis  &  New 
Orleans  Railway  Co.,  and  it  is  a  matter  of  common  knowledge  that  in  com- 
pliance with  that  legislative  permission  a  lease  for  a  long  term  of  years  waa^ 
executed  to  the  Illinois  Central  Railroad  Co.,  and  that  company  now  op- 
erates the  line  of  road.  This  latter  act  authorizing  the  acquisition  by  the- 
Illinois  Central  Railroad  Co.  was  a  mere  license  to  the  foieign  railroad 
corporation  to  do  business  in  this  State.  Since  the  passage  of  that  act  sec- 
tion 841  has  been  passed,  and  suppose  now  that  the  Illinois  Central  Railroad' 
Go.  desires  to  build  a  line  of  road  for  itself  In  this  State,  and  In  order  to 
place  itself  within  the  constitutional  provision  so  as  to  exercise  the  power  of 
eminent  domain  its  stockholders  comply  with  section  841,  Kentucky  Stat- 
utes. 

In  such  case  no  court  would  be  justified  In  holding  that  that  act  by  the  com- 
pany's stockholders  did  no  more  than  was  done  by  the  act  of  the  legislature 
authorizing  the  lease.  This  history  of  one  line  of  railroad,  and  the  different 
acts  of  the  legislature  of  this  State  in  relation  thereto,  show  clearly  the  distinc- 
tion and  difference  between  the  intent  to  lloeDseand  to  create  a  corporation^ 
It  has  been  repeatedly  said  by  all  the  text-writers  and  authorities  that  no 
particular  form  of  words  is  necessary  to  create  a  corporation  or  to  grant  cor- 
porate powers.  If  the  act  shows  that  it  was  the  intention  to  create  a 
corporation,  such  has  always  been  held  to  be  the  effect. 

In  the  case  of  Grangers  Life  and  Health  Ins.  Co.  v.  Kamper,  in  78  Ala.». 
886,  the  question  arose  as  to  whether  the  insurance  company  was  a  corpora- 
tion of  the  Stat«  of  Mississippi  as  well  as  the  State  of  Alabama,  where  the^ 
first  charter  was  granted.  The  court  concJuded  that  It  was  a  corporation  Id 
Mississippi  and  said,  page  844:  *'This  aot  (of  Mississippi)  authorized  the 
company  to  establish  in  that  State  one  or  more  departments.  But  no  de- 
artment  could  be  established  until  citizens  of   the  State  had  subscribed  foc^ 


DAVIS'  iDM'E  V.  0.  ft  0.  BY.  CO.,  &C.  1135 

aDd  paid  or  seoured,  to  the  satisfaction  of  the  president  and  general  board  of 
directors,  a  capital  stock  of  1100,000;  and  the  directors  of  each  department 
were  requixed  to  be  citizens  of  the  State.  Upon  the  establishment  of  a  de- 
partment it  was  declared  the  corporation  was  to  be  regarded  as  a  home 
company,  and  shonld  be  entitled  to  have  and  enjoy  all  the  rights,  privileges, 
immunities  and  exemptions  of  life  insurance  companies  Incorporated  by  the 
laws  of  Mississippi.  Under  this  act  a  department  was  organized,  and  it  may 
perhaps  be  inferred  from  the  averments  of  the  bill  that  it  was  for  stock  of 
the  department,  and  not  for  the  capital  stock  of  the  company  in  this  State, 
the  appellees  were  subscribers.  The  effect  of  this  act  was  not  merely  to  li- 
cense or  to  enable  the  corporation  formed  in  this  State  to  transact  business 
and  exercise  its  powers  in  Mississippi.  It  is  of  far  wider  operation,  and 
creates  a  corporation  having  the  same  name,  and  like  franchises,  as  the  cor- 
poration formed  in  this  State,  whenever  there  was  an  organization  In  pur- 
suance of  its  provisions,  a  domestic  corporation,  in  the  words  of  the  act,  » 
home  company.  *  *  *  When  there  was  an  organization  in  pursuance  of 
its  provisions  a  corporation  existed,  having  its  own  capital,  its  own  mem- 
bers, its  own  domicil,  its  own  governing  body;  and  its  corporate  powers 
were  derived  not  fiom  a  foreign  power,  or  by  reference  lo  the  powers  a 
foreign  power  may  have  conferred  on  a  corporation  of  its  creation,  but  were 
the  rights,  privileges,  immunities  and  exemptions  of  life  insurance  com- 
*  panics  incorporated  under  the  laws  of  Mississippi.  The  act,  when  accepted, 
when  there  was  an  organization  under  its  provisions,  became  a  contract  be- 
tween the  State  and  the  corporators.'* 

In  the  case  of  McGregor,  qui  tarn.  v.  Erie  Railway  Co.,  85  N.  J.  Law,  116, 
the  Supreme  Court  of  New  Jersey  held  that  the  Erie  Railway  Co.  was  a  do- 
mestic corporation  by  reason  of  certain  acts  of  the  legislature.  The  court 
said:  "The  title  of  the  act  of  1862  declares  that  it  is  an  act  not  only  to  con- 
firm the  sale  under  the  foreclosure  of  the  property,  rights  and  franchises  of 
tbe  New  York  &  Erie  Railroad  Co.,  but  to  complete  the  organization  of  the 
Erie  Railway  Co.,  and  the  powers  and  provisions  of  that  act,  with  the  pre- 
liminary act  of  1860,  are  such  as  necessarily  to  give  the  Erie  Railway  Co. 
tbe  character  of  a  corporation  of  this  State,  although  it  is  not  so  expressly  de- 
clared. (10  Wall.,  667.)  There  is  not  a  mere  Incidental  power  conferred  or 
confirmed,  but  tbe  intrinsic  nature  of  the  franchises  and  privileges  the  Erie 
company  is  authorized  to  possess  and  enjoy  in  its  corporate  name,  as  well  as 
tbe  liabilities  imposed  by  tbe  act  of  1862,  were  such  as,  ipso  facto,  to  make 
it  a  domestic  corporation." 

In  the  case  of  Debnam  v.  Southern  Bell  Tel.  Co.,  decided  by  the  Supreme 
Court  of  North  Carolina  June  7,  1900,  36  S.  E.  Rep.,  269,  the  court,  after  a 
careful  review  of  all  the  Federal  authorities,  held  that  the  Southern  Bell 
lei.  Co.  was  not  entitled  to  a  removal  because  it  had  been  created  a  corpora- 
tion by  the  laws  of  North  Carolina.  The  court,  by  Douglas,  J.,  after 
quoting  from  the  case  of  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisville  Trust 
Oo.,  174  U.  S..  662,  as  follows:  "This  court  has  often  recognized  that  a  cor- 
poration of  one  State  may  be  made  a  corporation  of  another  State  by  tbe 
legislature  of  that  State.  In  regard  to  property  and  acts  within  its  territorial 
jarisdlctlon  (citing  1  Black,  286;  12  Wall.,  66;  18  Wall.,  270;  96  U.  S.,  460; 
107  U.  S.,  581;  108  U.  S..  433;  116  U.  S.,  307;  118  U.  S..  161;  151  U.  S..  673, 


1136  DAVIS'  ADM'r  v.  0.  A  0.  BY.  00.,  &0. 

and  again  on  the  same  page),  but  this  court  has  repeatedly  said  that  In 
order  to  make  a  corporation  already  in  existence  under  the  laws  of  one  State 
a  corporation  of  another  State,  the  language  used  must  imply  creation  or 
adoption  In  such  form  as  to  confer  the  power  usually  exercised  over  corpora- 
tions by  the  State  or  by  the  legislature,  and  such  allegiance  as  a  State  cor- 
poration owes  to  its  creator.  The  mere  grant  of  privileges  or  powers  to  it  as 
an  existing  corporation  without  more  does  not  do  this,  said  :  'This  clear  and 
concise  statement  of  the  law  would  meet  our  unqualified  approval,  even  if 
it  bad  come  from  a  different  source.  Applying  this  rule  in  its  strictest 
form,  we  are  clearly  of  opinion  that  the  act  now  under  consideration  does 
not  pretend  to  be  a  mere  grant  of  privileges  or  powers,  but  is,  in  legal  In- 
tent and  effect,  a  creation  or  adoption  in  such  form  as  to  confer  the  power 
usually  exercised  over  corporations  by  the  State  or  legislature,  and  such 
allegiance  as  a  State  corporation  owes  its  creator.  The  act  says  in  express 
terms  that  every  telephone  *  *  *  company  incorporated,  created  and  or- 
ganized under  and  by  virtue  of  the  laws  of  any  State  or  government  other 
than  that  of  North  Corolina,  desiring  to  own  property  or  to  carry  on  busi- 
ness or  to  exercise  any  corporate  franchise  whatsoever  in  this  State,  shall 
become  a  domestic  corporation  of  the  State  of  North  Carolina  by  filing,  etc. ; 
that  when  any  such  corporation  shall  have  complied  with  the  provisions  of 
this  act  above  set  out,  it  shall  thereupon  immediately  become  a  corporation 
of  this  State,  and  shall  enjoy  the  rights  and  privileges,  and  be  subject  to  the 
liability  of  corporations  of  this  State,  the  same  as  if  such  corporation  had 
been  originally  created  by  the  laws  of  this  State.  *  *  *  We  are  of  opin- 
ion that  as  the  defendant  has  become  a  domestic  corporation  of  the  State  of 
North  Carolina,  and  in  contemplation  of  law  a  citizen  thereof,  and  as  the 
plaintiff  has  sued  the  defendant  as  a  North  Carolina  corporation  upon  a 
cause  of  action  which  discloses  no  Federal  question  whatever,  the  case  can 
not  be  removed  into  the  circuit  court  of  the  United  States." 

The  cases  might  be  multiplied  to  sustain  this  view  that  section  841,  Ken- 
tucky Statutes,  is  not  a  mere  license  to  a  foreign  corporation,  but  was  in 
Itself  a  creative  statute,  providing  when  certain  formalities  are  complied 
with  a  corporation  is  created  in  this  State.  The  whole  question  is  one  of 
legislative  intent,  and  as  we  said  above,  there  can  here  be  no  question  as  to 
the  intention  to  create  a  corporation  when  section  841  is  complied  with. 

Appellee,  Chesapeake  &  Ohio  Railway  Co.,  having  complied  with  that  sec- 
tion, became  a  corporation  of  this  State,  a  citizen  and  resident  herein,  and 
being  such  and  sued  on  a  cause  of  action  presenting  no  Federal  question, 
was  not  entitled  to  a  removal  to  the  United  States  Circuit  Court. 

We  are  aware  tliat  Judge  Barr,  in  the  case  of  Talyor  v.  Illinois  Central  R. 
B.  Co.,  89  Fed.  Bep..  119,  took  a  different  view  from  the  one  here  expressed, 
and  while  we  greatly  admire  and  respect  his  ability  as  a  judge,  we  can  not 
agree  with  him  as  to  the  purpose,  meaning  and  effect  of  our  statutes.  It  is 
suggested  that  section  841,  Kentucky  Statutes,  is  unconstitutional  because 
in  conflict  with  the  commerce  clause  of  the  Federal  Constitution.  We  are 
of  the  opinion  that  there  is  no  conflict,  and  if  there  be  the  same  oonflioli 
would  exist  between  section  211  of  our  Constitution  and  the  commerce  clause 
of  the  Federal  Constitution.  There  is  nothing  in  section  211  of  the  Consti- 
tution, or  section  841,  Kentucky  Statutes,  that  in  any  way  interferes  with 
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Interstate  commeToe.  So  far  as  seotloo  841  provides,  the  appellee,  Chesapeake 
&  Ohio  Railway  Co.,  may  oarry  all  articles  of  coinnieroe  that  it  may  receive 
oatside  the  State  to  aoy  point  it  pleases,  Id  or  out  of  the  State,  but  it  can 
not  do  au  antra  State  busiuess  without  a  compliance  with  this  section. 

This  is  like  our  statute  providing  for  separate  coaches  for  the  white  and 
-colored  passengers.  That  law  is  valid,  and  has  been  upheld  as  to  all  passen- 
gers from  points  in  this  State  to  other  points  in  the  State,  but  would  not 
«pp1y  to  passengers  taken  outside  of  the  St-ate.  Does  not  apply  to  Interstate 
1)usine88.  The  question  as  to  the  validity  of  this  statute  was  directly  before 
this  court  in  the  Mobile  &  Ohio  Railroad  case,  supra,  and  it  was  therein 
-expressly  held  not  to  violate  the  Constitution.  The  foreign  railroad  cor- 
poration may,  under  a  license  or  by  mere  acquiescence,  engage  in  interstate 
'Commerce  through  this  State;  but  it  could  exercise  no  power  of  eminent 
domain  for  any  purpose  whatever.  Nor  could  the  legislature  grant  to  such 
foreign  corporation  the  power  of  eminent  domain  because  of  section  211  of 
the  Constitution.  If  the  power  and  right  of  eminent  domain  Is  to  be  exer- 
cised, it  is  necessary  that  the  railroad  oorpoxatlon  that  exercises  it  be  a 
corporation  of  this  State. 

The  Virginia  corporation  could  not  exercise  the  power  of  eminent  domain, 
-and  by  incorporating  In  this  State  under  the  provisions  of  section  841,  Ken- 
tucky Statutes,  this  valuable  right  and  great  power  is  conferred  on  the  Incor- 
porators. By  compliance  with  this  provision  there  was  a  right  conferred, 
-and  power  given,  that  could  only  be  given  to  a  domestic  corporation,  and  we 
hold  that  at  the  same  time,  and  in  order  to  acquire  this  i^lght  of  eminent 
-domain,  a  corporation  was  created.  It  is  to  be  presumed  that  the  corpora- 
tors, stockholders  and  directors  who  voluntarily  complied  with  section  841 
desired  to  possess  the  right  of  eminent  domain,  and  as  that  could  only  be  ob- 
tained in  this  State  by  a  domestic  corporation,  voluntarily  sought  to  be,  and 
^was,  created  and  organized  Into  a  corporation  by  compliance  with  section  841. 

WtHjonolude,  therefore,  that  appellee  is  a  corporation  of  this  State,  and  as 
such  was  sued,  and  its  petition  for  removal  to  the  Federal  court  was  InsuflS- 
-cient,  as  there  was  no  showing  of  diverse  citizenship. 

The  order  and  Judgment  of  removal  was,  therefore,  erroneous,  and  is  le- 
'▼ersed  and  cause  remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judges  DuRelle,  Burnam  and  O'Rear  dissenting. 

Judge  O'Uear  delivered  the.following  dissenting  opinion: 

This  is  an  action  brought  originally  against  appellee,  Chesapeake  &  Ohio 
Hy.    Co.,  by   appellant  for   the  death   of  iippellant's  intestate,  alleged  to 
liave  been  caused  by  the  negligent  act  of  appellee  in  the  operation  of  its  rail- 
road train  in  Lewis  county.    Subsequent  to  the  filing  of  the  original  petition 
^be  persons  alleged  to  have  been  in  charge  of  the  train  as  engineer,  fireman 
«nd  brakeman  were  made  defendants,  but  they  have  not  been   served   with 
process  and  are  not  before  the  court,  and  in  the  petition  for  a   removal  It  is 
^illeged  that  they  were  not  upon  or  in  charge  of  the  train  at  the  time  of  the 
iftccldent.    LatK  the  Maysville  i^  Big  Sandy  R.  R.  Co.  was  joined  as  defend- 
ant, it  being  the  owner  and  lessor  of  the  track  and  right  of  way  over  whlofa 
appellee  is  operating  its  road,  but  it  has  not  been  brought  before  the  court. 
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The  Bole  defendant  at  the  time  of  the  removal  prooeedings  was  the  appellee^ 
Chesapeake  &  Ohio  By.  Co. 

The  majority  opinion  assumes  the  proposition  in  this  oase  to  be,  and  I 
*  think  correctly,  alone  whether, appellee's  compliance  with  section  841  of  the- 
Kentuoky  Statutes  constitutes  it  a  domestic  corporation.  If  it  does,  appel- 
lant beinK  also  a  citizen  of  Kentucky,  the  cause  is  not  removable  to  th» 
Federal  court.  This  question  might  be  divided  for  consideration  into  these- 
two  heads : 

1st.  Is  it  competent  for  the  legislature  to  deny  a  continuance  of  the  privi- 
lege to  a  foreign  corporation  alroady  within  its  borders  and  engaged  in  the- 
business^  of  carrying  on  interstate  commerce,  unless  such  foreign  corpora- 
tion shall,  under  such  onerous  penalties  as  to  practically  amount  to  confisca- 
tion of  its  property,  become  a  citizen  of  this  State P 

2d.  If  such  foreign  corporation  should  accept  the  terms  so  prescribed  by 
the  legislature,  would  it  thereby  become  a  citizen  of  the  State  of  Kentucky 
in  the  sense  employed  in  the  Federal  statutes,  so  that  a  suit  against  it  by  a 
citizen  of  this  State  would  not  be  removable  into  the  United  States  Courtsf 

The  complex  nature  of  our  government  has  first  and  last  been  the  source 
of  much  discussion  and  occasional  conflict  of  jurisdiction  between  the  State 
and  Federal  authorities.  Without  attempting  to  enter  upon  an  analysis  or 
a  discussion  of  this  question,  I  hold  to  the  opinion  that  in  those  mattera 
where  the  Federal  Constitution  reserved  to  the  Federal  government  exclu- 
sive jurisdiction,  the  rights  of  the  States  over  such  may  not  be  extended 
beyond  legitimate  and  proper  taxation  and  the  exercise  of  its  police  power. 
In  other  respects,  the  Federal  control  of  the  question  is,  and  from  the  very 
nature  of  the  case  must  be,  ample,  complete  and  exclusive,  and  may  be 
exercised  as  if  State  lines  did  not  exist.  Among  these  subjects  is  that  of  in- 
terstate commerce.  It  is  not  pretended  in  this  case  that  section  841  of  the 
statute  under  discussion  was  intended  to  be,  or  is,  an  exercise  of  either  the 
taxing  power  or  that  It  is  a  police  regulation  by  the  State  government.  The 
record  in  this  case  discloses  the  fact  to  be  that  prior  to  the  enactment  of 
section  841  there  existed  in  this  State  a  railroad  corporation  created  by  the 
laws  of  this  State,  known  as  the  Maysville  &  Big  Sandy  R.  R.  Co., 
which  owned  a  right  of  way  and  roadbed  extending  from  Boyd  county, 
Kentucky,  to  Covington,  Kentucky;  that  appellee,  before  the  enactment  of 
the  statute  mentioned,  acquired  from  the  Muysville  &  Big  Sandy  R.  R. 
Co.,  by  lease  for  a  long  term  of  years  its  roadbed  and  properties,  and  has 
since  been,  and  is  now,  operating  same  under  that  lease;  that  appellee  Chesa- 
peake &;  Ohio  Ry.  Co.  is  a  corporation  originally  created  by  the  State  of 
Virginia,  with  an  enabling  act  by  the  State  of  West  Virginia.  Thus  iii> 
would  appear,  and  it  is  not  questioned  in  this  oase,  that  appellee  was  en- 
gaged in  carrying  Interstate  traffic  between  the  Stat-es  of  Virginia.  West 
Virginia,  Kentucky  and  Ohio.  Appellant's  petition  alleges  the  lease  above 
referred  to  in  such  terms  as  to  permit  us  to  Indulge  the  presumption  in  this 
record  that  the  lease  was  regularly  entered  into  by  the  permission  of  thla 
State.  Whether  such  permission  Is  evidenced  by  a  general  enactment,  or  by 
special  act  authorizing  it,  it  will  amount  at  least  to  a  Tlo'enMe  at  the  time 
the  contract  of  lea>^e  w.i<4  ni*ide.  Allowing  these  facts  to  be  true,  then  waa 
It  competent  for  the  leui^laturd  of  this  .State  to  prohibit  appellees  oontinuin^^ 
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the  enjoymoDt  of  the  property  It  had  acquired  under  the  provlsloD  referred 
to,  aod  Itfi  use  In  carrylDia;  on  interstate  oommeroe,  without  appellee  should 
beoome  inoorporated  as  a  oltizen  of  Kentucky,  and  Rive  up  the  privileges, 
and  rights  attaching  to  its  then  existence  as  a  citizen  solely  of  another 
State?  I  maintain  that  it  could  not.  If  the  State  could  legally  require  that 
all  persons  engaged  in  interstate  traffic  within  the  borders  of  this  State 
should  become  first  citizens  of  this  Stat-e,  it  would  be  equivalent  to  saying 
that  none  but  citizens  of  this  State  could  engage  therein  in  such  traffic. 
The  penalty  of  $1,000  per  day  denounced  by  statute  against  all  who  refuse  or 
fail  to  first  become  citizens  of  this  State  before  they  can  operate,  or  continue 
to  operate,  a  railroad  in  or  through  this  State  is  manifestly  prohibitive.  By 
statute  none  but  corporations  can  acquire  in  this  State  the  right  to  operate 
railroads.  If  no  corporation  but  one  created  by  this  State,  in  every  sense  of 
the  word  a  domestic  corporation,  can  operate  a  railroad  in  this  State,  then  it 
necessarily  follows  that  this  State  not  only  could,  but  would  by  the  operation, 
of  the  statute  quoted,  if  given  the  effect  ascribed  to  it  by  the  majority  opin- 
ion, effectually  control  all  commerce  within  and  through  this  State.  If  it  be 
ooncefied  that  the  State  may  say  who  may  and  who  shall  not  carry  on  the 
business  of  a  common  carrier  within  its  borders,  it  must  of  necessity  follow 
that  such  State  exclusively  controls  and  regulates  the  matter  of  all  com- 
merce therein.  In  all  other  things  than  that  of  Interstate  commerce  a  State 
may  regulate  the  entrance,  or  even  deny  altogether  the  admission,  of  foreign, 
corporations  to  do  business  therein.  It  has  been  definitely  settled,  too,  that, 
a  corporation  is  not  a  citizen  within  the  meaning  of  the  provisions  of  the 
Federal  Constitution,  providing  that  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  of  the  several  States. 

The  precise  question  of  the  power  of  a  State  to  regulate  the  conduct  of  in- 
terstate commerce  by  first  requiring  a  license  of  a  common  carrier  engaged 
therein,  although  such  carrier  was  a  foreign  corporation,  was  directly  pre- 
sented and  determined  in  the  case  of  Crutcher  v.  Kentucky,  141  U.  S.,  47. 
In  that  case  the  court  said:  ''If  a  partnership  firm  of  individuals  should 
undertake  to  carry  on  the  business  of  interstate  commerce  between  Ken- 
tucky and  other  States,  it  would  not  be  within  the  province  of  the  State- 
legislature  to  exact  conditions  on  which  they  should  carry  on  their  business^ 
nor  to  require  them  to  take  out  a  license  therefor.     To  carry  on  interstate 
commerce  is  not  a  franchise  or  a  privilege  granted  by  the  State;  it  is  a  right 
which  every  citizen  of  the  United  States  is  entitled  to  exercise  under  the- 
Constitution  and  laws  of  the  United  States;  and  the  accession  of  mere  cor- 
porate facilities  as  a  matter  of  convenience  in  carrying  on  their  business. 
can  not  have  the  effect  of  depriving  them  of  such  right,  unless  congress, 
should  see  fit  to  impose  some  contrary  regulation  on  the  subject." 

In  Norfolk  &  Western  B.  R.  Co.  v.  Pennsylvania,  136  U.  S.,  114.  the  facts 
'were  that  the  State  of  Pennsylvania  undertook  by  an  act  of  the  legislature 
to  require  all  foreign  corporations  having  an  office  or  offices  in  that  Com- 
monwealth to  pay  an  annual  license  fee,  and  providing  a  penalty  for  the 
failure.  The  Norfolk  &  Western  B.  B.  Co.  was  a  corporation  created  by  the 
laws  of  Vlrgl^oia  and  West  Virginia,  and  engaged  in  the  carrying  on  of  in- 
terstate traflSo  through  other  States,  and  by  traffic  arrangements  into  the- 
State  of  Pennsylvania.    Having  failed  to  take  out  the  license  prescribed  h^ 
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4be  PeDDflylvanla  act,  JudgmeDt  was  reDdered  agalDst  tbe  railroad  oompany 
for  penalties.  UpoD  appeal  the  Supreme  Court  of  the  Uuited  States,  speak- 
iuff  through  Mr.  Justice  Lamar,  held  :  "It  is  well  settled  by  numerous  de- 
visions  of  this  court  that  a  State  can  not,  under  the  fKulse  of  a  lioense  tax. 
exclude  from  its  jurisdiction  a  foreign  corporation  engaged  in  interstate 
commerce,  or  impose  any  burden  upon  such  commerce  within  its  limits. " 

It  would  seem  to  follow  as  a  consequence  that  if  a  State  can  not  regulate 
or  exclude  from  its  jurisdiction  a  foreign  corporation  engaged  in  interstate 
commerce  by  the  adoption  of  "the  guise  of  a  license  tax,"  it  could  not  do  so 
by  any  guise. 

In  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.,  84,  the  State  of  Ten- 
nessee sought  to  impose  a  license  tax  upon  a  Kentucky  corporation,  which 
was  engaged  in  furnishing  cars  for  the  transportation  of  passengers  between 
the  States.  The  Tennessee  statute  was  held  to  be  invalid  as  being  an  inter- 
ference with  interstate  commerce. 

Whether  a  foreign  corporation  proposing  to  engage,  or  being  engaged,  in 
carrying  interstate  commerce  would  have  tbe  right  to  enter  any  State  with- 
out its  permission,  and  to  acquire  a  right  of  way  therein,  is  a  question  not 
presented  in  this  case,  and  one  that  has  not,  so  far  as  I  am  advised,  been 
expressly  determined. 

In  the  case  of  St.  Louis  &  San  Francisco  By.  Co.  v.  James,  161  U.  S.,  654, 
opinion  by  Mr.  Ju6*tice  Shiias,  it  was  Intimated  that  the  right  existed,  at 
least  the  question  is  there  clearly  shown  to  be  an  open  one  so  far  as  the 
Federal  authorities  are  concerned.  If  the  States  can  not  require  first  a 
license  from  a  foreign  corporation  or  person  engaged  in  interstate  commerce 
before  they  can  enter  such  States  and  do  business  there,  it  as  certainly  fol- 
lows that  such  State  can  not  require  more  than  taking  out  a  license,  that  is, 
it  could  not  require  such  person  or  corporation  to  become  a  citizen  of  the 
objecting  State.  Although  a  foreign  corporation  or  person  engaging  in  such 
trafiSc  has  taken  out  such  license,  or  has  conformed  to  the  statute  contain- 
ing tbe  terms  set  forth  in  section  841,  supra,  it  can  not  be  held  to  be  a  vol- 
untary act  when  done  under  the  coercive  influence  of  the  highly  penal 
statute,  threatened  to  be  enforced  upon  a  failure  to  conform  to  the  statute. 
Kentucky  did  not  create  this  corporation;  can  not  terminate  its  exidtenoe; 
could  not  liquidate  its  affairs  at  the  instance  of  a  creditor  or  stockholder, 
even  upon  showing  otherwise  justifying  it.  Its  existence  as  a  corporation 
Is  not  due  in  any  part  to  the  sovereign  or  creative  power  of  this  Common- 
wealth. The  utmost  that  this  State  could  have  done  was  to  confer  upon  tbe 
existing  corporation,  resident  conclusively  In  the  eye  of  the  law  In  another 
State,  certain  privileges  supposed  to  be  necessary,  or  at  least  desirable  to  be 
'«o  conferred.  The  fact  of  the  legal  residence  of  a  corporation  may  be  a 
fiction  of  the  law.  But  it  is  a  necessary  one,  and  one  that  is  well  estab- 
lished and  understood.  But  to  say  that  the  same  corporation  may  be  f<iv 
Identical  purposes  a  resident  at  the  same  time  of  two  States  seems  but  a 
fancy.  At  any  rate,  even  if  the  fact  could  be  accomplished,  it  should  not 
be  unless  the  fact  is  that  the  corporation  both  intends,  to  and  does,  obtain 
legal  vitality  and  existence  as  a  corporation  from  both  sove^^^nties. 

It  seems  that  a  corporation,  so  far  as  the  Federal  authorities  go,  may  be 
tsreated,  having  power  granted  to  it,  and  deriving  corporate  existence  and 
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authority  in  part  from  two  or  more  States  (Loaisville,  &o.,   By.   Go.  v. 
Louisville  Trust  CO.,  174  U.  S.,  660),  although  this  court,  iu  an  opiuion  by- 
Gblef  Justice  Hargis,  in  GoTiDgtoo  and  Gincinnati  Bridge  Go.  v.  Wooley, 
78  Ky.,  698,  seems  to  have  taken  an  opposite  view.    Nor  does  it  seem  to  h^ 
an  open  question   that  the  same  incorporators  may  incorporate  under  the 
ame  name  in  two  or  more  States:  but  I  do  not  ooncelve  that  either  of  these^ 
propositions  is  involved  here.    The  majority  opinion  (zoes  to  the  extent  of* 
boldlnfi  that  by  n  compliance  with  section  841  of  the  statutes  a  foreign  cor- 
poration engaged  in  operating  a  railway  in  this  State  thei'eby  becomes  a  cor- 
poration created  by  this  State.    There  can  be  but  two  reasons  for  an  enact- 
ment of  the  statute  in  question.    One  is  to  confer  upon  foreign  corporationa. 
proposing  to  operate  railroads  in  this  State  the  right  as  such  to  do  so.    Tha 
other  is  to  deny  any  person,  except  a  corporation  of  this  State,  to  engage  in 
that  business.    The  latter,  in  my  view,  under  the  authorities  above  referred 
to,  would  be  an   unconstitutional  requirement.    Therefore,  the  first  must 
have  been  the  purpose  of  our  legislation.    In  other  words,  it  is  an  enabling 
act  to  confer  upon  corporations  already  created,  and  existing  and  deriving 
their  authorities  from,   and  owing  allegiance  and    responsibility  to,  soma 
other  State  to  operate  a  railroad  in  this  Srate. 

The  case  of  the  St.  Louis  Sc  San  Vranclsco  By.  Go.  v.  James  seems  al) 
but  conclusive  of  this  question.    In  that  case  the  railroad  corporation  waa. 
created  by  the  State  of  Missouri.    It  owned  and  operated  a  railroad  line  ex- 
tending into  and  through  the  State  of  Arkansas,  and  also  partly  through, 
the  State  of  Missouri.    The  legislature  of  Arkansas  enacted  a  statute  per- 
mitting foreign  corporations  to  operate  railroads  in  that  State,  provided 
that  before  they  sbould  be  "permitted  to  avail  itself  of  the  benefits  of  thia 
act,  or  any  part  thereof,  such  corporation   shall  file  with  the  secretary  of* 
state  of  this  State  a  certified  copy  of  its  articles  of  incorporation,  if  incor- 
porated under  a  general  law  of  such  State  or  Territory,  or  a  certified  ccipy  of 
the  statute  laws  of  such  State  or  Territory  incorporating  such  company, 
where  the  charter  of  such  railroad  corporation  was  granted  by  special  statute- 
of  such  State;  and  upon  the  filing  of  such  articles  of  incorporation  or  such 
charter,  with  a  map  and  profile  of  the  proposed  line  and  paying  the  fees  pre- 
scribed by  law  for  railroad  charters,   such  railroad  company  shall,  to  all^ 
intents  and  purposes,  become  a  railroad  corporation  of  this  State,  subject  to 
all  the  laws  of  the  State  now  in  force  or  hereafter  enacted,  the  same  as  if 
formally  incorporated  in  this  State.'*    •    •    « 

In  a  litigation  between  a  citizen  of  Missouri  and  the  railway  company, 
brought  in  the  United  States  Gourt  for  the  Western  District  of  Arkansas^ 
this  question  was  presented,  and  was  certified  by  the  Gircuit  Gourt  of  Ap- 
peals of  that  circuit  to  the  Supreme  Gourt  for  decision,  and  there  decided: 
"Id  view  of  the  provisions  of  the  act  of  the  general  assembly  of  Arkansas 
approved  March  IS,  1880,  did  the  St.  Louis  &  San  Francisco  Bailway  Go. 
by  filing  a  certified  copy  of  its  articles  of  incorporation  under  the  laws  of' 
Missouri  with  the  secretary  of  state  of  Arkansas,  and  continuing  to  operate 
its  railroad  ^liiVbugb  that  State,  become  a  citizen  of  the  State  of  Arkansas 
so  as  to  give  the  circuit  court  of  the  United  States  for  the  Western  District, 
of  Arkansas  jurisdiction  of  this  action,  in  which  the  defendant  in  error  was 
and  is,  a  citizen  of  the  State  of  Missouri?" 

In  the  elaborate  opinion,  in  which  all  the  authorities  affecting  that  ques^ 
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tioo  aeem  to  have  been  reviewed,  the  oourt  thus  stated  the  effect  of  the  act 
-above  referred  to:-  *'It  la  competeot  for  a  railroad  oorporation  organized 
QDder  the  hiws  of  one  State,  when  authorized  to  do  so  by  the  ooosoDt  of  the 
State  which  created  it,  to  accept  aothorlty  from  another  State  to  extend  its 
railroad  into  such  State  and  to  receive  a  grant  of  power  to  own  and  control, 
t)y  lease  or  purchase,  railroads  therein,  and  to  subject  itself  to  such  rules 
«ud  regulations  as  may  be  prescribed  by  the  second  State.  Such  legislation 
on  the  part  of  two  or  more  States  is  not,  in  the  absence  of  inhibitory  legis- 
lation by  Congiess,  regarded  as  within  the  constitutional  prohibition  of 
agreements  or  compacts  between  States.  Such  corporations  may  be  treated 
by  each  of  the  States  whose  legislative  grants  they  accept  as  domestic  cor- 
porations. The  presumption  that  a  corporation  is  composed  of  the  citizens 
t)f  the  State  which  created  it  accompanies  such  corporation  when  it  does 
business  in  another  State,  and  it  may  sue  or  be  sued  in  the  Federal  courts 
in  such  other  State  as  a  citizen  of  the  State  of  its  original  creation.  We  are 
now  asked  to  extend  the  doctrine  of  indisputable  citizenship,  so  that  if  a 
corporation  of  one  State,  indisputably  taken,  for  the  purpose  of  Federal 
jurisdiction,  to  be  composed  of  citizens  of  such  State,  is  authorized  by  the 
law  of  another  State  to  do  business  therein,  and  to  be  endowed,  for  local 
purposes,  with  all  the  powers  and  privileges  of  a  domestic  oorporation,  such 
adopted  corporation  shall  be  deemed  to  be  composed  of  citizens  of  the  second 
■State,  in  such  a  sense  as  to  confer  jurisdiction  on  the  Federal  courts  at  the 
suit  of  a  citizen  of  the  State  of  Its  original  creation.  We  are  unwilling  to 
sanction  such  an  extension  of  a  doctrine  which,  as  heretofore  established, 
went  to  the  very  verge  of  judicial  power.'' 

The  language  of  the  act  in  the  Arkansas  case  was  no  stronger,  and  the 
purpose  no  more  manifest,  than  in  the  case  at  bar.  The  facts  as  to  whether 
the  foreign  corporation  becomes  a  citizen  of  the  State  whose  privileges  it  ac- 
cepts are  analogous  to  this  case.  Whatever  may  be  the  views  of  the  members 
t)f  the  court,  or  of  other  courts  of  the  States  on  this  subject,  we  must,  and 
cheerfully  should,  put  ourselves  in  accord  with  the  declarations  of  that 
court  of  f  nal  resort  having  jurisdiction  of  this  question.  For  that  reason  I 
bold  that  the  learned  circuit  judge  correctly  ordered  this  case  to  be  removed 
Into  the  United  States  Court  for  the  Eastern  District  of  Kentucky,  and  his 
Judgment  should  have  been  affirmed. 

Judges  DuRelle  and  Burnam  concur. 


SWIOE'S  ADM'R  v.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO.,  &c. 
(Filed  December  9,  1902~Not  to  be  reported.) 

A.  E.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Wortbington  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  question  of  removal  to  the  United  States  Circuit  Court  presented  in 
this  case  is  identical  with  that  presented  in  the  case  of  Davis'  Admr  v. 
Chesapeake  &  Ohio  Railway  Co.,  ante,  1125,  this  day  decided. 

For  the  reasons  there  given  the  judgment  and  order  of  removal  herein  is 
erroneous  and  is  reversed  and  cause  remanded  for  further  proceedings  not 
tnoonsistent  herewith. 
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TURNER  V.  TURNER. 
(Filed  December  9,  1902— Not  to  be  reported.) 

• 

New  trial— In  tbls  aotiOD  to  quiet  the  title  to  a  tract  of  land  an  answer 
was  filed  to  the  petition,  to  which  no  reply  was  filed.  At  a  subsequent  term  of 
the  court  the  answer  was  taken  for  confessed  and  the  petition  dismissed.  A 
{letition  for  a  new  trial  was  afterwards  filed,  setting  up  reasons  why  plaintiff 
did  not  appear  and  file  a  reply  to  the  answer.  The  court  sustained  a  demur- 
rer to  the  petition  and  dismissed  it.  Held— That  allegations  in  the  petition 
lor  a  new  trial  are  sufBoient,  and  the  court  erred  in  dismissing  It. 

J.  G.  Forrester  and  J.  B.  Einnaird  for  appellant. 

W.  F.  Hall  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

In  November,  1899,  the  appellant  filed  suit  against  the  appellee  in  the  Har- 
lan Circuit  Court  to  quiet  title  to  a  certain  tract  of  land.  At  the  November 
term,  1899,  no  order  seems  to  have  been  made.  It  also  seems  that  no  service 
of  aummons  was  had  on  the  appellee,  but  at  the  August  term,  1900,  of  said 
oourt  the  appellee  filed  his  answer.  No  action  seems  to  have  been  taken  at 
the  February  term,  1900,  and  the  case  stood  continued  until  November,  1900, 
at  which  term  the  cause  was  submitted,  and  the  answer  taken  for  confessed, 
and  plaintiff's  petition  dismissed.  On  the  12th  of  February,  1901,  the  appel- 
lant filed  his  petition  in  the  circuit  court  for  the  purpose  of  obtaining  a  new 
tilal  of  the  action  aforesaid,  giving  reasons  why  he  did  not  appear  and  reply 
to  the  answer  of  the  appellee,  then,  as  now,  the  defendant  in  said  suit. 

The  court  below  sustained  a  demurrer  to  the  petition,  and  appellant  fail- 
ing to  plead  further,  his  action  was  dismissed.  To  reverse  that  Judgment 
this  appeal  is  prosecuted.  We  deem  it  unnecessary  to  recite  in  detail  the 
Uronnd  for  anew  trial  relied  on  in  appellant's  petition.  Snfi^ce  to  say 
that  after  a  careful  consideration  of  the  same  we  are  of  opinion  that  the  facts 
stated  in  the  petition,  which,  on  demurrer,  must  be  taken  as  true,  entitle 
the  appellant  to  a  new  trial. 

The  judgment  sustaining  the  demurrer  and  dismiFsing  the  petition  is, 
therefore,  reversed  and  cause  remanded,  with  directions  to  overrule  the  de- 
an arrer  and  for  further  proceedings  consistent  herewith. 


BARNES  V.  COMMONWEALTH. 
(Filed  Deceml)er  4,  1903— Not  to  be  reported.  ); 

1.  Criminal  law— Excusing  juror— After  twelve  jurors  on  the  trial  of  ap- 
pellant for  murder  had  qualified,  but  before  the  attorney  for  the  Common- 
'wealth  had  exercised  the  right  of  peremptory  challenge,  the  court  did  not 
abuse  its  discretion  in  excusing  a  juror  on  the  motion  made  by  the  Com- 
monwealth on  the  statement  of  the  attorney  that  the  juror  would  be  needed 
as  a  witness. 

2.  Evidence— i^tatement  of  the  accused  made  before  the  killing,  that  he  in- 
tend^ to  kill  some  one,  was  competent  evidence,  although  the  person  threat- 
ened was  not  indicated.  The  accused  having  admitted  that  he  had  a  loaded 
pistol  in  his  cell;  he  claimed  that  the  pistol  belonged  to  another  prisoner. 
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The  CommoDwealth  introduoed  the  prlsoDer,  who  deoied  that  the  aooased 
bad  bis  pistol.  It  Is  objected^  tbat  the  ComiooDwealtb  was  permitted  to  ood- 
tradiot  tbe  aoonsed  oo  a  oollateral  issue.  Held— Tbat  said  eTldence  was^ 
oompetent. 

S.  ETidsDoe  of  flight  of  tbe  aconsed  is  ooropeteDt—Tbe  cbaracter  of  tbe  ao- 
oused,  wbo  testifies  for  bimself,  way  be  impeached  the  same  as  any  other 
witness,  and  witnesses  were  properly  introduoed  for  this  purpose.  Couosel- 
for  appellant  cross-ezamined  them  to  af^oertain  the  information  upon  which 
their  opinion  was  formed.  In  doing  so,  certain  answers  were  made  in  re- 
sponse to  questions  asked  which  indicated  that  the  defendant  bad  been  ac- 
cused of  certain  misdemeanors,  moral  delinquencies  and  unnelgbborly 
conduct.  Tbe  defense  bad  tbe  right  to  expose  or  develop  the  ground  of  thehr 
opinions.  When  the  witnesses  gave  them  tbe  defendant  had  no  right  to  have 
the  answers  excluded  from  tbe  jury. 

4.  New  trial— Tbe  lower  court  refused  to  grant  a  new  trial  on  the  alleged 
ground  that  one  or  two  jurors  had  expressed  their  opinion  as  to  tbe  guilt  of 
the  accused  before  they  were  accepted  as  jurors.  This  is  objected  to  on  ap> 
peal.  Held— Tbat  l^e  action  of  tbe  court  on  this  question  is  not  subject  to* 
exception,  under  section  281,  Civil  Code  of  Practice. 

John  S.  Eelley  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  tbe  second  appeal  of  thin  case  (22  Ky.  Law  Bep.,  1802).  The  appel- 
lant was  indicted  for  the  murder  of  W.  B.  Nicbolls.  The  first  trial  reFulti<l 
in  a  life  sentence.  On  the  last  trial  be  was  found  guilty  and  sentenced  to 
the  penitentiary  for  five  years. 

Tbe  reasons  for  which  a  reversal  is  sought  will  appear  from  the  considera- 
tion of  tbe  questions  herein  discussed.  While  the  jury  was  being  empaneled, 
John  W.  Mahoney,  a  regular  juryman,  was  sworn  and  examined  touching 
bis  qualifications  as  a  juror.  Eleven  others  were  likewise  examined,  and  tho 
twelve  were  found  to  be  qualified.  Before  exercising  bis  right  to  make  per> 
emptory  challenges,  tbe  Commonwealth's  attorney  announced  to  the  court 
that  be  desired  Mahoney  to  be  excused,  as  the  Commonwealth  wished  to  in- 
troduce him  as  a  witness  on  tbe  trial  of  tbe  case.  Over  the  objection  of  the 
defendant,  the  court  excused  him  from  tbe  jury.  He  was  not  Introduced  aa 
a  witness  by  tbe  Commonwealth,  nor  does  it  appear  why  be  was  not  intro- 
duoed. It  is  insisted  tbat  tbe  effect  of  the  action  of  tbe  court  was  to  give 
tbe  Commonwealth  a  peremptory  challenge  in  addition  to  those  allowed  by 
law.  This  objection  Is  based  upon  tbe  idea  that  tbe  Commonwealth  wisht^d 
to  get  rid  of  Mahoney  without  tbe  loss  of  one  of  its  peremptory  chalifngeF, 
and  that  be  was  acting  in  bad  faith.  Tbe  fact  that  the  Commonwealth's  at- 
torney did  not  introduce  the  witness  does  not  authorize  the  inference  to  b» 
drawn  at  tbe  time  be  moved  the  court  to  excuse  him  tbat  be  did  not  Intend 
to  do  so.  It  was  a  matter  of  sound  discretion  with  the  court  as  to  whetbAr 
be  would  excuse  tbe  juror,  and  he  did  not  abuse  it  in  relieving  tbe  juror- 
from  service. 

Tbe  Commonwealth  introduced  Jacob  Lowe,  who  testified  that  he  heani 
tbe  appellant  say  :  "I  will  kill  the  God  dam  son  of  a  bitch  before  sundown.'  "^ 
At  the  time  be  made  tbat  statement  he  did  not  mention  the  name  of  the  d»- 
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oeased,  but  it  was  before  and  od  tbe  same  day  of  the  homicide.  Tbls  ezpres- 
■ioD  haviDR  been  made  uDder  the  oiroamstanoes,  showed  tbe  purpose  of  the 
appellant  to  injure  or  kill  some  one,  and  the  jury  was  authorized  to  infer 
from  it  that  the  deceased  was  the  object  of  his  murderous  design.  (Brooks 
V.  Commonwealth.  100  Ey.,  191;  Howard  t.  Commonwealth,  24  Ey.  Law 
Bep.,  612.)  On  the  cross  examination  of  the  accused  he  admitted  that  he 
bad  a  loaded  pistol  in  bis  cell  in  the  county  jail,  but  he  claimed  that  it  had 
been  left  in  pawn  by  Emmett  Hardin,  who  bad  been  confined  in  the  jail  a» 
a  prisoner.  The  purpose  of  this  testimony  was  to  show  that  the  accused  had 
a  design  to  break  jail  and  escape.  The  Commonwealth  introduced  Emmett 
Hurdin,  who  testified  that  the  pistol  found  in  the  appellant's  cell  was  not 
the  one  which  he  left.  It  is  insisted  that  the  court  allowed  the  Common- 
wealth to  contradict  tbe  defendant  on  a  collateral  issue.  The  defendant 
sought  to  break  the  force  of  tbe  testimony  of  the  Commonwealth  by  showinj^ 
that  another  prisoner  bad  left  tbe  pistol  in  the  jail.  The  testimony  of  the 
Commonwealth  tended  to  show  that  he  probably  had  two  pistols  there  in- 
stead of  one,  which  tended  to  show  a  desperate  effort  was  contemplated  to 
break  jail  and  make  his  escape.  It  was  always  competent  to  prove  that  one 
accused  of  crime  fied  to  avoid  prosecution,  or  that  be  bad  attempted  to  do 
so.  The  Commonwealth  had  the  right  to  impeach  the  character  of  the  ap- 
pellant the  same  as  any  other  witness.  (McDonald  v.  Commonwealth,  86 
Ey.,  13;  Commonwealth  v.  Harrigan,  89  Ey.,  807.)  Witnesses  were  Intro- 
duced for  that  purpose  who  qualified  themselves  to  do  so.  Counsel  for  ap- 
pellant cross  examined  them  to  ascertain  the  information  upon  which  their 
opinion  was  formed.  In  doing  so  certain  answers  were  made  in  response  ta 
the  questions  asked,  which  indicated  that  the  defendant  had  been  accused  of 
certain  misdemeanors,  moral  delinquencies  and  unneighborly  conduct.  The 
defense  had  tbe  right  to  expose  or  develop  the  ground  of  their  opinions. 
When  tbe  witnesses  gave  them  the  defendant  had  no  right  to  have  the  an- 
swers excluded  from  the  jury.  It  was  the  province  of  the  jury  to  determine- 
tbe  weight  and  credibility  of  the  evidence  of  the  witnesses  introduced  upon 
tbe  subject  of  character.  It  follows  that  the  Commonwealth's  attorney'a 
remarks  on  this  evidence  were  legitimate. 

One  of  tbe  grounds  for  a  new  trial  was  that  one  or  two  of  tbe  jurors  bad 
expressed  opinions  as  to  the  guilt  of  tbe  accused  before  they  were  accepted 
as  jurors.  The  action  of  tbe  court  on  this  question  in  refusing  a  new  trial 
is  not  subject  to  exception.  (Civil  Code  of  Practice,  section  281;  Howard  v^ 
Commonwealth,  33  Ey.  Law  Bep.,  1856.) 

Tbe  judgment  is  affirmed. 


CALLENDEB'S  ADM'B  v.  CALLENDEB. 

( Filed  December  10,  1902— Not  to  be  reported. ) 

Decedent's  estate— Pleading— Exceptions  to  claims— C.  died  intestate,  leav- 
lDf{  surviving  him  bis  two  sons  and  a  tract  of  land  worth  about  14,000  or 
S5,000.  Appellant,  the  oldest  son,  qualified  as  bis  administrator,  and  insti. 
-kuted  this  salt  to  settle  tbe  estate,  and  alleged  that  tbe  appellee  claimed  that 
i;be  estate  owed  him  a  considerable  sum,  the  exact  nature  of  which  plaintiff 
43id  not  know.    In  bis  answer  appellee  claimed  that  the  estate  owed  bim  a 

vol.  24  -73 
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<}ODslderabie  sum,  without  settlog  it  ap,  but  alleged  that  It  was  filed  with 
the  commlsslooer.  The  oommisslooer  xuade  bis  report,  allowlog  the  claims 
of  appellee,  the  priucipal  item  of  which  was  a  uote  for  96,000,  allei^ed  to  hare 
beeo  executed  bj  the  iutestate.  Exceptions  to  the  report  of  claims  were  filed 
and  OTerruled  and  the  claims  allowed.  On  appeal  it  is  Insisted  that  the 
note  should  have  been  set  up  by  pleading,  as  required  by  sections  114  and 
116,  CiTil  Code  of  Practice.  Held— That  the  better  method  would  have  been 
to  set  up  the  claim  in  the  pleading,  but  as  the  issues  were  tried  on  the  ex- 
ceptions the  Informalities  will  be  disregarded.  The  proof  shows  that  the  in- 
testate expressed  and  carried  out  his  purpose  to  execute  the  note  to  appellee 
for  an  amount  sufficient  to  cover  his  entire  estate,  but  as  the  defense  that 
the  note  was  executed  without  consideration  was  made,  and  the  proof  failing 
to  show  any  consideration  the  note  is  rejected. 

Geo.  B.  Winslow,  Henry  M.  Winslow,  Wlnslow  &  Winslow  and  Hazelrigg 
&  Chenault  for  appellant. 

John  S.  Gaunt  and  Thus.  W.  Bullitt  for  appellee. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bumam. 

Joseph  Callender  died  intestate  in  August,  1900.  Two  sons,  J.  B.  Callen- 
der  and  A.  L.  Callender,  survived  him.  and  were  his  only  heirs  at  law.  He 
owned  at  his  death  about  100  aci'es  of  land,  worth,  perhaps,  $4,000  or  $5,000, 
and  a  little  personal  property.  The  oldest  son,  J.  B.  Callender,  qualified  as 
administrator  of  the  estate,  and  instituted  suit  for  a  settlement  thereof  in 
the  Carroll  Circuit  Court,  making  his  brother,  A.  L.  Callender,  a  defendant. 
After  reciting  the  extent  and  character  of  the  estate,  and  the  debts  due  by 
his  intestate,  he  alleged  that  A.  L.  Callender  "claimed  to  hold  a  considera- 
ble indebtedness  against  the  estate,  the  exact  nature  of  which  he  had  not 
been  able  to  ascertain,"  and  asked  that  the  cause  be  referred  to  the  master 
•commissioner  to  ascertain  the  indebtedness.  In  the  first  parai^raph  of  the 
answer  A.  L.  Callender  admits  that  "he  holds  a  considerable  indebtedness 
against  the  decedent,  which  he  says  he  had  filed,  properly  proven,  with  the 
master  commissioner."  In  the  second  paragraph  he  claims  that  all  the  per- 
sonal property  which  had  been  taken  possession  of  by  the  plaintiff,  as  the 
property  of  decedent,  belonged  to  him.  Contemporaneously  with  the  filing 
of  his  answer  in  the  clerk's  oflice  he  filed  with  the  master  commissioner  a 
paper,  in  words  and  figures  as  follows: 

"September  10,*  1889. 

"On  day  after  dait  i  promise  to  pay  to  louis  Callender  the  sum   of  six 

thousan  dallars    •    •    ♦    of  him. 

"JOSEPH  CALLENDEB." 

On  the  25th  of  January,  1901,  the  master  commissioner  made  a  report,  cer- 
tify ing  that  this  claim,  amounting  in  the  aggregate  to  $10,075,  was  properly 
proven  and  vouched.  Plaintiff  thereupon  filed  exceptions  to  the  master's 
report.  In  which  he  denied  that  the  alleged  note  was  either  executed  or  de- 
livered by  J.  B.  Callender  to  the  defendant,  A.  L.  Callender,  and  also  upon 
the  ground  that  there  was  no  consideration  for  its  execution.  At  the  same 
time  a  general  demurrer  was  filed  to  defendant's  answer,  which  was  over- 
ruled. He  thereupon  tendered  an  amended  petition,  in  which  he  denied  the 
execution  and  delivery  of  the  note,  and  alleged  that  there  was  no  oonsidera- 
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tlon  therefor.  The  court  ref  ased  to  permit  several  amended  petitions  along 
^hls  line  to  be  filed.  The  plaintiff  thereupon  filed  a  reply,  in  which  he  de- 
nied all  the  alleKAtions  of  the  answer  and  all  statements  filed  with  the  note 
In  the  affldavit.  A  general  demnrrer  was  sustained  to  the  reply  upon  the 
^onnd  that  all  the  defenses  relied  upon  by  appellant  could  be  considered 
upon  the  exceptions. 

It  would  have  been  better  practice  to  have  required  the  defendant  to  set 
-out  his  claim  on  the  note  in  a  plea  in  conformity  with  sections  114  and  116 
of  the  Civil  Code.  (Homer  v.  Harris'  Ex 'ors,  10  Bush,  861.)  But  as  the 
testimony  has  been  fully  taken  and  the  issues  tried  out  upon  the  exceptions, 
and  judgment  rendered,  we  will  disregard  the  informalities  in  the  plf^ading 
-and  consider  the  case  upon  its  merits.  It  is  shown  in  the  evidence  that 
both  appellant  and  appellee  lived  with  their  father,  Joseph  Callender,  until 
January,  1891,  except  for  a  short  interval.  At  that  time  the  plaintiff  left 
his  father's  home,  and  until  his  death  led  the  hard  and  precarious  life  of  a 
<3ropper  of  other  people's  land.  The  younger  brother,  A.  L.  Callender,  con- 
tinued to  make  bis  home  with  his  father  until  his  death,  assisting  in  the 
-oultivation  of  the  land,  under  his  father's  direction,  when  not  engaged  in 
operating  a  steam  thresher.  He  was  living  in  his  house  when  his  father 
^lied,  and  held  possession  of  it  and  all  of  his  father's  papers  until  the  appel- 
lant demanded  tbeir  possession  under  his  appointment  as  administrator, 
and  for  the  first  time,  so  far  as  this  record  shows,  claimed  that  his  father 
was  indebted  to  him  on  the  obligation  in  controversy. 

Three  distinct  and  separate  issues  are  raised  by  the  exceptions  and  evi« 
deuce:  First,  was  the  note  signed  by  J.  H.  Callender;  second,  was  it  deliv- 
•erod  by  him  during  his  lifetime  to  A.  L.  Callender;  and,  third,  was  it 
without  a  good  and  valuable  consideration?  All  of  them  are  guestions  of 
fact  which  must  be  determined  from  the  evidence.  Upon  the  question  aa 
to  the  genuineness  of  the  note  the  appellee  introduced  J.  M.  Glltner  and  J, 
A.  Donelson,  who  testified  in  substance  that  they  were  familiar  with  the 
handwriting  of  the  decedent:  and  that,  in  their  opinion,  the  note  was  in  the 
handwriting  of  Joseph  B.  Callender.  Whilst,  on  the  other  hand.  Fielding 
Vories  testifies  that  he  knew  the  handwriting  of  decedent,  and  that  he  had 
Id  his  possession  a  deed  signed  by  him,  which  be  filed;  and  that,  in  his  opin- 
ion, the  paper  in  controversy  was  not  in  the  handwriting  of  decedent.  Sev- 
•eral  photographic  copies  of  admitted  signatures  of  decedent  are  filed  by  L. 
R.  Baker,  an  expert  photographer,  and  A.  J.  Bruce,  clerk  of  the  Carroll 
County  Court,  the  original  of  which  are  before  us  upon  this  appeal,  and  we 
must  admit  that  the  testimony  as  to  the  genuineness  of  the  document  la 
«oanty,  and  not  satisfactory. 

The  only  witness  who  testified  as  to  the  delivery  of  the  note  by  J.  B.  Cal- 
lender in  his  lifetime  to  his  son,  A.  L.  Callender,  is  L.  T.  Callender,  a 
nephew  of  decedent,  who  lived  in  Texas  at  the  time  he  gave  his  deposition. 
fie  testified  that  he  was  present  when  Joseph  Callender  delivered  the  note  to 
his  son,  A.  L.  Callender;  that  J.  B.  Callender  said :  "Take  this  note,  Louis, 
and  keep  it,  and  at  my  deah  I  want  you  to  have  this  much  money." 

The  time  and  place  of  this  delivery  were  not  stated  by  the  witness.  And 
his  testimony  is  largely  discredited  by  that  of  the  witnesses,  Orr,  Abbett, 
Fox  and  Stubbins,  all  of  whom  testify  that  L.  T.  Callender,  shortly  after 
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the  death   of  Joseph   B.  CalleDder,  ioformed  them   that  he  assisted  A.  Jm, 
Callender  to  look  through  his  father's  papets  after  his  dfath,  and  that  they- 
found  this  note  among  them  at  that  time.    Whilst  Humphrey  Smith,  who- 
was  a  tenant  of  decedent  for  two  years   immediately  preceding  his  death, 
testified  that  when  A.  L.  and  L.  T.  Callender  came   back  from   the  funeral 
of  Joseph  R.  Callender  they  went  up  stairs  together;  and  that  whpn  they 
oame  down  A.  L.  Callender  said  to  him  :  "Here  is  a  note  with  my  father's 
name  to  it;  cin't  you  swear  to  the  handwriting;"  that  he  answered:  "No," 
and   said   to  him:  "Can't  you  find  no  will;"  that  both  of  them  answered: 
"No;  this  is  all  I  can  find;"  that  they  said  that  they  had  found  thn  note  in- 
an  envelope:  he  remarked  that  It  did  not  Io6k  like  it  had  been  written  long^ 
and  that  L.  T.  Callender  had  a  pencil  behind  his  ear  at  the  time,  and  said 
that  where  writing  was  kept  dry  it  would  nut  fade;  that  about  three  or  four 
weeks  after  A.  F.  Callender  informed  him  that  he  had  found  the  note  in  ao 
old  red  pooketbook  in  the  bureau  drawer.     U.  S.  Ford  testified  that  A.  L. 
Callender  told  him  that  he  found   the  note  in  his  father's  papers  about  a- 
couple  of  months  after  his  death.    Whilst  George  A.  Haden  testified  that  he- 
asked  the  appellee  how  he  got  the  note,  and  that  he  replied  that  he  found  it 
among  his  father's  papers  after  his  death.    The  only  witness,  except  L.  Tw 
Callender,  who  testifies  as  to  the  delivery  of  the  note,  is  the  witness,  J.  A. 
Donelson.    He  says:  "Joseph  Callender,  deceased,  came  to  my  ofllce  on  on» 
oooasion,  I  can't  state  the  exact  year,  but  I  recollect  that  it  was  late  In  the 
Bommer,  and  said  that  he  wanted  to  fix  his  property  so  that  his   son    Louisa 
would  get  all  of  it  at  his  death;  that  Louis  had  been  with  him  and  prom- 
ised to  remain  with  him  so  long  as  he  lived.    I  suggested  that  he  wanted  a. 
will  written.    He  said  no;  that  they  break  wills  sometimes,  and   he  could 
beat  a  will.    I  said   how.    And  he  said  by  a  note.    I  explained  to  him  the 
diflFerence  between  a  will  and  a  note;  that  a  will  spoke  from  his  death,  and 
a  note  from  delivery,  and  told  him  that  he  could  change  a  will,  but  could 
not  change  a  note.    He  talked  also  of  having  a  deed  written,  but  I  told  hin> 
that  the  danger  of  that  was  that  Louis  might  become  involved,  and   the- 
property  would  be  taken  from  him. 

"He  left  after  talking  a  while  longer  about  It,  saying  that  he  thought  be 
oould  fix  it  up  without  a  lawyer.  In  a  short  time  thereafter  he  returned, 
that  is,  within  a  few  weeks,  and  talking  with  me  for  a  while,  he  said  I  have 
just  fixed  up  my  business;  I  have  just  written  a  note,  'One  day  after  date  I 
promise  to  pay  to  Louis  Callender'  (the  amount  I  will  not  now  state,  as  it> 
has  passed  from  my  memory),  but  it  was  so  many  thousand  dollars  for  ser- 
vices. Then  the  discussion  arose  as  to  the  amount  named  in  the  note.  I 
recolleot  saying  to  him  that  it  was  more  than  he  was  worth;  he  said  he 
knew  It,  but  that  he  wanted  Louis  to  have  all  that  he  had;  and  that  he  did 
not  expect  to  be  worth  any  more  than  that.  I  said  to  him  limitation  will 
bar  that  note  in  fifteen  years,  and  it  is  probable  that  you  will  live  longer 
than  chat;  he  said  he  could  &^  that;  he  would  make  a  payment  on  the  note, 
and  have  it  credited  on  it.  I  told  him  he  ought  to  have  a  witness  to  tht» 
delivery  of  the  note,  as  he  and  Louis  were  living  in  the  same  house.  He 
said  that  he  had  delivered  it  to  Louis  in  the  presence  of  a  witness,  with  the 
understanding  that  he  was  to  take  It  and  not  collect  or  use  it  until  after  bla- 
death.  On  several  occasions  since  then  he  has  spoken  to  me  about  the  note^ 
but  that  was  all  he  oould  remember  well." 
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Bat  even  if  be  ooDoeded  that  the  note  In  controversy  was  ezeonted  by 
Joseph  R.  Galleoder,  the  decided  weif^bt  of  the  testSraooy  Is  that  It  remained 
In  the  old  man's  possession  dnrlng  bis  life,  and  was  found  by  appellee  in 
ills  papers  after  bis  death,  and  was  intended  by  him  to  take  the  place  of  a 
^111.  This  conclusion  is  fortified  by  the  testimony  of  the  only  person  who 
t)laim8  ever  to  have  heard  the  old  man  speak  of  the  note.  The  testimony  of 
the  witness,  Donelson,  quoted  supra,  would  seem  to  be  conclusive  on  tbli 
<iuestion.  And  L.  T.  Gallender  says  that  when  the  old  man  delivered  the 
note  to  A.  L.  Gallender  he  said  to  keep  it  and  at  my  death  I  want  you  to 
liave  this  much  money.  There  was  no  talk  of  any  consideration  for  the 
note,  and  it  was  plainly  intended,  if  credence  is  to  be  given  to  the  testimony 
of  these  witnesses,  as  a  gift  to  take  effect  at  the  death  of  the  old  man.  And 
the  law  is  well  settled  that  promissory  notes  given  by  the  father  to  his  obll- 
-i3ren  can  not  be  enforced  against  the  estate  after  his  death,  where  a  plea  of 
no  consideration  is  interposed.  (Richardson  v.  Richardson,  S6  L.  R.  A., 
905,  in  the  note  to  which  the  authorities  on  this  subject  are  very  fully 
collated.) 

After  a  careful  consideration  of  the  testimony  in  the  case  we  have  arrived 
^t  the  conclusion  that  the  chancellor  should  have  disallowed  so  much  of  ap- 
pellee's claim  as  was  founded  upon  this  note.  And  we  are  also  of  the  opin- 
ion that  appellee's  claim  to  the  cow  and  bull  calf  should  be  disallowed. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
^proceedings  not  inconsistent  with  this  opinion. 


KRBMER  V.  LEATHERS,  &c. 

(Filed  December  10,  lfi02— Not  to  be  reported.) 

Streets— Action  to  enforce  apportionment  warrants— Practice— Motion  to 
-«et  aside  judgment- Appellant  bi-ougbt  this  action  to  recover  on  two  appor- 
tionment warrants  for  street  Improvements,  and  to  enforce  a  lien  on  the 
property  of  owners  abutting  on  the  improvement,  but  no  ceptlfied  copies  of 
the  ordinance,  contract  or  apportionment  were  filed  with  the  petition.    An 
answer  was  filed,  and  on  the  17tb  day  of  February,  1900,  the  court  rendered 
-a  judgment  dismissing  the  petition.     On  the  26th  day  of  February  appellant 
filed  affidavits,  alleging  that  copies  of  the  papers  had  been  prepared,  but  by 
-an  oversight  the  same  were  not  filed,  and  made  a  motion  to  set  aside  the  judg- 
ment and  file  copies  of  the  necessary  papers  which  accompanied  the  affidavits. 
The  court  did  not  decide  the  motion  until  the  28th  day  of  April  following, 
when  it  overruled  same,  from  which  order  this  appeal  is  prosecuted,  and  it 
Is  insisted  that  as  the  courts  of  Jefferson  county  continue  in  session  sixty 
^ays  the  court  had  no  authority  in  April  to  set  aside  a   judgment  which  had 
been  rendered  In  February.    Held— That  the  motion  to  set  aside  the  judg- 
ment having  been  made  within  the  sixty-day  term   the  court  retained  juris- 
'diction  of  the  action,  and  should  have  permitted  the  exhibits  to  be  filed  aa 
they  were  in  their  nature  formal,  but  necessary,  as  their  substance  had  been 
alleged  in  the  petition. 

Garroll  &  Garroll  and  M.  S.  Tyler  for  appellant. 

Lane  &  Harrison  and  H.  L.  Stone  for  appellees. 

-Appeal  from  Jefferson  Gircuit  Gourt,  Chancery  division. 
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Opinion  of  the  court  by  Jud^e  Burnam. 

This  aotloD  was  brought  by  appellant,  Henry  L.  Kremer,  as  assignee  or 
Valentine  Hnropicb,  to  enforoe  Hens  for  two  apportionment  warrants  issued 
by  the  city  of  Louisville  for  tbe  construction  of  a  sidewalk  on  both  sides  or 
Broadway,  between  First  and  Second  streets,  in  tbe  city  of  Louisville  under- 
an  ordinance  approved  April  28,  1898.  One  of  the  warrants  was  against  the 
property  of  tbe  defendant,  John  S.  Branin,  and  tbe  other  against  the  prop- 
erty of  the  defendant,  the  Second  Presbyterian  Church.  The  substance  of 
tbe  ordinance,  contract  and  apportionment  under  which  the  work  was  done, 
and  warrants  issued,  are  fully  set  out  in  appellant's  petition,  but  no  certified 
copies  of  the  ordinance,  contract  or  apportionment  were  filed  with  the  peti- 
tion. The  city  of  Louisville  was  made  a  party  with  a  view  of  taking  a  judg- 
ment against  It  in  case  no  recovery  could  be  had  against  its  co-obligees  for 
the  several  amounts  apportioned  against  their  property.  The  property  hold- 
ers filed  a  Joint  answer  to  the  petition,  in  the  first  paragraph  of  which  they 
In  substance  deny  all  of  the  material  allegations  of  plaintlfi's  petition.  The 
second  and  third  paragraphs  were  demurred  to  by  appellant,  and  the  de- 
murrer to  the  Bf^cond  paragraph  sustained  on  the  6th  of  January,  1900,  to 
which  defendants  excepted,  and  on  their  motion  were  allowed  two  weeka* 
time  in  which  to  amend.  No  action  appears  to  have  been  taken  by  the  trial 
oourt  on  the  demurrer  to  the  third  paragraph.  On  the  SOth  of  January,  1900, 
defendants  declined  to  amend  their  answer,  and  moved  a  submission  of  the 
case  upon  its  merits.  On  the  17th  of  February,  1900,  the  court  rendered 
Judgment  dismissing  plaintiff's  petition  on  the  ground  that  the  first  para- 
graph of  the  defendant's  answer  put  in  issue  the  averments  of  the  petition,^ 
and  the  ezhiblts  necessary  to  make  out  a  prima  facie  case  under  section  8888 
of  the  Kentucky  Statutes  were  not  in  the  record.  On  the  26th  day  of  Feb- 
ruary, 1900,  plaintiff  moved  that  the  order  of  submission  and  judgment  dis- 
missing their  petition  be  set  aside,  and  in  support  thereof  filed  the  affldavlta 
of  A.  J.  Carroll  and  J.  Bruce  Kremer.  Both  affidavits  state  that  certified 
copies  of  the  ordinance,  contract  and  apportionment  had  been  ordered  for- 
the  purpose  of  filing  as  exhibits;  and  that  they  believed  that  they  had  act- 
ually been  filed  before  submission,  and  with  the  affidavit  of  Kremer  there 
was  tendered  certified  copies  of  the  missing  paper.  On  the  28th  of  April, 
1900,  plaintiff's  motion  was  overruled  and  their  petition  dismissed,  and  from 
that  Judgment  this  appeal  Is  prosecuted. 

It  is  insisted  by  api>e]lee8  that  the  circuit  court  had  no  jurisdiction  on  tbe 
e8th  of  April,  1900,  to  set  aside  the  judgment  rendered  ( n  the  ITih  of  Feb- 
ruary, as  more  than  sixty  days  had  elapsed  from  its  renditli-n.  This  con- 
tention is  based  upon  the  fact  that  the  Jefferson  Circuit;  Court  is  a  court  of 
continuous  session ;  and  that  after  the  expiration  of  sixty  days  it  lost  aU 
power  over  judgments  previously  entered.  This  proceeding  was  in  equity, 
and  the  effect  of  the  motion  made  by  appellant  on  the  26th  of  February^ 
1900,  to  set  aside  tbe  judgment  was  to  suspend  the  judgment  until  it  waa- 
overruled. 

**Any  other  construction  of  the  law  would  deprive  the  parties  of  tbe  rlgh'fe 
to  appeal  in  all  cases  where  a  court,  for  prudential  reasons  or  otherwise,  6a\Rr 
proper  to  continue  the  motion  frcjm  one  time  to  another,  a  right  that  tb^. 
oourt  can  exercise  and  over  which  neither  counsel  nor  client  have  any  ooi^«- 
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tiol."  (Lonisvllle  Chemloal  Co.  v.  CommoDwealtb,  71  Ey.,  182;  Trapp  v. 
Aldrich.  ReoeiTer.  S8  Ey.  Law  Rep.,  2482. ) 

We  are,  therefore,  of  the  oploloD  that  the  oourt  did  Dot  lose  jurlsdlotloQ 
oxer  Its  judgment  of  February  17  by  the  mere  faot  that  It  was  not  acted  upon 
nntll  the  28th  day  of  April;  and  that  the  chancellor  erred  in  not  sustaining 
plaintiff's  motion  to  set  aside  the  order  of  submission,  and  judgment  fcr  the 
purpose  of  allowing  certified  copies  of  the  ordinance,  contract  and  apportion- 
ment to  be  filed.  Thompson  on  Trials,  section  848,  says:  "Where  the  plain- 
tiff has  inadvertently  omitted  to  introduce  a  formal,  though  necessary^ 
document  until  after  the  close  of  its  evidence,  it  will  be  an  abuse  of  discre- 
tion to  refuse  his  application  to  be  allowed  to  introduce  it." 

The  afSdavlts  of  both  counsel  filed  in  the  case  state  that  certified  copies  of 
the  omitted  papers  have  been  ordered  to  be  filed  in  the  record;  and  that  both 
believed  that  they  had  actually  been  so  filed.  They  were  perhaps  to  some 
extent  misled  in  this  matter  by  the  request  on  the  part  of  appellees  for 
time  to  amend  the  paragraph  of  their  answer  to  which  a  demurrer  had  been 
sustained,  and  the  sudden  abandonment  of  this  purpose,  accompanied  by  a 
motion  to  submit  the  case  upon  its  merits  on  the  £Oth.  It  seems  to  us  that 
there  has  been  a  miscarriage  of  justice  in  this  case,  attributable  to  the  belief 
of  counsel  that  certified  copies  of  the  ordinance,  contract  and  apportionment 
were  in  the  record.  The  filing  of  these  papers  were  largely  formal,  as  their 
snbstance  had  been  fully  recited  in  the  petition ;  and  that  the  ends  of  jus- 
tioe  require  that  plaintiffs  should  be  given  an  opportunity  to  have  the  case 
tried  upon  its  merits. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  set  aside  the  order  of  submission  and  to  allow  plaintiffs  to 
file  the  tendered  records,  and  for  other  proceedings  consistent  with  this 
opinion. 


MT.  STERLING  IMPROVEMENT  CO.  v.  COCKRELL,  &c. 

(Filed  December  10,  1902— Not  to  be  reported. ) 

Surefcy—Release— Appellees  were  sureties  on  a  supersedeas  bond  executed 
by  O.  on  appeal  from  a  judgment  against  him,  and  the  judgment  was 
afiQrmed.  An  execution  was  issued  on  this  judgment  and  the  sheriff  levied  on 
land  belonging  to  O.  sufficient  in  value  to  satisfy  the  debt.  The  sheriff  in- 
dorsed on  the  execution  that  it  wa^  held  up  by  order  of  plaintiff.  O.  in  the 
meantime  sold  the  land  to  H.  This  suit  was  afterwards  instituted  on  the 
bond,  and  the  defause  set  up  was  that  as  the  sheriff  held  up  the  execution  by 
order  of  plaintiff  and  the  debt  was  lost  thereby,  that  they  are  released  from 
liability  on  the  bond.  Issue  was  joined  on  this  defense,  and  the  jury  found 
for  the  defendant.  On  appeal.  Held— That  the  verdict  will  not  be  disturbed 
as  the  proof  is  conflicting.  The  law  is  well  settled  that  when  a  plaintiff  is- 
sues an  execution  against  the  defendant,  which  is  levied  upon  property  sum- 
clent  to  satisfy  it,  a  lien  on  the  defendant's  property  enures  to  the  benefit  of 
the  security,  and  if  that  lien  is  discharged  or  lost  through  the  negligence  or 
misconduct  of  either  the  plaintiff  or  the  sheriff  the  execution  is  considered 
paid  in  so  far  as  the  surety  is  concerned. 

H.  C.  McEee  and  Tyler  &  Apperson  for  appellant. 

Haxelrigg  &  Chenault  and  H.  R.  Prewltt  for  appellees. 
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Appeal  fronj  Montgomery  GlroDlt  CoDrt. 

OplnioD  of  the  oourt  by  Judge  Buroam. 

In  1896  the  Mt.  Sterling  Improvement  Co.  recovered  a  judgment  against 
J.  H.  Oldham  for  |260,  from  'wblob  be  prosecuted  an  appeal  to  this  oourt 
and  executed  a  supersedeas  bond,  witb  the  appellees,  M.  O.  Cookrell  and  H. 
K.  Green,  as  his  securities.  The  judgment  of  the  lower  court  was  afQrmed, 
and  the  improvement  company  filed  the  mandate  issued  thereon  in  the  lower 
court,  and  on  the  26tb  of  June,  1898,  had  an  execution  issued  upon  the  judg- 
ment, which  was  levied  by  the  sberiiT  of  Montgomery  county  on  the  29tb  of 
June,  1898.  on  a  tract  of  land  belonging  to  J.  H.  Oldham  of  sufBcient  value 
to  have  satisfied  it.  On  the  S3d  of  July,  1898,  after  the  levy  of  the  execu- 
tion, Oldham  sold  the  land  for  a  cash  consideration  to  one  Hall,  and  on  the 
1st  day  of  August,  1898,  the  improvement  company  by  its  attorney  endorsed 
on  the  execution  these  words  : 

'*The  shpriflt  is  directed  to  hold  this  execution  until  further  orders.  Au- 
liust  1,  1898. 

"MT.  STERLING  IMPROVEMENT  CO." 

And  in  January,  1899,  this  action  was  brought  against  the  appellees  on 
the  supersedeas  bond.  The  defendants,  Cockrell  and  Green,  answered,  ad- 
mitting that  they  signed  the  supersedeas  bond,  and  set  out  in  detail  the  facta 
recited  above,  with  the  further  allegation  that  neither  the  plaintiff  nor  the 
sheriff  had  complied  with  the  requirements  of  subsection  2  of  section  2S58a 
of  the  Kentucky  Statutes,  which  provides  that  "no  attachment  or  execu- 
tion hereafter  issued,  nor  any  levy  or  sale  under  either,  shall  in  any  manner 
affect  the  right,  title  to,  or  interest  of  a  subsequent  purchaser,  lessee  or  in- 
cumbrancer without  notice  thereof  of  any  real  estate  or  any  interest  therein 
upon  which  such  attachment  or  execution  may  be  or  may  have  been  levied, 
except  from  the  time  there  shall  be  filed  in  the  office  aforesaid  a  memoran- 
dum, showing  the  number  and  style  of  the  action  in  which  said  attachment 
or  execution  Issued,  the  court  from  which  it  issued,  the  number.  If  any,  of 
auch  attachment  or  execution,  the  date  thereof,  and  the  name  of  the  persons 
in  whose  favor  and  against  whom  respectively  it  issued." 

And  in  an  amended  answer  they  allege  that  whilst  the  execution  was  in 
the  bands  of  the  sheriff,  and  in  full  force,  they  ordered  the  sheriff,  pursuant 
to  an  agreement  made  with  J.  H.  Oldham,  to  hold  up  said  execution  until 
further  orders,  and  that  by  reason  of  such  agreement  and  direction  given 
the  sheriff  he  failed  to  comply  with  the  requirements  of  subsection  2  of  sec- 
tion 2368a  of  the  statutes.  The  plaintiff,  in  its  reply,,  denied  that  tbey 
agreed  to  hold  up  the  execution,  or  that  they  had  directed  the  sheriff  to  do 
80,  and  plead  that  It  was  the  defendant's  duty  to  have  filed  the  notice  re- 
quired by  subsection  2  of  section  2868a.  The  trial  court  by  its  instructions 
confined  the  case' to  the  defense  relied  on  in  the  amended  petition,  telling 
the  jury  to  find  for  the  company  unless  they  believed  from  the  evidence 
that,  after  the  execution  was  placed  in  the  hands  of  the  sheriff  and  levied 
upon  property  of  the  defendants  sufficient  to  have  satisfied  same,  it  directed 
the  sheriff  not  to  proceed  with  his  levy;  and  that  in  consequence  of  such 
directions  the  sheriff  failed  to  collect  it  before  the  28d  of  July,  1898. 

The  testimony  is  conflicting.    Oldham   testified  that  both   the  president 
and  secretary  of  the  company  consented  to  suspend  the  collection  of  the  exe- 
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tSDMon  until  there  oould  be  a  settlement  of  the  affairs  of  the  company;  and 
that  with  their  consent,  and  by  their  direction,  he  communicated  this  fact 
to  the  sheriff,  and  that  he  thereafter  sold  the  property  to  Hall.  The  sheriff 
to  some  extent  corroborated  the  statement  of  this  witness.  Whilst  Ghilds, 
the  secretary  of  the  company,  emphatically  denies  that  either  he  or  Baum, 
the  presidenl.  ever  af;;reed  that  the  collection  of  the  execution  should  be  sus- 
pended, or  that  they  so  instrncted  the  pherlff.  Upon  this  issue,  sharply 
drawn  both  by  the  testimony  and  the  instructions,  the  jury  found  for  the 
-defendant. 

The  law  is  well  settled  that  when  a  plaintiff  issues  an  execution  against 
the  defendant,  which  is  levied  upon  property  sufficient  to  satisfy  it,  a  lien 
on  the  defendant's  property  enures  to  the  security,  and  if  that  lien  is  dis- 
charged or  lost  through  the  negligence  or  misconduct  of  either  the  plaintiff 
or  the  sheriff,  the  execution  debt  is  considered  paid  in  so  far  as  the  surety  is 
oonoerned.  (Dills  v.  Cecil,  62  Ky.,  579;  Herman  on  Executions,  264;  Brandt 
on  Suretyship  and  Guarantee,  1st  edition,  section  37H.)  The  appellant  was 
under  no  obligation  to  appellee  to  have  sued  out  the  execution  against  Old- 
bam;  they  could  have  looked,  if  they  had  so  elected,  directly  to  the  super- 
sedeas bond  for  a  satisfaction  of  their  judgment.  But  having  elected  to 
proceed  by  execution,  and  having  acquired  by  their  levy  a  Hen  upon  the 
property  sufficient  to  have  nitisfled  their  judgment,  they  were  not  at  liberty 
to  abandon  the  security  so  obtained  for  the  payment  of  their  judgment;  and 
If  by  theii  orders  the  sheriff  failed  to  procBed  with  the  collection  of  their 
execution,  and  in  consequence  thereof  their  security  was  lost,  they  can  not 
Juok  to  appellees  for  its  payment. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  McNAUGHTON,  USE,  &o. 

(Filed  December  10,  1902— Not  to  be  reported.) 

Street  improvements— Liens— Statute  of  limitation— Contracts-Appellee 
•entered  into  a  written  contract  for  the  original  construction  of  a  street,  at  a 
fixed  price,  both  parties  expecting  that  the  abutting  property  owners  were 
liable  under  the  statute  for  the  cost  of  said  improvement.  The  courts  hav- 
ing decided  that  no  liability  rested  on  the  property  holders  for  same,  ap- 
ipellee  brought  this  suit  on  his  contract  against  the  city  to  recover  said  costs. 
AppHllant  relies  on  the  statute  of  limitation  of  five  years  as  a  bar  to  the 
action.  Held— The  action  was  not  barred  as  it  was  not  based  on  a  liability 
created  by  statute,  but  upon  a  written  contract  which  is  not  barred  until 
after  fifteen  years. 

H.  L.  Stone  for  appellant. 

Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  tbe  court  by  Judge  Paynter. 

The  city  of  Louisville  entered  Into  a  contract,  evidenced  by  a  writing  with 
-the  appellee,  by  which  he  agreed  to  improve  a  certain  street  by  original  con- 
struction. The  city  agreed  that  he  was  to  have  a  certain  compensation  for 
the  improvement  which  he  contracted  to  make.  The  city  was  authorized  to 
make  tbe  contract,  but  a  controversy  arose  with  the  abutting  property  own' 
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ere  as  to  tbeir  liability  for  the  oost  of  coDstrDotioo.  It  onlmiDated  in  a  suit 
wbioh  reaohed  tbis  ooort,  where  it  was  held  tbat  the  abutting  property 
owners  were  not  liable  for  the  cost  of  construction.  (City  of  Louisville  v. 
MoNaughton,  IQ  Ky.  Law  Bep.,  16db.)  Following  many  other  cases,  this- 
court  in  tbat  case  held  that  as  the  city  had  ordered  tbe  Improyements  made^ 
and  accepted  same  after  it  was  completed,  it  was  liable  to  tbe  contractor  for 
so  much  of  the  cost  of  improvement  for  which  he  could  not  have  a  Hen  upon 
the  abutting  property.  MoNaugbton  failing  to  recover  18,700. 6S  from  the- 
abuttlng  property  owners,  be  brought  this  action  against  the  city  to  recover 
the  same. 

It  is  urged  that  because  this  court  has  held  the  five  years'  statute  of  lim- 
itations applies  to  actions  against  abutting  property  owners  for  tbe  cost  of 
street  improvements  (section  2616,  Kentucky  Statutes,  Kirwin  v.  Nevin,  28> 
Ky.  Law  Rep.,  Q47),  that  it  likewise  applies  to  an  action  by  a  contractor 
against  the  city.  Section  2616,  Kentucky  Stati^tes,  does  nut  apply  to  aD> 
action  upon  a  writing,  for  such  action  is  expressly  excepted  from  its  opera- 
tion. This  is  not  an  action  created  by  statute,  but  it  is  based  upon  a  writ- 
ten contract  which  was  entered  into  between  tbe  city  and  the  appellee.  The- 
city  could  only  be  bound  when  it  was  authorized  to  and  did  make  a  contract 
in  writing.  It  is  true  the  city  expected  that  the  abutting  property  owner» 
to  relieve  it  from  liability  by  paying  tbe  contract  price,  but  the  statute  did 
not  impose  such  an  obligation  upon  them.  If  it  had,  then  it  would  have 
been  a  liability  imposed  by  statute,  as  tbey  were  not  the  contracting  parties. 
(Gosnell  v.  City  of  Loui8ville,2l  Ky.  Law  Hep.,  622;  Kerwin  v.  Nevin.  supra. 
In  effect  the  city  by  its  contract  in  writing  agreed  that  if  tbe  abutting  prop- 
erty  owners  did  not  pay  the  contract  price  it  would  do  so.  As  this  is  an 
actiop  on  a  contract  in  writing,  the  fifteen -year  statute  of  limitation  applies. 

The  judgment  is  affirmed. 

Whole  court  sitting. 


SPEARS,  &c.  V.  THOMAS,  REC'R. 

(Filed  December  10,  1903— Not  to  be  reported.) 

Allowance  to  receivers— This  appeal  involves  tbe  correctness  of  an  allow- 
ance of  $16,000  made  to  appellee  as  receiver  of  an  estate  worth  about  |2(X),(XX). 
The  affidavits  filed  with  appellee's  motion  for  an  allowance  show  tbat  b» 
managed  tbe  estate  encrusted  to  his  care  admirably,  and  increased  its  value 
about  $36,000,  and  was.  therefore,  entitled  to  a  good  allowance.  Held— That 
tbe  Court  of  Appeals  is  inclined  to  defer  to  tbe  judgment  of  the  chancellor 
In  the  exercise  of  bis  inherent  right  to  fix  the  allowance  of  his  receivers  as- 
he  is  in  possession  of  the  facts,  enabling  him  to  fix  a  reasonable  allowance, 
and  will  disturb  it  only  where  the  chancellor  has  abused  his  discretion.  In 
tbis  action  tbe  allowance  is  reduced  to  110  000.  The  statute  fixing  fees  and 
allowances  to  commissioners  and  receivers  has  no  application  to  cases  of  this, 
kind. 

McMillan  &  Talbott  and  E.  M.  Dickson  for  appellants. 

T.  L.  Edelen  and  Huzelrigg  &  Chenault  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pnyuier. 
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A  coQtroversy  over  the  will  of  Thomas  Woodford  resulted  in  the  appoint-- 
ment  of  Claude  M.  Thomas  as  receiver  by  the  oirouit  court.    The  estate^ 
consisted  of  $186,000  in  promissory  notes,  more  than  $12,000  in  bank  stocks, 
and  real  estate  of  the  value  of  more  than  $40,000.    At  the  time  the  property 
of  the  estate  was  placed  in  the  hands  of  the  receiver  its  estimated  value  was. 
about  $200,000.    The  receiver  managed  the  estate  in  the  most  successful  way» 
and  after  holding  it  about  three  years   it  was  valued  at  two  hundred  and 
forty  odd  thousand  dollars.    The  receiver  made  a  detailed  report  as  to  th» 
management  of  the  estate  and  as  to  its  condition,  with  that  he  filed  exhibits. 
and  also  some  affidavits  showing  the  value  of  the  estate  and  the  admirable- 
manner  in  which  it  had  been  managed.    The  receiver's  report  was  consid- 
ered upon  his  motion  for  an  allowance  for  his  services.    No  other  evidence 
was  offered  on  the  question;  thereupon  the  oirouit  court  allowed  him  115,000. 

This  appeal  was  prosecuted  to  have  the  action  of  the  circuit  court  in  mak- 
ing the  allowance  reviewed.  The  conduct  in  the  management  of  this  estate- 
shows  that  the  circuit  court  selected  one  eminently  fitted  to  perform  such 
important  duties.  In  accepting  the  appointment  the  receiver  assumed  a 
Kreat  responsibility.  The  circuit  court  being  acquainted  with  the  character 
of  the  receiver  and  the  services  performed,  was  well  prepared  to  fix  the 
amount  of  compensation  to  pay  bira.  Under  such  circumstances  the  circuit 
court  has  a  large  discretion,  and  only  when  we  are  convinced  that  be  has 
erred  in  its  exercise  will  we  disturb  his  finding.  The  following  rule  is. 
enunciated  by  High  on  Receivers,  section  781:  "The  power  of  courts  of 
equity  to  fix  the  compensation  of  their  own  receivers  is  well  establifbed, 
and  results  necessarily  from  the  relation  which  the  receiver  sustains  to  the 
court,  he  being  its  officer  or  agent,  deriving  his  functions  only  from  that 
source.  In  the  absence,  therefore,  of  any  legislation  regulating  the  re^ 
oeiver's  salary  or  compensation,  the  matter  is  left  entirely  to  the  determina- 
tion of  the  court  from  which  he  derives  his  appointment.  And  in  passing 
upon  the  compensation  of  a  receiver  an  appellate  court  will  ordinarily  defer 
much  to  the  judgment  of  the  court  below  by  which  the  receiver  was  ap- 
pointed, that  court  having  had  the  supervision  of  his  conduct." 

The  United  States  Supreme  Court,  in  Stewart  v.  Boulware,  188  U.  S.,  78, 
said  :  "Nor  is  there  any  doubt  of  the  power  of  courts  of  equity  to  fix  the 
oompensation  of  their  own  receivers.  That  power  results  necessarily  frcm 
the  relation  which  the  reciever  sustains  to  the  court,  and  in  the  absence  of 
any  legislation  regulating  the  receiver's  salary  or  compensation,  the  matter 
la  left  entirely  to  the  determination  of  the  courts  from  which  he  derives  his. 
appointment. 

"The  compensation  is  usually  determined  according  to  the  circumstances. 
of  the  particular  case,  and  corresponds  with  the  degree  of  responsibility  and 
business  ability  required  in  the  management  of  the  affairs  entrusted  to  him» 
and  the  perplexity  and  difficulty  involved  in  that  management." 

But  it  is  urged  that  our  statute  fixes  the  compensation  of  receivers  that 
the  court  must  allow  only  such  compensation  as  fixed  by  it;  that  however 
Important  the  duties  which  are  to  be  performed  by  the  receiver,  or  how  great 
the  responsibilities,  he  must  be  limited  by  the  amount  fixed  by  the  statute 
to  compensate  master  commissioners  and  receivers.  This  court  has  not  con- 
flidered  that  statute  controls  in  the  allowance  to  receivers  in  cases  like  thiSw 
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and  other  oases  that  the  court  can  see  ini^ht  arise.  That  statute  allows  ouly 
fS  a  day  to  a  receiver  for  certain  duties,  and  $10  per  tract  for  sale  or  renting 
laud,  etc.,  and  a  certain  per  cent,  for  collection  and  distribution  of  money. 
In  Sherley  v.  Mattingly  &  Sons,  21  Ky.  Law  Rep.,  289,  this  court  approved 
the  allowance  of  25  per  cent,  of  the  entire  amount  realized  for  the  estate. 
TThe  court  said  :  "In  view  of  the  extraordinary  services  rendered  by  Mr.  Sher- 
ley, as  shown  by  his  report  to  the  commissioner,  he  is  allowed  $500  as  com- 
pensation for  his  services.  It  is  true  that  this  sum  is  more  than  26  per  cent, 
of  the  entire  amount  realized  by  him  for  the  estate,  and  when  added  to  the 
expenses  allowed  him  by  the  commissioner  will  very  nearly  absorb  that 
sum;  but,  under  all  the  circumstances,  the  court  isi  of  opinion  that  such  an 
allowance  is  reasonable. 

"The  amount  to  be  allowed  in  cases  of  this  character  is  peculiarly  a  ques- 
tion within  the  chancellor*s  discretion,  and  it  will  not  be  interfered  with  in 
matters  of  doubt.  The  chancellor,  from  the  nature  of  the  case,  must  under- 
stand much  better  than  this  court  the  nature  of  the  services  rendered  by  the 
'Officer,  the  value  of  such  services  in  the  community,  and  equities  of  the  whole 
case.  In  this  case  we  have  only  appellant's  report  and  a  partial  transcript  of 
the  record  to  guide  us.  It  would  seem  that  he  has  done  a  good  deal  of  work  and 
been  at  considerable  trouble,  involving  both  loss  of  time  and  mental  labor,  and 
If  the  estate  were  larger  we  would  think  he  ought  to  have  a  larger  sum.  But 
the  whole  amount  collected  by  him  and  more  will  be  {Absorbed  in  paying  his 
costs  and  the  allowances  already  made,  leaving  a  deficit  to  be  paid  by  his 
successor.  In  appointments  of  this  character  it  is  Understood  that  if  the 
receiver  is  fortunate  in  his  management  and  realizes  for  the  estate  a  large 
sum,  his  allowance  will  be  swelled;  but  if,  nn  the  other  hand,  the  amount 
tjoming  to  his  hands  is  small,  although  it  is  due  to  causes  beyond  his  con- 
trol, where  a  great  loss  will  inevitably  fall  on  the  creditors  in  any  event, 
the  court  should  cut  down  the  costs  of  administering  the  fund  as  low  as  jus- 
tice to  the  officers  will  permit.  In  measuring  the  value  of  services  it  is 
always  proper  to  take  into  consideration  not  only  the  work  done,  but  the 
t'esult  accomplished  for  the  estate  by  it.  In  view  of  the  other  allowances 
Inade  by  the  court,  the  amount  received  by  appellant,  and  the  condition  of 
the  estate,  we  do  not  feel  warranted  in  saying,  on  the  record  before  us,  that 
there  was  an  abuse  of  discretion  in  the  allowance  made." 

If  the  petition  of  the  attorneys  for  the  appellant  is  correct,  then  a  great 
railroad  might  be  put  in  the  hands  of  a  receiver  of  great  ability  and  fitness 
to  perform  such  service,  and  still  he  could  only  be  allowed  $8  per  day  for  his 
services.  The  same  might  be  true  if  an  immense  manufacturing  plant  was 
placed  in  the  hands  of  a  receiver.  While  we  recognize  the  large  discretion 
of  the  circuit  court  in  making  allowances  to  receivers  in  pases  like  the  one 
under  consideration,  still  this  court  has  the  ri^ht  to  review  the  matter  and 
fix  a  different  compensation  for  the  receiver,  if  in  its  judgment  the  circuit 
-vourt  erred  in  making  the  allowance.  We  have  examined  the  report  of  the 
receiver  and  the  evidence  accompanying  it,  and  have  determined  that  $10,000 
is  a  sufficient  compensation  for  the  services  which  he  performed. 

This  case  is  reversed,  with  directions  to  the  lower  court  to 'allow   the  ap- 
pellee $10,000  for  his  services  and  for  proceedings  consistent  with  this  opinion. 
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OTTER  VIEW   LAND  CO.'S  REC'R  v.  ROLLING'S  EX'TX. 

(Filed  December  11,  1902— Not  to  be  reported. ) 

Bes  judioata— Judgments  of  sister  States— Statute  of  limitatlou—Appel-^ 
lee's  iDtestate  subscribed  for  oue  hundred  shares  of  $10  each  of  the  capital^ 
stock  of  the  appellant  company,  and  paid  only  $400  on  the  subscription. 
Appellant  having  become  insolvent,  and  a  receiver  appointed  to  take  charge 
of  its  assets,  a  decree  was  rendered  by  the  Virginia  Circuit  Court  in  a  suit, 
instituted  by  the  receiver  by  him  on  June  10,  1893,  making  an  assessment  on., 
the  stockholders.  In  an  amended  petition  against  several  subscribers  of  said 
stock  a  recovery  of  said  assessment  was  sought.  Defendants  filed  a  plea  of  the 
three  years'  statute  of  limitation,  under  the  statute  of  Virginia,  as  a  de- 
fense. The  lower  court  and  the  Supreme  Court  of  Virginia  held  said  defense 
as  valid,  and  released  said  stockholders.  Appellee's  Intestate  was  a  resident. 
of  Kentucky  at  that  time,  and  until  his  death,  and  was  not  a  party  to  said 
action.  This  action  was  instituted  in  this  State  to  recover  the  amount  of* 
the  assessment  against  appellee's  intestate.  The  lower  court  dismissed  the 
action,  under  section  2541,  Kentucky  Statutes,  and  the  question  involved  on 
this  appeal  is,  does  the  statute  of  limitation  constitute  a  bar  to  the  action, 
and  what  effect  has  the  judgment  of  the  Virginia  court  upon  the  rights  of' 
appellee?  Held— That  neither  the  statutn  of  limitation  of  Virginia  of  three 
years,  nor  the  five-year  statute  of  this  State  are  sufficiently  pleaded.  The 
judgment  of  the  Virginia  court,  in  so  far  as  it  fixes  the  liability  of  the  stock- 
holders on  the  subscription,  is  binding  on  all  the  stockholders  alike,  whether- 
they  were  parties  to  the  proceedings  or  not,  but  it  does  not  conclude  any  lia- 
bility of  a  stockholder  who  may  be  released  by  the  lapi^e  of  time.  The  plea- 
of  the  statute  of  limitation  is  a  personal  plea,  and  the  release  of  stookholdera 
Id  Virginia  on  such  plea  can  not  enure  to  the  benefit  of  appellee,  who  waa. 
no  party  to  that  proceeding,  and  she  is  entitled  to  set  up  such  defense  if  she> 
is  entitled  to  it. 

W.  W.  &  J.  R.  Watts  for  appellant. 

Caruth,  Chatterson  &  Blitz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee's  testator,  Wm.  H.  Boiling,  had  subscribed  for  one  hundred  shares: 
of  $10  each  of  the  capital  stock  of  the  Otter  View  Land  Co.,  which  was  a 
Virginia  corporation.  Presumably  the  contract  was  made  or  consummated 
In  Virginia,  nothing  to  the  contrary  appearing.  Payments  upon  the  aub'^ 
Boription  to  the  extent  of  $400  have  been  made. 

This  is  a  suit  by  the  receiver  of  the  corporation,  it  having  become  insole 
vent,  against  the  stockholder  upon  an  assessment  made  by  the  judgment  of 
the  circuit  court  of  Bedford  county,  Virginia.  The  assessment  was  made  by 
a  decree  June  10,  1$93.  This  suit  was  brought  by  the  receiver  in  the  JefTer* 
son  Circuit  Court  of  this  State  in  March,  1898.  Appellee  was  a  resident  of 
Kentucky  at  the  time  of  the  proceedings  hereinafter  mentioned.  Ther» 
was  an  issue  as  to  whether  the  subscription  was  by  parol  or  in  writing. 
There  was  not  sufficient  evidence,  indeed  no  evidence,  that  it  was  in  writ- 
ing. It  was,  tlierefore,  necessarily  in  parol.  The  circuit  court  dismissed 
the  petition  because  of  section  3641,  Kentucky  Statutes:  '*When,  by  the  lawa 
of  any  other  State  or  country,  an  action  upon  a  judgment  or  decree  rendered 
in  snob  State  or  country  can  not  be  maintained  there  by  reason  of  the  laps^ 
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"Of  time,  and  suob  jadgment  or  decree  is  inoapable  of  beln^  otherwise  en- 
forced there,  aD  action  upon  the  same  can  not  be  maintained  in  this  State, 
except  in  favor  of  a  resident  thereof,  who  has  had  the  cause  of  action  from 
the  time  it  accrued." 

An  amended  answer  filed  by  appellee  In  this  case  pleaded  that  no  aotion 
bad  ever  been  filed  against  any  of  the  purchasers  of  stock  or  against  appellee 
upon  the  call  made  under  the  decree  of  the  Bedford  Circuit  Court  of  Bedford 
•City,  Va.,  until  March  81,  1897. 

"When  by  an  amended  petition  filed  in  the  said  Bedford  Circuit  Court  of 
Bedford  City,  Va.,  a  court  having  jurisdiction  of  the  parties  and  subject- 
matter,  making  defendants  to  said  action  the  Otter  View  Land  Co.  and  the 
purchasers  of  said  stock,  as  shown  by  the  books  of  the  said  company,  and 
after  issues  made  the  court  adjudged  that  the  statute  of  limitation  of  said 
State  of  Virginia  was  a  bar  to  all  actions  against  said  purchasers  of  stock  of 
the  said  Otter  View  Land  Co.,  and  that  upon  appeal  to  the  Supreme  Court  of 
Appeals  of  Virginia  that  decree  was  affirmed,  it  being  the  law  in  that  State 
that  actions  upon  parol  agreements  to  pay  money  are  barred  within  three 
years  from  the  accrual  of  the  right  of  action." 

Appellee  relied  in  this  plea  upon  the  decree  of  the  Virginia  court  as  a  bar. 
The  Virginia  statutes  of  limitation  are  not  pleaded  in  this  case  as  a  bar  to 
appellant's  right  of  recovery,  nor  does  appellee  plead  the  lapse  of  time  under 
the  Virginia  Statute  as  a  bar  to  appellant's  right  of  recovery  under  section 
S549  of  the  Kentucky  Statutes. 

The  plea  of  limitation  in  this  case  is  as  follows :  "Further  answering,  this 
defendant  says  that  Wm.  H.  Boiling  died  on  the  —  day  of  May,  1891;  that 
more  than  two  years  had  elapsed  since  the  date  of  said  subscription  to  stock, 
and  more  than  five  years  have  so  elapsed,  and  more  than  five  years  have 
elapsed  since  the  date  of  bis  decease,  and  that  no  demand  was  ever  made  of 
her  as  executrix  within  five  years  after  the  date  of  the  decease  of  the  said 
Wm.  H.  Boiling.  Wherefore,  she  pleads  and  relies  upon  the  statutes  of  lim- 
itation  in   such   cases  made  and  provided  as  a  bar  to  any  recovery  in  this 


<jase. ' ' 


It  is  not  pleaded,  and  so  far  as  this  record  discloses  it  is  not  a  fact,  tnat 
five  years  had  elapsed  from  the  date  of  the  assessment  against  appellee's  tes- 
tator or  his  estate  upon  his  subscription  before  the  institution  of  this  action. 
It  is  well  settled  that  the  subnoriptlon  to  the  capital  stock  of  a  corporation 
is  a  promise  to  pay  money,  and  that  aright  of  action  thereon,  and  conse- 
quently the  beginning  of  the  running  of  the  statute  of  limitation  thereon,  is 
DOt  until  there  has  been  a  call  or  assessment  made  by  the  corporation,  or 
by  a  court  in  proper  proceedings  for  that  purpose  upon  complaint  of  cred- 
itors. (Cook  on  Stock  and  Stockholders,  104,  106,  196;  Hawkins  v.  Glenn, 
137  U.  S.,  319;  Glenn  v.  Liggett,  135  U.  S.,  533;  Lewis  v.  Glenn,  84  Vir- 
ginia, 947;  Calloway  v.  Glenn,  20  Ky.  Law  Rep.,  1447.) 

It  appears,  therefore,  that  the  Kentucky  Statute  of  limitation  did  not 
apply,  and  that  the  Virginia  Statute  of  limitation  of  three  years  was  not 
pleaded  nor  relied  upon.  '  *f 

The  sole  remaining  question  then  is,  did  the  decree  of  the  Bedford  Circuit 
Court  of  Virginia,  affirmed  by  the  Supreme  Court  of  Appeals  of  Virginia, 
{relieve  appellee  of  this  assessment?    In  that  case,  which  seems  to  have  been 
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aD  aotioD  by  oreditors  of  tbe  corporation  for  a  liquidation,  appellant  was 
appointed  receiver,  and  an  assessment  of  35  per  cent,  was  made  upon  all 
«took  subscriptions.  In  that  suit  certain  stockholders  named  were  made 
parties  defendant.  Those  stockholders  so  named,  appearing  and  pleading 
for  themselves  alone,  relied  each  upon  tbe  statute  of  limitation  of  three  years 
above  referred  to.  Tbe  circuit  court  held,  which  was  affirmed  by  the  Su- 
preme Court  of  Appeals  of  Virginia,  that  the  stock  subscription  being  by 
parol,  and  a  cause  of  action  having  accrued  on  tbe  day  that  the  order  mak- 
ing the  assessment  by  the  court  was  entered,  to  wit,  June  10,  1S98,  and  the 
amended  petition  making  the  stockholders  parties  for  the  purpose  of  recover- 
ing the  assessment  against  them  not  filed  until  March  31, 1897,  that  the  three 
years*  statute  applied  to  such  stockholders,  and  that  they  wera  discharged. 
Appellee  was  not  a  party  to  that  suit,  nor  was  her  intestate. 

In  Galloway  v.  Glenn,  20  Ky.  Law  Rep.,  1447,  this  court  held  that  the 
decree  of  a  court  of  competent  jurisdiction  of  a  sister  State  in  a  suit  by  a 
•creditor  of  a  corporation  against  the  corporation  for  the  purpose  of  requir- 
ing assessments  to  be  made  against  stockholders  was  binding  upon  the 
stockholders  who  were  not  parties  to  that  decree,  it  being  held  expressly 
that  such  stockholders  were  such  privies  to  the  proceedings  as  to  be  bound 
by  the  decree.  But  that  case  did  not  hold,  nor  does  the  question  seem  to 
have  been  involved,  that  the  decree  was  binding  on  such  stockholders  who 
were  not  parties  to  any  other  extent  than  to  establish  the  legal  status  of  the 
obligation  as  one  due,  that  is,  that  it  had  the  efiect  of  being  a  call  made 
upon  stockholders.  Of  course  it  could  not  be  said  that  such  a  decree  bound 
those  who  were  claimed  by  the  corporation  to  be  stockholders,  when  in  fact 
that  had  not  been  stockholders;  and  the  question  of  their  being  bound  by 
their  subscription  or  being  discharged  by  any  legal  act  does  not  seem  to 
have  been  discussed.  As  a  matter  of  fact  one  stockholder  might  be  relieved 
by  the  lapse  of  time,  as,  for  example,  where  his  subscription  was  by  parol 
and  more  than  three  years  had  elapsed  from  tbe  date  of  the  call,  and  another 
atookholder  might  be  bound  upon  a  written  subscription,  and  although  more 
than  three  years  had  gone  by  after  the  call,  yet  he  would  not  be  released 
under  the  Virginia  statute,  five  years  being  the  statutory  bar  upon  such 
written  contracts  in  Virginia,  as  we  understand  it. 

The  Viiginia  decree  making  tbe  call  and  directing  the  receiver  to  institute 
proceedings,  therefore,  is  res  adjudlcata  to  all  who  are  shown  to  be  stock- 
liolders  as  to  tbe  fact  of  the  necessity  for  the  call,  of  its  legality,  and  of  its 
precipitating  the  date  when  the  subscription  is  due  to  be  paid. 

The  Supreme  Court  of  Appeals  did  not  hold,  nor  does  tbe  judgment  of  the 
Tlrginia  Circuit  Court  hold,  that  the  order  appointing  the  receiver  and  the 
order  making  the  assessment  upon  the  stock  was  invalid,  or  that  the  rights 
of  the  receiver  thereunder  were  barred  by  the  lapse  of  time  except  as  to  those 
fltockholders  whose  subscriptions  were  by  parol,  and  who  had  been  sued  in 
that  jurisdiction,  and  who  had  pleaded  and  relied  upon  that  statute.  It  is 
anlversally  held  that  the  plea  of  limitation  is  a  personal  plea,  to  be  available 
alone  to  the  party  in  whose  behalf  it  may  exist.  Whether  the  Virginia  stat- 
ute of  three  years  referred  to  applies  to  nonresidents  of  Virginia  upon  con- 
tracts made  in  that  State,  or  to  those  who  are  beyond  the  jurisdiction  of 
that  court  for  some  period  of  the  time  within  which  suit  might  have  been 
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brought,  and,  therefore,  oould  not  be  sued  upon  their  persoDal  obIigatioD» 
in  the  courts  of  that  State,  does  not  appear  in  this  action.  Generally  there- 
are  saving  clauses  in  such  statutes  of  limitation  for  such  cases.  But  that 
question  Is  not  presented.  The  sole  question  is  whether  the  matter  of  ap- 
pellee's liability  is  res  adjudloata  by  virtue  of  the  decision  of  the  Virginia 
court  above  discussed.     We  hold  that  it  is  not. 

It  does  not  appear  in  this  record  that  an  action  on  the  call  made  by  the 
Bedford  Circuit  Court  of  Virginia  might  not  be  maintained  in  the  courts 
of  Virginia.  For  all  this  record  shows  It  could  be.  except  to  such  as  had 
been  barred  by  the  Virginia  statute,  when  pleaded.  But  the  Virginia 
statute  applicable 'to  one  situated  as  appellee  is.  is  not  pleaded,  and  we  ar& 
not  Informed  what  that  statute  may  be.  Nor  is  section  ^641,  Kentucky  Stat- 
utes, pleaded  as  a  defense. 

The  judgment  must  be  reversed  and  cause  remanded,  with  directions  for 
a  new  trial  and  for  proceedings  not  inconsistent  herewith. 


LOUISVILLE  &  NASHVILLE  B.  B.  CO.  v.  EGBERTS. 

(Filed  December  11,  1902— Not  to  be  reported.) 

Railroads— Damages— Master  and  servant— Instructions— Appellee,  a  sec- 
tion hand,  was  engaged  in  drawing  spikes  from  the  ties  with  a  clawbar 
when  another  workman  with  a  spike  maul  str^ick  the  clawbar  for  the  pur- 
pose of  facilitating  the  work  of  appellee,  and  a  splinter  flew  oft  the  maul 
and  struck  appellee  in  the  eye,  destroying  his  sight,  for  which  this  action 
was  instituted  to  recover  damages,  and  a  judgment  resulted  in  favor  of  ap- 
pellee. Errors  in  instructions  are  relied  on  for  a  reversal.  Held—Thac  ibe 
court  properly  instructed  the  jury  that  it  was  the  duty  of  the  master  to  fur- 
nish safe  and  suitable  tools  for  these  workmen,  and  that  if  it  failed  to  do  so, 
and  the  defect  in  the  spike  maul  so  furnished  was  known  to  the  master,  or 
it  could  have  known  It  by  the  exercise  of  ordinary  and  reasonable  care,  and 
that  appellee  did  not  know  of  such  defect,  if  defect  there  was,  then  the  jury 
should  find  for  the  plaintiff.  Appellant  can  not  complain  of  an  instiuotion 
given  as  to  the  measure  of  damages  as  it  offered  no  instruction  on  this  point. 

C.  B.  McDowell,  B.  P.  Jacobs  and  Edward  W.  Bines  for  appellant. 

Robert  Harding,  John  W.  Rawlings  and  E.  V.  Puryear  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee,  a  workman  on  the  section  force  of  appellant  road,  was  injured 
in  this  manner:  It  was  bis  duty  as  such  workman  to  draw  spikes  from  the- 
railroad  ties.  To  do  so  lie  inserted  what  was  called  a  clawbar  under  the- 
head  of  the  spike,  and  when  the  spike  was  driven  so  tight  that  it  would  not 
take  the  blawbar,  it  was  the  duty  of  a  fellow  workman  to  drive  it  under- 
with  a  stroke  of  a  highly -tempered  steel  maul,  called  a  spike  maul,  and  in 
driving  such  spike  from  the  stroke  of  the  maul  upon  the  clawbar,  which 
was  metal,  a  splinter  flew  off  of  the  side  of  the  spike  maul  and  struck  ap- 
pellee in  the  eye,  if  not  destroying  it  totally,  at  least  seriously  impairing^ 
its  vision. 

The  court  instructed  the  jury  as  to  appellee's  right  of  recovery,  that  it  was. 
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the  duty  of  the  master  to  famish  safe  and  suitable  tools  for  these  workmeu, 
aud  that  if  it  failed  to  do  so,  and  the  defect  in  the  spike  maul  so  furnished 
was  known  to  the  master,  or  it  could  have  known  it  by  the  exercise  of  or- 
dinary and  reasonable  care,  and  that  appellee  did  not  know  of  such  defect, 
if  defect  there  was.  then  the  jury  should  find  for  the  plaintiff. 

The  principal  objection  ur^ed  against  this  Instruction  is  that  it  did  not 
also  submit  to  the  jury  the  question  of  appellee's  knowledge  in  this  Ian- 
Kuage:  Unless  the  jury  should  believe  that  appellee  knew,  or  in  the  exercise- 
of  ordinary  care  might  have  known,  of  the  defect  in  the  spike  maul,  if  de- 
fect there  was,  etc. 

Whether  such  an  extension  should  be  given  in  some  cases,  in  this  case  it- 
was  not  shown  that  it  was  appellee's  duty  to  handle  the  implement  found 
by  the  jury  to  have  been  defective,  that  is,  the  spike  maul.  Therefore,  the 
question  of  his  opportunity  to  know  its  condition  does  not  appear  to  have 
been  relevant  in  this  case,  because,  at  the  utmost,  his  opportunity  for  know- 
ing would  not  be  carried  further  than  an  examination  of  those  tools  with 
which  he  himself  was  required  to  work.  The  court  is  of  opinion  that  the 
qualification  asked  for  appellant  was  properly  refused. 

The  instruction  to  the  jury  as  to  the  measure  of  damages  is  not  exactly 
accurate,  but  appellant  asked  for  no  other  instruction  on  this  subject ;  cer- 
tainly it  did  not  ask  for  one  embodying  the  points  now  urged  on  the  appeal. 
It  has  been  so  frequently  held  that  it  is  deemed  unnecessary  to  again  elab- 
orate the  idea,  that  in  a  civil  case,  unless  the  objecting  party  offers  an. 
instruction  covering  the  point  of  his  objection,  he  will  not  be  heard  upon 
appeal  to  complain  of  the  inadequate  instruction  given.  There  was  evidence 
in  this  case  that  the  defective  condition  of  the  spike  maul  might  have  been 
known  to,  or  was  known  to.  appellant's  inspector  of  tools,  and  that  there 
was  such  evidence  of  negligence  as  warranted  the  submission  of  the  case  ta 
the  jury  and  to  sustain  their  verdict. 

Judgment  affirmed. 


COMMONWEALTH  v.  VISER,  &c. 

(Filed  December  11,  1902— Not  to  be  reported.) 

Criminal  law—Indictment— Obtaining  money  under  false  pretense— This 
appeal  involves  the  sufficiency  of  an  indictment  against  appellees,  charging 
them  with  representing  to  D.  that  a  note  for  180  was  signed  by  A  and  B» 
and  was  genuine  and  obtained  thereon  the  sum  of  $75,  when  in  fact  said 
note  was  null  and  void,  and  there  was  a  legal  defense  to  same.  Held— That 
said  Indictment  was  insufficient.  The  charge  that  the  note  was  null  and 
void :  also  that  there  was  a  legal  defense  to  same,  are  but  legal  conclusions 
and  insufficient,  as  it  was  necessary  to  state  facts  showing  the  note  to  be 
void,  and  also  the  facta  constituting  the  legal  defense  should  have  been  stated. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellant. 

E.  H.  Gaither  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

vol.  24—74 
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The  appellees  were  Indloted  by  the  grand  jury  of  LlDColn  county,  changed 
with  the  offense  of  obtaining  money  under  false  pretenses.  The  defendanta 
entered  a  demurrer  to  the  indictment,  which  was  sustained  by  the  court, 
and  the  prosecution  dismissed,  and  from  that  judgment  the  Commonwealth 
has  appealed.  The  indictment  reads  as  follows:  "The  grand  jury  of  the 
oounty  of  Lincoln,  in  the  name  and  by  the  authority  of  the  t^ommonwealtb 
aforesaid,  accuse  William  M.  Viser  and  G.  L.  Webb  of  the  crime  of  obtain- 
ing money  under  false  pretenses,  committed  in  manner  and  form  as  follows: 
The  said  Wm.  M.  Viser  and  G.  L.  Webb,  in  the  county  and  State  aforesaid, 
on  the  —  day  of  November,  1900,  and  before  the  finding  of  this  indictment, 
did  falsely  pretend  and  represent  to  one  George  DeBorde  that  a  certain 
promissory  note,  dated  Stanford,  Ky.,  October  24,  IPOO,  due  and  payable 
ninety  days  after  date  to  defendant,  G.  L.  Webb,  or  order,  for  the  sum  of  $80, 
egotiable  and  payable  at  the  Lincoln  County  National  Bank  of  Stanford, 
Ky. ,  with  interest  at  the  rate  of  6  per  cent,  per  annum  after  maturity  until 
paid,  and  signed  by  Henry  D.  Phillips  and  H.  D.  Baughman;  that  said  note 
was  genuine  and  valid  and  that  there  was  no  legal  defense  to  same,  and  did 
by  said  false  pretenses  and  representations  sell  to  and  obtain  from  said 
George  DeBorde,  on  the  faith  of  said  representations,  the  sum  of  $76  for  the 
sale  and  transfer  to  said  DeBorde  of  said  note,  with  intent  to  commit  a  fraud 
upon  said  DeBorde,  the  said  note  being  at  the  time  absolutely  null  and 
void,  and  as  defendants  well  knew  subject  to  a  legal  defense,  against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky." 

The  sufficiency  of  the  indictment  is  the  only  question  presented  for  de- 
cision. It  will  be  seen  from  the  indictment  that  the  defendants  are  charged 
with  selling  a  certain  note  executed  by  certain  parties  to  one  DeBorde.  It 
is  also  alleged  in  the  indictment  that  the  note  was  absolutely  null  and  void, 
and  that  defendants  knew  it  was  subject  to  a  legal  defense.  The  law  is  well 
settled  that  an  indictment  must  be  direct  and  certain  as  to  the  offense 
charged,  and  it  must  also  state  the  facts  constituting  the  offense  with  suoh 
precision  and  clearness  as  to  enable  the  defendant  to  understand  the  charge, 
and  to  enable  him  to  have  a  fair  chance  to  answer  and  make  defense.  In 
the  case  at  bar  the  indictmont  charges  that  the  note  sold  by  defendants  to 
DeBorde  was  null  and  void,  and  that  defendants  knew  it  was  subject  to  a 
legal  defense.  The  averment  as  to  the  note  being  null  and  void  is  at  most 
merely  the  conclusion  of  the  pleader,  and  the  same  may  be  said  as  to  the 
legal  defense  charged.  It  was  necessary  to  state  facts  showing  the  note  to 
be  void,  and  also  the  facts  constituting  the  legal  defense  should  have  been 
stated.  In  the  absence  of  such  averments  the  defendants  could  not  know 
upon  what  grounds  or  by  what  means  the  Commonwealth  would  attempt  to 
show  that  the  note  was  void,  or  what  facts  would  be  relied  upon  as  con- 
ftltuting  the  legal  defense  charged. 

Our  opinion  is  that  the  judgment  of  the  circuit  court  sustaining  the  de- 
murrer and  dismissing  the  indictment  should  be,  and  it  is,  affirmed. 


V 


BURTON  V.  COMMONWEALTH. 

(Filed  December  12.  1903— Not  to  be  reported.) 

Criminal  law—Evidence— Dying  declarations— This  appeal  is  from  a  oon- 
iction  of  appellant  for  manslaughter,  and  involves  the  correctness  of  the 
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ruling  of  the  lower  oourt  in  admitting  statementfl  of  the  deoeased  as  hit 
^yiog  decIaratioDs.  The  proof  shows  that  the  deoeased  oame  to  his  death 
from  stabs  iDfllcted  by  appellant  about  10  o'olook  at  night,  and  a  physician 
who' lived  about  twelve  or  fifteen  miles  from  him  was  sent  for  and  reached 
falm  some  time  the  following  day.  After  making  an  examination  of  his 
wounds  the  physician  stated  to  deoeased  the  belief  that  he  would  die.  De- 
ceased then  stated  his  belief  that  he  would  die,  and  made  the  statement  con- 
cerning the  difSoulty  which  was  proposed  to  be  proved  as  his  dying  declara- 
tion. The  deceased  lived  about  twelve  days  after  he  was  stabbed,  and  was 
-carried  to  appellant's  house,  where  he  remained  a  part  of  the  time.  Held— 
That  the  statements  of  deceased  were  properly  admitted  as  his  dying  declara- 
tion. The  length  of  time  that  transpires  after  making  the  declaration  before 
-death  does  not  affect  the  admissibility  of  the  testimony.  The  court  will  de- 
termine from  all  the  surrounding  circumstances  whether  the  declarant  at 
the  time  of  making  the  statements  believed  that  death  was  impending.  The 
iflnding  of  the  jury  will  not  be  disturbed. 

B.  B.  Golden,  S.  H.  Kash,  A'.  B.  Hampton  and  H.  D.  Hall  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  the  se-jond  appeal  of  this  case.  The  facts  of  the  case  are  stated  in 
the  former  opinion.  (Barton  v.  Commonwealth,  23  Ky.  Law  Hep.,  1915.) 
The  judgment  was  there  reversed  for  certain  errors  in  the  instructions.  On 
the  return  of  the  case  to  the  circuit  court  it  was  again  tried  and  appellant 
was  again  found  guilty  of  voluntary  manslaughter,  and  his  punishment  fixed 
«t  three  years  in  the  penitentary.  The  court  admitted  in  evidence,  over 
the  objection  of  the  defendant,  the  dying  declaration  of  the  deceased,  who 
^was  stabbed  by  the  defendant  about  10  o'clock  in  the  night.  Doctor  H.  C. 
Hornsby  lived  about  fourteen  miles  off  and  was  sent  for,  reaching  the 
-wounded  man  some  time  the  following  day.  He  was  permitted  to  testify 
«8  follows  as  to  the  declarations  of  the  deceased  to  him  : 

'*Q.  Did  you  have  a  conversation  with  him  as  to  whether  or  not  he  would 
live  or  die?" 

•'A.  Yes,  sir." 

**Q.  Did  he  express  any  hope  of  recovery?" 

"A.  I  had  waited  on  him  previous  to  this  time,  when  he  had  been  shot  and 
-when  he  had  the  fever;  he  said  he  was  in  worse  fix  this  time  than  before. 
TThis  was  before  I  made  an  examination.  I  then  made  an  examination,  and 
I  remarked  that  he  was  killed." 

*'Q.  What  did  he  say  as  to  whether  or  not  he  would  get  well  or  die?" 

"A.  He  said  he  believed  that  he  would  die." 

**Q.  How  long  did  you  stay  with  him?" 

"A.I  got  there  in  the  morning,  and  it  seems  to  me  that  I  stayed  all  night; 
I  am  not  certain  that  I  did." 

"Q.  Did  he  make  any  statement  to  you  as  to  how  the  difficulty  oame  up?" 

To  this  question  the  defendant  objected;  the  objection  was  sustained  by 
the  oourt  and  the  jury  were  sent  out  of  the  room;  the  witness  was  then 
•examined  by  the  court  as  follows : 

*'Q.  Tell  me  all  about  the  condition  of  Mr.  Davidson?" 

"A.  Well,  we  might  say  there  were  six  or  seven  stabs,  but  the  one  on  the 
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arm  wasn't  fatal;  the  one  on  the  breast  wasn't  fatal;  the  one  under  the  ani» 
was  fatal;  the  two  or  three  wounds  in  the  back  were  eaoh  fatal  wounds." 

"Q.  What  did  he  say  to  you  before  you  examined  him?*' 

"A.  He  said  he  thought  he  was  killed;  I  said  probably  not  so:  I  hope  not."' 
.    "Q.  What  effect  did  that  hare  on  him?" 

"A.  It  roused  him  up  and  Kave  him  some  hope,  seemed  like. 

"Q.  After  you  examined  him,  tell  how  fully  you  acquainted  him  with  hi» 
condition?" 

'*A.  I  went  ahead  and  examined  him,  and  after  making  an  examination, 
and  before  I  dressed  the  wounds,  I  told  him  I  thought  he  was  killed." 

'*Q.  How  long  a  time  did  you  spend  there?" 

*'A.  I  don't  remember." 

"Q.  How  long  after  he  was  wounded  until  you  saw  him?" 

"A.  I  couldn't  say  exactly;  they  came  after  me  and  I  went;  its  about 
fourteen  or  fifteen  miles  from  my. house  to  ^enry  Martin's." 

"Q.  What  did  he  say  about  the  lick  that  killed  him?" 

*'He  remarked  to  me  that  as  they  brought  him  from  the  place  where  the 
difficulty  took  place  they  had  to  come  in  on  a  porch,  and  Mr.  Burton  stabbed 
him  as  they  came  up  on  that  porch. " 

"Q.  Where  did  he  say  that  he  stabbed  him  that  time?" 

*'A.  Under  the  arm." 

'*Q.  Did  he  express  any  hope  of  recovery  after  that?" 

•*A.  Not  to  me." 

The  deceased  lived  about  twelve  days  after  he  was  stabbed.  In  the  mean- 
time he  was  carried,  nt  his  request,  from  the  house  at  which  he  was  when- 
the  above  took  place  to  the  house  of  the  defendant,  and  remained  there  six  or 
seven  days  before  he  died.  In  1  Greenleaf  on  Evidence,  section  158,  it  is  said  r 
"The  length  of  time  which  elapsed  between  the  declaration  and  the  death  of  - 
the  declarant  furnishes  no  rule  for  the  admission  or  rejection  of  the  evi- 
dence; though  in  the  absence  of  better  testimony  it  may  serve  as  one  of  the 
exponents  of  the  deceased's  belief  that  his  dissolution  was  or  was  not  im- 
pending. It  is  the  impression  of  almost  immediate  dissolution  and  not  the 
rapid  succession  of  death,  in  point  of  fact,  that  renders  the  testimony  ad- 
missible." 

Where  the  following  length  of  time  elapsed  between  the  making  of  the  deo- 
laratioi3  and  the  death  of  the  declarant  the  evidence  was  adraittt*d :  Ten 
days  (MoDaniel  v.  State,  47  Am.  Dec,  93);  eleven  days  (Jones  v.  State,  71 
Ind.,  66);  twelve  days  (People  v.  Burt,  64  N.  T.  Sup.,  417);  sixteen  dajs 
(Baxter  V.  State,  16  Lea.,  657);  seventeen  days  (Commonwealth  v.  Cooper, 
81  Am.  Dec,  762).  In  other  cases  even  a  longer  interval  has  been  held  in- 
sufiQcient  to  prevent  the  admission  of  the  evidence.  (Kirkham  v.  People, 
170  111..  9;  Fulcher  v.  State,  28  Tex.  Ap.,  465;  State  v.  Nocton,  121  Mo.,  537; 
Titus  V.  State,  117  Ala.,  16;  State  v.  Crane,  120  N.  C,  601.) 

In  Polly  V.  Commonwealth,  15  Ky.  Law  Rep.,  602,  the  doctor  was  called 
Id  to  see  the  deceased  in  a  few  hours  after  he  was  shot,  and   informed  him 
that  he  would  die;  he  died  the  second   night  after  he  was  shot;    when    lie 
made  the  declaration  he  said  he  could  not  live.    It  was  held  the  declarations 
Were  properly  admitted. 

The  rule  is  that  in  determining  whether  the  declaration  was  made  un«lef 
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«  MDM  of  ImpeodlDR  death,  the  oourt  will  not  only  oonsider  what  the  de- 
teased  said,  but  the  ciroumstanoes  flurrouDdlDg  him  at  the  time  and  his  oon- 
•^itlOD  then  as  shown  by  the  proof.  (Peoples  v.  Commonwealth,  87  Ky.,  487; 
<7ommon wealth  v.  Matthews,  89  Ky.,  287.) 

In  the  case  before  us,  as  is  shown,  the  deceased  had  at  least  three  mortal 
wounds,  either  one  of  whloh  would  have  been  fatal;  the  physlolan 
reached  him  on  the  next  day  after  his  injury,  and  after  ezamininK  hlxn 
told  him  that  he  was  killed,  and  the  deceased  said  he  believed  he  would  die. 
The  nature  of  the  wounds,  the  length  of  time  that  had  elapsed  since  he  re- 
<}elved  tbem,  the  advice  of  the  physician  and  the  condition  of  the  deopased 
-at  the  time,  all  taken  together,  must  have  satisfied  the  deceased  that  death 
was  impending,  and  we  see  no  reason  for  disturbing  the  ruling  of  the  trial 
Judge  in  admitting  the  evidence.  We  see  no  error  in  the  instructions  of  the 
•court;  they  fairly  presented  the  law  of  the  case.  The  verdict  of  the  jury 
appears  to  have  been  based  on  the  testimony  introduced  by  the  Common- 
wealth, to  the  effect  that  appellee  said  while  he  had  hold  of  the  gun,  and 
-was  cutting  the  deceased  with  his  knife :  "A  man  that  will  serve  my  family 
like  you  have,  I  will  stab  my  knife  to  the  hollow  in  you."  The  jury  also, 
DO  doubt,  eame  to  the  conclusion,  from  the  circumstances  shown  by  the 
evidence,  that  appellee  had  drawn  his  knife  and  had  it  ready  for  use  before 
4ie  and  the  decHased  got  into  the  struggle  over  the  gun. 

Judgment  aflSrmed. 


IGO  V.  IRVINE. 

(Filed  December  12,  1909— Not  to  be  reported.) 

Wills -Trusts— A  testator  devised  his  estate  to  his  four  children  absolutely, 
l)ut  in  a  subsequent  clause  of  the  will  expressed  a  request  that  either  of  hla 
•children  dying  without  issue  would  devise  his  share  to  the  survivors  or  to 
the  children  of  any  who  might  be  dead.  The  question  involved  on  this  ap- 
-peal  is  whether  one  of  the  children,  as  devisee,  had  authority  to  sell  his  land 
and  invest  the  purchaser  with  a  fee-simple  title.  Held— That  the  devisee 
obtained  a  fee-simple  title  under  the  will,  and  is  not  charged  with  any  trust, 
^nd  could  viest  his  vendee  with  a  fee-simple  title. 

J.  A.  Sullivan  for  appellant. 

B.  W.  Miller  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  appeal  brings  before  us  the  will  of  David  Irvine  for  construction.  It 
^was  probated  in  the  Madison  County  Court  on  the  16th  day  of  August,  1878, 
•and  divided  a  large  landed  and  personal  estate  between  his  four  children, 
two  sons  and  two  daughters.  The  special  question  which  we  are  asked  to 
-determine  upon  the  appeal  is  whether  bis  son,  David  W.  Irvine,  takes  under 
It  a  fee  simple  title  to  a  tract  of  222.89  acres  of  land,  which  he  has  contracted 
to  sell  to  the  appellant,  B.  M.  Igo,  or  whether  he  takes  it  charged  with  a 
trust,  enforcible  in  equity,  in  favor  of  the  surviving  children  of  testator  or 
the  issue  of  those  who  may  be  dead,  in  the  event  of  his  death  without  legal 
Issue.    The  fourth  clause  of  the  will  of  testator  is  as  follows:  "I  will  and 
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bequeath  to  iiiy  son,  David  W.  Irvine,  my  traot  of  land  lying  and  being  lo 
Madison  oounty,  on  the  Biohmond  and  Lexington  turnpike  road,  known  as 
the  Dudley  place,  deeded  tome  by  Waller  and  William  Cbenault,  oontalning- 
about  180  aores.  I  also  will  and  bequtoth  to  my  son,  David  W.  Irvine» 
forty-five  acres  of  the  Newland  land,  reserved  out  of  that  tract  and  not^ 
willed  in  the  third  clause  to  I.  Shelby  Irvine,  said  forty-flve  acres  to  be- 
laid off  on  the  Bichmond  and  Lexington  turnpike  road  along  the  north  line- 
of  the  Dudley  tract  above  mentioned  to  the  Shackelford  road,  in  such  man- 
ner as  to  suit  the  land  herein  willed  to  my  son,  Isaac  Shelby  Irvine." 

It  is  contended  that  the  title  conveyed  by  this  clause  of  testator's  will  ir 
limited  by  a  subsequent  clause,  which  reads  as  follows:  ''I  make  it  as  a  re- 
quest of  my  children  (hat  if  any  of  them  should  die  without  issue,  that  in  so 
far  as  they  may  have  received  any  estate  from  me,  that  at  their  death  they^ 
'wiir  the  same  to  my  surviving  children  or  the  issue  of  those  that  may  be* 
dead.  I  think  this  is  but  a  reasonable  request,  and  I  have  confidence  that  it- 
will  be  complied  with  by  my  children." 

The  doctrine  of  implied  or  precatory  trusts  was  carried  to  great  lengths  by 
the  early  English  and  American  cases.  Thus,  if  a  testator  made  an  abso- 
lute gift  to  one  person  in  his  will,  and  accompanied  the  gift  with  words  ex- 
pressing a  desire,  will,  request,  wish,  hope  or  recommendation,  have  been- 
held  sufBcient  to  raise  a  trust  where  the  subject  and  object  are  sufSdently 
certain.  (Perry  on  Trusts,  section  112,  and  authorities  there  cited.)  But 
the  later  English  and  American  cases  have  departed  from  the  doctrine  of  the 
early  cases  and  have  inclined  toward  the  doctrine  of  giving  precatory  words 
and  expressions  only  their  natural  force.  (Hill  on  Trusts,  section  71.)  Tha 
existing  law  on  this  question  is  well  stated  by  Judge  Gray  in  Hess  v.  Sinfir-^ 
lar,  114  Mass.,  66,  and  it  is  quoted  with  approval  in  Oolton  v.  Golton,  127 U. 
S.,  800,  as  follows:  "It  Is  a  settled  doctrine  of  courts  of  chancery  that  a  de- 
vise or  bequest  to  one  person,  accompanied  by  words  expressing  a  wish,  en- 
treaty, or  recommendation,  that  he  will  apply  it  to  the  benefit  of  others,, 
may  be  held  to  create  a  trust,  if  the  subject  and  objects  are  sufficiently  cer- 
tain. Some  of  the  earlier  English  cases  had  a  tendency  to  give  this  doctrine 
the  weight  of  an  arbitrary  rule  of  construction.  But  the  later  cases  in  this,, 
and  in  all  other  questions  of  the  interpretation  of  wills,  the  intention  of  the 
testator  as  gathered  from  the  whole  will  controls  the  court;  in  order  to 
create  a  trust  it  must  appear  that  the  words  were  intended  by  the  testator 
to  be  imperative,  and  when  property  is  given  absolutely  and  without  restric- 
tion a  trust  is  not  to  be  lightly  imposed  upon  by  mere  words  of  recommenda- 
tion." 

And  the  question  was  very  fully  considered  by  this  court  In  Mnjor  v.  Hern- 
don,  78  Ky.,  123,  and  Bohcn  v.  Bari^tt's  Adm'i.  70  Ky.,  878. 

Testator  placed  no  restriction  upon  appellee's  right  to  sell  and  convey  the- 
tract  of  land  in  controversy  in  the  fourth  clause  of  the  will,  and  the  worda 
quoted  above,  whichappear  in  a  subsequent  clause  of  his  will,  were  not,  ii> 
our  opinion,  intended  by  the  testator  to  be  imperative.  They  do  not  refer  to 
any  special  property,  but  are  general,  and  amount  to  a  mere  request  that  hia 
children  dying  without  Issue  will  give  to  their  surviving  brothers  and  sis- 
ters and  their  descendants  property  in  the  aggregate  equal  to  that  received 
by  them  under  the  provisions  of  testator's  will.  We  are  of  the  opinion  that 
appellee,  David  W.  Irvine,  was  vested  with  a  fee  simple  title  to  the  property- 
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Id  coDtroYersy,  and  that  bis  deed  conveyed  the  same  oharaoter  of  title  to  ap- 
pellant. 
For  reasoDS  Indicated  the  judgment  is  afflrnaed. 


GALL  Y.  6HEWMAEER,  &o. 
(Filed  Deoember  18,  1001— Not  to  be  reported.) 
I.  H.  Tburman  and  J.  W.  S.  Glements  for  appellant. 
Nat  W.  Halstead  for  appellees. 
Appeal  from  Washington  Circuit  Court. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

This  case  is  here  simply  on  a  demurrer  to  the  petition.  There  is  not 
enough  in  the  petition  to  raise  the  question  of  laches.  This  must  be  done 
by  answer.  We  only  determine  now  that  the  petition  states  a  cause  of  ac- 
tion. We  do  not  determine  whether  the  title  to  the  fifty  acres  of  land  referred 
to  In  the  third  item  of  the  will  is  subject  to  the  same  conditions  as  the  re- 
mainder of  the  land  referred  to  in  the  fourth  clause,  for  the  reason  that  this 
qnestion  is  not  material  now,  and  whether  it  will  be  material  at  a  later  stage 
of  the  case  we  can  not  know  now.  So  no  opinion  is  expressed  on  this  mat- 
ter. 

The  petition  for  rehearing  is  overruled. 


RUFF  V.  BAUMBACH.  &c. 

(Filed  December  12,  1002.) 

Wills— Construction— A  testator  devised  his  estate  to  his  widow  for  her 
life,  and  directed  that  at  her  death  it  should  be  equally  divided  between  his 
children '* then  living.'*  It  is  contended  that  it  was  the  evident  intention 
of  the  testator  to  limit  the  estate  to  his  children  living  at  the  death  of  the 
widow,  and  exclude  the  grandchildren,  provided  any  of  the  children  should 
die  before  the  widow.  Held— That  the  use  of  the  word  "living"  by  the  tes- 
tator does  not  manifest  an  intention  to  exclude  the  descendants  of  those 
who  may  be  dead,  and  they  are  entitled  to  stand  in  the  shoes  of  their  ances- 
tor in  the  division  of  the  estate. 

Wm.  Marshall  Bullitt  for  appellant. 

Gibson,  Marshall  &  Gibson  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Burnam. 

In  November,  1888,  Gallas  Ruff  and  his  daughter,  Mary  Baumbaoh,  whilst 
driving  together,  collided  with  a  train  of  oars,  which  resulted  in  the  instant 
death  of  Mary  Baumbach,  and  that  of  Gallas  Buff*  three  days  thereafter. 
He  left  surviving  him  a  widow,  Theresia  Ruff,  and  four  children,  Joseph 
Ruff.  Michael  Ruff,  Caroline  Ruff  Kienzlen  and  Magdalena  Ruff  Schloemer; 
and  his  daughter,  Mary  Baumbach,  left  surviving  her  four  infant  children 
and  her  husband,  the  appellee,  George  Baumbach.     Shortly  after  the  death 


1168  BUFF  V.  BAUMBACK,  &0. 


of  Gallas  Buff  bis  will  was  probated  in  tbe  JeffersoD  GouDty  Court.  It 
reads  as  follows : 

"I,  Gallas  Buff,  of  Louisville,  Ky.,  being  of  sound  mind  and  disposing 
memoiy,  do  hereby  make,  publish  and  declare  this  to  be  my  last  will  and 
testament : 

''1st.  I  direot  that  all  my  just  debts  and  funeral  expenses  be  paid  as  soon 
as  expedient  after  my  death  by  my  executrix,  hereinafter  named. 

"Sd.  I  will  and  devise  to  each  of  my  beloved  children  living  at  my  death 
the  sum  of  $100. 

"3d.  All  the  balance  of  my  estate,  real,  personal  and  mixed,  I  will,  be- 
queath and  devise  to  my  beloved  wife,  Theresia  Buff,  during  her  life  and 
widowhood,  and  after  her  death  I  devise,  will  and  direct  that  same  shall  be 
equally  divided  between  my  children  then  living. 

"4th.  I  hereby  nominate,  constitute  and  appoint  my  beloved  wife  sole 
executrix  of  this  my  last  will  and  testament,  as  well  as  guardian  of  my  chil- 
dren, and  request  and  direct  that  no  security  be  required  of  her  in  either 
capacity. 

"In  testimony  whereof,  witness  my  name. 

"GALLAS  BUFF. 
••This  15th  of  July,  1896." 

After  the  death  of  the  life  tenant,  Theresia  Buff,  the  entire  estate  disposed 
of  by  the  will  of  Gallas  Buff  was  divided  between  his  four  children  then 
living  to  the  exclusion  of  the  infant  children  of  Mary  Baumbach.  In  Octo- 
ber, 1898,  the  appellee,  George  Baumbach,  instituted  this  suit  against  the 
surviving  children  of  Gallas  Buff  and  the  Fidelity  Trust  and  Safety  Vault 
Co.,  as  guardian  of  Minnie  and  George  Baumbaok,  two  of  his  infant  chil- 
dren, in  which  he  alleged  that  two  of  his  children  who  survived  their 
mother  had  died;  and  that  he,  as  their  heir  at  law,  and  the  two  surviving 
children  were  entitled  to  what  would  have  been  the  intererst  of  Mary  Baum- 
bach in  the  estate  of  Gallas  Buff,  her  father,  if  she  had  survived  him.  The 
defendants  answered  that  by  the  will  of  their  father  his  entire  estate  at  the 
death  of  the  mother  belonged  to  his  then  living  children;  and  that  it  had 
been  regularly  apporcioned  between  them  under  a  judgment  of  the  Jefferson 
Circuit  Court.  The  lower  court  decided  that  at  the  death  of  Mary  Baum- 
bach her  husband  and  children  became  the  owners  of  the  share  which  she 
would  have  taken  in  the  estate  of  her  father  if  she  had  survived  him,  and 
from  that  judgment  the  surviving  children  of  Gallas  Buff  have  appealed. 

In  construing  provisions  of  wills  similar  to  the  one  in  controversy  in  this 
proceeding  this  court  has  held  in  a  number  of  opinions  that  they  must  be 
construed  in  the  light  of  sections  2064  and  4841  of  the  Kentucky  Statutes, 
which  read  as  follows : 

"Section  2064.  When  a  devise  is  made  to  several  as  a  class,  or  as  joint  ten- 
ants, and  one  or  mor^  of  the  devisees  shall  die  before  testator,  and  another 
or  others  shall  survive  tbe  testator,  the  share  or  shares  of  such  as  so  die  shall 
go  to  his  or  their  descendants,  if  any;  if  none,  to  the  surviving  devisees, 
unless  a  different  disposition  is  made  by  the  devisor.  A  devise  to  children 
embraces  grandchildren  when  there  are  no  children,  and  no  other  construc- 
tion will  give  effect  to  the  devise. 

"Section  4841.  If  a  devisee  or  legatee  dies  before  the  testator,  is  dead  at 
the  making  of  the  will,  leaving  issue  who  survive  the  testator,  such  issue 
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«hal]  take  the  estate  devised  or  bequeathed  as  the  devisee  or  legatee  would 
bave  done  if  he  bad  survived  the  testator,  uule&s  a  different  disposition  is 
made  or  required  by  the  will." 

It  was  held  in  Reneker  v.  Lemon,  68  Ey.,  211,  Dunlap  v.  Shrieve's 
Adm*r.  68  Ey..  8S4,  and  Ghenaalt*s  Gd'n  v.  Chenault's  £z*or,  88  Ey..  84, 
that  section  4841  of  the  statutes  bad  changed  the  common  law  rule  of  con- 
«truotion  of  the  word  "children"  so  as  to  embrace  grandchildren,  unless  a 
different  disposition  was  required  by  the  will.  Appellants  do  not  controvert 
that  such  was  the  intention  and  effect  of  these  decisions,  but  insist  that  by 
the  use  of  the  words  "children  then  living."  the  testator  clearly  intended 
to  exclude  grandchildren  from  any  participation  in  his  estate.  The  cardinal 
Tule  in  the  construction  of  wills,  and  to  which  all  other  rules  must  bend,  is 
that  the  intention  of  the  testator  expressed  in  his  will  shall  prevail,  pro- 
Tided  it  be  consistent  with  the  rules  of  law.  Before  the  enactment  of  the 
-statutes  quoted  supra  the  construction  contended  for  would  have  followed 
from  the  plain  import  of  the  words  of  testator,  but  as  the  right  to  dispose  of 
property  by  last  will  and  testament  is  a  statutory  one,  the  language  of  the 
'Will  must  be  considered  in  connection  with  the  statutes. 

In  the  case  of  Smith,  by  Gd'n  v.  Miller's  Adm'r  the  will  provided 
that  at  the  death  of  testator's  widow  his  estate  should  be  equally  divided 
•among  his  then  living  children,  and  it  was  held  that  the  testator  used  the 
term  children  In  the  general  sense  of  issue,  and  that  there  was  nothing  in 
the  will  to  indicate  that  lb  was  his  Intention  to  exclude  the  descendants  of 
any  of  his  children  from  an  equal  division  of  the  property  devised.  This 
<uise  is  sharply  criticised  in  brief  of  counsel,  but  it  does  not  stand  alone,  as 
lie  seems  to  think;  but  was  substantially  followed  in  the  very  recent  case  of 
Evans  v.  Henderson,  24  Ey.  Law  Rep.,  363.  In  that  case  the  devisor  gave 
bis  estate  to  his  wife  for  life,  and  provded  that  at  her  death  the  property 
-should  go  to  his  living  children,  share  and  share  alike.  One  of  the  children 
•died  after  the  testator,  but  during  the  life  tenancy  of  the  widow,  leaving 
•children,  and  it  was  held  that  the  language  of  the  will  was  not  sufficient  to 
«bow  an  intention  on  the  part  of  the  testator  to  deprive  the  children  of  his 
dead  son  of  the  share  which  he  would  have  inherited  had  he  survived  the 
'Widow;  and  that  the  share  of  the  dead  child  passed  under  the  will  to  the 
'grandchildren  of  testator.  It  is  impossible  to  distinguish  theFe  two  cases 
from  the  one  at  bar.  They  hold  that  a  devise  to  "living  children  or  sur- 
viving children"  is  simply  equivalent  to  a  devise  to  children;  that  the  use 
of  the  word  "living"  by  the  testator  does  not  manifest  an  intention  to  ex- 
clude the  descendants  of  those  who  may  be  dead,  and  that  they  are  entitled 
to  stand  In  the  shoes  of  their  ancestor  in  the  division  of  the  estate. 

For  reasons  indicated  the  judgment  la  affirmed. 
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(Filed  December  12,  1902~Not  to  be  reported.) 

Railroads  —  Damages  —  Negligence  —  Evidence  —  Continuance—  Appellee 
l>rought  this  action  against  appellant  to  recover  damages  resulting  from 
alleged  negligence  in  the  employes  of  appellant  In  operating  a  passenger  car 
and  recovered  a  judgment  for  1883,  from  ivhlch  this  appeal  is  piosecuted. 
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She  alleges  in  her  petitioo  that  she  was  a  passenger  od  one  of  Its  oars  and 
the  conductor  announced  the  nanae  of  the  station,  which  was  her  destina- 
tion; the  car  stopped  and  the  brakeman  picked  up  her  bag^^age  and  told  her 
that  this  was  her  station.  The  train  had  passed  beyond  the  platform,  and 
as  she  placed  her  hand  on  the  door  facing  the  car  backed,  and  stopped  with  a 
sudden  jeik,  causing  the  door  to  slam  and  mash  her  band  and  wrist,  Inflict- 
ing permanent  injuries.  On  the  trial  no  instructions  were  objected  or  ex- 
cepted to  except  the  order  overruling  the  motion  for  a  peremptory  Instruotioi^ 
to  find  for  the  defendant.  Held— That  it  was  not  error  to  refuse  a  peremp- 
tory instruction.  Appellant  insists  that  the  court  erred  in  refusing  to  grant 
a  continuance  on  account  of  absent  witnesses.  All  of  the  witnesses  whose 
statements  are  embraced  in  the  affidavit  except  one  appeared  and  testified, 
and  more  than  one  of  them  testified  to  the  same  facts  as  to  slight  injury  to 
appellee's  hand,  and  the  absence  of  the  testimony  of  this  one  witness  could 
not  have  been  prejudicial  to  appellant.  This  court  will  not  reverse  a  case 
on  account  of  the  refusal  of  the  court  to  permit  a  witness  to  testify,  who  bad 
been  present  in  the  court  room  contrary  to  a  rule  providing  for  a  separation 
of  the  witnesses  where  the  record  does  not  disclose  what  his  testimony  would 
have  been. 

H.  P.  Taylor  and  Pirtle  &  Trabue  for  appellant. 

M.  L.  Heaverin  for  appellee.  ' 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  appellee,  who  was  plaintiff  In  the  court  below,  instituted  this  aotioD 
in  the  Ohio  Circuit  Court  against  the  appellant  to  recover  11,000  for  per- 
sonal injuries  caused  by  the  negligence  of  the  appellant. 

The  substance  of  the  allegation  of  the  petition  is  that  on  the  —  day  of 
January,  1901.  she  was  a  passenger  on  one  of  defendant's  passenger  traina 
from  Rosine,  Ohio  county,  Kentucky,  to  Render,  Ohio  county,  Kentucky,, 
and  as  such  paid  the  conductor  the  regular  and  customary  fare;  that  at  the- 
time  she  arrived  at  her  destination,  Render,  Kentucky,  and  was  attempting- 
to  leave  said  train,  that  the  defendant,  by  its  servants,  etc.,  managed  and  op- 
erated said  train  in  such  a  careless  and  reckless  manner  as  to  cause  the  door 
of  said  train  to  slam  to  and  mash  and  injure  plaintiff's  hand;  that  when 
the  train  arrived  at  Render  that  the  conductor  In  charge  of  said  train  called 
the  station,  and  that  when  the  train  came  to  a  standstill  the  porter  took 
possession  of  her  grip,  or  valise,  and  started  to  leave  the  train,  he  and  the 
conductor  telling  her  that  they  had  arrived  at  Render,  the  place  where  she 
was  to  leave  said  train,  and  that  she  being  thus  Informed,  did  attempt  to 
leave  said  train,  and  when  she  got  to  the  door  of  said  train,  and  was  aimlng^ 
to  get  out  of  same,  the  servants  and  agents  in  charge  of  said  train  started  to 
move  the  train  backwards,  and  In  doing  so  gave  the  train  a  sudden  and  vio- 
lent jerk,  thereby  causing  the  door  of  said  train  to  violently  close,  catching 
her  hand  between  the  door  and  facing,  mashing  and  injuring  her  hand  and 
wrist  to  such  an  extent  that  she  has  entirely  lost  the  use  of  her  right  arm» 
which  if)  now  perished,  and  that  her  said  injuries  are  perraaihent;  that  at 
the  time  the  train  onnie  to  a  standstill  it  had  passed  the  station,  which, 
fact  was  well  known  to  the  conductor  in  charge  and  the  servants  and  agenta 
and  employes  of  said  defendant,  but  unknown  to  the  plaintiff,  and  whlla 
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the  train  was  standiDg  still  and  the  agents  in  charge  of  same  calling  the- 
station,  which  was  her  destination,  she,  in  good  faith,  belicTing  that  the 
train  was  Ihen  at  the  platform,  attempted  to  leave  the  train,  and  in  so  doing- 
reoeived  the  injuries  complained  of  above,  all  of  which  was  oansed  by  the- 
negligence  of  the  defendant's  servants,  agents  and  employes  in  charge  of 
said  train,  and  in  the  careless  and  redcless  manner  in  which  they  operated 
and  managed  said  train;  that  her  injuries  are  permanent,  and  she  is  now, 
and  has  been  continuously  since  the  time  she  received  said  injuries,  unable^ 
to  labor  or  even  to  dress  herself;  that  her  hand  is  so  that  she  can  not  use  it, 
to  her  great  damage  in  the  sum  of  11,000,  for  which  she  prayed  judgment. 

The  answer  Is  a  traverse  of  the  averments  of  negligence  or  carelessnesa 
upon  the  part  of  the  defendant,  as  well  as  a  denial  that  the  conductor  called 
the  station  as  alleged,  or  at  all,  or  that  the  train  came  to  a  standstill;  and. 
In  short,  may  be  taken  as  a  traverse  of  all  the  allegations  of  the  petition^ 
which  show  a  right  to  recover. 

T  In  the  second  paragraph  of  the  answer  it  is  alleged  that  the  plaintiff  at- 
tempted to  leave  one  of  the  coaches  at  Render,  and  in  attempting  to  do  sa 
she  carelessly,  negligently  and  recklessly  placed  her  hand  upon  the  door^ 
facing  of  said  coach  while  the  train  was  in  motion,  and  that  the  necessary- 
stoppage  of  said  train  at  said  place  caused  the  door  to  slam  against  plain- 
tiff's hand,  catching  the  same,  but  without  Injuring  the  same,  or  perma- 
.nently  hurting  or  injuring  plaintiff  at  all;  and  that  the  plaintiff  was- 
reckless,  careless  and  negligent  in  this,  that  she  went  to  said  door  of  said- 
coach  while  the  train  was  in  motion,  knowing  well  that  the  train  would 
oome  to  a  full  stop,  and  that  she  had  ample  time  to  alight  from  same,  and 
that  the  injury  complained  of,  if  plaintiff  was  injured  at  all,  was  caused- 
and  occasioned  by  her  own  carelessness,  recklessness  and  negligence,  and 
would  not  have  occurred  except  for  her  own  fault,  and  was  without  fault- 
upon  the  part  of  defendant.  The  reply  of  plaintiff  is  a  complete  traverse  of* 
all  the  aflBrmative  averments  of  the  answer. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $838,  and 
appellant's  motion  for  a  new  trial  having  been  overruled,  it  prosecutes  this, 
appeal.     The  grounds  relied  on  for  a  new  trial  are  as  follows: 

Ist.  Because  the  court  erred  in  refusing  to  sustain  a  demurrer  to  the  peti- 
tion. 

8d.  Because  the  court  refused  to  sustain  defendant's  motion  for  a  peremp- 
tory instruction. 

3d.  Because  the  verdict  of  the  jury  is  against  the  evidence,  and  la  contrary^ 
to  the  law.  * 

4th.  Because  of  incompetent  testimony  allowed  by  the  plaintiff  in  the  case- 
over  defendant's  objections  and  exceptions 

6th.  Because  the  court  failed  aod  refused  to  permit  the  defendant  to  in- 
troduce competent  testimony,  which  is  fully  set  out  in  the  affidavit  filed 
herein. 

The  absent  witnesses  were  Ed.  Rowe,  Judson  Bowe,  Leslie   Myers,  Dr.  E. 
W.  Ford  and   Dr.    E.  B.    Pendleton,  whom  it  is  alleged    were  subpoenaed 
herein :  that  it  could  prove  by  Ed.  and  Judson  Rowe  that  at  the  time  of  the 
alleged  injury  the  plaintiff  visited  tbeir  house;  that  they,  and  each  of  them,. 
knew  that  she  was  not  injured  by  the  defendant  on  her  hand,  or  otberwiECK 
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>beoai3se  she  attended  persistently,  day  by  day  and  night  by  niftbt,  a  protraoted 
meeting  that  was  in  session  at  Render,  this  county ;  that  she  took  an  active 
liart  in  said  meeting,  and  that  she  participated  in  the  exhortations  belong- 
ing to  saine,  by  throwing  up  her  hands  and  shouting,  and  that  if  her  hand 
was  injured  to  any  extent  that  might  hurt  or  injure  her  permanently,  or  at 
«11,  the  same  was  caused  by  her  own  fault;  that  U.  M.  Everly,  a  witness 
herein,  will  state  practically  the  same  that  Ed.  Bowe  and  Judson  Rowe 
will  state;  that  he  knew,  saw  and  was  with  plaintiff  immediately  after  her 
-arrival  at  Render  upon  the  occasion  of  the  alleged  injury,  saw  her  clap  her 
hands  and  shout  in  church,  and  that  she  was  perfectly  well  and  without  in- 
jury at  that  time ;  that  by  Ford  and  E.  B.  Pendleton,  regular  practicing  physi- 
tjlans,  it  can  show  on  a  trial  of  this  case  by  the  testimony  of  said  physicians, 
^hat  an  injury  occurring  to  the  hand,  as  described  In  the  petition  by  the 
slamming  of  the  door,  on  the  23d  of  January,  1901,  or  at  any  other  time,  if 
serious,  would  have  resulted  in  fever,  serious  swelling,  and  probably  an 
amputation  within  three  days,  and  that  the  plaintiff  could  not  have  received 
^uoh  injuries  as  would  have  affected  her  permanently  by  the  slamming  of 
^he  door,  except  that  she  would  have  been  within  three  days  laid  up,  suffer- 
ing with  fever,  and  possibly  an  amputation  of  the  fractured  bones. 

It  appears  that  the  Bowes  and  the  doctors  named  in  the  affidavit  were  in- 
troduced as  witnesses  in  the  case,  and  that  the  two  Bowes  proved  substan- 
tially the  same  facts  that  it  is  said  that  Everly  would  have  testified  to.  The 
affidavit  does  not  show  what  was  expected  to  be  proven  by  the  other  wit- 
nesses. The  instructions  given  by  the  court  were  quite  as  favorable  to  the 
-appellant  as  it  was  entitled  to,  and  no  exceptions  were  t<aken  to  any  of  the 
Instructions  given,  nor  any  complaint  made  of  the  refusing  of  instructions, 
except  the  refusal  of  the  court  to  give  a  peremptory  Instruction  for  the  de- 
fendant. 

The  plaintiff  testified  in  substance  that  when  the  train  got  to  Bender  that 
the  porter  halloaed  at  the  door  and  said  "Render,"  and  picked  up  her  valise, 
and  said  "this  is  your  station,"  and  after  the  train  stopped  she  got  up  and 
went  to  the  door,  and  just  as  she  got  to  the  door  they  commenced  moving 
the  train  back,  and  two  men  motioned  for  her  to  move  back,  and  she  stopped; 
she  did  not  know  where  they  had  to  move  it  to,  and  when  they  moved  the 
train  it  crushed  on  her  hand,  the  door  came  to  on  her  hand,  and  the  train 
went  with  a  terrible  jerk ;  that  the  train  had  gone  on  down  and  the  porter 
got  off  down  in  a  ditch,  beyond  she  getting  off  place,  and  had  her  valise. 
-She  then  exhibited  her  hand  and  arm  to  the  jury,  and  testified  that  her  band 
was  perWshing  away,  and  that  she  could  not  dress  herself,  or  even  comb  her 
liair.  She  also  stated  she  did  not  call  in  the  services  of  a  physician,  and  that 
Mrs.  Rowe  furnished  her  some  liniment,  and  thafe  she  stayed  there  three 
days,  and  that  she  did  attend  the  meeting  day  and  night  that  was  going  on 
at  Render. 

R.  F.  Stevens  fully  sustained  the  plaintiff  in  regard  to  the  announcement 
of  the  stoppage,  and  then  the  backing  of  the  train  with  a  jerk.  Mrs.  Stevens 
also  sustained  the  plaintiff  in  her  testimony  in  regard  to  the  injury,  and  to 
the  same  effect  is  the  testimony  of  Miss  Lilly  Austin.  ^ 

The  conductor,  Putman.  testified  for  the  defendant  in  effect  that  the  traiD 
was  in  good  order,  and  that  he  only  ran  about  the  length  of  a  car  beyond  the 
iplatform,  and  had  no  recollection  of  seeing  Mrs.  Taylor. 
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WilDani  Gnrley  Is  a  locomotive  eDgineer;  was  od  No.  121,  between  Louis 
ville  and  Padnoah;  knew  nothing  about  tbe  injury;  did  not  know  wbether- 
be  ran  past  tbe  station  and  bad  to  back,  or  not;  testified  tbat  suob  tbing& 
often  bappen :  tbat  tbey  bad  an  extra  oar  on  tbat  day. 

R    A.  Monro  was  called   on  behalf  of  tbe  defendant  and   sworn,  but  bi&' 
testimony  was  objected  to  because  of  tbe  ruling  tbat  the  witness  should  not 
remain  in  the  courthouse  during  the  trial,  be  having  testified  tbat  he  waa 
in  rooRt  of  the  time  and  heard  Gurlcy  testify,  and  heard  part  of  Putman'& 
testimony. 

Ed.  Rowe  was  examined  for  defendant,  and  testified  in  substance  tbat  be^ 
saw  the  plaintiff  on  that  day;  after  she  got  to  bis  house  she  spoke  to  him 
about  ber  injuries:  be  did  not  think  she  did  before.  She  said  she  put  her 
band  on  tbe  door  facing  and  the  door  slammed  and  caught  her  band;  she- 
did  not  ask  for  a  doctor  or  medical  service;  he  saw  a  little  raised  place  oi> 
ber  band,  and  it  looked  more  like  a  contraction  of  tbe  muscles;  that  she  got 
to  his  bouse  on  Wednesday  and  left  Friday,  and  did  not  ask  for  any  treat-, 
raent  that  he  knew  of,  but  might  have  gott.«'n  some  treatment;  did  not  hear^ 
her  complain  very  much;  he  furnished  no  medicine;  the  doctor  was  there  in 
tbe  house,  and  she  asked  for  no  medical  treatment;  he  did  not  know  what^ 
bis  wife  did  for  her. 

Judson  Rowe  was  called  for  defendant.  He  saw  the  plaintiff  at  his  father's 
bouse  on  tbe  2dd  of  January,  at  night;  she  had  been  to  church  tbat  night: 
saw  her  up  in  the  crowds,  she  was  shaking  hands  in  the  crowd,  but  did  not 
know  whether  she  was  shouting  or  not,  and  tbat  she  never  complained  of 
any  injury  to  ber  hand  in  bis  presence,  and  that  he  knew  and  saw  ber  every 
day  while  she  stayed  at  bis  father's  house-  At  this  point  tbe  attorr.t-y  for^ 
defendant  offered  to  read  bis  affidavit  for  continuance,  which  was  overruled. 

Dr.  E.  W.  Ford  was  called  as  a  witness,  and  testified  in  substance  that  be 
did  not  think  a  woman  near  on  to  sixty  years  of  age,  with  such  mash  of  her 
band  as  that,  it  would  perish  away  and  bhe  could  not  use  it,  would  be  abla 
to  attend  a  protracted  meeting  of  three  or  four  days,  day  and  night,  without 
complaint,  or  able  physically  to  go  to  that  meeting  without  complaint:  and 
bis  testimony  tended  to  show  that  if  such  an  injury  bad  been  inflicted  sho 
would  have  had  fever,  and  not  been  able  to  have  attended  meeting.  He  waa 
also  of  the  opinion  tbat  vinegar  and  saltpeter  would  not  cure  a  broken  bone. 

Dr.  E.  B.  Pendleton  testified  to  tbe  same  effect  substantially,  but  said 
that  there  had  been  bones  broken  in  the  body  without  the  person  being  con- 
scious of  it. 

J^slie  Myers  also  testified  in  this  case,  but  bis  testimony  is  unimportant.. 

It  is  insisted  for  appellant  that  tbe  court  erred  in  not  granting  a  continu- 
ance upon  tbe  afSdavit  filed,  and  especially  erred  in  not  allowing  so  much 
of  it  read  as  stated  tbe  facts  that  it  could  prove  by  Everly.  It  will  be  seeiv 
tbat  tbe  two  doctors  referred  to  in  tbe  afiS davit  were  introduced  by  the  de- 
fendant and  testified,  and  so  were  the  two  Rowes.  Tbe  aflSdavit  does  not 
state  what  it  could  prove  by  the  other  witnesses  mentioned  herein,  and 
Myers  was  iniraduced  and  knew  nothing  pertinent  to  the  case.  Rowe  proved 
substantially  tbe  facts  tbat  it  was  proposed  to  prove  by  Everly,  which  facta 
were  not  contradicted  by  the  plaintiff.  Everly's  statement  was  not  ma- 
terial  to  the  defense,  and  especially  in  view  of  the  fact  that  substantially 
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the  same  evldenoe  was  introduced  by  other  wltnesfies  and  not  disputed  by 
the  plaintiff. 

Complaint  is  made  because  the  court  refused  to  allow  B.  A.  Moore  to  tes- 
tify for  the  reason  that  a  rule  had  been  entered  requiring  the  witnesses  to 
remain  out  of  hearing  of  the  witness  testifying,  it  appearing  that  Moore  bad 
been  in  the  courthouse  hearing  the  testimony  of  other  witnesses.  It  does 
not  appear  that  Moore  had  ever  been  summoned  or  theretofore  sworn  as  a 
witness,  nor  is  there  any  statement  or  avowal  made  by  the  defendant  as  to 
Avhat  it  expected  to  prove  by  Moore.  We  are,  therefore,  of  the  opinion  that 
the  court  did  not  err  in  refusing  to  allow  Moore  to  testify;  nor  did  it  err  in 
refusing  to  allow  the  affidavit  to  be  read  as  the  deposition  of  Everly.  At 
any  rate,  It  does  not  appear  at  all  that  defendant  was  prejudiced  by  the 
ruling  of  the  court  in  respect  to  the  affidavit,  or  in  respect  to  the  testimony 
-of  Moore.  As  to  the  other  objections  of  testimony,  the  court  did  not  err  to 
the  prejudice  of  defendant.  In  fact  almost,  if  not  every,  objection  to  test! 
mony  made  during  the  trial  was  decided  by  the  couit  in  favor  of  the  de- 
fendant. 

The  fact  that  plaintiff  was  seriously  injured  without  any  fault  or  negli- 
gence on  her  part  seems  to  have  been  abundantly  proven,  and  no  attempt 
was  made  by  the  appellant  to  show  that,  as  a  matter  of  fact,  her  arm  had  not 
perished,  or  to  show  that  her  testimony  as  to  her  inability  to  use  it,  or  to 
dress  herself,  or  to  comb  her  hair,  was  not  true.  As  stated  before,  the  in- 
structions of  the  court  were  extremely  favorable  to  appellant,  and  the 
verdict  is  abundantly  sustained  by  the  testimony,  and  is  evidently  no  more 
than  reasonable  compensation  for  the  injury  inflicted. 

After  a  careful  consideration  of  this  entire  record  we  are  clearly  of  the  opin- 
ion that  the  plaintiff  clearly  showed  herself  entitled  to  recover,  and  that  no 
«rror  to  the  prejudice  of  the  substantial  rights  of  the  appellant  occurred. 

Judgment  affirmed,  with  damages. 


RONE  V.  COMMONWEALTH. 
(Filed  December  17,  1902— Not  to  be  reported.) 

1.  Criminal  law— Manslaughter— Instructions— Appellant  was  indicted  and 
convicted  for  manslaughter  and  prosecutes  this  appeal.  The  facts  show  that 
appellant  and  the  deceased  were  drinking  some,  and  left  Bowling  Qreen  in 
A  buggy  together  after  night,  and  that  appellant  shot  and  killed  the  deceased 
while  they  were  in  the  buggy  together,  some  difficulty  baving  arisen  be- 
tween them.  Appellant  complains  because  the  court  In  an  instruction  used 
ihQ  words  '*that  he  had  no  other  safe,  or  apparently  safe,  means  of  escape 
from  said  danger."  Held— That  snid  words  were  error,  but  under  the  cir- 
cumstances proven  were  not  prejudicial. 

2.  Continuance- The  affidavit  filed  as  a  basis  for  a  motion  for  a  continu- 
ance aslced  a  continuance  on  account  of  the  absence  of  counsel,  who  he 
thought  he  had  employed,  but  who  refused  to  go  into  the  trial  unless  his 
fee  was  paid;  also  on  account  of  absent  witnesses,  who  would  prove  that 
four  or  five  days  after  the  killing  they  noticed  a  bruise  on  appellant's  face. 
Held— That  the  court  did  not  err  in  refusing  a  continuance  as  the  counsel 
who  acted  in  the  case  were  competent,  and,  besides,  the  attorney,  on  account 
of  whose  absence  the  continuance  was  asked,  appeared  during  the  trial  and 
participated  in  it.     The  evidence  of  the  absent  witnesses  was  immaterial,  be< 
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fiides.  appellant  was  permitted  to  prove  on  the  trial  that  on  the  night  of  the 
killing  there  was  a  mark  of  a  blow  on  appellant's  faoe. 

3.  Evidence  -Evidence  as  to  a  dlfBculty  between  appellant  and  appellee  in 
Bowling  Green  on  the  day  of  the  difficulty  was  competent  as  is  shownd  that 
the  deceased  had  interferred  and  took  up  for  some  negroes,  as  appellant  had 
fltated  that  was  the  cause  of  the  difficulty. 

Sims  &  Grlder  and  Nerge  Clark  for  appellant. 

N.  A.  Porter,  T.  W.  Thomas,  C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Warren  Circuit  Couit. 

Opinion  of  the  court  by  Judge  White. 

The  appellant  was  indicted  by  the  grand  jury  of  Warren  county  and 
oharged  with  murder  In  killing  C  V.  Savory.  Upon  trial  he  was  convicted 
•of  voluntary  manslaughter,  his  punishment  being  fixed  at  twenty-oue  years' 
<3onflnement  in  the  penitentiary,  and  he  appeals. 

The  facts  of  the  killing,  so  far  as  they  are  undisputel,  appear  to  be  that  ap- 
pellant and  deceased  left  Bowling  Green  together  in  a  buggy,  their  destina- 
tion being  Tim  Cherry's,  near  Rlchardsville,  some  eight  or  ten  miles 
distant.  They  were  drinking  some.  Appellant  was  sitting  on  the  right- 
hand  side  of  the  buggy  driving.  When  these  two  got  within  hearing  of 
Cherry's  house  Savory  was  shot  and  killed,  receiving  four  shots  from  a  pis- 
tol in  the  head,  one  above  and  back  of  the  ear,  one  in  the  back  of  the  head, 
one  in  the  neck  under  the  ear,  severing  the  jugular  vein  and  another  in  the 
•ohln  near  the  corner  of  the  mouth.  Either  of  the  first  three  above  described 
wounds  would  have  been  fatal.  Several  persons  at  Cherry's  heard  five  pistol 
flhots,  and  shortly  afterwards  appellant  drove  up  in  a  buggy  and  informed 
them  he  had  had  some  trouble  with  Savory.  They  started  to  go,  and  it  was 
suggested  that  water  and  camphor  be  taken,  when  appellant  said  neither 
would  do  Savory  any  good.  The  Cherrys  and  appellant  went  to  Savory,  who 
was  found  dead,  lying  on  his  side  in  the  road,  with  his  feet  in  the  middle  of 
the  road  and  his  head  toward  the  ditch,  his  hands  were  in  front  of  him  and 
Tery  bloody  inside  and  out.  Near  his  hands  lay  a  pistol,  full  loaded,  but 
without  any  blood  on  it.  Deceased's  hat  was  found  twenty-one  steps  back 
towards  Bowling  Green,  and  from  the  hat  to  the  body  were  blood  spots  on 
the  ground.  Before  the  body  was  reached  by  the  Cherrys  with  appellant  he 
was  asked  why  he  shot  Savory,  what  the  trouble  was  about;  he  replied  he 
did  not  know;  had  better  not  talk.  Two  of  the  witnesses  (Cherrys)  say 
appellant  said  in  addition  to  the  above  :  "I  got  into  two  or  three  fusses  in  the 
town  at  Savory's  house  and  the  damn  son  of-a-bitoh  took  up  for  the  negroes." 
However,  appellant  denies  this. 

No  person  witnessed  the  difficulty,  and  the  only  statement  of  the  facts  of 
the  killing  is  related  by  appellant  himself.  His  testimony  is  that  in  coming 
out  a  small  package  was  lost  out  of  the  buggy,  and  Savory  accused  him. 
Hone,  of  losing  it,  and  demanded  pay  for  the  value  of  the  package  and  when 
be  refused  to  pay  Savory  struck  him  and  drew  a  pistol;  appellant  grabbed 
the  pistol  and  held  the  hand,  drew  his  own  and  shot  Savory.  All  this  oo- 
onrred  in  the  bug)<y.  Appellant  then  jumped  out  of  the  buggy,  leaving  the 
body  of  Savory  in  the  buggy,  and  after  the  body  had  fallen  out  of  the  buggy 
appellant  caught  the  horse  and  drove  over  to  Cherry's  and  informed  them  of 
the  difficulty. 
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The  GommoDwealth  was  permitted  to  prove  over  appellaot's  objectioo  that 
while  Id  Bowling  Green  appellant  had  a  difSoulty,  or  war  of  words,  with 
some  negroes  while  at  Savory's  house,  and  appellant  drew  his  pistol  on  an 
old  negro  woman  and  attempted  to  make  a  negro  boy  danoe  and  stand  on 
his  head,  by  threats  and  exhibiting  his  pistol;  that  Savory  remonstrated 
with  him  for  such  conduct  and  told  him  to  apologize  to  the  negroes. 

This  testimony  was  all  objected  to  by  appelhint.  The  Commonwealth  also- 
showed  that  appellant  when  he  started  to  Bowling  Green  carried  a  pistol, 
and  when  there  got  another,  thus  having  two.  When  appellant  got  to 
Cherry's  house  he  gave  up  a  pistol  that  had  been  fired  in  all  five  chambers, 
and  had  no  other.  There  was  a  rifle  in  the  buggy  that  belonged  to  Savory^ 
but  does  not  seem  to  have  been  used  at  all  in  the  difficulty. 

On  the  trial  the  court  gave  six  instructions,  on  murder,  voluntary  man- 
slaughter, doubt  as  to  degree,  two  on  reasonable  doubt  as  to  guilt  and  one 
on  self-defense,  which  is  the  only  one  criticised.    The  objection  to  the  sixth 
instruction  is  as  to  the  use  of   the  expression  "that  he  had  no  other  safe,  or 
to  him  apparently  safe,  means  of  escape  from  said  danger." 

It  is  contended  that  this  means  that  appellant  was  compelled  to  flee  or 
run  away,  and  that,  therAfore,  it  is  error.  Appellant  complains  of  the  ac- 
tion of  the  trial  court  in  refusing  a  continuance.  Appellant's  affidavit  for 
a  continuance  sets  forth  two  grounds  for  continuance.  One,  that  his  counsel, 
whom  he  thought  he  had  employed,  refused  to  go  fnto  the  tvial  of  the  case 
without  the  fee  being  paid  or  secured  in  advance,  which  at  that  time  he  was 
unable  to  do  because  of  the  lack  of  time.  Another  reason  for  continuance 
was  the  absence  of  two  witnesses.  By  these  two  witnesses  appellant  pro- 
posed to  prove  that  some  three  or  four  days  after  the  killing  of  Savory  they 
saw  appellant,  and  he  had  a  bruised  place  on  his  nose  as  if  from  a  blow  of 
some  sort.  After  appellant's  motion  for  continuance  had  been  overruled, 
and  during  the  trial,  his  attorney  who  it  was  said  had  refused  to  apjiear, 
did  in  fact  appear  and  did  assist  in  the  defense.  Counsel  who  prepared  and 
filed  the  affidavit  for  continuance,  and  who  selected  the  jury,  was  familiar 
with  the  case,  and  competent  to  present  the  defense. 

We  are  of  opinion  there  was  no  error  In  refusing  the  continuance.  The 
testimony  of  the  absent  witnesses  would  have  proved  no  fact  pertinent  to  the 
case.  Appellant  proved  by  one  witness  that  on  the  night  of  the  difficulty 
there  was  a  mark  of  a  blow  on  appellant's  face.  There  were  two  theories  of 
the  killing  of  Savory:  One  was  a  willful  shooting  by  appellant  because  of  the 
difficulty  with  the  negroes,  and  the  placing  of  the  body  and  pistol  in  the 
road  so  as  to  appear  that  deceased  had  a  pieTtol  in  his  hands  when  shot;  the 
other,  was  appellant's  story  showing  a  clear  case  of  self-defense.  This  waa 
submitted  to  the  jury  and  they  rejected  appellant's  story  and  found  him 
guilty  of  manslaughter,  when  they  were  justified  in  a  verdict  of  murder. 

Under  either  state  of  case,  as  presented,  the  shooting  was  shown  and  ad- 
mitted to  have  been  while  both  were  in  the  buggy  side  by  side. 

If  the  jury  had  concluded  that  appellant's  account  of  the  shooting  was 
true,  the  expression  escape  from  the  danger  by  safe  or  apparently  safe  means, 
as  used  in  the  instruction,  would  not  have  prevented  an  acquittal.  If  there 
was  9  struggle  with  Savory,  having  his  pistol  drawn,  there  was  no  safe,  or 
apparently  safe,  means  to  escape  even.    If  Savory  had  threatened  to  kill  ap- 
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pellant  and  drawn  his  pistol  to  do  so,  there  was  do  meaos  to  escape  as  the 
two  men  were  so  close  together.  We  are  of  opioioD,  therefore,  that  the  in- 
struction given  did  not,  and  could  not,  prejudice  the  substantial  rights  of  ap- 
pellant. If  the  jury  had  believed  his  Htory  they  mast  have  said  not  guilty,, 
regardless  of  his  duty  to  avert  the  danger,  or  escape  from  the  danger,  as  laid 
down  in  the  instruction.  They  must  have  concluded  also  that  there  was  na 
safe,  or  apparently  safe,  means  of  escape.  We  do  not  approve  of  the  instruc- 
tion as  being  a  correct  statement  of  the  law,  but  we  are  of  opinion  that  in 
this  case,  in  view  of  the  verdict  and  the  facts  proven,  it  was  not  prejudicial 
to  appellant. 

We  are  also  of  opinion  there  was  no  error  in  admitting  the  evidence  as  to. 
the  difficulties  in  Bowling  Green  as  it  proved  that  Savory  had  interf erred 
and  "took  up  for  the  negroes."  as  appellant  stated  was  the  cause  of  the- 
shooting.  Upon  the  whole  case,  as  presented  by  this  record,  we  conclude 
that  appellant  has  had  a  fair  trial,  and  that  no  error  prejudicial  to  his  sub- 
stantial rights  has  been  committed. 

The  judgment  is,  therefore,  affirmed.  ^ 


COMMONWEALTH  v.  COVINGTON  AND   CINCINNATI  BRIDGE  CO. 

(Filed  December  12,  1900.) 

1.  Taxation— Assessment  for  franchise  taxes— The  question  Involved  on 
this  appeal  involves  the  fixing  of  a  correct  method  for  assessment  of  the 
franchise  uf  a  bridge  company  for  taxation  for  the  year  1901,  where  its  tan- 
gible property  is  partly  within  and  partly  without  the  State.  Held— That 
the  correct  method  of  making  said  assessment  is  to  take  the  entire  value  of 
Its  entire  property  in  both  States  and  deduct  from  it  the  value  of  its  tangible 
property,  and  the  remainder  will  represent  the  value  of  its  franchise  for 
taxation,  and  as  the  length  of  the  bridge  in  Kentucky  is  69  per  cent,  of  ita 
whole  length,  this  State  is  entitled  to  tax  that  proportion  of  the  value  of  its 
franchise.  The  property  of  a  bridge  company,,  tangible  and  intangible,  must 
be  assessed  as  a  whole.  It  will  be  presumed  the  part  in  this  State  is  of 
equal  value  to  the  part  of  it  out  of  the  State. 

8.  Estoppel— The  State  Board  of  Valuation  and  Assessment  can  not,  by 
fixing  one  method  of  assessment  for  one  year,  bind  a  subsequent  board  for 
another  year  to  follow  the  same  method.  Each  board  may  fix  a  different 
method  of  assesflmeni  if  the  law  warrants  it. 

Clem  J.  Whittemore  for  appellant. 

J.  W.  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  was  an  agreed  case  submitted  to  the  circuit  court  on  the  following^ 
agreement  of  facts:  "The  defendant,  the  Covington  and  Cincinnati  Bridge 
Co.,  is,  and  was  at  all  times  herein  referred  to,  a  corporation  both  in  Ken- 
tucky and  Ohio,  it  having  been  incorporated  in  Kentucky  by  an  act  of  the 
general  assembly  of  the  Commonwealth  of  Kentucky,  approved  17th  of  Feb- 
ruary, 1846.  entitled  'An   act  incorporating  the  Covington  and  Cincinnati 
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Bridge  Go.,'  and  having  been  iooorporated  io  the  State  of  Ohio  by  ao  aot  of 
the  general  assembly  of  the  State  of  Ohio,  approved  26tih  of  Maroh.  1840,  en- 
titled 'An  aot  to  oonllrm  th«  charter  of  the  Covington  and  Cincinnati  Bridge 
Co.,'  it  being  6peciflcally  empowered  by  the  said  special  aot  of  the  legisla- 
ture of  Ohio  to  construct  and  operate  a  bridge  over  the  Ohio  river,  from 
Cincinnati,  in  that  State,  to  the  city  of  Covington,  in  Kentucky,  and  to 
oharge  and  collect  toll  from  persons  going  on  such  bridge  in  the  State  of 
Ohio,  and  to  purchase  and  hold  real  estate  in  Ohio  for  the  purpose  of  said 
bridge,  and  when  the  same  could  not  be  acquired  by  agreement,  then  to  con- 
demn such  property  in  Ohio.  Under  the  power  and  authority  thus  conferred 
4n  its  charter  by  the  legislatures  of  Kentucky  and  Ohio  respectively,  defend- 
ant constructed,  and  still  owns  and  operates,  atoll  bridge  over  the  Ohio  riyer, 
«nd  extending  from  Second  street,  in  the  city  of  Cincinnati,  State  of  Ohio, 
4o  Second  street,  in  the  city  of  Covington,  State  of  Kentucky.  It  on  and 
liefore  the  15th  of  September.  1900,  owned  the  real  estate  therewith  connected 
tn  the  State  of  Ohio,  a  part  of  which  it  was  compelled  to,  and  did.  acquire  by 
and  through  condemnation  proceedings,  under  the  laws  of  the  State  of  Ohio, 
In  the  courts  of  that  State,  in  some  Instances  going  through  the  Supreme 
Court  of  Ohio. 

"Said  bridge  is  not,  and  never  has  been,  a  steam  railroad  bridge,  but  has 
been  and  is  used  by  persons  traveling  on  foot,  horseback  and  in  vehicles; 
also  by  street  cars. 

*'On  the  16th  of  September,  1900,  the  total  length  of  this  bridge,  including 
approaches,  which  are  a  part  thereof,  was  2,720  feet.  Of  that  there  was  in 
Kentucky  (to  low-water-mark  on  the  Ohio  side  of  the  river)  1,604  feet,  leav- 
ing 1,116  feet  thereof  in  the  State  of  Ohio,  that  is,  69  per  cent,  in  length 
thereof  was  and  is  in  the  State  of  Kentucky.  On  the  ]5tth  of  September, 
1900.  it  made  a  written  verified  statement  to  the  auditor  of  public  accounts, 
as  provided  by  section  4078,  Kentucky  Statutes,  a  copy  of  which  is  attached 
hereto  as  part  htreof,  marked  *A.* 

''On  the  15th  of  September,  1900,  the  value  of  the  capital  stock  of  defend- 
ant was  1750,000,  and  such  amount  was  its  worth  on  the  market,  and  it  then 
had  an  outstanding  mortgage  bonded  indebtedness  of  $680,000,  being  bonds 
it  had  issued  and  which  were  and  are  bearing  interest  at  4  per  cent,  per 
annum.  For  the  year  1900  it  paid  a  dividend  of  4  per  cent,  on  its  said 
$750,000  of  capital  stock,  and  had  not  paid  a  greater  annual  dividend  on  eaid 
stock  for  several  years  prior  thereto.  The  value  and  worth  on  the  market  of 
its  capital  stock,  and  the  bonded  indebtedness  on  the  16th  of  September,  1900, 
was  $1,880,000,  and  no  more. 

"The  Commonwealth  of  Kentucky  asssessed  for  taxation  for  the  year  1901 
the  tangible  property  of  defendant  in  Kentucky  at  $462,000,  and  it  has  paid 
its  taxes  thereon  to  the  State.  The  State  of  Ohio  assessed  for  taxation  for 
that  year  that  part  of  defendant's  bridge  in  that  State  at  $287,984,  and  de- 
fendant has  paid  to  the  State  of  Ohio  the  taxes  thereon. 

"The  Board  of  Valuation  and  Assessment  of  Kentucky  fixed  the  value  of 
defendant's  franchises  for  taxation  by  Kentucky  for  the  year  1001  in  Ibia 
way,  to  wit: 

"It  took  what  said  board  had  fixed  as  the  value  of  all  defendant's  property 
or  capital  stock  for  the  preceding  four  years,   to  wit :    Capital  for  1807, 
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9908,070:  capital  for  1898,  $098,306;  capital  for  1899,  $668,060,  oapital  for  1900, 
9663,060,  and  adding  these  foar  years  together  made  $9,931,896,  and  dividing 
that  by  four  got  an  average  for  the  four  years  of  $730,849,  and  then  fixed  said 
9780,349  as  the  capitalization  of  defendant  for  the  year  1901,  and  deducting 
therefrom  the  assessment  of  the  tangible  property  In  Kentucky,  left  $278,849 
as  the  franchise  valuation,  and  the  tax  rate  being  47K  cen^s,  made  defend- 
ant's franchise  tax  for  1901  $1,822.16. 

"Defendant  denying  the  correctness  or  legality  of  this  fixing  or  valuation 
of  Its  franchise,  and  denying  the  right  or  power  of  said  lioard  to  adopt  such  a 
mode  or  basis  of  arriving  thereat,  or  Its  liability  for  the  tax  claimed  thereon, 
refased  to  pay  said  $1,32*3.16,  and  defendant  further  insisting  that  the  correct 
legal  and  proper  valuation  of  its  said  franchise  was,  and  would  have  been, 
for  said  year  1901  the  sum  of  $180,489,  and  the  tax  it  owed  to  the  plaintifi, 
the  Com uiOD wealth  of  Kentucky,  thereon  was  $857.82,  and  no  more,  paid  In 
to  the  auditor  of  public  accounts  the  said  sum  of  $867.89  under  an  agreement 
that  such  payment  of  $857.82  was  in  no  way  to  affect  the  question  of  defend- 
•ant's  liability  for  said  claimed  balance  of  $464.84,  the  question  of  such  lia- 
bility and  of  said  assessment  or  valuation  of  defendant's  franchise,  and  tha 
method  or  basis  upon  which  defendant's  said  franchise  should  be  valued  or 
ilxed  for  taxation  by  said  board  to  be  determined  by  the  courts. 

'*The  earnings  or  receipts  of  defendant's  bridge  in  Ohio  for  said  year  1901 
were  $80,871.66,  while  in  Kentucky  they  were  $h8,800.81. 

^'Wherefore,  the  parties  presenting  the  quesMons  herein  made  pray  the 
Judgment  of  the  court  thereon,  such  judgment  embracing  and  glvliig  snob 
relief  to  the   parties  hereto  respectively  as  they  may  be  entitled  to  receive. 

"ROBT.  J.  BRECKINRIDGE, 
** Attorney  General  for  plaintiff,  the  Commonwealth  of  Kentucky. 

"J.  W.  BRYAN, 
** Attorney  for  defendant,  the  Covington  and  Cincinnati  Bridge  Co.'' 

On  these  facts  the  following  questions  were  presented  to  the  court  for  de- 
■oision : 

Ist.  Does  the  defendant  (the  bridge  company)  owe  the  plaintiff  (the  Com- 
inonwealth)  the  sum  of  $464.84,  or  any  pazt  thereof,  on  account  of  a  tax  of 
Its  franchise  for  the  year  1901P 

2d.  What  method  or  basis  should  be  adopted  by  the  State  Board  of  Valua- 
tion and  Assessment  for  fixing  the  value  of  the  defendant's  franchise  for 
taxation  by  the  Commonwealth  of  Kentucky  f 

The  circuit  court  adjudged  that  the  board  in  making  the  assessment 
adopted  an  Improper  mode,  and  that  the  defendant  by  the  payment  to  the 
auditor  of  the  sum  of  $867.82  had  fully  paid  to  the  State  the  tax  on  Its  fran- 
chise for  the  year  1901  and  owed  no  part  of  the  $464.84  claimed  by  the  State 
Id  addition  to  the  amount  which  had  been  paid. 

The  court  reached  its  conclusion  by  taking  the  total  value  of  the  bridge 
conripany's  capital  stock  and  bonded  indebtedness,  $1,830,000.  From  this 
amount  it  deducted  the  tangible  property  assessed  for  taxation  in  Ohio, 
^37,984,  which  left  a  balance  of  $1,092,016.  As  59  per  cent,  of  the  bridge  lay 
Id  Kentucky  and  41  per  cent.  In  Ohio,  it  took  69  per  cent,  of  $1,092,016, 
^bich  is  $664,289,  and  from  this  it  deducted  the  tangible  property  assessed 
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In  KeDtuoky,  1469,000,  whloh   left  a  balanou  of  1102,289  as  the  value  of  the- 
KeDtuoky  franobise. 

It  U  iDslsted  by  the  State  that  this  is  an  erroneous  method  of  arriving  at- 
the  proper  valuation  of  the  franobise,  for  the  reason  that  thus  the  bridge- 
company  is  not  taxed  upon  its  entire  property,  and  that  the  Kentucky  au- 
thorities are  not  dependent  upon  the  action  of  the  oflScers  of  Ohio  in  fizlng- 
the  value  of  the  property  of  the  bridge  oonipany.  It  is  insisted  for  the  State 
that  the  proper  "way  to  arrive  at  the  valuation  of  the  franchise  is  to  take  the 
total  value,  91,830,000,  aod  get  69 per  cent,  of  it,  which  is  $782,700,  and  that 
this  represents  the  total  of  the  tangible  property  and  of  the  franchise  in 
Kentucky.  Therefore,  if  we  deduct  from  this  total  $782,700  the  assessment 
of  the  tangible  property  in  Kentucky,  $462,000,  the  balance.  $330,700,  is  the- 
value  of  the  franobise.  The  board  fixed  the  value  of  the  franchise  at  $278.- 
849,  or  considerably  less  than  the  result  thus  obtained. 

It  is  insisted  for  appellee  that  the  court  below  followed  the  case  of  Hender- 
son Bridge  Co.  v.  Commonwealth,  99  Ky.,  6S8,  and  that  this  case  has  been 
approved  in  a  number  of  subsequent  opinions  by  this  court.  But  that  suit- 
and  all  those  following  it  were  actions  by  the  Commonwealth  to  recover- 
taxes  based  on  the  assessment  made  by  the  board.  The  State  was  not  com- 
plaining of  the  assessment;  on  the  contrary  it  was  endeavoring  to  enforce- 
It.  It  had  no  right  of  action,  except  upon  the  assessment  and  no  question, 
therefore,  could  be  presented  by  the  State  as  to  the  propriety  of  the  assess- 
ment which  it  sought  to  enforce.  The  bridge  company  resisted  the  assess- 
ment, and  in  response  to  this  the  court  said  at  the  bottom  of  page  642  that- 
the  board  followed  out  the  line  claimed  by  the  defendant.  But  this  action 
of  that  board  did  not  prevent  another  board  for  another  year  from  adopting 
a  different  line,  if  the  law  warranted  it.  There  is  nothing,  therefore,  in 
any  of  these  cases  determining  that  the  board  did  not  have  a  right  to  adopt 
another  basis  of  assessment. 

It  is  also  insisted  for  appellee  that  the  basis  adopted  by  the  board  in  this 
case,  or  the  mode  by  which  it  reached  its  results,  was  erroneous.    If  this  l)e 
conceded,  still  if  the  result  reached  by  the  board  was  coircet  or  not  more 
onerous  on  appellee  than  it  should  have  been,  the  assessment  can  not  be 
disturbed,  for  no  principle  is  better  settled  than  that   if  an  oflSoer  is  right- 
in  bis  conclusion,  the  fact  that  he  gives  bad  reasons  for  it,  or  reached  it  in 
the  wrong  way  is  immaterial.    If  we  subtract  from  the  total  value  of  all  the 
property  of  appellee  the  value  of  its  tangible  property  the  balance  reprefents- 
necessarily  its  intangible  property;    and  us  the  Constitution   requires  all 
property  within  the  taxing  district  to  bear  its  equal  part  of  the  public  bur- 
den, this  intangible  property,  so  far  as  it  is  within  the  State,  must  be  taxed 
as  other  property..   While  it  does  not  necessarily  follow  that  all  parts  of  a 
bridge  are  of  equal  value,  still  the  fact  remains  that  its  whole  value  is  due* 
to  its  entirety,  and  that  one  part  of  the  bridge  is  practically  of  no  value,  at> 
least  as  a  bridge,  without  the  other.    Prima  facie  it  should  be  presumed, 
where  part  of  a  bridge  lies  in  Kentucky  and  part  in  another  State,  that  th«» 
value  of  the  structure  in  the  two  States  is  in  proportion  to  the  length  of  the- 
bri()ge  in  each,  for  the  value  of  the  property  depends  upon  its  use  as  & 
bridge,  and  the  franchise,  it  seems  to  us,  must  necessarily  be  apportioneci 
the  same  way.    If  it  should  be  shown  that  the  property  in  the  other  State- 
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'^as  of  greater  value  per  foot  than  the  property  in  Kentuoky,  our  ofBoers  are 
not  coDoluded  by  the  action  of  the  ofBcers  of  the  other  State,  but  could  for 
themselves  fix  the  value  of  the  entire  tangible  property  of  the  bridge  and 
deduct  this  from  the  total  value,  which  was  in  this  case  11,880,000.  But 
lihere  being  no  showing  that  there  was  any  discrepancy  in  value  between 
-the  Kentucky  end  of  the  bridge  and  the  Ohio  end,  it  should  be  assumed,  in 
the  absence  of  proof,  that  the  value  of  the  property  in  Kentucky  was  in  pro- 
.portion  to  the  length  of  the  bridge  in  Kentuoky. 

We,  therefore,  conclude  that  the  basis  urged   by  appellant  is  the  proper 

^ne  for  the  assessment  of  the  property  under  the  agreed  facts,  and  the  board 

having  fixed  a  lower  assessment  than  this  would  make,  the  court  erred  In 

not  enforcing  the  collection  of  the  tax  on  the  assessment  made  by  the  board, 

for  it  is  easy  to  see  that  if  the  appellee's  property  is  assessed  in  Kentucky  on 

the  line  claimed  by  it,  and  also  assessed  in  Ohio  on  the  same  line,  it  will 

-escape  payment  of  taxes  on  a  part  of  its  franchise.  .  For  In  that  event  the 

^alue  of  its  tangible  property  will  not  be  subtracted  from  the  total  value  of 

Its  property,  but  from  a  per  cent,  of  it,  and  the  balance  is  necessarily  smaller 

than  if  the  entire  value  of  its  property  was  taken  as  the  basis  and  the  value 

of  its  tangible  property  subtracted   from    it;    and   if  the  property  was  so 

Assessed   in  Kentucky  and  not  in  Ohio,  Kentucky  would  lose  a  part  of  her 

Just  revenue,  although  as  to  Ohio  there  would  be  no  loss. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  favor  of  the 
•State  for  the  amount  claimed. 


EARLY  V.  COMMONWEALTH. 

(Filed  December  12,  1902— Not  to  be  reported.) 

Criminal  law— Manslaaghter— Appellant  having  been  indicted  as  a  princi- 
pal for  murder,  was  convicted  and  sentenced  to  confinement  in  the  peniten- 
liiary  for  twelve  years,  and  prosecutes  this  appeal,  urging  as  grounds  for 
reversal  errors  in  instructions  prejudicial  to  him.  Held— That  as  appellant 
was  indicted 'as  a  principal  in  the  killing,  the  failure  of  the  court  to  give  an 
Instruction  as  to  who  was  principal  was  not  prejudicial  to  appellant  as  the 
proof  shows  that  he  fired  the  fatal  shot.  Where  the  proof  shows  that  the 
person  shot  died  within  about  five  minutes  after  he  was  shot,  it  was  not  error 
txO  submit  an  instruction  requiring  the  jury  to  belive  that  he  died  within  a 
year  and  a  day.  The  failure  of  the  instruction  on  self-defense  to  leave  out  the 
^words  "without  previous  malice,"  was  not  prejudicial  to  the  accused.  The 
<?ommonwealth  might  have  complained  that  they  were  omitted. 

W.  B.  Ramsey  and  Ed.  Parker  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  charged  with  the  murder  of  Ed.  Jones,  and  a  trial  re- 
sulted In  a  verdict  of  manslaughter  and  a  sentence  to  the  penitentiary  for 
twelve  years.  It  is  urged  that  the  case  should  be  reversed  because  instruo- 
<iun  No.  1  is  erroneous  and  prejudicial  to  the  appellant.  It  reads  as  follows: 
^*If  jou  shall  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
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defendant,  Ab  Early,  in  this  oounty,  and  before  the  finding  of  the  Indict* 
xnent  herein,  feloniously  shot  and  killed  Ed.  Jones,  or  feloniously  shot  and 
wounded  him  so  as  to  hasten  bis  death,  not  in  the  neoessary,  or  reasonably- 
apparent  necessary,  self-defense  of  the  defendant,  you  ought  to  find  the  de- 
fendant guilty;  guilty  of  willful  murder  as  charged  In  the  indiotraent,  It 
you  shall  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  saici 
■hooting  was  done  with  malice  aforethought;  guilty  of  voluntary  man- 
slaughter, if  you  shall  believe  from  the  evidence,  beyond  a  reasonable  doubt^ 
that  said  shooting  was  done  in  sudden  heat  of  passion  or  in  sudden  affray.. 
If  you  shall  find  the  defendant  guilty  of  willful  murder,  you  will  fix  hl» 
punishment  at  death  or  confinement  in  the  State  penitentiary  for  life,  \n 
your  discretion.  If  you  shall  find  the  defendant  guilty  of  voluntary  man- 
slaughter, you  will  fix  his  punishment  at-conflnement  in  the  State  peniten- 
tiary not  less  than  two  and  not  more  than  twenty-one  years,  in  your  discre- 
tion. If  yon  shall  find  the  defendant  not  guilty  you  will  say  so,  and  no 
more." 

The  appellant  was  indicted  as  a  principal  jointly  with  Joe  Harp  and  Wil> 
11am  Underwood.  The  Instruction  is  criticised  because  the  question  waa 
not  submitted  to  the  jury,  as  to  who  was  the  principal  or  whether  the  de- 
ceased was  killed  instantly  or  died  within  a  year  and  a  day  after  the  shoot- 
ing. It  is  further  criticised  because  it  only  submits  the  question  of  shootings 
not  of  wounding. 

The  testimony  in  the  case  shows  that  the  appellant  and  Underwood  both 
shot  at  and  wounded  the  deceased.  There  was  no  occasion  for  submitting  to 
the  jury  the  question  as  to  whether  he  aided  and  abetted  in  the  killing.  He- 
was  tried  as  a  principal,  and  the  testimony  conclusively  shows  that  he  fired 
the  fatal  shot.  He  was  not  standing  by  and  encouraging  Underwood  ancl 
Harp,  but  was  actively  engaged  in  it  himself.  Had  such  an  Instruction 
been  given  it  would  have  been  only  in  aid  of  the  prosecution.  The  appel- 
lant can  not  complain  because  an  Instruction  was  not  given  upon  that  aspect 
of  the  case.  Under  the  Instruction  the  jury  roust  have  believed  that  the  ap- 
pellant wounded  the  deceased,  because  they  could  not  have  found  him  guilty 
unless  they  believed  he  shot  and  killed  Jones.  If  he  shot  him  he  necessarily 
wounded  him,  and  the  jury  of  course  so  understood  it.  Besides  the  second 
instruction,  which  was  on  the  subject  of  self-defense,  the  court  submitted 
the  question  as  to  whether  the  appellant  shot  and  wounded  deceased.  In- 
structions Nos.  1  and  2  show  that  the  question  of  shooting  and  wounding^ 
was  fairly  submitted  to  the  jury,  even  if  InBtructlon  No.  1  wafi  subject  to- 
the  criticism  just  considered.  If  the  wound  was  innicted  willfully,  ma- 
liciously and  with  malice  aforethought  and  not  in  self  defense,  and  it- 
hastened  the  death  of  deceased,  the  appellant  was  guilry  of  murder.  If  it- 
hastened  the  death,  of  course  the  death  was  the  reFuH  of  it.  Death  resulted 
within  less  than  five  minutes  after  deceased  received  the  wounds,  and  there* 
was  no  occasion  for  submitting  the  question  as  to  whether  he  died  within 
one  year  and  a  day  after  being  shot.  We  think  that  instriiotion  No.  2  suffi- 
ciently submitted  the  question  as  to  whether  the  defendant  believed,  and 
bad  sufficient  grounds  to  believe,  etc.,  that  he  was  in  danger  of  death,  etc. 
This  Instruction  recognized  the  right  of  defendant  to  exercise  his  judgment, 
as  to  whether  or  not  there  was  an  Impending  danger,  and  as  to  the  necessity. 
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or  apparent  DeoesBlty,  for  slaying  deceased  to  avoid  it.  It  is  true  the  instmo- 
tlons  leave  out  the  vtrords  "without  previous  malioe."  The  omission  of  these 
words  did  not  prejudice  the  right  of  the  appellant.  The  Cpnimonwealtb 
might  have  complained  that  they  were  omitted. 

We  are  of  the  opinion  that  the  defendant  had  a  fair  trial,  therefore,  the 
Judgment  is  afSrmed. 


KLOSTERMAN,  &o.  v.  CHESAPEAKE  &  OHIO  RY.  CO.,  &o. 
(Filed  December  17,  1903— Kot  to  be  reported.) 
Harvey  Myers  for  appellants. 
Simrall  &i  Galvin  for  C.  &  O.  Ry.  Co.,  &c. 
J.  W.  Bryan  and  E.  W.  Hlnes  for  Louisville  R.  R.  Co. 
Appeal  from  Kenton  Circuit  Court. 
Judge  O'Rear  delivered  the  following  dissenting  opinion: 

This  action  was  brought  to  recover  damages  alleged  to  have  resulted  from 
tbe  operation  of  railroad  trains  over  appellee's  tracks  at  the  Intersection  of 
Lewis  and  Craig  streets,  in  Covington,  Ky.  The  double  tracks  of  appellee's 
road  pass  diagonally  across  the  intersection  of  Lewis  and  Craig  streets,  and 
over  these  two  streets  all  railroad  trains  of  appellee's  road  moving  between 
Covington,  Ky.,  and  Cincinnati,  O.,  pass.  Appellants'  property  is  situated 
at  tbe  southeast  corner  of  Lewis  and  Craig  streets,  fronting  thirty -five  feet 
on  Lewis  street,  and  extending  back  seventy-five  feet  on  Craig  street.  Upon 
this  lot  is  a  three-story  brick  house  at  the  corner,  and  a  two-story  brick 
bouse  on  tbe  rear  of  the  lot,  fronting  on  Craig  strpet.  These  tracks  were 
ooDstruoted  across  the  intersection  of  Lewis  and  Craig  streets  in  tbe  year 
1889,  since  when  they  have  been  constantly  used  in  substantially  the  same 
condition  as  they  were  when  first  built.  At  the  time  of  their  construction 
tbo  property  involved  in  this  litigation  was  owned  by  Frank  Klosterman, 
tbe  husband  of  one  of  the  appellants,  and  the  father  of  the  others.  He  died 
February  10,  1893,  and  this  suit  was  brought  December  6,  1896,  by  his  widow, 
as  executrix,  and  by  his  devisees  for  injuries  to  the  property  arising  from 
tbe  operation  of  trains  on  and  over  said  tracks,  that  is.  from  the  noise, 
■moke,  cinders  and  vibrations  arising  from  the  opezation  of  tbe  cars.  The 
petition  does  not  allege  that  appellees'  operation  of  its  railroad  trains  waa 
negligent,  or  unusual,  or  other  than  the  usual  and  customary  service,  nor 
does  the  petition  proceed  upon  the  ground  that  by  the  construction  of  appel- 
lee's railroad  tracks  and  the  operation  of  its  trains  there  has  been  an  inter- 
ference with  appellants'  right  of  egress  and  ingress  from  and  to  their  said 
property. 

It  is  the  contention  of  appellants,  as  set  out  in  this  petition  and  made 
here  in  argument,  that  appellees'  occupancy  of  the  street  in  question,  to  the 
extent  of  one  of  its  tracks,  was  without  legislative  or  municipal  authority, 
and  it  was.  therefore,  a  continuing  nuisance  for  appellee  to  operate  on 
Buoh  tracks  its  railroad  trains  and  locomotives.  It  becomes  important, 
therefore,  to  determine  whether  appellees'  occupation  of  the  streets  in  ques- 
tion by  its  double  track  of  railroad  was  or  has  become  authorized.    If  it 
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\vas,  tbls  action  is  confessedly  barred  under  the  principles  announced  in  L. 
&  N.  H.  B.  Co.  v.  Orr,  post.     The  tracks  were  built  by  appellee,    the  Cov- 
ington and  Cincinnati  Elevated  Railroad,  Transfer  and  Bridge  Co.,  herein- 
after called  the  bridge  company.     This  company  was  incorporated  by  an  act 
of  the  legislature,  approved  February  9,  1886.     Prior  thereto  the  Kentucky 
Central  R.  R.  Co.  had  acquired  certain  corporate  rights  and  franchises,  in- 
oluding  that  of  operating  and  maintaining  a  line  of  railroad  into  the  city  of 
Covington,  and  on  to  the  Ohio  river.    The  bridge  company  was  authorized 
to  construct  a  railway  and  highway  bridge  across  the  Ohio  river  between 
the  cities  of   Cincinnati  and    Covington,   and   to  operate  railroad   trains 
thereon.    It  was  authorized  to  construct  approaches  to  the  bridge  on  the 
Covington  side,  and   to  build   and   maintain   connection  with   the  railroad 
tracks  of  such  other  roads  as  might  then  be  In  Covington,  or  might  there- 
after be  constructed  to  Covington.    At  that  time,  so  far  as  the  record  dis- 
closes, there  was  but  one  road  in  Covington,  to  wit,  the  Kentucky  Central. 
The  8th  section  of  the  act  of  incorporation  is  as  follows :  "The  said  company 
shall  construct  and  maintain  tracks  connecting  its  bridge  with  the  Kentucky 
Central  Railroad  in  such  manner  as  to  enable  other  railroads  to  connect 
these  lines  of  railway  with  said   tracks  approaching  said  bridge.    Connec- 
tions made  by  any  other  railroad  with  such   connecting  tracks  shall   be  so 
made  as  to  permit  other  railroads  to  connect  therewith;    and  any  railroad 
now  existing,  or  to  be  hereafter  constructed,  within  the  city  of  Covington, 
shall  havp  the  right  to  connect  its  railway  with  said  connecting  tracks,  and 
shall  have  the  riizht  to   use  the  same  for  the  purpose  of  and   to  cross  said 
bridge  with  its  locomotives  and  cars  upon  the  payment  of  tolls  and  upon  the 
terms  in  this  act  expressed." 

Section  10  is  as  follows:  "The  said  company  shall  not  have  the  power  to 
acquire  more  than  one  right  of  way  from  any  depot  In  Covington  to  Its 
bridge,  and  shall  obtain  no  permit  or  privilege  froii  the  city  council  of  Cov- 
ington for  such  right  of  way  without  first  having  given  at  least  one  week's 
notice  of  its  Intention  to  make  application  therefor,  which  notice  shall  be  in 
writing,  and  be  served  on  the  city  clerk  of  said  city,  and  said  corporation 
shall  also  cause  said  notice  to  be  published  in  some  newspaper  circulating 
in  Covington  at  least  seven  days  before  the  making  of  such  application,  but 
nothing  herein  shall  be  construed  to  prevent  said  company  from  acquiring 
a  right  of  way  by  assignment  as  {Provided  in  section  6  hereof." 

Under  this  charter  appellee  bridge  company  did  construct  the  bridge  con- 
templated by  the  acr,  and  did  build  approaches  thereto  on  the  Kentucky  side 
of  the  river,  and  did  connect  its  tracks  with  the  tracks  of  the  Kentucky 
Central  R.  R.  Co.  The  Maysville  &  Big  Sandy  R.  B.  Co.,  now  operated 
and  controlled  by  the  Chesai)eake  &  Ohio  Ry.  Co.,  had  constructed  a 
railroad  into  the  city  of  CoviuKton,  and  the  track  was  built  on  the  same 
roadway,  and  parallel  to  the  other  track  connecting  this  road  with  the 
bridge  company's  road.  In  other  words,  the  bridge  company  has  buil6 
tracks  from  its  bridge  connecting  it  over  one  roadway  with  two  different 
railroads  operating  in  Covington,  Ky.,  which  were  under  the  charter  of  ap- 
pellee bridge  company  entitled  to  transfer  privileges  over  said  bridge  into 
Cincinnati. 
For  appellant  it  is  argued  that  the  authority  to  appellees  to  construct  a 
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double- track  road  is  not  ahown  in  this  oase,  because  there  was  not  a  oompll- 
anoe  with 'section  10  of  appellee  bridge  company's  charter,  above  quoted,  In 
which  it  was  required  to  give  notice  in  writing  to  be  served  on  the  city  clerk 
aDd  published  in  some  newspaper  circulated  in  Covington  for  at  least  seven 
days  before  application  of  such  application  for  roadway.  Whether  such  no- 
tice was  given  is  not  shown.  It  is  not  argued  nor  shown  that  a  specific 
grant  of  roadway  to  the  bridge  company  was  made  by  the  city  council.  It 
seems  from  the  record  that  the  bridge  company's  connecting  tracks  were  in 
fact  built  by  the  C.  &  O.  Ry.  Co.,  and  are  operated  by  it,  under  the  man- 
agement and  charter  of  the  bridge  company.  The  record  discloses  abundant 
Instances,  as  early  as  1889,  when  the  C.  &  O.  Ry.  Co.  was  building,  or 
shortly  after  it  had  completed,  the  line  of  the  road  in  question,  that  the  city 
ooancil  were  negotiating  with  that  company  as  to  the  manner  of  making 
oertaln  grades  on  certain  of  the  streets  over  which  it  crossed  in  the  consti  no- 
tion of  such  approach  to  the  bridge,  and  wherein  the  railroad  company  was 
required  to,  and  did  agree  to,  bear  the  expenses  of  regrading  certain  parts  of 
such  streets,  and  of  constructing  sewers,  etc.,  and  of  maintaining  gates 
across  certain  streets,  including  Lewis  and  Craig  streets  crossing. 

Was  this  equivalent  to  a, grant  by  the  municipal  corporation  of  a  right  of 
way  across  the  street  in  question?    In  this  State  the  legislature  might  have 
authorized  the  construction  of  a  railroad  across  or  along  the  streets  of  a  town 
or  city  without  the  consent  of  the  latter.     (L.  &  N.  R.  R.  Co.  v.  Orr,  91 
Ky.,  114. )    The  legislative  authority  to  appellant  to  construct  the  railroad 
in  question  was  undoubtedly  conferred.    The  only  thing  remaining  was  the 
assent  of  the  municipal  corporation  of  the  city  of  Covington.    The  manner 
of  giving  this  assent,  that  is.  whether  it  should  be  by  deed  or  by  ordinance, 
is  not  stipulated:  that  the  municipality  had  notice  of  appellees'   purpose  to 
<oonstruct  the  railroad  in  question,  and  as  now  operated,  is  evident;  that  it 
raised  some  objections  to  the  exercise  of  this  purpose  in  certain  particulars, 
which  were  finally  adjusted  to  its  satisfaction,  is  also  shown;  that  the  rail- 
road company,  evidently  relying  upon  these  facts  in   connection   with   the 
obarter  of  the  bridge  company,  built  the  tracks  upon  the  route  in  litigation, 
with  the  knowledge  and  assent  of  the  city,  is  apparent.     Under  these  cir- 
oumstances,  would  the  city  be  permitted  to  say  to  the  r/illroad  company  that 
it  bad  not  complied  with  the  prerequisites  named  in  the  statute,  and,  there- 
fore, It  must  leave  the  streets?    We  think  not.     It  would  beheld  estopped  by 
Its  conduct  and  appellees'  reliance  thereon  to  the  extent  that  it  constructed 
an  expensive  railway  over  the  streets  in  question.    Appellees'   having  the 
right  to  construct  its  *' railroad  tracks"  over  such  streets  as  the  city  might 
permit,  and  the  city  of  Covington  having  acquiesced  in  the  construction  of 
the  tracks,  for  the  puproses  and  to  the  extent  authorized  by  appellees'  char- 
ter.  It  must  be  held  to  be  bound  by  its  conduct  in  the  premises  as  fully  and 
to  every  extent  as  if  such  authority   had   been   granted   by  ordinance  duly 
passed.    There  is  no  good  reason  why  the  municipality   should   not  be  held 
to  the  same  standard  of  honesty  in  such  matters  when  applying  to  it  an  es- 
toppel as  otbiy.mnsons  would  be. 

In  Kneeland  v.  Oilman,  94  Wis.,  39  (cited  and  adopted  as  basis  of  text  in 
Herman  on  Res  Adjudicata  and  Estoppel,  1S68),  it  was  said  :    "But  of  late 
much  more  than  formerly,  the  doctrine  of  estoppel,  most  wholesome 
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hud  jDst  Id  Its  operation  wbeD  properly  applied,  has  been  ezteoded  to  tbeae 
mnDlclpal  corporatioDs,  6o  as' to  bind  asd  oonolnde  tbem  by  tbeir  own  aots 
and  acquleseDoe,  and  tbe  act  and  aoqulesoenoe  of  tbeir  oflScers,  whenever  an 
estoppel  would  exist  in  tbe  oase  of  natural  persons.  It  is  now  well  settled 
that  as  to  matters  within  tbe  scope  of  tbeir  powers  and  tbe  powers  of  tbelr 
ofiQcers,  snob  corporations  may  be  estopped  upon  tbe  same  principles  and 
tinder  tbe  same  oironmstances  as  natural  persons.'* 

We  conclude,  therefore,  that  appellees  have  acquired  the  right  to  build  tbe 
double  track  road  at  tbe  places  now  occupied  and  in  question  in  this  suit. 
It,  therefore,  follows  that,  applying  the  doctrine  of  the  cases  of  L.  &  N.  B. 
B.  Co.  V.  Orr,  supra,  and  Boulston  v.  C.  &  O.  By.  Co.,  21  Ky.  Law  Rep.. 
1607,  the  statutory  bar  of  five  years  pleaded  by  appellees  in  this  case  against 
appellants'  right  of  recovery  was  applicable,  and  that  the  circuit  court  right- 
fully gave  a  peremptory  instruction  based  thereon. 

The  majority  opinion  proceeds  upon  the  theory  that  although  appellees 
bad  a  perfect  right  to  build  a  single  track  railway  over  the  route  in  ques- 
tion, yet  by  building  an  additional  track  they  have  become  liable  for  tbe 
damages  resulting  from  all  operations  of  trains  over  it.  the  additional  track, 
but  not  for  the  smoke,  noise,  etc.,  caused  by  the  operation  of  tbe  trains  on 
tbe  first  track.  The  damages  for  which  appellants  Fue  are  not  really  due  to 
the  existence  of  the  two  tracks,  but  the  existence  of  noiFe,  gmobe,  cinders 
and  jarring  caused  by  the  trains.  These  conditions  would  exist  just  tbe 
same  whether  these  trains  passed  over  one  or  two  tracks,  it  not  being  shown 
in  the  record  that  both  tracks  were  ever  used  at  this  point  at  tbe  same 
moment. 

Judges  Buroam  and  DnBelle  concur. 
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(Filed  December  17,  1002.) 

J.  C.  Sims,  J.  B.  Morton  and  J.  B.  Finnell  for  appellant. 

T.  C.  Campbell,  B.  B.  Franklin,  B.  G.  Williams,  John  K.  Hendrtok^ 
Lewis  Dundon,  Earl  Asbbrook,  T.  B.  Sebree,  Victor  Bradley  and  L.  W» 
Arnett  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Judge  Hobson  delivered  tbe  following  dissenting  opinion  (for  syllabus  see 
ante,  1007): 

Tbe  pivotal  question  in  this  case  is  whether  the  circuit  judge  should  have 
vacated  the  bench  on  the  afBdavit  filed  by  the  defendant.  In  refusing  to  do 
so  he  followed  the  decision  of  this  court  in  the  case  of  Schmitt  v.  Mitobel>» 
101  Ky..  570.  In  that  oase  the  affidavit  was  substantinlly  the  sanoe  as  that 
filed  Id  this  case.  It  was  held  insufficient,  and  the  refusal  of  the  oirouil 
judge  to  vacate  the  bench  was  sustained.  That  opiniontlv^A^'  written  by 
Judge  DuBelle,  and  was  concurred  in  by  the  entire  court.  It  followed  the 
cases  of  German  InflnrnncpCo.  v.  Landram,  88  Ky..  484,  and  Vance  T.  Fields 
89  Ky.,  178.  and  ban  f>inoe  b^nn  regarded  nn  settling  the  question  in  the  State. 
The  case-of  Massoy  v.  Common  wealth,  03  Ky.,  588,  was  distinguished  by  tbe 
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court  from  these  oases,  and  oot  intended  to  lay  down  a  different  rule.  We> 
see  no  reason  for  disturbing  a  rule  so  well  settled,  for  justice  oan  not  be  ad- 
ministered properly  it  the  rule  on  this  question  is  unoettain.  There  are. 
sound  reasons  for  the  rale  thus  declared.  Otherwise  the  regular  judiciary 
of  the  State  may  be  displaced  on  the  second  trial  of  any  case  when  the> 
ruling  of  the  judge  on  the  first  trial  does  not  suit  the  litigant.  Substan^ 
tially  the  same  ground  of  objection  might  have  been  made  by  appellant  to  a 
larger  number  of  the  circuit  Judges  of  the  State,  and  the  rule  now  adopted, 
by  the  court  is  in  substance  an  overruling  of  the  cases  above  referred  to. 

In  order  to  a  proper  understanding  of  the  exceptions  to  the  rulings  of  the- 
court  in  the  admission  and  exclusion  of  evidence  and  their  bearing  on  the 
case,  it  will  be  necessary  to  state,  in  a  general  way,  the  facts  established  by 
the  proof.    For  convenience  these  will  be  grouped  under  the  following  heads  ^ 

1st.  Where  was  the  shot  whioh  killed  the  deceased  fired  from? 

The  east  building  in  the  Capitol  Square  is  known  as  the  executive   builds 
ing.     On  the  first  floor  of  this  building,  on  the  south  side,  at  the  west  end, 
Is  a  small  room  known  as  the  private  ofSoe  of  the  secretary  of  state.    This, 
room  has  a  door  opening  into  the  hallway,  and  one  opening  into  the  room 
on  the  east  called  the  reception  room.    East  of  this  room  is  the  governor's, 
office  and  north  of  It  the  treasurer's  office.    Across  the  hall,  and  on  the^ 
north  side  of  the  building,  is  the  auditor's  office.    The  upper  floors  of  the. 
building  are  occupied  by  the  other  State  officials.    The  deceased  was  shot  a^ 
little  after  11  o'clock  in  the  morning,  as  he  came  up  the  walk  approaching- 
ibe  State  build  logs. from  the  street  lying  south  of  them.     Shortly  before  he 
was  shot  Henry  E.  Youtsey,  now  in  the  penitentiary  under  a  life  sentence 
for  complioity  in  the  murder,  went  over  to  the  office  of  the  commissioner  of 
agriculture,  which  is  west  of  the  main  building,  and  brought  a  squad  of 
men  armed  with  guns,  stationing  them  near  the  foot  of  the  stairway  in  the 
ball,  not  far  from  the  door  leading  from  the  hall  into  the  private  office  of 
the  secretary  of  state,  and  telling  them  that  after  a  little  a  man  would  come 
out  of  that  room  and  join  them  and  they  should  all  go  off  together  and  seat- 
ter.     Just  after  the  shooting  Youtsey  was  seen  running  down  the  stairways 
leading  from  near  this  door  to  the  basement,  apparently  carrying  something 
under  his  coat.    Witnesses  skilled  in  the  use  of  firearms  testify  that  the  report 
of  the  shot  whiph  killed  the  deceased  showed  that  it  came  from  a  rifle  loaded 
with  nitro-powder.  whioh  is  smokeless.    The  deceased  was  facing  the  build- 
ing, or  nearly  so,  and,  as  was  shown  by  the  post-mortem  examination,  the< 
ball  struck  him  in  front  and  came  out  behind,  slightly  lower  than  the  point  of 
entrance.    Not  only  was  the  clothing  mashed  inward  In  front  and  outward 
behind,  but  particles  of  bone  were  carried   along   by  the  ball,  showing  its. 
course.    The  effect  of  the  ball  on  the  bones  showed  that  it  was  a  steel  bullet. 
of  88  calibre.    A  few  days  before  the  shooting  Henry  E.  Youtsey  bad  in  his. 
possession  a  box  of  nltro-ppwder  cartridges  with  steel  bullets,  which  he  said 
was  the  slickest  scheme  yet  to  settle  the  contest.     These  bullets  were  38-oali- 
bre.    The  point  where  the  deceased  was  when  shot  is  identified  not  only  by 
the  persons  wljl^him  at  the  time,  but  is  fixed   further  in   this  way :    Four> 
different  persons  saw  him  fall,  or  after  be  fell  from  different  standpoints,  and 
were  enabled  to  fix  their  line  of  vision  from  a  tree  or  some  other  -object   in 
the  yard,  which  was  between  them  and  him.    These  lines  intersect  practi^ 
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T)allj  at  the  point  IdeDtifled  by  the  persons  present  at  the  time.  In  a  back- 
berry  tree  beyond  this  point,  and  in  a  diroet  line  i^itb  it  and  the  window 
of  the  private  office  of  the  secretary  of  state,  a  ball  was  imbedded,  a  steel 
ball  of  8S-calibre.  From  the  point  where  the  ball  struck  the  tree,  a  straight 
line  to  the  bottom  of  the  window  would  pass  over  the  place  where  the  de- 
ceased was  shot  at  just  the  height  from  the  ground  at  which  the  ball  entered 
his  body.  It  was  a  cold,  raw  day.  A  witness  who  passed  up  the  walk 
Bhortly  before  the  shooting  noticed  this  window  up  and  the  blind  drawn 
down,  his  attention  being  attracted  to  it  from  the  character  of  the  day. 
Another  witness,  who  accompanied  the  deceased,  observed  the  same,  and  a 
third,  who  looked  at  the  window  just  after  the  shooting,  tpstlfled  to  seeing 
a  gun  barrel  sticking  out  of  it.  When  the  deceased  was  shot  he  raised  him< 
self  on  his  elbow  and  looked  in  the  direction  of  the  window,  and  a  number 
of  witnesses  testify  to  the  sound  coming  from  that  direction.  When  a  sur- 
veyor was  making  some  measurements  several  days  after  the  shooting,  with 
a  view  to  locating  where  the  shot  came  from,  a  witness,  Wharton  Golden, 
who  has  since  confessed  as  an  accomplice,  asked  appellant  "what  are  they 
doing?"  He  answered:  *' He  is  trying  to  find  out  where  the  bullet  came 
from,"  and  added:  "There  Is  no  doubt  that  the  bullet  came  from  this  office." 

After  this  great  mass  of  evidence,  the  defendant  Introduced  some  proof  to 
show  that  deceased  was  south  of  the  point  flzed  by  the  Commonwealth  when 
shot,  and  also  to  show  that  the  shot  came  from  the  space  between  the  execu- 
tive building  and  the  center  buldlng.  But  the  witnesses  who  located  the 
plAce  where  the  deceased  fell  as  further  south,  were  some  distance  from  him, 
and  to  the  south  of  him,  and  had  nothing  by  which  they  could  determine 
accurately  how  far  he  was  from  them,  and  they  might  naturally  make  a 
mistake  in  thinking  that  he  was  nearer  to  them  than  he  was,  as  he  was 
walking  away  from  them ;  while  the  testimony  for  the  Commonwealth  is  by 
persons  who  were  with  the  deceased,  or  picked  him  up  after  he  was  shot,  and 
those  to  the  right  and  left,  who  observed  the  certain  obstructions  between 
him  and  them,  and  thus  identified  the  point  beyond  the  question.  The 
proof,  too,  about  the  shot  coming  from  between  the  buildings  Is  equally  un- 
certain and  is  met  by  the  positive  testimony  of  a  reputable  witness  who  was 
standing  there  at  the  time  in  this  space,  and  testifies  that  the  shot  was  not 
fired  from  there,  but  the  sound  came  from  around  the  corner,  in  the  direc- 
tion of  the  window  referred  to. 

In  view  of  the  facts  It  is  submitted  that  he  who  will  not  believe,  under 
the  testimony,  that  the  shot  which  killed  the  deceased  came  from  the  win- 
dow of  appellant's  private  office,  would  not  be  persuaded,  though  one  rose 
from  the  dead. 

2d.  Wds  the  deceased  killed  pursuant  to  a  conspiracy? 

The  shooting  occurred  in  broad  daylight,  just  in  front  of  the  Capitol  of 
the  State,  when  the  legislature  was  assembling.  The  shot  was  fired  from 
the  private  office  of  the  secretary  of  state  in  the  executive  building,  in  wblob 
were  the  offices  of  the  executive  officers  of  the  State.  Can  it  be  believed 
that  an  assassin,  single-handed  and  without  accompllcQ^.  ^f>u Id  have  done 
such  a  thing  and  vanished  without  immediate  detection?  Beside  the  faot 
of  Youtsey's  bringing  the  crowd  of  men  over  above  referred  to,  it  is  shown 
In  the  evidence  that  on  previous  days  there  were  always  a  number  of  persona 
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beloofflnic  to  the  crowd  that  appellant  had  brouffbt  to  Frankfort  in  front, 
of  tbe  Capitol  buildings  about  this  time.  On  this  morning  there  were  none. 
Just  after  the  shooting  men  with  guns  in  their  hands  were  stationed  at  th». 
entrance  to  the  executive  building  to  prevent  persons  from  coming  in.  That 
morning  at  the  arsenal  a  company  of  militia,  which  had  been  there  for  some 
days,  were,  for  the  first  time,  issued  ammuntion  and  overcoats  and  kept  in 
Jine.  and  these,  a  very  few  minutes  after  tbe  shooting,  were  marched  to  the. 
Statehouse. 

Other  circumstances  might  be  mentioned,  but  it  is  unnecessary  to  extend 
this  opinion   by  setting  them  out,  for  it  is  manifest  that  the  thing  had  not. 
only  been  carefully  planned,  but  that  it  could  not  have  happened  as  it  did» 
except  as  tbe  result  of  a  well- laid  conspiracy. 

8d.  Was  tbe  defendant  a  party  to  the  conspiracy? 

Appellant  was  not  In    Frankfort  at  the  time  of  the  assassination.    He  wa». 
on  the  train  going  to  Louisville.    If  he  had  been  in  his  office  the  shot  could 
not  have  been  fired  from  it  without  his  being  directly  Involved.    His  ab-* 
senoe  at  that  time  gave  opportunity  for  its  execution.    The  assassination 
was  on  Tuesday.     On   the  Saturday  before  Powers  saw  Youtsey  sitting  at. 
the  window  referred  to;    he  had  the  window  raised  six  or  eight  inches,  with 
the  curtain  down,  and  with  a  gnn  puiuied   out  of  the  window,  and   said 
trouble  had  started.    The  witness  who  HPffCffles  to  this  was  the  governor's, 
privato  secretary;  ha  said  h»^Udnot  see  any  signs  of  trouble.    Youtsey  then 
said  if  trouble  started  he  was  goiuR  to  be  prepared.    On  the  following  Mon- 
day appellant,  Caleb  Powers,  and  his  brother,  John,  were  thinking  of  going 
to  Louisville.    Youtsey  asked  John  to  give  him  the  key  to  his  private  office. 
John  gave  him  the  wrong  key.    The  next  morning  before  Caleb  Powers  and 
John  startf'd  to  Louisville  they  came  to  the  office,  and  Youtsey  met  them  In 
the  hall.    He  had  an  angry  conversation  with  John,  and  finally  John   gave 
blm  another  key.    After  this  Caleb  and  John  Powers  went  to  Louisville  to- 
gether.   This  key  Youtsey  evidently  used  to  enter  this  office,  raise  tlie  win^ 
dow  as  he  had  done  on  Saturday  and  lower  the  blind,   as  it  was  seen   just 
before  the  assassination,  for  he  entered  through  this  doox  and  the  door  next 
Co  tbe  reception  room  was  locked;  and  he  was  given  this  key,  after  he  had 
lucre  than  once  declared  that  the  way  to  settle  the  contest  was  with  steel 
cartridges  and  after  appellant  knew  what  had  occurred  on   Saturday.    Ap- 
pellant, on  getting  to  Louisville,  took  tbe  first  train  to  Frankfort,  and  when 
be  got  there  jumped  off  the  train  while  running,  in  front  of  the  Statehouse, 
instead  of  going  on  up  to  the  station,  a  few  squares  away,  for  fear,  he  says, 
that  be  would  be  arrested  there,  although  no  prosecution  of  any  kind  had 
then  been  begun,  and,  so  far  as  appears  from  the  record,  it  was  not  then  defi- 
nitely known  where  the  shot  had  come  from,  as  far  as  he  had  been  informed. 
A  few  weeks  later  he^ttempted  to  leave,  disguised  in  a  soldier's  uniform » 
wltb  a  supposed  pardon  in  his  pocket,  and  a  considerable  sum   of  money. 
Besides  this,  he  it  positively  connected  with  the  conspiracy  by  two  confessed 
participants  in  it,  W.H.  Culton  and  F.  Wharton  Golden,  the  former  a  clerk 
in    tbe  auditor's  office  and  the  latter  a  close  friend  of  appellant,   and  both 
men  'who,  un'2ft  "ihen,  stood  well.    Culton  disbursed   large  sums  of  money 
for  appellant,  and  Golden  was  entrusted  by  him  with  important  undertake 
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tDgB.  On  the  S6tb  of  Januarj,  or  five  daya  before  tbe  assasBiDatloD,  appel- 
lant organ  tzed  and  brougbt  to  tbe  Capital  a  body  of  about  a  thousand  or 
fourteen  hundred  armed  men.  Many  of  these  men  were  of  desperate  obaiao- 
ter,  others  were  members  of  the  State  guard,  but  oame  with  their  uniforms 
tjonoealed.  Appellant  Insists  that  this  crowd  was  brought  to  Frankfort  on 
the  peaceful  mission  of  petitioning  the  legislature.  On  the  other  hand,  the. 
proof  for  the  Commonwealth  tends  to  show  that  they  were  brought  here  for 
the  purpose  of  intimidating  the  legislature,  and  that  it  was  contemplated 
that  if  intimidation  failed,  members  of  the  legislature  would  be  killed.  It 
Is  bard  to  understand  why,  If  the  purpose  of  this  assemblage  was  peaceful, 
they  should  have  been  brought  to  the  seat  of  govei^nment  armed.  Not  only 
«o.  but  about  this  time  appellant  wrote  a  letter  referring  to  the  London  and 
Williamsburg  companies,  which  he  wanted  to  go  with  him,  and  In  this  he 
«ald:  **We  must  have  these  men  and  guns.  We  are  undertaking  a  serious 
matter,  and  win  we  must.  Send  some  one  to  London  and  Williamsburg 
with  such  orders  as  will  have  these  two  companies  join  us  Wednesday 
night."  Go  the  evening  of  January  26  the  greater  part  of  the  mountain 
«rmy  was  sent  home,  but  two  hundred  picked,  armed  men  were  retained. 
These  men  were  about  the  legislative  halls  and  tbe  public  buildings  from 
that  time  until  the  assassination.  Appellant  was  the  admitted  leader  In  all 
this.  He  gave  Cultou  the  money;  he  directed  as  to  the  character  of  men  to 
be  brought.  His  declared  object  was  to  intimidate  the  legislature,  and  In 
the  absence  of  any  proof  showing  that  the  killing  of  members  of  the  legisla- 
ture was  contemplated,  we  must  know  that  such  a  result  should  be  antld- 
t)ated  as  the  natural  outcome  of  bringing  and  maintaining  a  body  of  desperate, 
«rmed  men  at  the  seat  of  government  to  intimidate  them,  and  that  their 
hostility  would  be  especially  directed  to  the  deceaEed,  who  was  a  member  of 
the  senate  and  tbe  contestant  for  the  high  oflSce  of  governor.  There  Is  proof 
that  dlfierent  plains  were  contemplated  and  different  members  of  the  legis- 
lature planned  to  be  killed.  In  letters  written  by  the  defendant,  and  by 
word  of  mouth,  he  said  he  was  an  advocate  of  open  war,  and  after  the  assas* 
«i nation  of  the  deceased  he  declared  that  the  disorganization  of  the  Demo- 
t)ratio  party  was  due  more  to  him  than  to  any  other  man.  He  also  said. that 
with  Goebel  dead,  there  was  no  other  person  who  could  hold  the  Democratic 
party  together.  According  to  all  the  testimony  appellant  was  the  leading 
spirit  and  tbe  director  of  the  armed  men  brought  to  the  seat  of  government, 
and  kept  there  for  the  purpose  of  intimidating  the  legislature  from  the  time 
they  were  so  brought  until  the  afisassinacion. 

Some  other  details  are  shown  by  tbe  evidence,  but  these  need  not  be  no- 
ticed. The  material  evidence  which  was  admitted  and  Is  held  Incompetent 
by  this  court  will  now  be  considered : 

Ist.  Tbe  testimony  as  to  tbe  statements  of  Leander  Guffy.  This  evidence 
simply  tended  to  show  that  there  was  a  conspiracy  to  kill  the  deceased.  It 
in  no  way  connected  the  appellant  with  the  conspiracy.  The  fact  that  there 
was  such  a  conspiracy  was  abundantly  proved  by  other  evidence,  and  as  this 
testimony  did  not  connect  appellant  with  the  conspiracy,  it  could  not  have 
been  prejudicial  to  him.  Besides,  tbe  court  instructed' the  jury  In  effect 
that  tbe  acts  and  declarations  of  other  persons  not  in  the  presenne  of  the  de- 
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feodaDt  were  competent  agalnet  him  only  so  far  as  these  persons  were  mem- 
bers of  the  conspiracy,  and  their  acts  or  declarations  were  in  furtherance 
thereof.  The  jury,  therefore,  could  not  have  considered  this  testimony 
unless  they  believed  from  the  evidence  that  the  declarant  was  in  the  con- 
eplracy.  I  do  not  think  there  was  any  error  of  the  circuit  judge  in  submit- 
ting the  question  to  the  jury  under  the  testimony;  but  if  there. was,  it  could 
not  possibly  have  prejudiced  the  appellant. 

9d.  The  testimony  of  Barlow  and  Bousseau  was  competent  to  impeach  the 
witness,  Taylor,  who  had  been  introduced  on  behalf  of  appellant,  and  testi- 
fied that  be  had  met  appellant  in  Louisville  by  appointment  on  the  day  of 
the  assassination  to  consult  about  bringing  a  body  of  men  from  Western 
Kentucky,  and  that  as  noon  as  they  beard  of  the  shooting  of  Goebel  they 
abandoned  their  plan.  For  his  statement  to  these  witnesses,  that  "they  had 
got  men  that  would  kill  the  deceased,  it  is  fixed,"  tended  to  show  that  he 
knew  that  the  assassination  was  to  take  place  before  he  left  home,  and  that 
the  meeting  with  appellant  was  not  for  the  purpose  which  he  assigned.  It. 
is  shown  by  the  evidence  that  just  after  the  assassination  telegrams  were 
aent  out  and  a  large  body  of  militia  brought  to  Frankfort  under  the  orders  of 
W.  S.  Taylor,  then  acting  governor  of  the  State,  who  is  indicted  as  an  ac- 
complice of  appellant  in  the  assassination,  and  that  these  men  were  brought 
here  to  repel  any  attack  that  might  be  made  to  avenge  tlie  death  of  the  de- 
owwod.  The  purpose  of  appellant's  trip  to  Louisville,  and  his  meeting  Tay-. 
lor  there,  was  a  material  matter  in  the  case,  and  the  jury  were  warranted 
from  this  evidence  in  inferring  that  the  witness  had  not  assigned^the  true 
reason,  but  that  the  body  of  men  proposed  to  be  brought  from  Western  Ken- 
tucky was  aimed  for  the  purpose  for  which  the  militia  was  brought. 

8d.  What  has  been  said  as  to  the  admission  of  the  statements  of  Leander 
Gnfly  applies  equally  to  the  statements  of  J.  L.  Bosley,  as  proven  by  the 
witness.  Stivers.  This  testimony  only  went  to  show  a  conspiracy,  and  did 
cot  connect  the  defendant  In  any  way  with  It.  The  defendant  was  not 
prejudiced  by  its  admission  if  the  court  was  in  error  in  submitting  this  ques- 
tion to  the  jury  under  the  proof,  which  is  not  perceived. 

The  other  matters  referred  to  in  the  opinion  are  too  small  to  be  noticed. 
There  are  something  like  twenty-five  hundred  pages  of  this  record,  and  when 
viewed  by  the  side  of  the  evidence  beard  before  the  jury,  which  was  clearly 
competent,  the  matters  objected  to  singly,  or  all  taken  together,  dwindle 
Into  insignificance.  This  court  is  not  warranted  in  reversing  a  judgment  of 
conviction  unless  upon  the  whole  case  the  substantial  rights  of  the  appellant 
have  been  prejudiced.  In  this  case,  outside  of  the  refusal  of  the  circuit 
Judge  to  vacate  the  bench,  all  the  errors  complained  of  may  justly  bo  com- 
pared to  fly  specks  on  the  surface  of  the  shell  of  a  hen's  egg.  They  could 
not  possibly  have  affected  the  result,  for  the  only  real  question  in  the  case 
was  whether  the  deceased  was  connected  with  the  conspiracy.  The  case, 
therefore,  is  simply  reduced  to  this:  Was  the  circuit  judge  right  In  following 
the  rule  laid  down  unanimously  by  this  court,  not  only  in  the  last  case 
before  it,  but  in  the  two  preceding  cases,  which  it  followed?  And  if  judg- 
naents  are  to  be  reversed  for  this,  how  is  justice  to  be  administered f 

Oo  the  whole  case,  from  an  actual  reading  of  the  record,  I  am  satisfied 
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that  the  oiroult  jadj^e  presided  at  the  trial  with  rare  ability  aod  with  entire 
impartiality.  I  am  also  satisfied  that  appellant  has  had  a  fair  trial,  aooord- 
ins  to  the  law  of  the  land,  and  that  the  eyldenoe  warrants  the  verdiot. 

I,  therefore,  dissent  from  the  opinion  of  the  oonrt. 

Judge  Paynter  and  Jndge  White  concur  In  this  dissent. 


^. ./.  4t. 


^l\e  K^eptUcky  J^aW  Reporter 
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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 
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BUTTON  V.  KKEMER. 

(Filed  December  17,  1902.) 

1.  Street  improvemeDts— LieDS— Mnolcipal  govemmeDt— A n  ordinance  of 
the   city  of  Louisville  provided  for  the  original  construction  ^vith  vitrified 
briok  of  a  portion  of  Fourth  street,  beginning  at  the  center  line  of  Brandies 
avenue  extended,  and  said  work  was  done  and  accepted  by  the  city  and  ap- 
portionment warrants  fox  the  cost  of  same  were  issued  to  the  contractor. 
Appellee,   as  assignee  of  the  warrant,  l)rougbt  this  suit  to  enforce  liena 
aKalDBt  the  property  holders;  also  against  the  city  to  recover  in  the  event  it 
should  be  decided  that  the  property  holders  were  not  liable  for  said  improve- 
me'Dts.    Appellant,  one  of  the  property  holders,  answered,  denjing  his  lia- 
bility for  the  cost  imposed  under  section  S883,  Kentucky  Srututes,  because 
he  says  that  his  lots  do  not  front  the  improvement,  and  the  contiguous  terri- 
tory is  not  defined  into  squares  by  principal  streets.     Held— That  the  stat- 
ute has  failed  to  provide  for  the  exact  conditions  shown  to  exist  in  this  case. 
The  tax  can  not  be  assessed   in   either  mode  pointed   out  liy  statute.    The 
general  council  have  no  power  to  impose  the  cost  of  the  construction  of  thia 
small  part  of  Fourth  street  upon  any  property:  and  that  its  cost  necessarily 
falls  upon  the  city  under  its  contract  with  the  contractor. 

Lane  &  Harrison  for  appellant. 

Carrol],  Carroll  &  Tylnr  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  6th  of  June,  1898,  the  general  council  of  the  city  of  Louisville 
adopted  the  following  ordinance  for  the  original  construction  of  the  carriage- 
v¥Ay  of  Fourth  street,  from  the  center  line  of  Brandies  avenue  extended  to 
the  south  line  of  Brandies  avenue  extended  : 

"3e  it  ordained  by  the  General  Council  of  the  City  of  Louisville: 
"Xbat  the  carriageway  of  Fourth  street,  from  the  center  line  of  Brandies 
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ayeDDO  ezteDded  to  the  south  line  of  BraDdies  avenue  ezteDded,  shall  be 
thirty-six  feet  Id  width,  and  shall  be  improved  by  gradiDg,  curbinf?  and  pav- 
ing with  vitrified  brick,  with  corner  stones,  footway  crossings  across  all  in- 
tersecting streets.  Said  work  shall  be  done  in  accordance  with  the  plans 
and  specifications  on  file  in  the  office  of  the  board  of  public  works,  and  at 
the  cost  of  owners  of  ground  on  the  east  side  of  Fourth  street  from  Brandies 
avenue  to  a  line  210  feet  Eoutb  and  parallel  to  Brandies  avenue  and  extend- 
ing back  to  a  line  200  feet  east  of  and  parallel  to  Fourth  street,  and  on  the 
west  side  of  Fourth  street  from  an  outer  line  of  Brandies  avenue  extended 
to  a  line  310  feet  south  of  and  parallel  to  Brandies  avenue  extended,  and  ex- 
tending back  to  a  line  200  feet  west  of  and  parallel  to  Fourth  street. 

"The  cost  to  be  equally  apportioned  among  the  owners  of  property,  accord- 
ing to  the  number  of  square  feet  of  ground  owned  by  the  parties  respectively 
within  the   limits  above  set  out,  and  that  all  ordinances  in  conflict  herewith 

be,  and  are,  hereby  repealed. 

•SAM'L  S.  BLITZ,  P.  B.  C, 
'•WM.  M.  FINLEY,  C.  B.  C. 

'•PAUL  C.  BARTH,  P.  B.  A., 
*'CHAS.  C.  MARTIN.  C.  B.  A. 

'* Approved  the  6th  of  June.  1898. 

"CHAS.  P.  WEAVER,  Mayor." 

The  work  was  duly  constructed  in  accordance  with  the  specifications  of  a 
written  contract  made  with  the  city  by  V.  Humpich,  and  was  accepted  by 
the  city,  and  the  cost,  amounting  to  $280.17,  apportioned  among  the  follow- 
ing named  owners  of  property  as  appears  from  the  list  furnished  by  the 
oity  assessor  : 

Albert  Button,  40x200 8,000  sq.  ft.  $26  S3 

Josephine  Berry,  40x200 8,000  sg.  ft.  26  S3 

A.  Button.  83  ft.  6  in.  x  116 2,484  sg.  ft.  IS  94 

Mary  Callahan,  80x116 8,4S0  sq.  ft.  1145 

Ella  Friedlieb,  80x116  8,480  sq.  ft.  11  45 

A.  Button,  23.6x116 2,726  eq.  ft.  8  97 

A.  Button,   80x120 9,600  sq.  ft.    .  Si  60 

Totals  East  Side ^..        39,620  sq.  ft.  $130  08 

WEST  SIDE.  ~ 

Chess  Wymond  Co.,  31x96. 2,946  sq.  ft.  99  69 

Gertrude  W.  Pate,  65x95 6,175  sq.  ft.  20  32 

Frank  Schwab,  80i95 2,860  sq.  ft.  9  8S 

Elijah  Rlggs,  28x95  2,660  sq.  ft.  8  T6 

Chess-Wymond  Co.,  27  ft.  4  in.,  X  95 2,597  sq.  ft.  8  &5 

Emma  A.  Sigel,  80x96 2,850  sq.  ft.  9  38 

R.  T.  Meek,  27  ft.  4  in.  x  95 2,5I»7  sq.  ft.  8  56 

Chess-Wymond  Co.,  1.384x95 U6  sq.  ft.  41 

Chess  Wymond  Co.,  240x95 22,800  sq.  ft.  76  06 

Totals  West  Side 45,600  sq.  ft.  tlSO  06 

Total  East  Side 89.5-20  sq.  ft.  ISO  Oy 

Total  amount  of  contract 86,120  sq.  ft.  $280  17 
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And  apportlonmeDt  warrants  were  Issued  to  the  oontraotor  against  tlte 
l^roperty  liable  for  the  cost  of  the  Improvenoent,  which  was  subsequently 
assigned  to  the  appellee,  Henry  L.  Kremer,  who  instituted  this  suit,  asking 
an  enforceroent  of  the  lien  against  the  property.  The  city  of  Louisrllle  wai 
also  made  a  party  with  a  view  of  taking  a  judgnoent  against  it  in  the  event 
the  court  refused  to  subject  the  lots  of  the  other  defendants.  The  defendant, 
A.  Button,  answered  that  his  lots  could  not  be  subjected  to  the  apportion* 
ment  warrants  for  the  reason  that  the  territory  contiguous  to  Fourth  street 
between,  the  center  line  of  Brandies  avenue  extended  and  the  south  line  ot 
Brandies  avenue  extended,  was  not,  on  or  prior  to  the  6th  day  of  June,  1898, 
nor  since,  defined  into  squares  or  included  within  territory  bounded  by  prin- 
cipal streets,  and  further  alleged  that  none  of  the  lots  sought  to  be  subjected 
fronted  upon  Fourth  street  between  the  center  and  south  lines  of  Brandies 
avenue  extended.     The  following  facta  were  agreed  to : 

"1st.  That  Fourth  and  Brandies  avenue  are  principal  public  streets  of  and 
Id  the  city  of  Louisville. 

**8d.  That  Fourth  street  extends  from  the  north  limits  of  Louisville  south 
to  a  point  beyond  Brandies  avenue  extended. 

"8d.  That  Brandies  avenue  extends  from  First  street  west  to  the  east  line 
of  Fourth  6tre<^t  and  no  further. 

"4th.  That  there  Is  no  street  west  of  Fourth  street  opposite  to  the  improve^ 
ment  authorized  by  the  ordinance  set  up  herein. 

"6th.  That  the  territory  fronting  said  improvement  is  not  defined  intQ 
squares  by  principal  streets. ' ' 

The  following  plat  of  the  territory  assessed  by  the  ordinance  will  assiit 
Id  illustrating  the  situation  : 


Button,  $31.60 
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The  ohancellor  held  that  the  property  of  the  defendaot,  Button,  was  ii> 
lleD  for  the  apportionment  warrant  and  adjudged  their  sale,  and  the  defend- 
ant has  appealed.  He  insists  that  as  the  contiguous  territory  is  not  defined 
Into  squares  by  principal  streets  and  his  lots  do  not  front  the  improvement,, 
they  can  not  be  charged  with  payment  therefor  under  section  S833  of  tb» 
Kentucky  Statutes,  which  is  a  section  of  the  charters  of  cities  of  the  first 
class,  and  which  reads  as  follows:  "When  the  improvement  is  the  origiopl 
construction  of  any  street,  road,  lane,  alley  or  avenue,  such  improvement 
■hall  be  made  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square,  to  be  equally  apportioned  by  the  board  of  public  works  according  to 
the  number  of  feet  owned  by  them  respectively.  And  in  such  improvement 
the  cost  of  the  curb  shall  constitute  a  part  of  the  construction  of  the  street 
or  avenue  and  not  of  the  sidewalk.  Each  subdivision  of  the  territory  bounded 
on  all  sides  by  principal  stret^ts  shall  be  deemed  a  square.  When  the  terri- 
tory contiguous  to  any  public  way  is  not  defined  into  squares  by  principal 
streets,  the  ordinance  providing  for  the  improvement  of  such  public  way 
shall  state  the  depth  on  both  sides  fronting  said  public  improvement  to  b» 
assessed  for  the  cost  of  making  the  same  according  to  the  number  of  sqnai» 
feet  owned  by  the  parties  respectively  within  the  depth  as  set  out  in  the  or- 
dinance." 

It  will  be  observed  that  the  statute  provides  for  two  conditions  in  which 
a  tax  may  be  levied :  First,  if  the  territory  to  be  charged  with  the  cost  of 
constructing  the  street  is  bounded  on  all  sides  liy  principal  streets,  the  cost 
must  be  apportioned  among  the  owners  of  lots  in  each  one  fourth  of  a  square 
oontlguoQS  to  the  improvement.  If,  on  the  other  hand,  the  territory  cod- 
tiguous  to  any  public  way  is  not  defined  into  squares  by  principal  street s» 
the  ordinance  providing  for  the  Improvement  of  such  public  way  must  stata 
the  depth  on  both  sides  fronting  said  public  improvement  which  are  to  be 
assessed  for  the  cost  of  making  same,  according  to  the  number  of  square  feet 
owned  by  the  parties  respectively,  within  the  depth  set  out  in  the  ordinance. 
This  case  does  not  fall  within  either  of  the  conditions  recited  in  the  statute. 
It  is  admitted  that  the  contiguous  territory  is  not  defined  into  squares,  and 
it  is  apparent  from  the  admitted  facts  that  appellant's  property  does  not 
front  that  part  of  Fourth  street,  with  the  improvement  ^f  which  they  are 
Bought  to  be  cbarge'd  in  this  proceeding.  The  statute  has  failed  to  provide 
for  the  exact  conditions  shown  to  exist  in  this  case.  The  t-ax  can  not  be  as- 
sessed in  either  mode  pointed  out  by  the  statute,  and  if  it  be  upheld  the 
ohancellor  must  exercise  the  legislative  function  of  establishing  for  this  par- 
ticular case  a  rule  of  assessment  not  provided  for. 

"It  is  a  principle,  universally  declared  and  admitted,  that  municipal  cor- 
porations can  levy  no  tax,  general  or  special,  upon  the  inhabitants  or  their 
property  unless  the  power  be  clearly  and  unmistakably  given.  *  *  «  ^od 
this  rule  applies  to  the  assessment  for  local  improvements.*'  (Dillon  on 
Municipal  Corporations,  605;  Caldwell  v.  Rupert,  73  Ky.,  183.) 

And  such  power  is  always  strictly  construed.  Applying  this  principle  to 
the  facts  of  this  case,  we  reach  the  conclusion  that  the  general  council  have^ 
no  power  to  impose  the  cost  of  the  construction  of  this  small  part  of  Fourtb- 
Btreet  upon  any  property;  and  that  its  cost  necessarily  falls  upon  the  city 
tinder  their  contract  with  Humpich.     y 


• _       V  . 
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For  reasoDS  iDdicated  the  jadgmeDt  is  reversed  and  cause  remaDded  for 
prooeedlogs  ooDslstent  with  this  opiDlOD. 
The  whole  court  sitting. 


COMMONWEALTH  v.  DETTLINGBR. 
(Filed  December  17,  1902— Not  to  be  reported.) 
C.  J.  Pratt,  J.  M.  Huffaker  and  Pirtle  &  Trabue  for  appellant. 
Kobn,  Baird  &  Spindle  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 
Opinion  of  the  court  by  Judflce  White. 

The  question  presented  in  this  record  is  identical  with  that  in  the  case  of 
-Commonwealth  against  Chas.  G.  Kiohie.  this  day  decided. 

For  the  reasons  given  in  that  opinion,  the  judgment  dismissing  this  pro- 
•ceeding  for  want  of  jurisdiction  Is  reversed  and  cause  remanded  for  further 
l>roceedings  eonsistent  herewith. 


COMMONWEALTH,  BY.  &c.  v.  NEWELL,  JUDGE. 

(Filed  December  17.  1902.) 

Mandamus— Taxation— Construction   of  Statutes- Application  was  made 
^o  appellee  as  county   judge  of  Mason  county  by  an  auditor's  agent,  under 
-authority   of   section    4241,  Kentucky    Statutes,    to   have   certain    property 
belonging  to   the  C.  &  O.  Ry.  Co.   assessed   for  taxation.    The  application 
-was  dismissed  on  the  ground  that  the  court  had  no  jurisdiction  of  the  mat- 
ter.    This  action  was  then  instituted   in  the  circuit  court  for  a  mandamus 
to  compel   the  county  judge  to  hear  the  application  and  decide  the  matter. 
The  petition  was  dismissed,  from  which  this  appeal  is  prosecuted.    Held— 
That  appellant  is  entitled  to  the  nnandanius.    Where  the  county  court  falli 
to  bear   and  determine  as  to   the   liability  of   property  for  assessment,  a 
mandamus  should  be  awarded  against  him,  not  to  control  his  judgment  aa 
to  the  liability  of  the  property  to  assessment,  but  merely   to  compel  him 
to  bear  and  determine  the  question.    After  such  a  decision  either  party  may 
appeal  to  the  circuit  court.    A  dismissal  by  the  county  judge  for  lack  of  juris- 
diction is  in  no  sense  a  judgment  determining  whether  the  property   waa 
liable  to  assessment  or  not. 

A.  E.  Cole  &  Son.  H.  J.  Breckinridge  and  John  S.  Power  for  appellants. 

W.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quffy. 

It  appears  from  the  petition  in  this  case  that  F.  Stanley  Watson,  auditor's 
ai^ent,  filed  in  the  clerk's  office  of  the  Mason  County  Court  a  statement 
AOtfaorized  by  the  Kentucky  Statutes,  section  4241,  the  object  of  which  was 
<iO  have  certain  property  belonging  to  the  Chesapeake  &  Ohio  By.  Co. 
.assessed  for  taxation. 

It  further  appears  that  the  county  court  of  Mason  county  refused  to  take 
^urisdlotlon  of  the  complaint,  and  refused  to  determine  whether  or  not  said 
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property  was  liable  to  assessment  or  subject  to  tazatloD.  The  object  of  tbfar 
aotioD  Is  to  obtain  a  writ  of  mandamus  against  the  county  jod^e  of  Mason 
ooDnty,  requiring  bim  to  entertain  jurisdiction  of  said  case  and  to  decide  th» 
same  on  its  merits;  to  proceed  upon  the  facts  placed  before  him  by  the  rela- 
tor; to  ascertain  as  near  as  practicable,  and  to  cause  to  be  forwarded  to  the 
auditor  the  compulsory  reports  of  these  corporations  thus  obtained,  tnd  to- 
proceed  as  required  by  law. 

To  this  petition  a  demurrer  was  filed  on  behalf  of  the  defendant  on  the 
ground  that  the  petition  did  not  state  facts  suflScient  to  constitute  or  support 
a  cause  of  action,  which  demurrer  was  sustained  by  the  court  with  leave  to- 
plaintiffs  to  amend,  and  they  declining  to  amend,  the  petition  was  dismissed. 
From  which  judgment  this  appeal  is  prosecuted. 

The  only  question  which  we  deem  it  necessary  to  consider   is  whether  or 
not  appellants  were  entitled  to  the  peremptory  mandamus,  and  we  shall  not 
undertake  to  decide  whether  the  property  sought  to  be  subjected  to  taxation 
was  in  law  liable  to  assessment  or  taxation.    It  will  be  seen  from  this  record 
that  the  appellee  county  judge  refused  to  try  or  consider  the  question  as  to 
the  liability  of  the  railway,  or  whether  the  property   in   question   had  been 
omitted  by  any  of  the  authorities  authorized  to  assess  the  Fame.     In  short, 
the  county  judge  declined  to  try,  and  pass  upon,   the  legality  of  plalntifF'B 
claim,  and  it  appears  also  that  from  the  petition,  and  as  a  matter  of  law,  we 
hold    that  no  appeal  could  be  prosecuted  from  the  order  of  the  county  judge 
aforesaid.    It  is  contended  for  appellee  that  the  writ  of  mandamus  could  not 
be  legally  issued.    If  this  be  true,  and  if  also  it  be  true  that  there  is  no  ap- 
peal from  the  order  refusing  to  entertain  jurisdiction,  then  the  appellant  1» 
without  any  remedy.     It  will  be  seen  from  an  examination  of  section  4241, 
Kentucky  Statutes,  that  it  is  made  the  duty  of  the  sheriff  or  auditor's  agent 
to  cause  to  be  listed  for  taxation   all   property  omitted,   or  any   portion  of 
property  omitted,  by  the  assessor,  board  of  supervisors,  board   of  valuatioi> 
and  assessment,  or  railroad  commission,  for  any  year  or  years.     The  section 
further  provides  for  the  filing  of  a  statement  containing  a  description,  etc., 
of  the  property,  and  the  value  of  corporate  frAuchise,  if  any,  together  with 
the  names  and  places  of  residence  of  the  parties  owning  such  property. 

It  is  further  provided  that  at  the  next  regular  term  of  the  county  court, 
after  notice  has  been  served  five  days,  if  it  shall  appear  to  the  court  that  the 
property  is  liable  for  taxation  and  has  not  been  assessed,  the  court  shall 
enter  an  order  fixing  the  value  thereof  at  its  fair  cash  valno,  pstl mated  as 
required  by  law ;  if  not  liable,  he  shall  make  an  order  to  that  pfft^ct. 

It  is  further  provided  as  follows :  "From  so  much  of  the  order  of  the  court 
deciding  whether  or  not  the  property  is  liable  to  nfisessm^nt,  either  party 
may  appeal,  as  in  otlier  civil  casKs,  except  that  no  appeal  bond  shnll  be  re- 
quired where  the  court  decides  that  the  property  is  nut  liable  to  assess- 
ment or  taxation." 

Various  other  provisions  are  embraced  in  the  section  not  necessary  to  refer 
to.  It  seems  clear  to  us  that  there  can  be  no  appeal  from  any  order  of  the 
county  court  in  respect  to  the  matter  in  controversy  except  as  provided  by 
the  section  supra;  and  inasmuch  as  the  court  refused  to  adjudge  whether  or 
not  the  property  was  liable  to  assessment  or  taxation,  and  that  being  the 
only  judgment  or  order  from  which  an  appeal  is  allowed,  it  seems  clear  tba^. 
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no  appeal  oould  be  prosecuted  from  an  order  dismissing  the  proceeding  wlt^b- 
ont  rendering  a  judgment  as  provided  by  law.  If  the  facts  stated  by  plaintiff 
are  true,  the  property  In  question  was  omitted ;  but,  as  before  stated*  we 
shall  not  undertake  to  decide  whether  the  property  ought  to  have  been 
assessed  in  Mason  county,  or  whether  it  had  been  omitted.  That  question 
must  be  primarily  decided  by  the  county  court  of  Mason  county.  It  seems 
to  us  that  the  duty  and  power  of  the  circuit  court  to  issue  a  mandamus  in  a 
case  like  the  present  one  is  not  an  open  question.  This  court,  in  Hoke  v. 
Commonwealth,  79  Ky.,  667,  discussed  at  great  length  the  duty  of  the  county 
court  to  make  an  ausessment  of  omitted  property  upon  the  institution  of 
proceedings  in  the  county  court  by  the  auditor's  agent;  and  also  expressly 
held  that  where  the  county  court  failed  to  hear  and  determine  as  to  the  lia- 
bility of  the  property  to  assessment,  that  a  mandamus  should  be  awarded 
against  him,  not  to  control  his  judgment  as  to  the  liability  of  the  property 
to  assessment,  but  merely  to  compel  him  to  hear  and  determine  that  ques- 
tion. The  common  pleas  court  of  Jefferson  county  had  awarded  a  manda- 
mus to  compel  the  county  judge  to  hear,  consider  and  determine  the  ques- 
tion, and  this  court,  in  a  very  exhaustive  opinion,  affirmed  the  judgment  of 
the  common  pleas  court. 

We  deem  it  unnecessary  to  discuss  the  various  authorities  relied  on  by  the 
parties.  We  are  of  opinion  that  it  was  the  duty  of  the  county  judge  to  hear 
the  case  presented  by  the  auditor's  agent,  and  render  a  judgment  holding 
the  property  liable  to  be  assessed,  or  holding  that  it  was  not  liable.  In 
which  event,  either  party  could  have  appealed  to  the  circuit  court.  The  dis- 
missal by  ihe  county  judge  for  lack  of  jurisdiction  was  in  no  sense  a  judg- 
ment determining  whether  the  property  was  liable  to  assessment  or  not. 

For  the  reasons  indicated  the  judgment  appealed  from  is  reversed  and 
canse  remanded,  with  directions  to  the  circuit  court  to  overrule  the  demur- 
rer and  for  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judges  Paynter,  Hobson  and  Buinam  dissenting. 


THE  FORT  JEFFERSON  IMPROVEMENT  CO.,  &c.  v.  DU- 

POYSTER,  &o. 

(Filed  February  S5,  1902.) 

1.  Subrogation— The  owners  of  a  half  interest  in  land  executed  a  mortgage 
OD  the  whole  land  to  pay  a  debt.  Subsequently  the  owners  of  the  other 
half  Interest,  although  their  land  was  not  subject  to  the  mortsage,  executed 
an  agreement  to  the  effect  that  the  mortgage  debt  should  be  paid  out  of  the 
entire  land.  This  agreement  was  made  at  the  request  of  their  father,  whose 
lands  were  primarily  liable  for  the  original  debt.  They  afterwards  satisfied 
the  mortgage  debt  by  executing  their  own  obligation  for  it.  In  this  action 
tbey  seek  to  be  subrogated  to  the  prior  lien  of  the  mortgagor  against 
sabseqnent  lien  holders  for  purchase  money.  It  is  Insisted  that  as  they  have 
sot  actually  paid  the  debt  they  are  not  entitled  to  subrogation.  Held— 
Xbat  they  became  entitled  to  be  subrogated  to  the  debt  when  the  creditor 
accepted  their  obligation  for  it  in  the  place  of  the  original  obligation.  The 
doctrine  of  subrogation  is  one  of  equity  to  promote  justice,  and  it  may  or 
xnay  not  arise  from  a  contract.    The  right  to  it  depends  upon  the  facts  and 
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<!irou]ii8taDces  of  eaob  particular  case,  and  to  wbloh  must  be  applied  tbe 
priDciples  of  justice.  Wbere  a  person  furuisbes  money  to  pay  tbe  debt  of 
anotber  if  it  is  equitable  that  he  should  be  substituted  for  the  creditor,  it 
will  be  done.  One  is  not  a  volunteer  in  a  transaction  where  he  has  paid  tbe 
money  at  the  request  of  the  person  whose  liability  be  disoharffes,  neither 
oan  one  be  regarded  as  a  volunteer  who  pays  money  to  relieve  his  own  prop- 
erty therefrom  for  which  some  one  else  is  liable. 

2.  Joint  tenants— Wbere  one  Joint  tenant  conveys  a  specific  portion  of  the 
joint  lands  it  is  not  void.  The  other  joint  tenants  could  have  joined  in 
tbe  conveyances,  and  thus  have  vested  the  purchasers  with  title.  Their 
power  to  ratify  the  sale  of  specific  parcels  is  unquestioned,  but  they  can  not 
do  so  to  the  prejudice  of  another  purchaser  of  a  specific  boundary. 

3.  Parties  to  actions— An  interest  in  land  can  not  be  subjected  to  a  debt  in 
a  proceeding  to  which  he  was  not  required  to  make  a  defense. 

J<  M.  Nichols  &  Son  and  F.  H.  Sullivan  for  appellants. 

John  W.  Bay,  Geo.  W.  Beeves  and  Bugg  &  Wicklifle  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Paynter. 

This  is  the  second  appeal  of  the  case  to  this  court.  Tbe  opinion  delivered- 
on  the  former  appeal  is  found  in  21  Ky.  Law  Bep.,  616.  The  court  de- 
cided :  First,  that  by  the  deed  of  Thomas  Dupoyster,  made  in  1869,  his  sod, 
Ben  S.  Dupoyster,  took  a  life  estate  in  the  land  conveyed,  and  that  tbe  chil- 
dren of  J.  C.  Dupoyster,  as  they  were  born,  took  vested  remainders;  second, 
that  Ben  Dupoyster,  claiming  under  the  deed  of  1869,  purchased  adverse 
claims  and  was  holding  under  this  deed  at  the  time  it  was  sold  to  the  appel- 
lants; third,  that  in  the  Thomas  Dupoyster  deed  his  son,  Ben  S.,  had  the 
"discretion  of  allotting,  of  dividing,  or  of  partitioning,"  as  he  saw  proper, 
the  lands  among  the  children  of  Joe  C,  but  not  so  as  to  create  inequality 
or  lessen  tbe  interest  of  any  one  of  the  children;  fourth,  that  Joe  C.  bad 
born  to  him  four  children,  two  of  whom  are  dead;  that  the  interest  of  the 
dead  children  passed  by  the  law  of  descent  to  their  lawful  heir  or  beirs; 
fifth,  that  there  should  be  a  rescission  of  the  sale  by  Joe  C.  and  Ben  S.  to 
the  appellant;  and  on  whatever  of  the  land  Joe  C.  is  the  owner  by  inheri- 
tance from  his  dead  children  a  Hen  should  exist  in  favor  of  the  appellant  for 
the  purchase  money  wrongfully  received  by  him. 

Numerous  questions  are  raised,  but  we  will  not  here   summarize  them. 
From  onr  consideration  of  the  case  the  questions  raised  will  be  seen. 

Before  Joe  C.  and  Ben  S.  made  the  deed  to  the  appellant  they  bad  exe- 
cuted what  is  known  as  the  Harkless  mortgage  on  the  land  in  controversy, 
but  which  mortgage  did  not  recognize  any  one  as  being  the  owners  of  the 
land  except  the  grantor^i.  J.  B.  and  bis  sister,  Mrs.  Edwards,  are  the  sur- 
viving children  of  JoeC.  and  own  one-half  the  land  embraced  in  the  Thomas 
Dupoyster  deed,  because  of  tbe  vested  remainders  which  they  took.  In  this 
suit  they  asserted  their  right  under  the  Thomas  Dupoyster  deed  to  the  en- 
tire boundary,  but  it  was  decided  that  they  took  it  together  with  the  other 
children  of  Joe  C,  and  two  having  died,  their  father  inherited  part  of  their 
(deceased  children)  interest  in  the  land.  It  may  be  added  here  that  Joe  C. 
inherited  three-eighths  of  the  tract  of  land,  and  his  wife,  Bebecca,  one- 
eighth.     The  grantors  in   the  Harkless  mortgage  could  not  create  any  lien 
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^n  any  Snterest  Id  the  land  except  their  owd.  The  rights  of  J.  B.  Dupoyster 
4iDd  Mrs.  Edwards  were  not  affected  by  that  mortgage.  PeDding  this  salt, 
and  before  the  judgment  was  entered  from  which  the  former  appeal  was 
prosecuted,  J.  C.  Dupoyster  and  those  representing  the  Harkless  mortgage 
and  J.  B.  Dupoyster  and  his  sister  entered  into  an  agreement,  by  which,  if 
persons  last  named  were  adjudged  the  land,  then  the  judgment  for  the 
Harkless  debt  should  go  against  the  entire  tract.  It  is  averred  in  the  plead- 
ings, and  not  denied,  that  the  appellant.  Fort  Jefferson  Improvement  Co., 
took  its  judgment  subject  to  that  agreement,  and  approved  it.  Pursuant  to 
that  agreement  a  judgmept  was  entered  giving  a  Hen  on  the  entire  tract  of 
land  for  the  Harkless  debt.  This  was  in  the  former  judgment  from  which 
no  appeal  was  prosecuted,  and  that  part  of  it  has  never  been  reversed,  nor 
does  any  complaint  seem  to  have  been  made  on  the  former  appeal  as  to  that 
part  of  it.  Subsequently  J.  B.  Dupoyster  and  his  sister,  pursuant  to  the 
agreement  which  bad  been  made  and  the  judgment  of  the  court,  executed 
their  obligations  for  the  Harkless  debt,  and  also  gave  a  mortgage  to  secure 
Its  payment  and  have  paid  16.000  on  it.  It  is  insisted  that  .7.  B.  Dupoyster 
and  Mrs.  Edwards  are  not  entitled  to  be  subrogated,  because,  first,  they  had 
not  paid  all  the  debt;  second,  they  were  volunteers;  thl^,  a  surety  is  not 
•entitled  to  subrogation  as  against  a  prior  surety;  fourth,  the  lien  of  the 
original  Harkless  mortgage  was  released  by  extension  granted  on  the  mort- 
age debt  by  appellees. 

First,  it  may  be  said  that  the  Harkless  mortgage  created  a  superior  lien 
upon  Joe  C.  Dnpoyster's  interest  in  the  land  to  that  of  the  appellant  for  the 
parohase  money  which  it  had  paid,  and  which  it  was  entitled  to  have  re- 
funded to  it.  J.  B.  Dupoyster  and  sister  have  paid  all  the  debt,  inasmuch 
as  they  executed  their  note  in  lieu  of  the  one  which  existed.  So  far  as  the 
right  to  subrogation  goes  it  is  equivalent  to  the  payment  of  the  money, 
because  they  made  it  their  own  debt.  There  was  a  novation.  The  rule 
which  the  appellant  claims  should  exist  In  equity  can  not  have  any  appli- 
oation  to  the  facts  of  this  case.  It  is  a  universal  rule  of  interpretation  that 
one  who  voluntarily  pays  the  debt  of  another  when  he  is  under  no  obligation 
to  pay,  does  not  create  a  llabllKy  in  his  favor;  nor  can  he  be  subrogated  to 
the  lien  held  by  the  creditor  to  secure  its  pnymont.  It  is  equally  as  well 
settled,  if  one  is  bound  for  the  debt  of  another,  he  has  the  right  to  discharge 
It,  and  when  he  does  so,  an  implied  liability  arises  in  his  favor  against  the 
debtor,  and  he  will  be  subrogated  to  the  rights  of  the  creditor.  By  the  con- 
sent and  agreement  of  the  parties  J.  B.  Dupoyster  and  his  sister's  interest 
in  the  land  became  bound  for  the  Harkless  debt,  the  same  as  the  property 
of  their  father  and  mother,  If  the  latter  joined  in  the  mortgage.  It  did  not 
then  become  their  debt,  but  it  continued  to  be  the  debt  of  their  father,  and 
in  order  to  relieve  their  interest  in  the  land  they  were  compelled  to  pay  it. 
They  were  not  volunteers  In  the  matter.  They  consented  that  their  land 
might  become  impressed  with  the  liability,  at  the  request  of  their  father 
and  with  the  approval  of  the  appellant.  However,  it  was  not  necessary  to 
have  the  latter*s  approval.  It  did  not  increase  the  burden  on  the  interest  of 
«T.  C.  Dupoyster,  nor  did  it  lessen  the  chances  of  the  appellant  to  make  its 
debt  out  of  his  interest  in  the  land.  The  efiect  of  the  transaction  Is  that 
J.  B.  Dupoyster  and  his  sister  have  paid  off  a  lien  debt  for  which  the  in- 
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terest  of  J.  C.  Dupoyster  was  primarily  liable  to  protect  their  interest  Id 
the  land,  and  did  so  at  his  request. 

This  court  in  Oetameyer  v.  Ostaiueyer,  18  Ky.  Law  Bep.,  1034,  recognized 
the  right  of  one  thus  paying  the  debt  to  release  his  own  interest  in  property 
to  be  subrogated  to  the  rights  of  the  creditors;  and  also  held  that  an  implied 
liability  would  arise.  The  mere  fact  that  those  holding  the  Harkless  debt 
were  willing  to  accept  the  obligation  of  J.  B.  Dupoyster,  etc.,  for  the  mort- 
gage debt,  and  give  him  time  for  the  payment  of  It,  did  not  have  the  effect 
of  preventing  subrogation;  the  right  of  subrogation  arises  out  and  from  the 
transaction.  It  accrued  the  instant  those  representing  the  Harkless  mort-, 
gage  accepted  the  new  obligation. 

The  doctrine  of  subrogation  Is  one  of  equity  to  promote  justice,  and  it 
may  or  mny  not  arise  from  a  contract;  the  right  to  it  depends  upon  the  facts 
and  circumstances  of  each  particular  case,  and  to  which  must  be  applied  the 
principles  of  justice.  Where  a  person  furnishes  money  to  pay  the  debt  of 
another,  if  it  Is  equitable  that  he  should  be  substituted  for  the  creditor,  it 
will  be  done.  One  is  not  a  volunteer  in  n  transaction  where  he  has  paid  the- 
money  at  the  request  of  the  person  whose  liability  he  discharges.  Neither  can 
one  be  regarded  n$Ai  volunteer  who  pays  money  to  relieve  bis  own  property 
therefor,  for  which  some  one  else  is  liable.  Pomeroy  on  £q.  .Jurisprudence, 
section  79^,  says:  "The  rule  is  well  settled  that  when  a  life  tenant,  or  any 
other  person  having  a  partial  interest  only  in  the  inheritance  or  in  the  land, 
pays  ofiF  a  charge,  mortgage,  or  incumbrance  on  the  entire  premises,  ho  i» 
presumed  to  do  so  for  his  own  beneflt.  The  lien  is  not  discharged  unless  he 
intentionally  release  it.  He  can  always  keep  the  incambrance  alive  for  hia 
own  protection  and  reimbursement.  His  intention  to  do  so  will  be  pre- 
sumed, even  thoisgb  he  has  taken  no  assignment.  In  fact  his  payment  con- 
stitutes him  an  equitable  assignee."  Sa:ne  author,  spotion  1211,  saysr 
"This  equitable  result  follows,  although  no  actual  assignment,  written  or 
varbal,  accompanied  the  payment,  and  the  securities  themselves  were  not 
d:)llvered  over  to  the  person  niaklng  payment,  and  even  though  a  receipt  was 
given  speaking  of  the  mortgage  deijt  as  being  fully  paid,  and  sometimes 
e^en  though  the  mortgage  itself  was  actually  diaolmrged  and  satisfied  of 
record.  This  equitable  doctrine,  which  Is  a  particular  application  of  the- 
broad  principle  of  subrogation,  is  enforced  whenever  the  person  mak- 
ing the  payment  stands  in  such  relations  to  the  premises,  or  to  the  other 
parties,  that  his  interests,  recognized  either  by  law  or  equity,  can  only  be 
fully  protected  and  maintained  by  regarding  the  transaction  as  an  assign- 
ment to  him,  and  the  lien  of  the  mortgage  as  being  kept  alive,  either  wholly 
or  in  part,  for  his  security  and  beneflt." 

Counsel  for  appellant  avers  that  a  surety  is  not  entitled  to  subrogation  as 
against  a  prior  surety.  We  are  unable  to  understand  what  application  that 
doctrine  has  to  the  facts  of  this  case. 

Under  the  contracts  which  Ben  S.  Dupoyster  made  th^re  was  a  Hen  upoi» 
what  is  known  in  this  record  as  the  Norton  ond  Terrell  tracts.  Ben  S.  Du- 
poyster nindH  to  J.  B.  Dupoyster  a  deed  embracing  these  trncfs,  in  which, 
was  provided  that  tlin  grjintee  p/iy  thn  lien  di^bts  on  the  hind.  This  deed 
was  raa<le  when  thn  jrnin:ei»  was  an  iuf/mt.  The  court  i!i  tliis  case  diieoted 
these  tracts  to  be  sold   to  pay  the  debts  against  tliem.    J.  B.  Dupoyster  bo- 
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came  the  purohaser.  The  NortoD  traot  brought  about  $400  more  than  was^ 
necessary  to  pay  the  debt  agalDSt  It,  and  that  excess  was  applied  as  a  credit 
to  appellee's  judgment  against  J.  C  Dapoyster  and  against  him  as  the  per- 
sonal representative  of  the  estate  of  Ben  S.  Dupoyster.  If  the  Terrell  land 
was  embraced  in  the  Thomas  Dupoyster  deed  of  1859,  J.  B.  Dupoyster  and 
bis  sister  owned  one-half  of  this  land,  therefore,  J.  B.  Dupoyster  was  put 
Id  the  position  of  buying  a  part  of  bis  own  land  to  discharge  a  debt  which 
his  uncle  made  and  for  which  he  could  not  bind  the  vested  remaindermen. 
Perhaps  the  Norton  land  is  outside  of  the  boundary  embraced  in  the  Thomas 
Dupoyster  deed.  The  appellant  got  the  entire  benefit  of'  this  sale,  except 
the  part  which  went  to  pay  a  pre-existing  claim  against  it.  Both  tracts- 
were  sold  under  judgments  in  this  action,  and  the  appellant  is  bound  by 
them.  The  sales  were  confirmed  b^  a  sale  of  part  of  the  Terrell  traot  and 
appellant's  lien  was  made  valid  on  the  balance  of  the  tract,  and  to  that  ex- 
tent was  benefited  by  the  sale,  besides  being  relieved  of  a  prior  encum- 
brance. Notwithstanding  this,  the  appellant  claims  it  had  a  lien  on  th& 
Terrell  and  Norton  tracts  superior  to  the  rights  which  J.  B.  Dupoyster  ac- 
quired under  his  purchase.  Its  right  to  assert  this  claim  is  barred  by  th&- 
judgments  and  proceeuings  in  this  case.  If  it  were  not,  it  would  be  in- 
equitable to  permit  the  appellant  to  assert  its  lien  against  these  tracts. 

It  appears  that  after  Thomas  Dupoyster  made  the  deed  to  Ben  S.  Dupoys- 
ter, etc.,  in  1859.  and  before  the  deed  was  made  to  the  appellant,  Ben  8. 
Dupoyster  and  J.  G.  Dupoyster  sold  to  seveial  persons  tracts  out  of  th& 
Thomas  Dupoyster  boundary,  and  in  the  deeds  of  the  purchasers  their  re- 
spective parcels  were  defined  by  metes  and  bounds.  On  the  return  of  this 
case  J.  C.  Dupoyster,  J.  B.  Dupoyster  and  Mrs.  Edwards  pleaded  thes& 
facts,  and  the  last  two  named  expressed  their  willingness  to  ratify  the  sales 
which  had  been  made  to  the  several  persons;  and  thereupon  asked  that  J. 
C.  Dupoyster  be  charged  in  the  division  of  the  remaining  part  of  the  tract 
with  the  parcels  which  he  and  Ben  S.  Dupoyster  had  sold  to  persons  prior- 
to  their  sale  to  the  appellant. 

The  practical  effect;  of  this  would  have  been  to  have  given  to  J.  B.  Dupoys- 
ter and  Mrs.  Edwards  out  of  the  boundary  sold  the  appellant  an  amount 
equal  in  value  to  their  one-half  iDterest  In  the  tract  of  land  which  their 
father  and  uncle  had  sold  prior  to  the  snle  to  appellant.  To  do  this  would 
compel  the  appellant  to  suffer  the  loss  which  should  be  borne  by  all  the  pur- 
chasers. Where  one  joint  tenant  conveys  a  speoltlo  portion  of  the  joint  lands 
it  is  not  void.  The  other  joint  tenant  could  have  joined  in  the  conveyance, 
and  thus  have  vested  the  porchasers  with  title.  Their  power  to  have  ratified 
the  sales  of  the  specific  parcels  Is  unquestioned.  That  is  not  the  question. 
The  question  here  is,  when  sales  have  been  made  by  one  joint  tenant  to 
8p<H!iflc  boundaries,  can  the  other  joint  tenant  say  what  sales  be  will  ratify, 
aod  do  so  to  the  prejudice  of  another  purchaser  of  a  specific  boundary}'  The 
court  below  held  that  this  could  not  be  done.  If  Joe  C.  Dupoyster  was  alone 
to  be  affected  by  such  ratification,  then  a  different  question  would  be  pre- 
sented, because  it  would  be  eminently  just,  if  the  other  joint  tenants  would 
ratify  the  sales  of  specific  parts  of  the  joint  property,  to  charge  him  in  the- 
division  therewith.  But  here  J.  G.  Dupoyster  has  sold  it  all.  As  a  result. 
of  the  sale  to  appellant  the  part  which  he  sold  it  Is  in    lien  for  the  money- 
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^b!ob  be  wroDf^fully  obtaiDed  od  tbe  coDtrnct  of  sale.  Tbe  appellants 
ocoDpy  tbe  same  position  It  would  onoupy  bad  tbe  sale  beeo  upheld.  If  tbe 
CO  tenants  before  tbe  sale  to  appellant  bad  rati  fled  a  previous  sale  by  a  deod 
^uly  recorded,  or  otberwise,  and  tbe  appellant  bad  bad  actual  notice  of  tbe 
latter  mode  of  ratification,  then  a  different  question  would  be  presented  for 
our  consideration.  To  sustain  the  claim  of  the  co-tenants  ( J.  B.  Dupoyster 
and  Mrs.  Edwards)  would  be  to  allow  tbe  exercise  of  their  will  after  all  the 
sales,  determine  what  part  of  tbe  land  should  be  assigned  to  J.  G.  Dupoys- 
ter, and  who  should  suffer  from  such  an  assignment.  They  have  no  legal 
or  equitable  rights  which  enables  them  to  determine  bow  tbe  rights  of  tbe 
others  to  this  suit  shall  be  adjudged. 

It  is  urged  that  tbe  oonrfc  erred  in  putting  tbe  land  in  tbe  bands  of  the 
receiver.  This  is  done  upon  the  idea  that  tbe  interests  owned  by  J.  B.  Du- 
poyster and  Mrs.  Edwards  were  not  encumbered  by  the  plaintiff's  debt,  and 
the  fact  that  J.  G.  Dapoyster's  interest  was,  would  not  authorize  the  court 
to  place  the  whole  tract  in  the  hands  of  a  receiver.  It  seems  to  us  that  .T. 
B.  Dupoyster  and  his  sister  could  have  complained  of  tbe  action  of  tbe  court 
In  placing  tbe  land  In  tbe  hands  of  a  receiver,  but  they  seem  to  have  been 
adjudged  tbeir  parts  of  the  rents  which  came  into  the  bands  of  the  receiver, 
and  by  consent  order  agreed  to  pay  their  part  of  the  expenses  of  the  re- 
"veiver.  Under  such  circa m stances  they  should  not  be  beard  to  complain  of 
the  original  error.  The  court  did  not  dispose  of  tbe  other  half  of  the  rents, 
therefore,  we  do  not  decide  whether  or  not  they  should  be  applied  to  tbe  ap- 
pellant's debt. 

As  there  seemb  to  have  been  a  provision  in  tbe  deed  of  Dupoyster  to  Fort 
Jefferson  Improvement  Go.  that  the  Fort  Jefferson  Go.  was  to  convey  to 
the  assignor  of  Mrs.  Fannie  Jackson  three  blocks  in  the  town  of  Fort  Jeffer- 
son, we  are  of  the  opinion  that  the  court  properly  decided  that  (she  having 
died)  her  children  were  entitled  to  have  conveyed  to  them  one-half  of  the 
same,  to  be  charged  to  J.  G.  Dupoyster  in  the  division  of  the  land. 

Mrs.  R.  S.  Dupoyster  is  the  wife  of  J.  G.  Dupoyster;  she  joined  in  tbe 
deed  to  the  Fort  Jefferson  Go.  and  she  was  tbe  owner,  by  inheritance  from 
her  children  begotten  by  J.  G.  Dupoyster  of  one-eighth  of  tbe  land  em- 
braced in  tbe  deed  of  Thomas  Dupoyster.  The  court  adjudged  that  her  one. 
eighth  was  subject  to  the  payment  of  the  amount  due  the  appellant  on  tbe 
rescission  of  the  contract.  She  was  not  made  a  party  to  this  action  before 
the  first  appeal  in  this  case.  She  was  made  a  defendant  in  the  cross  petition 
of  J.  B.  Dupoyster  and  Mrs.  Edwards,  wherein  they  asked  for  the  partition 
of  the  land.  She  filt^d  an  answer  to  that,  in  which  she  expressed  her  willing- 
ness to  the  partition  of  the  land,  claiming  one-eighth.  The  Fort  Jefferson 
Improvement  Go.  never  made  her  a  defendant  in  the  action,  nor  by  any  plead- 
ing to  which  she  was  made  a  defendant  did  It  seek  any  relief  against  her. 
As  we  have  said,  she  filed  an  answer  to  the  cress  petition  of  J.  R  Dupoyster 
and  Mrs.  Edwards,  and  to  this  answer  the  appellant  filed  a  reply,  in  which 
It  said  It  was  entitled  to  have  its  lien  in  her  interest,  for  the  payment  of 
the  judgment  rendered  in  its  favor  against  J.  G.  Dupoyster  and  the  estate 
of  Ben  S.  Dupoyster.  No  rejoinder  was  filed  and  no  issue  was,  therefore, 
made  upon  the  question  of  the  appellant's  right  to  have  its  lien  extended 
*over  her  interest  in  tlie  land. 
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At  there  was  no  pleading  filed  by  appellant  seeking  relief  against  her  in 
which  she  was  made  a  defendant,  it  failed  to  manifest  any  right  to  have  her 
interest  in  the  land  sold  to  pay  the  judgment  against  her  husband. 

The  case  is  a£9rmed  on  the  appeal  of  the  Fort  Jefferson  Improvement  Go.» 
and  on  the  appeal  of  J.  G.  Diipoyster  and  J.  B.  Dupoyster  and  Mrs.  Edwards^ 
and  is  affirmed  on  cross  appeal  of  Jackson,  but  is  reversed  on  the  appeal  of 
Mrs.  Rebecca  S.  Dupoyster  for  proceedings  consistent  with  this  opinion. 


KELLER  V.  FERGUSON. 

BRISTOW  V.  RHOTON. 

FINNELL,  JR.  v.  KELLEY. 

ASHURST  V.  LUSBY. 

LEMON  V.  ADAMS. 

BRADLEY,  JR.  v.  WOLFE. 

GLASS  V.  SCOTT. 

JOHNSON  V.  MAGGARD. 

BATES,  &c.  V.  CRUMBAUGH,  &o. 

(Filed  December  17,  1902.) 

1 .  Ctintested  election— City  ofiicers— Appellants  were  candidates  for  city  offi^ 
cers  and  magistrate  in  the  city  of  Georgetown  on  the  Republican  ticket,  and 
appellees  were  candidates  for  the  same  offices  on  the  Democratic  ticket,  ut  the 
November  election,  lOOl,  and  the  canvassing  board  gave  the  certificate  of 
election  to  appellees,  whereupon  api)ellants  instituted  this  action,  contt-sting 
their  election.  There  were  three  precincts  in  the  city  of  Georgetown  :  The 
engine  house,  the  city  school  and  the  courthouse  precincts.  Upon  the  hear- 
ing of  the  contests  the  vote  of  the  city  school  precinct  was  rejected  entirely 
on  account  of  failure  of  the  officers  to  properly  certify  the  returns.  In  all 
three  of  the  precincts  there  was  a  failure  to  certify  the  returns  in  the  voting 
place  immediately  after  the  election.  In  the  city  school  precinct  the  returns 
were  made  out  on  the  inside  of  the  cover  of  the  stub-book,  and  the  Demo« 
oratic  clerk  affixed  his  signature.  The  other  officers  failed  to  affix  their 
signatures  purely  through  oversight,  and  the  two  Republican  officers  ap*< 
peared  before  the  county  clerk  on  the  day  following  the  election  and 
demanded  the  right  to  affix  their  signatures,  and  subsequently  appeared 
before  the  board  of  election  commissioners  and  demanded  the  right  to  sign 
the  certificate.  The  Democratic  judge  did  not  offer  to  sign  the  certificate, 
bat  expressed  his  willingness  to  do  so  if  he  was  assured  that  the  figures  were 
the  same  as  those  made  by  the  officers  in  the  voting  place.  In  the  court- 
hoQpe  precinct,  which  gave  a  Democratic  majority  on  the  face  of  the  returnp, 
DO  returns  were  made  out  in  the  stub  book  until  after  the  delivery  of  the 
ballot  boxes  to  the  county  court  clerk,  when  he  called  the  attention  of  the 
officers  to  their  omission.  In  the  engine  house  precinct,  where  the  returns 
showed  a  majority  for  the  Democratic  candidates,  the  certificate  was  not 
signed  by  the  election  officers  until  the  day  after  the  election.  The  ballot 
boxes,  returns  and  ballots  were  produced  before  the  circuit  court  on  the 
hearing  of  the  contest.  The  court  decided  in  favor  of  appellees,  and  this  ap-^ 
peal  is  prosecuted  from  said  judgment.    Held—That  the  court  Improperly 
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'rejected  the  retnros  from  the  olty  school  precinct,  as  the  ofScers  of  the  eleo 
tion  seem  to  have  complied  strictly  with  the  requir(>mente  of  the  eleotioo  law, 
except  In  regard  to  signing  the  returns*  as  these  were  only  signed  hy  the 
Bemooratio  clerk ;  and  as  the  Republican  officers  demanded  the  right  to  sign 
them  and  the  other  Democratic  oiBcers  admitted  the  correctness  of  the  re- 
turns at  the  time  they  were  made,  and  as  there  is  no  suggestion  that  the 
'ballots  have  been  tampered  with,  the  vote  of  that  precinct  should  not  be 
thrown  out  and  a  third  of  the  city  of  Georgetown  disfranchised  by  an  inad- 
vertent omission  on  the  part  of  the  election  officerp. 

2.  Marking  of  ballots— Three  ballots,  where  stencil  marks  appeared  in  the 
circle  under  the  device  of  the  regular  Republican  ticket  and  also  in  the  circle 
under  the  device  of  the  independent  Republican  candidate  for  police  judge» 
were  improperly  rejected  by  the  circuit  court.     Five  ballots  were  improperly 
rejected  by  the  election  officers  because  they   were  not  signed  by   the  clerki 
•as  the  rule  is  settled  that  a  voter  should  not  suffer  from   the   negligence  of 
an  officer.    Three  of  these  ballots  which  were  not  signed  by  the  clerk  which 
were  marked  under  the  Republican  device  should  have  been  counted  for  all 
the  Republican  candidates  except  one,  who  was  scratched.    A  ballot  voted  in 
the  circle  under  the  Republican  device,  and  a  cross  mark  made  in  the  blank 
under  the  name  of  Brooks,  a  Ddmocratic   candidate   for   the  council,  should 
have  been  counted  for  the  Republican  candidates  except  as  to  Brooks,  who 
is  entitled  to  that  one  vote.     Three  ballots  marked   with   irregular  black 
marks  in  the  circle  under  the  Democratic  device  were  properly  counted   for 
that  ticket.    A  ballot  marked  with  a  blurred  figure  under  the  Republican 
-device  should  have  been  counted,  and  a  ballot  marked  under  the  Republican 
device,  but  which  was  torn  on  thn  side,  should  be   counted   for  that  ticket. 
As  it  had  been  counted  by  the  officers  it  will  be  presumed  that   the  tearing 
was  done  subsequent  to  that  time.    A  ballot  cast  in  the  courthouse  precinct 
was  improperly  rejected  by  the  circuit  court  because  of  two  ink  blots  on  the 
\)ack,  as  there  is  nothing  to  show  that  these  marks  were  placed  there  by  the 
voter  as  distinguishing  marks.    The  evidence  showing  strongly  that  ballots 
marked  in  the  circle  under  the  Republican  device,  also  in  the  squares  to  the 
right  of  contestees'  names,  have  been  tampered  with,  they  can  not  be  counted 
for  contestees,  and  are  rejected,  as  they  would  not  change  the  result.    Count- 
ing for    contestant   sixteen    so-called    mutilated    ballots,  the   eight   "Hotel 
Lancaster"  ballots,  and  seven  ballots  showing  an  erasure  in  the  circle  under 
the  Republican  device  and  the  stencil   in  the  circle  under  the  Democratic 
device,  the  contestants  are  elected  with  the  exception  of  contestant  Clark, 
<and  contestee  Kelley  is  elected  to  the  council. 

J.  R.  Morton,  J.  B.  Finnell  and  L.  F.  Sinclair  for  appellants. 

John  R.  Allen  and  W.  S.  Kelley  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

At  the  election  held  November  o,  1901,  in  Georgetown,  Scott  county,  there 
was  a  full  Democratic  ticket  upon  the  ballot,  under  the  emblem  of  the 
•ofaicken  cook,  for  all  the  county  and  city  offices  to  be  filled  in  that  county 
and  city  at  that  election.  There  was  a  full  Republican  ticket  for  the  same 
offices,  except  for  the  offices  of  State  senator  and  county  school  saperinteDd- 
«nt,  under  the  device  of  the  log  cabin ;  and  there  was  an  independent  can- 
didate for  police  judge  under  his  individual  device,  of  a  picture  of  Abrahaoa 
Lincoln.    There  was  also  a  submission  to  the  voters  of  A  proposal  to  inouir 
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an  iDdebfcedDess  of  Dot  ezoeeding  $35,000  for  the  purpose  of  building  a  sewer- 
age system  in  Georgetown. 

The   Demooratio  candidates  for  county  offices  appear  to  have  won   by  a 
comfortable  majority,  but  the  vote  in  the  city  for  city  offices,  and  for  magis- 
trate of  the  city  district,  was  close.     The  county  board  of  election  oommis- 
flloners,  after  its  canvass  of  the  returns,  Issued  certificates  of  election  to  A. 
L.  Ferguson,  as  mayor;   H.  S.  Rhoton,  as  police  judge;    W.    S.  Kelley,  as 
olty  attorney;  Z.  D.  Lusby,  as  chief  of  police;  D.  A.  Adams,  as  city  cler'*' 
Geo.  G.  Wolfe,  as  city  treasurer;  J.  T.  Scott,  as  city  assessor;    M.  H.  M 
^ard.  as  magistrate,  and   Jas.  T.  Kelley,  B.  A.  Lair,  Ghas.    O'Nell,   J- 
Thacker,  A.  G.  Grumbaugh,  J.    T.  Brooks,  J.  A.  Hamon  and  A.   B.  6-"' 
ley,  as  oouncilmen,  who  were  the  Democratic  candidates  for  the  vario 
offices  named.    The  Republican  candidates  instituted  contests  for  the  vari- 
ous offices  In  the  Soott  Girouit  Gourt.    The  cases  were  not  consolidated,  but 
were  beard   together,  under  an   agreement  that  the  depositions  taken  and 
fised  in  one  case  should  bo  considered  as  evidence  in  all  the  cases.     On  the 
hearing  of  the  cases  by  the  circuit  court  judgments  were  rendered  dismis- 
sing contestants*  petitions. 

There  were  three  precincts  In  the  city  of  Georgetown,  the  engine  house, 
the  city  school  and  the  courthouse  precincts.  Upou  the  hearing  uf  the  con- 
tests the  ballots  preserved  and  produced  from  the  city  school  precinct  were 
rejected  entirely,  on  account  of  failure  of  the  officers  to  properly  certify  the 
returns. 

It  appears  from  the  record  that  in  nil  three  of  the  precincts  there  was  a 
failure  to  certify  the  returns  in  the  voting  place  Immtdintely  after  the  elec- 
tion. 

In  the  city  school  precinct  the  returns  were  made  out  on  the  inside  of  the 
oover  of  the  stub  book,  and  the  Democratic  clerk  affixed  his  signature.  The 
other  officers  failed  to  affix  their  signatures,  as  appears  from  the  testimony, 
purely  through  oversight;  and  the  two  Republican  officers  appeared  before 
the  county  clerk  and  demanded  the  right  to  affix  their  signatures  on  the  day 
after  the  election,  and  subsequently  appeared  before  the  county  board  of 
election  comissloners  and  demanded  the  right  to  sign  the  certificate.  The 
Democratic  judge  did  not  appear  before  the  clerk  or  before  the  board  of 
oommlssioners,  but  seems  to  have  stated  on  the  outside  that  he  was  willing 
to  sign  the  certificate  if  it  was  legal  to  do  so,  and  in  his  testimony  stated 
that  he  was  willing  to  do  so  if  he  could  be  assured  that  the  figures  were  the 
same  as  those  made  by  the  officers  in  the  voting  place. 

In'  the  courthouse  precinct,  which  gave  a  Democratic  majority  on  the  face 
of  the  returns,  no  returns  were  made  out  in  the  stub-book  until  after  the 
delivery  of  the  ballot  boxes  to  the  county  court  clerk.  The  evidence  indi- 
cates that  the  county  court  clerk  called  the  attention  of  the  officers  to  their 
omission,  and  there  is  some  evidence  showing  that  this  was  done  on  the 
suggestion  of  the  ulerk  of  election  at  the  city  school  precinct. 

In  the  engine  house  precinct,  where  the  returns  showed  a  majority  for  the 

Democratic  candidates,  varying  from  twenty-three  to  sixty  odd,  the  returns 

if^ere  not  signed  until  the  day  after  the  election,  owing  to  a  dispute  as  to 

-whether  certain  ballots  not  endorsed  by  the  clerk  of  election  with  his  signa- 

W  tnre  should  be  counted. 
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Tbe  ballot  boxes,  returns  and  ballots  were  all  produced  before  the  circuit 
court  upoD  the  hearing  of  the  contest. 

Taking  the  count  there  made  as  the  basis,  we  find  that  in  the  engine  bouse 
precinct  there  were  uncontested  ballots  counted  for  the  various  officers  as- 
follows : 

Democratic  Ticket.  Republican  Ticket. 

Ferguson 183    Keller IIS^ 

Rhoton   179    Bristow 119 

Kelley 178    Finnell 118 

Lusby 197    Ashurst 104 

Adams 168    Lemon 135 

Wolfe 175    Bradley 118 

Scott 170    Glass 122 

Haggard 188    Johnson 10(V 

Kelley 188    Bates 120 

Lair 174    Bradley 125 

O'Nell 170    Braden 117 

Thacker 182    Clark 102 

Crumbaugh 173    Caden 108 

Brooks 167    Jenkins 125 

Hamon 165    Nunnelly 126 

Barkley 171    Ofifutt 120 

There  were  three  ballots  which  were  not  counted  by  the  circuit  judge,  be? 
cause  stencil  marks  appeared  in  the  circle  under  the  device  of  the  regular 
Republican  ticket,  and  also  in  the  circle  under  the  device  of  tbe  independent 
Republican  candidate  for  police  judge.    Under  the  doctrine   laid  down   in 

the  recently  decided  cases  of   Herndon  v.  Farmer  and  Little  v.  Hall,  ante, 

« 

1060,  these  ballots  should  have  been  counted. 

There  appear  five  ballots  which  were  rejected  by  the  election  officers  be- 
cause not  signed  by  the  clerk.  Both  parties  to  these  records  have  argued  in 
support  of  the  proposition  that  where  the  clerk  of  election  fails  to  sign  hiB> 
name  upon  the  back  of  the  ballot,  as  required  by  the  statute,  whether  by 
design  or  through  inadvertence,  the  ballots  should  not  be  rejected  merely  on 
account  of  such  failure.  The  trial  court  so  decided,  and,  in  our  opinion,, 
correctly.  The  principle  should  be  borne  in  mind  that  as  to  duties  required 
of  the  voter  himself  and  duties  required  of  election  oflioers,  a  different  rule 
prevails,  and  that  when  officers  of  election,  by  neglect  or  fraud,  fail  to  per- 
form their  duty,  in  a  matter  over  which  the  voter  has  no  control,  the  in- 
clination of  the  courts  is,  always,  that  the  voter  shall  not  suffer  by  reason 
of  the  negligence  of  the  officers;  and,  while  the  provision  may  be  regarded 
as  mandatory  with  regard  to  the  officer,  and  his  failure  may  subject  him  to 
punishment,  it  shall  not  disfranchise  the  voter  who  is  not  guilty  of  the  vio- 
lation. (MoCrary  on  Elections,  sections  225  and  283;  Payne  on  Elections, 
section  628. ) 

In  Moyer  v.  Van  de  Vanter,  60  Am.  St.  Rep.,  900,  a  statute  providing  that 
official    ballots  lacking  the  endorsement  of  an  inspector  or  one  of  the  judges^ 
should  not  be  counted,  was  held  unconstitutional,  on   the  ground  that  tbe 
mere  failure  of  the  officer  to  perform  a  directory  duty  should  not  disfranchise 
the  voter. 
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Id  ParviD  v.  Winberg.  80  Am.  St.  Bep..  S64,  ao  endorsemeot  by  the  clerk 
In  the  wroDff  place  was  held  not  to  vitiate  the  ballot.  (31  Am.  St.  Bep., 
804. )  And  the  principle  here  applied  seems  to  have  been  the  one  followed  in 
Clark  V.  McEenzie,  7  Bush,  538. 

These  five  ballots  should,  therefore,  be  counted   unless  they  are  open   to 
some  other  objection.    Three  of  them  were  marked   under  the  Bepublican 
device,  and  should  have  been  counted  foi  all  the  Bepublican  candidates,  ez^ 
oept  one,  which  was  scratched  in  favor  of  Bhoton.     One  was  voted  for  Kel- 
ley,  Bristow,  Finnell,  Asburst  and   Johnson  in  the  squares  opposite  their 
names,  and  for  no  other  candidate.    One  was  not  voted  in  any  of  the  races 
in  contest;  and  one  was  voted  in  the  circle  under  the  Bepublican  device  and 
a  cross  mark  made  in  the  blank  under  the  name  of  Brooks,  a  Democratic 
candidate  for  the  council.    Clearly   this  last  mentioned   ballot  should   be 
counted    for  the  Bepublican   candidates  except  in     that  race.     There  is 
ootbinff  to  show  that  this  mark  was  intended  by  the  voter  as  a  distinguish- 
ing mark,  and  we  are  inclined  to  the  belief,  from  the  position  of  the  mark 
with  reference  to  the  small   square,  that  it  was  intended   to  be  a  vote  for 
Brooks.    It  follows,  therefore,  that  it  must  be  counted  for  him. 

Six  other  ballots  which  bad  been  counted  by  the  officers  of  election 
were  considered  by  the  trial  court,  three  of  which  had  irregular  black 
marks  in  the  circle  under  the  Democratic  device,  and  were  properly  counted 
lor  the  Democratic  ticket,  under  the  ruling  In  Houston  v.  Steele,  98  Ey.,, 
610.  One  marked  under  both  devices  was  properly  rejected.  One  marked 
with  a  blurred  figure  under  the  Bepublican  device  should  be  counted  for  th(» 
Republloan  ticket,  and  one  which  was  marked  under  the  Bepublican  device, 
bat  which  was  torn  on  the  side,  should  be  counted  for  the  Bepublican  can- 
didates, for,  having  been  counted  by  the  officers,  the  presumption  must  be 
Indulged  that  the  tearing  occurred  subsequent  to  its  consideration  by  them» 
npoD  the  theory  that  the  officers  did  their  duty,  even  if  we  were  of  opinion 
tbat  Boch  a  tear  as  the  one  in  question  vitiated  the  ballot. 

Making  these  changes,  we  have  the  following  result  for  the  engine  house 
preoloot : 


Bepublican  Ticket. 

....  186  Keller 126. 

....   183  Bristow 125 

....  181  Finnell 138 

....  200  Asburst 114 

....  161  Lemon 144 

Wolfe 178  Bradley 127 


Demooratic  Ticket. 

Pergason 

Rboton 

Kelley 

Ijiiflby 

AOaoEis 


Sootfe... 
Haggard 
Ktilley... 


O'Neil f 

Xbacker 

OcTiiDbaugb « 


Bamon 

Sarkley 

vol.  24  -77 


178  Glass 181 

191.  Johnson 116 

191  Bates , 129> 

177  Bradley 135 

173  Braden 12ft 

186  Clark Ill 

176  Caden 117 

171  Jenkins 18& 

168  Nunnelly 185 

174  Oflfutt 12ft 
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Id  the  oity  sohool  precinot  the  proceedings  Beem  to  have  been  conducted 
^ith  perfect  accord  between  the  officers,  and  with  exemplary  care  in  the  as- 
tsertainnient  of  the  result,  and  in  complying  with  all  the  requirements  of 
the  statute  except  in  the  one  matter  of  signing  the  returns,  which  were,  as 
stated,  signed  only  by  the  clerk  of  election.  It  is  unnecessary  to  consider 
whether  it  was  the  duty  of  the  county  court  clerk  to  permit  the  election 
officers,  who  had  forgotten  to  sign  the  returns  from  this  precinct,  to  sign 
them  after  they  had  been  placed  in  his  custody,  as  he  did  in  the  courthouse 
.precinct.  It  is  sufficient  to  say  that  there  seems  to  be  no  substantial  attack 
upon  the  accuracy  of  the  count  or  the  correctness  of  the  returns  which  were 
made  and  signed  by  the  Democratic  clerk,  and  which  are  further  verifled  by 
the  tally  sheets,  which  were  returned  with  the  ballots,  and  substantially 
agree  with  the  tally  made  by  the  circuit  judge.  A  third  of  the  city  of 
Georgetown  is  not  to  be  disfranchised  by  an  inadvertent  omission  on  the 
part  of  the  election  officers. 

There  is  some  conflict  of  opinion  upon  this  question.  In  some  oases  it 
bas  been  held  that  the  requirement  of  signatures  to  the  certiflcate  of  the 
count  is  mandatory,  and  that  a  return  not  thus  authenticated  can  not  be 
received  by  the  officers  or  in  a  contest.  In  Butler  v.  Lehman,  1  Bart.  £1. 
Cas. ,  853,  such  returns  were  not  rejected.  Tbe  New  York  assembly  held  the 
requirement  to  be  directory  merely  (N.  Y.  Cont.  El.  Gas.,  180).  And.  Id 
Nevada  (Stinson  v.  Sweeney,  17  Nov.,  S09)  it  was  held  that  where  there  was 
no  question  of  the  correctness  of  the  return,  or  the  qualifications  of  the 
officers  or  voters,  tbe  vote  would  not  be  rejected  for  the  lack  of  a  oertlflcate. 
In  People  V.  Nordheim,  99  111.,  658,  the  court  said  that  *'the  offer  by  the 
officers  to  sign  tbe  returns  after  it  was  discovered  that  they  had  omitted  to 
sign  them,  and  after  the  returns  htid  been  sent  in  to  the  proper  authorities, 
was  sufficient  to  treat  the  returns  as  if  they  were  in  fact  signed,  and  they 
flhould  have  been  so  treated."    (McGrary  on  Elections,  sections  190and  192.  ) 

In  Moyer  v.  Van  de  Vanter,  29  L.  R.  A.,  67?,  the  Supreme  Gourt  of  Wash- 
ington said:  "There  is  good  grounds  for  recognising  a  distinction  between 
the  obligations  placed  upon  the  individual  voter  and  those  matters  whicb 
relate  to  the  duties  of  election  officers.    Great  care  should  be  taken  to  dis- 
tinguish between  those  requirements  designed  to  prevent  fraud,  and  wbloh 
are  necessary  to  the  purity  of  elections,  and  those  which,  while  designed  for 
the  same  purpose,  are  not  essential  thereto,  or  we  may  overreach  the  salu- 
tary effect  sought  to  be  (ibtained  from  provisions  of  the  character  first  men- 
tioned, by  going  so  far,  in  construing  as  valid  and  .mandatory  provisions   of 
tbe  second  class,  as  to  open  the  very  door  to  fraud   that  was  sought  to    be 
closed  thereby.    Tbe  individual  voter  may  well  be  called  upon  to  see  ^hat 
the  requirements  of  the  law  applying  to  himself  are  complied  with   before 
casting  his  ballot;  and  if   he  should  willfully  or  carelessly  violate  the  same, 
there  would  be  no  hardship  or  injustice  in  depriving  him  of  his  vote;  but  if, 
on  the  other  hand,  he  should   in  good  faith  comply  with  tbe  law  upon    lils 
part,  it  would  be  a  great  hardship  were  he  deprived  of  his  ballot  tbron^lt 
some  fault  or  mistake  of  an  election  officer  in  failing  to  oomply  with  a  pro* 
Tision  of  the  law  over  which  the  voter  had  no  control.    It  is  also  a  question 
in  whicb  the  public  has  a  direct  and  important  Interest,  for  tbe  loss  of  axielx 
TOte  may  have  a  controlling  effect  upon  a  public  matter." 


KELLEE  V.  FEBGUSON.  1211 

This  priDciple  was  dlstiDOtly  recognized  in  Clark  v    MoEenssie,   7  Bush, 
626. 

We  ooDolbde,  therefore/  in  tbi^  case,  that  as  there  is  no  qnestion  of  the 
correctness  of  the  returns  which  were  signed  by  a  clerk  representing  that 
party  against  which  the  majority  appeared,  and  as  the  officers  representing 
the  other  party  demanded  the  right  to  sign  them,  the  other  representative  of 
the  minority  party  at  that  precinct  admitting  their  correctness  at  the  timet 
they  were  made,  and  as  the  ballots  themselves,  upon  examination,  confirm 
the  accuracy  of  the  count  by  the  officers,  and  there  is  no  suggestion  that  they 
have  been  tampered  with,  this  precinct  should  not  be  thrown  out. 

The   tally  made  by  the  circuit  judge  shows  the  vote  at  this  precinct  to 
have  been : 

Democratic  Ticket.  Republican  Ticket. 

Ferguson 105    Keller 190 

Bhoton 110    Brlstow 199 

Kelley 100    Finnell 808 

liHsby 104    Ashurst 802 

Adams 93    Lemon 800 

ITolfe. 99    Bradley 806 

^ott 98    Glass 806 

Haggard 108    Johnson 199 

Kelley 109    Bates <.  C06 

Lair 101    Bradley 808 

O'Neil 101    Braden 198 

Thacker 107    Clark 198 

Crumbaugh 104    Caden 197 

Brooks 99    Jenkins idO 

Hamon 96    Nunnelly 208 

Barkley... 104    Oflfutt 804 

At  the  courthouse  precinct  there  was  some  trouble  in  the  count  of  the 

ballots.    The  returns  showed  forty-nine  ballots  questioned  or  rejected.    The 

evidence  shows  quite  conclusively  that  seventeen  of  these  were  rejected  by 

the   officers  as  mutilated  ballots  the  contention  of  contestants  being  that 

ibis  was  fraudulently  done  by  the  clerk  of  election  during  the  count.     The 

«Tldenoe  shows  that  twenty  three  of  the  ballots  were  not  signed  on  the  back 

by  the  clerk  of  election,  and  that  eight  of  the  rejected  ballots  were  signed  by 

bim,  not  with  his  own  name,  Geo.  D.  Lancaster,  but  by  the  words  "Hotel  Lan< 

master."    Contestants  claim  that  forty -eight  of  the  forty-nine  ballots  queii- 

tloned  or  rejected  should  be  counted  for  them.    There  is  little  doubt  of  the 

Aoonraoy  of  the  count  of  the  ballots  at  this  precinct,  so  far  as  they  were 

^oanted.    There  seems  to  be  no  question  on  either  side  as  to  the  proper 

preeeryation  of  the  ballots  which  were  counted.    They  were  found  intact 

when  the  ballot  box  was  produced  on  the  hearing  of  the  contest.    The  tally 

made  by  the  circuit  judge  acoords  with  that  of  the  officers,  except  that  he 

xejeoted  one  ballot  apparently  because  of  two  ink  blots  on  the  back.    Thia 

tMkllot,  we  think,   shoiild  have  been  counted  for  the  straight  Republioan 

tidkett  as  there  is  nothing  to  show  that  these  marks  were  put  there  by  the 

TOter  for  the  purpose  of  distinguishing    his  ballot.    Taking  the  circuit 

jQdge'i  tally,  we  have  the  vote  at  this  precinct  as  follows : 
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Demooratio  Ticket.  Repnbllean  Tleket. 

FerKUflon 147    Keller !«► 

Rhoton 146    Brletow lia. 

Kelley 146    FiDnell 114^ 

Lusby 163    Ashnrat  lU 

Adams 131    Lemon US- 
Wolfe 146    Bradley 117 

Scott 14«    Glass Ill 

Haggard 149    JohDSOD 107 

Kelley 165    Bates 108 

Lair 145    Bradley 11;J 

-O'Neil  146    Braden 110 

Thaoker 149    Clark P9^ 

Grumbaogh 162    Caden 10:J 

Brooks 145    Jenkins Ill 

Hamon 144    Nunnolly Ill 

Barkley 161    Oflfutt 106. 

Adding  these  returns,  together  with  the  one  ballot  improperly  rejected  by 
the  court,  to  the  votes  ascertained  in  the  other  two  precincts,  we  hare  the- 
following  result,  without  in  any  way  considering  the  forty  eight  rejected 
ballots  which  contestants  claim  should  have  been  counted  for  them. 

Democratic  Ticket.  Republican  Ticket. 

Ferguson 488  Keller 484^ 

Rhoton 439  Brlstow 430 

Kelley  427  Finnell 445- 

Lusby 467  Ashurst 428- 

Adams 886  Lemon 48il 

Wolfe 423  Bradley 461 

Suott 414  Glass 41& 

Haggard 442  Johnson 428 

Kelly 465  Bates 448- 

Lair 424  Bradley 466 

O'Neil  420  Braden 4S0 

Thacker 441  Clark 404 

Orumbaugh 433  Caden 417 

Brooks 416  Jenkins 444 

Hamon 408  Nunnelly 460' 

Barkley 429  Oflutt 489- 

This  would  give  the  election  to  the  contestants,  Finnell,  Lemon,  Bradley 
Glass,  and  to  five  of  the  Republican  candidates  for  the  council. 

The  difficulty  arises  when  we  come  to  consider  the  votes  which  were  not 
counted  by  the  officers.  Upon  the  hearing  there  were  found  in  the  box  only 
nineteen  of  the  twenty-three  unsigned  ballots,  sixteen  of  the  so  called  muti- 
lated ballots,  and  six  of  the  "Hotel  Lancaster**  ballots.  The  evidence  goes 
strongly  to  show  that  the  unsigned  ballots  and  the  "Hotel  Lancaster**  bal- 
lots are  not  in  the  same  condition  that  they  were  when  returned  by  the- 
offloers.  Although  at  the  count  by  the  officers  at  the  voting  place  the  eight 
"Hotel  Lancaster"  ballots  were  counted  and  tallied  as  straight  Itepublloani 
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^allotfl,  four  of  the  six  ballots  whlob  were  produced  oo  the  hearing  are 
•marked  in  the  squares  to  the  right  of  the  naiDes  of  all  of  the  ooDtestees  aod 
in  the  circle  under  the  Republioao  device,  the  other  two  of  the  six,  which 
we  have  before  us,  being  marked  only  in  the  circle  under  the  Republican 
device.  As  to  the  twenty-three  unsigned  ballots,  which  were  not  counted 
"by  the  officers,  there  Is  some  conflict  of  testimony.  Some  of  the  persons  who 
"were  oilSoers  and  inspectors  insist  that  they  were  not  examined.  The  others 
Insist  that  they  were  examined  by  all  of  those  present  at  the  count,  or  at 
least  that  they  examined  them,  and  they  were  all  practically  straight  Re- 
tiablloan  ballots;  that  there  were  no  straight  Democratic  ballots,  and  that 
upon  only  a  few  of  them  was  any  scratching  done  in  favor  of  any  Demo- 
cratic candidate.  An  examination  shows  that  the  unsigned  ballots,  num- 
bered 1.  2,  S,  7,  11,  12,  14,  16  and  19,  nine  ballots,  are  marked  in  the  circle 
ander  the  Republican  device  and  in  the  square  at  the  right  of  the  names  of 
>b11  the  contestees.  and  in  no  other  place.  Ballot  No.  6  is  marked  in  the  same 
'way,  except  that  ic  has  in  addition  a  slight  blur,  apparently  made  with  an 
inky  flnger,  in  the  circle  under  the  Democratic  device.  Ballot  No.  4,  while 
It  bears  no  signature  of  the  election  clerk,  should  be  properly  classed  and 
^considered  with  the  so-called  mutilated  ballots.  Seven  of  these  unsigned 
tMllots,  Nos.  5,  9,  10,  13.  16,  17  and  18,  show  that  some  mark  has  been  erased 
from  the  circle  under  the  Republican  device,  and  have  a  cross  mark  in  the 
circle  under  the  Democratic  device.  In  four  of  them,  notwithstanding  the 
^erasure,  the  outline  of  the  cross  mark  in  the  erasure  in  the  circle  under  the 
Republican  device  can  still  be  seen  in  a  strong  light.  The  remaining  ballot 
Is  marked  in  the  circle  under  the  chicken  cock,  and  besides  some  marks  in 
the  squares  to  the  right  of  the  two  Democratic  candidates  for  county  offices, 
Is  marked  for  both  Ferguson  and  Keller,  for  both  Kelly  and  Bates,  for  both 
Thaoker  and  Clark,  for  both  Crumbaugh  and  Gaden,  and  also  for  Ashurst 
«nd  Lemon  on  the  Republican  side,  and  Barkley  on  the  Democratic  side. 

One  of  the  so  call(>d  mutilated  ballots,  including  the  one  unsigned  by  the 
^lerk,  one  (being  No.  6)  is  imperfectly  marked  with  the  stencil  in  the  circle 
under  the  Rf^publ lean  device,  and  is  marked  with  a  pen,  with  a  cross  (X),  in 
-the  circle  under   the  Democratic  device.     The  remaining  sixteen  are  all 
marked  unmistakably  in  the  circle  under  the  Republican  device,  with  asten- 
>ciled  cross  (X)  having  all  the  appearance  of  being  made  by  the  same  stencil, 
■or  the  same  kind  of  stencil  used  in  marking  all  the  counted  ballots  in  this 
and  both  the  other  precincts.    Nine  of  them  also  have  a  mark  in  the  circle 
under  the  Demooratici  device,  just  as  unmistakably  not  made  by  that  stencil 
cr  by  that  kind  of  a  stencil.     This  mark  is  of  a  different  size  and  shape, 
the  anus  of  the  cross  are  of  a  different  thickness,  the  ink  seems  to  be  of  a 
slightly  different  color,  and  about  each  of  these  marks  under  vhe  Democratic 
-device  is  a  small  white  space,  and  around  that  a  shadowy  blur,  evidently 
made  by  an  inky  thumb  or  flnger,  and  plainly  showing  the  lines  of  the  skin. 
The  other  seven  of  these  ballots  have,  in  addition  to  the  cross  (X)  under  the 
Bepublioan  device,  a  blurred  mark  in  the  circle  under  the  Democratic  de- 
vice, not  made  by  a  stencil,  but  apparently  made  by  an   inky  thumb  or 
finger.    Nothing  seems  to  have  been  done  to  these  so-called  mutilated  bal- 
4otB  slnon  the  count.    They  are  in  substantially  the  same  condition  that  the 
evidence  Indicates  they  were  in  at  the  time  the  count  was  made.    The  whole 
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appearanoeof  the  ballots  themselves,  and  the  great  weif^ht  of  the  testiiDony^ 
tend  to  show  that  they  were  voted  for  the  straight  Republican  ticket  by  the 
voters  who  cast  them,  and  that  they  were  fraudulently  marked  by  a  rubber 
oross  (X)  attached  to  a  flngei  or  thumb. 

We  do  not  decide  that  the  clerk  of  election  did  this.  We  know  that  some 
one  did  it.  We  can  not  think  it  was  done  by  the  voters.  Whoevei  did  it,  it 
must  have  been  done  for  the  purpose  of  defrauding  the  Republican  candi- 
dates of  voteq  which  has  been  rightfully  oast  for  them,  and  we  think  the  at- 
tempted fraud  should  not  be  permitted  to  have  effect.  Therefore,  these  votea 
should  be  counted  for  the  contestants. 

The  evidence  is  almost  equally  conclusive  that  the  contestants  were  im- 
properly deprived  of  eight  votes  signed  by  the  clerk  "Hotel  Lancaster,"  and 
that  fraud  was  perpetrated  subsequent  to  the  count  by  the  abstraction  of 
two  of  those  ballots  from  the  box,  and  by  the  marking  of  four  of  them  in 
the  squares  to  the  right  of  contestees'  names.  This  conclusion  is  strongly 
iupported  by  the  condition  of  the  other  ballots  which  were  returned  as  not 
counted  because  not  signed  by  the  clerk,  and  which,  despite  the  evidence  of 
all  the  officers  who  claim  to  have  examined  them  at  the  count  that  they 
were  straight,  or  practically  straight,  Republican  ballots,  appear  as  scratched 
in  favor  of  contestees,  and  of  no  one  else.  The  condition  of  the  ballot  box, 
either  key  of  which  will  open  both  looks,  and  the  condition  of  the  linen  en- 
velope in  which  the  uncounted  ballots  were  returned,  and  which,  while  at 
one  end  it  was  sealed  with  hot  wax  and  an  impression  of  the  county  feal,  is 
palpably  easy  of  entrance  at  the  other  end,  show  that  access  could  have  been 
obtained  to  these  ballots;  and  the  condition  of  the  ballots  themselves  points 
strongly  to  the  conclusion  that  access  was  actually  had.  The  change  is  man- 
ifest of  seven  of  these  ballots  from  Republican  ballots  to  Democratic  ballots. 
The  remaining  ballots,  which  now  appear  stamped  not  only  in  the  ciicle 
under  the  Republican  device,  but  in  the  square  to  the  right  of  each  contes- 
tee's  name,  and  nowhere  else,  are  exceed iogly  suspicious,  and  are  not  passed 
upon,  and  are  not  counted  for  any  one. 

An  examination  of  the  ballots  theuiEelves  shows  a  very  suspicious  f^tate  of 
fact,  even  if  there  were  no  other  evidence  of  tampering  with  theTmUots^hlch 
Were  returned  In  the  accessible  envolope,  and  if  there  were  no  evidence  as  to 
how  the  ballots  appeared  at  the  time  of  the  count. 

The  eight  "Hotel  Lancaster"  ballots  were  undoubtedly  all  straight  Re- 
publican ballots;  but  as  four  of  them  now  appear,  and  us  ten  of  the  nn»>igned 
ballots  now  appear,  they  present  a  most  remarkable  variety  of  scratching. 
Why  a  voter  should  desire  to  vote  the  straight  Republinm  tlcktt  in  the 
county,  where  the  Republican  ticlvet  had  no  chance,  and  should  also  desire 
to  defeat  the  candidates  of  what  appears  to  have  been  hia  party  in  the  clty» 
Where  they  had  a  chance  to  win,  Is,  to  bei^n  with,  exceedingly  peculiar. 
And  it  further  appears  that  the  voters  who  had  this  peculiar  desire  stamped 
in  the  circle  of  the  device  with  very  varying  degrees  of  pressure  and  of 
steadiness  of  hand,  and  varied  also  in  the  amount  of  ink  taken  up  on  the 
stencil,  but  when  they  came  to  scratch  in  favor  of  the  Democratic  city  can* 
didates  every  one  of  them  showed  a  singularly  uniform  pressure,  preoisloD 
and  care  In  the  amount  of  ink  taken  up  upon  the  stencil. 

Inasmuch  as  it  would  not  change  the  result  to  count  for  contestants  the 
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UDsigned  ballots  which  we  find  marked  Id  the  circle  under  the  BepublloaD 
device  and  also  in  the  squares  to  the  right  of  contestees*  names,  and  as  we 
oan  not,  under  the  circumstances  shown  in  this  oase,  count  them  for  con- 
testees,  they  are  not  counted  at  all.  Counting  for  contestants  the  sixteen 
so-called  mutilated  ballots,  the  eight  "Hotel  Lancaster"  ballots,  and  the 
seven  ballots  showing  an  erasure  in  the  circle  under  th&  Republican  device 
and  the  stencil  in  the  circle  under  the  Democratic  device,  the  contestants 
appear  to  have  been  elected,  with  the  exception  of  contestant  Clark,  and 
Gontestee  Kellej  appears  to  have  been  ^elected  to  the  council.  The  vote  for 
the  entire  city  will  then  stand  as  follows  : 

Democratic  Ticket.  Republican  Ticket. 

Ferguson 438    Keller 465 

Rboton 439    Bristow 461 

Kelley 427    Finnell 476 

Liusby .   457    Ashurst 469 

Adams 385    Lemon 513 

Wolfe 433    Bradley 483 

Scott 414    Glass 479 

Haggard 442    Johnson 454 

Kelley 455    Bates 474 

Lair 424    Bradley 487 

O'Neil  420    Braden 461 

Thacker 441    Clark 435 

Crumbaugh 433    Caden 448 

Brooks 415    Jenkins 475 

Hamon 408    Nunnclly 481 

Barkley 429    Oflutt 470 

Applying  the  same  rules  of  evidence,  drawing  the  same  deductions  from 
the  facts  before  us.  which  we  would  apply  and  draw  in  an  ordinary  case  of 
contest  over  property  rights,  as  was  done  in  Tunks  v.  Vincent,  21  Ky.  Law 
Hep.,  478.  we  are  satisfied  that  we  can  asceitaiu  the  result  of  these  elections 
as  held,  and  counting  these  contested  ballots  in  the  manner  indicated,  we 
have  no  doubt  that  we  thereby  establish  the  will  of  the  voters  of  George- 
town. 

At  the  hearing  a  motion  was  made  to  dismiss  some  of  the  appeals  for  want 
of  bond.  A  bond  seems  to  have  been  given  In  each  case,  and  no  ground  for 
the  motion  is  pointed  out  by  brief  or  otherwise.  The  motion  is,  therefore, 
overruled. 

For  the  reasons  given  the  judgments  in  each  of  the  cases  are  reversed  and 
causes  remanded,  with  directions  to  enter  judgments  for  the  appellants,  ex- 
cept as  to  contestant  Clark  and  contestee  Kelley,  as  to  whom  the  judgment  la 
affirmed. 

Whole  court  sitting. 

Jadge  Hobson  did  not  sit  in  the  cases  of  Finnell  v.  Kelley  and  Bates,  &c. 
V.  Kelley,  &c. 


J 
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STEWART  V.  GABDNBR-WARREN  IMPLEMENT  CO. 

(Filed  December  17.  1902— Not  to  be  reported.) 

GoDstltutiooal  law— LieD8>-SectloD  2468,  Kentucky  Statutes,  presoriblDg 
Hen  on  real  estat'O  in  favor  of  mechanics  and  material  men,  is  constitutional. 

J.  P.  0*Meara  and  James  C.  Poston  for  appellant. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  cause  involves  alone  the  constitutionality  of  section  2463,  Kentucky 
Statutes,  as  follows:  '*A  person  who  performs  labor  or  furnishes  materials 
In  the  erection,  altering  or  repairing  a  house,  building  or  other  structure, 
or  for  any  fixture  or  machinery  therein,  or  for  the  excavation  of  cellars,  cis- 
terns, vaults,  wells,  or  for  the  improvement,  in  any  manner,  of  real  estate 
by  contract  with,  or  by  the  written  consent  of,  the  owner,  contractor,  sub- 
contractor, architect  or  authorized  agent,  shall  have  a  lien  thereon,  and 
upon  the  lands  upon  which  said  improvements  shall  have  been  made,  or  any 
interest  sooh  owner  has  in  the  same,  to  secure  the  amount  thereof,  with 
costs,*'  etc. 

This  section  was  held  to  be  consticutlonal  in  Hightower  v.  Bailey,  &c.,  99 
Ky.  Law  Rep.,  88.  This  was  followed  in  Hodges,  &o.  v.  Arvidson,  23  Ky. 
Law  Rep..  2078,  and  later  in  Browlnski  v.  Pickett,  24  Ky.  Law  Rep.,  906. 
The  circuit  court  having  adjudged  this  case  in  accordance  with  the  views 
announced  in  those  opinions,  and  no  other  question  being  raised  or  dis- 
cussed, the  judgment  must  be  affirmed. 


BROWN  V.  SAMUELS.  &o. 

(Filed  December  17,  1902— Not  to  be  reported.) 

Landlord  and  tenant— Forcible  detainer— S.  rented  to  B.  a  lot  of  ground 
for  five  years,  with  the  privilege  of  five  years  more,  B.  agreeing  to  erect 
improvements  thereon,  which  S.  was  to  have  at  the  end  of  the  term  as  rent. 
At  the  end  of  the  five  years  S.  saw  B.,  and  wanted  him  to  pay  rent  for  the 
next  five  years,  which  he  declined  to  do.  S.  then  sued  out  a  writ  of  forci- 
ble detainer  to  recover  the  possession,  claiming  that  B.  having  failed  to  give 
any  notice  of  his  intention  to  remain  five  years  longer,  had  terminated  his 
lease.  Held— That  no  notice  was  necessary  to  continue  the  lease,  as  under 
Its  terms  it  was  a  continuation  of  the  old  term,  and  simply  holding  posses- 
sion was  sufficient  notice  of  his  intention  to  continue  his  term. 

J.  F.  Combs  for  appellant. 

Chas.  Carroll  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  October.  1895,  appellee  Samuels  leased  to  appellant  Brown,  by  a  written 
contract,  for  five  years,  with  the  privilege  of  five  years  more,  three-fourths 
of  an  acre  of  ground  on  which  stood  a  box  house  about  twelve  feet  wide  and 
twenty-four  feet  long,  made  of  rough  lumber.    The  house  had  been  used  for 
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«  storeroom,  but  had  been  vaoant  for  two  years.  Appellant  ballt  on  the 
premises  a  honse  of  two  rooms,  a  porch  and  hall,  a  warehouse,  a  cellar 
house,  a  porch  or  platform  in  front  of  the  store,  a  chicken  house,  a  stable 
and  some  other  outbuildings,  dug  a  well  and  built  a  fenoe  around  the  prem- 
ises The  original  house  was  covered  with  clapboards  and  so  were  the  houses 
that  appellant  buiU.  He  puts  his  improvements  at  1600,  while  appellee  puts 
their  value  at  less  than  half  that.  S^OO  or  $326.  At  the  end  of  the  live  years 
Samuels  saw  Brown  and  wanted  him  to  pay  rent  for  the  property  for  the 
next  five  years.  Brown  said  he  was  not  to  pay  any  rent,  and  that  by  the 
ttontract  he  was  to  hold  for  five  years  more.  Samuels  said  that  he  would 
vue  him  if  he  did  not  pay,  and  Brown  answered  that  he  did  not  think  he  owed 
falm  anything,  and  added:  "If  I  do,  you  are  sure  to  get  it;  and  if  I  don't, 
70U  are  sure  not  to  get  it.  Look  at  your  lease."  Samuels  then  instituted 
this  proceeding  of  forcible  detainer  against  Brown,  and  obtained  a  judgment 
In  his  favor  both  before  the  county  Judge  and  in  the  circuit  court.  The 
ground  of  the  proceeding  is  that  Brown,  by  refusing  to  pay  rent,  failed  to 
exercise  his  option  to  hold  the  property  for  the  second  five  years  on  the  idea 
that  be  thereby  repudiated  the  contract  or  abandoned  his  right  to  hold  under 
It.    The  case  turns  largely  upon  the  writing  itself,  which  la  in  these  words: 

"This  lease  made  and  entered  Into  by  and  between  John  Samuels  and  wife, 
parties  of  the  first  part,  and  Charles  Browo,  party  of  the  second  part,  both 
of  Bullitt  county,  Kentucky,  witnesseth  :  The  parties  of  the  first  part  have 
this  day  leased  unto  the  party  of  the  second  part  the  following  described 
piece  of  real  estate,  lying  and  being  in  Bullitc  county,  Kentucky,  and  de< 
floribed  as  follows :  One  storehouse  and  three-quarters  of  an  acre  of  ground 
surrounding  said  storehouse.  The  said  first  parties  do  hereby  lease  unto  the 
Xmrty  of  the  second  part,  his  heirs  and  assigns,  for  the  period  of  five  years, 
with  the  privilege  of  five  years  more.  The  premises  is  hereby  leased  to  the 
-said  second  paity  for  the  consideration  of  one  dollar  cash  in  hand  paid  by 
«ald  second  party.  The  receipt  of  the  same  is  hereby  acknowledged.  For  the 
further  consideration,  the  said  second  party  agrees  and  binds  himself  to 
leave  said  improvements  on  said  premises  made  by  said  second  party  upon 
the  acceptance  and  occupancy  of  said  premises  heretofore  described.  Said 
•above  mentioned  consideration  is  for  the  occupancy  and  control  of  said 
premises  at  the  expiration  of  said  term  heretofore  mentioned. 

*'And  it  is  hereby  agreed  by  and  between  said  first  and  second  parties  that 
the  party  of  the  second  part  shall  not  sell  or  rent  the  above  mentioned  prem- 
ises to  any  one  without  the  consent  of  the  said  parties  of  the  first  part. 

'*In  witness  whereof  the  parties  of  the  first  part  and  second  part  have 
liereunto  signed  their  names,  this  the  4th  day  of  November.  1896. 

"JOHN  SAMUELS, 
"SALLIE  SAMUELS, 
"CHARLES  BROWN." 

It  will  be  observed  that  by  this  instrument  the  premises  were  leased  to 
Brown  for  "the  period  of  five  yeais,  with  the  privilege  of  five  years  more." 
In  the  Amer.  &  Eng.  Ency.  of  Law,  volume  18,  page  698,  2d  edition,  it  is  said  : 
"A  provision  tar»  lease  giving  to  the  lessee  the  privilege  of  extending  the 
term  is  to  be  distinguished  from  a  provision  giving  to  the  lessee  the  option  to 
renew.    In  the  former  cade  no  notice  of  the  lessee's  election  to  extend  the 
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term  Is  required,  io  the  abseuoe  of  a  stipulation  therefor  in  bis  lease,  bis 
mere  reraaining  in  possession  being  sufficient  notice."  (Wood  on  Land- 
lord and  Tenant,  678;  Taylor  on  Landlord  and  Tenant,  278;  Terstege  v. 
First  German  Benevolent  Society,  47  Am.  Rep.,  186,   and  oases  cited.) 

The  reason  for  this  rule  is  that  the  additional  time  is  not  a  new  demise, 
but  a  continuation  of  the  old  one.  Brown,  therefore,  by  remaining  in  pos- 
session exercised  his  privilege  of  five  years  more,  and  if  he  failed  to  pay  rent 
that  he  owed  Samuels'  remedy  was  an  action  to  recover  the  rent.  He 
could  not  dispossess  Brown  because  he  and  Brown  differed  as  to  the  proper 
construction  of  the  contract,  and  Brown  claimed  that  be  did  not  owe  any 
rent.    The  writ  for  forcible  detainer  should,  therefore,  have  been  dismissed. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
proceeding. 


COMMONWEALTH  v.  RICHIE. 

(Filed  December  17,  1902.) 

Disbarring  attorneys— Jurisdlution*-' An  information  based  on  an  affidavit 
charging,  under  the  common  law,  that  Appclleo  hy  reason  of  acts  therein 
charged  to  have  be«n  conwnlttt  d,  was  no  lorger  Purli  character  of  person  a» 
was  entitled  to  hold  the  office  of  attcirnf-y,  was  filed  by  the  Commonwealth** 
attorney  in  the  chancery  division  of  the  Jefferson  Circuit  Court.  Tbatconrt 
dismissed  the  proceeding  for  the  want  of  .imisdlction.  Objection  to  the  juris- 
diction  wns  based  on  section  137  of  tie  Constitution  on  the  idea  that  the  pro- 
ceeding was  of  a  criminal  nature,  of  which  thn  criminal  division  of  that 
court  had  exclusive  jurisdiction.  On  appeal,  HcUi— That  the  power  given 
to  the  circuit  courts,  regardless  of  the  different  branches  or  divisions  to 
license  persons  to  practice  ns  attorneys,  and  thereby  to  become  ofGcers  of 
the  court,  must  alno  include  the  power  nnd  authority  to  revoke  the  license 
granted  upon  proper  cause  boiiig  fihowu.  It  would  necesparily  follow  that 
one  division  of  the  court,  like  tlie  circuit  court  of  any  county,  would  have 
jurisdiction  to  hear  and  dettrniine  charpps  against;  an  attorney  practicing 
before  it  n-pfardless  of  the  omrt  granting  him  license.  Any  branch  of  that 
court  has  jurisdiction  to  try  and  detern.lne  proceedings  torevolse  the  license 
of  an  attorney  just  as  it  has  to  punit-h  ccntempt.  The  chancery  divisioD 
had  jurisdiction  of  this  proceeding,  and  should  have  awaidcd  the  rule  ta 
show  cause. 

C.  J.  Pratt,  J.  M.  Huffaker  and  Plrtlo  &  Trabue  for  appellant. 

Kohn,  Baird  &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  l)y  Judp;e  White. 

This  proceeding  is  to  revoke  the  license  of  appelhe,  Charles  G.  Richie,  as 
an  attorney,  and  to  disbar  him  from  further  practicing^such  profession. 

The  attorney  for  the  Commonwealth  in  the  Thirtieth  Judicial  District^ 
comprising  Jefferson  county;  filed  an  information  based  upon  an  affidavit, 
and  also  the  affidavit,  in  the  chancery  branch,  first  division,  of  the  Jefferson 
Circuit  Court,  an^l  a^kod  that  a  rule  i^Rue  against  appellee  to  show  oauae 
why  hi-?  license  should  not  be  revoked.  Objection  \vas  made  to  the  order  fcMp 
rule  on  the  ground  th.it  tiiut  hrauch  of  the  court  was  without  jurisdiction  ilk 
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the  matter,  and  oould  loake  do  order  therein.  Upon  this  objection  beinK' 
beard  the  court  refnsed  to  award  the  rule  or  to  take  jurisdiction  in  the  mat- 
ter at  all,  and  dismissed  same  for  want  ol  jurisdiction.  The  Commonwealth 
appeals. 

Section  137  of  the  present  Constitution,  so  far  as  applicable  herein,  pro- 
vides: "Each  of  the  judges  in  such  distiict  shall  hold  a  separate  court, 
except  when  a  general  term  may  be  held  for  the  purpose  of  making  rules,  or 
as  may  be  required  by  law.  *  *  *  Criminal  causes  shall  be  under  the  ez- 
olusive  jurisdiction  of  some  one  branch  of  said  court,  and  all  other  litiga- 
tion in  said  district,  of  which  the  circuit  court  may  have  jurisdiction,  shall 
be  distributed  as  equally  as  may  be  between  the  other  branches  thereof,  in 
accordance  with  the  rules  .of  the  court  made  in  general  term,  or  as  may  be 
prescribed  by  law." 

It  is  contended  by  counsel  for  appellee  that  this  proceeding  is  a  criminal 
cause,  and  that  it  is  within  the  ezolusive  jurisdiction  of  the  criminal  branch 
of  the  JefTerson  Circuit  Court. 

The  charge  in  the  affidavit  and  information  is  not  under  the  statute  for 
failing  to  pay  over  money  collected,  while  that  is  a  part  of  the  alleged  mis- 
conduct of  appellee,  but  the  charge  is  under  the  common  Jaw,  that  appellee, 
by  reason  of  acts  therein  charged  to  have  been  committed,  was  no  longer 
Bucb  character  of  person  as  was  entitled  to  hold  the  office  of  attorney  at  law. 
If  guilty  of  the  charge  as  stated  in  the  affidavit  and  information  the  punish- 
ment prescribed  by  statute,  of  suspension  for  one  year  and  until  the  money 
was  paid,  would  nol  apply,  but  the  co*jrt  would  be  authorized  to  revoke  the 
license  entirely,  and  to  disbar  the  attorney  from  practice  entirely.  The  ques- 
tion is  then  presented  as  to  whether  the  criminal  division  of  the  Jefferson 
Clrouit  Court  alone  has  jurisdiction  to  try  a  person  on  proceeding  to  disbar 
liim  from  practice.  The  question  as  to  whether  a  proceeding  of  this  charac- 
ter is  civil  or  criminal  is  not  one  about  which  the  courts  have  agreed.  There 
Is  eminent  authority  to  sustain  both  sides  of  the  question. 

The  direct  question  has  not  been  decided  by  this  court.  In  Baker  v.  Com- 
monwealth, 10  Bush,  692,  the  court  said  the  proceeding  is  more  In  the  na- 
ture of  a  criminal  than  civil  proceeding.  That  is  as  far  as  we  have  gone. 
This  is  true  of  contegipt  proceedings,  yet  it  must  be  conceded  by  all  that 
every  court  has  inherent  power  and  jurisdiction  to  protect  itself  by  punish- 
ing contempt  shown  it.  We  are  of  opinion  that  any  branch  of  the  Jefferson 
Clrouit  Court  has  jurisdiction  to  try  and  determine  proceeding  to  revoke  the 
license  of  an  attorney,  just  as  it  has  to  punish  contempt.  If  the  proceeding 
was  a  criminal  cause,  as  meant  by  the  constitutional  provision  supra,  the 
accused  oould  claim  a  trial  by  jury,  which  has  never  been  the  rule  in  thia 
character  of  case.  It  seems  to  be  conceded  that  If  an  attorney  was  to  com- 
mit some  crime,  as  to  destroy  or  mutilate  a  writing  used  as  evidence,  in  the 
presence  of  the  court,  and  in  the  progress  of  the  trial,  the  court  would  have 
the  right  and  power  to  make  an  order  revoking  his  license  and  disbarring 
him  from  practicing  further  in  that  court  as  well  as  all  others. 

If  the  court  other  than  criminal  division  has  power  and  jurisdiction  to 
disbar  at  all  for  any  cause,  the  exclusive  jurisdiction  would  not  be  in  the 
oriminal  division.  Every  court  must  of  necessity  have  the  power  to  protect 
Itself  in  the  administration  of  justice,  by  preventing  dishonest  and  corrupt 
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persons  from  appearing  as  connsel  in  the  trial  of  cases  before  it.  It  woDld 
'Dot  oomport  ^itb  reason  to  say  that  it  was  ever  intended  that  either  branch 
x)f  theoirouit  court  could  grant  license,  and  that  then  the  whole  question  was 
turned  over  to  the  criminal  division  as  to  how  long  a  person  could  enjoy 
the  benefits  and  privileges  thereby  given,  and  when  any  division  might  be 
outraged  by  the  misconduct  of  an  attorney,  such  division  or  court  would  be 
tequired  to  go  before  the  criminal  division  for  redress.  This  court  has  juris- 
tlictiou  by  statute  and  the  Constitution,  appellate  in  its  nature  only,  super- 
visory over  the  subordinate  courts,  yot  we  think  it  would  not  be  questioned 
that  for  misconduct  in  this  court,  and  in  oui  presence  at  least,  we  would  be 
without  jurisdiction  to  disbar  the  offending  attorney. 

An  attorney  is  an  officer  of  the  court,  created  by  the  court  and  is  always 
Eubjpct;  to  the  rule  requiring  honesty  and  good  demeanor  toward  the  court 
in  which  he  practices  his  profession,  ^hen  it  appears  by  due  process  of  law 
in  such  cases  provided  that  an  attorney  has  forfeited  bis  right  to  longer  be 
an  attorney  or  officer  of  the  court  in  the  administration  of  justice,  by  reason 
of  dishonest  practices,  it  is  the  duty  of  the  court  to  take  from  such  offender 
the  right  to  appear  as  an  attorney.  Without  referring  and  quoting  from  the 
many  conflicting  authorities,  we  have  reached  the  conclusion  that  the  power 
given  to  the  circuit  courts,  regardless  of  the  different  branches  or  divisions, 
to  license  persons  to  practice  as  attorneys,  and  thereby  to  become  officers  of 
the  court,  must  also  include  the  power  and  authority  to  revoke  the  license 
fi;ranted  upon  proper  cause  being  shown.  It  would  necessarily  follow  that 
x)ne  division  of  the  court,  like  the  circuit  court  of  any^ county,  would  have 
jurisdiction  to  hear  and  determine  the  charges  against  an  attorney  practic- 
ing before  him,  regardless  of  what  court  in  the  State  granted  the  license. 

For  these  reasons  we  conclude  the  chancery  division  of  the  Jefferson  Circuit 
'C/Ourt  had  jurisdiction  of  this  proceeding,  and  should  have  awarded  the  rule 
'to  show  cause.  The  judgment  dismissing  the  proceeding  for  want  of  juris- 
diction is,  therefore,  reversed  and  cause  remanded  for  further  proceedings 
"consistent  herewith. 


DILLEHAY  v.  HICKEY,  BY,  &c. 

(Filed  December  17,  1902— Not  to  be  reported.) 

Construction  of  statutes— Section  68,  Kentucky  Statutes,  changes  the  com- 
mon law  riile  as  to  the  liability  of  the  owner  of  a  dog  tu  a  person  bitten  by 
faim.  Unless  a  person  is  on  the  premises  of  another  after  dark  or  engaged  in 
6ome  unlawful  act  thereoi^  he  Is  not  deprived  of  the  right  to  recover 
^damages. 

C.  R.  McDowell  and  B.  P.  Jacobs  for  appellant. 

Robt.  Harding,  John  W.  Rawlings  and  W.  J.  Price  for  appellees. 

-Appeal  from  Boyle  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petyy^  for  rehearing : 

It  is  earnestly  insisted  in  the  petition  for  rehearing  that  the  plaintiff,  for 
'%er  own  convenience  and  not  in  the  discharge  of  any  duty  to  the  defendant, 
^r  on  any  business,  went  on  the  defendant's  premises,  knowing  that  the  dos 
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was  dangerous,  and  that  she  thus  by  her  own  act  plaoed  herself  outside  of 
the  lef<al  pale  of  remedy.  In  support  of  this  contention  we  are  referred  to^ 
section  5i  of  Meaoh.  on  Contributory  Negligence,  and  to  the  case  of  Marble, 
y.  Ross,  134  Mass.,  44.  These  authorities  rest  on  common  law  principles. 
But  our  statute  has  changed  the  rule  of  the  common  law  as  to  the  liability 
of  the  owner  of  a  dog  to  a  person  bitten  by  him.  It  provides:  "Every  per- 
son owning,  having  or  keeping  any  dog  shall  be  liable  to  the  party  injured 
for  all  damages  done  by  such  dog.  Bat  no  recovery  shall  be  had  in  case  the 
person  injured  is  at  the  time  upon  the  premises  of  the  owner  of  the  dog  after- 
night,  or  engaged  in  some  unlawful  act  in  the  day  time."  (Kentucky  Stat- 
utes, section  68.) 

The  rule  of  the  common  law.  that  statutes  in  derogation  thereof  are  to  be.. 
strictly  construed,  does  not  apply  to  this  revision;  on  the  contrary  \ta  pro- 
visions are  to   be   liberally  construed  with  a  view  to  promote  its  object. 
Common  words  and  phrases  are  to  be  understood  aocording  to  their  ordinary, 
sense.     (Kentucky  Statutes,  section  460. )    The  injury  in  this  case  did  not. 
occur  after  night,  and  in  determining  the  meaning  of  the  words  "engaged' 
in  some  unlawful  act  in  the  day  time,"  we  must  give  the  words  their  proper-, 
force,  according  to  the  common  and  approved  usage  of  language.    There  is^ 
a  material  difference  in  these  words  and  the  words  "shall  be  on  the  premises, 
unlawfully  in    the  daytime."    The  contention   of  appellant,    if  adopted, 
would  amount  in  substance  to  making  the  statute  so  read.    This  was  not 
the  purpose  of  the  legislature.    It  exempted  the  owner  from  liability  where^ 
the  person  injured  was  upon  the  premises  after  night,  or  where  he  was  en^. 
fiaged   in   some  unlawful  act  in  the  day  time.    Appellee's  purpose  on  the 
premises  of  appellant  was  entirely  innocent.     She  went  there  to  get  her^ 
milk,  aocording  to  custom,  and  not  finding  appellant  at  the  housn,  went 
down  to  the  stable  to  speak  to  her  socially,  and  was  not  engaged  in  doing  an 
unlawful  act  within  the  meaning  of  the  statute.    The  question  of  contribu- 
tory negligence  on  the  part  of  appellee  was  by  proper  instruction  aptly  sub-. 
inictied  to  the  juiy. 

Petition  overruled. 


6rATB,  &o.  v.  strong,  &o. 

(Filed  December  17.  1902— Not  to  be  reported.) 

Marcum  &  Pollard  for  appellants. 

J.  J.  C.  Bach,  A.  C.  Baker  and  W.  W.  McGnire  for  appellees.  ' 

Appeal  from  Breathitt  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing  n 

The  mandate  In  this  case  is  modified  so  as  to  direct  the  circuit  court  to^ 
perpetuate  plaintifls'  injunotion  as  to  all  the  land  within  their  boundary, 
"With  the  ezoeptioD  of  the  one  hundred  acres  patented  to  S.  L.;^ Stacy  upon. 
«lie  survey  bearing  date  January  16,  1871,  and  to  adjudge  to  the  plain  tiff  b^ 
%lie  prooeeds  of  IHMIiuiber  out  from  their  thirty-six  hundred>cxe  boundary 
outside  of  the  Stacy  one  hundred-acre  patent  above  mentioned.    The  record^ 
i«  not  80  presented  as  to  enable  us  to  satlsfaotorlly  fix  thelamount  of  thls^ 
timber,  and  on  the  return  of  the  case  the  parties  may  be  .allowed  to  tako^ 
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further  proof  on  tbe  question.  In  other  respfcts  the  petition  for  rehearing 
is  overruled.  The  authorities  relied  on  are  not  applicable  where  tbe  defend- 
ant is  a  trespasser  without  title.  What  is  said  in  the  opinion  is  intended 
only  to  apply  to  the  parties  before  tbe  court.  Tbe  rights  of  tbe  other  parties 
are,  of  course,  not  defined. 
Bebearing  refused. 


ROACH  V.  T.  J.  MOSS  TIE  CO.,  &o. 
(Filed  December  17,  lfi02— Not  to  be  reported.) 

1.  Title— Burden  of  proof— This  was  an  action  to  recover  for  tlje  value  of 
timber  cut  from  a  tract  of  land.  The  defendant  l>y  answer  set  up  title  to 
tbe  land,  and  a  verdict  resulted  for  defendant.  On  appeal  appellant  insists 
tbat  tbe  court  erred  to  bis  prejudice  in  giving  to  defendant  tbe  burden  of 
proof.  Held— That  appellant  having  taken  no  exception  to  tbe  ruling  of  the 
oourt  fixing  the  burden  of  proof,  can  not  complain  on  appeal. 

2.  Practice— Court  urging  jury  to  make  a  verdict— Appellant  can  not 
xjoraplain  because  tbe  court  urged  tbe  jury  to  hasten  a  verdict,  as  it  is  not 
shown  tbat  this  action  was  prejudicial  to  bim. 

8.  Appeals— Where  appellant  brought  his  action  to  recover  $106,  the  value 
of  timber  cut  from   laud,  and   defendant's  answer  sets  up  title  to  land 
appellant  may  prosecute  an   appeal  from   a   judgment  against  bim.  as  it 
Involves  the  title  to  land. 

E.  P.  Neal  and  W.  H.  Barnes  for  appellant. 
M.  L.  Heaverln  for  appellees. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Guffy. 

Tbe  appellant,  Roach,  instituted  this  action  against  the  T.  J.  Moss  Tie 
tDo.  and  Eliza  J.  Taylor,  seeking  to  recover  judgment  for  $196  for  the  taking 
«nd  cutting  of  timber  on  land,  as  plaintiff  alleges,  owned  by  bim  and  in 
fais  possession.  Defendants  deny  plaintiff's  title  and  Mrs.  Toylor's  asserted 
ownership  of  tbe  land.  Tbe  Moss  Tie  Co.  is  not  before  tbe  court  on  this  ap- 
peal, hence  its  lights  will  be  in  no  manner  affected  by  tbe  opinion  and  judg- 
ment  rendered  upon  this  appeal,  nor  is  it  necessary  to  notice  tbe  defense 
Telied  on  by  it.  Tbe  plaintiff  traversed  tbe  answer  of  Mrs.  Taylor.  A  jury 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  defendants.  Plain- 
tiff's motion  for  a  new  trial  having  been  overruled  be  prosecutes  this  appeal. 

Tbe  grounds  relied  oa  are  in  substance:  First,  tbe  verdict  of  the  jury  la 
contrary  to  tbe  law  and  evidence:  second,  error  of  tbe  court  in  ruling  th»t 
the  burden  of  proof  is  on  tbe  defendant;  third,  error  of  tbe  court  in  overrul- 
ing plaintiff's  motion  to  continue  at  tbe  cost  of  defendants  upon  their  fllingc 
^an  amended  answer  on  tbe  day  of  tbe  trial;  fourth,  in  allowing  the  amended 
petition  to  be  filed;  fifth,  tbe  verdict  of  the  jury  is  palpably  against  the  evi- 
dence and  clearly  the  result  of  passion  and  prejudice;  sixth,  tbe  oourt  erred 
in  admonishing  tbe  jury  to  remain  out  only  thirty  minutes  on  Saturday 
evening,  and  repeatedly  sending  to  and  for  them  Monday  morning  to  hasten 
In  their  finding  of  a  verdict.  '^  '^^  ' 

It  may  be  said  that  the  evidence  in  this  case  is  somewhat  oonflloting,  bo^ 
we  are  clearly  of  the  opinion  that  there  was  abundant  evidenoe  to  sustain 
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the  verdiot  of  the  jury.  The  seooDd  gronnd  for  a  new  trial  ooiuplalns  of  the 
ooart  ruliDK  that  the  burden  of  proof  was  on  the  defendant.  We  fail  to  find 
In  the  bill  of  exceptions  that  the  court  ever  made  a  distinct  ruling  as  to  the 
burden  of  proof,  or  that  any  exception  was  taken  to  the  introduction  of  de- 
fendants' testimony  first.  It  is  true  that  certain  papers  purporting  to  be 
oopies  of  judgment,  and  some  orders  attested  by  the  circuit  clerk  and  filed 
by  appellant  at  the  time  he  sued  out  his  appeal,  show  that  such  an  order  was 
made,  and  that  the  plaintiff  excepted  thereto;  but  that  paper  is  simply  signed 
by  the  clerk  and  for  the  purpose  of  this  appeal.  The  bill  of  exceptions  signed 
by  the  judge  constitutes  the  entire  record  upon  which  this  appeal  must  be 
tried.  We  doubt  if  plaintiff  suffered  any  injury  by  the  defendant  taking  the 
burden  of  proof,  but  be  it  as  it  may,  the  propriety  of  that  ruling  Is  not  be- 
fore us  for  revision  for  the  reason  aforesaid. 

We  do  not  think  the  court  erred  in  permitting  the  amended  answer  to  be 
filed,  or  in  refusing  to  continue  the  case  on  that  account.  No  afiSdavit  was 
filed  showing  any  reason  for  continuing  it.  Moreover,  the  amended  answer 
was  substantially  the  same  as  the  original  answer.  There  is  nothing  in  the 
bill  of  exceptions  showing  that  the  court  admonished  the  jury  on  Saturday 
to  remain  out  only  thirty  minutes,  nor  does  the  bill  show  that  the  jury  were 
directed  to  hasten  their  finding  on  Monday  morning.  Moreover,  such  mat- 
ters are  largely  within  the  discretion  of  the  court,  and  if  It  did  appear  that 
the  statements  in  the  motion  for  a  new  trial  are  true,  the  same  would  not 
be  grounds  for  reversal  unless  it  otherwise  appeared  that  probably  such 
conduct  was  prejudicial  to  the  plaintiff.  There  is  nothing  in  this  case  to  in- 
dicate that  the  jury  were  infiuenced  by  passion  or  prejudice.  The  appellee 
iDBlsts  that  this  court  has  no  jarisdiction  of  this  appeal  for  the  reason  that 
only  tl95  are  in  controversy.  It  will  be  seen,  however,  that  the  title  to  real 
«8tate  is  In  fact  involved  in  the  controversy.  The  case  of  Stillwcll  v.  Dun- 
can, 19  Ky.  Law  Rej).,  1701,  is  conclusive  of  the  question  of  jurisdiction, 
benoe  the  motion  of  appellee  to  dismiss  most  be  overruled. 

After  a  careful  reading  of  this  entire  record,  we  fail  to  find  any  error  to 
the  prejudice  of  the  substantial  rights  of  the  appellant.  The  jury  being  pre- 
«tiinab1y  acquainted  with  the  witnesses  and  understanding  the  description 
^Iven  by  them  of  the  various  tracts  of  land  and  boundaries  involved  in  the 
fluit,  were  peculiarly  well  qualified  to  find  the  real  truth  of  the  matter  in 
controversy.  No  complaint  is  made  by  the  appellant  as  to  the  instructions, 
benoe  no  question  of  that  kind  is  before  us. 

Judgment  affirmed. 


COMMONWEALTH  v.  FAYETTE   BUILDING  AND   LOAN   ASSOCIA- 
TION. 

(Filed  December  17,  1909— Not  to  be  reported.) 

Taxation  of  property  of  building  and  loan  associations— A  building  and 
lOBD  aifloolation,  since  June  28,  1894,  is  not  liable  as  a  corporation  for  taxes 
on  notes  and  mortgages  held  by  it  as  the  law  which  took  effect  on  that  date 
required  the  owners  of  stock  to  assess  same  for  taxation. 

Webb  &  Farrell  and  R.  J.  O'Mahoney  for  appellant. 

HAt  Walton  and  J.  H.  Mulligan  for  appellee. 


1 


1224  COMMONWEALTH  V.  FAYETTE  B.  ft  L.  ASSIST. 

Appeal  from  Fayette  Gironit  Court. 
OpiDloD  of  the  oourt  by  Judge  BnrDam. 

This  prooeedlDg  was  iDStitnted  Id  the  oouDty  court  by  the  auditor's  ageDt 
for  Fayette  couoty  to  require  the  defoDdaut.  the  Fayette  Bulldlug  aod  Loan 
Assooiation,  to  assf^ss  oertaiD  mortgage  notes  owned  by  it,  whloh  it  waft 
alleged  they  bad  omitted  to  assess  from  1891  to  1000,  iuoluslTe.  The  build- 
lug  and  loan  assooiatiou  131ed  a  respouse  to  the  motiou  in  four  paragraphs. 
Id  the  first  it  denied  the  right  of  the  auditor's  agent  to  require  the  uoteft 
reoited  io  his  motion  to  be  assessed  for  taxation,  or  that  they  were  of  the 
"value  therein  set  forth.  In  tLe  second  paragraph  they  allege  that  they  are 
a  joint  stock  company,  their  capital  being  represented  by  certificates  of  stock, 
and  inyested  in  loans  to  the  members  and  shareholders  in  the  associatioi^ 
and  secured  by  mortgages  on  real  estate;  that  by  the  express  terms  of  the 
statute  the  shares  of  stock  of  the  association  are  made  liable  for  assessment 
and  taxation  In  the  hands  of  the  individual  holders  of  the  same,  and  not  in. 
that  of  the  association.  In  the  third  paragraph  they  allege  that  the  mort- 
gage notes  and  other  choses  in  action  in  which  the  capital  of  the  association, 
is  invested  is  not  liable  for  assessment.  In  the  fourth  paragraph  they  plead 
and  rely  upon  the  act  of  the  general  assembly,  approved  May  2S,  1890,  in  bar 
of  plaiotiff's  right  to  maintain  this  proceeding. 

General  demurrers  were  sustained  to  the  first  and  fourth  paragraphs  of 
the  response  and  overruled  as  to  the  second  and  third.  Plaintiff  then  filed 
a  reply  to  the  second  and  third  paragraphs,  in  which  they  allege  that  the  de» 
fendant  was  incorporated  and  organized  on  the  30th  of  February,  1888,  and 
was  in  existence  prior  to  the  adoption  of  the  present  Constitution ;  that  it- 
has  never  at  any  time  filed  In  the  oflQce  of  the  secretary  of  state  any  accept- 
ance of  the  present  Constitution  as  required  by  section  100;  and  that  by  rea- 
son of  their  failure  to  comply  with  this  provision  of  the  Constitution  and 
the  statute  passed  pursuant  thereto  they  were  not  entitled  to  avail  them- 
selves of  the  act  of  the  general  assembly  approved  on  the  dSd  of  March,  1804^ 
now  known  as  section  4093  of  the  Kentucky  Statutes,  which  provides  that, 
the  shares  of  building  associations,  or  building  and  loan  associations  shall 
be  taxed  as  other  individual  personal  property,  and  shall  be  listed  with  the- 
assessor  by  the  owners  of  said  shares.  The  amount  so  listed  by  every  owner 
or  shareholder  to  correspond  with  the  amount  paid  in  and  not  withdrawn 
by  the  said  shareholder  on  the  15th  of  September  of  each  year.  A  general 
demurrer  was  sustained  to  the  reply,  and  plaintifP  declining  to  plead  further, 
the  trial  court  dismissed  the  proceedings,  hence  this  appeal.  Under  the 
provisions  of  the  general  law  as  it  stood  prior  to  the  adoption  of  the  act  of 
the  28d  day  of  March,  1804,  the  property  of  building  and  loan  aasoolatloDS 
was  required  to  be  assessed  in  the  name  of  the  corporation  in  the  same  man- 
ner as  that  of  natural  persons,  that  is,  they  were  required  to  list  for  taxa- 
tion their  capital,  surplus,  undivided  profits,  etc.,  but  they  were  not  required 
in  addition  to  list  in  items  their  notes,  mortgages,  and  other  evidences  of 
indebtedness  in  which  their  capital  stock  was  invested.  The  general  assem- 
bly by  the  act  of  March,  1894,  changed  this  mode  of  assessment  so  far  as 
building  and  loan  associations  were  concerned,  and  required  that  the  shares 
of  stock  should  be  assessed  by  the  individual  stockholder  instead  of  by  tb» 
company.    There  can  be  no  question  of  the  power  of  the  general  assembly 
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to  prescribe  this  mode  of  assessing  the  property  of  tbls  class  of  corporation^ 
it  was  wholly  a  matter  of  legislative  discretion,  and  after  the  enactment  of: 
this  statute  It  was  not  a  matter  over  which  the  defendant  had  any  control;, 
they  were  bound  to  comply  with  the  provisions  of  the  law  and  assess  the- 
property  in  the  manner  pointed  out  by  the  statute.  We  are,  therefore,  of 
opinion  that  from  the  time  this  statute  took  e£Fect,  on  the  23d  of  June,  1894, 
the  corporation  itself  was  not  liable  for  the  taxes.  It  Is  unnecessary  for  us 
to  determine  whether  the  statute  approved  May  33,  18V)0,  would  be  available 
as  a  defense  to  a  proceeding  instituted  by  the  auditor's  agent  to  assess  the 
capital  stook.  surplus,  etc.,  of  the  defendant  for  the  years  prior  to  1894,  aa 
that  question  is  not  before  us. 
For  reasons  indicated  the  judgment  is  affirmed. 


HOWAKD  V.   COMMONWEALTH. 
(Filed  December  17,  1908.) 

1.  Criminal  law—Misconduct  of  attorney  for  the  Commonwealth  in  argu> 
ment— In  the  closing  argument  of  the  attorney  for  the  Commonwealth  he 
seemed  determined  to  get  around  the  former  opinion  of  the  court,  and  by  in- 
direction and  innuendo  get  before  the  jury  exactly  what  this  court  had  said 
should  not  be  directly  proven  with  regard  to  appellant  having  been  indicted 
lor  the  murder  of  George  Baker,  and  he  succeeded  in  his  undertaking,  and 
the  prejudicial  matters  thus  brought  in  would  not,  separate  and  alone,  be 
sufficient  to  entitle  appellant  to  a  reversal,  but  taken  together  In  the  man- 
ner in  which  they  were  presented  to  the  jury,  they  were  prejudicial  in  a 
high  degree. 

2.  Evidence— Good  character—Legislative  journals— Where  the  character  of 
a  witness  for  the  prosecution  was  attacked  the  reading  of  the  legislative 
joamal,  showing  that  Republican  members  voted  for  witness  for  doorkeeper 
in  1900.  was  improper,  but  not  material. 

8.  Discretion  of  court  ast.to  order  of  introduction  of  evidence— The  lower 
court  has  a  large  discretion  as  to  the  order  of  introduction  of  evidence.  In^ 
troduction  of  evidence  iu  rebuttal  which  was  properly  primary  evidence  waa 
not  an  abuse  of  discretion. 

4.  Rebuttal  testimony— Where  the  prosecution  introduced  evidence  to  the 
effect  that  the  accused  was  seen  running  away  from  the  executive  building 
with  a  black,  stubby  moustache,  while  the  accused  and  other  witnesses  testi- 
fied that  he  had  been  smooth  shaven  for  a  year,  it  was  competent  in  rebuttal 
to  show  that  the  accused,  some  months  before  the  killing,  was  in  the  pos-^ 
seasioD  of  a  stubby  false  moustache. 

6.  Instructions— Where  a  conspiracy  Is  not  charged,  but  nevertheless  the* 
Commonwealth  is  permitted  to  introduce  evidence  that  a  conspiracy  existed;. 
that  the  accused  was.  a  member  of  It,  and  that  various  persons  who  are 
claimed  to  be  co-con^plrators  did  acts  and  made  declarations  in  furtherance. 
of  thd  purpose  of  such  conspiracy,  it  follows  inevitably  that  the  jury  should 
be  told  in  effect  how  far,  and  under  what  circumstances,  they  could  con- 
sider evidence  of  the  acts  and  doings  of  the  co -conspirators  as  evidence- 
against  the  defendant  on  trial.  ~  « 

.  G.  Res  judicata— The  rule  that  the  law,  as  declared  on  the  first  appeal,  ia^ 
the  oontrolling  principle  of  the  case  on  the  second  appeal  is  recognized,  but 
this  principle  is  sharply  limited  to  decisions  on  a  prior  appeal  on  pointa 
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necessary  to  a  determl nation  of  the  cause.  On  matters  not  essential  or 
questions  incidental  or  not  considered,  the  court  is  not  concluFively  bound 
on  the  second  appeal. 

7.  Instruction -Good  character— The  law  presumes  a  person  to  be  of  at 
least  ordinary  Kood  character;  that  this  presumption  continues  throughout 
the  case  and  is  evidence  in  favor  of  the  accused,  but  a  refusal  to  give  an  in- 
struction upon  this  point  was  not  reversible  error. 

Gordon  &   Gordon,  J.  A.  Scott  and  J.  A.  Vlolett  for  appellant. 

T.  C.  Campbell,  R.  B.  Franklin,  B.  G.  Williams  and  L.  W.  Arnett  for 
appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant,  James  B.  Howard,  having  been  jointly  indicted  with  Henry 
Youtsey,  Berry  Howard,  Harlan  Whittaker  and  Richard  Combs  for  the  mur- 
der of  William  Goebel,  was  upon  separate  trial  found  guilty. 

Upon  the  former  appeal  of  this  case  (22  Ky.  Law  Rep.,  1845)  enough  was 
written  in  the  opinion  and  in  the  separate  coccuirlng  opinions  of  Chief 
Justice  Paynter  and  Judges  Hobson  and  White  to  give  a  general  idea  of  the 
oiroumstances  surrounding  the  murder  as  disclosed  by  the  record,  and  to 
«how  the  contentions  on  behalf  of  the  Commonwealth  and  the  accuEed. 
Upon  that  trial  the  contention  of  the  accused  was  that  he  had  not  been  In 
Frankfort  for  over  a  year  before  the  morning  of  the  assassination,  except 
when  summoned  as  a  witness  in  the  Federal  court;  that  he  wished  to  obtain 
«  pardon  from  Taylor,  who  bad  received  a  certificate  of  election  as  gover- 
nor, for  n  crime  whereof  he  stood  indicted  in  the  Clay  Circuit  Court;  that 
be  was  notified  by  one  of  his  friends  that  the  contest  over  the  governorship 
between  Taylor  and  Goebel  would  soon  be  decided  and  probably  in  favor  of 
Qoebal,  and,  therefore,  if  he  desired  to  apply  for  a  pirdoo  to  Taylor  he  should 
do  so  before  the  judgment;  that  immediately  thereafter  he  went  to  Frank- 
fort for  the  purpose  of  making  the  application,  and  arrived  there  about  one 
iiour  before  the  shooting.  His  effort,  therefore,  was  to  show  that  his  visit 
to  FrJnkfort  was  solely  for  the  purpose  of  obtaining  a  pardon,  and  had 
nothing  to  do  with  the  murder  of  Senator  Goebel. 

The  crime  of  which  appellant  was  accused  in  Clay  county  was  the  murder 
of  George  Baker.  Ic  is  perfectly  evident,  under  the  doctrine  laid  down  in 
the  case  of  Welsh  v.  Commonwealth,  23  Ky.  Law  Rep.,  151,  that  neither  the 
fact  that  he  was  indicted  for  that  crime  in  Clay  county,  nor  the  fact  that  he 
oommitted  the  crime,  could  have  been  shown  against  him  in  this  case, 
•either  as  a  defendant  or  as  a  witness  in  his  own  behalf.  Such  facts  could 
not  be  shown  against  him  as  a  defendant,  because  irrelevant:  they  could  not 
*be  shown  against  him  to  impeach  him  as  a  witness,  because  such  a  mode  of 
impeachment  is  forbidden  by  the  statute.  On  the  former  trial,  as  he  had 
the  right  to  do,  he  waived  his  right,  and  upon  direct  examination,  stated 
(hat  he  was  indicted  in  Clay  county  for  killing  George  Baker,  and  came  to 
Frankfort  on  the  SOth  of  January,  1900.  to  try  to  get  a  pardon.  Upon  cross- 
examination  he  was  asked,  and  compelled  to  answer,  against  objection 
whether  Baker  Was  not  an  old  man,  unaiined,  with  his  hands  upr  begging 
Howard  foi  God's  sake  to  spare  his  life.    There  was  other  cross-examination 
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t)f  like  obaraoter  as  to  the  ebootlng,  from  a  OTirtalned  wiDdow,  of  Tom 
Baker.  In  the  prenence  of  his  wife  and  infant  obi  Id,  and  as  to  whether  How- 
ard  was  polity  of  that  killing  and  had  been  Indicted  therefor,  which  cross- 
^zamloation  was  not  objected  to.  bnt  was  referred  to  In  the  opinion  for  the 
^aldanoe  of  the  clronlt  court  upon  the  second  trial.  That  the  cross-exami- 
nation, which  was  objected  to,  was  improper  was  conceded  by  all  the  court, 
-six  of  the  judges  concurring  in  the  opinion  that  it  was  seriously  prejudicial, 
«nd  the  whole  court  concurred  In  the  reversal  of  the  case  on  account  of  the 
Improper  statements  to  the  jury  by  one  of  the  counsel  for  the  Commonwealth. 
TEhe  court's  view  of  the  law  was  thus  stated  in  the  concurring  opinion  of 
Judge  Hobson,  which  must  be  regarded  as  the  law  of  the  nase:  *' Judge 
White  and  I  concur  in  the  opinion  of  the  court  in  the  reversal  of  the  judg- 
ment on  this  case  on  the  ground  that  the  particulars  of  the  shooting  of 
Baker  by  appellant  should  not  have  been  admitted  in  evidence,  and  that,  as 
the  recurd  stands,  the  statement  of  the  attorney  for  the  State  in  his  closing 
-speech  set  out  in  the  opinion  was  peculiarly  prejudicial.  Appellant  can  not 
be  convicted  in  t>his  case  because  he  may  have  committed  another  crime  of 
like  character,  and  proof  that  he  had  done  fo.  or  even  such  an  Impression, 
might  seriously  prejudice  him  beTorethe  jury,  who  might  consider  that  such 
proof  showed  he  was  the  character  of  person  who  would  commit  such  a  deed 
<as  that  charged  herein." 

When  put  on  trial  for  the  second  time   the  accused  had  the  same  rights  ae 
he  had  upon  his  first  trial.    He  might  waive  them  or  not  at  his  election,  for 
be  bad  been  granted  a  new  trial.    He  was  not  estopped  by  the  course  he  pur- 
sued upon  the  first  trial  in  objecting,  or  failing  to  object,  to  the  admission  of 
Incompetent  testimony,  nor  by  bis  own  statement  of  a  fact  which  could  not 
properly  be  proved  against  his  objection.    Nevertheless,  in  the  opening  state- 
ment, counsel  for  the  Commonwealth  was  permitted  to   state   to  thn  jury, 
against  objection,  describing  the   situation    upon    the  day  of   the   murder: 
""At  that   time  W.  S.  Taylor  had  the  pardoning   power,  and  at  that  time 
James  B.  Howard,  the  defendant  in  this  case,  was  under  indictment  for  the 
murder  of   George  Baker."    Counsel  further  was  permitted  to  state,  against 
•objeotion,  that  "he  has  stated  in  the  presence  of  a  juiy,  in  this  court  room, 
«bat  he  came  to  get  a  pardon.    Surely  the  ge^itleman  won't  object  to  that.*' 
That  this  was  improper  there  can  be   no  doubt,  under  the   rulings  of  the 
former  opinion,  where  the  court  said:  *    *    *    "And  it  is  a  well-established 
rule  that  it  is  error  sufQolent  to  reverse  a  judgment  for  the  court  to  suffer 
oounsel,  against  the  objeotion  of  the  defendant,  to   state   facts  not   in    the 
evidence  or  pertinent  to  the  Issue,  and  the  evidence  of  which   would  have 
been   ruled  out.      (Eocyclopiedia  of  Pleading  and   Practice  volume  2,  page 
737;  Kennedy  v.    Commonwealth,  77  Ky.,   860;    22  Ky.    Law   Rep.    1654)." 
Whether  it  was  prejudicial    must  be  determined    from  the  subsequent  pro- 
ceedings in  the  case. 

After  Howard's  direct  examination,  in  which  he  detailed  the  clrcumstancee 
of  bl0  trip,  he  was  asked  on  cross-examination,  and  compelled  against  objeo- 
tion to  answer,  the  question :   "For  what  purpose  were  you  going  to  Frank- 
fort?"   He  replied :  "I  came  here  to  get  a  pardon—to  try  to  get  one." 
*'Q.  To  get  a  pardon  from- whom  P" 
•*A.  From  Governor  Taylor. " 
Q.  For  what?" 
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To  this  question  the  court  sustalued  an  objection.  He  was  compelled  to 
state,  against  objection,  what  was  contained  in  a  letter  read  to  him  by  Bev. 
White  from  thelatter's  brother,  viz. :  That  the  latter  thought  Taylor  would 
be  ousted  in  a  few  days,  and  if  Howard  wanted  to  get  a  pardon  he  had  better 
come  on  and  see  him  before  he  was  ousted,  as  well  as  some  matters  in  regard 
to  Mr.  Parker  assisting  Howard  in  seeing  a  Laurel  county  jury  about 
assisting  him  in  obtaining  a  pardon. 

The  witness,  Feeny,  having  on  direct  examination  stated  that  Le  had 
known  Howard  for  some  three  or  four  years,  was  compelled  to  answer  that 
he  first  met  him  in  the  Richmond  jail. 

The  witness,  W.  F.  Phillips,  n  witness  for  the  accused,  was  asked  on  crosF^ 
examination  if  a  short  time  before   Senator  Goebel  was  shot  Jim  Howard, 
Bev.  White  and   John  G.  White   were   not  holding   secret   conferences  and 
caucuses  there,  and   not  inviting  the  witness  to  t>e  present,  or  permitting 
him  to  hear,  so  much  so  that  it   became  unpleasant  for  him,  and   for  that 
reason  he  sold  out  his  interest  and  moved  to  Burning  Springs  in  that  county; 
to  which  he  answered  "no."    He  was  then  asked  if,  iu  a  conversation  with 
W.  D.  Weaver,  he  had  not  asked  Weaver  if  he  knew  they  were  accusing  Jim 
Howard  of   having   killed  Mr.  Goebel,  and    if   Weaver  did    not  suy :  "No,  I 
didn't  know  it;  but  I  suspected'  it,  because  it  was  done  on  the  same  plan- 
that  Tom  Baker  was  killed  at  Manchester;"  and   if  witness  did   not  then, 
state  that  he  had  been  in   business  with   Bev.  White,  and   Bev.  White  and 
Jim  Howard  and  others  were  constantly  caucusing  at  the  store  and  holding, 
secret  conferences  to  which  he  was  not  invited,  conducting  themselves  Id^ 
such  a  manner  that  it  became  unpleasant  for  him,  and   that  he  dissolved, 
the  partneiship  and  moved  his  stock  of  goods  to  Burning  Springs.    The  wit- 
ness answered  that  be  did  not  remember  it.    Afterward  the  witness.  Weaver^ 
was  permitted   to  answer,  against  objection,  that*  the  conversation   between^ 
Phillips  and  himself  did  occur  as  indicated  in  the  question,  thus  permitting- 
Weaver,  when  under  oath,  to  detail   to  the  jury  a  statement  by  him,  when, 
not  under  oath,  of  bis  suspicion  of  the  accused  in  connection  with  unother- 
murder,  and  that  the  murder  of  another  Baker,  committed  under  peculiarly 
revolting  circumstances,  and    in  a  manner   similar  to  that  in  which   th^^ 
murder  of  Goebel  was  committed.     This  suspicion   of  Weaver  was  clearly 
incompetent,  and  as  clearly  unnecessary  to  the  contradiction  of  the  state- 
ment of  the  witness  Phillips.    (Commonwealth  v.  Hourlgan,   89  Ey.,  811^ 
Crittenden  V.   Common  wealth,  82  Ey.,  167.)    The  procedure  complained    of 
here  goes  a<rstep  further  than  what  was  condemned  In  the  two  cases   cited. 
There  the  court  condemned  an  effort  to  show  that  the  witness  who  was  beins: 
cross-examined   had  stated  out  of  court  facts  which  he  failed  to  prove  ii». 
court,  and  thus  to  transform  such  hearsay  testimony  into  substantive  evi- 
dence which  did  not  have  the  oath  of  the  witness  to  support  it.    Here  it  was 
not  the  hearsay  statement  of  a  cross-examined  witness  which  was  trans- 
formed into   substantive  evidence  against  the  defendant,  but  evidence  of 
what  a  third  party  said  to  the  witness. 

The  leading  counsel  for  the  Commonwealth  in  his  address  to  the  Jury, 
referring  to  the  testimony  given  on  compulsion,  that  Howard's  visit  to 
Frankfort  was  for  the  purpose  of  obtaining  a  pardon,  was  permitted  to  say. 
against  objection :    "Why  did  he  leave  bis  home?    He  tells  ns  that  be  leV 
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Tor  the  purpose  of  getting  a  pardon,  but  be  deollDes  to  tell  ns  for  wbat  that 
pardon  was  to  be.  Let  ns  try  and  reason  for  oarselyes  what  it  was,  and  I 
«sk  you  to  think  what  kind  of  a  pardon  did  he  need  that  would  take  him 
trom  his  home  so  suddenly?  He  didn't  get  the  word  until  the  afternoon 
of  Saturday,  the  S7(h,  and  yet  we  find  him  on  his  way  on  Sunday  morning. 
What  was  It?  They  objected  to  James  Howard  telling  it,  and  you  are, 
therefore,  left  to  guess  for  yourselves  what  It  oould  haye  been.  What  is  it 
that  this  man  required  such  hot  haste  for  him  to  leave  and  come  by  London 
and  stop  at  Winchester,  reaching  Frankfort  on  the  morning  of  the  30th? 
What  kind  of  a  crime?  It  would  not  be  for  carrying  a  pistol.  It  would  not 
1)6  for  disorderly  conduct.  It  would  not  be  for  stealing.  I  don't  believe 
-Jim  Howard  would  steal.  I  give  him  credit  for  that.  Then  it  was  some- 
"thing,  was  it  .not,  that  we  are  not  permitted  to  know,  and  we  are  forced  to 
^ness?  Would  you  guess  it  was  murder?  It  must  have  been  a  heinous  mur- 
•^er  that  would  require  this  man  to  leave  his  home,  surrounded  by  his 
friends,  to  come  to  Frankfort." 

And  again,  after  an  impressive  reference  to  the  mountain  feuds  and  to 
"^'waylayings  and  ambushlngs  day  after  day,  and  month  after  month,  and 
year  after  year,"  counsel  was  also  permitted  to  say:  "Goebel  was  killed  as 
Tom  Baker  was  killed.  Clay  county  invented  that  method.  I  am  not  say- 
ing that  Jim  Howard  did  that,  but  Clay  county  did."  And  again  counsel 
•exclaimed,  alluding  to  the  trial  of  Powers  at  Georgetown  for  the  same 
•offense:  **Let  them  prove  it,  let  them  prove  it,  was  the  cry  at  Georgetown.'* 

It  is  impossible  in  reading  this  record  to  escape  the  conclusion  that  coun- 
-flel  determined  to  get  around  the  former  opinion  of  this  court,  and  by 
indirection  and  innuendo,  get  before  the  jury  exactly  what  this  court  had 
«ald  should  not  be  directly  proven,  and  that  they  succeeded  in  their  under- 
staking.  Having  got  before  the  jury  a  statement  that  the  defendant  was 
4ndicted  for  the  murder  of  George  Baker;  that  he  was  seeking  a  pardon  for 
-that  offense;  that  he  had  been  in  the  Richmond  jail;  that  he  was  seeking 
the  assistance  of  a  Laurel  county  jury  to  obtain  his  pardon ;  that  he  was 
tinder  suspicion  of  the  murder  of  Tom  Baker,  committed  under  circum- 
stances similar  to  the  murder  of  Goebel,  with  which  he  is  here  charged, 
^hese  matters  are  argued  to  the  jury  as  If  proven,  and  doubtless  produced 
the  same  effect  upon  the  minds  of  the  jury.  And  If  '^appellant  can  not  be 
•convicted  In  this  case  because  he  might  have  committed  another  crime  of 
like  character,"  and  if  ''proof  that  he  had  done  so,  or  even  such  an  impres- 
'SioD  might  seriously  prejudice  him  before  the  jury, "can  we  say  it  was  not 
Vmjudicial  to  permit  these  statements  to  be  made  to  the  jury,  with  all  the 
•color  and  fire  of  the  practiced  jury  orator,  doubly  impressive  because  of  the 
-aaDction  of  the  resiiected  circuit  judge,  and  supported  by  the  incompetent 
-evidence  and  suggestions  which  had  been  adroitly  injected  into  the  record? 
'We  do  not  undertake  to  say  that  each  and  every  one  of  these  matters  would 
In  and  of  itself  alone  be  sufficient  to  entitle  appellant  to  a  reversal;  but, 
'takBU  together,  in  the  manner  in  which  they  were  presented  to  the  jury, 
they  were  prejudicial  in  a  high  degree.  Certain  objections  to  testimony  are 
^rged  upon  this  appeal  which  were  argued,  and  must  be  presumed  to  have 
<3een  considered,  upon  the  former  appeal,  but  there  are  some  objections 
«iTged  which  should  be  considered.  The  witness,  J.  B.  Matthews,  was  asked 
4f,  at  a   speaking  in  Somerset  before  the  election,    in   the  fall  of  1899,  he 
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■aid  in  substaDoe:  "Goebel  will  never  be  goyernor.  Some  one  will  kill 
him  first."  While  this  might  be  permissible  on  oross-ezami nation,  it  wa» 
olearly  collateral.  It  oocnrred  long  before  the  date  at  vhioh  it  claimed  any 
oouspiraoy  was  formed,  and  the  Commonwealth  shonld  not  have  been  per-^ 
mitted  to  prove  by  the  witness,  Epperson,  that  Matthews  made  the  state- 
ment. Whether  this  was  prejudicial,  however,  is  doubtful.  The  witness, 
Sanderlin.  called  for  the  Commonwealth  on  his  re-ezamlnation,  was  per- 
mitted to  state,  against  objection,  that  Robert  Webb  had  a  oonference  witb 
Beverly  White  in  the  courtyard,  after  which  Webb  told  the  witness  that 
White  would  give  him  160  if  he  would  leave.    This  would  seem  to  be  hearsay. 

It  is  also  objected  that  the  Commonwealth  was  permitted  to  read  the  legis- 
lative journal  showing  that  in  1000  Republican  members  of  the  legislature- 
voted  for  the  witness,  Stubblefleld,  for  d(K)rkeeper,  the  evidence  being- 
introduced  for  the  purpose  of  fiustalning  Stutiblefleld's  character,  whiob 
bad  been  attacked.  This  does  not  appear  to  be  an  authorized  mode  of  estab- 
lishing the  fact  sought  to  be  established,  but  does  not  sefm  to  be  particularly 
material.  It  is  objected  that  Chadwell  testified  that,  in  the  presence  of  hiio- 
self  and  one  Jones,  accused  said  thatGoebel  "was  shot  a  bad  shot  or  a  dead- 
ener;  that  he  saw  them  taking  him  off,  and  he  thought  he  was  shot  a  bad 
shot."  After  Howard  denied  having  such  a  conversation,  Jones  was  in- 
troduced in  rebuttal,  and,  against  objection,  permitted  to  detail  the  same 
oonversation.  While  this  testimony  of  Jones  was  properly  primary  testi- 
mony, and  should  have  been  introduced  in  chief,  some  discretion  is  neces- 
sarily allowed  the  trial  court  as  to  such  matters,  and  this  hardly  amounts  to 
an  abuse  of  such  discretion. 

There  was  testimony  tending  to  show  that  the  accused  had  been  recognized 
running  from  the  executive  building,  and  at  the  doorway  with  a  blaok* 
stubby  moustache.  For  the  defense,  the  accused  and  other  witnesses  testi- 
fied that  he  had  been  smooth-shaven  for  a  year  or  more  before  the  killing. 
The  Commonwealth  was  permitted  in  rebuttal  to  iDtr€3duce  testimony 
showing  that  some  months  before  the  murder  the  accused  had  possession  of 
a  false  moustache.  This  seems  to  have  been  perfectly  competent  rebuttal 
testimony. 

Upon  the  former  appeal  it  was  elaborately  argued  that,  inasmuch  as  the 
indiotment  chaiged  the  murder  to  have  been  committed  by  the  accused,  act- 
ing jointly  witb  certain -named  co-defendants  and  others  uisknnwn  to  the- 
graud  jury,  and  contained  no  averment  of  a  conspiracy,  no  teslinumy  should 
have  been  periultited,  the  object  uf  which  was  to  ehow  the  existence  of  a 
conspiracy,  and  no  testimony  as  to  the  acts  or  dec]arati<<n»  of  t))e  supposed 
oo-conspirators.  It  was  perhaps  natural,  wh(>n  counsfl  n'llcd  %%ith  such  con- 
fidence upon  the  absolute  incompettTicy  of  the  tt'Stimoiiv  objecltd  lo,  that 
they  should  not  have  presented  any  instruction  as  to  the  i  ffrct  of  such  testi- 
mony if  considered  admissible,  and  upon  thi^  furiner  appeal  the  question  of 
how  far,  and  under  what  circumstanct's,  the  nnts  and  declaration  of  co-con- 
spirators were  admiiiBibiti  against  the  accused  vas  not  presented  in  argument 
or  considered  by  the  court.  Upon  the  second  trial,  however,  an  instruction 
was  offered  by  the  accused  and  refused  that  he  could  not  be  convicted  upon 
evidence  of  what  other  persona  did,  but  must  be  convicted,  if  at  all,  only 
upon  proof  of   his  own   acts  and  conduct,  which  must   be  proved   beyond  i^ 
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reasonable  doubt;  and  it  is  argoed  here  that  if,  as  was  the  faot,  a  "great 
mass  of  testimony  of  acts  and  oonTersatlons  of  persons  other  than  the 
acoased  is  permitted  to  go  to  the  jury  and  be  considered  by  them  on  the  oon- 
spiraoy  theory,  then  the  jury  should  have  been  instructed  as  to  the  purpose 
of  such  testimony,  and  how  far  and  under  what  conditions  It  could  be  con- 
sidered by  them  against  the  accused;"  that,  in  the  language  used  in  Robert- 
son's Ky.  Grim.  Law,  section  109:  "If,  after  the  acts  and  declarations  are  ad- 
mitted in  evidence,  the  testimony  to  establish  the  conspiracy  is  not 
oonclusive,  'the  question  as  to  the  existence  of  such  conspiracy,  at  the  time 
of  the  acts  and  declarations,  should*  be  submitted  to  the  jury  under  appro- 
priate instructions,'  and  the  question  of  whether  the  parties  actually  did 
confederate  in  a  common  purpose,  and  whether  the  acts  and  declarations 
offered  in  evidence  were  actually  done  in  furtherance  of  that  design,  is  for 
the  determination  of  the  jury." 

Oldham  v.  Bentley,  6  B.  Mon.,  481,  is  cited  in  support  of  this  proposition » 
where  it  was  said:  "It  is  objected  that  the  court  improperly  refused  to  tell 
the  jury  that  the  admission  of  one  of  the  defendants  In  the  absence  of  the 
other  was  not  evidence  against  both.  But  as  there  had  been  previous  evi' 
dence  conducing  to  prove  a  combination,  the  evidence  objected  to  was  prop- 
erly left  to  the  jury,  with  instructions  that  unless  they  believed  from  other 
evidence  that  the  defendants  had  combined  for  the  purpose  of  effecting  the 
purpose  as  alleged,  this  evidence  should  have  no  effect  as  proof  except  against 
the  defendant  who  made  the  admission." 

Also  Sandusky  v.  McGee,  7  J.  J.  M.,  266,  and  Goings  v.  State,  46  Ohio  St.» 
407,  the  latter  case  being  the  only  adjudged  caae  in  support  of  the  admlssioD 
of  testimony  as  to  the  acts  and  declarations  of  co-consplrators  upon  the  trial 
of  an  indictment  where  conspiracy  is  not  charged,  in  which  case  there  is  a 
olear  recognition  of  the  principle  contended  for. 

While  the  Instruction  which  was  in  fact  asked  upon  this  subjeot  was  not 
framed  in  accoidance  with  the  rule  in  this  State,  the  fact  remains  that  an 
Instruction  was  asked  directly  upon  this  subjeot,  and  the  court  should  have 
given  the  whrle  law  of  the  case.  And  while,  upon  the  former  appeal,  the 
question  of  an  instruction  upon  this  point  was  not  presented  or  considered, 
and  the  only  questions  considered  upon  the  instructions  were  as  to  the  pro- 
prle(:y  of  those  which  were  in  faot  given,  we  find  the  doctrine  now  pre- 
sented was  distinctly  recognised  in  the  opinion.  Said  the  court  upon  the 
former  appeal,  considering  testimony  as  to  the  acts  and  declarations  of  others, 
who  were  either  co-defendants  or  supposed  to  be  co-conspirators :  "Of  course 
the  testimony  of  neither  of  these  witnesses  has  any  bearing  upon  the  guilt 
or  innocence  of  the  defendant,  Howard,  unless  the  Commonwealth,  by  other 
testimony,  establishes  a  guilty  connection  between  the  defendant  and  Yout- 
sey,  and  shows  to  the  satisfactioo  of  the  jury  either  that  he  fired  the  fatal 
shot,  or  was  present  and  aided  and  encouraged  Youtsey  or  another  to  do  so." 
(Howard  v.  Commonwealth,  22  Ky.  Low  Rep.,  1850.) 

And  again  :  "And  on  the  trial  of  one  of  several  defendants  jointly  indicted 
for  an  offense,  the  declaration  of  a  co-defendant  made  in  the  absence  of  the 
defendant  on  trial  in  furtherance  of  the  common  purpose  is  admissible,  when 
a  prima  far^le  case  of  conspiracy  has  been  made  out.  To  authorize  the  ad- 
mission of  such  evidence  an  express  averment  in  the  Indictment  of  the  fact 
of  a  conspiracy  is  not  necessary.    (Goings  v.  State,  46  O.  St.,  467.) 
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"But  to  make  the  declaration  competent  it  mast  have  been  ]n  fnrtberaDoe 
of  the  prosecDtlon  of  the  common  object,  or  constltnted  a  part  of  the  res 
gestae  of  some  act  done  for  that  purpose. "  (1  Taylor's  By.,  page  542,  section 
630;  ibid,  page  1860. ) 

And  again  :  *'It  seems  to  ns  that  these  declarations  of  Yontsey  come  within 
the  role  laid  down  in  these  anthorities,  and  are  competent  evidence  to  go  to 
the  jury.  But  it  mnst  not  be  forgotten  that  the  defendant's  guilt,  as  prin- 
cipal or  accessory,  can  only  be  finally  established  by  evidence  of  his  own 
acts."  (Wright's  Criminal  Conspiracies,  69  and  71;  Stephens'  Digest  of 
Criminal  Law,  article  89:  ibid,  page  1861.) 

Under  these  principles,  it  follows  that  while  the  particular  instrnotloni 
asked  upon  this  subject  should  not  have  been  given,  the  law  should 
Jiave  been  stated  to  the  jury.  If  a  conspiracy  had  been  alleged  in  the  indict- 
ment, it  would  undoubtedly  have  been  necessary  to  instruct  the  jury  as  to 
the  extent  and  the  circumstances  under  which  evidence  of  the  acts  and 
declarations  of  co-conspirators  were  to  be  received  against  the  accused. 
Such  an  instruction  is  universally  required  and  given  in  all  cases  where 
conspiracy  is  charged.  Where,  as  in  this  case,  a  conspiracy  is  not  charged, 
but  nevertheless  the  Commonwealth  is  permitted  to  introduce  evidence  that 
a  conspiracy  existed;  that  the  accused  was  a  member  of  it,  and  that  various 
persons  who  are  claimed  to  be  co- conspirators  did  acts  and  made  declarations 
In  furtherance  of  the  purpose  of  such  conspiracy,  it  follows  inevitably  that 
the  jury  should  be  told,  In  effect,  how  far  and  under  what  oircumstAnces 
they  could  consider  evidence  of  the  acts  and  doings  of  the  co  conspirators  as 
evidence  against  the  defendant  on  trial.  Some  such  instruction  shonld  have 
been  given  as  was  given  in  the  Powers  case  (£8  Ey.  Law  Rep.,  1887):  **If 
the  jury  believe  from  the  evidence  beyond  a  reasonable  doubt  that  a  oon- 
epiraoy  was  formed  between  the  defendant  and  •  •  •  Henry  Toutsey.  *  •  • 
or  either  or  any  of  them,  or  with  others  to  the  jury  unknown,  acting  in  con- 
cert with  them,  or  either  of  them,  to  kill  William  Goebel,  then  after  the  for- 
mation of  said  conspiracy,  if  any,  every  act  and  declaration  of  each  of  the 
oonspirators  done  or  said  in  furtherance  of  the  common  design  before  the 
consummation  thereof,  became  the  act  or  declaration  of  all  engaged  in  the 
conspiracy." 

It  is,  therefore,  not  necessary  to  consider  whether  this  court  has  power  to 
review  its  own  decision  upon  a  second  appeal.  The  rule  that  the  law  aa 
declared  on  the  first  appeal  is  the  controlling  principle  of  the  case  on  the 
second  appeal  is  recognized,  whether  such  rule  be  regarded  as  an  application 
of  the  doctrine  of  res  judicata  or  of  stare  decisis,  or  simply  what  is  called  in 
Tan  Fleet  on  Former  Adjudication  a  rule  **of  expediency,  which  is  not  to 
be  lightly  disregarded."  There  is  considerable  conflict  of  authority  upon 
this  rule,  but  as  said  by  Mr.  Aiken  in  the  article  on  appeals,  in  9  Enoycl.  of 
Pleading  and  Prac,  page  881 :  "The  principle  is  sharply  limited  to  deoisioDS 
on  a  prior  appeal  on  points  necessary  to  a  determination  of  the  oause.  On 
natters  not  essential,  or  questions  incidental  or  not  considered,  the  court  la 
not  conclusively  bound  on  the  second  appeal." 

On  the  former  appeal  of  this  case  the  question  was  as  to  the  errors  oom- 

plained  of.    The   questions  were   whether  the   errors  complained   of  were 

reversible.    It  was  held  that  certain  of  those  errors  were  reversible,  and  tbe 

ndgment  was  reversed.    Other  matters  complained  of  were  held  not  to  be 
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«Tror.  This  qneetioD  was  Dot  preseoted  or  considered,  bat  the  le^al  dootrioe 
applicable  was  ooDsldered  and  aDnonnoed,  and  shonld  have  been  followed  by 
the  circuit  court.  Coosiderable  argument  is  devoted  to  the  proposition  that 
"the  law  presumes  the  accused  to  be  a  person  of  at  least  ordinary  good  char- 
acter; that  this  presumption  continues  throughout  the  case,  and  Is  evidence 
In  favoi  of  the  accused » and  that  an  instruction  should  have  been  given  upon 
this  subject.  As  an  abstract  proposition  of  law,  there  is  no  doubt  of  the 
'Correctness  of  the  proposition,  which  is  supported  by  innumerable  author- 
ities. Whether  it  should  be  given  In  an  instruction  to  the  jury  is  another 
question.  The  only  authorities  cited  upon  the  proposition  that  an  instruc- 
tion upon  this  point  must  be  given  are  cases  In  the  Federal  court  (McKnigbt 
T.  United  States,  97  Fed.  Rep.,  210;  Mullen  v.  United  States.  106  Fed.  Rep., 
^94),  and  in  a  case  from  Texas  (Stephen  v.  State,  20  Tex.  App.,  256),  In  which 
last-named  case  it  was  held  that  as  counsel  for  the  State  Improperly  discussed 
the  character  of  the  defendant,  which  was  not  put  In  Issue,  the  court  should 
bave  given  the  jury  a  special  charge  upon  the  subject  of  good  character,  in 
«rder  to  prevent,  as  far  as  possible,  any  prejudice  to  the  defendant  by  reason 
thereof.  As  to  the  cases  in  the  Federal  courts.  In  one  of  which  the  case  was 
reversed  because  of  comments  by  the  district  attorney  similar  to  those  con- 
demned In  the  Texas  oise,  it  must  be  remembered  that  the  Federal  courts 
follow  the  English  practice  as  to  charging  the  jury.  The  judges  comment  at 
length  upon  the  testimony,  and  advise  the  jury  specifically  as  to  the  weight 
-and  credit  which  should  be  given  to  particular  parts  of  It;  while  It  might 
l)e  eminently  proper,  under  that  ftystem  of  charging  the  jury,  to  say  to  them 
that  the  accused  was  presumed  to  be  a  person  of  at  least  ordinarily  good 
character,  and  that  this  presumption  continues  throughout  the  trial  of  the 
ease,  such  a  procedure  is  unheard  of  under  our  system,  and  its  adoption  by 
this  court  would  necessitate  the  reversal  of  nearly  ever^  Commonwealth 
case.  A  contrary  procedure  seems  to  be  well  established,  and  we  do  not 
think  the  refusal  of  the  trial  court  to  instruct  as  requested  was  error. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
-directions  to  award  appellant  a  new  trial,  and  for  further  proceedings  con- 
«i8tent  herewith. 

Judge  GufPy  concurs  in  the  reversal  for  the  sole  reason  that  the  court  did 
not  give  the  iniitructioo  indicated  In  the  opinion,  but  holds  that  no  other 
«rror  was  committed  by  the  court  to  the  prejudice  of  the  appellant. 

Whole  court  sitting,  Judges  Paynter,  White  and  Hobson  dissenting. 


KLOSTERMAN,  &o.  v.  CHESAPEAKE  &  OHIO  RT.  CO.,  &c. 

(Filed  December  17,  1&02.) 

1.  Railroads— Damages— Statutes  of  limitation— This  action  was  brought 
^  recover  damages  for  injuries  to  property  from  the  operation  of  a  double 
%raok  of  a  railroad  on  a  street  near  appellants'  houses.  In  defense  appellee 
<}]alms  that  pA*  its  railroad  was  constructed  more  than  five  years  before  the 
institution  of  ill#«otlon,  the  right  of  recovery  was  barred  by  the  statute  of 
limitation.  Held— That  a  railroad  is  a  permanent  structure,  and  when  Its 
<xni8tniction  in  the  streets  of  a  city  is  authorised  by  legislative  and  munld- 
gial  antbority,  all  damages  naturally  resulting  from  the  proper  operation 
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of  the  road  oao  then  be  asoertaioed  and  determined,  and  the  cause  of  action 
therefor  ie  barred  by  Hioitatioo  after  flye  years  from  the  time  the  action 
might  first  have  been  instituted.  In  this  case  the  authority  was  expressly 
limited  by  municipal  authority  to  a  single  track,  and  it  can  not  by  con- 
sbruotion  be  enlarged,  for  this  would  be  to  violate  the  plain  terms  of  the  in- 
strument. The  limitation  of  five  years  does  not  protect  appellees  f-roio 
liability  for  injury  done  appellants,  as  their  road  was  not  constructed  under 
proper  municipal  authority. 

2.  Measure  of  damages— The  damage  for  which  appellants  are  entitled  to 
recover  is  for  constructing  and  maintaining  two  Instead  of  one  track. 
Whatever  damages  appellants  sustained  by  reason  of  the  construction  and 
operation  of  two  tracks,  which  they  would  not  have  sustained  by  the  con- 
struction and  prudent  operation  of  one  track,  is  the  Amount  of  damages  ap- 
pellants are  entitled  to  recover. 

Harvey  Myers  for  appellants. 

Simrall  &  Galvin  and  G.  P.  ChenauU  for  G.  &  O.  By.  Go. 

J.  W.  Bryan  and  E.  W.  Hlnes  for  L.  &  N.  R.  B.Go. 

Appeal  from  Kenton  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Paynter. 

The  former  opinion  of  this  court,  delivered  herein  by  Judge  Hobson,  is  as 
follows:  "Frank  A.  Klosternian  died  on  Februnry  lo,  1802,  the  owner  of 
certaio  real  estate  in  Covington,  Ky. ;  appellants  are  his  widow  and  children, 
six  of  the  latter  being  infants;  they  filed  this  suit  December  6,  1896,  against 
the  Ghesnpeake  &  Ohio  By.  Go.,  the  Govingfcon  &  Cincinnati  Elevated 
Bailroad  and  Transfer  and  Bridge  Co.  and  the  Louisville  &  Nashville  B. 
B.  Go.  to  recover  dumages  in  tl)e  sum  of  |7,U00  for  alleged  injuries  to  the 
real  estate  received  by  them  from  the  decedent,  the  widow  being  executrix 
of  his  will  and  guardian  of  his  children,  and  as  such  joined  also  in  the  suit. 
Issue  was  joined  upon  the  petition,  and  on  final  hearing  the  court  gave  the 
jury  a  peremptory  instruction  to  find  for  the  appellees. 

"Appellant's  property  is  situated  at  the  corner  of  Lewis  and  Craig  streets; 
it  has  on  it  two  brink  housHR,  one  is  a  three-story  brick  building  situated  on 
the  corner  and  fronting  on  both  streets,  the  first  story  is  used  as  a  storeroom 
for  mercantile  purposes,  tlie  second  and  third  as  a  residence;  the  other  is  a 
two-story  dwelling  fronting  on  Craig  street;  there  is  a  small   area   or  yard 
between  the  two  houses.     The  railroad  tracks  complained  of  run  diagonally 
across  Craig  and  Lewis  streets  at  their  intersection;  the   nearest  rail  is  six 
and  one-half  feet  from  the  gut,f(»r  curb;  inside  of  the  gutter  curb  is  a  side- 
walk sis  feet  wide;  both  the  buildings  extend  out  to  the   sidewalk  so   that 
at  the  cnrner  the  three-story  brick  house  is  only  about  fourteen  feet  from  the 
nearest  rail  of  the  railroad  track  or  about  eleven  and  one-half  feet  from   the 
side  of  the  car.s  when  iiissinj?.     Crnig  nnd  Lewis  streets  ore  each   thirty  feet 
wide,  including  the  sidewalk  on  either  side.     The  railroad  at  this  point  is  a 
double  trank  and  la  used  almost,  constantly  day  and  night.     Bufore  the  rail- 
road was  built  the  pro;n'r!Y  renti'd  for  ?42  a  month,  now    it   brings   scarcely 
enough  to  jKiy  t'lxts  :\u<\  lnsijranrc\     The  trains  operated  are  many  of   them 
heovy  frei>?hts,  uliirh  j  ir  mm  !  shak*'  \)  v  Iiduses  to  Fiioh  an  extent  as  to  alarm 
the  occupants  and  wake  rluMu  at    nljrht.     A    large  quantity   cif   cinders  and 
smoke  is  thrown  into  and  upon    the   property,    sometimes  filling   the  fron^ 
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rooms  with  smoke  and  to  such  an  extent  that  it  is  im practicable  to  keep  the- 
front  windows  open  at  ail.  Large  quantities  of  cinders  fall  upon  the  roof 
and  yard,  burning  the  paint  off  the  roof,  causing  it  to  rot  and  unfitting  tbe^ 
yard  for  such  uses  as  the  yard  of  a  residence  is  designed  for.  The  wall  of 
the  two-story  building  is  settled,  the  noise,  vibration  and  discomfort  from 
smoke  and  cinders  is  such  that  only  an  undesirable  class  of  tenants  will  rent 
the  property  for  a  residence,  and  the  storeroom  is  not  desirable  for  a  busi- 
ness place. 

"The  tracks  take  up  substantially  the  intersection  of  the  streets  with  the- 
exception  of  six  feet  on  each  side,  so  as  in  a  great  degree  to  interfere  with 
the  ingress  or  egress  of  wagons  and  teams,  from  the  fact  that  trains  are  pass- 
ing so  often  day  and  night.  There  is  no  doubt  under  the  evidence  that  the 
property  is  desirably  located,  and  was  valuable  before  the  construction  of  the 
railroad,  and  that  by  reason  of  Its  construction  has  been  largely  unfitted  for 
the  purposes  for  which  it  was  intended,  and  greatly  depreciated  in  value. 
The  railroad  was  constructed  precisely  as  it  is  now  in  the  year  1889,  and  the 
action  not  having  been  filed  within  five  years  thereafter,  the  appellees 
interpose  the  plea  of  limitation,  and  it  was  on  this  ground  that  the  court 
below  gave  the  jury  peremptory  instruction  to  find  for  appellees. 

*'In  L.  &  N.  R.  R.  Co.  v.  Orr,  91  Ky.,  109,  this  court  held  that  a  railroad 
must  be  reirarded  as  a  permanent  structure,  and  when  its  construction  in 
the  streets  of  a  city  is  authorized  by  legislative  and  municipal  antbority, 
all  damages  naturally  resulting  from  the  proper  operation  of  the  road  can 
then  be  ascertained  and  determined,  and  the  cauEe  of  action  tberefor  is 
barred  by  limitation  after  five  years  from  the  time  the  action  might  first 
have  been  Instilutfd.  This  case  has  been  followed  in  so  many  subsequent 
causes  that  the  question  is  not  now  an  open  one,  but  we  are  nut  inclined  to 
extend  the  rule  beyond  the  limits  thus  laid  down  or  to  apply  it  to  a  case 
where  the  construction  of  the  railroad  in  the  street  is  not  authorized  by 
legislative  and  municipal  authority. 

"As  has  bren  held  by  this  court  in  several  cases  ard  is  recognized  in  section 
243  of  our  present  Constitution,  the  injury  to  property  in  cases  of  thla  char- 
acter is  substantially  a  taking  of  private  property  for  public  use,  and  where 
this  taking  has  not  been  done  under  proper  authority  of  law  it  should  stand 
as  to  limitation  on  the  same  plane  as  any  other  taking  of  real  estate.     The 
structure  being  permanent,  the  action  is  not  for  a  trespass  upon  the  property 
Id  which  damages  witliin  the  preceding  five  years  may  be  recovered,  but  the 
question    to   be   determined    is:  What   will   be   a  fair   compensation  to   the 
o\¥ner  of  the  property  for  the  depreciation  of  the  value  of  his  property  by  the 
servitude  that  is  thus  placed  upon  it?  When  the  cousl ruction  of  the  railroad 
is  authorized  t>y  law,  all  persons   must  take   notice   of   this,  and    there   are 
soand  reasons  of  public  policy  for  not   extending   the   bar  of   limitation   to 
those  oases  where  the  construction  is  not  by  authority  of  law,  and  tiie  citizen 
can    Dot   well   understand   his   rifihts.     It   remains,  therefore,  to   determine 
whether  the   tracks  in  question   weru   constructed   under   proper   legislative 
and  munclpal  authority.     On  August  27,  1851,  the  council  of  the  city  of  Cov- 
ington granted  to  the  Covington  &;  Lexington  railroad  permiss^ion  to  lay  its 
road  in  Washington  street.     The  Covingtou  &  Lexington  railroad  was  after- 
irds  succeeded  by  the  Kentucky  Central  railroad,  and  on  October  23,  1885 » 
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^he  oity  oouDoll  granted  to  It,  its  suooessors  or  assigns,  permisf ion  to  extend 

Its  track  from  its  terminus  to  a  point  on  or  near  the  Obio  river,  and  'the 

rigbt  of  way  for  a  single  track  oyersucli  streets  and  alleys'  as  might  be  best 

Tor  said  company  to  use.    This  grant  was  in  terms  limited  to  *tbe  rigbt  of 

way  for  a  single  track.'    On  December  17,  1887,  the  Kentucky  Central  rail- 

"road  sold  and  assigned  to  the  Covington  &  Cincinnati  Elevated  Railroad  and 

transfer  and   Bridge  Co.  all  of  its  rights,  privileges  and  franchises  under 

and  by  virtue  of  these  ordinances,  and  it  is  insisted  that  it  was  justified  is 

constructing  the  double  track  in  controversy  under  this  authority.    But  the 

original  ordinance  made  in  1861  granted  a  rigbt  of  way  only  on  Washington 

'vtreet,  and  the  ordinance  of  October  23,  1886,  in  express  words  granted  only 

'«  rigbt  of  way  for  a  single  track.    Where  the  authority  is  expressly  limited 

to  a  single  track  it  can  not  by  construction  be  enlarged,  for  this  would  he 

^o  violate  the  plain  terms  of  the  instrument.    Unless,  therefore,  there  was 

Home  other  authority  for  building  this  double  track,  the  case  does  not  fall 

within  the  rule  laid  down  in  L.  &  N.  B.  R.  Co.  v.  Orr,  above  referred  to. 

Appellees  also  rely  on  certain  provisions  of  the  charter  of  the  bridge  com- 
pany and  certain  actions  of  the  municipal  authorities  of  Covington.  These 
will  now  be  considered  :  The  bridge  company  was  incorporated  by  en  act 
^approved  April  4.  1884,  under  the  name  of  the  Covington  &  Cincinnati  Pier 
Bridge  Co.  By  an  act  approved  February  9,  1886,  the  name  of  the  corpora- 
"^ion  was  changed  to  the  Covington  &  Cincinnati  Elevated  Bailroad  and 
Transfer  and  Bridge  Co.  This  ant  also  contains  the  following  provision 
XI  Acts,  1885-1886,  840):  'Said  corporation  is  hereby  authorized  and  em- 
powered to  construct,  maintain  and  operate  railroad  tracks,  with  necessary 
turnouts  and  sidings  upon,  the  said  bridge  and  the  approach  thereto.* 
K  Section  8.) 

"  'The  said  corporation  shall  also  have  power  to  construct  a  railway  track, 
^ith  necessary  turnouts  and  sidings  upon,  over,  along  or  across  any  public 
streets,  roads,  alleys,  avenues,  or  through  or  over  any  blocks  or  ground 
between  such  streets,  for  the  purpose  of  making  connection  with  the  depots 
x)r  railway  tracks  of  any  railroad  in  the  city  of  Covington  within  such 
territorial  limits  as  the  city  council  of  said  city  shall  prescrllie.'  (Section 
4.) 

"  'The  said  company  shall  construct  and  maintain  tracks  connecting  Ita 
bridge  with  the  Kentucky  Central  railroad  in  such  manner  as  to  enable 
'other  railroads  to  connect  their  lines  of  railway  with  said  tracks  approach > 
ing  said  bridge.  Connections  made  by  any  other  railroad  with  such  con- 
oectlng  tracks  shall  be  so  made  as  to  admit  other  roads  to  connect  therewith, 
and  any  railroad  now  existing,  or  to  be  hereafter  constructed,  within  the 
'oity  of  Covington  shall  have  the  right  to  connect  its  railway  with  said  cod* 
neciing  tracks,  and  shall  have  the  right  to  use  the  same  for  the  purpose  of 
and  to  cross  said  bridge  with  Its  locomotives  and  cars  upon  the  payment  of 
toll  and  upon  the  terms  in  this  act  expressed.'    (Section  8.) 

"  'The  said  company  shall  not  have  the  power  to  acquire  more  than  one 
right  of  way  from  any  depot  in  Covington  to  its  bridge,  and  shall  obtain 
no  permit  or  privilege  from  the  city  council  of  Covington  fer  such  right  of 
way  without  first  having  given  at  least  one  week's  notice  of  its  intention  to 
ixnake  application  therefor,  which  notice  shall  be  in  writing  and  be  serred 
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OD  the  olty  clerk  of  said  city,  and  said  oorporatlOD  shall  also  cause  said? 
Dotlce  to  be  pahllshed  Id  some  newspaper  circulating  in  OoTington  at  least, 
seven  days  before  the  making  of  such  application.'    (Section  10.) 

"The  corporation   was   also   authorised   by   section  6  of  the  charter   to. 
acquire,  either  by  purchase  or  assignment,  such  right  of  way  as  any  other 
company  then  possessed  or  held  over  or  across  any  streets  or  blocks  of  ground 
in  Covington.     The  only  purchase  it  made  was  from  the  Kentucky  CentiaL 
railroad  as  above  stated,  and  as  this  was  only  a  right  of  way  for  a  single 
track,  authority  to  construct  and  maintain  the  double  tracks   in   question 
must  depend  upon  a  compliance  on  its  part  with  the  provisions  above  quoted 
from  its  chart-er.     It  was  only  authorized   by  the  charter  to  construct  ita. 
track  within  such  territorial  limits  as  the  city  council  of  the  city  should  pre- 
scribe.    (Section  4.)    It  had  no  power  to  acquire  more  than  one  right  of  way 
from  any  depot  to  its  bridge,  and  uould  obtain  no  permit  or  privilege  from, 
the  council  without  first  giving  a  week's  notice,  by  service  on  the  clerk  and 
publication  in  a  newspaper  circulating  in  the  city.    (Section  10.) 

"The  record  shows  tbatat  a  meeting  of  the  council,  on  A  pi  11  22,  1886.  the 
bridge  company  presented  a  paper,  informing  the  council  that  it  had  located 
the  approaches  to  its  bridge  from  a  certain  square,  running  thence  northward- 
ly to  the  Ohio  river,  and  requesting  the  council  to  approve  the  selection,  the. 
paper  stating  that  due  notice  of  the  application  had   been  given  to  the  city 
clerk,  and  by  publication   as  required  by  law.    The  council  thereupon  re- 
ferred the  matter  to  its  committee  on  railroads  and   bridges,  to  report  by 
ordinance  or  otherwise,  when  the  company  presented  more  specific  location 
of  their  route.    This,  so  far  as  the  record   shows,  was  never  done,  and   no 
action  was.ever  taken   by  the  council  on  the  application.    The  record   also 
shows  that  at  the  same  meeting  of  the  council,  on  April  22,  1886,  the  Een-^ 
tacky  Central  railroad  reported  to  the  council  its  location  of  its  right  of  way^, 
under  the  ordinance  of  October  22  1886,  along  the  route  now  ocoupitd  by 
the  tracks  in  controversy.    The  record  further  shows  a  prolonged  struggle 
between  the  city  authorities  and  the  railroad  companies  about  their  rights 
of  way.  and  on  July  29,  1886,  a  majority  and  minority  report  were  presented 
in  r<*gard  to  the  granting  of  the  right  of  way  to  the  bridge  company,  but  no 
aotion  appears  to  have  been  taken  on  either  report. 

"After  this  the  Kentucky  Central  deeded  to  the  bridge  company  its  right  of 
way,  and  It  is  hard  to  escape  the  conclusion  that  the  bridge  company,  to  avoid 
the  terms  sought  to  be  imposed  upon  it  by  the  city,  or  for  some  other  reason, 
oeased  to  prosecute  Its  application  to  the  council,  and  undertook  to  get  along 

« 

DDder  its  purchase  from  the  Kentucky  Central.  At  least  the  presumption 
must  be,  as  it  was  only  authorized  to  acquire  one  right  of  way,  and  it  did 
not  follow  up  its  application  to  the  council;  that  this  application  was  aban- 
doned. The  purpose  of  requiring  notice  to  be  given  of  the  application  waa 
tbat  those  interested  might  resist  it  before  the  council,  and  when  this  resist-^ 
anoe  was  made  with  such  effect  that  no  action  was  taken  on  the  application^ 
tbe  only  reasonable  ooDoluslon  is  tbat  the  corporation  made  some  other 
arrangement.  -     >. 

"It  is  also  i^dW&'ln  the  record  that  on  December  22, 1886,an  ordinance  waa. 
paaaed  allowing  the  Covington  Short  Route  and  Transfer  Co.  to  build  a  line. 
from  Licking  river  to  the  Kentucky  Central  track,  and  tbat  in  the  year- 
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1889  several  ordinances  were  passed  requiring  the  f  reotlon  of  safety  f^ates  and 
the  keeping;  of  flagmen  at  different  points  along  the  tracks  in  controTersj. 
It  Is  contended   for  appellants  that  the  council  in  doing  this  only  protected 
the  people  of  the  city,  and  that  such  ordinances  were  not  grants  of  right  of 
way,  but  only  police  regulation   to  prevent  the  trains  from  running  over 
people.    However  this  may  be,  we  do  not  think  a  grant  by  Implication  or 
^OQuiescence   could  be  properly  made  by  the  city  council  under  section  10  of 
the  charter  above  quoted,  for  it  contemplates  that  the  persons  interested 
shall  have   notice  of   the   application    and  an    opportunity  to   resist  It.     To 
allow  a  grant  to  arise   from  the  acquiescence  of  the  council,  without   notice 
to  those  interested  as  provided   by  the  statute,  would  be  to  defeat  Its  entire 
purpose.    We  are,  therefore,  of  opinion  that  the  conafcructlon  and  operation 
-of  the  double  tracks  in  front  of  appellants'  property  was  not  under  regula 
legislative  and  municipal  authority.    While  there  was  authority  to  construct 
and  operate  a  single  track,  a  double  track,   running  necessarily  so  close  to 
the  property,  was  a  much  more  grievous  burden,  and   we  do  not  think  the 
-statue  of  limitation  should  bar  any  part  of  the  injury  done,  for  the  reason 
that  it  is  an  entirety  and  not  Reparable.    It  would  mean  that  after  five  years 
the  city  authorities  and  the  person  interested,  having  acquiesced  in  the  con- 
struction of  the  railroad,  can  not  enjoin  its  operation  or  require  its  removal. 

"Appellees,  after  theexpendituresmadeby  them,  must  be  allowed  to  main- 
tain and  operate  their  road,  but  if  in  so  doing  they  take  the  property  of 
appellants,  they  must  make  them  a  fair  compensation  for  the  injury  done. 
The  road  can  not  now  be  treated  as  an  illegal  structure  or  its  operation  as 
a  nuisance.  All  we  hold  is  that  limitaton  of  five  years  does  not  protect 
•appellees  from  liability  for  injury  done  nppellants,  as  their  road  was  not  con- 
■ctructed  under  proper  municipal  authority." 

The  opinion  so  well  states  the  facts  in  the  case,  the  various  legislative 
-enactments,  the  proce'edlngsof  the  common  council  of  the  city  of  Coving- 
ton and  the  conclusion  as  to  the  application  of  the  doctrine  of  the  Orr  case, 
it  is  incorporated  in  this  opinion.  The  court  recedes  only  from  that  part 
of  the  opinion  where  it  is  Bnid  :  "We  do  not  think  the  statute  of  limitation 
should  bar  any  part  of  the  injury  done,  for  the  reason  that  it  Is  an  entirety 
and  not  separable." 

Under  the  doctrine  of  the  Orr  case  the  five-year  statute  of  limitation  would 
have  barred  the  appellants*  cause  of  action  had  the  appellees  constructed 
only  a  single  track  because  it  was  done  under  legislative  and  municipal 
authority.  The  appellees  did  not  have  munioipal  authority  to  construct  the 
additional  track;  the  mere  fact  that  it  was  constructed  at  the  same  time 
that  the  authorized  one  was  could  not  make  it  a  lawfully-constructed  track. 

It  was  as  much  an  additional  servitude  upon  the  street  and  injury  to  the 
property  of  appellants  as  it  would  have  been  had  it  been  constructed  anterior 
or  subsequent  to  the  construction  of  the  authorized  track.  The  effect  upon 
the  rights  of  the  appellants  was  just  the  same  whether  the  authorized  track 
was  constructed  prior  to,  at  the  same  time  or  subsequent  to  the  construction 
of  the  authorized  one.  The  time  of  the  construction  could  not  affeot  In  any 
way  the  application  of  the  statute  of  limitation  to  the  rights  of  appellaota. 
When  the  authorized  track  was  constructed  under  the  Orp^case  the  flve-year 
statute  of  limitation  began  to  run;  when  the   unauthorized  one  was   oon- 
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fitruoted  and  damaged  the  property  of  the  appellants,  it  was  an  unlawful  tak- 
lnf(of  their  property  and  the  fifteen-year  statute  of  limitation  applied. 

As  the  appellees  bad  the  ri^ht  to  maintain  one  traok  under  legislative  and 
municipal  authority,  did  it  forfeit  the  right  to  have  the  five-year  statute  of 
limitation  apply  to  appellant's  cause  of  action  for  injury  and  damages 
resulting  from  its  prudent  operation?  Upon  reconsideration  we  have  con- 
cluded that  it  has  not  lost  it.  Its  unauLhorized  act  could  not  change  the 
application  of  the  law  of  limitation  to  a  cause  of  action  existing  independent 
of  such  act.  It  could  no  more  do  so  than  the  doing  of  the  lawful  act  could 
change  the  application  of  another  statute  of  limitation  to  the  cause  of  action 
growing  out  of  the  unauthorized  act.  The  construction  of  two  tracks  created 
an  additional  servit^nde  upon  the  narrow  street,  and  the  operation  of  trains 
oyer  both  of  them  necessarily  added  to  the  damages  to  appellants'  property. 
While  the  construction  and  operation  of  the  two  tracks  makes  it  more  difQcult 
to  determine  the  damage  resulting  to  the  appellants  than  it  would  if  only 
one  had  been  constructed  and  operated,  still  that  diflflculty  which  has  been 
created  by  appellees  should  not  be  interposed  as  a  barrier  to  appellants'  right 
to  have  redress  for  their  wrongs. 

The  damage  for  which  they  are  entitled  to  recover  from  appellees  is  for 
constructing  and  maintaining  two,  instead  of  one,  track.  Whatever  dam- 
ages the  appellants  sustained  by  reason  of  the  construction  and  operation  of 
two  tracks,  which  they  would  not  have  sustained  by  the  construction  and 
prudent  operation  of  one  track,  is  the  amount  of  damages  appellants  are  en- 
titled to  recover.  This  we  believe  to  be  the  correct  rule  for  the  measurement 
of  the  damages  they  have  sustained,  and  for  which  their  right  to  recover  is 
Dot  barred  by  the  statute  of  limitation. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting.  Judges  Burnam,  DuHelle  and  O'Bear  dissenting. 


KIESEWETTBB  v.   KRESS.  &c. 
(Filed  December  17,  1902— Not  to  be  reported.) 

1.  Mortgages— Bills  and  notes— In  an  action  on  a  note  for  |1,000,  secured 
by  mortgage  on  a  tract  of  land,  the  defense  of  no  consideration  was  inter- 
posed. The  burden  of  proof  -being  upon  defendant,  the  notes  will  not  be 
oanoelled  upon  a  bare  suspicion  of  fraud  when  the  evidence  fully  shows 
that  a  sufficient  consideration  supports  same. 

S.  Husband  and  wife— Homestead— Wills— Where  the  husband  and  wife 
united  in  the  execution  of  a  mortgage  and  afterwards  the  husband  died, 
leaving  a  will,  by  which  he  devised  bis  estate  to  bis  wife  for  life,  subject  to 
the  payment  of  his  debts  and  the  remainder  to  his  two  children,  the  widow 
-win  be  considered  as  having  relinquished  her  dower  right  only  and  having 
failed  to  renounce  the  provisions  of  the  will,  is  not  entitled  to  claim  home- 
stead in  her  own  right,  but  her  failure  to  renounce  the  provisions  of  the 
"Will  could  not  affect  the  rights  of  the  unmarried  infant  children  to  a 
homestead.  The  testator  may  dispose  of  his  homestead  by  will  without 
prejudice  to  his  creditors,  but  not  to  affect  the  rights  of  his  unmarried  in- 
fant ohildreu. 

8.  Deoedentaiiesftates— Interest— Failure  of  a  creditor  of  a  decedent's  estate 
to  demand  payment  of  the  personal  representetive  within  one  year,  as  re- 


1240  KIEUEWETTEB  V.    KRESS,  &0. 

quired  by  seotlon  3884,  Keutuoky  Statutes,  is  oot  entitled  to  any  Intereit 
until  After  judgment. 

Byrne  &  Beed  for  appellant. 

R.  G.  Simmone  and  H.  G.  Thelssen  for  appellees. 

Appeal  from  Kenton  Girouit  Gourt. 

Opinion  of  the  court;  by  Jud^e  O'Rear. 

Mlohael  Kress,  on  October  9,  1884,  executed  to  appellant,  his  step  daughter,, 
the  following  note :  "Two  years  after  my  death  I  bind  my  estate  and  per- 
sonal representatives  to  pay  to  Gatherlne  Klese wetter,  or  order.  §1,000,  for 
value  received.  This  note  secured  by  mortgage  on  real  estate  in  Kenton 
county,  Ky.,  and  this  note  not  to  bear  interest  until  my  death,  and  thereafter 
at  the  rate  of  6  per  cent,  until  paid.*' 

To  secure  the  note  above  mentioned  the  maker,  Michael  Kress,  and  bia 
wife,  Amelia  Kress  (appellee  herein),  executed  and  delivered  to  appellant- 
a  mortgage,  conveying  to  her  a  tract  of  13  97-100  acres  of  land  in  Kenton 
county.  Amelia  Kress  was  the  second  wife  of  Michael.  Michael  Kress- 
died  August  17.  1893,  and  his  executrix  qualified  under  his  will  probated 
August  26,  189B.  The  widow  continued  to  live  with  her  two  infant  children 
upon  this  land  for  nearly  two  years,  when  she  married  Gornellus  and  re- 
moved with  her  children  to  her  husband's  home.  This  suit  was  filed  Octo- 
ber 2,  1897,  seeking  the  enforcement  of  the  lien  and  the  satisfaction  of  the- 
note  above  named.    The  defenses  were : 

1st.  That  appellant  had  not  demanded  payment  of  the  note  verified  hy 
affidavit  of  the  claimant  as  required  by  law,  within  one  year  after  the  death 
of  the  testator,  or  within  one  year  after  the  maturity  of  the  note. 

2d.  That  the  property  mentioned  was  the  homestead  of  the  testator,  and 
that  he  devised  it  as  such  to  his  widow  and  infant  children. 

3d.  That  the  note  sued  on  by  appellant  was  without  consideration. 

To  the  first  defense  it  was  replied  that  there  was  no  personal  estate  out  of 
which  the  appellant's  debt  could  have  been  paid,  and  that  it  was  useless  to 
have  made  the  demand.  The  necessary  purging  affidavit  was  tendered  with  the 
amended  petition.  As  to  the  second  and  third  defenses  it  was  replied  that  ap- 
pellant had  been  the  owner  of  the  land  before  the  execution  of  the  mortgage, 
and  that  the  mortgage  really  represented  its  purchase  money,  and,  there-- 
fore,  there  oould  be  no  claim  to  homestead  In  the  land  as  against  it,  and  that 
of  course  was  also  a  sufficient  consideration.    The  rejoinder  denied  that  ap- 
pellant had  evor  been  the  owner  of  the  land,  but  stated  that  Michael   KrsM, 
being  involved  in  liability  to  appellee  Amelia,  who  was  not  then  his  wife,  and* 
for  the  purpose  of  defeating  her  claim,  fraudulently  transferred  the  title  to  the 
property  to  appellant  in  1879.  but  in  trust,  and  that  appellant  took  the  title 
in  trust,  agreeing  to  reconvey  it  upon  demand,  and  that  the  reoonveyanca- 
was  in  satisfaction  of  this  agreement.    This  was  all  traversed,  ezoept  it  waa- 
admitted  that  Michael  Kress  had  conveyed  the  property  to  appellant  in  1879,. 
and  that  she  continued  to  hold  the  title  until  it  was  reoonveyed  to  him  In. 
1884. 

The  proof  in  the  record  shows  (and  the  certificate  of  theolerk  to  the  trana^ 
cript  is  that  the  record  is  complete)  that  appellant  loaned  to  Michael  Kreaa. 
11,000  about  1879,  with  which  to  finish  paying  for  the  land  in  qiiasilon». 
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and  tbat  he.  oonvejed  the  title  to  appellant  to  sec  are  her  in  this  loan.     The 
evidence  oii  this  question  is  by  appellant  and  by  three  other  witnesses,  who 
testified  that  Michael  Kress  in  effect  so  admitted  to  theua.    So  far  as  appel- 
lant's testimony  is  concerned  as  to  the  transactions  of  the  decedent,  it  was 
Incompetent,  and  although  there  appear  to  have  been  no  exceptions  filed  to 
the  depositions,  and  at  least  none  acted  upon  by  the  trial  court,  we  will  not 
consider  her  evidence  in  determining  this  question.    Upon  a  plea  of  no  con- 
sideration the  burden  is  upon  the  defense.    The  writing  under  our  statute- 
purports  a  prima  facie  consideration.    In  addition  to  this  is  the  testimony 
of  the  witnesses  above  named  as  tti  the  admissions  made  by  the  decedent  io 
his  lifetime.    There  is  absolutely  no  evidence  in  the  record  to  the  contrary. 
At  the  utmost  the  circumstances  attending  the  transactions  are  such  as  to 
create  a  suspicion  of  appellant's  claim.    These  circumstances  are:   Michael 
Kress  is  shown  to  have  been  a  small  farmer,  a  laborer  in  a  mill,  of  limited 
means,  bard  working  and  economical.    Appellant  claims  to  have  .had,   and 
to  have  earned  by  ber  labor,  the  $1,000  \iy  question.    There  is  no  other  evi- 
dence than  hers  as  to  ber  financial  circumstances.    Michael  Kress,  'during 
the  lifetime  of  bis  first  wife,  took  appellee,  Amelia  Frederick,  from  an  orphan 
home  when  she  was  aged  fourteen  and  put  her  to  work  as  a  menial.    She 
continued  to  live  in  his  family  until  after  the  death  of  his  wife,  which  oo- 
oarred  when  Amelia  was  about  eighteen.    It  may  be  gathered  from  the  rec- 
ord tbat  Michael  seduced  Amelia,  and  after  the  birth  of  the  child  forced  ber 
to   leave   his  home.    A  short  while  before   this,  a   few   months,  he  made 
the  deed  to  appellant.    Directly  after  the  birth  of  this  child,  Amelia  began 
a  prosecution  against  Michael  Kress  under  the  bastardy  statute.    This  was 
settled  before  trial  by  tbe  marriage  of  Michael  and  Amelia.    Sometime  after 
this  marriage  Michael  Kress  procured  appellant  to  reoonvey  the  property  to 
blm  upon  tbe  condition  that  he  execute  to  ber  the  note  and  the  mortgage 
Eued  upon,  which  was  done. 

Although  some  of  tbe  circumstances  are  enough  to  well  arouse  one's  sus- 
picions that  the  transaction  by  which  the  land  was  conveyed  by  Kress  to 
appellant  was  merely  a  device  by  Michael  Kress  to  defeat  Amelia's  demand 
aKainfit  him,  yet  there  is  no  positive  evidence  to  this  effect,  nor  Is  there  any 
contradicting  the  testimony  offered  for  appellant  as  to  the  transaction  of 
loaning  tbe  money.  It  will  not  do  to  decide  a  case  contrary  to  all  the  testi- 
mony, merely  because  some  circumstances  tend  to  arouse  a  suspicion  as  to 
tbe  truthfulness  of  the  evidence.  A  well-founded  suspicion  will  cause  a 
close  and  critical  scrutiny  of  the  evidence  tending  to  establish  the  fact  in 
doobt;  bat  when  sach  scrutiny  is  had,  and  fitill  the  n>ind  can  lay  hold  of 
nothing  in  tbe  record  safiScient  to  overcome  tbe  evidence,  the  suspicion  must 
yield  to  the  testimony.  In  fact  every  word  of  appellant's  evidence  may  be 
true,  and  yet  tbe  circumstances  named  exist  as  shown.  We  conclude  that 
tbe  court  erred  in  denying  appellant  judgment  upon  her  note.  The  mort- 
gt^tie  sued  on,  given  to  secure  the  note,  purports  to  be  between  Michael 
Kress,  of  Kenton  county,  Kentucky,  of  the  first  part,  and  Catherine  Kiese- 
wetter,  of  Cincinnati,  O.,  of  the  second  part.  It  recites  the  indebtedness  of 
Kress  to  Kiesewetter,  and  gives  a  lien  upon  the  real  estate  to  secure  its  pay- 
ment when  due. 

Tbe  concluding  parngraph  is  as  follows:  "In  witness  "whereof  the  said 

vol.  24—79 
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Miohael  Kress  and  Amelia  Kress,  bi9  wife,  who  hereby  releases  and  relin- 
quishes all  riffht  of  dower  in  the  within  premises,  hereunto  set  their  hands 
this  9th  day  of  October  in  the  year  1884.'*  Michael  Kress  and  his  wife, 
Amelia  Kress,  signed  and  acknowledged  the  instrument. 

We  are  of  opinion  that  Amelia  Kress  relinquished  dower  only  in  this  land, 
and  is  not  precluded  by  the  mortgage  from  now  claiming  her  homestead 
exemption.  We  hold,  under  the  evidence,  that  the  conveyance  to  appellant 
in  1879  was  in  effect  and  intent  a  mortgage  only,  and,  therefore,  appellant 
can  not  claim  to  have  been  the  vendor  of  Kress  in  the  reconveyance  of  the 
land,  nor  can  she  claim  that  her  debt  is  older  than  Kress'  title.  It  is  not. 
Kress  acquired  title  long  before  appellant  claims  to  have  loaned  him  the 
money.  Decedent,  Michael  Kress,  had  the  right  to  convey  his  homestead  by 
deed  or  will.  (Myers'  Gd'n  v.  Myers'  Adm'r,  89  Ky.,  443;  Pendergest  v. 
Heekin,  04  Ky.,  3SI;  Scbnabel  v.  Sohnabel's  Ex'tx.  22  Ky.  Lnw  Hep.,  234.) 
He  did  convey  it  by  will  as  follows  (omitting  parts  unimportant  to  this 
decision ) : 

"1st.  I  dt^sire  all  my  just  debts  and  funeral  expenses  to 'be  paid  as  soon  as 
possible  after  my  decease. 

"2d.  I  give  and  bequeath  to  my  beloved  wife,  Amelia  Kress,  all  my  real 
estate  and  all  personal  property  that  I  may  have,  for  her  natural  life,  and 
at  her  death  to  be  the  property  of  her  two  children,  John  Kress  and  Julius 
Kress,  to  be  share  and  share  alike  of  everything  that  she  may  have. 

"3'J.  I  hereby  nominate  and  appoint  my  wife,  Amelia  Kress, to  be  executrix 
of  this  my  last  will,  and  ask  that  no  bond  be  required  of  her,  and  that  no 
appraisement  be  made  of  my  estate,  and  that  my  wife  be  the  guardian  of 
my  Infant  children." 

The  widow  not  having  renounced  the  will,  as  she  was  by  statute  permitted 
to  do,  is  held  to  have  accepted  under  its  provisions,  and  as  the  will  under 
vvhioh  she  holds  first  requires  the  payment  of  her  testator's  debts  she  holda 
bis  property  subject  to  such  payment.    The  will  creates  a  trust  against  the 
property,  and  it  will  be  charged  with  the  payment  of  the  debts  of  the  tes- 
tator.    (Watson  V.  Christian,  13  Bush,  526;   Taylor  v.    Loller's  Ex'or,  8  Ky. 
Law  Bep.,  778.)    It  must  follow  that  the  right  of  the  widow  to  the  property 
of  the  testator  is  subordinate  to  the  right  of  his  creditors  and  the  payment 
of  their  debts.    But  as  to  the  children  of  the  testator  the  cause  is  not  so  free 
from  difficulty.     In  Myeis  v.  Myers,  89  Ky.,  442,  the  testator  had  devised   a 
lot  to  his  wife  for  life,  and  the  remainder  to  his  daughter.    In   a   contest 
between  the  daughter,  who  was  an  infant,  and  the  creditors  of  the  testator. 
it  is  held  that  although  the  widow  had  not  renounced  the  provisions  of  the 
will,    "the  failure  of  the  widow  to  exercise  an  election  not  to  take  under  a 
will  of  such  owner  can  not   prejudice   his  infant  children."    The   infant 
devisee  was  adjudged  to  be  entitled  to  the  lot,  which  was  worth  less  than  a 
thousand   dollars,  to  the  exclusion  of  the  creditors.     In   the  later  case    of 
Hazelett  v.  Farthing,  94  Ky.,  4*31,  the  testator  devised  all  of  his  property  to 
bis  widow,  children  and  another,  omitting  one  of  his  children.     It  does  not 
clearly  appear  from  the  opinion   whether  the  court  intended  to  decide,  or 
that  the  court  did  decide,  that  the  widow's  failure  to  renounce  the  provisions 
of  the   will  was  binding  upon   the  Infant  children   of  the   testator  as    an 
election  to  take  under  the  will  instead  of  under  the  statute,  giving  the  riKht 
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^f  ocoopancy  of  (he  hoojestead  to  the  unmarried  infaDt  ofaildren  Id  ooojnDO- 
tion  with  the  widow.  The  court  quotes  approvingly  from  an  unreported 
-case  found  in  5  Ky.  Law  Rep.,  680;  Elmore  ▼.  Eimore*8  Adm'r,  where  it 
was  held  that  the  widow  having  accepted  the  provisions  of  the  will,  she  had 
no  riKht  of  homestead,  and  if  she  had  none  the  children  in  such  ^tate  of 
case  had  none.  But  in  the  case  of  Hazelett  v.  Farthing  the  court  held  that 
the  question  of  homestead  did  not  arise,  but  that  the  diAnherited  child  was 
•entitled  to  a  portion  of  the  property  in  question  solely  by  virtue  of  haring 
inherited  an  interest  from  one  of  her  brothers  named  in  the  will  and  who 
had  since  died.  We  can  not  regard  Hazelett  v.  Farthing  as  authority  upon 
the  point  now  under  discussion.  In  Sohnabel  v.  Schnabel's  Ez'or,  22  Ey. 
Law  Rep.,  231,  the  testator  having  only  a  homestead,  that  is,  land  occupied 
^7  him  and  his  family,  worth  not  exceeding  §1,000,  made  the  following  will: 
'Mst.  I  deslrn  all  of  my  Just  debts  and  funeral  Bxpenses  paid. 
"2d.  I  will  and  bequeath  to  my  beloved  wife,  Francis  Schnabel,  all  of  my 
property,  real,  personal  and  mixed,  to  do  with  as  she  pleases." 

The  widow  did  not  renounce  the  provisions  of  the  will,  but  qualified  as 
•executrix.  The  testator  left  three  unmarried  infant  children.  The  question 
-was  as  to  the  liability  of  this  land  to  the  payment  of  the  testator's  debts. 
The  court  took  into  consideration  all  of  the  oases  heretofore  before  thi9 
•court,  and  came  to  the  conclusion  in  the  majority  opinion  that  the  widow's 
interest  was  subject  to  sale  for  the  debts  of  the  testator,  but  that  the  infanta' 
Interests  were  not.  It  was  there  said:  "Being  infants,  they  oould  not 
renounce  the  provisions  of  the  will,  and  are  not  estopped  by  their  failure  to 
-do  so.  Their  mother's  acceptance  of  the  will's  provisions  operated  to  give 
faer  a  fee  simple,  but  subject  to  the  children's  right  of  joint  occupancy  with 
faer  under  the  statute  until  they  should  become  of  age.  Under  the  terms  of 
this  will  the  widow's  interest  was  subject  to  the  payment  of  her  huslMind's 
debts,  but  that  can  not  affect  the  children 's^rlght  to  the  joint  enjoyment  of 
the  entire  homestead  for  the  entire  period  allowed  by  the  statute." 

The  case   last   cited   and   Myers  v.    Myers,  supra,    seem    to    embody   the 

governing  principles  applicable  to  the  one  at  bar.    In  the  Myers  case  it  was 

held  that  where  the  testator  had  devised  his  homestead  to  his  widow  for  life, 

«nd  the  remainder  to  his  infant  child,  the  failure  of  the  widow  to  renounce 

the  provisions  of  the  will  did  not  affect  the  rights  of  the  infant  child.     The 

ooiart  did  not  rest  the  right  of  the  child  in  that  case  upon  the  provisions  of 

the  will.    In  the  Schnabel  case,  where  the  testator  devised  his  homestead  to 

falB  widow  absolutely,  but  subject  to  the  payment  of  his  debts,  it  was  held 

-that  the  failure  of  the  widow  to  renounce  the  provisions  of  the  will,  thereby 

electing  to  take  under  it.  could  not  affect  the  rights  of  the   infants.    The 

substance  of  these  decisions  and  others  cited  is  that  the  testator  may  dispose 

of  his  homestead  by  will  without  prejudice  to  his  creditors,  but  not  to  affect 

the  rights  of  bis  unmarried   infant  children.    But  if  he  devises  it  to  his 

"Widow,  or  to  his  widow  and  infant  children  subject  to  his  debts,  the  widow^ 

by  electing  to  take  under  the  will,  will  take  her  interest  subject  to  the  debts 

•of  the  testator,  because  she  had  power  and  right  to  elect  whether  she  would 

^ak0  the  property  subject  to  that  burden  or  whether  she  would  hold  under 

tbe' statute.    On  the  other  hand  the  infant  children,  having  bad  conferred 

^poD  them  by  statute  the  right  to  a  joint  occupancy  with  the' widow  bf  theii* 
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deceased  pareDt'a  homestead  duriDR  their  unmarried  minority,  and  faavloK 
DO  power  of  eleotion  whether  they  will  claim  under  the  statute  or  the  will 
of  the  ancestor,  can  not  be  concluded  by  the  act  of  the  widow,  but  their 
right  fixed  by  statue  is  not  affected  either  by  the  widow's  act  or  the  tes- 
tator's. The  appellant  did  not  present  her  claim,  verified  as  required  by 
statute,  and  demand  of  the  executrix  its  payment  until  more  than  one  year 
after  the  exeoubrix's  qualiflcation.  The  personal  representative  relies  on  thia 
section  of  the  Kentucky  Statutes: 

"Section  HiSi.  No  interest  accruing  afber  his  de.ath  shall  be  allowed  or  paid 
on  any  claim  against  the  decedent's  estate  unless  the  claim  be  verified  and 
authenticated  as  required  by  law  and  demanded  of  the  executor,  adminis- 
trator or  curator  within  one  year  after  his  appointment." 

Appellant  having  failed  to  comply  with  the  terms  of  the  statute,  there  is 
no  escape  from  its  penalty.  She  can  not  recover  any  interest  accruing  after 
the  death  of  the  testator  and  before  judgment.  From  this  it  follows  that- 
the  judgment  of  the  circuit  court  dismissing  appellant's  petition  must  be 
reversed,  and  is  remanded  with  directions  to  enter  a  judgment  in  favor  of 
appellant  for  the  amount  of  her  note,  with  interest  from  the  date  of  the 
judgment,  and  that  the  title  and  rigbt  of  appellee,  Amelia  Kress,  be  sold  in^ 
satisfaction  thereof,  and  that  the  property  be  sold  subject  to  the  right  of  the 
Infants,  John  and  Julius  Kress,  to  keep  said  premises  as  a  homestead  during 
their  unmarried  minority,  and  for  such  other  necessary  proceedings  as  may 
not  be  inconsistent  herewith. 

Opinion  delivered  herein  June  8,  1903  (34  Ky.  Law  Rep.,  405),  is  with- 
drawn. 

The  whole  court  sitting. 


MoGILL  V.  LOUISVILLB  &  NASHVILLE  R.  R.  CO. 

(Filed  December  17,  1903.) 

Railroads— Damages— Compromise  — Estoppel— Appellant   instituted   thi» 
action  to  recover  damages  for  Injuries  received  by  him  from  gross  negligence- 
of  appellee  while  engased   in  switching  cars,  but  alkged  that  he  did  not- 
olaim,  for  loss  of  time  for  a  definite  period  after  the  injuries,  nor  for  a  drug 
bill,  amounting  in  all  to  $310.26,  which  had  been  paid  him  by  appellee,  but 
that  be  claimed  damages  for  mental  and  physical  suffering  undergone  as  tb» 
result  of  said  injuries.     Appellee  filed  a  receipt  for  said  sum,  whloh  pur- 
ported to  be  in  full  settlement  of  all  claims  for  damages  resulting  from  said 
injuries,  and  pleaded  said  settlement  in  bar  of  this  action.    Appellant,  Id 
bis  reply,  alleged  that  the  amount  paid  him  was  intended  and  agreed  to  b» 
only  for  loss  of  time  and  his  drug  bill,  and  that  he  could  not  read,  but  1^. 
was  read  to  him  as  a  settlement  only  for  said  claims,  and  that  he  signed 
same  through  fraud  and  misrepresentatioo  of  appellee.    The  lower  court- 
BUBtained  a  demuirer  to  the  reply.    Held— That  as  the  allegations  of  fbe- 
petitlon  for  the  purposes  of  the  demuirer  must  be  taken  as  true,  appellant 
haa  stated  a  cause  of  action  for  which  be  may  recover  if  the  proof  auataiiiA 
his  allegations,  as  he  does  not  make  any  claim  for  loss  of  time  or  the  dras^ 
bill,  but  admits  payment  for  these  items.    The  rule  which  requires  the  tm- 
payment  or  tender  of  the  amount  received  on  a  compromise  does  not  apply 
M  Ihe  claim  presented  Is  for  different  items  of  damage  from  those  Alleged  by 
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-appnllant.  On  the  trial  the  jury  should  he  told  that  if  they  believe  from  the 
evidence  that  the  $210.25  was  paid  in  settlement  of  all  of  plaintifi's  demands 
against  the  defendant,  that  they  must  find  for  the  defendant  in  this  action, 
although  they  might  belieye  that  the  receipt  was  obtained  by  misrepreseuta- 
tioD  or  fraud. 

Cbas.  Carroll  and  Carroll  &  Carroll  for  appellant. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefiferson  Circuit  Court.  Common  Pleas  division. 

Opinion  of  the  oonrt  by  Chief  Justice  Guffy. 

The  appellant  instituted  this  action  against  the  appellee  seeking  to  recover 
judgment  for  injuries  receivird  by  him  while  In  the  employ  of  the  defendant. 
<caa8ed  by  the  gross  negligence,  as  he  alleges,  of  the  defendant.  A  descrip- 
tion of  the  injuries  received  and  of  the  negligence  of  defendant  are  suflS- 
-olently  stated.  He  prayed  judgment  for  $10,000.  In  addition  to  other  aver- 
ments in  the  petition  we  find  the  following :  ^'Plaintiff  says  that  for  his  loss 
of  time  between  the  date  of  his  injury,  to  wit,  the  2d  day  of  June,  1900,  and 
tbe  --  day  of  October,  1000,  he  was  paid  by  said  defendant  the  sum  of  $300, 
■and  defendant  paid  him  the  sum  of  $10  upon  his  drug  bill,  and  he  says  for 
bis  loss  of  time  between  the  2d  day  of  June,  1000,  and  the  —  day  of  October, 
lOC'O,  he  claims  in  this  action  noching  from  said  defendant.  He  says  for  a 
period  of  about  eighteen  weeks,  beginning  about  the  —  day  of  October,  and 
up  to  the  —  day  of  March,  1601,  he  worked  for  said  defendant  as  a  switchman 
-and  coupler  of  cars,  but  after  tbe  14th  day  of  March,  1901,  bis  condition  was 
«ticb  by  reason  of  the  injuries  he  had  received  as  hereinbefore  stated  that  he 
was  compelled  to  quit  work  for  said  defendant,  and  since  th<ft  time,  by  rea- 
son of  said  injury,  he  has  been  wholly  unable  to  work,  and  is  permanently 
Incapacitated  from  labor." 

The  answer  may  be  taken  as  a  complete  traverse  of  any  negligence  upon 
tbe  part  of  defendant  as  well  as  the  injuries  of  plaintiff.    It  also  pleads  con- 
tributory negligence.    In  tbe  second  paragraph  of  tbe  answer  it  is  stated  in 
«iibstance  that  defendant  believes  that  plaintiff  did  receive  some  slight  ih- 
.jliries  while  working  for  it  on  tbe  2d  day  of  June,    1900,   but  that  the  same 
were  received  in  consequence  of  the  negligence  of  the  plaintiff,   and  on  tbe 
14th  day  of  October,  1900,  tbe  plaintiff  made  claim  against  the  defendant  for 
damages  on  account  of  said  Injuries,  and  thereupon,  in  ordei*  to  compromise, 
settle  and  adjust  the  matter,  defendant  paid  to  McQill  the  stlih  of  1210.26  in 
^oll  oompromise  and  settlement  of  all  claims  and  demands  of  every  character 
"wbatsoever  which  he  had  against  defendant,   its  ofGcers,  agents  and  em- 
ployes, on  account  of  tbe  injuries  received  or  sustained  by  hihiHn  person  or 
'pro];>erty  on  or  about  June  2,  1900,  and  that  plaintiff  for  said  sum  ^zeeuted 
4iDd  delivered  to  it  in  a  full  acquittance,  discharge  and  receipt  on'  account  of 
«D7  loss  or  damage  or  Injury  he  may  have  sustained  to  person  or '  t)roperty 
-on  aooount  of  said  injuries,  and  that  tbe  injuries  for  which  it'paid  him  the 
mum  of  $210*26  are  the  same,  and  none  other,  than  the  injuries  set  fortfi'ln  his 
petition,  and  It  flies  herewith,  marked  "Exhibit  Voucher  7,"  a  copy  of  the 
-acpreement  and  settlement  and  receipt  signed  by  the  plaintiff,  acknowledging 
-/oil  satiefaotlon  thereof  on  aooount  of  his  alleged  Injuries,  tbe  original  of 
^wblob  will,  if  demanded,  be  pioduoed  on  tbe  trial  of  this  base,  abdd^endant 
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pleads  the  same  as  a  complete  bar  to  plaintiff's  actloD  herein.  The  material 
part  of  the  reoelpt  reads  as  follows :  "1900,  October  14,  received  of  the  Louis- 
Yille  &  Nashville  Railroad  Co.,  two  hundred  and  ten  dollarR  and  twenty- 
five  cents  ($310.35)  in  full  compromise  settlement  and  adjustment  of  all  olaima 
and  demands  of  every  character  whatsoever  which  I  have  against  said  com- 
pany, its  offloers,  agents  and  employes  on  account  of  injuries  to  my  person 
and  damage  to  and  loss  of  property  sustained  by  me  on  or  about  June  9, 
1900,  while  employed  by  said  company  in  Louisville,  Ey.,  and  on  account  of 
any  other  injuries  sustained  by  or  damage  to  me  at  any  other  time  and  place 
on  every  other  account  whatsoever.  Witness  my  hand  at  Louisville  this 
October  16,  1900.  It  Is  understood  and  agreed  that  the  consideration  herein- 
expressed  is  the  sole  and  the  only  consideration  of  this  settlement." 

The  reply  of  plaintiff  denies  contributory  negligence,  and  in  response  to 
the  answer,  so  far  as  the  receipt  aforesaid  is  pleaded,  the  reply  reads  as  fol- 
lows: "Plaintiff  denies  that  on  the  14th  day  of  October,  1900.  be  mado  claim 
against  defendant  for  damages  on  account  of  said  injuries,  or  that  thereupoi), 
or  at  any  time,  in   order   to   compromise,   settle   or   adjust   the  matter, 
defendant  paid  to  him  the  sum  of  two  hundred  and  ten  dollars  and  twenty- 
five  cents  ($910.25)  or  any  sum,  in  full  or  any  compromise  of  all  or  any 
claims  or  demands  of  any  character  whatsoever,  except  as  in  the  petition- 
stated  he  had  against  defendant,  its  officers,  agents  or  employes,  on  account 
of  the  Injuries  received  by  him  in  person  or  property  on  or  abotit  June  9, 
1900,  while  in  the  employ  of  defendant,  and  plaintiff  denies  that  for  the- 
famof  two  hundred  and  ten  dollars  and  twenty-five  cents  ($910.25),  or  any 
sum  paid  by  defendant  to  him,  be  then  or  there,  or  at  any  ttme,  executed 
or  delivered,  or  intended  to  execute  or  deliver,  to  defendant  a  full  acquit- 
tance, discharge  or  receipt  on  account  of  any  loss  or  damage  or  injuiy  he  may 
have  sustained  to  person  or  property  on  account  of  the  injuries  received  hy 
blm  on  June  9,  1900,  while  In  defendant's  employ,  except  as  In  petition  and 
as  hereinafter  stated,  and  be  denies  that  the  $910.96.  or  any  part  thereof,  paid 
blm  by  defendant  was  paid  for  the  injuries  set  forth  and  alleged  in  petition » 

0 

or  for  any  part  of  them.  Plaintiff  denies  the  right  of  defendant  to  pleads 
the  alleged  receipt,  a  copy  of  which  is  filed  with  the  answer,  as  a  complete- 
liar  to  bis  action. 

"9d.  Plaintiff  for  further  reply  says  that  on  or  about  October  14   1900.  be- 
did  receive  from  defendant  the  sum  of  $910.96,  but  this  sum  was  paid  hy 
defendant  and  received  by  blm  in  payment  of  bis  loss  of  time  up  to  that  date, 
oooasioned  by  said  Injury,  and  for  part  of  his  drug  bill  contracted  in  treating- 
•aid  injury  as  in  petition  stated.    Plaintiff  says  in   his  petition   be  stated 
amount  as  $910,  but  supposes  that  is  a  mistake,  and   now  says  the  amount 
was  $910.96.  Plaintiff  says  he  received  said  sum  only  In  payment  of  bis  loe» 
of  time  and  drug  bill  as  aforesaid,  and  it  was  represented   to  him   by  the^ 
defendant  that  said  sum  was  paid  for  that  purpose,  and  plaintiff  did  not.  In 
consideration  of  said  $910.96,  or  any  part  of  it,  agree  to  release  defendant  or 
liability  for  any  personal  injury  received  by  him.  or  for  loss  of  time  except 
as  hereinbefore  and  in  petition  stated.    Plaintiff  says  at  or  about  the  time- 
mentioned  in  answer  he  did  sign  and  deliver  to  defendant  a  receipt.    He- 
says  at  said  time  be  was  unable  to  read  said  receipt,  and  it  was  read  to  blm,. 
and  represented  to  blm  by  defendant  to  be  a  receipt  acknowledging  pay- 
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ment  of  1200.26  Id  payment  of  his  loss  of  time  up  to  that  date,  and  for  $10  of 
his  drug  bill,  aod  so  believing  ho  signed  it,  and  he  did  not  then  or  at  any 
time  intend  to  sign  any  paper  acknowledging  payment  in  full  of  bis  claim 
against  defendant  growing  out  of  said  injury,  or  releasing  it  from  all  lia- 
bility by  reason  of  same,  and  be  did  not  know  of  the  existence  of  said  paper 
until  it  was  referred  to  in  answer,  and  he  says  that  if  he  signed  said  paper, 
or  one  of  similar  character,  bis  signature  was  obtained  to  it  in  ignorance 
of  its  contents,  and  under  the  belief  that  be  was  signing  a  paper  acknowl- 
edging a  payment  for  his  loss  of  time  and  drug  bill,  as  heretofore  stated,  and 
said  signature  was  obtained  by  the  false  and  fraudulent  representations  of 
defendant  that  said  paper  was  an  acknowledgment  of  the  receipt  of  IS10.26 
as  payment  for  his  loss  of  time  up  to  the  date  of  signing,  and  for  part  of  bis 
drug  bill,  and  for  no  other  purpose,  and  safd  paper  should  not  be  considered 
for  any  other  purpose.      Wherefore,  plaintifl  prays  as  in  his  petition." 

The  court  sustained  a  demurrer  to  the  reply  of  plaintiff,  and  plaintiff  fall- 
ing to  plead  further,  the  petition  was  dismissed,  hence  this  appeal.  It  is 
earnestly  contended  for  appellee  that  the  cases  of  Louisville  &  Nashville  R. 
R.  Co.  V.  McElroy,  lUO  Ky..  ->,  and  Home  Benefit  Society  v.  Muehl,  22  Ky. 
Law  Rep.,  1378,  conclusively  settle  that  the  judgment  of  the  circuit  court 
must  be  affirmed,  while  the  reverse  is  the  contention  of  appellant,  and  it 
Is  bis  contention  that  the  opinion  of  the  Supreme  Couitin  the  case  of  Union 
Paoiflc  R.  R.  Co.  v.  Harris,  168  U.  S.,  881,  and  some  Massachusetts  Supreme 
Court  decisions  sustained  the  contention  of  appellant.  The  Kentucky  cases 
relied  on  determine  or  adjudge  that  a  party  who  has  signed  an  agreement 
in  a  comproralse  for  personal  injury  can  not  disregard  that  settlement  and 
sue  on  the  original  cause  of  action,  and  when  the  settlement  is  pleaded 
■imply  attempt  to  escape  its  binding  effect  by  pleading  fraud  or  mierepre- 
■entatioD  in  the  procurement  of  the  settlement  or  execution  of  the  paper. 
In  order  to  escape  the  effect  of  the  executed  agreement  and  be  allowed  to 
proa^oate  bis  oilfrinal  cause  of  action  be  must  restore  the  money  or  property 
received  from  the  defendant,  or  make  a  tender  thereof.  This  is  the  doctrine 
olearly  announced  in  the  cases  supra,  and  we  rigidly  adhere  to  that  doctrine 
without  regard  to  the  decisions  of  other  courts,  and  it  may  be  conceded  that 
tbey  axe  not  all  in  acoord  with  the  decisions  of  this  court.  But  the  question 
here  presented  is  whether  tbe  case  at  bar  comes  within  the  rule  of  the  Mo- 
Sbroy  case  or  tbe  insurance  case.  Both  in  tbe  McElroy  and  in  the  one  re- 
ferred to  in  82  Ky.  Law  Rep.,  1878,  it  was  admitted  by  tbe  plaintiffs  in  their 
reply  that  they  had  agreed  to  accept  a  certain  sum  of  money  in  settlement  6t 
ihelr  entire  claim.  In  other  words,  tbe  injury  claimed  by  McElroy  was  by 
bim  settled  and  receipted  for,  and  in  tbe  other  case  it  was  admitted  that  the 
plaintiff  bad  accepted  a  named  sum  of  money  in  settlement  of  her  insurance 
XwUoy,  but  eacb  of  them  sought  to  avoid  the  effect  of  tbe  settlement  and  re> 
oelpt  upon  the  ground  that  tbe  same  was  obtained  by  fraud,  falsehood,  or 
from  them  while  not  in  a  condition  to  know  and  understand  their  rights.  Thia 
oonrt  held  that  they  could  not  be  allowed  to  do  so.  That  in  order  to  be  al- 
lowed to  proeecute  their  original  cause  of  action  they  must  restore  to  the  oppo- 
tflte  parties  the  money  they  had  received  or  tender  to  them  the  same.  This  la 
a  just  rule.  If  the  original  cause  of  action  is  to  be  litigated  tbe  parties  must 
be  placed  in  the  position  tbey  were  before  tbe  alleged  fraudulent  transaction 
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oocDrred.    The  case  at  bar  presents  a  different  state  of  faots  from  the  two 
cases  above  referred  to. 

It  is  true  that  the  paper  filed  by  the  defendant  purports  to  be  a  compromise 
and  full  settlement  of  all  claims  growing  out  of  the  injury  to  plaintiff 
mentioned  in  the  petition,  as  well  as  other  claims  he  might  have  against  the 
defendant  or  any  of  its  agents,  servants,  etc.  His  reply  admits  signing  the 
document,  but  it  also  alleges  the  fact  to  be  that  it  was  only  read  to  him, 
and  that  such  was  the  agreement  that  it  only  paid  him  for  the  loss  of  time 
which  he  suffered  as  the  result  of  the  injury  complained  of  and  the  payment 
of  part  of  the  drug  bill  expended.  He  also  avers  he  could  not  read  the  docu- 
ment, and  that  he  signed  it  under  those  circumstances  of  only  settling  so 
much.  He  can  not  recover  in  this  case  for  loss  of  time  between  the  date  of 
injury  and  the  signing  of  the  receipt  for  the  loss  of  time  or  drugs  brought 
without  complying  with  the  principles  announced  in  the  two  cases  heretofore 
referred  to,  namely,  by  restoring  the  money.  But  he  is  not  seeking  to 
recover  anything  for  the  loss  of  time  nor  for  his  drug  bill. 

The  averments  of  the  reply  must  upon  demurrer  be  taken  as  true,  hence 
it  must  be  taken  as  true  that  he  could  not  read  the  receipt,  and  that  the 
transaction  was  as  he  stated  it  in  his  reply,  and  it  can  hardly  be  denied  that 
if  his  statement  is  true  that  the  settlement  did  not  necessarily  include  the 
mental  and  physical  suffering  he  had  undergone  as  the  result  of  the  Injuries 
complained  of,  nor  would  it  necessarily  and  absolutely,  if  his  statements 
were  true,  preclude  a  recovery  for  a  permanent  impairment  of  his  ability 
to  labor.  If  A  held  a  demand  against  B  for  the  price  of  a  house  and  lot, 
and  also  for  rent  of  same  antedating  the  purchase,  and  if  A  in  collecting 
the  rent  was  induced  by  false  representations  of  B  to  sign  a  receipt,  which 
also  included  the  purchase  price  of  the  house  and  lot,  would  it  be  said  that 
A  must  restore  the  rent  money  before  he  could  be  allowed  to  prosecute  his 
claim  for  the  purchase  money?  We  think  not.  Upon  the  return  of  this  case 
the  jury  should  be  told,  if  it  comes  to  a  jury  trial,  that  if  they  believe  from 
the  evidence  that  the  $210.25  was  paid  in  settlement  of  all  of  plaintiff's 
demands  against  the  defendant,  that  they  must  find  for  the  defendant  in 
this  action,  although  they  might  believe  that  the  receipt  was  obtained  by 
misrepresentation  or  fraud. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  to  the  reply 
and  cause  remanded  for  proceedings  consistent  with  this  opinion. 

Whole  court  silting. 
.Judges  Burnam,  DuRelle  and  O'Bear  dissenting. 
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(Filed  December  17,  190».) 

1.  Wills— Masses— This  action  involves  the  construction  of  particular  olausea 
of  testator's  will.  By  clauses  4  and  13  the  testator  directed  that  draignated 
sums  should  be  paid  for  masses  for  the  repose  of  the  soul  of  the  testator* 
and  his  relatives,  who  are  designated  by  the  terms  of  the  wliL  In  the 
4th  clause  the  person  to  whom  this  devise  is  to  be  paid,  and  in  the-18lh 
clause  the  church- where  the  masses  are  to  be  given  are  designated.  Held'— 
That  the  devises   for   masses  is  unobjectionable  and   will  be  enforced  by 
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the  oouTt.    The  lltb  olanse,  which  bequeaths  to  the  Catholic  bishop  of 

Louisville  93,000,  to  be  Invested,  and  the  Income  applied  In  rewards  of  merit 

(o  pupils  In  the  parochial  poor  schools  in  Louisville,  creates  a  trust.    A 

■definite trustee  is  selected;  the  class  to  be  benefited  Is  plainly  expressed ;  the 

iDteDtion  is  unmistakable:  the  bequest  can  be  readily  carried  out  by  the 

named  trustee  under  the  supervision  of  the  court  If  necessary,  and  the  object 

plainly  declared  is  a  charitable  one  within  the  meaning  of  the  statute,  belnf; 

Id  Rid  of  *' schools  of  learning."    The  devise   In    the   13th  clause  of  I8,0C0 

to  fehe  bishop  of  Cork,  to  be  applied  to  any  charitable  uses,  and  so  as  to  do 

the  most   good.    Is  too  indefinite,    and    will  not    be  enforced.    Clause    22 

■of  the   will   gives  and  bequeaths  to  the   order  of  the   Society    of    Jesus, 

known  as  the  *'Jesuit  Order,*'  one  hundred  acres  of  land.    The  Society  of 

Jeaus  is  DO  legally  incorporated  body,  and  there  Is  no  trustee  created  who 

tMD  be  made  subject  to  the  control  of  the  court  and  compelled  to  execute  the 

provisions  of  tbe  trust.    Held— That  the  court  will  not  enforce  this  bequest 

by  supplying  a  trustee,  as  the  charity  is  not  to  an  identified  or  ascertainable 

-object,  and  is,  therefore,  invalid. 

2.  Construction   of  statutes— Statute  of  Elizabeth— Doctrine   of  cypres — 
-Clause  20  of  the  will  directs  that  tbe  remainder  of  the  estate,   aftei  paymebt 
t>f  the  speolQed  legacies  and  bequests,  be  invested  and  placed  in  trust  with 
the  bishop  of  the  Catholic  dicoese  of  Louisville,  and  three  others  to  be  chosen 
t>y  him,  for  the  establishment  of  a  home  for  poor  Catholic  men  an  soon  as 
the  proceeds  of  the  estate  may  justify  it.    The  construction  of  this  clause 
involves  a  construction  of  the  General  Statutes,  page  242,  which  was  in  force 
at  the  death  of  the  testator.    This  st-atute  was  a  re-c-nactraent  of  Revlged 
Statutes,  chapter  14,  page  235.     It  also  Involves  the  question  as  to  whether 
the  statute  of  43  Eiissabeth  was  adopted  in  this  State,  recognizing  to  its  full 
«xtent  the  doctrine  of  cypres,  and  if  so  to  what  extent  has  that  doctrine  been 
obanged.     Held— That  the  statute  of  Elizabeth  was  recognized  in  this  State 
prior  to  the  passage  of  the  statute  of  1852.     The  doctrine  of  cypres  was  11m- 
Ited  by  judicial  construction  prior  to  tbe  statute  of  1852.    The  aim  of  this 
Bfeatute  for  upholding  charities  is  to  make  such  as  it  enumerates  available 
whenever  so  defined  a?  to  be  judicially  identiOed  and  applied.    Tbe  court  is 
aatlsfled  that  a  construction  can  fairly  be  given  to  this  clause  of  the  will 
anflSoiently  definite  to  enable  the  trustee  to  carry  out,  and  the  court  to  con- 
trol and  enforce,  the  testator's  charitable  purpose.    In  order  that  the  court 
may  be  able  to  exercise  the  powers  given  by  this  statute,  directing  the  man- 
agement  of  the  trust  and  settling  who  shall  be  the  beneficiaries  thereof,  the 
will  must  be  construed  as  requiring  tbe  establishment  of  tbe  home  in  Louif>- 
▼ille  because  the  trustee  is  the  bishop  of  the  diocese  of  Louisville;  the  trust 
Is  reposed  in  him  in  bis  ofiicial  capacity,  and  he  has  no  power  beyond  this 
dicxsese.     On  the  same  principle  it  would  seem  to  follow  that  the  bene- 
llolaries  must  be  selected  from  that  diocese  which   includes  the  State  of 
JKeatuoky. 

■jr.  W.  S.  Clements  and  D.  W.  Sanders  for  appellants. 

:P.  B.  &  U.  W.  Muir  and  S.  J.  Boldrlck  for  appellees. 

Appeal  fi^om  Jefferson  Circuit  Court.  Law  and  Equity  division. 

Opinion  of  tbe  court  by  Judge  DuRelle. 

This  appeal  is  to  determine  the  validity  of  six  clauses  of  the  last  will  and 
testament  of  JdiiiiA  O'Leary,  a  respected  citizen  and  resident  of  Jefferson 
<o6unty.  The  will  was  a  holograph.  Certain  of  its  provisions  were  held  by 
the  county  judge  to  have  been  cancelled  and  revoked.    With  the  exception  of 
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the  oano3lled  olauses  it  was  adinUted  to  probate.  Appellaot,  Thomas  F. 
Goleioan,  snlnf^  for  himself  and  for  the  heirs-at-law  of  JohD  D.  O'Leary,  as 
a  class,  Died  his  bill,  prayiDg  that  the  will  be  adjudged  Told  as  a  whole;  that 
the  devises  ooDtaioed  Id  each  of  the  six  clauses  mentioned  be  declared  void; 
that  the  estate  be  adjudged  to  be  undevised  estate,  which  descends  to  the 
heirs-at-law,  and  for  a  settlement  and  distribution  of  the  estate.  As  alter* 
native  relief  the  bill  prayed,  in  the  event  any  or  all  the  trusts  provided  in 
the  disputed  clauses  should  be  held  valid,  that  the  trustees  be  required  to 
carry  out  the  same. 

An  answer  was  filed,  and  a  demurrer  to  the  answer  was  carried  back  to  the 
petition  and  sustained.  The  question  before  us,  therefore,  is  as  to  the  sulB- 
oiency  of  the  petition  attacking  the  validity  of  the  contested  clauses.  Thesft 
clauses  are  as  follows: 

"Clause  4.  I  give  and  bequeath  to  the  Bt.  Her.  James  M.  Hayes,  S.  J., 
Chicago,  111.,  the  sum  of  13,000  for  masses  for  the  repose  of  the  souls  of  m^ 
mother  and  my  aunts,  Ann  and  Ellen,  and  my  own. 

''Clause  11.  I  give  and  bequeath  to  the  Bt.  Bev.  Boman  Catholic  Bishop 
(for  the  time  being),  of  Louisville,  the  sum  of  13,000,  to  be  invested  and  the 
income  of  which  to  be  applied  in  rewards  of  merit  to  pupils  In  the  parochial 
poor  schools  in  Louisville. 

"Clause  12.  I  give  and  bequeath  to  the  Bt.  Bev.  Boman  Catholic  Bishop 
(for  the  time  being),  of  Cork,  Ireland,  the  .sum  of  fS.OOO,  to  be  applied  to  any 
charitable  uses,  and  so  as  to  do  most  good  in  his  judgment. 

"Clause  18.  I  direct  my  executor  to  expend  the  sum  of  $1,(00  for  masaet 
for  the  repose  of  my  soul  and  those  of  my  mother  and  aunts,  to  be  said  at 
the  Cathedral,  Louisville. 

"Clause  20.  All  the  remainder  of  my  estate,  after  the  payment  of  the 
specified  legacies  and  bequests,  I  wish  to  be  invested  and  placed  in  tmit 
with  the  Bt.  Bev.  Bishop  of  the  Catholic  diocese  of  Louisville,  and  three 
others  to  be  chosen  by  him,  for  the  establishment  of  a  home  for  poor  Catho- 
lic men  as  soon  as  the  proceeds  of  my  estate  may  justify  it. 

"Clause  82.  I  give  and  bequeath  to  the  Order  of  the  Society  of  Jesus* 
known  as  the  'Jesuit  Order,'  one  hundred  acres  of  land,  at  or  near  my  place 
*Doneraile,'  in  Jefferson  and  Bullitt  counties,  for  the  purpose  of  education 
or  religion,  they  to  have  the  privilege  of  selection  on  any  lands  on  the  west 
side  of  the  Louisville  &  Nashville  railroad  right  of  wtfy." 

The  questions,  therefore,  to  be  determined  by  this  court  involve  slmplr 
the  validity  of  these  clauses.  These  questions  are  to  be  determined  not  under 
the  present  statute,  which  as  amended  was  approved  May  12,  1898,  and  be- 
came a  law  October  10.  1803  (Kentucky  Statutes,  section  817,  et  8eq.)i  but  aa 
the  testator  died  on  May  14,  1893,  must  be  determined  by  the  statute  in  force 
at  that  time  (General  Statutes,  page  242),  which  is  a  re-enactment  of  Ra« 
vised  Statutes,  chapter  14,  page  236.  (Crawford  v.  Thomas,  21  Ky.'  Law  Bep.«. 
1100). 

We  shall  first  consider  the  clnuRes  directing  expenditures  for  masses  for^ 
the  repose  of  the  Rou  Is  of  the  tPFtator  and  certain -namedrelatives,  beings 
clauses  4  and  13  nf  the  will.  Thi  se  rliuiscs  undoubtedly  exprers,  definite  and 
distinctly,  the  intention  of  the  tcBtntor.  Indeed  the  very  certainty  of  tbtt> 
beneficiaries  under  thesb  olauses  is  made  the  ground  of  attack,  for  there  1ft 
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no  snggestioD  in  this  court  either  that  tbey  are  Toid  beoauce  of  being  indefi- 
nite, or  as  being  bequests  for  superstitions  uses,  but  tbe  ground  urged  is^ 
that,  being  gifts  to  named  persons  for  tbe  benefit  of  the  souls  of  the  testator- 
and  of  designated  persons,  these  devises  are  not  oharitles  at  all,  but  private^ 
trusts,  and,  therefore,  Told  as  contravening  the  doctrine  of  perpetuities. 

Tbe  trustee  in  the  fourth  clause,   who  is  also  one  of  the  heirs-at-law  or 
testator,  has  filed  an  answer,  stating  want  of  knowledge  as  to  whether  an^ 
of  the  devises  in  the  will  is  void  for  uncertainty,  or  any  other  reason,  but 
averring  that  if  any  of  the  devises  shall  lie  held  void  he  is  willing  that  the- 
amounts  received  by  him  be  credited  on   his  Interest  in   decedent's  estate. 
The  attack  upon  these  mass  clauses  is  based  especially  upon  the  case  of  Fes- 
torazzl  V.  St.  Joseph's  Church,  104  Ala.,  3d7;  citing  also  Holland  v.  Alcock, 
16  N.  E.,  305  (N.  Y.);  Schwartz's  Will,  N.   Y.   S.,  J84;  McKnry's  Estate, 
N.  Y.  S..  S07;  MoHugb  v.  McGole,  13  N.  W.,  681  (Wis).    In  the  Festorazzl 
case,  which  is  reported  also  in  S6  L.  B.  A.,  860,  a  devlFe  exactly  similar  to. 
those  under  oonsideratidu  was  held  to  be  a  trust,  but  not  a  charit-able  use; 
and,  being  a  mere  private  trust,  to  be  invalid  for  want  of  a  living  benefi- 
>olary.     The  New  York  cases  upon   this  subject  are  in   hopeless  confusion. 
The  Wisconsin  case  cited  seems,  in  part  at  least,  to  be  based  on  a  locate 
statute. 

We  shall  not  attempt  to  go  Into  an  extended  discussion  of  the  authorities, 
npon  this  question.    In  England,  although  the  Statute  of  Elizabeth   In  Its^ 
enumeration  of  charities  has  no  mention  of  churches  except  In   regard  to. 
their  repair,  it  has  uniformly  been   held  that  gifts  for  the  maintenance  or* 
promotion  of  pablio  worship  were  valid  as  charitable  uses,  unless  contrary^ 
to  tbe  established  religion.    Under  the  statute  of  28  Henry  VI,  chapter  10, 
declaring  void  all  *'use8  and  intents  to  have  orbits  perpetually,  or  the  con- 
tinual services  of  a  priest  forever,"  etc.,  gifts  for  the  saying  of  masses  and 
prayers  for  the  testator's  soul  or  tbe  souls  of  others  were,  until  the  repeal 
of  that  statute,  held  to  be  superstitious  uses  and  void.    (Perry  on  Trusts^ 
Motions  701 -S.) 

In  this  country  no  such  dootrlne  as  the  English  doctrine  as  to  supersti- 
tious uses  hits  ever  prevailed.  As  judges  we  have  nothing  to  do  with  creedsi 
or  their  orthodoxy.  In  the  courts  all  denominations  stand  upon  tbe  same- 
footing,  and  are  to  be  treated  alike.  As  said  by  Mr.  Perry.(section  716)^ 
"ID  this  country,  where  all  religious  denominations,  doctrines  and  forms  or 
trorsblp  are  tolerated— or  rather  protected— so  long  as  the  public  peace  ia. 
not  disturbed,  there  oan  be,  in  tbe  law,  no  such  thing  as  a  superstitious 
nse." 

No  such  dootrlne  Is  invoked  on  behalf  of  appellants.  The  validity  of  the^ 
bequests  Is  to  be  tested  by  the  same  principles  that  would  be  applied  to  a. 
devise  In  aid  of  the  religious  observances  of  any  other  denomination.  Th^ 
mass,  according  to  Webster's  International  Dictionary,  is  *'the  sacrifice  Iik 
tbe  sacrament  of  the  Euoharist,  or  the  consecration  and  oblation  of  the^ 
Host."  It  is,  as  we  understand  it,  a  public  service— a  public  act  of  worship, 
—by  wbtofa,  AtodvAIng  to  tbe  tenets  of  tbe  Roman  Catholic  Church,  the  priest: 
who  oelebraiSll  "helps  the  living  and  obtains  rest  for  the  dead."  As  said* 
by  tbe  ooprt  in  Hoeffer  v.  Clogan,  171  111.,  4f2:  "It  is  intended  as  a  repeti-> 
tlon  of  the  sacrifice  on  the  cross,  and  it  is  the  chief  and  central  act  of  worships 
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in  the  Roman  Catbollo  Gbnrob.  It  isapubllo  and  external  form  of  worship, 
^  cereiDonial  which  oonstltntes  a  visible  action.  It  may  be  said  for  any 
'special  purpose,  but  from  a  liturgical  point  of  view,  every  mass  is  prac- 
tically the  same.  The  Roman  Catholic  Church  believes  that  Christians  wbo 
leave  this  world  without  having  sufficiently  expiated  their  sins  are  obliged 
to  snfier  a  temporary  penalty  in  the  other,  and  amung  the  special  purposes 
for  which  masses  may  be  said  is  the  remission  of  this  penalty.  A  bequest 
Tor  such  special  purpose  merely  adds  a  particular  remembrance  to  the  mass, 
Bud  does  not,  in  our  opinion,  change  the  character  of  the  religious  service 
and  render  ifc  a  mere  private  benefit.  And  while  the  testator  may  have  a 
belief  that  It  will  benefit  bla  soul  or  the  souls  of  others  doirg  penance  for 
their  sins,  it  is  also  a  beneflt  to  all  others  who  may  attend  or  participate  in 
it.  An  act  of  public  worship  would  certainly  not  be  deprived  of  that  char- 
acter because  it  was  also  a  special  memorial  of  some  person,  or  because 
appcial  prayers  should  be  included  in  the  service  for  particular  persons.'* 

A  gift,  in  other  respects  proper,  for  the  establishment  of  a  church  would 
not.  in  our  judgment,  be  avoided  by  a  provision  that  the  church  should  be 
"called  by  the  name  of  the  testator,  or  that  a  tablet  or  a  memorial  window 
'should  be  erected  therein  bearing  his  name.  Nor  do  we  see  any  reason  why 
the  application  of  the  fund  to  the  designated  purpose  may  not  be  enforcid 
^by  the  courts  upon  the  application  of  the  heir.  We  are  of  opinion,  therefore, 
that  the  fourth  and  thirteenth  clauses  of  the  will  are  not  objectionable,  and 
that  the  judgment  of  the  chancellor  as  to  them  was  correct.  The  cases  upon 
this  subject  may  be  found  collated  in  an  excellent  note  to  the  case  of  Moran 
•v.  Moran.  4  Am.  Ss  Kng.  Dec.  in  £q.,  65. 

The  next  clause  for  consideration  is  clause  11,  by  which  a  trustee  is  selected 

and  a  trust  created,  the  income  whereof  is  to  be  applied  in  rewards  of  merit 

to  poor  pupils  in  the  parochial  schools  of  Louisville.    A  definite  trustee  is 

selected.    The  class  to  be  benefited   is  plainly  expressed;    the  intention  is 

unmistakable;  the  bequest  can  be  readily  oarried  out  by  the  named  trustee, 

under  the   supervision  of   the  court  if   necessary,  and    the  object,    plainly 

declared,  is,  in  our  judgment,  a  charitable  one  within  the  meaning  of  the 

•statute,  being  in  aid  of  **8ohoolsof  learning."    A  similar  bequest,  providing 

for  prizes  for  essays  upon  medical  subjects,  was  sustained  in  i^lmey  v.  Jones, 

17  R.  I.,  270.    As  to  this  clause  the  judgment  of  the  chancellor  is  affirmed. 

The  bequest  in  the  12th  clause  to  the  Bishop  of  Cork,  to  be  applied  to  any 

charitable  uses,  and  so  as  to  do  the  most  good,  in  his  judgment,  is  practi- 

'oally  identical  in  language  with  the  bequest  which  was  held  invalid  in  the 

"^ase  of  Spalding  v.  St.  Joseph's  Industrial  School,  21  Ky.  Law  Rep.,  1107. 

The  point  is  made  by  counsel  who  was  appointed  attorney  to  defend  for 
the  Society  of  Jesus  and  the  Bishop  of  Cork  upon  the  entry  of  the  warning 
order,  that  their  case  is  not  befpre  this  court  because,  although  he  filed 
demurrers  for  each  defendant  to  the  petition  and  the  chanoellor  declared 
these  devises  good,  the  judgment  of  July  11,  1901,  neither  overrules  nor  sus- 
tains either  one  of  these  demurrers,  but  only  carries  back  to  the  petition  the 
'demurrers  of  the  plaintiff  to  the  answers  filed  by  Bishop  jAfoCloakey  and 
bis  associates  and  James  M.  Hayes.  But  inasmuch  atf  the  judgment 
dismissed  absolutely  the  petition  of  the  plaintiff,  and  seems  to  intend  that 
^he  petition  is  dismissed  as  to  all  the  defendants,  we  have  considered  the 
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0386  as  if  all  the  parties  named  as  appellees  were  before  the  court,  and  we. 
are  of  oplDlon  that  the  obanoellor's  rullOK  as  to  this  olause  was  en^oneoDS. 

We  shall  next  consider  the  SSd  olause,  bequeathini;  to  the  Order  of  the. 
Society  of  Jesus,  known  as  the  *' Jesuit  Order,"  100  acres  of  land  at  or  near- 
the  ti^stator's  place,  '*Donerai1e,"  in  Jefferson  and  Bullitt  counties,  for  thov 
purposes  of  education  or  religion,  they  to  have  the  privilege  of  select  Jon  on 
any  landff  on  the  west  side   of   the  Louisville  &  Nashville  railroad  light  of - 
way.    The  Society  of  Jesus  is  a  religious  order  founded  by  Ignatius  Loyola. 
It  is  understood  to  be  composed  of  missionary  and   teaching  priests  of  the 
Roman  Catholic  faith.     As  we  understand  it,  there  is   no  legally  incorpor-.. 
ated  body,  but  the  priests  are  bound  only  by  their  vows  of  poverty,  chastity 
and  obedience,  and,  after  a  second  novltiite,  by  a  fourth  vow  requiring  them 
to  go  wherever  the  Pope  may   send  them   for  missionary  duty.     They  arev 
governed  by  a  general,  and  the  society  has  been  established   in  the  United 
States  for  many  years,  but  this  record  does  not  disclose  the  headquarters  of 
tlie  society  or  the  names  of  any  of  its  ollicers.    It  would  seem,  therefore,  that, 
there  is  no  trustee  created  by  this  bequest  who  can  ,be  made  subject  to  the  con-^. 
trol  of  the  court  and  compelled  to  execute  the  provisions  of  the  trust.    The^ 
lack  of  a  trustee,  however,  would  be  imninterial  under  our  statute,  and  the. 
trust  would  not  be  perinitted  to  fail  because  an  "inadequate.  Illegal  or  In^ 
appropriate"  mode  of  execution  had  been   prescribed,   provided   the  charity 
were  to  "an  identified  or  aFoertainable  objtct"   which  could  be  judicially- 
determioed.  and  thereby  effectuate  the  declared  intention  of  the  donor.     Is^. 
there  such  an  object  in  this  case?    Can  the  court,  unable  to  bring  the  Society 
of  Jesus  l}efore  it,  appoint  a  trustee  and  select  for  his  execution  a  religious^ 
or  educational  object  which  will  effectuate  the  intention  of  the  donor,  "and, 
not  arbitrarily  and  in  the  dark,  presuming  on  his  motives  or  wishes,  declare. 
an  object  for  him?"    We  do  not  think  so.    Whatever  educational  or  rell^loua. 
parpose  the  chancellor  or  his  trustee  or  this  court  might  select  would  be  open. 
to  the  objection  that  it  was  not  the  declared  intention  of  the  testator,  aid  thalL 
It  was  possibly  an  object  of  which  he  would  not  have  approved.    To  effectuate, 
a  obaritable  use  in  this  State  it  is  necessary  that  the  courts  should  be  able  to. 
oontrol  Che  trustee,  and,  if  necessary,  upon  the  application  of  the  decedent'a^ 
Jieirs  at  law.  revise  bis  action.    Should*  we  attempt  to  do  so  in  this  case  we. 
sliould  not  be  acting  judicially.    As  said  by  Judge  Robertaos,  in   Moore   v. 
Moore.  4  Dana,  866,  the  court  "does  not  act  judicially  when   it  applies  his. 
bounty  to  a  speoiflo  object  of  charity,  selected  by   Itself  merely  because  he. 
hiad  dedicated  it  to  charity  generallyi  or  to  a  specified  puprose  which  can  not. 
le  effectuated,  for  the  court  can  not  know  or  decide  that  be  would  have  seen 
^willing  that  it  should  be  applied  to  the  object  to  which  the  jvdge,   in  the., 
plentitude  of  bis  unregulated  discretion  and  peculiar  benevolence,  has  been. 
fit  to  decree  Its  appropriation,  whereby  he,  and  not  the  donor,  in  effect  and 
at  last,  oreatea  the  charity."    We  are  of  opinion  that  the  bequest  in  the. 
clause  under  oonsideration  Is  clearly  within  the  rule  laid  down  in  the  Spald- 
ing ease  and  is  invalid. 

'We  oome  now^^^tbe  consideration  of  the  residuary  olause,  being  clause  20^ 
"All  the  remainder  of  my  estate,  after  the  payment  of  the  specified  legaoiesL 
and  bequests,  I  wish  to  be  Invested  and  placed  in  trust  with   the  Rt.  Rey^ 
Slsbop  of  the  CUitholio  dlooese  of  LoulsrlUe,  and  three  others  to  be  ohoseiv 
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I}y  bim,  for  the  establlsbmeot  of  a  bome  for  poor  Gatbollc  men,  as  sood  as 
4;be  proceeds  of  my  e6tate  may  justify  it." 

Tbis  olause  also  is  attacked  upon  tbe  grouod  tbat  it  is  too  indefinite  to  be 
tjzeouted,  and  counsel  upon  botb  sides  bave  argued  it  witb  great  zeal  and 
learning  and  not  altogether  without  temper.  Tbere  is  no  objection  to  tbe 
trustee  selected,  and  we  see  no  valid  objection  to  tbe  power  granted  bim  to 
select  bis  colleagues.  Tbe  sole  question  is  whether  tbe  object  for  which 
tbis  bequest  is  made  is  sufiSoiently  definite  to  be  enforced.  Upon  this  ques- 
tion the  argument  has  taken  such  a  range  as  to  render  necessary  a  consider- 
ation of  tbe  history  of  the  statute  in  force  at  tbe  date  of  tbe  testator's  death : 
The  statute  of  43  Elizabeth  (chapter  4)  came  to  us  by  virtue  of  tbe  ordinance 
^f  Virginia  of  1776  (0  Henlng's  Statutes  at  Large,  page  137,  which  is  printed 
in  1  Morehead  &  Brown,  page  612),  providing:  "Tbat  tbe  common  law  of 
England,  all  statutes  or  acts  of  parliament  made  in  aid  of  tbe  common  law 
prior  to  tbe  fourth  year  of  tbe  relgo  of  King  James  I,  and  which  are  of  a 
•general  nature,  not  ]ooal  to  that  kingdom,  *  *  *  shall  be  the  rule  of 
'decision,  and  shall  be  considered  as  in  full  force  until  tbe  same  shall  be 
•altered  by  the  legislative  power  of  this  colony." 

That  ordinance  was,  by  the  Constitution  of  1792,  as  re-enacted  in  tbe 
Constitution  of  1799  (article  6.  section  8)  adopted  as  tbe  law  of  Kentucky 
by  a  provision  tbat  "all  laws  which,  on  tbe  Ist  day  of  June,  1792,  were  in 
force  in  the  State  of  Virginia,  and  which  are  of  a  general  nature,  and  not 
local  to  tbat  State,  and  repugnant  to  this  Constitution,  nor  to  tbe  laws 
which  have  been  enacted  by  tbe  legislature  of  tbis  Gommonwealtb,  shall  be 
in  force  within  this  State  until  tbey  shall  be  altered  or  repealed  by  tbe  gen- 
eral assembly."    (Hunt  v.  Warwick's  Heirs,  Hardin,  63.) 

It  is  an  interesting  fact  that  in  November,  1792,  a  few  months  after  the 
•adoption  by  Kentucky  of  tbis  ordinance,  it  was  repealed  by  Virginia,  wbiob 
Accounts  in  some  measure  lor  the  difference  between  the  rulings  upon  char- 
ities in  Virginia  from  those  which  prevail  in  Kentucky. 

Tbe  question  has  been  elaborately  argued  bow  far  the  Statute  of  Elizabeth 
<to  be  found   in  1  Morehead  &   Brown,  page  308)  was  adopted  as  tbe  law  of 
tbis  State,  appellee  contending  tbat  only  tbe  preamble  was  thereby  adopted, 
because  tbe  ten  enacting  clauses  of  tbe  act  are  necessarily  local  to  England, 
and  were,  therefore,  never   adopted  by   either  Virginia  or   Kentucky.    On 
bebalf  of  appellant  it  is  contended  tbat  while  the  mode  of  procedure  pre- 
scribed by  tbe  statute  by  tbe  appointment  of  commissioners  under  tbe  great 
«eal  of  England,  or  tbe  seal  of  tbe  county  palatine  of  Lancaster,  as  the 
tjase  might  require,  was  local  to  England,  and   not  adopted   by  either  Vir- 
ginia or  Kentucky,  yet  a  corrective  process  by  the  court  of  chancery  itself, 
without  tbe  intervention  of  commissioners,  was  obtained  in  virtue  of  the 
statute  and  as  an   outgrowth  of  it  by  tbe  English  chanoellor,  and   to  tbe 
extent  it  was  judicial  was  adopted  by  tbe  constitutional  adoption   of  the 
Virginia  ordinance,  and  asserted  and  exercised  by  tbe  Kentucky  courts.    An 
examination  of  the  authorities  convinces  us  of  tbe  correctness  of  appellant's 
contention.    It  is  undoubtedly  true  tbat  after  tbe  adoption  pi  tbe  statute  In 
England  tbe  courts  asserted  and   exercised  wider  powers  in  the  correction  of 
abuses  of  charitable  trusts,  and  did  so  directly,  and   not  through  the  Inter- 
vention of  tbe  commissioners  provided  by^lbe  statute.    And  so  it  was  natural 
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that  when  the  Kentucky  courts  came  to  consider  the  application  of  the 
statute  thus  adopted  to  Kentucky  obaritieB,  they  should  adopt  with  It  the 
outgrowth  of  power  derived  from  the  chancellor's  personal  exercise  of  the 
royal  prerogative,  to  the  extent  that  it  had  been  exercised  in  England, 
because  it  had  come  to  be  there  exercised  in  form  at  least  judicially.  And 
it  was  natural  that  the  Kentucky  courts  should  at  first  have  regarded  all 
the  powers  which  had  grown  out  of  the  concurrent  exercise  and  subsequent 
confusion  of  the  judicial  and  prerogative  power  as  not  local  to  England, 
and  should  have  sought  to  localize  them  in  this  State.  And  so  we  find 
Judge  Nicholas,  in  Glass  v.  Wilhite,  2  Dana,  177,  asserting  in  the  broadest 
terms  not  only  that  the  statute  was  in  force  in  Kentucky,  but  the  existence 
of  the  English  cypres  doctrine  to  its  fullest  extent.  Said  Judge  Nicholas: 
''Notwithstanding  the  attention  of  counsel  had  bepn  invited  to  the  ques- 
tion whether  the  statute  48  Elizabeth  of  charitable  uses  was  in  force  here, 
ft  was  not  contended,  on  the  argument,  that  it  was  not.  Our  own  reflectiooB 
have  not  led  to  any  plausible  suggestion  why  it  should  not  be  couf>ldered  as 
in  force.  It  has  never  been  repealed,  nor  is  there  anything  in  it  of.  so  pecu- 
liar and  local  a  character  as  to  exclude  it  from  adoption,  under  the  rule 
embracing  all  English  statutes  of  a  general  character,  prior  to  4th  James  I. 
It  is  treated  as  in  force,  and  has  been  acted  on  in  several  of  the  other  States. 

The  establishing  of  the  fact  that  it   is  still  in   force  relieves  us  from  the 
necessity  of  invHstigating   the  very  vexed   question  as  to  the  true  extent  of 
chancery  power  and   jurisdiction  over  charitable  uses,  Independent  of  that 
statute.     It  al.so  relieves  us  from  an  Investigation  of  the  question  whether, 
according  to   the  principles  of   the  common   law,  thero   Is  here  a  defect  or 
want  of  cestui  que  trusts,  to  take  the  use  according  to  the  apparent  intent 
of  the  covenant  of  association,  or  whether  the  uses  themselves  are  of  too  in- 
definite and   uncertain   a   character  to    be   enforced,    independent   of   that 
statute,  for,  according   to  a  construction  of  two  hundred  years,  and  which 
baa  been  acted   on  in  numberless  cases  under  that  statute,  neither  of  those 
circumstances   will  invalidate   the  trust,  provided    it   be   a    charitable  use. 
Where  the  objects  of  the  charity  and  the  mode  of  its  application  are  pointed 
out,  bat  not  with  sufficient  distinctness  or  cert?.inty  to  be  specifically  and 
aocurately  enforced,  the  court  will,  under  its  cypres  doctrine,  give* it  effect 
as  near  the  general  intent  as  may  be,  and  even   where  there  is  no  specific 
mode  or  object  pointed  out,  and  in  some  cases  where  the  object  fails  or  ceases 
to  exist,  the  court  will,  in  respect  of  the  general  charitable  purpose,  devise 
a  mode  Itself  for  giving  it  effect  and  employing  the  charitable  funds,  supply 
an  original  want  of  trustees,  or,  if  necessary,  displace  old  and  create  new 
ones.*' 

Almost  Immediately  thereafter,  in  Moore  v. Moore,  4  Dana,  354, Chief  Justice 
Robertson  greatly  limited  the  doctrine  laid  down  in  the  Glass  and  Wilhite 
ease,  still  asserting,  however,  the  cypres  doctrine  as  a  judicial  doctrine  to  a 
limited  extent.  In  the  Curling  case,  8  Dana,  38,  it  wae  held  that  a  devise  for 
tbe  "benefit  of  a  public  seminary"  was  "not,  as  at  common  law.  void.  The 
statute  makes  it  valid  according  to  the  British  doctrine.  And  if  it  can  be 
Jndiolally  ex^ti^tbd'it  is  good  according  to  the  Kentucky  doctrine  also.'* 
And  BO  Judge  RobertHon  held  that  the  testator  intended  his  bounty  for  the 
aeminary  of  his  county,  and  that  "even  if  the  Trigg  seminary  could  not 
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olaim  the  bounty  as  a  matter  of  clear  and  ezolusive  right,  oeyertbeless  wa 
are  of  the  opinion  that  the  appHoation  of  the  fund  to  that  seminary  would 
effectuate  the  declared  purpose  of  the  testator  more  certainly  and  appropri- 
ately than  any  application  that  could  be  made  of  it  to  any  other  seminary  of 
learning." 

The  statute  is  olenrly  here  recognized,  not  as  merely  giving  a  definition  of 
charities,  or  a  list  by  which  gifts  supposed  to  be  charitable  might  be  tested^ 
but  as  giving  to  the  courts  and  judiciary  of  Kentucl:y  certain  remedial  and 
corrective  powers  which  would  not  be  possessed  by  them  in  the  absence  of 
the  statute.    So.  in  the  much -criticised  opinion  of  Judge  Breok,  in  Attorney- 
General  v.  Wallace,  7  B.  Mon.,  612,  an  exceedingly  loose  devise  was  held  to 
give  the  testator's  "trusty  friends,"  his  trustees  power,  under  the  statute 
of  Elizabeth,  to  select  as  beneficiaries  of  the  will  certain  established  benevo- 
lent and  charitable  institutions  then  in  existence.    The  validity  of  the  clause 
and  the  propriety  of  the  proceeding  by  the  attorney-general  as  well  are  sus- 
tained expressly  under  the  statute  of  Elizabeth  and  the  power  of  the  oonrft 
to  enforce  the  trust  by  a  scheme  is  asserted.     In  1853  the  statute  now  under 
consideration  was  adopted.    It  took  the  preamble  of  the  former  statute  with 
some  described   changes,  added  to  the  list  a  few  charitable  objects,  notably 
churches,  which,  as  Mr.  Perry  says,  had  been  "by  analogy  deemed   within 
its  spirit  or   intendment,"  and  added  also  the  words  "or  for  any  other- 
charitable  or  humane  purpose,"  which  can  hardly  be  construed  to  do  more 
than  include  the  charitable  purposes  which  had  already  been  deemed  withink 
the  spirit  and  intendment  of  the  old  act,  and   provided  that  all  grants,  etc., 
for  such  purposes  should  be  valid,  except  as  thereinafter  restricted.     It  pro- 
vided also:  "No  charity  shall  be  defeated  for  the  want  of  a  trustee  or  other 
person  in   whom  the  title  may  vest,  but  courts  of  equity  may  uphold  tbe- 
same  by  appointing  trustees,  if  there  be  none,  or  by  taking  control  of  tbe- 
fund  or  property  and   directing  its  management  and   settling  who  is  the- 
beneficiary  thereof." 

Now  if    there  is  a  difference   between  this  statute  and   the  former  one, 
which  was  held  by  the  Kentucky  decisions  to  be  in  force  here,  what  effeot- 
did  it  have  and  what  was  its  purpose?     Was  it  intended  to  or  did  it  broaden 
the  scope  of  the  old   statute  as  is  contended   by  counsel  for  the  Society  et 
Jesus  and  the  Bishop  of  Cork?    We  can  not  think  so.    That  statute,  even 
in  Kentucky,  and  even  after  the  great  opinion  of  Judge  Bobertson  in  the- 
Moore  case,  which  undertook  to  confine  the  English  cypres  doctrine  within 
the  limits   of  strictly  jadicial  powers,    bad  received    construction  which 
could  not  have  suggested  to  the  legislative  mind  any  necessity  for  broad- 
ening the  scope  of  the  act.    If  there  was  need  of  legislation  it  was  in  the 
other  direction.    Such  trusts  shall   be  valid  says  the  statute.    How  valid f 
Then  the  statute  proceeds  to  point  out  the  modes  in  which  they  may  be 
validated :  First,  a  trustee  may  be  supplied,  if  necessary,  in  whom  the  title 
may  vest;  or  the  court  may  take  control  of  the  fund  or  property.    The  ooort. 
may  direct  the  management  of  the  property,  and  may  settle  who  is  the  bene- 
ficiary.   Is  there  anything  in  this,  fairly  construed,  that  Indli^tes  an  intent, 
to  empower  the  courts  to  give  definition  to  trusts  which  the  granton  failed 
to  define,  to  furnish  an  intent  when  none  is  expressed,  to  direct  the  man^ 
egement  of  a  fond  devoted  to  an  nnasoertainable  object,  or  to  settle  who  la^ 
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the  benefioiary  Trben  the  testator  left  no  olew  ?    That  statute  was  intended 
not  to  enlarge,  but  to  define  tbe  powers  of  tbe  ooort. 

As  Illustrative  of  this  intent  we  find  inoorporated  in  the  8d  seotion  the 
mortmain  statute  of  1814,  limiting  the  amount  of  landed  estate  which  may 
be  held  by  any  ohuroh  or  society  of  Christians. 

We  do  not  for  a  moment  su^ppose  this  enactment  was  intended  as  a  hostile 
attack  upon  charitable  uses,  or  as  looking  toward  such  a  crusade  against 
them  as  took  place  in  tbe  time  of  Henry  YIII,  but  that  it  was  intended  to 
limit,  to  define  and  to  set  boundaries  to  thf«  powers  of  ihe  courts  we  have  no 
manner  of  doubt  from  an  examination  of  the  st'atute  itself,  and  this  con- 
strnction  was  given  to  it  by  perhaps  the  greatest  of  our  judges  in  the  only, 
opinion  of  this  court,  in  which  the  effect  and  object  of  the  Kentucky  statute 
appear  to  have  been  considered  and  adjudged.  The  same  great  judge  had,  in 
tbe  Moore  case,  undertaken  to  limit  the  application  of  the  cypres  doctrine  by 
the  chancellor.  Tbe  doctrine  then  announced  had  not  been  rigidly  adhered 
to.  In  Attorney-General  v.  Wallace,  7  Dana,  190,  and  in  the  Curling  case,  8 
Dana,  88,  the  results  of  the  opinions  by  Judge  Breck  and  by  Judge  Robertson 
himself  are  not  supported  by  the  doctrine  announced  in  the  Moore  case, 
though  the  intent  of  the  testators  was  declured  to  exist  in  such  form  as  ta 
make  that  doctrine  applicable.  But  in  Cromie's  Heirs  v.  Louisville  Orphans' 
Home,  3  Bush,  373,  the  effect  of  tbe  Kentucky  statute  was  considered.  Said 
tbe  court  through  Judge  Robertson:  "While  the  statute  of  Elizabeth  con- 
cerning charities  was  constructively  abolished  in  Kentucky  (Revised  Stat- 
utes, volume  1,  page  77),  it  was  in  American  phase  substantially  re-enacted* 
(Ibid,  page  385  )  And  thus,  though  the  ultra-judicial  cypres  doctrines  which 
royal  prerogative  attached  as  excrescences  to  the  statute  of  Elizabeth  had» 
by  its  repeal,  been  cut  off  as  tumors,  tbe  aim  of  our  own  statute  for  uphold- 
ing charities  is  to  make  such  as  it  enumerates  available  whenever  so  defined 
as  to  be  judicially  identified  and  applied." 

The  English  statute  was  re-enacted,  but  "in  American  phase."  Chari- 
ties could  still  be  created  according  to  American  doctrine.  The  outgrowth 
of  tbe  English  statute  was  not  to  exist  here,  and  tbe  aim  of  our  own  statute 
was  compactly  and  definitely  expressed.'  It  was  a  conservative  enactment. 
It  did  not  put  charitable  uses  upon  the  same  plane  as  private  trusts.  They 
were  not  void  as  against  the  statutes  as  to  perpetuities.  They  were  not  to  be 
defeated  for  want  of  a  trustee.  They  were  not  required  to  be  so  definite  as 
to  be  valid  as  private  trusts.  But  the  "American  phase"  of  the  statute  of 
charitable  uses  did  require  a  reasonable  certainty,  for  it  required  the  chari- 
table objects  to  be  so  defined  as  to  be  judicially  identified.  The  courts  were 
no  longer  to  exercise  the  prerogative  of  changing  or  making  wills,  and  the 
judge  refers  approvingly  to  the  repudiation  of  the  cypres  doctrine  in  New 
Tork,  and  to  the  strictly  judicial  application  of  charities  in  that  State.  He 
believed,  and  said  so  in  the  opinion,  that  the  object  of  the  repeal  of  the 
British  statute  "was  to  substitute  a  system  more  congenial  with  our  insti- 
tutions, and  by  a  legislative  endorsement  of  the  doctrine  suggested  in  Moore 
▼.  Moore,  supra,  to  eliminate  the  cypres  doctrine  of  England."  We  find 
nothing  in  the  statute  to  Indicate  that  it  was  intended  as  an  enabling  act, 
as  tbe  statute  of  Elisabeth  was.    It  does  not  undertake  to  enlarge  the  power 
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of  the  chancellor  in  any  ^ay.  It  gives  do  power  to  eoforce  an  Indeflnito 
gift.  It  provides  that  a  trust  shall  not  fall  for  want  of  a  trnstee.  hut  it  does 
not  empower  the  courts  to  create  a  cestui  que  trust.  The  court  will,  under 
the  statute,  settle  who  are  the  benefiolnrles  of  a  trust,  if  one  is  created,  hut 
it  must  settle  them  from  the  words  of  the  gift;  they  must  he  judicially 
ascertained.  It  is  not  doubted  that  the  individual  heneflclarles  of  the 
bounty  need  not  be  named.  That  would  render  the  gift  a  mere  private  use, 
-and  subject  tn  the  rule  against  perpetuities.  And  while  the  donee  of  a 
power  may  create  or  cause  to  spring  a  private  use,  limited  in  duration  by 
the  law  agaiiJNt  perpetuities,  such  is  not  the  law  as  to  charitable  uses  which 
are  perpetuities.  The  donor  must  select  his  charity.  He  may  delegate 
power  to  select  the  individual  recipients  of  his  bounty,  but  a  gift  to  charity 
in  general  is  too  vague  to  be  enforced.  (Spalding  v.  St.  Joseph's  Industrial 
School,  21  Ky.  Law  Bep.,  1107.)  A  charitable  use  which  4s  relieved  from 
the  operation  of  that  rule  must  be  so  definitely  expressed  that  the  courts 
can  judicially,  and  with  reasonable  certainty,  apply  the  gift  to  that  object. 

We  may  notice  here  the  very  interesting  argument  of  appellants'  counsel 
as  to  the  difference  between  the  statute  of  Elizabeth  and  the  Kentucky 
statute.  In  the  older  statute  these  words  are  used,  "for  relief  of  aged, 
impotent  and  poor  people,"  while  our  statute  reads  "for  the  relief  or  benefit 
of  aged,  or  impotent  and  poor  people;"  from  which  it  is  argued  that  while 
thevolder  statute  might  have  permitted  a  charity  for  the  poor  though  not 
helpless,  or  for  the  aged,  though  not  poor,  our  statute  does  not  permit  a 
obari table  use  for  the  beneflt  of  the  rich,  though  old  or  impotent,  or  for  the 
poor,  unless  they  were  old  or  impotent.  But  we  think  the  distinction  sought 
to  be  made  lies  only  in  the  language  used,  and  does  not  exist  in  the  mean- 
ing of  the  two  statutes.  In  the  old  statute,  as  in  the  new,  the  poor  and  the 
agtid,  for  whose  relief  charitable  uses  weie  permitted,  were  the  poor  and  the 
aged  who  needed  charity,  and  under  neither  statute  would  a  charity  for 
sturdy  beggars  or  elderly  millionaires  be  properly  sustained.  And  so  we 
think  it  is  with  such  language  when  used  in  a  gift  to  be  applied  under 
either  statute.  The  "poor"  will  be  construed  to  mean  not  the  poor  who  are 
abundantly  able  to  provide  for  themselves,  but  the  poor  who  need  aeaistanoe, 
and  "aged"  to  mean  such  aged  people  us  are  properly  objects  of  charir.y. 

Nor  do  we  think  that  the  devise  in  question  is  objectionable  as  a  sectarian 
charity  or  as  a  devise  to  provide  for  hospitality  rather  than  charity.  This 
court  has  never  recognized  it  as  an  objection  to  a  charitable  use  that  its 
bounty  was  confined  to  members  of  one  race  or  one  religion.  Nor,  on  the 
other  hand,  do  we  think  that  the  word  "poor  as  used  in  this  devise  can  he 
properly  construed  as  indicating  a  merely  hospitable  purpose.  The  purpose 
of  this  devise  was,  in  our  judgment,  charitable.  The  sole  question  is 
whether  it  was  definite  enough  to  be  enforced.  Tested  by  this  statute,  is  the 
bequest  too  vague  and  indefinite  to  be  sustained?  It  is  suggested  for  appel- 
lees that  in  order  that  the  court  may  he  able  to  exercise  the  powers  given  by 
section  2  of  the  act  (Revised  Statutes,  page  236),  directing  the  management 
of  the  trust  and  settling  who  shall  be  the  beneficiaries  thereof  the  will  must 
be  construed  as  requiring  the  establishment  of  the  home  in  Lonisville, 
because  the  trustee  is  the  bishop  of  the  diocese  of  Louisville,  the  trust  Is 
reposed  in  him  in  his  official  capacity,  and  he  has  no  power  beyond  his  dio- 
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^oeBB.  Ud  the  same  principle  it  would  seem  to  follow  that  the  beneficiaries 
must  be  selected  from  that  diocese,  whiob,  as  we  nnderstand,  inolndes  the 
^tate  of  Kentaoky.  If  the  devise  can  be  sustained,  it  must  be  upon  suob  a 
-coDstruotlon,  and  that  is  the  interpretation  we  must  give  it  in  order  to  make 
It  sustainable. 

On  the  other  hand,  these  objections  are  urged  to  the  validity  of  the  devise  t 
First,  that  it  does  nob  name  a  charitable  object  under  our  statute  which 
requires  that  the  poor  who  may  be  lieneficiaries  of  a  charitable  use  must 
.  «l8o  be  aged  or  impotent,  an  objection  already  considered;  second,   because 
no  power  is  given  to  any  one  to  select  the  object  of  the  charity;  third, 
because  no  place  or  district  or  country  is  named  in  which  the  home  is  to  be 
-established,  and   no  place  or  district  or   class   is   reasonably   defined   from 
which  the   be nefl claries  are   to  be  selected:  and,  fourth,  because  no  one  is 
iriven  power  to  make  such  selections.    Assuming  the  object  of  the  devise  to 
f3e  sufficiently  definite,  we  have  lltr.]e  difficulty  with  the  second  objection. 
A  trustee  is  named,  the  appointment  of  three  associates  Is  provided  for, 
•and  the  fund  is  devoted  '*for  the  establishment  of  a  home  for  poor  Catholic 
men  as  sion  as  the  proceeds  of  my  estate  may  justify  It."    And  if  the  will 
furnishes  a  guide  to  the  purpose  of  the  testator,  the  trustee  and  his  asso- 
-elates  have  authority  to  act  in  the  selection  of  a  site  for  the  home,  and  in  its 
-establishment  and   management,  under  the  control  and    direction  of  the 
•chancellor.    But  it  is  objected  that  there  is  nothing  in  the  will  which  places 
any  limitation  of  time  or  place  or  circumstance  upon  the  establishment  of 
the  home,  or  any  limitation  of  district  or  boundary  or   class   which   will 
enable  us  to  judicially  ascertain  or   identify  the  objects  of  the  testator's 
t>ounty.    With  considerable  hesitation,  and  after  much  consideration,  the 
court  has  reached  the  conclusion  that  a  construction  can  fairly  be  given  to 
this  clause  of  the  will   sufficiently  definite  to  enable  the  trustee  to  carry 
out,  and  the  court  to  control  and  eliforce,  the  testator's  charitable  purpose. 
The  trustee  selected  to  receive  the  trust  fund  is  not  selected  as  a  person, 
but  as  an  offloial  of  the  church.    He  is  the  Rt.  Rev.  Bishop  of  the  Gatholio 
-diocese  of  Louisville.    As  such  he  has  under  his  immediate  dominion  not 
only  such  matters  as  are  strictly  ecclesiastic,  but  to  a  great  extent  the  chari- 
ties of  the  church.     Whether  he  still  exercises  the  powers  of  a  corporation 
sole  this  record  does  not  disclose,  but  he  undoubtedly  exercises  supervision 
-over  the  recognlased  charities  of  the  Roman  Catholic  Church  in  his  diocese. 
And  while  there  is  a  recognized  distinction  between  a  gift  to  create  a  chari- 
table institution,  without  naming  its  scope  or  location  or  designating,  terri- 
'torially  or  otherwise,  the  clnss  from  which  the  beneficiaries  are  to  be  selected, 
«aob  as  appellants  claim    the  gift   in  question    is,  and  a  glffc  for  a  purpose 
recognized  as  charitable  under  the  statute  to  an  established  and  organized 
lofltltution,  having  defined  and  stated  aims  and  purposes,  which,  by  virtue  of 
the  selection  of  that  institution,  can  be  written  in  the  terms  of  the  gift,  it 
may  be  that  there  is  a   just  analpgy  between  gifts  of  the  latter  class  and  a 
^ift  for  a  rocognlzed  charitable  purpose  to  a  church  official  in   bis  official 
<iapacity,  having  jurisdiction  as  such  over  the  charitable  institutions  of  like 
-Gbaraoter  within  a  defined   territory  and  managed   undei   regulations  and 
upon  conditions  which  may  be  considered  as  adopted   by  the  donor  by  the 
lection  of  such  official,  and  thereby  written  into  the  terms  of  his  gift.    It 
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may  oot  be  too  great  a  Btretoh  of  the  court's  powers  of  iDterprf^tatloxi  to 
presume  that  the  donor  made  the  gift  upou  terms  in  harmony  with  the  pur- 
poses of  kindred  organizations  in  that  ecclesiastioal  jurisdiction,  and  for 
the  benefit  of  such  similar  objects  of  charity  as  are  provided  for  in  that* 
district. 

.  Giving  this  construction  to  the  clause  in  question,  that  the  home  was 
intended  to  be  established  in  Louisville,  and  that  the  beneficiaries  were  to 
be  selected  from  Catholic  poor  men  in  that  diocese,  it  follows  that  the  trust 
is  such  as  the  chancellor  can  control  and  enforce,  and,  if  nrcessaiy,  settle* 
who  are  the  beneffciaries  thereof.  It  follows,  therefore,  that  the  judgment 
of  the  chancellor  as  to  this  clause  was  not  erroneous.  The  paragraphs  of 
the  answer  which  plead  knowledge  on  the  part  of  the  appellants  of  the- 
administration  under  the  will  are  good,  to  the  extent  that  in  so  far  as  tfa& 
appellants  have  knowingly  permitted  the  executors  and  the  trustees  under- 
the  void  clauses  to  proceed  with  the  execution  of  the  will  as  if  valid,  and 
to  expend  the  fund  for  the  benefit  of  the  supposed  objects  of  charity,  no 
recovery  can  be  had,  nor,  if  investments  have  been  made  in  execution  of 
the  supposed  purposes  of  the  void  clauses,  can  recovery  be  had  for  the  loss^ 
if  any,  occasioned  by  such  re-investment. 

In  the  particulars  indicated  in  the  opinion  the  action  of  the  obanoellor- 
in'carrying  back  and  sustaining  the  demurrer  to  the  petition  was  erroneous. 
The  demurrer  should  have  been  sustained  in  part  as  indicated  herein.  If 
appellants  can  show  a  refusal  to  reoogniiee  their  visitorial  right,  or  if  any 
abuse  of  the  trust  or  misapplication  of  the  fund  can  be  shown,  the  court  caD 
enforce  such  right.  In  this  respect  the  petitiou  seems  to  be  defective,  and 
on  the  return  of  the  case  leave  may  be  given  to  amend. 

For  the  reasons  given,  and  to  the  extent  Indicated,  the  judgment  ia 
reversed  and  cause  remanded,  with  directions  to  set  aside  the  judgment 
dismissing  the  petition,  and  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judge  Paynter  d)s6ents  from  so  much  of  the  opinion  as  holds  the  bequest- 
to  the  Jesuit  Order  void. 


RICHMOND  AND  LANCASTER  TURNPIKE  ROAD  CO.  v.  MADISON: 

COUNTY  FISCAL  COURT. 

(Filed  December  17,  1903.) 

Condemoation  of  turnpikes— Constitutional  law— In  this  action  to  con- 
demn a  turnpike  the  circuit  court,  from  the  evidence,  fixed  116,000  as  tli»- 
value  of  said  pike,  which  isa  dividend  paying  road,  and  is  what  it  would  oos^ 
to  produce  thn  turnpike  road  in  the  condition  it  was  in  when  the  county  took 
possession  of  same.  Held— That  the  basis  of  compensation  assumed  by  tho- 
court  was  incorrect.  Under  section  242  of  the  Constitution,  when  private 
property  is  taken  for  public  use  the  owner  must  be  placed  in  as  good  a  situa- 
tion financially  as  he  was  before  it  was  taken.  In  this  case  the  proof  sbow^ 
ing  that  the  stock  had  for  many  years  sold  at  par,  and  paid  a  dividend  of 
from  6  to  9  per  cent.,  its  market  value  was  $20,000,  and  Judgment  should 
rendered  in  favor  of  appellant  for  that  amount. 
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J.  A.  SallivAD  for  appellant. 

>J.  Tevis  Cobb  for  appellee. 

■Appeal  from  MadleoD  Clronlt  Court. 

'OplDlon  of  the  oourt  by  Judge  Hobeou. 

This  was  a  prooeedlug  to  oondemn  tbe  RiohmoDd  and  Lancaster  Turnpike 
Road,  under  the  act  of  March  17,  1800  (Kentucky  Statutes,   section   4748b), 
«nd  the  only  question  in  the  case  is,  what  is  a  fair  and  just  compensation  to 
ithe  owners  for  the  property?    In  the  circuit  court,  by  consent  of  parties,  it 
^as  transferred  to  equity  and  heard  by  the  court  on  both  the  law  and  facts 
vas  an  equity  action.    Tbe  court  fixed  the  value  of   the  property  at  $16,000, 
and  Rave  judgment  for  this  amount,  with  interest  from  August  4,  1897,   the 
•date  when  the  county  took  possession  of  the  road,  under  an  agreement  that 
tbe  value  of  the  property  and  franchises  should  be  determined  by  law,  and 
that  interest  should  be  paid  from  this  date  on  the  amount  finally  fixed  as 
the  value  of  the  property.    It  is  insisted  by  appellee  that  under  the  rule  es- 
^blished  by  this  court,  the  evidence  being  conflicting,  the  chancellor's  judg- 
ment can  not  be  disturbed  on  the  facts.    There  is  great  force   in  this  con- 
^ntion  if  he  proceeded  upon  the  proper  basis  in   determining  the  value  of 
the  property,  but  if  he  proceeded  on  the  wrong  basis,  little  weight  can  be 
•attached  to  his  finding,  for  the  reason  that  If  he  had  adopted  tbe  right  basis 
lie  might  have  reached  a  very  different  conclusion.    His  judgment  is  in  these 
words:  "This  cause  came  on  and  was  heard  by  the  court,  and  being  suffi- 
ciently advised,  is  of  the  opinion  that  the  basis  of  valuation  of  the  property 
taken  in  this  oause,  as  it  was  a  dividend-paying  road,  is  what  it  would  cost 
to  produce  tbe  turnpike  road  in  the  condition  it  was  in  on   August  4  1897, 
«nd  the  oourt,  therefore,  adjudges  that  the  Richmond  and  Lancaster  Turn- 
pike Road  Co.  recover  of  the  Madison  County  Fiscal  Court  the  sum  of  six- 
teen thousand  dollars  (116,000),  with  interest  thereon   from   August  4,  1897, 
^ntil  paid.'' 

By  section  248  of  the  Constitution  it  is  provided  :  "Municipal  and  other 
•corporations  and  individuals  invested  with  the  privilege  of  taking  private 
-property  for  public  use  shall  make  just  compensation  for  property  taken, 
Injured  or  destroyed  by  them,  which  compensation  shall  be  paid  before  suoh 
taking,  or  paid  or  seeored  at  the  election  of  such  corporation  or  individual, 
^>efore  suoh  injury  or  destruction/.' 

Construing  the  constitutional  provision  on  this  subject  in  Henderson  ft 
Nashville  R.  R.  Co.  v.  Diokerson,  66  Ey.,  178,  this  court  said:  "The  Con- 
'«tltution  declares  that  no  man's  property  shall  be  taken  or  applied  to  public 
xiae  without  just  compensation  being  previously  made  to  him.    And  accord - 
•iDg  to  the  construction  given  to  this  provision  in  the  cases  of  Sutton's  Heirs 
-▼.  City  of  Louisville,  6  Dana,  38,  and  Rice  v.  Danville,  &o..  Turnpike  Co.,  7 
JDana,  81.  tbe  compensation  secured  to  the  owner  is  the  actual  value  in  money 
-of  tbe  property  taken  from  him,  which  can  not  be  diminished  by  any  specula- 
tive advantage  he  may  derive  from  its  appropriation  to  the  public  use." 

Again,  on  page  179,  the  court  said:  "The  Constitution  secures  to  the 
-owner  of  tbe  land  just  compensation  for  his  property  before  he  can  be 
•deprived  of  ft.    Its  value  to  him,  oonsiderlng  Jts  relative  position  to  his 
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other  lands  and  the  other  oiroam stances  wbloh  may  diminish  or  enhance- 
their  value,  oan  alone  afford  him  a  just  compensation  for  its  loss. 

In  Robb  T.  Maysville,  &o.,  Turnpike  Co.,  60  Ey.,  117,  this  decision  wa» 
approved.  In  that  case  the  owner  offered  to  prove  what  the  land  sought  to- 
be  condemned  was  worth  to  him.  The  trial  court  excluded  the  evidence  and 
this  was  held  error.  The  court  said  the  owner  was  not  authorised  to  fix  a 
fanciful  estimate  of  the  value  of  the  property  and  make  that  the  criterion  of 
his  recovery,  but  that  the  inquiry  was  "what  would  be  its  value  to  him, 
situated  as  it  is,  if  he  were  not.  the  owner  of  it,  but  owned  the  adjacent 
property  under  the  oircum stances  as  they  now  exist?*' 

Again,  in  Asher  v.  L.  &  IS\  B.  R.  Co.,  87  Ky.,  891.  the  court  said:  "The 
owner  must  be  placed  in  the  same  condition,  in  a  pecuniary  point  of  view, 
that  he  would  be  if  the  land  was  not  condemned. " 

The  precise  point  raised  in  this  case  was  not  involved  in  either  of  these 
cases,  but  the  principle  is  the  fame.  When  private  property  is  taken  for 
public  use  the  owner  must  be  placed  in  as  good  a  situation  financially  as  he 
was  before  it  was  taken.  Otherwise,  to  the  extent  that  this  is  not  done,  his- 
property  has  simply  been  confiscated  for  the  use  of  the  public.  The  ques- 
tion, therefore,  is  not  what  it  would  cost  to  produce  the  turnpike  road  in 
question  in  the  condition  it  was  in  on  August  4,  1897,  but  what  was  the  real 
value  of  the  property  as  it  stood  on  that  date. 

The  proof  for  the  appellee  showed  that  it  had  cost  120. 000  to  build  the  pilEe, 
but  that  it  was  not  in  as  good  condition  as  new,  and  that  a  pike  like  it  could 
now  be  built  for  about  11,800  a  mile.    There  were  twelve  miles  of  the  pike, 
which,  at  $1,800  a  mile,  would  amount  to  $15,600  and  the  court  seems  to  have 
made  this  evidence  the  basis  of  his  judgment.    On  the  other  hand,  it  wa» 
shown  by  the  appellant  that  the  road,  after  paying  all  czpenseB  and  appro* 
priating  a  considerable  sum  annually  for  the  keeping  up  of  the  property* 
had  paid  for  a  number  of  years  dividends  averaging  9  per  centum  annually. 
During  this  time  the  roadbed  was  improved  from   the  fact  that  they  used  a 
superior  quality  of  metal  to  what  was  used   originally;  there  was  no  oona- 
plaint  at  any  time  that  the  road  was  out  of  order;  the  company  was  never 
indicted,  and  the  pike  was  regarded  as  one  of  the  best  in  the  county.    There 
were  a  number  of  other  pikes  that  were  feeders  to  it;  the  geographioal  oon- 
dition  of  the  surrounding  country  was. such  that  a  shunpike  could   not  welt- 
be  built;  the  road  ran  through   one  o^*  the  best  sections  of  Madison  county, 
where  land  was  sold  high;  the  travel  on  the  pike  was  inert aslng  with  the 
population ;  the  stock  for  a  number  of  years  had  sold  at  par.  or  more  than  that,. 
and  was  in  great  demand.    The  charter  of  the  company  was  granted  before* 
the  act  of  1856  reserving  to  the  legislature  the  power  to  amend  laws  subse- 
quently passed.     The  amount  of  the  capital  stock  in  the  company  was  $SM>,- 
000.     There  is  some  proof  that  the  metal  on  the  pike  had  worn  and  was  not 
as  thick  as  originally,  still  there  is  no  dnuht  from   the  evidenoe  that  the 
company  could   have  declared  a  dividend  of  6  per  centum   annually  out   or 
its  earnings,  and  with  the  remainder,  in  a  few  years,  had  the  metal  as  thick 
as  was  desired,  and  we  are  by  no  means  sure  from  the  proof  that  the  trouble 
with  this  pike  was  not  due  to  ^he   fact   thnt  when   the  county  took  charge 
the  company  Had  not  made  Us  usual  annual  repairs,  a  thing  which,  in  the 
ordinary  course  of  business,  wa^  done  in  the  fall,  and  after  the  county  took 
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obarge  it  received  do  attention  for  Beveral  years,  and  during  that  time  was 
need  very  hard,  as  It  was  a  free  pike.  But,  however  this  may  be,  we  are 
satisfied  from  the  evidence  that  the  property  was  intrinsically  worth  $20,000 
on  the  4th  of  Angn^st,  1807,  for  we  Icnow  of  no  better  way  of  determining  the 
valae  of  a  thing  than  its  actual  market  price,  and  this  stock  had  ooncededly 
sold  for  par  for  a  number  of  years,  and  was  eagerly  sought  at  that  price. 
Beside  its  roadbed,  the  company  had  a  right  of  way  thirty  feet  wide,  whiob 
was  fenced  in;  it  had  an  established  trade;  at  Silver  Greek,  a  point  on  the 
pike,  there  were  two  large  distilleries:  the  principal  part  of  the  tobacco 
raised  in  Madison  county  was  raised  in  that  section,  and  the  road  had  more 
travel  upon  it  than  any  other  two  pikes  in  the  county. - 

The  statute  under  which  the  proceeding  was  bad  clearly  contemplates  that 
all  these  matters  shall  be  taken  into  consideration,  and  that  the  actual 
value  of  the  property  shall  be  awarded  to  the  owners.  In  section  IS  it  pro- 
vides: 'It  shall  be  the  duty  of  said  comlmssioners  to  view  the  road  to  be 
taken,  and  re<)uire  the  owner  or  owners  thereof  to  produce  the  books  or 
other  evidences,  the  receipts  and  expenditures  on  the  road,  or  part  of  the 
road,  to  be  sold,  amount  of  net  earnings  for  said  turnpike  road  company  for 
each  year  for  the  past  six  years,  and  they  shall  hear  any  other  evidence 
oonducing  to  show  the  value  of  the  property  sought  to  be  taken,  and  shall 
award  to  the  owner  or  owners  thereof  the  actual  value  of  the  property  taken 
in  said  oounty.** 

There  is  testimony  on  behalf  of  the  county  to  the  effect  that  if  all  the 
other  pikes  had  been  made  free  and  this  one  had  remained  in  the  hands  of 
the  owners  as  a  toll  road  it  would  have  been  much  less  valuable  than  for- 
merly. On  the  contrary,  there  is  testimony  for  the  company  that  this 
would  have  increased  its  business,  for  the  reason  that  there  was  no  other 
way  for  the  bulk  of  its  trade  to  get  out,  and  that  if  the  pikes  which  fed  it 
were  made  free  more  persons  would  have  traveled  it  than  when  they  had  to 
pay  toll  on  these  pikes.  But  this  matter  is,  in  our  judgment,  immaterial, 
for  the  reason  that  tho  county  had  voted  for  free  pikes,  and  it  was  not  oon- 
templated  that  the  people  of  any  section  of  the  oounty  should  pay  taxes  to 
make  the  other  pikes  in  the  county  free  and  still  have  to  pay  toll  on  the 
pike  they  used.  It  is  also  immaterial  that  the  oounty  might  have  built  a 
pike  for  SI. 800  a  mile  It  did  not  propose  to  build  such  a  pike.  It  proposed 
to  take  appellant's  pike,  and  when  it  did  so,  it  must  pay  appellant  the  real 
yaloe  of  thir  property  at  the  time  of  the  taking.  Any  other  rule  would  per- 
mit spoliation  of  private  property  when  taken  for  public  use.  The  act  pro- 
Tides  that  the  proceeding  under  it  shall  be  the  same  as  under  the  act  for  the 
ooDdem nation  of  private  property  by  railroads,  and  precisely  the  sam^ 
principle  must  be  adopted  here  as  would  be  if  a  railroad  company  had  con- 
demned this  turnpike  and  right  of  way  for  a  railway.  The  private  property 
«f  the  citizen  !■  sacred,  but  his  private  interest  must  give  way  to  the  publio 
fCood  when  the  thing  Itself  is  required  for  the  public  use.  He  must  in  such 
ease  part  with  his  property  for  the  public  good,  but  under  the  Constitution, 
when  be  does  so  part  with  it,  he  must  be  made  whole,  and  a  pecuniary  con- 
sideration muiBt  be  paid  to  him  of  such  amount  that  he  will  be  as  well  off 
peotiniarily  after  the  taking  as  he  was  before.  We  are,  therefore,  of  the 
opinion  that  the  olronit  court  erred  in   the  basis  he  adopted  for  fixing  the 
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value  of  the  property,  and  tbat  npon  the  proper  basis  its  value  should  be 
Hzed  at  $20,U00. 

Judgment  reversed  aud  cause  reznauded,  with  directions  to  enter  a  Judg- 
ment  in  favor  of  appellant  for  $20,000,  with  interest  from  August  4,  1807. 

Whole  court  sitting  except  Judge  Burnam. 


HUMPHREY.  &o.  vr  POTTER.  &o. 

(Filed  December  17,  1902— Not  to  be  reported.) 

Conveyances— Fee  simple— A  by  his  deed,  conveyed  two  tracts  of  land  to 
B,  his  son,  in  fee  simple,  in  consideration  tbat  B  would  support  A  and  bis 
wife  and  pay  their  funeral  expenses  after  death,  and  provided  further  tbat 
after  the  death  of  B  the  property  should  vest  in  the  other  children  of  A. 
Within  a  short  time  after  this  conveyance  was  made  B  reconveyed  the  land 
to  A  in  fee  simple.  Creditors  of  A  subjected  said  land  to  sale  for  their  debts, 
after  which  this  suit  was  instituted  by  the  children  of  A,  claiming  said  land 
under  the  deed  made  to  B,  wltl)  remainder  to  them.  They  contend  that  the 
purchasers  of  tbe  land  acquired  an  interest  in  same  only  during  the  life  of 
B.  Held— That  by  the  terms  of  the  deed  to  B  the  estate  in  fee  simple  passed 
to  B,  and  the  subsequent  clause  giving  the  estate  in  remainder  to  the  chil- 
dren of  A  was  ineffectual,  and  the  purchasers  obtained  a  fee  simple  title  to 
the  land. 

W.  A.  Barry  and  J.  D.  Irwin  for  appellants. 

J.  P.  O'Meara  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  6th  of  April,  1892,  George  Potter  and  wife  executed  the  followlDg 
conveyance  to  their  son,  M.  T.  Potter:  *'This  deed  of  conveyance  made  and 
entered  into  this  the  6th  day  of  April,  1892,  by  and  between  George  Potter 
and  Sarah  Potter,  hie  wife,  parties  of  the  first  part,  and  M.  T.  Potter,  party 
of  tbe  second  part,  all  of  the  county  of  Hardin  aud  State  of  Kentucky,  wlt- 
sessetb :  The  parties  of  tbe  first  part,  for  and  in  consideration  of  love  and 
affection  they  have  for  their  son,  Michael  T.  Potter,  and  for  the  further  oon- 
alderation  that  the  party  of  the  second  part  agrees  to  and  binds  himself  to 
take  care  of,  to  feed  and  clothe  the  parties  of  the  second  part  as  long  at  they. 
may  live,  and  after  their  death,  party  of  the  second  part  binds  himself  to 
pay  all  necessary  funeral  expenses.  The  parties  of  the  first  part  has  deadod 
this  day  the  farm  on  which  they  now  live,  containing  seventy -one  and  three- 
fourth  acres,  being  the  same  land  deeded  by  C.  G.  Wintersmlth  to  George 
Potter,  and  dated  January  27,  1868,  and  recorded  in  deed  book  12,  page  84; 
also  another  tract  of  land,  containing  thirteen  acres,  deeded  the  86tb  day  of 
February,  1892,  by  Felix  G.  Humphrey  and  wife  to  George  Potter,  to  have 
and  to  hold  to  said  second  party,  his  heirs  and  assigns  forever;  and  after  the 
death  of  the  said  second  party  the  land  hereby  conveyed  shall  go  to  tbe  ohlK 
dren  of  M.  T.  Potter  by  bis  first  wife  and  to  no  one  else.  Witness  our  bands 
the  day  and  year  first  above  written. 


''GEOBQE  POTTER, 
** SARAH  POTTEB.  •• 


w 
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On  the  IStb  day  of  May,  1803,  Jast  one  month  after  the  execution  of  the 
^eed  by  George  Potter  and  wife  to  him,  M.  T.  Potter  and  his  wife  re  conveyed 
the  land  to  George  Pqtter.    The  deed   is  as  follows:  "This  deed  made  and 
«Dtored  into  this  the  IStb  day  of  May,  1893,  by  and  between  M.  T.  Potter  and 
Hargaret  Potter,  his  wife,  parties  of  the  first  part,  and  George  Potter,  party 
Df  the  second  partt  all  of  the  above-named  of  the  county  of  Hardin  and  State 
ot  Kentucky,  witnesseth  :  That  said  party  of  the  first  part,  for  and  on  account 
of  the  party  of  the  second  part,  having  deeded  and  conveyed  to  the  party  of 
the  first  part  the  tracfcs  of  land  on  which  the  party  of  the  second  part  now 
lives,  containing  about  seventy-one  and  three-fourth  acres,  and  also  thirteen 
•ores  adjoining  said  tract,  which  was  conveyed  to  the  said  party  of  the  second 
part   by   deed  from  F.  G.  Humphreys,    dated  February  96,  1892,  the  above- 
named  deed  which  the  aforesaid  parties  of  the  second  part  made  and  dated 
April  6,  1892,  requiring  and  binding  the  herein  named   party  of  the  first 
part  to  support  and  care  for  as  well  as  bear  all  expenses,   even  burial  of 
the  parties  of  the  second   part,  and   the  deed   not  otherwise,  according  to 
the  will  and  wishes  of  the  party  of  the  first  part,  for  these  reasons  and 
^bese  accounts  the  parties. of  the  first  part  rescind,  deed  and  convey  back  to 
4he  party  of  the  second  part  the  above-named  tracts  of  land,   not  reserving 
-any  part  of  it,  but  hereby  giving  all  his  claim  back  to  the  party  of  the  sec- 
ond part,  to  have  and  to  hold  the  same,  together  with  all  the  appurtenances 
thereunto  belonging  unto  the  parties  of  the  second  part,  their  heirs  and  as- 
signs forever." 

Shortly  after  the  execution   of  the  last  deed  George  Potter  died  intestate, 

«nd  these  two  tracts  of  land  were  sold  under  a  judgment  of  the  Hardin  Gir- 

ouit  Conrt  to  satisfy  his  debts,  and  the  defendants,   Felix  Humphreys  and 

O.  E  Berry,  became  the  purchasers  thereof,  which  sales  were  confirmed  and 

^eeds  made  to  the  purchaser  by  the  master  commissioner  of  the  Hardin 

Circuit  Conrt  pursuant  to  the  judgment  thereof.    On  the  12th  of  May,  1899, 

4b6  appellees,  children  of  M.  T.  Potter,  by  his  first  wife,  instituted  this  suit. 

Id  which  they  allege  that  they  are  the  owners  of  the  fee  simple  title  to  both 

tracts  of  land  by  virtue  of  the  deed  executed  on  the  6th  day  of  April,  1899. 

bj  their  grandfather,  George  Potter,  to  their  father,  M.  T.  Potter,  and  that 

tbe  defendants  only  acquired  by  their  purchases  at  the  decretal  sale  made 

under  the  judgment  of  the  Hardin  Circuit  Court  the  life  interest  of  their 

tether,   M.  T.    Potter;  that  they   are  committing  waste   by  cutting  trees 

trom  the  land,  and  ask  that  they  be  enjoined  from  so  doing  and  for  damages 

tor  wastes  already  committed. 

The  defendants  in  their  answer  relied  upon  the  facts  hereinbefore  recited. 
It  was  adjudged  by  the  trial  court  that  the  plaintiffs  were  the  owners  in 
^ee  of  both  tracts  of  land,  subject  to  the  life  estate  of  M.  T.  Potter,  and 
defendants  were  enjoined  from  cutting  any  timber  except  such  as  was 
■ary  to  keep  up  the  place,  and  we  are  asked  upon  this  appeal  to  deter- 
line  what  Interest  M.  T.  Potter  took  under  the  deed  from  bis  father.  In 
%lke  granting  clause  of  the  deed  from  George  Potter  to  his  son,  M.  T.  Potter, 
^liere  Is  no  limi|atlon  on  the  estate  granted.  It  conveys  the  full  fee  simple 
%lt]e.  The  wonM^are  then  added  that  after  the  death  of  the  second  party  the 
land  ahall  go  to  the  appellees.  In  other  words,  after  vesting  the  grantee  with 
m  foo-almple  title,  the  grantor  adds  words  which  change  this  fee  into  a  life 
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estate.  Id  oumerons  recent  declsioDs  by  this  conrt  it  baa  been  beld  that  wills 
and  deeds  with  similar  provisions  oonvey  the  fee-simple  title  to  the  original 
grantee.  In  Barth  t.  Barth.  18  Ky.  Law  Rep.,  1840,. the  clause  of  tbe  will 
under  consideration  was  as  follows :  "I  devise  and  bequeath  to  my  wife,  Sarali 
Ann  Barth,  all  my  property,  real  and  personal,  and  choses  in  action  of  every 
description  of  which  I  am  the  owner,  or  to  which  I  may  be  entitled  at  ttae 
time  of  my  decease;  also  all  my  insurance  on  my  life,  absolutely  and  forever, 
with  power  to  sell  or  dispose  of  as  she  deems  proper,  and  all  the  property  of 
whatever  kind  or  description  which  remains  at  her  death  to  be  equally 
divided  among  my  three  sons,  John  C,  Philip  and  Charles  Barth,  each  U> 
receive  and  share  alike."    It  was  held  that  the  widow  took  the  fee. 

In  Ray  v.  Spears,  23  Ky.  L«iw  Rep.;  1864,  the  conveyance  was  to  tbe 
grantee  in  fee,  but  in  the  habendum  clause  it  was  provided  that  if  tha- 
grantee  should  die  without  any  child  or  children,  that  tbe  land  or  pro- 
ceeds should  go  back  to  the  grantors  and  his  heirs.  In  that  case  it  was- 
beld  thac  the  grantee  took  a  fee-simple  title.  In  Clay  v.  Chenanlt.  91  Ky. 
Law  Rep.,  14H5.  the  tnstator  devised  275  acres  of  land  to  bis  sons,  Wal- 
ler and  Audersoo  Cheoanlt,  reserving  the  right  by  codicil  to  require 
bis  sons,  if  they  sold  the  land,  to  reinvest  the  proceeds  in  other  land  as 
be  might  direct.  By  a  codicil  he  gave  them  the  right  to  sell  and  convey 
this  land  and  make  the  purchaser  a  good  title,  but  provided  that  the  iird- 
oeeds  arising  from  the  sale  should  be  invested  in  other  lands,  and  tba^ 
if  they  should  die  without  children  surviving,  that  such  proceeds  were  to 
revert  to  bis  estate.  Waller  Chenault  died  without  making  any  disposltloD 
of  said  land,  and  it  was  held  in  a  suit  by  the  heirs  of  AndcBrson  Chenanlt 
that  be  took  the  fee  simple  title,  and  the  land  passed  under  his  will  and  not 
that  of  bis  father.  In  the  case  of  Cox  v.  Anderson's  Adm'r,  ante,  721,  decided 
at  tbe  piesmt  term  of  this  court. testator  dt  vi^ed  in  fee  to  bis  wife.Sally  Ann 
Gibbs,  all  of  his  property,  real  and  personal,  but  provided  that  at  her  dea4b 
11,000  of  tbe  property  so  devised  should  go  to  the  Mt.  Zlon  Churob.  It  was 
held  that  she  took  the  fee  In  the  entire  property.  Following  the  reasonlDg 
in  these  cases,  we  are  of  the  opinion  that  M.  T.  Potter,  under  the  deed  from 
his  father,  was  vested  with  the  fee-simple  title,  and  that  appellees  took 
DO  interest  thereunder,  and  that  his  subsequent  deed  to  his  father  recooyeyed 
the  fee  to  him,  and  that  it  was  subject  to  the  claims  of  creditors. 

For  the  reasons  indicated  the  judgment  is  reversed  and   cause  remanded 
for  proceedings  not  inconsistent  herewith. 


LOUISVILLE  PUBLIC  WAREHOUSE  CO.  v.  JAMES. 

(Filed  December  17,  1£02— Not  to  be  reported.) 

Warranty— Measure  of  damages -- Evidence  — In  this  action  to  recover 
damages  for  breach  of  warrnnty  in  the  sale  nf  a  tract  of  land,  where  a  atrip 
of  land  was  taken  hy  the  ciry  undt^r  n  supHrior  title  for  a  street,  it  wascom^ 
petent  to  show  that  the  pMrtioul  ir  strip  had  n  peculiar  va,l,u^f  .of  its  own  be- 
cause of  its  adapt-ihillrr  for  liiiilillng  p^irposes.  In  Fiich  action  it  is  not 
competent  to  show  the  vnlue  nf  thn  hind  fourteen  years  after  the  oonveyanoe 
for  the  purpose  of  claiming  that  the  diminished  value,  as  Indicated   hj    tlm 
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aflsessmeot  of  a  later  date,  was  due  to  ouster  of  the  part  recovered.  The  as-^ 
sessor*8  jndgmeDt  as  to  the  value  of  the  lot  before  aud  after  the  openlug  of 
the  street  was  admissible,  aud  the  reasoos  upon  which  he  based  his  judgmeDt 
in  xnaliiDg  the  reduction  were  likewise  admissible,  but  the  assessment  lists 
were  not  competent  evidence.  The  same  evidence  would  be  competent  in 
flzing  the  damages  for  the  taking  in  this  case  as  would  have  been  competent 
In  an  action  for  condemnation  by  the  city,  therefore,  it  was  proper  to  adroit 
evidence  as  to  the  value  of  the  strip  of  land  for  whatever  purpose  it  might, 
have  been  used. 

Helm,  Bruce  &  Helm  for  appellant. 

Wm.  Furlong  and  John  Roberts  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  the  third  appeal  of  this  case.    The  opinions  on  the  former  appeals, 
may  be  found  in  31  Ky.  Law  Rep.,  1727,  and  23  Ey.  Law  Rep.,  1216.    The 
action  is  upon  a  covenant  of  warranty  for  damages  for  its  breach,  because 
of  the  easement  or  right  of  the  city  to  extend  a  street  over  a  portion  of  the- 
land  conveyed  and  warranted,  existing  at  the. time  of  the  conveyance.    The 
matters  alleged  as  error  by  appellant  and  complained  of  on  this  appeal  are  as. 
follows:  There  was  some  proof  to  the  effect  that  the  strip  of  land  taken  was. 
fronting  on  the  street  and  was  worth  more  than  similar  land  at  the  rear  of 
the  lot  which  did   not  front  on  the  street.    This  was  one  of  the  points  dis- 
cussed on  the  first  appeal.    However,  on  this  trial  it  does  not  appear  that 
the  right  to  recover  was  made  t6  depend  particularly  upon  this  fact,   but. 
that  it  developed  incidentally  in  the  course  of  the  evidence  that  the  strip. 
of  land  was  worth  more  because  of  its  location,  and  because  of  the  surface 
oonditions  at  that  point.    We  are  of  opinion  that  it  was  competent  to  show 
that  the  particular  strip  taken  under  the  superior  outstanding  title  by  the. 
oity  had  a  peonliar  vnlae  of  its  own  because  of  its  adaptability  for  certain 
purposes,  as,  for  example,  for  building  purposes.    This  was  shown,  and  this. 
was  the  principal  effect  of  the  evidence  objected  to. 

The  second  ground  alleged  as  error  is  that  the  consequential  damages  to. 
the   remaining  tract  of  land,  caused  by  the  city's  establishing  the  graded 
street  when  opened  in  such  manner  as  to  make  a  deep  cut  in  front  of  appel- 
lee's lot,  was  one  that  was  not  an  incident,  it  is  claimed,  to  tfce  city's  right 
to  take  and  occupy  this  strip  for  its  ()treet.     On  the  last  appeal  we  held  just, 
to  the  contrary  to  this  contention,  and  the  circuit  court  followed  that  ruling. 

Id  a  suit  upon  a  warranty,  where  a  part  of  the  property  is  taken  under- 
fluperlor  title,  it  is  not  competent  to  show  the  value  of  the  land  fourteen 
years  after  the  conveyance  for  the  purpose  of  claiming  that  the  diminished 
value,  as  indicated  by  the  assessment  of  a  later  date,  was  due  to  ouster  of  the 
part  recovered.     In  this  case  the  oity  assessor  testified  that  he  had  examined 
the  property  carefully  and  critically  after  the  opening  of  the  street,  and  as. 
the  result  of  such  examination  he  had  reduced  the  assessment  valuation  by 
something  over  $1,100.     We  are  of   opinion   that   it  was  not  relevant  nor 
proper  to  have  li'dmitted  the  assessment  rolls  as  evidence   in   this  case,   but. 
the  assessor's  judgment  as  to  the  value  of  the  lot  before  and  after  the  open- 
ing of  the  street  was  admissible,  and  the  reasons  upon  which   he  based   bisi 
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.judgineDt  In  making  the  redactloD  were  likewise  admissible.  The  faot  that 
the  assessinent  lists  were  nsed  in  the  case  do  not  appear  to  the  court  to  have 
been  material  or  prejudicial,  because  at  the  ufcmost  they  merely  show  that 
the  assessor  had  acted  upon  the  same  line  as  he  had  testified  upon. 

On  the  last  appeal  we  held  that  the  same  evidence  would  be  competent  in 
^zlng  the  damages  for  the  taking  in  this  case  as  would  have  been  competent 
In  an  action  for  condemnation  by  the  city,  therefore,  it  was  proper  to  ad- 
mit evidence  as  to  the  value  of  the  strip  of  land  in  question  for  whatever 
t)urpo8e  it  might  have  been  nsed. 

Perceiving  no  error  in  the  record  prejudicial  to  appellant,  the  judgment 
^ust  be  affirmed. 


CONTINENTAL  TOBACCO  CO.  v.  KNOOP. 

(Filed  December  17.  1902— Not  to  be  reported.) 

Master  and  servant— Negligence— Defective  machinery— This  action  was 
.  ^^nstituted  by  appellee  to  recover  damages  for  injuries  sustained  from  the 
IPall  of  an  elevator  while  in  the  employ  of  appellant.  The  proof  showed  that 
the  cause  of  the  elevator  falling  was  the  slipping  of  the  wire  cable  from  its 
socket.  A  verdict  and  judgment  for  $4,000  in  favor  of  appellee  resulted, 
from  which  this  appeal  is  prosecuted.  Held— That  the  court  properly  refused 
to  give  a  peremptory  instruction  to  find  for  defendant,  and  as  appellee  was 
-eeriously  and  permanently  injured  the  verdict  was  not  excessive.  It  was 
the  business  of  the  appellant  to  furnish  its  employes  for  their  use  an  eleva- 
-tor  in  a  reasonably  safe  condition,  and  if  one  of  its  employes  was  injured 
because  of  such  failure  a  cause  of  action  would  arise  therefor. 

Joyes,  Jarvis  &  Swope  for  appellant. 
•Eohn.  Baird  &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
'Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  while  an  employe  of  the  appellant,  was  seriously  and  perma- 

"^lently  injured  by  the  falling  of  its  elevator  from  the  third  floor  to  the  cellar 

t)f  its  tobacco  factory.     The  appellee  and  two  other  workmen  were  hoistiDf? 

^  hogshead  of  tobacco  from  the  cellar  to  the  third  floor,  when  the  wire  oable 

to  which  the  elevator  was  suspended  slipped  from  its  socket. 

There  is  some  conflict  in  the  testimony  as  to  what  caused  the  elevator  to 
fall,  but  there  was  sufficient  evidence  tending  to  prove  that  it  was  the  re> 
suit  bf  the  defective  condition  of  the  elevator  to  authorize  the  submission 
of  the  case  to  the  jury.  In  faot  the  evidence  of  the  plaintiff  tends  to  sho^w 
that  it  was  an  old  elevator,  and  was  frequently  found  to  be  out  of  order. 
The  appellee  bad  no  supervision  of  the  elevator,  and  it  was  not  a  part  of  bis 
duties  to  examine  into  the  condition  of  the  elevator,  with  a  view  of  discover- 
ing any  defects  in  it.  He  did  not  have  the  same  opportunity  as  the  nfaster 
to  ascertain  the  defects,  if  any  existed.  It  was  the  business  of  the  appellnnt 
to  furnish  its  employes  for  their  use  an  elevator  in  a  reason*il)ly  safe  condi- 
tion, and  if  one  of  its  employes  was  injured  because  of  such  failure,  a  oanae 
^f  action  would  arise  therefor.    Whether  the  appellant  performed  its  dn^ 
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by  furoisbiOK  that  cbaraoter  of  elevator  ^as  a  quettloD  for  the  jury.    Like^ 
wiw  it  was  a  qnestion  for  the  jary  to  determine  whether  the  appellee  was. 
lojnred  in  coDsequeooe  of  a  breach   of  such  duty.    Vfe  are  of  the  opinion 
tbat  the  oonrt  properly  refuse^  to  givp  the  jury  a  peremptory  instruction  to. 
flod  for  the  appellant.    (Wilson  v.  Williams.   22  Ky.   Law   Bep.,   667.)    We- 
must  decline  to  disturb  the  verdict  on  the  ground  tbat  it  is  excessive.    The 
testimony  shows  tbat  the  appellee's  leg  was  broken  in  two  places:  that  hia. 
back  was  seriously  injured ;  tbat  be  received  a  great  shock ;  tbat  be  has  been 
unable  to   work  since   tbat   time.    He   was   injured    in    tbe   early   part   of- 
February,  and  be  was  unable  to  perform  any  labor  in  the  October  following.. 
Tbere  is   no  escape   from  the   conclusion    tbat   he  was   permanently   and 
seriously  injured. 

Id  addition    to   other  grounds,  tbe   appellant  relies  upon  tbe  following  tr 

First,  tbat  tbe  appellee  has  received  about  $400  by  way  of  compromise,  and 

no  part  of  which  had  been  repaid  or  tendered  to  the  appellant  before  the- 

institution  of  this  action;  second,  tbe  error  of  the  court  in  Instructing  the- 

jury.    The  appellant  pleaded  accord  and  satisfaction.    It  averred  that  it  had 

paid  tbe  appellee  his  weekly  wages  and  doctor  bills,  etc.,  from  the  time  o£" 

his  injury  until  some  time  in  tbe  following  September;  that  it  was  to  take^ 

tbe  appellee  back  into  its  service  when  be  became  able  to  work;  that  it  had. 

offered  to  and   was  willing  to  do  so;  that  upon  these  terms  tbe  appellee's. 

claim  against  it  was  compromised  and  settled.    The  appellee  denied  tbat^ 

such  a  compromise  was  made,  or  that  he  ever  agreed  to  accept  the  money  and 

other  benefits  in  compromise  and  settlement  of  his  claim.    Testimony  was; 

offered  touching  this  issue,  and  the  court  told  tbe  jury  tbat  if  they  believed 

that  such   a  compromise  was  made  to   find   for   tbe   defendant.     Tbe   jury 

returned   a  verdict  of   $4,000  against   the   appellant,    and   of  course   fuund. 

against  it  on  this  issue.    In  fact  there  was  little  conflict  in  the  testimony 

upon  it,  and  we  are  of  the  opinion   that  the  jury   properly   found   tbat  no. 

snob   compromise  had   been  made;  besides,  a  fair  deduction   from  the  testis 

xnony  of  the  witness  fur  tbe  appellant  would  not  have  justified  tbe   jury  in. 

reaching  a  different  conclusion. 

It  is  insisted  tbat  tbe  jury  should  have  been  instructed  tbat  the  eflorts  to. 
efTrct  a  compromise  were  not  to  be  taken  by  tbe  jury  to  be  an  admission  of* 
negligence  or  liability  on  the  defendant's  part.  Tbe  appellee  did  not. 
endeavor  to  show  that  the  appellant  had  admitted  negligence  or  liability,  bulk 
sought  to  recover  by  proving  the  circumstances  and  conditions  under  which.. 
he  received  his  injuries.  'The  appellant  sought  to  establish  its  defense  of^ 
a^Msord  and  satisfaction.  Tbe  court  was  not  called  upon  to  instruct  tbe  jury 
as  to  the  weight  which  should  be  given  the  evidence  which  the  appellant, 
introduced,  but  to  submit  one  of  the  appellant's  defenses,  to  wit,  accoid  and. 
satisfaction.  It  was  not  incumbent  upon  tbe  appellee  to  return  tbe  money 
ivblch  he  had  received  for  wages  and  medical  bills  in  order  to  maintain  hia^ 
action.  The  doctrine  of  the  McElroy  case,  18  Ky.  Law  Bep.,  780,  and 
kindred  cases  do  not  apply  to  the  facts  of  this  case.  In  tbat  case  it  waa^ 
admitted  that  Jt^i^^  money  was  received  in  compromise  and  settlement  of  his. 
claim  for  injuries,  but  the  plaintlfi  endeavors  to  avoid  the  effect  of  tbe  oom-^ 
piTomise  upon  the  ground  tbat  it  had  been  obtained  by  fraud.  In  such  a  oase^ 
an  action  oonld  not  be  maintained  without  first  tendering  or  refunding  th^ 
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mnuey  reoelyed  od  the  ooin  pro  raise.    The  dlffereooe  between  the  MoEIroy 
xiase  and  this  one  is  shown  in  the  case  of  McGil)  v.   Louisville  &  Nashville 
•R.  R.  Co.,  ante,  1344,  recently  decided  by  this  court. 
The  judgment  is  afiSrnjed. 


KING,  &c.  V.    TILFORD,  &c. 

(Filed  December  17,  1902— Not  to  be  reported.) 

Appeals— Appellants,  as  members  of  the  Boaid  of  Aldermen  of  Louisville. 
Instituted  proceedings  to  impeach  appellants  as  members  of  the  Board  of 
Publin  Safety.  Appellees  instituted  an  action  to  enjoin  the  appellants  from 
prosecuting  said  impeachment  proceedings.  The 'injunction  was  made  per- 
'petual,  and  this  appeal  is  prosecuted.  At  the  time  the  case  was  submitted 
the  terms  of  office  of  all  parties  had  expired.  Held— That  the  appeal  should 
be  dismissed.  A  reversal  would  accomplish  nothing,  and  an  affirmance 
would  not  benefit  appellees. 

Barnett,  Miller  &  Barnett,  H.  L.  Stone,  H.  H.  Herr  and  L.  S.  Leopold 
for  appellants. 

Humphrey  &  Davie.  O'Neal  &  Pryor,  Phelps  &  Thum,  A.  G.  Garutb  and 
Plrtle  &  Trabue  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  White. 

The  appellees  were  members  of  the  Board  of  Public  Safety  of  the  city  of 
Louisville,  and  the  appellants  were  the  Board  of  Aldermen  of  the  city  of 
Louisville  in  the  year  1806,  the  Board  of  Safety  having  been  appointed  In 
1893,  and  the  aldermen  were  elected  in  November.  1893. 

In  1896  there  was  instituted  by  two  members  of  t^e  Board  of  Councilmen 
of  the  city,  proceedings  to  impeach  the  appellees  as  members  of  the  Board 
^r  Public  Safety  before  the  appellants,  sitting  as  a  court  to  try  the  impeach- 
ment proceedings.    Appellants  assumed  to  have  jurisdiction  to  try  the  im- 
peachment  proceeding  notwithstanding  the  appellees*  objection.     To  prevent 
the  trial  by  appellants  of  the  charges  against  appellees  this  action   for  in- 
junction was  brought  by  appellees.     On  trial  in  the  court  below  the  injunc- 
tion was  made  perpetual,  and  this  appeal   was  prosecuted,  the  record  being 
filed  December  8,  1S96.    The  case  was  submitted   with   leave   in   May,   1898. 
By  the  charter  governing  cities  of    the  first  class  the  term   of  office  of  the 
Board  of  Aldermen  is  two  years,  and  of  Board  of  Public  Safety  four  years. 
So  that  when  this  case  was   submitted  for  our  consideration   the  terms  of 
office  of  all  the  parties  hereto,  both  appellants  and  appellees,  had  expired  by 
operation  of  law.    There  was,  therefore,  at  the  date  of  submission,  and  now, 
no  real  controversy  between  these  parties.     The  judgment  of  this  court  on 
this  appeal  would  amount  tanoitliing.    A  reversal  would  accomplish  nothing, 
and  an  affirmance  would  not  benefit  appellees.    Where,  pending  an  appeal, 
an  event  occurs  which  makes  a  determination  of  the  question   unnecessary, 
or  which  would  of  necessity  render  the  judgment  that  might  be  pronounced 
Ineffectual,  the  appeal  shntrld "be  di'smissed.     (Cyc,  volume  8, .page  188,  and 
^ases  cited;  159  Ui^.,  601^  and  xsaaes«ited.)    This  rule  ^eems  tube  well  nigh 
tiniversal. 
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There  being  novf  do  real  coDtroversy  bet'vi^eeD  these  parties,  aod  nothing 
bat  the  moot  question  of  law  presented,  we  decline  to  consider  it,  bat  will 
dismiss  the  appeal,  without  awarding  costs  to  or  against  either  party. 

Appeal  dismissed. 

Whole  court  sitting,  Chief  Justice  Guffy  dissenting. 


CUMBERLAND    TELEPHONE  AND    TELEGRAPH    CO.  v.  HENDON. 

(Filed  Janoary  7.  1903.) 

1.  Damages— Discontinuing  telephone  service— Appellee  brought  this  ac- 
tion to  recover  damages  for  discontinuing  telephone  service  in  his  office  for 
about  fourteen  hours,  resulting  from  the  mistake  of  the  bookkeeper  In  post- 
ing appellee  as  not  having  paid  bis  subsciiptlon.  No  special  damage  was 
olaimed.  Held— That  the  measure  of  damages,  in  the  absence  of  proof  of 
special  loss,  is  the  amount  paid  for  the  service  for  the  time  during  which  it 
Is  refused. 

2.  Instructions— The  court  should  have  instructed  the  jury  to  find  for  the 
plaintiff  the  amoant  paid  by  him  for  the  service  for  the  time  his  pSone  was 
^liscontinued,  taking  for  the  basis  the  amount  paid  by  the  month  an  1  allow- 
ing for  the  time  lost  such  part  thereof  as  they  deem  right. 

Faiileigh,  Straus  &  Eagles  for  appellant. 

Pryor  Ss  Sapinsky  and  O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court;,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Hendou  is  a  physician  living  in  Louisville;  he  was  a  patron  of 
the  appellant,  the  Cumberland  Telephone  and  Telegraph  Co.,  and  had  one 
of  its  instruments  in  his  office.     Appellant  discontinued  the  telephone  from 
8  o*olook  p.  m.  of  October  28,  1000,  to  8.46  a.  m.  the  next  morning,  or  some- 
thloft  less  than  eighteen  hours,  and  this  action  was  broifght  to  recover  dam- 
ages  therefor.     The  reason   the  telephone  was  disconnected  was  that  the 
bookkeeper  made  a  mistake  in  posting  the  amount  paid.     His  book  did  not 
ahow  that  Hendon  had  paid  for  the  month  of  September,  althoogh  he  had 
lo  fact  paid.    On  October  29d  a  notice  was  sent  to  him  that  his  phone  was 
<]|0OODtinued  for  this  reason;  and  he  having  paid  no  attention  to  the  notice, 
t'weoty  four  hours  afterwards  the  connection  at  the  office  was  severed,  al- 
tboaish  the  instrument  was  not  removed.    When  he  got  home  at  6  o'clock 
that  evening  and  found  that  he  had  been  cut  off  he  tried  to  phone  to  the 
oiBoe,  but  failed  to  get  them.    The  next  morning  he  went  down;  the  mis- 
take "was  at  once  corrected,  and  the  instrument  was  no  longer  discontinued. 
TThe  proof  showed  that  he  had  not  only  paid  for  September,  but  had  also 
paid  in  advance  for  October,  November  and  December.    It  also  showed  that 
one    person  who  needed  the  doctor  for  his  wife  that  night,  being  unable  to 
raaob  him    bj  phone,  walked  to  his  office  and  waked  him  up.    It  also  shows 
tbat  tbree  other  persons  who  wished  to  talk  with  him  were  unable  to  reach 
blm  on  the  phone,  and  that  when  one  of   them  asked  at  the  office  what  was 
-tbe  xxiatter,  the  assistant  manager  answered  that  his  phone  had  been  dis- 
•ooDtintied  for  nonpayment  of  rent.    It  is  not  shown  that  he  suffered  any 
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pecuniary  loss  by  the  suspension  of  the  service,  altbongb  it  would  seem  thai 
be  was  oonsiderably  annoyed  about  it.  On  these  faots  the  jury  found  for 
him  a  ?erdiot  for  $200,  on  which  the  court  entered  judgment. 

The  court  instructed  the  jury  that  they  should  find  for  the  plaintiff  at 
least  nominal  damages,  and  If  they  believed  from  the  evidence  he  suffered 
inconvenience  by  reason  of  his  telephone  service  being  discontinued,  then 
they  shonld  further  find  for  him  such  sum  as  would  fairly  and  reasooably 
oompenRate  him  for  the  inconvenie'nce  so  sustained.    There  was  nothing  in 
the  case  to  warrant  an  instruction  on  punitive  damages,  and  the  court  prop> 
erly  refused   to  instruct  the  jury  on   this  subject.    The  plaintiff  had,  by 
contract,  acquired   the  righc  to  a  certain  service,  and   this  contract  being 
broken,  the  measure  of  damages  is  compensation  foi  the  breach,  as  in  other 
cases  of  broken  obligations.    The  case  is  entirely  different  from  those  where- 
there  is  a  physical  trespass,  as  in.  the  case  of  the  expulsion  of  a  passeDger 
from  a  train,  where  there  is  not  only  a  breach  of  contract,  but  an  actual 
tort. 

The  proper  measure  of  damages  to  compensate  for  the  breach  of  the  con- 
tract  is  a  matter  of  some  difficulty,  and  we  have  been  referred  to  no  aothor- 
ilies  directly  in  point.    Where  the  contract  is  to  deliver  a  specific  message 
and  is  broken,  the  measure  of  damage  has  been  often  adjudicated,  and  we 
see  no  reason  why  the  same  principles  should  not  apply  to  the  case  before  uSv 
for  the  contract  here  was  in  substance  an  undertaking  to  convey  all  mes- 
sages the  subscriber  might  wish  to  send,  or  others  might  wish  to  send  ta 
him  over  appellant's  line  within  the  time  paid  for  by  him.    In   the  absence 
of  proof  of  special  damage  for  the  failure  to  carry  a  message  the  recovery 
would  be  limited  to  the  amount  paid  for  the  service  which  was  not  fur- 
nished.   Mere  inconvenience  or  annoyance  can  not  be  recovered  for  exoept 
Id   peculiar  cases.    (S6  Amer.  &  Eng.  Enoy.  of  Law,   856-868;   Chapman  v. 
Western  Union  Telegraph  Co.,  90  Ky. ,  265. )    Where  there  Is  a  contract  not 
for  a  specific  message,  but  for  the  carriage  of  all  messages  within  a  certaln^ 
time,  the  refusal  to  carry  any  messages  for  a  certain  part  of  the  time  la  a 
breach  of  contract  not  different  in  character  from  the  neglect  to  carry  a 
specific  message,  and  the  loeasure  of  damages,  in  the  absence  of  any  proof  of 
specific  loss,  is  the  amount  paid  for  the  service  for  the  time  during  wbiob  it 
is  refused.    In  case  of  special  damage  this  in  addition  may  be  recovered 
under  proper  averments.    (Bobinson  v.  Western  Union  Tel.  Go.) 

Under  the  evidence  the  court  should  have  instructed  the  jury  to  find  for 
the  plaintiff  the  amount  paid  by  him  for  the  service  for  the  time  his  phone- 
was  discontinued,  taking  for  the  basis  the  amount  paid  by  the  montb  and 
allowing  for  the  time  lost  such  part  thereof  as  they  deemed  right. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


^l\e  K^i^tucky  L^aW  Reporter 


Vol.  24.  FEBRUARY  1,  1903,  No.  15 


[Reported  by  Win.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  FRAZEK. 

SAME  V.  FRAZKE,  &c. 

SAME  V.  SAME. 

(Filed  January  7.  1903--Xot  to  be  reported.) 

1.  Railroads— Damages  for  loss  of  live  stook  in  transportation— CoDtinu- 
ance — Evidence— Appellees  brought  this  action  against  appellant  to  recover 
damages  for  the  value  of  four  horses  burned  while  being  transported  from 
Frankfort.  Ky.,  to  Memphis.  Tenn.  Appellant  took  the  depositions  of  sun- 
dry witnesses,  who  were  turfmen  of  years  of  eiEperienoe  and  actual  ao- 
quaintance  with  the  value  of  such  stock,  but  the  court  sustained  exceptions 
to  said  depositions,  and  appellant  then  made  a  motion  for  a  continuance  of 
the  case,  when  it  was  agreed  that  the  depositions  should  be  read  as  the  state- 
luents  of  absent  witnesses,  but  on  the  trial  the  court  excluded  all  their  teeti- 
inouy  9t  fact<<  showing  that  their  judgment  as  to  the  value  of  these  horses 
W8LS  entitled  to  weight  by  reason  of  their  experience  as  turfmen.  Held^ 
That  this  was  prejudicial  error.  The  court  erred  in  allowing  plaintiffs  to 
read  to  the  jury  from  his  private  catalogue  the  history  of  Charade,  the  sire 
of  one  of  the  horses.  The  witness  might  state  the  facts  in  regard  to  the  his- 
tory of  Charade,  so  far  as  they  were  personally  known  to  him,  or  he  might 
prove  these  facts  by  the  testimony  of  other  witnesses  who  had  personal 
knowledge  on  the  subject,  but  he  could  not  read  to  the  jury  a  newspaper 
article  or  other  publication  reciting  the  facts.  Bcoka  of  pedigree  are  ad- 
mitted under  the  statute,  but  mere  private  publications  of  the  history  of 
lioraes  stand  on  entirely  different  ground  as  it  was  hearsay  evidence. 

2.  Measure  of  damages— Agreed  valuation— The  valuations  of  the  horses 
fixed  by  the  railroad  company  in  its  bill  of  lading  does  not  limit  the  recov- 
ery to  the  amounts  therein  stated,  as  it  is  apparent  there  was  in  fact  no 
agreed  valuation,  as  this  is  a  printed  form  and  the  amounts  are  all  printed 
""p  it.     A  carrier  can  not  limit  his  responsibility  for  negligence  by  stlpula- 

vol.  24—81 
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tioDS  that  he  shall  not  be  liable  beyoDd  a  certain  amount  for  the  loss  of  the 
property. 

Ira  Julian  and  Edward   W.  Hinos  for  appellant. 

Jas   Andrew  Scott  and  John  W.  Bay  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Hobson. 

Appellees  shipped  orer  appellant's  road  four  horses  in  a  oar  from  Frank- 
fort, Ky.,  oonsif<ned  to  Memphis,  Tenn.  When  the  oar  reached  Russellville, 
Ky.,  and  was  standing  in  the  yard  there,  it  caught  fire,  and  by  reason  of 
this  the  horses  were  destroyed,  or  very  much  damaged.  This  suit  was 
brought  to  recover  damages  for  the  injury  to  the  horses.  The  suit  was 
brought  very  shortly  before  the  term  at  which  it  was  tried,  and  after  filing 
its  answer  the  defendant  took  the  depositions  of  a  number  of  witnesses  on 
its  behalf.  The  court  sustained  exceptions  to  these  depositions,  it  seems,  on 
the  ground  that  they  were  taken  during  a  term  of  court.  The  defendant 
then  filed  afiidavit  for  a  continuance,  and  on  the  hearing  of  the  motion  it 
was  agreed  by  the  plaintlflFs  that  the  depositions  might  be  read  as  the  testi- 
mony of  the  absent  witnesses.  But  on  the  trial,  when  the  depositions  were 
offered  in  evidence,  the  court  only  allowed  certain  parte  of  the  depositions 
to  be  read,  and  of  this  the  defendant  now  complains. 

The  plaintiff  insisted  that  the  horses  were  blooded  stock,  and  very  valuable 
by  reason  of  their  pedigree   as  well  as 'their  intrinsic  merits.     The  deposi- 
tions taken    by  the  defendant  were  given   by  turfmen  of  years'  ezporience 
and  actual  acguaintance  with  the  value  of  such  stock.     The  value  of  their 
testimony  depended  almost  wholly  upon  their  means  of  knowledge.     The 
court  excluded  all   their  testimony  of  facts  showing  that  their  judgment  as 
to  the  value  of   these  horses  was  entitled   to  weight  by  reason   of  their  ex- 
perience as  turfmen.    This  was  error,  and  it  was  very  prejudicial.     To  ob- 
tain a  trial   at  that  term   the  plaintiffs  had  consented  that  the  depositions 
might  be  read.     The  statements  of  the  witnesses,  showing  the  weight    to 
which  their  judgment  was  entitled,  were  of  the  utmost  importance,  fori^itfa- 
out  this  the  jury  may  have  given   the  testimony  very  little  consideration,  as 
the  testimony  of  a  witness  on  this  subject,  unless  he  is  shown  to  be  an  ex- 
pert, is  of  little  value. 

The  plaintiffs  were  also  allowed  to  read  to  the  jury  from  his  private   cata- 
logue the  history  of  Charade,  the  sire  of  one  of  the  horses.    This  was  error. 
The  witness  might  state  the  facts  in  regard  to  the  history  of  Charade,  so  far 
as  they  were  personally  known  to  him,  or  he  might  prove  these  facts  by  the 
testimony  of   other  witnesses  who   had  personal   knowledge  on   the  subject, 
but  ho  could   not  read  to  the  jury  a  newspaper  article  or  other  publication 
reciting  the  facts.     Books  of  pedigree  are  admitted  under  the  statute,  bat 
mere  private  publications  of  the  history  of  horses  stand  on  entirely  different 
ground,  and  are  subject  to  all  the  objections  to  hearsay  evidence.     As  the 
value  of  a  horse  depends  upon  his  pedigree,  this  incompetent  evidence  was 
prejudicial  to  the  defendant. 

By  the  bill  of  lading  sued  on  it  was  stipulated  as  follows:  "This  contract 
entered  into  at  the  above  time  and  place  between  the  Louisville  &  Nasbville 
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B.  R.  Gc,  hereinafter  called  the  carrier,  and  L.  D.  Frazee,  hereinafter 
trailed  the  shipper,  witnesseth,  That  the  carrier  will  carry  live  stock  at  the 
nte  estahlished  by  it  therefor,  or,  where  certain  risks,  duties  and  liabilities 
«re  assumed  by  the  shipper,  as  hereinafter  specified,  will  carry  such  live 
^took  at  greatly  reduced  rates,  and  (if  shipped  in  car-load  quantities)  will 
furnish  the  shipper  or  his  a^ent  free  transportation  on  the  train  with  said 
live  stock. 

"In  the  present  instance  the  shipper  elects  to  avail  himself  of  the  said  re- 
duced rate  (if  shipped  in  car-load  quantities)  free  passage  for  himself  or  his 
«(^nt  on  the  train  with  said  live  stock,  and  has  delivered  on  the  cars  of  the 
carrier  the  following-described  live  stock,  to  wit:  Consignee,  destination, 
«tc. :  L.  D.  Frazee,  Memphis,  Tenn.  Deecription  of  stock;  four  horses;  one 
-attendant. 

**The  carrier  agrees  to  transport  said  live  stock  to  destination  if  on  said 
carrier's  line  of  railroad,  otherwise  to  the  place  where  said  live  stock  is  to 
be  received  by  the  next  connecting  earlier  for  transportation  to  or  towards 
'destination,  and  the  carrier  guarantees  that  the  freight  rate  thereon  from 
point  of  shipment  to  destination  shall  not  exceed  the  reduced  rate  of  $(>0  per 
t)ar. 

* 'In  consideration  of  all  which  the  shipper  hereby  agrees  to  assume  the 
risks,  duties  and  liabilities  hereinafter  specilSed,  and  that  the  transportation 
«ball  be  upon  the  following  conditions,  which  are  admitted  and  accepted 
t)y  said  shipper  as  just  and  reasonable,  viz. :  *  *  *  Should  damage  occur 
tor  which  the  said  carrier  may  be  liable,  the  value  at  the  place  and  date  of 
shipment  shall  govern  the  settlement,  in  which  the  amount  claimed  shall 
not  exceed  for  a  stallion  or  jack,  1160;  for  a  horse  or  mule.  176;  mare  and 
t}olt  together,  $100;  cow  and  calf  together,  |S6;  domestic  horned  animals, 
^30  each;  calves,  hogs  or  sheep,  |5each;  chickens,  ducks  and  guinea  fowl, 
^1  per  dozen;  geese,  $2  per  dozen,  and  turkeys,  $3  per  dozen;  other  animals 
95  each,  which  amounts  it  is  agreed  are  as  much  as  such  animals  as  are 
lierein  agreed  to  be  transported  are  reasonably  worth." 

It  is  earnestly  argued  for  the  appellant  that  there  can  be  no  recovery  be- 
yond the  amounts  thus  specified  as  the  value  of  the  horses,  and  we  are  re- 
ferred to  a  nnuiber  of  decisions  holding  that  where  there  is  an  agreed  valua- 
tioD  of  property  to  be   shipped  at  a  reduced   rate  no  recovery  can   be  had 
lieyond  the  valuation  so  fixed.    But  this  contract  fairly  construed  does  not 
bring  the  case  within  the  rule  thus  declared,-  and  no  opinion  is  intimated  or 
-expressed  as  to  the  soundness  of  that  rule.    It  is  apparent  here  that  there 
^as  in    fact  no  agreed  valuation  of  the  property  made,  as  this  is  a  printed 
form  and  the  amounts  are  all  piinted  in  it.     It  has  often  been  held  in  this 
Sfeate  that  a  carrier  can  not  limit  his  responsibility  for  negligence  by  stipu- 
lations that  he  shall  not  be  liable  beyond  a  certain  amount  for  the  loss  of 
%lie  property.     We  are  urged  to  re-examine  the  subject  and  overrule  the  pre- 
vious cases.    This  we  are  not  inclined  to  do.     The  rule  declared    by  the 
^ourt  has  been  made  a  part  of  the  organic   law  of  the  State  (section  196  of 
«he    Constitution),   and  the  provisions  of  the  Constitution  are   not  to  be 
frittered  away,  but  must  be  fairly  construed  with  a  view  to  effect  its  pur- 
poses.    (Ornrtorf  v.  Adams  Express  Co.,  f.6  Ky.,  1P6;  L..  C.  &  L.  R.  R.  Co. 
V.  Hedger.  72  Ky.,  650;  Rhodes  v.  L.  &  N.  R.  R.  Co.,  72  Ky.,  691;  L.  &  N. 
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R.  R.  Co.  V.  OwenR.  93  Ky.,  201;  Vaughman  v.  L.,  E.  &  St.  L.  R.  R. 
Co.,  94  Ky.,  150;  Adams  Express  Co.  v.  Hooelcg.  88  Ky..  373;  OincinnatK 
&;c.,  R.  R.  Co.  V.  Graves,  9  Ky.  Law  Rep..  685;  IlliDois  Central  R.  R.  Co. 
V.  Radford,  33  Ky.  Law  Rep.,  886;  Ohio  &  Miss.  R.  R.  Co.  v.  Tabor,  98  Ky., 
108.) 

The  quefitioD  is  cot  presented  as  to  what  would  be  the  rule  if  the  shipper 
practiced  a  fraud  on  the  carrier  and  deceived  him  as  to  the  value  of  the 
Koods,  or  intentionally  undervalued  his  goods  where  the  can  iter's  ultarpes. 
were  graduated  according  to  the  value  of  the  property  in  order  lu  get  the 
lower  rate. 

Judgment  reversed  and  cause  lemanded  for  a  new  trial  and  luriherpra* 
ceedings  consistent  herewith. 


TOWNSEND.  &o.  v.  WILSON,  &c. 
(Filed  January  7.  H03.) 

1.  Fraudulent  conveyances— A,  by  his  will,  devised  to  B  $1,000  on  the  con- 
dition that  if  he  should  die  without  children  the  legacy  should  pass  to  other 
heirs  of  A.  B  died  without  children  and  the  other  heirs  of  A  brought  f>uic 
and  recovered  judgment  against  the  executrix  for  the  amount  of  said  lepacy, 
and  had  a  return  of  no  property  found,  after  which  this  action  was  insti- 
tuted to  set  aside  a  conveyance  made  by  B  to  C  and  her  two  children,  on  the 
ground  thtft  the  deed  was  voluntary  and  void  against  the  judgment  debt. 
By  the  terms  of  the  deed  the  property  was  nonveyt-d  to  the  two  children,  and 
if  either  died  under  twenty-one  years  of  age  without  issue,  thts  interest  of 
the  one  so  dying  parsed  to  the  survivor;  and  if  both  died  under  twenty  oce^ 
and  without  issue,  the  property  pussfd  to  their  mother,  C.  Held— That 
under  section  1907,  Kentucky  J^trUutes.  said  conveyance  was  void  as  to  faii\ 
debt,  and  the  conveyance  was  properly  set  aside  and  the  property  fubjtctid 
to  the  payment  of  the  legacy. 

2.  Decedent's  estate— Evidence— C,  who  had  a  contingent  interest  in  the 
estate,  was  incompetent  to  testify  as  to  a  transaction  with  B,  showing  that 
the  conveyance  was  not  voluntary,  but  made  for  a  valuable  consideration. 

Butler  T.  Southgate  for  appellants. 

John  B.  James  and  Breckinridge  &  Shelby  for  appelkes. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Isaac  Wilson  died  in  1803,  and  by  his  will  devised  to  John  N.  Wilson  f  1,(('U 
on  the  condition  that  if  he   should  die  without  children  lie  legacy  tiiould 
then  pass  to  the  other  heirs  of  Isaac  Wilson.     John  N.  Wilson  died  >^ithttut 
children   in  1896.    The  residuary  legatees  of  Ifaao  Wilson  obtained  a  judg- 
ment against  John  N.  Wilson's  executrix  for  the  amount  of  the  legacy,  and 
upon   that  judgment  an   execution  was   issued   and  returned  "no  prorerty 
found."     They  then   instituted   this  action   to  set  aside  as  fraudulent    a& 
against  them  a  deed  made  by  John  N.  Wilson  in  the  year  1889  for  the  prop^ 
erty  in  controversy  upon  the  recited  consideration  of  love  and  affection  ta 
appellants,  Jennie  F.  Townsend  and  her  two  children,  Elisabeth  and  Johii 
W.  Townsend,  on  the  ground  that  the  conveyance  was  voluntary  and.  tb^re-~ 
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>T)re,  void  aji^alnst  their  judgment  debt.  By  the  terms  of  the  deed  tbe'prop- 
-^rty  was  conveyed  to  the  two  children,  and  if  either  died  under  twenty- one 
i^ears  of  afi^e  without  issue  the  interest  of  the  one  so  dying  passed  to  the 
survivor,  and  If  both  died  under  twenty-one,  and  without  issue,  the  prop- 
erty passed  to  their  mother,  Jennie  F.  Townsend. 

Tbe  defendants  pleaded  in  substance  that  the  deed  was  not  fraudulent  in 
Tact,  and  that  John  N.  Wilson,  after  he  made  the  deed,  had  other  property 
'snbjeot  to  execution  more  than  sufSoient  to  pay  his  debts.    Tbe  court  sus- 
^ined  a  demurrer  to  this  plea.     While  there  is  some  conflict  in  the  auth'or- 
Uies,  the  rule  in  this  State  has  been  from  tbe  beginning  that  if  a  party  be 
indebted  at  the  time  of  a  voluntary  coonveyanoe  it  is  presumed  to  be  fraud- 
ulent as  to  his  existing  debts,  regardless  of  the  amount  of  the  debts,  the  in- 
tentions or  circumstances  of  the  party  conveying  or  the  amount  of  property 
conveyed.     (Hanson  v.  Buckner,  84  Ky.,  261.)    This  rule  has  been  crystal- 
lised   in  our  present  statute,    which  provides:    "Every   gift,   conveyance, 
assignment,  transfer  or  change  made   by  a  debtor  of  or   upon   any   of  his 
-estate  wlchout  valuable  consideration  therefor  shall  be   void   as   to  all   his 
then  existing  liabilities."    (Kentucky  Statutes,  section  1907.) 

As  to  pxisting  liabilities,  by  the  express  terms  of  the  statute,  every  convey- 
anee  by  a  debtor  of  any  of  his  estate  is  void.  The  purpose  of  the  statute  is 
to  place  tbe  property  of  the  debtor,  which  is  thus  conveyed  away,  in  pre- 
cisely the  same  situation  as  to  his  existing  debts  as  if  the  conveyance  had 
tioC  been  made.  As  to  these  debts  the  conveyance  is  a  nullity.  (Enders  v. 
Williams,  58  Ky.,  350;  Slater  v.  Sherman,  68  Ky.,  206;  Yankey  v.  Sweeney, 
^6  Ky. ,  63. )  . 

The  court,  therefore,  properly  sustained  the  demurrer  to  this  part  of  the 
UDSwer.  The  defendants  also  pleaded  that  the  deed  was  not  made  in  oon- 
stderation  of  love  and  affection,  but  for  a  valuable  consideration,  and  in 
support  of  tbis  plea  the  mother,  Jennie  Townsend,  was  introduced  as  a  wit- 
ness, Imt  tbe  court  sustained  exceptions  to  her  testimony  in  so  far  as  she 
Boated  transactions  between  her  and  the  decedent,  J.  N.  Wilson,  on  the 
ground  that  she  was  testifying  for  herself.  She  was  a  party  defendant  to  the 
action,  and  in  the  event  that  her  two  children  died  in  infancy,  and  without 
Issue,  took  the  property  in  fee  under  the  deed  in  controversy.  She  had, 
t;berefore,  a  vested  interest  in  the  property,  although  it  was  defeasible  upon 
tbe  children,  or  either  of  them,  surviving  their  majority  or  leaving  issue. 
Sat  although  her  interest  might  thus  be  defeated,  she  bad  a  certain  interest 
In  tbe  property,  and  was  thus  testifying  for  herself.  While  there  are  cases  in 
-otber  States  allowing  the  testimony  of  a  party  in  interest  as  to  a  transaction 
tfa  a  decedent  where  the  controversy  is  wholly  with  strangers,  little  weight 
,D  be  given  to  such  decisions,  for  the  question  must  depend  upon  the  lan- 
Kuacte  of  the  statute,  and  our  statute  is  different  from  that  in  many  other 
States.  It  provides,  subject  to  certain  exceptions  that  need  not  be  noticed, 
«hat  *  'no  person  shall  testify  for  himself  concerning  any  verbal  statement  of, 
or  any  transaction  with,  or  any  act  done,  or  omitted  to  be  done,  by  *  *  * 
^ne  ^  *  *  who  is  dead  when  the  testimony  is  offered  to  be  given."  (Civil 
Oode,   section  606.) 

j^s  "we  have  said,  Mrs.  Townsend  was  testifying  for  herself;  she  testified 
^sonoerning  a  transaction  with  J.  M.  Wilson,  who  was  dead  when  tbe  testi- 
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mony  was  offered  to  be  given.  The  oriffioal  statute  allowiofi;  parties  t<w 
testify  for  tbemselves  read  very  differently.  (See  original  General  Statutes. > 
The  purpose  of  the  change  appears  to  have  been  not  only  to  exclude  the  testi- 
mony of  a  party  as  to  a  transaction  with  a  decedent  "in  aclione  or  special 
proceedings  with  the  executor,  administrator,"  etc.,  as  provided  in  the 
original  statute,  but  in  all  actions  where  the  person  with  whom  the  transac- 
tion occurred  is  dead  and  can  not  be  Introduced  to  contradict  the  testimony 
of  the  interested  party.  Thus  in  Harpending  v.  Wiley.  80  Ky.,  46S,  where  a 
transaction  had  taken  place  with  an  agent  who  was  dead  at  the  time  of  the- 
trial,  it  was  held  that  the  defendant  could  not  testify  for  himself  as  to  th» 
transaction  with  the  agent,  although  his  estate  was  in  nowise  concerned. 
(Mazie  v.  Bethel,  23  Ky.  Law  Bep.,  1085.)  So  also  in  Hurry  v.  Kline,  Qa 
Ky.,  858,  the  defendcCtit  was  not  allowed  to  testify  as  to  what  took  placrv 
between  him  and  the  obligee  in  the  note,  where  the  suit  was  by  the  assignee, 
although  the  estate  of  the  assignor  was  not  liable  upon  the  assignment.  In 
Turner  v.  Mitchell,  22  Ey.  Law  Bep.,  1784,  the  plaintiff  sought  to  recover 
upon  the  ground  that  one  of  several  sureties  in  the  note  had  first  taken  an 
assignment  of  the  note  to  himself,  and  then  assigned  one-half  of  it  to  the^ 
plaintiff.  The  surety  was  dead  at  the  time  of  the  trial,  and  it  was  held  that 
the  plaintiff  could  not  testify  as  against  a  co-surety  to  the  transaction  be- 
tween him  and  the  dead  man.  The  same  rule  was  recognized  in  Hagglns  v. 
Arnett,  23  Ky.  Law  Bep.,  809;  Manhattan  Life  Insurance  Co.  v.  Beard,  23^ 
Ky.  Law  Bep.,  1747. 

Aside  from  the  statute  the  parties  in  interest  can  not  testify  at  all.  The 
legislature  in  changing  the  rule  and  allowing  then)  to  testify  as  to  their  acta, 
and  doings  has  seen  fit  to  except,  among  other  things,  transactions  with  de* 
ceased  persons,  for  the  reason  that  if  such  testimony  of  a  party  in  interest 
were  allowed,  it  would  place  his  adversary  at  great  disadvantage  because  of 
the  difficulty  in  meeting  it  after  the  death  of  the  person  with  whom  the> 
transaction  was  had,  and,  besides,  the  temptation  to  perjury  and  undue  ad< 
vantage  would  be  given  one  of  the  litigants. 

The  oirauit  court,  therefore,  properly  excluded  the  evidence  referred  to^ 
and  as  without  this  there  was  nothing  to  impeach  the  recitals  of  the  deed^ 
properly  subjected  the  land  to  the  debt. 

Judgment  affirmed. 


LOUISVILLE  BAILWAY  CO.  v.  FBEXCH,  BY,  &c. 

(Filed  January  8,  1903— Not  to  be  report*  d.) 

Street  railways  —  Negligence  —  InstructlcnF—Aprellff,  liy  riixt  friend, 
brought  this  action  to  recover  damages  of  appellant  for  personal  injuries  re^ 
oeived  from  a  collision  with  a  trolley  car,  alleging  that  the  oar  struck  him 
at  a  footway  crossing  at  the  intera^ction  of  Ormsby  avenue  and  Eighteenth 
street.  A  trial  resulted  in  a  verdict  and  judgment  for  oppellee,  from  which 
this  appeal  Is  prosecuted,  urging  as  error  the  failure  of  the  court  to  instruct 
the  jury  that  if  the  injury  did  not  occur  at  the  crossing  a  less  degree  of  oare 
was  required  of  the  motorman,  and  that  If  the  collision  did  not  occur  on  the 
crossing  no  reco  very  could  be  had  under  the  pleadings.  Held— That  the> 
failure  to  give  such  Instruction  was  not  error,  and  as  there  was  evidence  U^ 
support  the  alfegatlons  of  the  petition  a  recovery  was  properly  had.      Ii^ 
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operating  dangerous  maobinery  at  a  hlgb  rate  of  speed  over  the  streets  of  a 
great  city  the  appellant  is  bound  to  know  that  men,  women  and  ohildren 
have  an  equal  right  to  its  use  and  will  be  upon  it,  and  it  is  its  duty  to  be 
oonstantly  on  the  lookout  and  to  take  all  reasonable  precautions  to  avoid 
injuring  them,  and  this  doty  obtains  not  only  at  the  footway  crossings,  but 
at  every  other  point  of  a  public  street,  and  one  of  these  precautions  is  to 
give  notice  of  their  approach  by  the  customary  signals,  and  when  necessary 
to  avoid  injury  to  other  persons  to  slow  up  and,  if  necessary,  stop  their  car. 
This  duty,  under  the  circumstances,  is  no  more  than  ordinary  care. 

2.  Verdict  not  contrary  to  evidenca— The  verdict  is  not  flagrantly  against 
the  evidence. 

Fairleigh,  Straus  &  Eagles  for  appellant. 

B.  H.  Young  and  M.  W.  Bipy  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

One  of  the  defendant's  trolley  oars  struck  the  plaintiff,  a  boy  nine  years  of 
age,  at  the  intersection  of  Ormsby  avenue  and  Eighteenth  street,  in  the  city 
of  Louisville,  inflicting  severe  injuries,  and  this  suit  was  brought  by  his 
next  friend  for  damage?.  A  jury  trial  resulted  in  a  verdict  for  the  plaintiff, 
and  defendants  have  appealed.  They  assign  three  reasons  why  the  judgment 
of  the  lower  court  should  be  reversed :  First,  that  the  trial  oourt  erred  In 
not  Instructing  the  jury  that  if  the  collision  did  not  occur  at  the  footway 
oroflsing  of  Eighteenth  street  and  Ormsby  avenue,  but  between  the  intersec- 
tion of  the  streets,  plaintiff  could  not  recover  under  the  pleadings  in  the 
case.  And  that  as  there  was  testimony  that  the  collision  did  not  take  place 
immediately  on  the  crossing,  but  after  the  oar  had  passed  beyond  it,  the  jury 
should  have  been  instructed  that  a  less  degree  of  core  was  required  on  the 
part  of  the  agents  of  defendant  in  charge  of  the  car  to  avoid  collision  with 
foot  travelers  than  at  footway  crossings 

The  plaintiff,   in  his  petition,   alleges  that  whilst  he  was  going  along 

Ormsby  avenue  and  crossing  Eighteenth  street,  a  trolley  car  belonging  to  the 

defendant,  running  at  a  high  rate  of  speed,  without  giving  any  signal  or 

warning  of  its  approach,  ran  against  him.  and  as  the  result  thereof  his  back, 

bladder  and   kidneys  were  injured   and   his   health   permanently  impaired. 

The  answer  was  a  traverse,  and  a  plea   of  contributory  negligence.     As  is 

usual  in  suoD  cases,  the  testimony  was  quite  conflicting.    The  mother  of  the 

plaintiff  testified  that  he  was  hurt  exactly  at  the  crossing  of  Ormsby  and 

Bigbteenth  streets;  that  the  oar  was  running  at  a  high  rate  of  speed,  and 

did  not  ring  the  bell  or  give  any  signal  of  its  approach;  that  plaintiff  had 

•topped  on  the  crossing  to  await  the  passage  of  a  milk  wagon,  going  in  the 

opposite  direction  to  the  trolley  car;  and  that  as  It  passed  he  started  across 

the  street  and  was  struck  by  the  car.     Mrs.  Bedioger.  a  witness  for  appellee, 

testifies  that  she  saw  plaintiff  staoding  on  the  crossing  waiting  for  the 

'WBKon  to  get  out  of  his  way;  and  that  as  soon  as  it  did  so  he  started  across; 

that  just  at  this  moment  the  defendant's  oar  passed  at  a  high  rate  of  speed, 

ivltbout  ringing   the   bell,  or  givicg  any  other  signal  of  its  approach,  and 

fltrack  the  plaintiff  just  as  he  came  from  behind  the  wagon. 

On   the  other  hand,  a  number  of  pexsons,  who  were  introduced  as  wit- 
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nes688  for  the  defendaDt,  testified  in  substaoce  tfiat  when  the  trolley  ap- 
proached the  crossing  the  bell  was  sounded,  and  the  speed  of  the  car  dinain- 
ished;  and  that  about  thirty  feet  beyond  the  crossing  the  oar  met  a  wagon 
coming  into  the  city;  and  that  as  the  front  end  of  the  car  got  to  the  back 
end  of  the  wagon  plaintiff  ran  out  from  behind  the  wagon  against  the  side 
of  the  car;  that  they  did  not  see  him  until  he  came  from  behind  the  wagon, 
too  late  to  have  stopped  the  car.  The  trial  court  instructed  the  jury  sub- 
stantially that  it  was  the  duty  of  the  motorman  in  charge  of  the  car  to  les- 
sen its  speed  as  it  approached  the  intersection  of  Eighteenth  and  Ormsby 
avenue,  and  to  have  given  notice  of  its  approach  by  the  usual  signals,  and 
to  have  had  the  car  under  his  control,  and  to  have  kept  a  lookout  ahead  to 
avoid  injuring  any  person  using  the  street  or  crossing  at  that  point,  and  if 
the  jury  believed  that  he  failed  to  discharge  these  duties  and  to  exercise  or- 
dinary care  to  prevent  injury  to  persons  using  the  oroselng,  and  plaintiff 
was  injured  by  reason  of  such  failure,  that  they  should  find  for  him,  pro- 
vided they  also  believed  from  the  evidence  that  the  plaintiff  at  the  time  was 
not  himself  guilty  of  negligence,  which  helped  to  bring  about  the  injury, 
and  but  for  which  he  would  not  have  been  injured.  If.  on  the  other  hand, 
they  believe  that  the  motorman  discharged  the  duties  indicated,  and  exer- 
cised ordinary  care  to  prevent  injury  to  persons  using  the  crossing,  that 
they  should  find  for  the  defendant.  The  petition  proceeds  upon  the  tljeory 
that  the  collision  occurred  upon  the  footway  crossing,  and  there  is  testimony 
to  support  this  contention.  The  instuotions  of  the  court  are  drawn  in  con- 
formity with  the  averments  of  the  petition.  And  whilst  there  is  testimony 
conducing  to  show  that  the  actual  collision  was  a  short  distance  from  the 
footway  crossing,  it  was  the  intersection  of  the  two  streets,  and  this  slight 
divergence  between  the  averments  of  the  petition  and  the  testimony  as  to 
the  actual  point  of  collision  is,  in  our  opinion,  wholly  immaterial.  The  de- 
fendant in  operating  dangerous  machinery  at  a  high  rate  of  speed  over  the 
streets  of  a  great  city  is  bound  to  know  that  men,  women  and  children  have 
an  eqaal  right  to  its  use,  and  will  be  upon  it;  and  it  is  defendant's  duty  to 
be  constantly  on  the  lookout,  and  to  take  all  reasonable  precautions  to  avoid 
injuring  them,  and  this  duty  obtains  not  only  at  the  footway  crossings,  but 
at  every  other  point  of  a  public  street,  and  one  of  these  precautions  is  to 
give  notice  of  their  approach  by  the  customary  signals,  and  when  necessary 
to  avoid  injury  to  other  persons  to  slow  up,  and,  if  necessary,  stop  their 
oar.  This  duty,  under  the  circumstances,  is  no  more  than  ordinary  care. 
The  Instructions  given  by  the  trial  court  conform  substantially  to  this  view 
of  the  law,  and  which  has  been  frequently  announced  by  this  court,  and  by 
the  ablest  text- writers  on  this  subject.  In  our  opinion  the  trial  court  did 
not  err  in  failing  to  give  the  instruction  asked  by  the  defendant  on  this 
point. 

The  third  ground  of  complaint  is  that  the  finding  of  the  jury  is  flagrantly 
against  the  weight  of  evidence.  The  question  of  negligence  is  one  of  fact, 
and  our  duty  is  performed  when  we  see  that  there  is  sufficient  evidence  to 
support  the  verdict.  The  jury  under  our  system  are  the  sole  judges  of  the 
weight  and  credibility  of  the  testimony.  If  it  be  true  that  the  defendant 
failed  to  give  notice  of  their  approach  to  the  footway  orossing  by  the  cus- 
tomary signals,  and  put  it  out  of  their  power  to  stop  the  car  by  the  faiish 
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Tate  of  speed  at  which  they  were  going,  after  they  saw,  or  oould  by  the  exei- 
fslse  of  ordinary  oare  have  seen,  the  danger  of  the  plaintiff,  they  were  guilty 
of  negllgenoe.    There  was  sufficient  proof  on  this  point,  if  the  jury  gave 
oredit  to  it,  to  justify  their  Terdict. 
Judgment  affirmed. 


SHANNON  V.  PADGETT. 

(Filed  January  8,  1903— Not  to  be  reported.) 

Alex.  Laokey  and  A.  J.  Gnrred  for  appellant. 

fi.  C.  Sullivan  and  Stewart  &  Stewarfc  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Chief  Justice  Burnani  delivered  the  following  response  to  motion  to  dis- 
miss anpeal : 

The  motion  to  dismiss  the  appeal  In  this  case,  on  the  ground  that  appel- 
lant has  satisfied   the  judgment  appealed  from,  must  be   overruled,  fir&t,  '    /  ^_ 
because  such  judnmotrt  does  not  preclude  him  from  prosecuting  the  appeal ;    dl^^^r"^^^^ 
and,  second,  because  the  notice  of  the  motion  required  by  rule  i3  was  not             ^ 
Aooompanying  the  motion. 


GLOVER,  &c.  V,  CHECK,  &c. 

(Filed  January  9,  1908— Not  to  be  reported.) 

Personal  representative— Compensation — The  testator  died  leaving  an  estate 
valued  at  about  $200,000,  the  most  of  which  was  invested  In  shares  of  valua- 
ble stock,  was  distributed  to  the  beneficiaries  in  kind,  and  only  $52,797.09 
'Came  to  the  hands  of  the  executors  to  be  applied  in  the  payment  of  debts 
and  legacies.  The  lower  court  made  an  allowance  to  the  executors  of  $10,000 
for  their  services,  insisting  that  under  section  S8S3,  Kentucky  Statutes,  the 
compensation  should  have  been  limited  to  6  per  cent,  on  the  amount  received 
and  distributed  by  them,  which  would  amount  to  only  $2,689.85.  Held— That 
Id  view  of  the  fact  that  the  executors  rendered  special  services  beneficial  to 
the  estate,  the  allowance  to  them  should  be  fixed  at  $5,000  under  the  statute. 

Helm,  Bruce  &  Helm  and  Caruth,  Chatterson  &  Blitz  for  appellants. 

Albert  S.  Brandies  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

R.  R.  Glover,  a  citizen  of  Louisville,  died  in  January,  1900,  the  owner  of 

«bout  seventy-five  separate  parcels  of  real  esiated  Icoatcd    in   the  city   of 

Louisville,  worth  in   the  aggregate  about  $100,000,   and  a  personal   estate 

which  was  appraised  at  about  $£00,000,  of  which   $168,700  were  invested  in 

1,687  shares  of  the  stock  of  the  National  Casket  Co. ;  $7, TOO  in  seventy  five 

'Chares  of  the  Louisville  Cotton  Oil  Co. ;  $5,000  in  ten  bonds  of  the  National 

-Casket  Co.,  and  the  balance  of  the  personalty,  consisting  of  other  stocks, 

oaah  on  hand,  notes,  etc.    After  making  a  number  of  special  bequests,  which 

aggregated  about  $40,000.  decedent  devised  the  residue  of  his  estate,   after 
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the  payment  of  bis  debts,  to  bis  tbree  surTiying  obildreD,  and  appointed  bit 
fiOD-io-law,  W.  T.  0.  Cross,  and  his  business  associate,  G.  W.  Check,  his 
eseoutors,  both  of  whom  qualified  and  jointly  admiuistored  upon  the  estate. 
The  survivInK  widow,  who  was  the  second  wife  of  decedent,  renounced  the 
provisions  of  the  will,  and  asked  that  dower  be  allotted  to  her,  but  her  claim 
to  dower  was  subsequently  adjusted  by  turning  over  to  ber  two  hundred  and 
fifty  shares  of  the  National  Casket  Co.  stock,  15,000  in  National  Casket  Co. 
bonds,  and  seventy-flTC  shares  in  the  Louisville  Cotton  Oil  Co.,  and  by  the 
payment  to  her  of  $1,674  in  cash,  and  the  transfer  to  her  of  certain  real  estate 
owned  by  the  decedent,  all  of  which  property  aggregated  about  (62,000. 
There  came  to  the  hands  of  the  executors  152,707.09,  a  part  of  which  arose 
from  the  sale  of  real  estate,  and  a  part  from  mortgages  executed  by  them 
upon  real  estate,  and  which  they  paid  out  in  the  extinguishment  of  the 
various  special  devises  and  debts  of  decedent,  leaving  personal  estate  of  dn- 
cedent  amounting  to  about  $152,000,  which  was  invested  in  securities,  the 
great  bulk  in  the  stock  of  the  National  Cae^ket  Co.  Shortly  after  their 
qualification  as  executors  they  instituted  this  suit  in  the  Jefferson  Circuit 
Court,  asking  a  settlement  of  their  accounts,  and  that  they  be  allowed  lea- 
sonable  compensation  for  their  services  and  for  the  services  of  their  attor- 
neys. The  case  was  referred  to  the  master  commissioner,  who  allowed  the 
executors  $3,000  for  attorneys'  fees,  and  fixed  their  allowance  at  $10,000.  The 
devisees  filed  exceptions  to  so  much  of  this  report  as  allowed  the  executors 
any  sum  in  excess  of  $2,639.85,  5  per  cent,  commission  upon  the  funds  ac- 
tually received  and  dlslmrsed  by  them,  which  were  overruled  and  the  report 
confirmed,  and  the  devisees  have  appealed.  Section  3888  of  the  Kentucky 
Statutes  provides :  "The  allowance  to  executors,  administrators  and  cura« 
tors  shall  not  exceed  5  per  cent,  of  all  the  amounts  received  and  distributed: 
Provided,  That  upon  proof  heard  in  open  court,  upon  proper  notice  to  thfr 
parties  in  interest,  the  court  may  make  allowance  when  the  executor,  ad- 
ministrator or  curator  has,  in  the  proper  discharge  of  his  duties  in  attend- 
ing to,  administering  and  settling  the  estate  in  his  hands,  been  required  ta 
perform  extraordinary  services.  But  such  allowance  shall  not  exceed  a  fair 
compensation  for  the  time  occupied,  and  expenses  incurred  in  protecting^ 
attending  to,  collecting  and  settling  such  estates  and  6  per  cent,  on  all 
amounts  received  and  distributed." 

In  Renick's  Ex'or  v.  lienick,  &o.,  92  Ky.,  330,  the  personal  estate  con- 
sisted of  $64,570.37,  and  a  large  tract  of  land  worth  in  the  aggregate  of  abont 
$250,000.  A  bitter  and  protracted  litigation  grew  up  over  the  probate  of  the 
will,  which  was  finally  decided  in  favor  of  the  propounders,  and  which  was- 
greatly  due  to  the  energy,  sagacity  and  influence  of  the  executor,  to  whom 
the  commissioner  allowed  $10,000.  But  this  court,  upon  appeal,  held  that 
he  was  only  entitled  to  a  commission  of  5  percent,  upon  the  amount  actually 
collected  and  paid  unt  under  the  statute  as  it  then  existed.  Probably  owiog- 
to  the  hardship  of  this  case  the  legislature  enacted  Fection  8833  of  the  statute 
quoted  supra.  The  only  effect  of  the  amendment  to  the  statute  Is  to  author- 
ize the  court  to  make  an  additional  allowance  in  excess  of  6  per  cent,  to  a. 
personal  representative,  wlin  has.  in  the  proper  discharge  of  his  duties  in 
settling  the  eatate  in  liis  hund!«,  b 'en  required  to  perform  extraordinary  ser- 
vices, and   even   then,  such  additional  allowance  is  limited  to  a  fair  com- 
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peDsation  for  the  time  occupied  and  expenses  Incurred  in  protecting, 
attending  to,  collecting  and  settling  such  estate.  There  is  nothing  in  the 
amendment  which  changes  the  rule  announced  in  Reniok  v.  Benick,  and 
many  other  cases,  that  a  personal  representative  is  not  entitled  to  commis- 
slona  upon  the  value  of  lands,  bonds,  stocks,  notes,  etc..  which  they  were 
not  authorized  to  sell  and  reduce  to  cash,  but  which  went  in  kind  to  the 
devisees  or  heirs  at  law.  (Garr's  Ex 'or  v.  Boy,  20  Ky.  Law  Bep.,  1697.) 
But  in  Beed  v.  Beed,  23  Ky.  Law  Bep.,  2186,  it  was  held  that,  in  addition  ta 
a  oommission  of  5  per  cent,  dpon  actual  cash  passing  through  their  hands, 
the  executors  were  entitled  to  a  reasonable  allowance  for  services  in  car- 
iDg  for  and  distributing  the  estate  devised  in  kind,  and  for  sei vices  in 
attending  to  litigation  in  which  the  estate  was  involved.  It  appears  that. 
Id  addition  to  rendering  valuable  services  in  adjusting  the  claim  of  the  sur-- 
vlving  widow  for  dower,  the  executors  discovered  nineteen  lots,  valued  at 
19.600,  which  belonged  to  the  estate  of  decedent,  which  had  not  been  ap- 
praised, and  also  gave  considerable  attention  to  the  real  estate  which  passed 
under  the  will  to  the  residuary  devisees,  and  also  succeeded  in  effecting  a 
provident  settlement  of  a  considerable  claim  asserted  against  the  estate  by 
the  Methodist  Church.  And  we  are,  therefore,  of  the  opinion  that  they  are 
entitled  to  an  allowance  in  addition  to  the  usual  commission  of  6  per  c^nt. 
upon  the  money  which  actually  passed  through  their  hands,  and  that  they 
should  be  allowed  $5,000  in  gross  for  their  services. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
Instructions  t?  reduce  the  allowance  to  the  executors  from  $10,000  to  $o,000, 
and  for  further  proceedings  consistent  with  this  opinion. 


VANDYKE  v.MEMPHIS,NEW  ORLEANS  &  CINCINNATI  PACKET  CO. 

(Filed  January  9,  1903— Not  to  be  reported. ) 

1.  Negligence— Evidence— In  this  action  by  a  roustabout  to  recover  dam^ 
aices  of  the  owners  of  steamboat  for  negligence  in  permitting  a  trap  door  to 
remain  open  through  which  plaintiff  fell,  sustaining  serious  injnries,  the 
defendants  were  permitted  to  introduce  in  evidence  a  record  kept  by  the  ship- 
ping clerk  to  prove  that  the  name  of  plaintiff  was  not  among  the  list  of 
ronatabouts.  Held— That  said  evidence  was  Improperly  admitted  as  the 
proof  failed  to  show  that  it  was  properly  kept,  besides  books  of  this  kind  are 
usually  admitted  only  as  affirmative  evidence  and  not  to  establish  a  negative 
proposition. 

2.  Master  and  servant— Fellow  servants— Instructions— The  court  below 
Instructed  the  jury  to  the  effect  that  they  could  And  for  plaintiff  only  in  cas& 
the  injury  resulted  from  the  negligence  of  agents  or  officers  of  defendant 
superior  in  authority  to  plaintiff.  Held— That  said  instruction  was  erro- 
neous and  prejudicial  as  there  was  no  question  of  fellow  servants  in  the  cape. 
A  master  employing  a  ser?ant  impliedly  engages  with  him  that  the  place 
in  which  he  is  to  work  shall  be  reasonably  safe  and  he  must  exercise  ordinary 
care  to  keep  it  safe.  The  servant  has  a  right  to  look  to  the  maf^tei  for  th& 
discbarge  of  this  duty,  and  it  is  immaterial  to  whom  the  master  may  en- 
trust the  discharge  of  the  duty  which  the  law  imposes  upon  him.  He  can 
not  delegate  it  to  a  servant  so  as  to  exempt  himself  from  liability  for  injuries 
caused  to  another  servant  by  its  omission,  but  is  responsible  to  the  servant 
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^ho  is  injured  from  a  want  of  proper  care  in  the  person  to  whom  the  duty 
is  delegated  without  regard  to  the  rank  or  title  of  the  agent  entrusted  with 
its  performanoe. 

Matt  O'Doherty  and  J.  J.  Fitzgerald  for  appellant. 

Harris  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  ocntt  by  Judge  Hobson. 

On  Monday,  February  27,  18fl9,  appellant.  Charles  Vandyke,  entered  iLto 
the  employment  of  appellee  as  a  roustabout  on  its  steamer,  Bnckeye  State, 
then  at  Louisville  on  it)  way  down  the  Ohio  river.  Between  3  and  4  o^olook 
on  the  aft-)rnoon  of  the  next  day,  while  engaged  in  loading  the  boat  with 
baled  hay  nt  Grand  View,  Ind.,  he  fell  in  an  open  hatchway,  sustaining  in- 
juries, to  recover  for  which  he  ioFtitutod  this  suit.  The  proof  introduced 
for  him  on  the  trial  tended  to  show  that  he  was  thirty-eight  years  of  age, 
and,  before  he  was  injured,  a  stout  and  healthy  man;  that  after  the  injury 
he  was  unable  to  work,  and  his  power  to  labor  was  substantially  destroyed. 
The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  appeals. 

On  the  trial  Charles  McKonzie  was  introduced  by  the  plaintiff  as  a  wit- 
ness, and  testifled  that  he  was  one  of  the  deck  hands,  and  just  behind  the 
plaintiff  at  the  time  be  was  injured  by  falling  into  the  hatchway.  He  de- 
scribed the  circumstances  of  the  injury  and  corroborated  plaintiff's  testi- 
mony. The  defendant  then  introduced  the  captain  of  the  boat,  and  asked 
him  if  McKenzie  was  on  the  boat  on  that  trip.  He  answered  that  he  hardly 
thought  he  was.  The  defendant  then  introduced  the  record  of  the  boat  kept 
by  the  shipping  clerk,  who  was  not  introduced  as  a  witness,  and  showed  by 
it  that  MoKenzie's  name  did  not  appear  In  the  list  of  roustabouts  kept  by 
him  on  that  trip.  The  clerk  who  was  introduced  was  not  present  when  the 
second  clerk  took  the  names,  but  testifled  that  the  latter  tried  to  get  them 
all.  He  also  stated  that  some  times  these  roustabouts  took  different  names. 
This  proof  failed  to  show  that  the  record  was  correctly  kept,  and  it  should 
not  have  been  admitted.  On  the  contrary,  it  tended  strongly  to  show  that 
though  the  second  clerk  tried  to  get  all  the  names,  he  might  not  have  done 
so.  There  is  another  objection  to  this  evidence.  Books  of  this  kind  are 
usually  admitted  only  as  affirmative  evidence,  and  not  to  establish  a  nega- 
tive proposition.  Thus  it  has  been  held  that  the  time  book  of  the  employer 
kept  in  t'lbulnr  form,  in  which  the  days  the  hands  worked  were  set  down, 
was  not  admissible  in  evidence  to  show  that  the  plaintiff  did  not  work  on 
certain  days.  (Lawhorn  v.  Carter,  74  Ky.,  7;  Morse  v.  Potter,  4  Gray,  282; 
Mattocks  V.  Lyman,  40  Am  Dec,  13S. ) 

At  the  conclusion  of  the  evidence  the  plaintiff  moved  the  court  to  instruct 
the  jury  as  follows:  "The  court  instructs  the  jury  that  the  law  made  it  the 
duty  of  the  defendant  and  of  its  agents  and  servants,  charged  by  it  with 
the  care  and  supervision  of  its  steamboat,  to  observe  ordinary  care,  to  have 
and  maintain  the  decks  and  hatchways  thereof  upon  and  around  which 
plaintiff  was  working,  when  injured,  in  a  condition  reasonably  safe  for  the 
use  of  the  plaintiff  and  the  defendant's  other  employes  in  the  discharge  of 
their  duties,  and  if  the  jury  shall  believe  from  the  evidence  that  the  defend- 
Ant,  or  any  of  its  said  agents,  failed  to  observe  such  care,  and  that  by  rea« 
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80D  of  suob  failure  upon  their  part  plaintiff  received  the  injury  by  him 
allefced,  then  the  jury  should  find  for  the  plaintiff,  unless  they  shall  believe 
from  the  evidence^  that  plaintiff  by  negligence  on  bis  part,  if  any,  so  far 
contributed  to  bis  injury  that  but  for  it  he  would  not  have  been  injured." 

The  court  refused  to  so  instruct  the  jury,  and  in  lieu  of  the  Instruction 
asked  instructed  the  jury  as  follows:  "The  court  instructs  the  jury  that 
unless  they  believe  from  the  evidence  that  the  accident  causing  the  injuries, 
complained  of  to  this  plaintiff  was  due  to  or  caused  by  the  negligence  of  the 
defendant  company,  or  Its  agents  or  officers  superior  in  authority  to  the 
plaintiff,  the  law  is  for  the  defendant;,  and  the  jury  should  so  find.  If  the 
jury  believe  from  the  evidence  that  the  accident  was  caused  by  the  negli- 
gence of  fellow  servants  of  plaintiff,  that  is,  by  servants  or  employes  of  the 
defendant  company  on  the  same  level  of  employment  with  the  plaintiff,  or 
not  superior  in  authority  or  ranis  to  him.  then  the  law  is  for  the  defendant, 
and  the  jury  should  so  flod. 

"The  court  instructs  the  jury  that  if  they  believe  from  the  evidence  that 
tbe  injuries  to  the  plaintiff  were  cauFed  by  the  negligence  of  employes  or 
servaLti  or  agents  of  tbe  defendant  company  superior  in  authority,  grade  or 
rank,  as  servaLt-i  to  the  plaintiff,  the  law  is  for  tbe  plaintiff,  and  the  jury 
shouM  so  find,  unless  the  jury  shall  also  lu'lieve  from  the  evidence  that  the 
plaintiff  himself  was  also  guilty  of  ntgii^ence  which  contributt>d  to  the 
caus>ing  of  said  accident,  and  but  for  which  negligence  on  his  part,  if  any 
such  there  was,  the  accident  would  not  have  occurred,  in  which  latter  event 
the  law  is  for  t'le  defendant,  and  the  jury  should  so  find." 

This  was  error.  There  was  no  question  of  fellow  servants  in  the  case.  A 
nin^^t^r  employing  a  servant  impliedly  engages  with  him  that  the  place  in 
which  he  is  to  work  shall  be  reasonably  safe,  and  he  mu.«-t  exercise  oTdinary 
care  t)  keep  it  safe.  The  servant  has  a  right  to  look  to  the  mafetei-  lor  the 
discharge  of  this  duty,  and  it  is  immaterial  t)whom  the  maet-r  may  <'i  trust 
tbe  discharge  of  the  duty  which  the  law  imposes  upon  him.  He  cnu  not 
delegate  it  to  a  servant  so  as  to  exempt  himself  from  liability  for  injuries 
caused  to  another  servant  by  its  omission,  but  is  responsible  to  the  servant 
who  is  injured  from  a  want  of  proper  care  in  the  person  to  whom  the  duty 
Is  delegated  without  regard  to  the  rank  or  title  of  the  agent  entrusted  with 
Us  performance.  (Union  Pticiflc  Co.  v.  Snyder,  153  U.  S.,  689;  Northern 
Pacific  Co.  V.  Herbert,  116  U.  S.,  tM2;  Huff  v.  Railroad  Co..  100  U.  S.,  213; 
Fllke  V.  Railroad  Co.,  53  N.  Y.,  54Q;  Shearman  &  Redfield  on  Negligence, 
section  204. ) 

There  was  testimony  that  a  man  n^med  Joseph  Mack  was  entrusted  with 
the  business  of  looking  after  the  opening  and  closing  of  the  batches,  and 
the  jury  may  have  concluded  that  the  negligence,  if  any,  in  leaving  tbe 
batch  open  was  his,  and  that  he  was  not  a  servant  of  the  company  superior 
in  authority  to  the  plaintiff.  The  mate  was  shown  to  be  at  the  other  end 
of  the  boat,  and  no  other  ofiSoer  was  about  the  hatch,  so  tbe  form  of  the  in- 
•truotion  was  misleading  and  prejudicial  to  the  plaintiff. 

As  tbe  case  must  be  tried  again,  we  will  not  discuss  the  facts.  We  see  no 
other  error  in  the  rulings  of  the  court,  but  for  the  reasons  indicated  the 
judgment  Is  reversed  and  the  cause  remanded,  with  directions  to  grant  ap- 
pellant a  new  trial. 
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THOME.  &c.  V.  ALLEN. 

(Filed  January  18,  1903— Not  to  be  reported.) 

Albert  Brandies  and  Lieber  &  Linooln  for  appellants. 

Jas.  T.  S.  Baker  and  John  Roberts  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Cbancery  division. 

Opinion  of  tbe  court  by  Chief  Justice  Burnam. 

In  tbe  opinion  delivered  in  this  case  it  was  erroneously  assumed  that  the 
98,000  of  securities  held  by  the  trust  company  were  turned  over  to  the  as- 
«lgoee  of  Clark  Thome,  when  in  fact  they  were  delivered  to  Clark  Thome 
in  person  before  his  assignment  to  Lincoln.  It  follows  that  so  much  of  tbe 
opinion  as  directed  that  the  assignee  pay  into  court  sufficient  funds  from 
the  trust  estate  to  pay  off  the  indebtedness  due  Mrs.  Allen  was  error,  and 
the  opinion  is  modified  in  this  respect.  Appellee  is  entitled  to  a  personal 
judgment  against  Clark  Thome  and  to  file  her  claim  against  tbe  trust  funds 
In  tbe  hands  of  the  assignee  like  any  other  creditor.  If  any  of  the  securities 
surrendered  to  Clark  Thome  by  the  trust  company  came  to  the  hands  of  the 
assignee  and  can  be  identilSed,  appellee  is  entitled  to  have  them  first  appro- 
priated to  her  judgment. 


RELIANCE  TEXTILE  AND  DYE  WORKS  v.  MITCHELL. 
(Filed  January  13,  190c— Not  to  be  reported. ) 

1.  Appeals— New  trial— This  action  was  instituted  by  appellee  to  recover 
damages  from  appellant  for  personal  injuries  received  by  her  from  hot  water 
thrown  on  her  from  a  pipe  onto  a  lot  wheie  she  and  some  other  children 
were  playing,  inflicting  painful  and  permanent  injuries.  The  first  trial  re- 
sulted in  a  verdict  for  appellee  for  1100,  which  was  set  aside  on  motion  of 
appellee.  The  second  trial  resulted  in  a  verdict  for  12,000  in  favor  of  appel- 
lee. This  verdict  was  sat  aside  on  motion  of  appellant  and  a  new  trli^l 
granted.  Tbe  third  trial  resulted  in  a  verdict  in  favor  of  appellee  for  11,600. 
On  this  appeal  it  is  insisted  that  the  lower  court  erred  in  fetting  aside  the 
verdict  for  $100,  and  granting  a  new  trial.  Held— That  this  court  is  ]e«s 
inclined  to  disturb  the  action  of  the  lower  court  in  granting  a  new  trial 
than  in  refusing  one,  and  the  lower  court  did  not  abuse  its  discretion  in 
granting  either  of  the  new  trials. 

2.  Measure  of  damages— On  the  first  trial  the  court  directed  the  jury  to 
find  for  her  such  a  sum  in  money  as  will  be  an  adequate  and  fair  compensa- 
tion for  her  suffering  of  body  and  mind,  resulting  directly  from  said  injury. 
Held,— That  this  was  erroneous.  The  plaintiff  was  not  only  entitlid  to  com- 
pensation for  her  physical  and  mental  suffering,  but  also  compensation  for 
the  distorted  and  weakened  condition  in  which  she  was  left,  by  the  Injury 
reducing  her  power  to  earn  money. 

3.  Contributory  negligence— The  child  was  too  young  to  be  charged  with 
contributory  negligence*. 

J.  W.  Bryan  for  appellant. 

F.  J.  Hanlon  and  B.  F.  Grazlani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  oonrt  by  Judge  Hobson. 

Appellee,  Myrtle  Mitchell,  a  little  girl  four  years  old,  was  badly  burned 
by  hot  water  thrown  from  a  pipe  leading  out  from  appellant's  factoiy  to  an 
•adjoining  lot  where  she  and  some  other  children  were  playing,  and  were 
aoeustomed  to  play.  Her  injury  was  a  serious  one,  resulting  in  deformity, 
whioh  will  be  permanent.  The  skin  was  entirely  taken  off,  leaving  the 
muscles  bare,  and  she  suffered  intensely.  She  required  considerable  medical 
treatment,  and  it  was  some  time  before  she  recovered.  It  was  charged  that 
her  injury  was  due  to  negligence  of  appellant.  This  was  denied  by  it.  On 
the  first  trial  of  the  case  the  jury  found  for  the  plaintiff,  and  assessed  the 
damages  at  $100.  On  her  motion  the  court  granted  a  new  tr)n].  At  the 
next  trial  the  jury  again  found  for  her,  and  assessed  the  damages  at  f2,000. 
On  motion  of  appellant  the  tiourt  set  aside  ibis  verdict,  and  again  granted  a 
Dew  trial.  At  the  third  trial  of  the  case  the  jury  found  for  the  plaintiff, 
and  assessed  the  damages  at  $1,500.  The  court  refused  to  disturb  this  ver- 
dict. Bills  of  exception  were  filed,  giving  the  proceedings  at  all  of  the  trlalp. 
It  is  urged  for  appellant  that  the  court  erred  in  setting  aside  the  first  ver- 
dict for  $100.  This  is  the  first  and  most  important  question  to  be  determined 
on  the  appeal. 

This  court  is  less  inclined  to  disturb  the  action  of  the  circuit  judge  in 
granting  a  new  trial  than  in  refusing  one,  for  the  reason  that  the  new  trial 
«lmply  gives  the  parties  another  hearing  without  finally  settling  their 
rights,  and  there  are  many  things  within  the  knowledge  of  the  judge  who 
presides  at  the  trial  which  he  may  have  reason  to  beliuve  prevented  a  fair 
trial,  although  nothing  of  it  may  appear  from  the  bill  of  exceptions.  The 
law  has  wisely  vested  in  the  circuit  judge  a  judicial  discretion  on  this  sub- 
ject, and  on  the  whole  case  we  are  not  inclined  to  disturb  the  aOtlon  of  the 
circnit  judge  in  granting  either  of  the  new  trials  referred  to. 

In  defining  the  measure  of  damages  to  be  awarded  the  plaintiff  the  court 
clirected  the  jury  on  the  first  trial  to  find  for  her  "such  a  sum  in  money  as 
"Will  be  an  adequate  and  fair  compensation  for  her  suffering  of  body  and 
mlod.  resulting  directly  from  said  injury."    This  was  Erroneous,  end  may 
have  produced  the  small  verdict  rendered  by  the  jury.    The   plaintiff  was 
not  only  entitled  to  compensation  for  her  physical  and  mental  suffering, 
bat  also  compensation  for  the  distorted  and  weakened  condition  in  which 
sbe  was  left  by  the  injury,  reducing  her  power  to  earn  money.    In  Shear- 
man &  Redfield  on  Negligence,  section  758,  the  rule  is  thus  stated:  "In  an 
■aotloo  for  negligent  injury  to  the  person  of  the  plaintiff  he  may  rt cover  the 
«>xpense  of  his  cure,  the  value  of  the  time  lost  by  him  during  his  disabilities 
And  a  fair  compensation  for  the  physical  and  mental  suffering  caused  by  the 
Injury,  as  well  as  for  any  permanent  reduction  of  his  power  to  earn  money." 
<To  the  same  effect  see  8  Amer.  &  Eug.  Euoy.  of  Law,  2d  edition,  643,  651.) 
As  the  measure  of  damages  was  not  properly  given  to  the  jury,  and  the 
verdict  was  so  disproportionately  small  in  comparison  with  the  injury  as  to 
abo'W  that  they  manifestly  misunderstood  the  true  measure  of  damages,  the 
ooort  did  not  err  in  setting  the  verdict  aside  and  granting  a  new  trial. 

We  see  no  error  to  the  prejudice  of  the  appellant  on  the  third  trial  of  the 
case-     The  child  was  too  small  tj  be  charged  with  contributory  negligence 
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(South  CoviDKtoD,  &o.,  B.  R.  Co.  v.  Herrklotz,  104  Ky.,  400);  and  in 
fact  there  Is  nothing  In  the  evidence  showing  any  want  of  proper  care  on 
her  part.  The  Instructions  asked  by  appellant  were  in  substance  given  In 
the  instructions  of  the  court.  On  the  whole  record  we  see  nothing  to  the 
prejudice  of  the  substantial  rights  of  appellant. 
Judgment  aifirined. 


BOREING  V.  BOREING. 

(Filed  January  13,  1603.) 

Divorce  and  alimony— Residence— Attorneys'  fees— Appellant  and  appellee- 
were  married  in  1881)  and  lived  together  as  man  and  wife  until  1893,  when 
appellant  left  her  husband's  home  and  supported  herself  by  teaching  school 
and  doing  clerical  work  in  different  States  of  the  Union,  and  in  1901  re- 
turned to  this  State  and  instituted  an  action  for  divorce  on  the  ground  of 
five  years'  separation;  also  for  maintenance,  alimony  and  her  attorneys*  fees. 
The  lower  court  gave  her  judgment  for  a  divorce  from  the  bonds  of  matri- 
mony and  attorneys'  fees,  but  denied  her  claim  for  alimony,  from  which  she 
has  appealed.  It  is  insisted  that  she  could  not  maintain  the  action,  as  she 
was  not  a  resident  of  the  State,  and,  besides,  she  was  entitled  to  no  alimony. 
Held— That  the  residence  of  thu  husband  being  In  this  State,  it  will  be  pre- 
sumed that  her  residence  was  here;  besides,  the  proof  shows  she  was  absent 
from  the  State  temporarily  while  earning  means  for  her  support,  as  she  was 
possessed  of  no  property.  The  evidence  shows  that  while  he  was  never 
guilty  of  physical  violence  towards  the  appellant,  ho  treated  her  constantly 
with  cold  indifference  and  neglect;  that  he  was  habitually  rude  to  her  lady 
visitors,  and  that  his  conduct  greatly  humiliated  and  depressed  her.  While 
he  never  stinted  her  in  money  matters,  nor  did  she  ever  lack,  by  reason  of 
his  fault,  tinytbing  to  make  her  physically  comfortable,  his  conduct  towards 
her  was  r;o  rude,  cold  and  negligent  as  to  make  It  apparent  that  she  had  lost 
his  love  and  affection.  A  woman  as  gentle,  faithful  and  loyal,  as  the  rec- 
ord shows  appellant  to  have  been,  is  entitled  to  something  more  from  her 
husband  than  food,  raiment  and  shelter,  and  that  to  such  a  woman,  living 
as  the  wife  of  appellee,  under  the  conditions  shown  by  the  record,  was  in- 
tolerable, and  appellant  bad  the  right  to  leave  the  fireside  of  appellee,  when 
she  found  that  she  had  lost  his  love  and  realized  that  she  was  his  wife  in 
name  only.  Considering  the  estate  of  appellee,  the  social  standing  of  both 
himself  and  his  wife,  his  ample  fortune  and  his  general  financial  ability, 
there  should  be  awarded  the  wife  such  an  amount  as  will,  if  invested 
with  reasonable  prudence,  produce  an  income  sufficient  to  suppoit  her  com- 
fortably, and  which  will  not  be  disproportionate  to  appellee's  fortune.  The 
record  does  not  show  with  sufficient  clearness  the  wealth  of  appellee,  and 
upon  return  to  the  court  below  the  case  should  be  referred  to  a  commissioner, 
who  should  hear  evidence  and  report  to  the  court  a  lump  sum  to  be  allowed 
appellant  as  alimony.  Appellant  should  be  allowed  as  attorneys'  fees  $750 
additional,  1500  for  their  services  in  this  court  and  $260  for  their  services  In 
the  court  below. 

W.  S.  Pry  or  and  W.  R.  Ramsey  for  appellant. 

T.  L.  Edelen.  Chas.  R.  Brock,  Tinsley  &  Faulkner  and  Hazelwood  &  Par» 
ker  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 
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OpinloD  of  the  oourt  by  Judge  Barker. 

The  appellee,  Ylnoeot  Borelng,  aod  tbe  appellaDt,  Sarah  R.  Boreiog^ 
were  married  in  Laurel  ooanty,  Keotaoky,  in  1880.  and  lived  together  as 
loan  and  wife  until  1893,  when  appellant  left  appellee's  home,  and  haa  11^ ed 
separate  and  apart  from  him,  without  cohabitation,  ever  since. 

After  leaving  appellee,  appellant  departed  from  the  IState  of  Kentucky, 
and  spent  the  greater  part  of  the  time,  intervening  between  said  date  andi 
the  time  when  this  action  was  instituted,  In  various  parts  of  the  United 
States,  teaching  school  and  doing  clerical  work  in  order  to  support  herself. 
She  flually  returned  to  this  State,  and  on  the  23d  day  of  February,  1901,  in- 
stituted this  action  against  her  ^husband,  praying  for  a  divorce  from  the 
bonds  of  wedlock  with  him,  upon  the  ground  of  their  having  lived  separate 
and'apart,  without  cohabitation,  for  J3ve  consecutive  years  next  before  the 
institution  of  the  action.  She  further  alleges  in  her  petition,  among  other 
things,  that  she  was  without  any  estate  or  income;  was  out  of  employment 
or  means  of  support,  and  that  the  appellee,  her  husband,  was  the  owner  of 
a  large  estate,  from  which  he  derived,  together  with  his  avocations,  a  large 
annual  income,  and  she  prays  for  alimony,  maintenance  and  costs,  includ- 
ing reasonable  counsel  fees.  Upon  the  trial  of  the  case  below,  the  chancel- 
lor divorced  appellant  from  appellee  a  vinculo  matrimonii,  but  refused  to 
award  her  either  maintenance  or  alimony,  from  which  latter  part  of  the 
decree  she  is  in  this  court  on  appeal. 

We  think  the  allegations  of  the  petition  are  sufficient  to  warrant  both  the 
claims  for  divorce  and  alimony;  but  if  there  be  any  weight  to  the  conten- 
tion that  it  was  necessary,  in  order  to  maintain  her  claim  for  alimony,  that 
she  should  have  alleged  that  the  separation  was  without  her  fault,  it  is 
olear  that  appellee's  specific  allegation  in  his  answer,  that  the  separation 
-was  without  his  fault,  cured  such  defect. 

We  do  not  think  that  appellant  lost  her  residence  in  Kentucky  by  the  fact 
that,  In  order  to  maintain  herself,  she  left  the  State;  she  was  still  the  wife 
of  appellee,  and  his  residence  was  her  residence,  and  ccontinued  to  be  so 
during  all  of  the  time  that  she  was  absent.  The  separation  commenced  in 
Kestuoky.  and  if  it  be  necessary,  in  order  to  obtain  a  divorce  on  the 
grounds  relied  upon  in  this  action,  that  her  home  should  have  been  in  Ken- 
tucVj  during  the  five  years  specified,  we  think  that  the  facts  in  this  case 
show  that  appellant  bad  the  necessary  residence  here.  The  appellant  was 
not  competent  to  testify  in  this  case,  and  tbe  exception  to  her  deposition 
"waa  properly  sustained. 

Ibe  record  shows  a  lamentable  state  of  afiairs  existing  between  the  parties 
hereto.  They  are  both  people  of  high  standing,  culture  and  social  position, 
and  it  is  a  matter  of  deep  regret  that  their  marital  life  should  have  been  so 
unfortunately  disrupted. 

Appellant  is  shown,  by  all  of  the  evidence  in  this  case,  to  be  a  woman  of 
the  highest  education  and  refinement,  deeply  religious  in  her  life,  gentle  in 
her  manners,  and  considerate  of  all  with  whom  she  came  in  contact ;  when 
0lie  went  to  the  home  of  appellee,  as  his  wife,  she  seemed  to  have  been  a 
jsappyi  bright;  and  cheerful  woman ;   she  took  up  her  household  duties  at 

vol.  24—82 
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'onoe,  aod  disobarged  them«  daring  the  time  that  she  remalDed  io  the  house 
-ot  appellee,  faithfully  and  well.  All  of  the  witnesses  agree  upon  this, 
whether  they  have  deposed  for  her  or  for  her  husband.  The  household 
"work  oast  upon  her  was  hard  and  onerous,  and  she  often  performed  domestio 
labor  which  must  have  severely  taxed  both  her  strength  and  patience,  but 
this  record  falls  to  show  that  shei  at  any  time,  complained  of,  or  repined  at, 
the  hardness  of  her  lot. 

We  are  not  disposed  to  impute  any  blame  to  appellee  for  this  state  of 
affairs;  it  may  have  been  (and  he  is  entitled  to  the  presumption  in  the  ab- 
sence of  evidence  on  that  point)  that  there  was  great  difficulty  in  obtaining 
household  help  in  London,  and  that  it  was  the  result  of  his  inability  to  ob- 
tain domestic  servanta  that  his  wife  bad  to  perform  the  severe  duties  of 
which  the  witnesses  speak.  Perhaps  we  could  not  t)etter  illustrate  her  self- 
flacrifloing  fidelity  to  her  husband's  interest  than  by  relating  that  the  evi- 
dence shows  that  upon  one  occasion  where  there  was  a  political  convention 
being  held  in  London,  before  which  her  husband  was  a  candidate  for  nom- 
ination, his  wife  left  the  side  of  her  dead  mother,  where  she  was  watching, 
in  order  to  superintend  and  assist  in  preparing  dinner  at  his  home  for  the 
entertainment  of  his  political  friends.  It  does  not  appear  that  this  was  done 
at  the  request  of  appellee,  and  we  freely  acquit  him  of  any  inslBtance  that 
«he  should  perform  this  work  under  t^ese  sad  circumstances;  but  the  fact 
does  show  how  loyal  she  was  to  him,  and  how  far  she  would  sink  her  own 
sorrow  in  order  to  further  his  interest. 

The  appellee  is  shown,  by  the  evidence  In  this  case,  to  be  a  man  of  a  high 
order  of  intellect;  that  he  possesses  great  energy  and  financial  ability,  and 
that  during  all  of  the  time  that  he  and  appellant  lived  together  he  was  an 
exceedingly  busy  man.  He  had  very  large  interests  in  various  enterprises; 
he  was  a  speculator  in  timber  and  coal  lands  in  Eastern  Kentucky;  was 
president  of  a  bank;  director  and  large  stockholder  in  coke  and  coal  mining 
oompanies  and  other  large  corporations,  and  was  absent  from  home  a  large 
part  of  his  time.  The  evidence  shows  that,  while  he  was  never  guilty  of 
physical  violence  towards  the  appellant,  he  treated  her,  constantly,  with 
oold  indifference  and  neglect;  that  he  was  habitually  rude  to  her  lady  visit- 
ors, and  that  his  conduct  greatly  humiliated  and  depressed  her.  Appellee 
would  leave  home  and  be  gone  for  several  weeks  at  a  time,  without  having 
Informed  his  wife  of  his  proposed  departure,  and  upon  his  return,  after  such 
prolonged  abaenoo,  would  greet  her  with  as  little  warmth  of  affection  as  if 
he  had  returned  from  an  absence  of  a  few  hours  only. 

We  do  not  believe  that  appellee  ever  stinted  appellant  in  money  matters, 
or  that  she  ever  lacked,  by  reason  of  his  fault,  anything  to  make  her  physic- 
ally comfortable;  but  we  do  believe  that  his  conduct  towards  her  was  so 
rude,  cold  and  negligent  as  to  make  it  apparent  that  she  had  lost  his  love 
and  affection.  A  woman,  as  gentle,  faithful  and  loyal  as  this  reoord  shows 
appellant  to  have  been.  Is  entitled  to  something  more  from  her  husband 
than  food,  raiment  and  shelter,  and  that  to  such  a  woman,  living,  as  the 
wife  of  appellee,  under  the  conditions  shown  by  this  record,  was  Intolerable. 
This  court  Is  of  opinion  that  appellant  had  the  right  to  leave  the  fireside  of 
appellee,  when  she  found  that  she  had  lost  his  love,  and  realized  that  abe 
was  his  wife  In  name  only. 
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The  evidence  Id  this  oafle  shows  that  appellee  himself  realized  that  he 
liaiT  Dot  treated  the  appellant  properly,  as  he  confessed  to  one  of  his  own 
'Witnesses;  it  shows  that  appellant  is  destitute  and  withont  any  means  of 
mipport,  and  we  believe  that  she  is  entitled  to  a  reasonable  alimony.  It  is 
not  necessary,  In  order  to  reach  this  oonolnsion,  to  hold  that  where  the 
^ife  is  destitate  she  is  entitled  to  alimony  without  regard  to  whether  or 
not  the  separation  was  the  result  of  her  fault,  where  the  judgment  of 
divorce  is  based  on  the  five  years*  statute,  although  this  court,  in  the  case  of 
^ewsome  v.  Newsome,  d5  Ky.,  888,  so  held.  In  that  case  it  is  said: 
'''But  either  may  sae  for  and  obtain  a  divorce  by  simply  alleging  and  prov- 
ing the  fact  they  have  lived  apart,  without  any  cohabitation,  for  Ave  con- 
secutive years,  no  judicial  investigation  respecting  cause  of  separation,  nor 
Inquiry  ns  to  who  is  in  fault,  in  meaning  of  the  statute,  being  required  in 
order  ti  determine  the  right  to  divorce.  It.  therefore,  seems  to  us,  giving 
the  statute  a  reasonable  construction,  the  husband  is  required,  in  a  case 
like  this,  to  pay  costs  of  each  party  without  inquiring  whether  the  wife  is 
in  fault.  And  as  it  is  well  settled  an  allowance  for  services  of  the  wife's 
-attorney,  when  legally  authorized,  may  be  taxed  as  costs,  and  no  complaint  is 
-or  could  be  fairly  madethat  the  amount  is  excessive,  it  was  not  error  to  make 
It.  It  seems  to  us  equally  manifest  that  provision  of  the  statute  denying 
•alimony  to  the  wife,  except  'on  a  divorce  obtained  by  her,'  was  intended  to 
«pply  in  that  class  of  cases  where  a  divorce  obtained  by  the  husband  in- 
volves fault  of  the  wife,  not  in  cases  like  this,  where,  as  either  may  main- 
tein  the  action,  it  is  not  a  material  or  legitimate  inquiry,  in  determining 
tbe  right,  who  is  in  fault." 

It  seems  to  us  that  the  case  at  bar  can  not  be  distinguished  from  the  case 
-of   Irwin    ▼.    Irwin,    06   Ey.    Reps.,    818,   where   this  court,    in   speaking 
-^f  tbe  conduct  of  the  husband  toward  the  wife  as  constituting  tbe  basis  of 
her  right  to  a  separation  from  him,  say:  **There  never  was  any  act  of  vio- 
lence committed  by  the  husband  upon  the  wife,  nor  any  threats  of  violence 
naade,  but  sach   cruelty  may  be  inflicted  upon   the  wife  by  exhibitions  of 
"want  of  affection  and  a  disregard  of  the  marital  relations  as  in  the  results 
-x»r  effect  on  the  wife  would  exceed  in  punishment  any  blow  that  might  be 
inflicted  upon   her  person.    *    *    ^    The  coldness  and   indifference  on   the 
part  of  the  appellee  toward  his  wife  for  several  years  was  such  as  to  render 
•her  life  almost  intolerable.    And  while  his  conduct  can  not  be  said  to  be 
Inhuman,, It  bordered  on  a  degree  of  cruelty  that  must  have  tended  to  de- 
stroy her  peace  of  mind,  and  render  her  an  unhappy  woman." 

Upon  the  principle  thus    announced  this  court    affirmed  a    judgment 

-^iToroing  the  parties  a  mensa  et  thoro,  and  awarding  the  wife  maintenance. 

Under  this  judgment  the  parties  lived  separate  and  apart  for  Ave  years, 

ivben,  without  new  provocation  upon  the  part  of  the  husband,  they  were 

•divorced  a  vinculo  matrimonii,  and  alimony  awarded  the  wife.    (20  Ey.  Law 

Bep.,  1761.) 

Tbe  court  In  the  case  cited  ratified  and  approved  the  wife's  leavtng  her 
hnsband  for  tbe  precise  character  of  mistreatment  of  which  appellant  is 
complaining,  and  we  think  her  claim  is  as  nderitorious  as  that  of  the  wife 
-o  the  Irwin  case. 

We  are  not  Impressed  with  the  offer  of  reconciliation  made  by  appellee. 
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The  oiroamfctaooes  and  details  of  this  transactloD  stamp  It  as  an  aet  oT 
Btrategio  diplomaoy  rather  than  a  proposition  of  reoon cilia tioo  flowing  frosk 
a  loving  and  contrite  heart.  In  regard  to  the  amount  of  the  alimony  to  be- 
allowed,  we  think  that«  considering  the  estate  of  appellee,  the  social  stand- 
ing of  both  himself  and  wife,  his  ample  fortune,  and  his  general  financial 
ability,  there  should  be  awarded  the  wife  an  allowance  of  such  an  amount 
as  will,  if  Invested  with  reasonable  prudence,  produce  an  income  sufficientr 
to  support  her  comfortably,  and*  which  will  not  be  disproportionate  to  ap-^ 
pellee's  fortune;  the  record  does  not  show  with  suiBcieut  clfarncss  the 
wealth  of  appellee,  and  upon  return  to  the  court  below  the  case  hliould  be- 
refeired  to  a  commissioner,  who  should  hear  evideno«»  and  report  Ut  theoonrt. 
a  lump  sum  to  be  allowed  appellant  ae  alimony,  having  reference  Ut  tb»^ 
principle  In  regard  thereto  herein  enunciated. 

We  think  the  counsel  for  appellant  should  be  allowed  the  sum  of  (760  ad- 
ditional for  their  services  1500  for  their  services  In  this  court  and  1250  for^ 
their  services  in  the  court  below,  to  be  taxed  as  costs. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  tbi& 
opinion. 
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(Filed  January  18,  1908— Not  to  be  reported.) 

Assignmetit  for  benefit  of  creditors— Agency— Bills  and  notes— Fraud— The- 
Fulton  Bank  made  an  assignment  for  the  benefit  of  its  creditors  to  T. 
Afterwards  A.  and  B.,  the  uncle  and  brother  of  the  cashier,  agreed  to  take* 
the  assets  of  the  bank  and  assume  its  liabilities.  A.  was  substituted  as. 
assignee,  and  took  charge  of  the  affairs  of  the  bank.  W.  Bros,  were  largely 
indebted  to  the  1)ank,  and  a  compromise  was  made  with  the  asslgme,  by- 
whicb  a  large  amount  of  property  was  transferred  to  the  assignee.  N.  helA 
a  note  against  W.  Bros,  for  18,700,  on  which  B.  was  bound  as  surety.  H» 
held  a  mortgage  on  a  part  of  the  property  which  had  been  trauhfened  to  the> 
assignee,  to  indemnify  him  as  surety.  About  $6,000  of  this  note  had  ^een 
paid.^  In  order  to  induce  R.  to  surrender  his  mortgage  lien  the  at^stgnee* 
agreed  to  pay  the  remainder  due  on  the  note.  Instead  of  pa}  lug  off  thia 
note  the  assignee  induced  N.  to  assign  it  to  B.  without  n'oour^e,  who  paid 
the  amount  due  on  same.  B. -assigned  this  note  to  appellee,  who  iuMituttd 
suit  on  it.  Appellee,  under  our  statute,  took  the  note  subject  to  all  the 
defenses  which  were  available  against  it  in  the  hands  of  B.  Held— Than 
under  the  arrangement  with  the  Fulton  Bank  A.  and  B.  became  partners  in 
administering  the  affairs  of  the  bank  and  assuming  its  liabilities,  at  leaal 
B.  became  chargeable  with  constructive  notice  of  all  acts  done  by  his  aFSo- 
elate  as  bis  agent,  and  that  to  permit  A.,  as  assignee,  to  take  charge  of  the 
property  covered  by  the  lien  of  the  surety  on  the  promise  to  pay  the  debt, 
and  instead  of  doing  so  to  transfer  it  to  B.,  would  be  to  sanction  the  com* 
mission  of  a  fraud.  Appellee  occupying  no  better  position  than  his  assignor^ 
can  not  enforce  the  collection  of  the  note. 

Bobbins  &  Thomas  and  J.  W.  Cutrer  for  appellant. 

O.  S.  Tenney  and  H.  C.  McKee  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 
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t)plDloD  of  the  court  by  Judge  HobsoD. 

On  September  27,  1890.  the  Fulton  Bank  made  a  deed  of  assignment  to  B. 

T.  Tyler.    A.  T/ Mitchell  was  the  cashier  of  the  bank,  and  on  October  18, 

1890,  William  Mitchell,  an  uncle  of  bis,  and  B.  A.  Mitchell,  another  nephew, 

made  a  written  contract  with  the  stockholders  of  the  bank,  by  which  they 

assumed  all  the  liabilities  of  the  transferring  stockholders  and  assumed  their 

l^nsition,  the  Mitchells  to  have  the  assets  of  the  bank  and   settle  with  the 

x)reditors.    Pursuant  to  this  arrangement,  which  was  signed  by  substantially 

^11  tbe  stockholders,  as  well  as  by  William   and  R.  A.  Mitchell,  they  were 

placed  in  possession  of  the  bank's  assetp,  Tyler  resigned  and  B.  A.  Mitchell 

^was  appointed  as  assignee.      Appellees,    the  Wade  Bros.,    under  various 

firm  names,  were  creditors  of  the  bank  for  something  like  $8,0G0,  and  owed 

it   something   like  $18,000.     They  were  doing    business  in    Mississippi,  and 

Mitchell  filed  suit  as  assignee  against  them  in  the  circuit  court  of  Coahoma 

county,  Mississippi,  and  took  out  various  attachments.    A  compromise  was 

made,  which   was  reJuoed    to  writing,  by  which  Wade   Brof*.  conveyed  to 

Mitchell  as  assignee  a  large  amount     f  property  owned  by  them  in  Missis^ 

«ippi.  ^ 

By.the  terms  of  this  conveyance  it  was  stipulated  that  Mitchell,  as  as- 
',.  was  to  pay  off  to  the  Continental  National  Bank  a  note  due  by  Wade 
Lfs;<Ott  which  J.  M.  Beid  was  surety,  which  was  originally  given  for 
^S,700,  but  oh  which  something  over  $6,000  had  been  paid.  To  secure  Beid 
«s  surety  on  this  note  a  deed  of  trust  had  been  executed  to  him  by  Wade 
Bros,  on  a  part  of  the  property  conveyed  to  Mitchell  sofflcient  in  value 
^o  protect  him  from  loss.  He  refused  to  surrender  this,  unless  Mitchell 
•assumed  and  agreed  to  pay  the  debt,  and  so  in  the  compromise  the  above 
«tipulation  was  put  In  the  deed;  which  was  duly  recorded.  Mitchell,  as 
assignee,  took  possession  of  the  property  conveyed  to  him  and  then,  instead 
^f  paying  ofl  the  note  to  the  Continental  Bank  as  he  had  agreed  to  do,  pro- 
cured tbe  bank  to  assign  the  note  to  William  Mitchell  without  recourse,  and 
William  Mitchell  paid  to  the  bunk  the  balance  due  on  the  note.  Subse- 
^nently  William  Mitchell  assigned  the  note  to  appellee,  Bobert  M.  Foster, 
who  filed  this  suit  upon  it  and  recovered  judgment  In  the  circuit  court. 

It  is  insisted  for  the  appellee  that  the  assumption  of  tbe  debt  by  B.  A. 
Mitchell,  as  asat^ee,  did  not  bind  William  Miccbell,  and  that,  notwith- 
standing this,  hew^s  at  liberty  to  buy  the  note  from  the  bank  and  recover 
on  it  against  both  Wade  Bros,  and  Beid.  Foster,  as  the  assignee  of  Will- 
lam  Mitchell,  took  the  note  under  our  statute  subject  to  all  the  defenses 
which  were  available  against  it  in  the  hands  of  the  assignor.  So  the  only 
-question  in  the  case  ip,  could  William  Mitchell  have  maintained  the  action 
had  he  remained  the  owner  of  the  note? 

By  the  contract  made  by  William  and  B.  A.  Mitchell  with  the  stock- 
holders of  the  Fulton  Bank  they  took  the  place  of  tbe  stockholders,  becom- 
ing liable  to  the  creditors  for  the  payment  of  their  debts,  and  being  entitled 
to  all  tbe  surplus  asBets  of  the  bank  after  the  debts  were  paid.  In  this 
venture  William  and  B.  A.  Mitchell  were  partners.  B.  A.  Mitchell,  as 
assignee,  represented  both  himself  and  his  partner,  William  Mitchell,  in  the 
oompromise  made  with  Wade  Bros.  By  tbe  terms  of  this  compromise 
Mk9  obtained  for  the  benefit  of  him  and  partner  the  possession  of  and  title  to 
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a  large  amount  of  valuable  property,  which   had  been   pledged  for  the  jay- 
meot  of  the  note  Id  controversy,  and  the  mortgage  executed  to  secure  Reid 
as  surety  was  released  upon  the  express  stipulation  that  he  would  pay  thi*. 
note.    He  held  this  property  as  assignee  for  the  benefit  of  the  creditors  of 
the  bank,  and  also  for  the  benefit  of  himself  and  his  partner,  William  Mitch^ 
ell,  who  in  substance  were  .the  owners  of  the  assets  of  the  bank,  subject  to- 
the  payment  of  the  debts,  and  were  by  the  terms  of  their  contract  personally 
liable  for  the  debts  if  the  assets  were  insaflScient  to  pay  them.    William 
Mitchell,  therefore,  by  the   compromise,  obtained   from  Wade  Bros,  a  large- 
amount  of  property,  which  was  held  by  his  partner,  R.  A.  Mitchell,  as  as- 
signee, foiv  the  purpose  of  discharging  the  debts,  for  which  he  was  personally 
liable.    He  could  not  take  the  benefit  of  this  contract  without  its  burdens. 
He  can  not  be  permitted  to  apply  the  property  to  the  discharge  of  the  debts, 
which  he  owed  to  the  creditors  of  the  Fulton  Bank,  and  at  the  same  time 
repudiate  the  terms  on  which  the  property  was  conveyed.    He  took  the  bene- 
fit  of  the  conveyance.    It  must  be  presumed  that  he  had  knowledge  of  ita 
terms,  for  he  was  charged  with  constructive  notice  of  it.    He  has  never  re- 
pudiated the' contract  or  offered  to  return  the  property.    On  the  contrary,  he- 
bas  allowed  it  to  be  converted  and  applied  In  the  liquidation  of  the  debts  ot 
the  bank.    To  permit  him. to  keep  the  benefit  of  the  property  and  not  pay 
the  note  to  the  Continental  Bank  would  be  to  sanction  fraud  and  ibarp. 
practice.    K.  A.  Mitchell,  bis  partner,  made  the  compromise  and  obtained 
the  property  upon  the  agreement  that  he  would  pay  this  debt.    The  same  R. 
A.  Mitchell,  his  partner,  as  his  agent,  made  the  arrangement  for  the  note  ta> 
be  transferred  by  the  Continental  National  Bank  to  him  upon  his  paying  to^ 
the  bank  the  balance  due  on  it.    In  both  transactions  he  was  represented  by 
the  same  agent,  R.  A.  Mitchell,  and  in  equity  must  be  held  to  have  paid  th» 
money  to  the  bank  in  discharge  of  the  note  according  to  the  stipulations  of* 
the  deed. 

Judgment  reversed  and  cause  remanded,   with  directions  to  dismiss  the^ 
petition. 
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(Filed  January  18.  1903— Not  to  be  reported.) 

Assignment  for  benefit  of  creditors— Agency— Fraudulent  conveyances' — ^ 
The  Fulton  Bank  made  an  assignment  for  the  benefit  of  its  creditors  to    !r^ 
Afterwards  A.  and  B..  the  uncle  and  brother  of  the  cashier,  agreed  to  take  th^ 
assets  of  the  bank  and  assume  its  liabilities.     A.  was  substituted  as  assignee, 
and  took  charge  of  the  affairs  of  the  bank.    W.  Bros,  were  largely  indebted  t-o^ 
the  bank,  and  a  compromise  was  made  with  the  assignee,  by  which  a  lik^ge 
amount  of  real  estate  in  Mississippi  was  transferred  to  the  assignee.    A  par% 
of  the  property  thus  conveyed  to  the  assignee  was  a  tract  of  land  of  about  1 ,40(^ 
acres,  known  as  the  Little  Cypress  World,  worth  about  $14,(00,  on  which  ^wi^s 
a  lien  for  17,400,  of  purchase  money  due  a  railroad  company.    As  a  part   oon-^ 
sideration  of  the  transfer  it  was  agreed  that  the  assignee  should  pay  off  ^bla 
lien  debt.    Instead  of  doing  this,  the  assignee  agreed  with  the  railroad  oom. 
pany  that,  without  any  judicial  proceeding,  it  would  advertise  and  sell    tH^ 
land  and  buy  it  for  12,316.22.    This  was  done  without  any  notice  to  W.  3roe. 
and  it8;bid  assigned  to  B.,  and  he|paid  the  balance  of  the  purchase  money 


WADE,  AO.  V.  BENT.  1295 

amoQutiDfc  to  S6,100,  and  took  an  asslffDinent  of  the  notes  for  same.  After 
getting  the  notes  In  this  way  B.  assigned  them  to  his  dangbter,  the  appellee, 
who  instituted  this  action  to  recover  the  amount  thereof.  Held— That  under 
the  arrangement  with  the  Fulton  Bank  A.  and  B.  became  partners  in  admin- 
istering the  affairs  of  the  bank  and  assuming  its  llabllitlfis,  at  least  B.  waa 
chargeable  with  notice  of  the  trust,  and  his  daughter,  as  assignee  of  the 
notes,  occupies  no  better  position  than  her  father.  While  the  deed  does  not 
state  the  agreement  to  pay  the  debt  of  the  railroad  company,  it  is  proven  by 
parol.  The  proof  shows  that  A.,  the  assignee,  participated  in  a  fraudulent 
arrangement  with  the  railroad  company,  by  which  it  obtained  title  to  the 
land  and  transferred  same  and  the  notes  to  B.,  who  is  affected  with  such 
fraud,  and  his  daughter,  as  assignee,  can  not  enforce  the  collection  of  the 
note. 

J.  W.  Cotrer,  Bobbins  &  Thomas  and  John  W.  Ray  for  appellants. 

H.  C.  McKee  and  O.  S.  Tenney  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  facts  in  this  case  ara  the  same  as  those  In  the  case  of  E.  B.  Wade«  &c. 
▼.  Bobert  M.  Foster,  ante,  — ,  this  day  decided,  with  the  following  exceptions : 
Among  other  property  conveyed   by   Wade    Bros,   to  B.   A.   Mitchell,   as 
assignee,  in  the  compromise  therein  referred  to,  was  a  tract  of  land  of  about 
1,400  acres,  known  as  the  Little  Cypress  World,  and  of  value  about  |14,000» 
There  was  a  lien  on  this  tract  for  |7,400  of  purchase  money  due  to  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Co.    In  the  compromise  it  was  agreed 
that  Mitchell,  as  assignee,  would   pay  this  debt  to  the  railway  company, 
although  it  was  not  so  stipulated  in  the  deed.    Instead  of  paying  the  debt 
to  the  railway  company,  B.  A.  Mitchell  procured  it  to  sell  the  land  under 
the  terms  of  the  deed,   by  the  laws  of  Mississippi,  and  to  buy  it  in  for 
$8,816.89,  and  then  to  assign  its  bid  to  William  Mitchell,  and  also  to  assign 
to  blm  the  notes  for  the  purchase  money  upon  his  paying  the  balance  of  the 
notes,  86,100.    The  sale  was  made  after  posting  notice  for  ten  days  without 
Jodiolal  proceeding  and  without  Wades  knowing  anything  about  it.    The> 
railway  company  wanted  its  money,  and  B.  A.  Mitchell  arranged  with  it 
to  pay  the  debt  in   this  way,  and  the  assignments  were  made  to  William 
Mitchell  without  recourse.    Thus  the  title  to  the  property,   which  really 
belonged  to  the  assets  of  the  Fulton  Bank,  was  put  in  the  name  of  William 
Mitchell  In  violation  of  the  duty  of  the  assignee  to  the  creditors  of  the  bank 
as   well  as  the  contract  made  by  him   with   the  Wade  Bros.     The  railroad 
company  knew  the  land  was  worth  much  more  than  the  debt,  and  was  un- 
willing  to  let   it   go  unless   its  debt   was   paid.     R.  A.  Mitchell  fixed  in 
advance  the  amount,   $3,316.82,  at   which  the   land   was  to   be  bid  in,  and 
asrreed  that  the  balance  of  the  debt  should  be  paid  on  the  assignment  of  tba 
notes. 

Although  the  entire  consideration  of  the  deed  was  not  correctly  stated  in 
It,  the  real  consideration  may  be  shown  by  parol  evidence,  and  the  proof 
leaves  no  sort  of  doubt  that  it  was  a  part  of  the  consideration  of  the  deed 
that  R.  A.  Mitchell  would  assume  and  pay  this  debt  to  the  railroad  company. 

After  getting  the  notes  in  this  way  William  Mitchell  assigned  them  to  his 
daughter,  Mrs.  L«  M.  Bent,  who  flled  this  suit  to  recover  on  them. 
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Mrs.  Bent  stands  in  her  father's  shoes,  and  he  oould  not  he  allowed  to  keep 
the  property  and  repudiate  the  terms  of  the  oompromise  under  which  it  was 
oonyeyed  to  his  partner,  R.  A.  Mitchell,  who  also  negotiated  the  transaction 
with  the  railroad  company.  But  aside  from  all  this,  and  independently  of 
the  agreement  of  R.  A.  Mitchell  to  pay  this  debt,  William  Mitchell  has  no 
standing  in  equity  for  the  enforcement  of  this  note.  By  the  terms  of  the 
deed  the  land  was  conveyed  to  R.  A.  Mitchell,  as  assignee,  subject  to  the 
unpaid  purchase  money.  He  had  notice  of  the  debt,  and  took  the  land  sub- 
ject to  the  Hen.  He  held  the  land,  first,  in  trust  for  the  payment  of  the 
debt,  and  this  trust  he  was  bound  honestly  to  administer  in  iicood  faith,  for 
the  protection  of  Wade  Bros.,  the  makers  of  the  notes.  They  had  a  right 
to  demand  of  him  good  faith  in  dealing  with  the  property.  In  a  similar 
case  the  Court  of  Appeals  of  New  York  say:  "While,  as  we  have  said,  no 
strict  and  technical  relation  of  principal  and  surety  arose  between  the 
mortgagor  and  his  grantee  from  the  conveyance  subject  to  either  mortgage, 
an  equity  did  arise  which  could  not  be  taken  from  the  mortgagor  without 
his  consent,  and  which' bears  a  very  close  resemblance  to  the  equitable  right 
of  the  surety,  the  terms  of  whose  contract  have  been  modified.  We  can  not 
accurately  denominate  the  grantee  a  principal  debtor,  since  he  owes  no  debt 
and  is  not  personally  a  debtor  at  all,  and  yet  since  the  land  is  the  primary 
fund  for  the  payment  of  the  debt,  and  so  his  property  stands  specifically 
liable  to  the  extent  of  its  value  in  exoneration  of  the  bond,  it  is  not  inac- 
curate to  say  that  as  grantee,  and  in  respect  to  the  land  and  to  the  extent  of 
its  value,  he  stands  in  the  relation  of  a  principal  debtor,  and  to  the  same 
extent  the  grantor  had  the  equities  of  a  surety."  (Murray  v.  Marshall,  04 
N.  Y.,  611:  Pomeroy's  Equity,  section  1205;  Willard  v.  Worsham,  76  Va., 
893;  MoClure  v.  Melton,  18  L.  B.  A.,  728.) 

There  is  no  question  that  the  land  was  worth  much  more  than  the  amount 
due  upon  it,  and  oould  have  been  sold  for  a  surplus  after  paying  the  debt. 
Wade  Bros,  bad  a  right  to  demand  of  R.  A.  Mitchell,  as  assignee,  when 
he  took  the  lt»nd  subject  to  the  lien  debt,  that  he  would  deal  with  them  fairly, 
and  he  can  not  be  permitted  in  equity  to  enter  into  an  arrangement  with 
the  railroad  company  by  which  the  land  should  be  bought  in  by  it  for  a 
nominal  sum,  and  its  bid  assigned  to  William  Mitchell  and  the  notes  also 
to  be  assigned  to  him  upon  his  paying  the  amount  due  the  railroad  com- 
pany, for  this  would  be  to  permit  a  mere  subterfuge  to  defeat  the  contract, 
and  William  Mitchell  can  not  be  allowed  to  take  advantage  or  profit  by  the 
wrong  of  his  partner  and  representative,  R.  A.  Mitchell.  The  arrangement 
made  by  R.  A.  Mitchell  with  the  railroad  company  was  not  in  keeping  with 
that  good  faith  w'biob'  equity  demands  of  the  grantee  of  a  deed  for  the  pro- 
tection of  the  grantor  under  such  circumstances,  and  William  Mitchell  must 
be  held  to  have  paid  and  discharged  the  note  to  the  railroad  company,  and 
can  not  be  allowed  to  set  it  up  against  the  grantors  in  the  deed. 

Judgment  reversed  and  cause  remanded,  with  diractions  to  dismiss  the 
petition. 
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COMMONWEALTH,  USE,  &o.  v.  STONE.  &o. 

(Filed  Jaouary  18,  1903. ) 

Sberlflfs— Bonds— Sureties— County  levy— The.  fiscal  oourt  of  Nicholas^ 
tK>unty  made  a  levy  for  county  purposes  In  1897  of  69  cents,  9  cents  in  excess 
of  thd  constitutional  limit,  and  the  sheriff  having  collected  13.200  under  this 
void  levy,  this  action  ^as  instituted  against  the  sureties  of  the  sheriff  on 
his  general  official  bond  executed  under  section  5556,  Kentucky  Statutes,  to 
recover  same.  Held— That  while  the  liability  of  the  sheriff  for  said  amount 
la  QDquestioaed,  his  sureties  are  not  bound  for  such  illegal  levy  as  their 
liability  is  measured  by  the  terms  of  the  bond. 

Wlnfleld  Buckler  and  J.  H.  Mlnogue  for  appellants. 

Cbas.  M.  Wood  and  John  I.  Williamson  for  appellees. 

J^ppeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Bnrnam. 

The  fiscal  court  of  Nicholas  county  in  1897  levied  a  tax  of  69  cents  on  the 
9100  for  county  purposes,  9  cents  in  excess  of  the  constitutional  limit;  and 
the  sheriff  of  the  county,  S.  A.  Ratcliff,  collected  about  13,200  under  this 
Toid  levy,  and  this  suit  was  instituted  against  the  sureties  upon  his  general 
olBoial  bond  to  recover  the  amount  so  collected.  The  only  difference  between 
this  case  and  the  case  of  Whaley,  &o.  v.  Commonwealth,  &o.,  28  Ky.  Law 
Bep  ,  1293,  is  that  that  suit  was  on  the  revenue  bond  required  by  section 
4133  of  the  Kentucky  Statutes,  which  reads:  ''We,  A.  B.,  sheriff,  and  C.  D. 
«i]d  E.  F.,  his  sureties,  bind  and  obligate  ourselves,  jointly  and  severally,  to 
the  Commonwealth  of  Kentucky  that  said  A.  B..  sheriff,  shall  faithfully 
perform  his  duties." 

Whilst  this  is  upon  what  is  generally  termed  the  sheriff's  general  official 
tK>i]d,  required  by  section  6556  of  the  Kentucky  Statutes,  and  reads  as  fol- 
lows: "We,  A.  B.,  the  principal,  and  C.  D.  and  £.  F.,  sureties,  hereby  cove- 
nant to  and  with  the  Commonwealth  of  Kentucky  that  said  A.  B.,  of 

<;onntjr>  shall,  by  himself  and  deputies,  well  and  truly  dischargn  all  the  duties 
of  said  office,  and  pay  over  to  such  persons  at  such  dmes  as  they  may  be  re- 
«peotively  entitled  thereto,  all  money  that  may  come  into  his  or  their  handis 
«B  sheriff." 

Jn  both  oases  the  plaintiff  sought  to  recover  of  the  sun  ties  the  same  fund 
and  upon  the  same  grounds,  and  to  support  their  contention  sub&tantlally 
-tbe  same  argument  is  made  and  the  same  authorities  relied  on  in  this  case 
.as  in  that.    The  case  Is  not  entirely  free  from  difficulty  as  respectable  au 
^liorities  have  been  found  to  support  appellant's  contention,  but  we  conclude 
In  She  Whaley  case  that  the  best  line  of  reasoning  and  the  preponderance  o 
l>tie  authorities  supported  the  conclusion  there  reached.    As  the  opinion  in 
%t»ek^  case  contains  a  full  statement  of  the  facts  and  reasons  for  our  conclu- 
sion, and  the  court  has  determined  to  stand  by  the  opinion  delivered  in  that 
it  is  unnecessary  to  repeat  them  in  detail  in  this  proceeding. 
e  responsibility  of  the  sureties  must  be  measured   by  the  terms  of  the 
]>ood  as  made  otti  on  strict  uonstroction.     In  Osenton's  Adm'x  v.  Burnett, 
29  Ky*  Law  Rep.,  610,  it  was  held  that  where  a  county  court  had  levied  a 
to  satisfy  a  judgment  against  the  county  and  appointed  a  collector  to 
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colleot  it,  aDd  required  a  bond  therefor  with  sureties,  that  the  gnreties  were 
not  liable  for  the  ezoess  of  money  collected  beyond  the  satisfaction  of  the 
debt  named  in  the  order  requiring  the  bond.  The  court  said  :  "The  liabil- 
ity of  the  securities  in  an  official  bond  is  measured  by  its  terms.  The  rea- 
sonable and  fair  construction  of  the  terms  of  this  bond  is  to  confine  tb» 
liability  of  the  sureties  to  ihe  work  required  of  Burnett  in  collecting  sufiB- 
cient  funds  to  pay  the  judgment  and  cost  of  proceeding.  If  the  collector  Id 
fact  collected  more  than  was  sufficient  for  that  purpose,  or  might  have  done 
so  with  reasonable  effort,  he  may  be  liable  to  the  oounty,  but  not  so  the 
securities." 

There  is  no  question  about  the  liability  of  the  sheriff  for  the  funds  col- 
lected by  him,  but  the  question  now  to  be  determined  is  as  the  liability  of 
the  sureties;  and  whether  there  is  such  a  difference  in  the  covenant  of  the 
two  bonds  quoted  supra  as.  would  make  the  sureties  liable  for  the  illegal  act 
of  the  principal  in  the  one  case  and  not  in  the  other. 

It  was  held  in  Howard  v.  Commonwealth,  20  Ky.  Law  Rep.,  1411;  Pulaski 
County  T.  Watson,  31  Ky.  Law  Rep.,  61;  Catron  v.  Commonwealth,  81  Ky. 
Law  Rep.,  650,  and  Adair  v.  Hancock  Deposit  Bank,  81  Ky.  Law  Rep.,  984,. 
that  where  a  sheriff  executed  the  bond  required  by  section  418S,  that  %h» 
sureties  thereon  were  liable  not  only  for  the  State  revenue,  but  also  for  th» 
county  levy;  that  all  these  bonds  were  intended  to  cover  substantially  the 
same  liabilities  and  were  cumulative  in  character,  and  so  far  as  we  are  ab)» 
to  discover,  the  obligation  of  the  sureties  in  each  of  them  is  substaDtiaUy 
the  same.  As  said  in  Whaley  v.  Commonwealth,  "they  covenant  that  their 
principal  shall  perform  every  act  which  the  law  required  of  him  as  aoob 
official  to  perform ;  and  that  If  he  fails  to  do  that  which  he  is  required  by 
law  to  do  in  the  discharge  of  his  official  duty,  they  will  answer  for  snob 
default.  But  no  act  prohibited  by  the  Constitution  can  ever  become  • 
duty." 

We,  therefore,  conclude  that  the  sheriff's  liability  for  the  funds  sued  for  is 
not  covered  by  the  undertaking  of  his  sureties  in  .the  bond  sued  on  In  this 
proceeding,  and  no  recovery  can  be  had;  and  that  the  chancellor  properly 
sustained  the  demurrer. 

Judgment  affirmed. 


SECOND  NATIONAL  BANK  OF  ASHLAND  v    FERGUSON. 

(Filed  January  18,  1908.) 

Contracts— Notaries  — Estoppel  —  Corporations— Appellee  was  indi-^ldns) 
bookkeeper  for  appellant  at  a  salary  of  $60  a  month  for  several  years  pre- 
vious to  July  18,  1893.  He  was  also  a  notary  public,  and  received  the  fees 
for  making  prot:*st4.  On  that  day  the  hank  reduced  the  salaries  of  its 
officers,  and  by  resolution  it  was  provided  that  the  salary  of  the  individual 
bookkeeper  be  fixed  at  the  rate  of  IfOO  per  annum,  and  he  shall  make  sU 
protests  free.  On  the  next  day  appellee  had  a  conversation  with  the  presi- 
dent, and  told  the  president :  *' Whatever  you  say  in  the  directors  goes,  and  if 
you  say  that  you  will  see  that  I  gt^t  this  I  will  go  to  workd)*  The  president 
said:  "That  is  all  rlffhf,  you  were  not  asking  too  much,  anyhow.*'  The 
board  took  no  further  tbotion  in  the  matter.     Appellee  drew  his  salary  of  |fi(^ 

onthly.  making  no  charge  for  notarial  fees  and  no  demand  of  the  money.. 
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He  left  tbe  service  of  the  bank  Id  Febrnary,  1806,  and  afterward!  brougbt 
thii  suit  agalDHt  it  to  recover  $764. 50,  tbe  amount  of  bii  notarial  fees  between 
Jaly  18,  1883,  and  the  time  be  left  tbe  bank.  A  jadsment  was  rendered  in 
favor  of  appellee,  from  wblcb  tbi8  appeal  li  prosecuted,  insisting  tbat  tbe 
president  bad  no  authority  to  make  tbe  agreement,  while  appellee  resta 
his  right  to  recover  on  tbe  ground  tbat  a  contract  by  a  public  officer  to  re- 
ceive less  for  bis  official  services  than  tbe  charges  authorized  by  law  or  to 
discharge  bis  duties  gratuitously  is  contrary  to  public  policy,  and  void. 
Held—That  appellee  bad  tbe  right  to  accept  a  lumping  sum,  covering  both 
bis  oflBoial  fees  and  bis  personal  services,  without  contravening  public  policy, 
when  the  sum  so  accepted  is  greater  than  tbe  fees,  and  the  arrangement  i» 
fair  and  fully  understood.  Tbe  claim  for  fees  having  been  satisfied  by  the 
monthly  payment  of  $60,  can  not  now  be  sued  upon.  He  who  accepts  tb» 
money  of  another  knowing  tbat  it  is  paid  in  satisfaction  of  a  claim,  will  be 
estopped,  after  tbus  remaining  in  tbe  employment,  to  demand  greater  pay 
for  bis  services. 

Hager  Ss  Stewart  for  appellant. 

P.  K.  Malin  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

OpinioD  of  tbe  court  by  Judge  Hobson. 

For  several  years  previous  to  July  18,  1808,  appellee  was  Individual  book- 
keeper for  appellant  at  a  salary  of  $60  a  month.    He  was  also  a  notary  pub- 
lio,  and  received  tbe  fees  for  making  protests.    On  tbat  day  tbe  bank  reduced 
the  salary  of  all  its  ofBcers,  and  by  a  resolution  of  tbe  directors  it  was  pro- 
Tided  tbat  "the  salary  of  the  individual  bookkeeper  be  fixed  at  tbe  rate  of 
$600  per  annum,  and  be  shall  make  all  protests  free  of  charge."    Imme- 
diatdly  after  tbe  adjournment  of  tbe  board  be  was  notified  of  Its  action  and 
"went  to  see  them.    All  of  the  directors  but  two  bad  l<*ft.     These  told  blm 
Id  substance  tbat  this  was  tbe  best  they  could  do,  and  tbat  if  be  did  not 
want  tbe  place  at  tbat,  they  could  get  some  one  else  for  lees.    He  then  left, 
and  the  next  morning  early  came  down  to  tbe  bank  and  told  tbe  president 
tbat  be  bad  bad  a  talk  with  bis  father,  who  was  also  one  of  tbe  directors,. 
and  bad  a  proposition  to  make  to  blm ;  tbat  he  would  come  back  and  work 
for  tbe  salary  of  $60  a  month,  provided  tbe  bank  would  give  him  $10  a  month- 
for  notarial  fees.    Tbe  president  said:  "You  know  I  can't  do  anything  of 
tbat  kind ;  you  will  have  to  see  tbe  directors  about  it.'*    Appellant  replied  r 
"Whatever  you  say  in  tbe  directors  goes,  and  if  you  say  tbat  you  will  see 
tbat  I  get  this  I  will  go  to  work."    The  president  said :  "That  is  all  right;, 
joa  were  not  asking  too  much,  anyhow."    At  tbe  next  meeting  of  thedires- 
tora  appellee  asked  the  president  if  be  bad  brought  the  matter  before  them,. 
and   be  said  no,  be  bad  forgotten   It.    Nothing  more  was  said  about  the 
matter,  and  appellee  drew  his  salary  of  $60  monthly,  making  no  charge  for- 
notarial  fees  and  no  demand  of  the  money.    He  left  tbe  Fervice  of  the  bank 
in  February,  1806,  and  in  September,  1808,  filed  this  suit  against  it  to  re- 
cover $764. 60j  tbe  amount  of  bis  notarial  fees  between  July  18,  1808,  and  tbe 
tioQe  be  leftilbe  bank.    In  tbe  circuit  court  he  recovered  judgment,  and  tbe 
bank  appeals.    Tbe  above  are  the  facts  as  shown  by  appellee's  own  testU 
mony.    There  is  little  controversy  in  tbe  proof,  the  only  difference  being  aa 
to  the  conversation  between   him  and  tbe  president  tbe  next  morning,  tba 
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presldeDt  stating  that  be  agreed  simply  to  refer  the  matter  to  the  direotora, 
bat  we  do  not  regard  this  as  material.  Appellee  knew  yery  well  that  the 
board  of  directors  were  the  proper  authorities  to  fix  the  salaries  of  the  oiBcera 
t)f  the  hank.  He  knew  that  they  had  fixed  his  palary  at  150  a  month,  in- 
-olading  notarial  fees,  and  he  also  knew  that  the  president  of  the  bank  bad 
no  authority  to  make  any  oontraot  with  him  not  warranted  by  the  aotlon  of 
|he  board  of  directors.  He  does  not,  therefore,  sue  for  the  $10  a  month,  or 
liase  any  claim  upon  what  took  place  between  him  and  the  president  of  the 
bank.  His  counsel  rests  bis  right  to  recover  on  the  ground  that  a  contract 
•  by  a  public  ofBcer  to  receive  less  for  his  official  services  than  the  charges 
•authorized  by  law,  or  to  discharge  his  duties  gratuitously,  Is  contrary  to 
public  policy,  and  void,  and,  therefore,  appellee  Is  entitled  to  recover  the 
)egal  fees  for  bis  services  as  notary  public. 

When  appellee  remained  in  the  bank  after  the  board  of  directors  had,  by 
resolution-,  fixed   bis  salary  and  received  month  after  month  from   it  the 
nmount  of  salary  thus  fixed   by   the  board,  without  demanding  more  or 
asserting  any  claim  for  other  compensation  for  his  services,  he  must  be  con- 
-oluslvely  held  to  have  rendered  the  services  on  the  terms  proposed  by  the 
board,  and  to  have  accepted   those  terms.    When  at  the  end  of  each  month 
the  150  was  paid  to  him   it  was  paid  not  only  In  Fatlsfactlon  of  his  services 
«8  bookkeeper,  but  also  in  satlsfaotloo  of  his  services  as  notary  public.    Hia 
fees  as  notary  public  were  then  earned,  and  he  knew  the  amount  of  them. 
The  agreement  before  hand  to  commute  his  fees  as  notary  public,  or  to 
•assign  them  to  the  bank,  was  not  binding  on  blm  (Ohio  National  Bank  v. 
Hopkins,  8  App.  Cas.,   D.  C,  146),  but  when  after  the  services  had  been 
rendered  and  the  fees  earned,  he  accepted  a  gross  sum  In  satisfaction  of  hla 
fees  and  as  compensation  for  Lis  work  as  bookkeeper,  a  different  question 
is   presented,  for  he  had  a   right  tO' assign  to  the  bank  or  to  anybody  else 
bis  fees  for  services  already  rendered.    (Field  v.  Chlpley,  7d  Ky.,  260. )    The 
■case  of  Holt  v.  Tburman,  23  Ky.  Law  Hep.,  82.  was  the  case  of  the  assign- 
ment of  unearned  fees  or  salary.     If  at  the  end  of  any  month  he  had  refused 
to  accept  the  $50,  and  had  demanded  his  fees  on  the  ground  that  his  legal 
tees  as  notary  public  were   more  than  150,  the  contract  referred   to  would 
have  been  no  bar  to  a  recovery  of  these  fees,  for  the  reason  .that  a  contract 
in  advance  by  a  public  officer  to  take  less  than  the  legal  fees  for  his  servlrea 
t)an  not  be  enforced.    (16  Amer.  &  Eng.  Ency.  of  Law.  ()65,  2d  edition.)    Bnt 
when  be  accepted  tbe  $50  each  month  in  full  of  bis  services  as  bookkeeper 
•and  also  of  bis  fees  as  notary,  he  can  no  more  maintain  an  atitlon  for  his 
fees  as  notary  than  for  bis  services  as  bookkeeper,  for  one  has  been  paid 
Just  as  truly  as  the  other.    Tbe  $50  a  month  was  not  paid  him  alonis  for  hia 
services  a&  bookkeeper.    It  was  paid  blm   In  satisfaction  not  only  of  these 
services,  but  also  of  bis  services  as  notary  public,  and  was  accepted  by  him 
as  such,  for  he  made  no  demand  of  anything  more  until  after  be  left  the 
«ervioe  of  tbe  bank;  and  before  July  18,  1893,  his   notarial   fees  were  paid 
•along  as  tbe  work  was  done,  and  when  after  this,  they  were  not  paid  in  this 
way,  be  was  bound  to  know  that  the  $50  was  paid  in  satisfa'ction  of  these 
fees  as  well  as  bis  salary  as  bookkeeper.    Tbe  court  can  not  inquire  what 
part  of  the  $50  was  paid  on  one  account  or  tbe  other,  for  in  this  we  have 
nothing  to  guide  us.    We  can  not  say  tbe  $50  was  paid  for.  appellee 'a  seivli 
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as  bookkeeper,  for  that  Is  Dot  the  fact.  The  acceptance  of  a  InmpiDg  sum,. 
ooveriDg  both  his  ofSoial  fees  and  his  personal  serylces,  contravenes  no  pub- 
lic policy,  when  the  sum  so  accepted  Is  greater  than  the  fees,  and  the- 
arraDgemeut  Is  fair  and  fully  understood. 

The  claim  for  fees  having  been  satisfied  by  the  monthly  payments  of  $60,. 
caD  Dot  now  be  sued  upon.  He  who  accepts  monthly  for  his  services  the- 
money  of  another,  knowing  that  it  is  paid  in  satisfaction  thereof,  will  be 
estopped,  after  thus  remaining  in  the  employment,  to  demand  greater  pa7 
for  his  services.  (Lexington  v.  Rennick  106  Ey,  770. )  The  facts  of  thia 
case  illustrate  the  justice  of  this  rult*,  for  the  bank,  acting  on  the  idea  that  it 
did  not  have  to  pay  these  notarial  fees,  failed  to  collect  something  like 
ibree-fonrths  of  them  from  its  customers,  and  if  appellee  is  now  allowed  to 
recover,  a  loss  will  be  thrown  upon  it  without  remedy.  On  the  undisputed 
facts  shown  by  the  evidence  the  court  should  have  peremptorily  instructed 
the  jury  to  find  for  the  defendant. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  Ibis  opinion. 


[HOWARD  V.  COMMONWEALTH. 
(Filed  January  18,  1903— Nut  to  be  reported. ) 

1.  Criminal  law— Malicious  shooting  nud  wounding— Evidence— Malice — 
Od  the  trial  of  an  indictment  for  malicious  shooting  and  wounding,  where* 
the  proof  shows  that  the  accused  shot  the  witness  in  a  crap  game,  no  direct 
evidence  of  malice  was  required  as  the  jury  was  authorized  to  infer  malice 
from  the  circumstances  proven. 

2.  Appeals -Evidence— The  Court  of-  Appeals  will  not  reverse  a  criminal 
case  for  want  of  sufficient  evidence  if  there  is  any  evidence  tendlng^tu  estab- 
lish the  guilt  of  the  accused. 

3.  Instructions— An  instruction  under  section  1242,  Kentucky  Statutes^ 
for  shooting  and  wounding  in  sudden  heat  and  passion  which  omitted  the- 
word  "previous"  before  '^malice"  was  not  prejudicial  to  appellant. 

W.  T.  Burcb  fo.*  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  fro  in  Jefferson  Circuit  Court,  CriminaV  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  malicious  shooting  at  and  wounding  George 
Boone  with  intent  to  kill  him.  The  jury  found  Lim  guilty  and  fixed  his 
puniahment  at  four  year's  confinement  in  the  penitentiary. 

JL  reversal  is  sought  because,  first,  the  veidict  is  not  sustained  by  the  evi- 
dence; second,  the  court  gave  instruction  No.  2;  third,  misconduct  of  the 
Commonwealth's  attorney  on  the  trial  of  the  case. 

Tills  court  has  frequently  held  that  it  will  not  reverse  a  case  for  want  of 
sufBclent  evidence,  if  there  is  any  evidence  tending  to  establish  the  guilt  of 
tbe  accused.  The  Injured  party  testified  that  he  and  the  appellant  at  a  crap 
gAtne  bad  a  dispute  over  a  small  piece  of  money;  he  arose  from  the  game 
and  while  putting  the  money  in  his  pocket  the  appellant  shot  and  wounded 
bina.     This  evidencOj  ertainly  most' strongly  tended  to  establish  the  appeK 
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lant's  gnilt.  The  jury  heard  the  evidence  Introduced  by  the  appellant,  and 
It  was  the  judge  of  the  weight  to  be  attached  to  It,  as  well  as  that  offered  by 
the  Commonwealth.  It  is  not  the  province  of  this  oonrt  to  determine  the 
question  of  the  weight  and  credibility  of  the  evidence  in  a  criminal  or  penal 
prosecution;  it  determines  alone  the  question  as  to  whether  there  is  any  evi- 
dence tending  to  establish  the  guilt  of  the  accused. 

It  is  urged  that  there  was  no  evidence  of  malice.  If  the  appellant  shot 
Brown  under  the  ciroumstances  detailed  by  him,  the  jury  was  authorized  to 
infer  malice.  Malice  may  be  inferred  by  a  Jury  from  acts  or  facts  proven  in 
•a  prosecution  for  felony  as  any  other  fact  may  be  Inferred  from  evidence  on 
the  trial  of  civil  cases. 

Instruction  No.  2  was  on  the  question  of  shooting  and  wounding  in  sud- 
den heat  and  passion,  and  Is  based  on  section  1842,  Kentucky  Statutes,  which 
reads  as  follows:  *'If  any  person  shall,  in  a  sudden  affray,  or  in  sudden 
heat  and  passion,  without  previous  malice  and  not  in  self  defense,  shoot  at, 
without  wounding,  or  shoot  and  wound  another  person,  or  wound  a  person 
•other  than  the  person  shot  at,  with  a  gun  or  other  instrument,  loaded  with 
ball  or  other  hard  substance,  without  killing  such  person,  or  shall,  in  like 
manner,  out,  thrust  or  stab  any  other  person  with  a  knife,  dirk,  sword  or 
other  deadly  weapon,  without  killing  such  person,  he  shall  be  fined  not  leas 
than  $60  nor  more  than  $600,  or  confined  in  the  jail  not  less  than  six  months 
cor  more  than  one  year,  or  both,  in  the  discretion  of  a  jury." 

It  is  contended  that  it  is  erroneous  because,  first,  there  was  no  evldenoe  of 
malice  and  none  from  which  it  might  be  inferred;  second,  that  the  word 
** 'previous"  was  not  used  in  the  instruction. 

As  to  Che  first  objection  stated  it  is  suflScient  to  say  that  the  penalty  is 
only  imposed  when*  the  shooting  and  wounding  is  in  sudden  heat  and  pas- 
eion  without  previous  malice.  The  Commonwealth  is  not  required  to  prove 
malice  to  have  this  instruction  given  to  the  jury,  for  it  is  given  on  a  state 
of  facts  from  which  the  jury  may  infer  there  was  no  previous  malice. 

The  court  omitted  from  the  instruction   the  word  previous.    MaliciotiB 
flhooting  and  wounding  is  a  felony.    Shooting  and  wounding  in  sudden  beat 
and  passion  without  previous  malice  is  a  misdemeanor  under  the  aection 
quoted.    It  would  have  been  better  for  the  defense  had   the  court  omitted 
''without  malice"  as  well  as  the  word  "previous."    If  the  phrase  "without 
previous  malice"  is  omitted^  then  the  jury  could  have  found  the  defendant 
guilty  of  a  misdemeanor,  instead  of  a  felony,  if  it  believed  the  shooting  "was 
done    in    sudden   heat  and   passion,    though   with    previous    malice.     The 
defendant   was  not  prejudiced  by  the  omission.    It   is  true   the   Common- 
wealth's attorney  asked  an  improper  question,  but  the  court  refused  to  allorvr 
the  witness  to  answer.     This  is  not  a  cause  for  reversal. 

Judgment  affirmed. 

Judge  Barker  not  sitting. 


WILSON,  &o.  V.  FLANDERS,  &c. 

(Filed  January  14,  1908.) 

Executions— Liens— Pleadings— Appellees,  judgment  creditors  of  W., . 

ozecutions  to  be  levied  on  eleven  acres  of  land  belonging  to  him  and  beoikm% 


WILSON,  &C.  V.    FL^KDEBS,  &0.  1303 

the  pnrohasers  at  eberiff 's  wle.  Within  one  year  after  the  sale  tbey  gave  W. 
notioe  of  niotion  for  writ  of  posseBsion  as  required  by  section  1689  of  Een- 
taoky  Statutes.  Before  the  writ  was  awarded  W.  offered  to  file  an  answer 
alleging  that  be*  was  owner  of  the  land,  and  that  previous  to  the  levy  of  the 
ezeootions  had  mortgaged  same  to  M.  for  18,500,  which  would  not  be  due  for 
twenty  years  and  that  by  reason  thereof  appellees  acquired  only  a  lien  on 
said  land  subject  to  the  prior  encumbrance  as  provided  by  section  1709,  Ken- 
taoky  Statutes.  The  lower  court  refused  to  allow  this  answer  to  be  filed  and 
,  awarded  the  writ  of  possession  to  appellees,  from  which  this  appeal  is  prose- 
cuted. Held— That  the  lower  ooart  improperly  refused  to  permit  the  an- 
swer of  W.  to  be  filed  and  erred  in  awarding  a  writ  of  possession  as  appellees 
obfiaioed  only  a  lien  ou  the  land  su.bjeot  to  the  prior  mortgage,  and  appellees 
were  not  entitled  to  the  writ  of  possession. 

Torner  &  Hazelrigg  for  appellants. 

O.  E.  Goons  and  G.  W.  Goodpa^ter  for  appellees. 

Appeal  from  Bath  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Settle. 

Appellees,  W.  B.  Flanders  and  others,  judgment  creditors  of  the  appellant, 
Johnson  Wilson,  oansed  executions  to  be  levied  on  eleven  acres  of  land  in 
Bath  connty  of  which  he  was  the  owner.  On  April  10,  1809,  it  was  sold  by 
the  sheriff,  and  appellees  became  the  purchaser. 

After  procuring  of  the  sheriff  a  deed  of  conveyance  to  the  land,   appellees 
^ave  appellants  written   notice,  as   priivlded   in    section    1689,     Kentucky 
Statutes,  that  tbey  would  on  February  23,  1900^  enter  motion   in   the  Bath 
Circuit  Gourt  for  judgment  for  the  possession  thereof,  which  motion  appears 
to  have  been  duly  made  on  the  day  named   in  the  notioe.     The  executions 
and  sheriff's  deed  do  not  appear  in  the  record,  but  as  the  motion  for  posses- 
sion was  made  before  the  end'of  the  year  succeeding  the  execution  sale,  it 
may  be  Inferred  that  the  land  brought  two  thirds  of  its  appraised  value.    By 
the  petition  of  Johnson  Wilson's  wife,  which  was  taken  as  her  answer,  and 
filed  on  the  day  the  motion  was  entered,  she  was  made  a  party  to  the  pro- 
oaedlogs  and  claimed  to  own  the  land,  but  a  demurrer  was  filed  to  the  an- 
swer at  the  following  term,   and   properly   sustained,   as  the  facts  therein 
alleged  failed  to  show  title  in  her.    During  the  latter  term,  and  before  the 
demurrer  to  Mrs.  Wilson's  answer  was  sustained,  appellant,  Johnson  Wil- 
son, offered  to  file  an  answer,  and  later  an  amended  answer  to  appellee's 
motioD,  in  which  he  set  up  title  in  himself  to  the  land,  and  the  existence  of 
a  mortgage  thereon  to  one  James  McCue  to  secure  a  $8.b00  note  held  by  him. 
The  oourt  refused  to  permit  either  the  answer  or  amendment  to  be  filed,  but 
forthwith  rendered  judgment  giving  appellees  possession  of  the  land,  and 
requiring  appellants  to  pay  the  costs.    From  that  judgment  appellants  prose- 
•oute  this  appeal. 

Wblle  much  Is  alleged  in  the  answer  and  amendment  bj  way  of  oonclu- 
aloD,  tbey  do  not  present  the  material  facts,  first,  that  a  bona  fide  encum- 
branoe  in  the  mortgage  to  McCue  of  $3,600  exists  on  the  land  which  is  of  a 
date  aDteoedent  to  the  leyy  and  sale  under  appellees'  executions;  and,  sec- 
ond, that  the  mortgage  debt  Is  unpaid.  It  is  true  that  the  answer  was  not 
tendered  until  the  term  succeeding  the  motion  for  the  writ  of  possession  was 
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made,  but  an  aflSdavlt  filed  by  bis  attorney  sbowa  that  WilsoD's  age  and 
feebleness  (be  was  then  eighty -one  or  elghty-two  years  of  age)  prevented  an 
earlier  offer  to  file  it.  So  we  are  of  the  opinion  that  the  lower  court  erred 
in  refusing  to  permit  the  answer  and  amendment  to  be  filed. 

The  mortgage  to  James  MoCne  was  executed  December  SO,  1868.  by  appel- 
lants, Johnson  Wilson  and  Thomas  Johnson,  and  embraced,  in  addition  to 
the  eleven  acres  in  controversy,  several  parcels  of  land  in  Bath  and  Mont- 
gomery counties  owned  by  them  jointly,  the  consideration  being  a  note  of 
$3,600  given  for  money  loaned  the  mortgagors  by  the  mortgagee,  which  note, 
by  the  terms  of  the  mortgage,  can  not  be  "collected  by  law  for  twenty  years. '*^ 
The  genuineness  of  this  mortgage  appears  ito  have  been  established  by  judg- 
ment of  the  Montgomery  Circuit  Court,  where  it  was  attacked  upon  th^ 
ground  of  fraud  in  an  action  instituted  by  appellees  and  others,  judgment 
creditors  of  appellant,  and  the  judgment  of  the  circuit  court  was  thereafter 
affirmed  by  this  court.     (Johnson  v.  John$;on,  23  Ky.  Law  Bep.,  48.) 

As  already  stated,  appellees'  notice  and  motion  for  the  writ  of  possessioi^ 
were  based  upon  section  1689  of  the  Kentucky  Statutes,  which  provides  tha^ 
*'the  purchaser  of  land  sold  under  execution  and  not  redeemed  as  provided 
for  in  this  article  (that  is,  within  a  year  from  the  date  of  sale),  shall  have- 
t'le  right,  after  obtaining  a  conveyance  therefor  (sheriff  *s  deed),  upon  ten 
days'  notice  in  writing  to  the  defendant  in  the  execution  whose  lands  have 
been  so  sold,  to  enter  a  motion  on  the  docket  of  the  circuit  court  of  the- 
county  where  the  lands  are  situated  for  a  judgment  for  the  possesbion  of^ 
such  lands." 

It  will  be  observed  that  the  lands  referred  to  in  this  section  are  such  as. 
are  unencumbered  by  prior  liens  when  sold  under  execution,  for  if  encujn- 
bered,  the  purchaser  at  the  execution  sale  will  not  be  entitled  to  the  poasea* 
sion,  but  acquires  by  his  purchase  a  lien  as  provided  by  subsection  1  of 
section  1709,  wherein  it  is  expressly  declared  that  '*the  purchaser  at  the  sale 
shall  acquire  a  Hen  on  such  property  for  the  purchase  money,  and  interest* 
at  the  rate  of  10  per  centum  from  the  day  of  sale  until  paid,  subject  to  tbs 
prior  encumbrances." 

Subsection  3  provides  that  "the  defendant  in  the  execution  may  redeem 
the  property  so  sold  by  paying  the  original  encumbrance  with  legal  interest 
thereon,  and  by  paying  the  purchaser  his  purchase  money  with  10  per  centum 
per  annum  interest  thereon." 

The  right  of  redemption  here  provided  for  beems  to  be  extended  beyond 
the  time  fixed  by  the  statute  in  sales  of  unencumbered  lands  under  execution, 
which  is  one  year,  and  may  l3e  exercised  by  the  defendant  at  any  time  dur- 
ing the  continuance  of  the  original  encumbrance,  and  the  lien  in  favor  o( 
tiie  purchaser  under  execution.  The  present  statute  (section  1709)  was  re- 
enacted  from  the  Revised  Statutes  (volume  1,  article  15,  section  1),  and  Is  in 
language  substantially  the  same,  and  this  court,  in  Atkins  v.  Emison,  lO 
Bush,  13,  in  construing  that  statute,  said:  "It  has  been  repeatedly  held  by 
this  court  that  since  the  adoption  of  the  lievised  Statutes,  the  purchaser  at 
the  sale  of  real  or  personal  estate  upon  which  there  was  a  bona  fide  enocini- 
brance  by  mortgage,  etc.,  acquired  only  a  lien  on  the  property  for  the  pur- 
chase money  paid  by  him  and  10  per  cent,  interest,  subject  to  the  {srtor 
encumbrance.    This  is  in  fact  the  language  of  the  act  itself.    The  defendants 
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in  the  execution  bavlDg  failed  to  redeem  the  laDd,  the  oDly  remedy  left  the 
•ppellaDt  (pDrobaser)  for  the  oollection  of  his  money  was  in  resorting  to  a 
ooart  of  equity  to  enforce  his  lien,  and  In  doing  so  it  was  inonmbent  on  him 
to  make  all  the  parties  Interested  defendants  to  the  action.    *    *    * 

"The  legislature  neter  intended  by  the  act  in  question  to  deprive  the 
owner  of  his  title, but,  on  the  contrary,  not  only  permitted  him  to  redeem  it, 
bat  gave  to  the  purchaser  only  a  lien  subordinate  to  the  bona  fide  encum- 
brsDoes  preceding  it,  and  in  the  disposition  of  the  property,  or  its  proceeds, 
UDder  the  judgment  of  a  court  of  equity  enforcing  these  liens,  the  remnant 
of  the  mortgaged. escate  belongs  to  the  mortgagor.    *    «    * 

*'Ttii8  lien  for  purchase  money,  made  so  by  the  statute,  is  in  effect  a  junior 
mortgage,  with  the  exception  that  when  the  purchaser  acquires  this  lien  by 
sale  under  execution  it  extinguishes  the  original  debt,  and  the  liability  on 
the  part  of  the  original  execution  debtor  no  longer  exists,  the  debt,  or  exe- 
cution having  been  satisfied,  the  purchaser  must  look  to  the  property  on 
which  this  lien  exists  by  reason  of  the  execution  sale  for  his  indemnity,  and 
nowhere  else,  as  he  agrees  in  making  the  purchase  to  pay  the  debt  for  the 
lien  subject  to  the  prior  encumbrance." 

We  are  of  opinion,  therefore,  that  appellees  are  not  entitled  to  the  posses- 
sion of  the  land  sold  under  their  executions,  but  that  they  have  only  a  lien 
thereon  subordinate  to  the  mortgage  lien  of  McCne,  and  although  the  lat- 
ter's  lien  can  not  be  enforced  until  the  expiration  of  the  twenty  years'  time 
allowed  by  the  mortgage  for  the  payment  of  the  note  named  therein,  as  it  is 
further  provided  in  the  statute  (subsection  6,  section   1709)  that  "courts  of 
equity  shall  have  control  of  all  encumbered  property  sold  under  execution, 
and  the  power  to  nuil  e  all  needful  orders  for  the  preservation,  and  forth- 
coming of  the  properly,  und   its  issues  and  profits,  to  satisfy  the  encum- 
brance, and  to  secure  the  rights  of  others,"  the  chancellor  under  the  power 
thereby  conferred  may,  in  an  equitable  action,  with  all  the  parties  in  inter- 
est before  the  court,  grant  such  orders  as  will  preserve  the  liens,  and  protect 
the  rights  of  the  parties,  or  he  may,  as  provided  by  section  1601  of  the  stat- 
ute supra,  in   this  proceeding,  and  upon  the  return  of  the  cause  to  the  lower 
court,  require  such  pleadings  to  be  filed,  and   parties  brought  before  the 
court,  as  may  be  necessary  to  a  final  equitable  judgment  in  respect  to  the 
rights  of  all  the  parties  Interested. 

Judgment  reversed  and  cause  remanded,  with  direction  to  the  lower  court 
to  permit  the  answer  and  amended  answer  of  Johnson  Wilson  to  be  filed, 
and  to  set  aside  the  order  awarding  to  appellees  possession  of  the  land,  and 
for  each  further  prooeedings  as  may  not  be  inconsistent  with  this  opinion. 


ALEXANDER,  &c.  v.  TEBEAU,  &c. 

(Filed  January  14,  1903-Nof       be  reported.) 

iDjunction— 'Nuisance— Base  ball  park— 'J'  ourts  will  not  enjoin  the  pro- 
posed operation  uf  a  base  ball  park  adjoining  residence  property  as  base  ball 
is  the  great  An-  rican  game,  and  is  not  per  se  anuisauce.  If  it  is  permitted 
to  beoome  a  nuisance  the  court  can  then  afford  ample  remedy.  The  law  is 
^vell  settled  in  this  State  that  an  injunction  against  a  proposed  legitimate 

vol.  24—83 
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bnsioess  will  Dot  be  granted  sibiply  beonnse  It  Is  feared  that  it  may  become 
a  nnlsance,  for  tbe  presumptioD  is  that  it  wiil  be  oondtioted  In  a  proper 
inanner.  In  order  to  warrant  an  Injunotion  in  snob  a  case  it  mnst  appear 
that  tbe  operation  of  the  business  is  necessarily  a  nuisance.  An  injunction 
will  be  granted  to  prevent  the  defendant  from  closing  up  or  obstructing  an 
alley  which  belongs  to  and  is  appurtenant  to  a  residence. 

M.  J.  Holt  for  appellants. 

Barker  &  Sullivan  and  P.  B.  &  Upton  W.  Mulr  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,- Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  this  action  the  appellants,  Sallie  R.  Alexander  and  Geo.  H.  Alexander, 
sought  to  enjoin  the  appellees,  Geo.  Tebeau,  &c. ,  from  opening  a  base  ball 
park  in  Louisville,  Ky.,  on  Seventh  street,  between  Florence  and  Kentucky 
streets.     As  a  cause  of  action  they  allege  that  the  appellant,  Snille  R.  Alex- 
ander, owns  a  dwelling  house  immediately  adjoining  the  park,  and  that  the 
<appe]lanr<,  George  H.  Alexander,  is  her  tenant;  that  the  land  on  which  it  is 
proposed  to  operate  a  base  ball  park  wUs  subdivided  many  years  since  by  its 
then  owners,  Margaret  Dulaney  and  W.  H.  Dulaney,  into  lots  for  residence 
purposes;  and  that  they  sold  and  conveyed  the  lot  on  the  northeast  corner  of 
the  block  to  Albert  Willis;  that  the  boundary  so  conveyed  called  for  Florence 
Place  on  the  north  and  an  alley  ten  feet  wide  running  entirely  through  the 
block  from  Seventh  to  Eighth  street  on  the  sooth;  and   that  she,    in  1893, 
purchased  tbe  property  from  Willis;  that  her  residence  fronts  on    Florence 
Place  and  her  coal  bouse  and  stable  on  the  ten-foot  alley;  that  the  alley  and 
etreet  are  necessary  for  the  use  and  enjoyment  of  her  property;  that  the  de- 
fendants have  set  posts  about  ten    feet  high  across  the  alley  preparatory  to 
closing  it  pnd  will  feoce  in  the  greater  portion  thereof:  that  it  is  the  pur- 
pose of  the  defeudant,  Tebeau,  to  conduct  on  the  premises  leased  by  him  from 
W.  H.  Dulaney,  for  ten  years,  games  of  base  ball,  both  on  Sunday  and  week 
days,  between  professional  players  of  the  American   Association;  that   the 
game  will  draw  together  a  large  number  of  disorderly  and 'noisy  characterci« 
who  will  interfere  with  the  enjoyment  and  use  of  their  property  as  a  home, 
and  render  it  unfit  for  residence  purposes,  thereby   greatly  depreciating  ita 
pecuniary  value,  and  ask  that  the  defendant  be  enjoined  from  opening  the 
ball  park  and  closing  the  alley.     The  deeds  from  W.  H.  and  Margaret  Di3> 
laney  to  Willis  and  from  Willis  to  appellant  are  filed  with  the  petition,  and 
both  call  for  the  ten-foot  alley  in  the  rear  of  appellant's  property.    It  is  also 
alleged  that  the  alley  has  since  been  used  as  shown  on  the  plat  at  the  time 
the  property  was  divided  for  residence  purposes. 

A  general  demurrer  was  sustained  to  both  paragraphs  of  plaintiff's  pefcl> 
tion,  as  amended,  and  their  petition  dismissed,  and  they  have  appealed. 
The  law  is  well  settled  in  this  State  that  an  injunction  against  a  proposed 
legitimate  business  will  not  be  granted  simply  because  it  is  feared  that  it 
may  become  a  nuisauce,  for  the  presumption  is  that  it  will  be  conducted 
in  the  proper  manner.  In  order  to  warrant  an  injunction  in  such  a  oi^se 
it  must  appear  that  the  operation  of  the  business  is  necessarily  a  nuisance. 
Thus  in  Piingst  v.  Senn,  94  Ky. ,  556,  a  bill  by  neighboring  residents  In 
Liouisville  alleged  the  former  use  of  premises  as  a  pleasure  garden,  with 
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^Id8,  danoinR  and  band  mnsic  till  early  morning;  that  the  noise  wonld 
keep  the  neighbors  awake,  to  the  detriment  of  their  health  and  comfort;  that 
crowds  of  idle  and  disorderly  persons  would  be  attracted  and  become  a  nui- 
sance in  the  street;  that  this  was  not  due  to  mismanagement,  but  inhered 
n  the  business,  and  that  defendants  proposed  to  re-open  the  place.  In  a 
ivell-oonsidered  opinion,  the  judgment  of  the  lower  courc  sustaining  a  de- 
murrer to  the  petition  was  sustained,  and  this  court  said  :  **Among  the 
rights  to  be  enjoyed  by  a  large  class  of  persons  in  a  crowded  city  is  the  priv- 
ilege of  attending  places  of  open  air  amusement  such  as  are  sought  to  be 
-wiBdemned  In  the  petition.  Undoubtedly,  if  the  operation  of  these  grounds 
1)doome  a  nuisance,  the  chancellor  will,  if  there  be  no  remedy  at  law  obtain- 
able  by  oompltfinants,  interfere  in  their  behalf." 

But  the  injunction  was  refused  upon  the  ground  that  a  threatened  nul- 
-sanoe  would  not  be  enjoined  when  the  thing  complained  of  was  not  per  se  a 
nuisance,  and  the  opinion  is  fortified  by  numerous  citations  from  the  opin- 
ioo  of  this  and  other  courts.  It  can  not  be  said  that  the  game  of  base  ball 
is  a  nuisance  per  se.  On  the  contrary,  it  has  taken  rank  as  the  great  Amer- 
loaa  game,  more  generally  patronized  perhaps  than  any  other.  Of  course, 
If  permitted  to  degenerate  into  a  mere  rallying  place  for  drunkards,  rowdies, 
iiDlIies  and  men  of  like  kidney,  both  the  criminal  and  civil  law  would  fur- 
bish adequate  relief  to  abate  such  a  nuisance,  but  we  can  not  in  advance 
anticipate  suoh  to  be  the  necessary  conFequence  of  its  inauguration. 

The  second  ground  relied  on  for  an  injunction  is   "that  defendants  have 

taken  steps  to  close  up  the  ten-foot  alley  in  the  rear  of  plaintiff's  property," 

firesents  a  different  question.    They  have  no  more  right  to  fence  up  this 

"alley  on  which  her  coal  house  and   stable  front   than   they  would  have  to 

-vlose  Florence  Place  on  which  her  residence  fronts.    It  was  dedicated  to  the 

public  in  the  original  plat  subdividing  the  property  into  lots  for  sale,  and 

th€  deed  by  defendant  Dulauey,  &c.,  to  their  vendor,  Willis,  calls  for  it.    We 

ar«)  of  opinion  that  in  so  far  as  the  petition  sought  to  restrain  defendants 

Trom    fencing  up  or  In  anywise  interfering  with  plaintiffs'  right  to  the  use 

"aod  enjoyment  of  this  alley  that  the  petition  set  up  a  good  cause  of  action, 

UDd  the  demurrer  should  have  been  overruled. 

For  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded  for 
prooeedlngs  consistent  with  this  opinion. 


McAllister  v.  ohio  valley  banking  and  trust  go.. 

■     ASS'EE. 

(Filed  January  15,  1903.) 

Assignment  for  benefit  of  creditors— Contingent  remainder —Appellant 
snadd  a  deed  of  assignment  to  appellee  for  the  benefit  of  his  creditors,  in 
'Wblota  he  set  forth  a  schedule  of  his  property  and  added  these  words:  "Also 
-vftll  other  real  and  personal  estate  of  every  description  owned  by  McAllister." 
appellant  was  the  owner  of  an  interest  in  land  contingent  on  the  death  of 
-%fae  life  tenant,  which  was  not  considered  by  either  party  as  of  any  value. 
TTlie  trust  was  settled  without  considering  this  property.  Subsequently  the 
fife  tenant  died  and  appellant  became  the  owner  of  the  fee  simple  title  to 
land,  and  the  assignee  instituted  this  action,  claiming  that  this  property 
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passed  under  the  deed.  Held— That  this  coDtiogent  remainder  is  a  veDdibls- 
^interest  under  section  81  of  Kentucky  Statutes,  and  passed  to  appellee  UDder 
the  deed  of  assignment.  The  question  as  to  'whether  this  interest  passed 
under  the  deed  was  a  question  of  law,  and  in  nowise  dependent  on  the  belief 
of  either  party. 

R.  D.  Vance  for  appellant. 

Yeaman  &  Yeaman  for  appellee. 

Appeal  /rom  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  28J  day  ot  February,  1897,  the  appellant,  John  H.  McAllister^ 
being  Indebted  to  ▼arious  persons,  and  unable  tu  pay  his  creditors  in  full, 
ezecated  and  delivered  a  general  deed  of  assignment  to  the  Henderson  Trust 
Co..  oonvejing  all  bis  property,  both  real  and  personal,  for  the  benefit  of 
his  creditors 

The  Henderson  Trust  Co.  afterwards  consolidated  with  the  appellee,  Ohio 
Valley  Banking  and  Trust  Co.,  and  the  latter  company  acquired  the  rights, 
and  undertook  to  execute  all  of  the  duties,  of  the  Henderson  Trust  Ca» 
necessary  to  carry  into  effect  said  trust. 

The  deed  of  trust,  the  terms  of  which  are  involved  in  this  action,  con- 
tained a  schedule  of  property,  both  real  and  personal,  speclflcnlly  named  by 
the  assignee  as  passing  under  the  transfer,  and  in  addition  to  this  schedule 
ivere  these  words:  **Al3o  all  other  reul  and  personal  estat-e  of  every  defcrip- 
tlon  owned  by  said  McAllister."  In  addition  to  the  property  6p« cifioally 
mentioned  in  said  deed  of  assignment  John  H.  McAllister  was  tbe  owner 
of  a  contingent  remainder  in  a  large  tract  of  land  situated  in  Henderson 
ooonty,  Kentucky,  bis  future  interest  in  which  was  based  upon  the  contin- 
gency of  the  life  tenant,  Dr.  C.  £.  McAllister,  of  Chicago,  dyinic  without 
heirs  of  his  body. 

It  seems  not  to  have  been  considered  by  either  the  assignee  or  the  asslf;nor 
in  tbe   deed  of  assignment  that  this  contingent  remainder  passed  under  the 
deed  of  assignment  to  the  assignee.    Subsequently  to  the  execution  and  de- 
livery of   tbe  deed  of  assignment  the  life  tenant,  Dr.  C.  E.  McAIIi8t>er,  died, 
without  heirs  of  his  body,  and  the  contingent  remainder  Interest  of  appel- 
lant became  a  fee- simple  estate  in  said  land.    The  appellee,  the  trust  ooxn- 
pany,  then  instituted  proceedings  in  the  Henderson  Circuit  Court  to  aobjrot 
the  interest  of  John'H.  McAllister  in  said  land,  claiming  that  the  Snteratt 
of  the  assignor  passed  to  it  under  the  deed  of  assignment.     Upon  trial  In 
the  court  below  the  chancellor  held  that  said  interest  passed  by  the  deed  of 
assignment,  and  that  the  fee-simple  interest  was  vested  in  appellee  for  the 
benefit  of  the  creditors  of  assignor.     From  this  judgment   appellant  Ss  com- 
plaining in  this  court. 

The  question  as  to  whether  or  not  the  contingent  remainder  passed  under 
the  deed  of  assignment  to  appellee  is  one  of  law,  and  what  the  assignee  and 
assignor  may  have  thought  about  the  matter  is  quite  beside  the  cjuestlon. 
Tbe  assignee  undertook  to  convey  to  the  assignor,  in  trust  for  bis  orc>clitors«, 
all  of  the  property  owned  by  him,  whether  real  or  personal,  and  if  the  cm- 
tingent  remainder  constituted  a  vendible  interest  which  passed   b^  deed   or 
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^111,  then  tfe  vested  Id  the  aseiicDee,  In  trust  for  the  creditors,  whether  th« 
^Mirties  to  the  deed  of  assiKument  believed  it  so  passed  or  not. 

Section  75  of  the  Kentucky  Statutes,  among  other  things,  provides:  *  *  • 
'**And  the  deed  (of  assignment)  shall  vest  in  the  assignee  the  title  to  all  of 
the  estate,  real  and  personal,  with  all  deeds,  books  and  papers  relating 
thereto  belonging  to  the  assignor  at  the  time  of  making  the  assignment,  ez- 
tsept  the  property  exempt  by  law  shall  not  pass  unless  embraced  in  the 
deed." 

Section  91  of  the  Kentaoky  Statutes  provides:  "Any  interest  in,  or  claim 
^,  real  estate  may  be  disposed  of  by  deed  or  will,  in  writing." 

In  the  case  of  the  Bank  of  Louisville  v.  Baumelster,  87  Ky.,  6,  it 
was  held  that  a  contract  for  an  option  to  purchase  real  estate,  at  an  agreed 
price,  within  a  specified  time,  is  enforcible,  and  such  option  may  be  sold, 
assigned  or  mortgaged. 

Id  the  case  of  White,  Trustee  v.  White,  86  Ey. ,  609,  passing  upon  this  very 
tiaestion,  this  court  said  :  '*lt  is  contended  that  by  the  common  law  a  con- . 
tingent  remainder  could  not  be  sold  by  a  decree  of  court,  for  the  reason  that 
the  decree  could  operate  on  the  title  only,  and  as  no  title  passed  to  the  con- 
tingent remainderman  until  the  happening  of  the  contingency,  there  could 
l)e  DO  sale  in  the  interim  by  a  decree  of  court.  But  section  6.  article  1,  chap- 
ter 68  of  the  General  Statutes  (now  section  2841  of  the  Kentucky  Statutes) 
provides:  'Any  interest  in,  or  claim  to,  real  estate  may  be  disposed  of  by 
tleed  or  will,  in  writing.'  This  provision  clearly  embraces  a  contingent  re- 
mainder interest  in  land,  and  as  R.  Q.  White  conveyed  the  same  by  deed 
for  the  equal  benefit  of  his  creditors,  the  chancellor  should  have  ordered  the 
sale  of  said  interest." 

Counsel  for  appellant  seeks  to  distinguish  this  case  from  the  case  at  bar, 
because  in  the  deed  of  assignment,  in  the  case  cited,  assignee  undertook  to 
t»ODvey  his  contingent  remainder  by  name,  whereas,  in  the  case  at  bar,  the 
^eed  of  assignment  does  not  specifically  mention  the  contingent  remainder 
Interest  of  appellant  as  passing  under  the  deed. 

We  do  not  think  the  distinction  sound.  The  deed  of  assignment,  as  before 
%aid,  undertook  to  convey  to  appellee  all  of  the  property,  whether  real  or 
personal,  owned  by  appellant  at  the  date  of  the  assignment,  and  the  statute 
provides  that  such  a  deed  shall  operate  to  pass  all  property  of  the  assignee, 
whether  real  or  personal,  except  exempt  property,  which  is  not  mentioned  In 
the  deed  of  assignment.  The  only  question  in  this  case  is  whether  or  not 
•a  contingent  remainder  is  a  vendible  estate  which  passed  by  deed  or  will  In 
writing.  In  the  case  of  Richard  Overton  v.  Preston  Means,  9  Ky.  Law 
Rep.,  211,  this  court  said:  "Whether  an  interest,  by  devise,  in  lands' Is 
▼eeted  or  contingent,  it  is  vendible,  and  subject  to  sale  for  the  satisfaction 
tif  debts."  It  seems  to  us  that  the  question  whether  or  not  appellant's  oon- 
tingent  remainder  interest  in  the  land  In  question  possed,  under  the  deed  of 
•aaeignment  made  by  him  to  appellee,  is  concluded  against  him  by  the  au- 
thorities herein  cited. 

Wherefore,  the  judgment  is  affirmed. 
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COMBS,  &o.  V.  COMMONWEALTH. 

(Filed  January  16,  1908—Not  to  be  reported.) 

Bonds  to  keep  the  peace— Forfeiture— PleadingB—Appellants  were  snreileft 
on  a  bqnd  io  a  penalty  of  $500  that  L.  and  B.  would  ^eep  the  peace,  as  re- 
quired by  chapter  2  of  Criminal  Code.  The  Commonwealth's  attorney  filed  a 
written  statement,  alleging  a  breach  of  the  bond  and  moved  for  a  forfeiture 
of  it.  Summons  was  issued  on  it  against  the  sureties,  commanding  them  to 
show  cause  why  judgment  should  not  be  rendered  against  them  for  a  vSola- 
tlgn  of  the  bond  by  L.  The  summons  was  served  and  judgment  by  default 
was  rendered.  On  the  same  day  appellants  filed  afifldavlts  and  moved  the 
court  to  set  aside  the  judgment  and  permit  them  to  file  demurrers,  general 
and  special,  also  an  answer  which  they  tendered.  The  lower  court  refused 
to  set  aside  the  judgment  or  to  permit  the  demurrers  or  answer  to  be  filed. 
Held— That  the  court  abused  its  discretion.  The  forfeiture  of  a  peace  bond 
on  motion  is  not  authorized  by  law.  The  motions  allowed  by  section  444» 
Civil  Code  of  Practice,  do  not  include  motions  on  peace  bonds.  Suol^ 
remedy  can  be  had  only  by  an  ordinary  .civil  action. 

W.  F.  Hall,  John  Baker,  E.  E.  Hogg  and  Albert  Williams  for  appellants. 

C.  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  2d  day  of  December,  1809,  the  appellants,  D.  T.  Combs  and  S.  B. 
Comts,  signed  a  bond  in  penolty  of  $500  that  Logan  Combs  and  Brown 
Evans  would  keep  the  peace  as  required  by  chapter  8  of  the  Criminal  Code. 
On  the  16th  day  of  March,  1901,  H.  L.  Howard,  Commonwealth's  attorney «. 
filed  the  following  motion  in  the  Perry  Circuit  Court: 

"H.  L.  Howard,   attorney  for  the  Commonwealth;  state's:   That  Logan 
Combs,  on  tbedd  day  of  December,  1899,  in  Perry  county,  executed  a  peao» 
bond  before  H.  T.  Crawford,  who  was  at  the  time  judge  of  the  Perry  .County 
Court,  in  the  sum  of  $500,  with  D.  Y.  Combs  and  S.  B.  Combs  as  his  sure- 
ties;   and  that  at  the  March  term,  1900,  of  the   Perry  Circuit  Court,  and 
while  said  peace  bond  was  in  full  foroe  and  effect,  said  Logan  Combs  waa 
indicted,  tried  and  convicted  In  said  court  upon  a  charge  of  felony,  to  wit, 
for  willfully,  maliciously,  and  with  intent  to  kill,  shooting  and  woundiDft 
Shade  Combs;  and  that  said  shooting  and  wounding  occurred  after  the  eza^ 
oution  of  said  peace  bond.     He,  therefore,  moves  the  court  for  an  order  for- 
feiting said  peace  bond,  and  for  summons  to  issue  against  D.  Y.  Combs  and 
S.  B.  Combs  as  sureties  to  show  cause,  if  any  they  have  or  can»  why  judg« 
men!  shall  not  be  rendered  against  them  for  $500  on  account  of  the  violation 
of  the  stipulations  of  said  peace  bond  by  said  Logan  Combs.'* 

A  summons  was  Issued  upon  this  motion  returnable  to  the  first  day  of  iba 
following  December  term  of  the  court,  which  was  executed  upon  appellants^ 
and  on  the  second  day  of  the  term  a  judgment  was  rendered  against  them 
by  default  for  the  amount  of  the  bond.  On  the  same  day,  a  few  momenta 
after  the  calling  of  the  case,  the  defendant,  D.  Y.  Combs,  appeared  in  open 
court,  accompanied  by  his  attorney,  and  filed  his  aflSdavit,  in  which  he  set 
out  that  he  had  been  Informed  by  his  counsel  that  he  had  a  good  defense  to 
the  proceeding,  and  desired  to  appear  to  present  it;   that  he  had  employed 
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an  attorney  to  prepare  his  answer  and  make  defense  to  the  prooeeding,  and 
relied  on  bim  to  do  so.  He  aUo  filed  the  affidavit  of  a  praoticing  attorney 
at  tbe  Perry  conn  fey  bar,  who  said  that  he  had  been  employed  to  defend  the 
proceeding  on  tbe  preceding  day ;  and  that  he  was  unavoidably  prevented 
from  being  in  the  courthouse  at  the  time  the  case  was  called,  but  that 
within  a  few  minutes  thereafter  be  appeared  in  eourt  and  asked  that  the 
judgment  should  not  be  entered,  as  he  was  of  the  opinion  that  his  client  had 
a  good  defense.  And  he  thereupon  tendered  and  offered  to  file  general  and 
special  demurrers  to  the  proceeding,  and  an  answer  sworn  to  by  appellants. 
In  'Which  they  allege  that  at  the  time  they  signed  the  peace  bond  for  Logan 
Combs  it  was  expressly  agreed  and  understood  between  them  and  the 
county  judge  of  Perry  county  that  R.  W.  Combs  was  also  to  sign  tbe  bond; 
and  that  the  bond  was  not  to  become  effectual  or  binding  upon  them  until 
It  was  so  signed  by  R.  W.  Combs.  The  trial  court  refused  to  allow  either 
the  demurrers  or  answer  to  be  filed,  and  gave  the  judgment  complained  of. 
In  onr  opinion  the  trial  court;  abused  its  discretion  in  refusing  to  set  aside 
tbe  judgment,  and  also  in  refusing  to  allow  the  pleadings  tendered  by  ap- 
pellants to  be  filed. 

Section  302,  which  is  a  provision  of  chapter  2  of  the  Criminal  Code,  pro- 
vides that  '*the  attorney  for  tbe  Commonwealth  may  proceed  by  action  in 
tbe  name  of  tbe  Commonwealth  against  the  defendant  and  his  surety  upon 
a  breach  of  a  bond  for  good  behavior. " 

Section  2  of  the  Civil  Code  provides  that  "a  civil  action  is  a  demand  by 
pleading  in  a  court  of  justice  for  the  enforcement  of  an  alleged  right  of  a 
plaintiff  against  a  defendant." 

And  it  is  only  in  cases  where  a  specific  remedy  is  provided  by  statute  that 
rights  can  be  enforced  otherwise  than  by  a  civil  action.  Section  i44  of  the 
GItII  Code  recites  some  of  the  acts  in  which  summary  proceedings  may  be 
resorted  to.  For  instance,  a  judgment  may  be  obtained  on  motion  by  a 
earety  against  his  principal,  or  a  co-security  for  money  paid  by  a  client 
agalDst  bis  attorney  for  money  collected  or  property  received  by  a  party  or 
oflSoer  against  a  surety  for  cost,  and  by  a  party  against  an  officer  for  money 
ooUeoted  or  property  received,  and  for  the  damages  which  such  party  is  en- 
titled to  recover.  And  there  are  numerous  other  cases  in  which  special  pro- 
oeedings  are  authorized  by  statute.  But  our  attention  has  not  been  called 
to  any  provision  of  tbe  Code,  and  we  have  not  been  able  to  find  any  embrac- 
ing ''bonds  for  good  behavior.''  In  the  absence  of  express  statutory  author- 
ity authorizing  the  Commonwealth  to  proceed  by  motion  in  this  character 
of  oases  they  must  be  remitted  for  tbe  enforcement  of  their  rights  to  an 
ordinary  civil  action  by  pleading,  setting  out  the  execution  of  the  bond  and 
Ite  alleged  breach. 

VoT  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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MASON  T.  DBWIS. 
(Filed  January  13,  1903— Not  to  be  reported.) 

1.  Damages— Breach  of  contraot  giving  ezoluslve  privilege  to  sell  melone— 
Appellant  institated  this  action  against  a  fair  aBSooiatlon  to  recover  dam- 
ages for  breach  of  a  contraot  by  'which  appellant  was  given  the  ezolnslve 
privilege  of  selling  melons  and  other  refreshments  on  the  fair  gronnds,  al- 
leging that  appellant  by  its  servants  and  agents  sold  melons  and  other  re- 
freshments over  the  grounds,  thereby  greatly  damaging  appellant.  Held— 
That  appellant  had  a  valuable  privilege,  for  a  violation  of  which  be  it 
entitled  to  compensation. 

.2.  Pleading— The  allegation  that  the  appellee  did  these  acts  malioloDaly 
and  with  intent  to  injure  appellant  was  not  necessary,  as  the  damages  to  ap- 
pellant were  the  same  whether  appellant  did  or  did  not  sell  the  melons  with 
Intent  to  injure  him. 

3.  Measure  of  damages— Appellant  is  not  entitled  to  recover  damages  for 
being  harrassed,  annoyed  and  disturbed.  He  can  only  be  compensated  for 
the  loss  proximately  resulting  from  the  invasion  of  his  exclusive  privilege  to 
sell  watermelons  and  other  refreshments  on  the  grounds. 

R.  S.  Crawford  for  appellant. 

K.  D.  Perkins  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Mason,  instituted  this  action  against  appellee.  It  is  averred 
in  the  petition  as  amended  that  the  Whitley  County  Fair  Association  owns 
ground  adjacent  to  the  city  of  Williamsburg;  that  it  conducted  a  fair  on  the 
16th,  17tb  and  18th  of  August,  1900,  which  consisted  in  giving  exhibitions  of 
stock  and  farm  products  and  awarding  premiums  to  successful  competitors; 
that  it  had  the  right  to  make  charge  for  admission  to  the  grounds  and  to 
charge  for  the  right  and  privilege  of  vending  watermelons  and  refreshmeDte 
in  the  interior  of  its  premises,  which  right  it  had  granted  to  the  appellant. 

It  is  further  averred  that  the  appellant  expended  $300  in  procuring  water- 
melons and  supplies  of  refreshments,  and  in  preparing  stands  and  in  procur- 
ing assistants  to  carry  on  the  business  of  supplying  all  demands  for  his 
wares;  that  the  appellee,  with  the  intent  to  injure  and  damage  him  by  pre- 
venting him  from  selling  his  wares,  did,  against  his  will  and  consent,  and 
that  of  the  fair  association,  forcibly,  by  himself,  his  agents,  servants  and 
employes,  sell  and  deliver  watermelons  over  the  inclosure  of  the  fair 
grounds;  that  by  such  acts  his  privilege  was  rendered  wholly  worthless;  that 
his  wares  were  rendered  of  no  value;  that  he  lost  his  time  in  preparing  his 
stands  and  expense  of  asslRtants,  whereby  he  was  damaged  in  the  sum  oC 
$300.  These  are  substantially  the  material  averments  made  by  the  plaintiff, 
and  they  are  to  the  effect  that  he  acquired  the  exclusive  privilege  of  vending 
watermelons  and  other  refreshments  on  the  fair  grounds  during  the  fair; 
that  that  right  was  invaded  and  the  privilege  destroyed  by  the  acta  of  the 
appellee  in  selling  melons  over  the  inclosure  of  the  fair  grounds  to  those 
visiting  the  fair,  thus  causing  him  to  lose  his  wares  and  his  time  and  to  in- 
cur expenses,  all  of  which  damaged  him  as  stated. 

The  appellant  acquired  a  valuable  right  when  he  obtained  from  the    fair 
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«880oiatioD  the  ezolatlve  priTilefte  of  Belling  watormeloDs  and  other  refreeh- 
ments  on  the  fair  gronnds.  If  he  lost  the  enjoyment  of  thatprlvllefle  by  the 
«otB  of  appellee,  he  anstalned  an  injury  to  his  rights,  for  which  he  is  entitled 
to  be  redressed.  For  every  injnry  the  law  provides  a  remedy,  ezoept  in  oases 
t>f  damnum  absque  injuria.  The  right  invaded  was  a  private  one,  not  one 
enjoyed  In  oomroon  with  the  pnbHc,  nor  was  the  injury  Inflioted  on  his 
rlKhts  suffered  In  common  with  the  publio.  It  was  just  asmuoh  a  wrong  to 
-destroy  this  privilege  to  sell  wares  upon  the  fair  grounds,  as  it  would  be  for 
one  to  prevent  another  from  using  and  enjoying  his  land  and  tenements ;  it 
-ooiild  only  differ  from  that  in  the  extent  of  the  injury  received.  To  the  ex- 
tent that  the  acts  of  appellee  in  selling  melons  on  the  fair  grounds  damaged 
the  afifellant,  he  Is  entitled  to  recover.  Selling  melons  over  the  inolosure 
had  the  same  Injurious  effect  on  the  rights  of  the  appellant  as  If  the  appel- 
lee had  entered  within  the  inclosure  and  sold  them.  It  is  averred  that  the 
•acts  of  the  appellee  were  done  maliciously  and  with  the  intent  to  injure  the 
•appellant.  The  right  of  the  appellant  to  recover  does  not  depend  upon  the 
Intent  with  which  appellee  did  the  acts-  complained  of,  but  because  he  did 
them  with  the  injurious  effect  stated.  The  appellant's  damages  were  the 
«ame  whether  appellee  did  or  did  not  sell  the  melons  with  intent  to  injure 
liim.  Appellant  says  he  was  greatly  harrassed,  annoyed  and  disturbed  by 
%he  conduct  of  the  appellee.  For  this  he  is  not  entitled  to  recover;  he  can 
t>nly  be  compensated  for  the  loss  proximately  resulting  from  the  invasion  of 
bis  exclusive  rights  to  sell  watermelons  and  other  refreshments  on  the  fair 
grounds.    The  case  wns  dismissed  on  demurrer. 

The  case  is  reversed  for  proceedings  consistent  with  this  opinion. 


BURGHARD  v.  BARRETT'S  TRUSTEE. 

(Filed  January  16,  1902— Not  to  be  reported.) 

1P71  lis— Trusts— B. ,  by  his  will,  nominated  two  trusfeep,  who  were  to  have  the 
riffht  to  control  and  manage  the  estate,  pay  the  income  to  the  beneficiaries 
■And  sell  property  and  reinvest  the  proceeds,  and  directed  that  the  purchaser 
ebonld  not  be  required  to  look  to  the  reinvestment  of  the  purchase  money, 
also  directed  that  his  wife  Fhould  have  the  authority  to  nominate  a  trus- 
to  fill  any  vacancies  that  might  occur,  and  might  relieve  the  trustee  or 
trustees  so  appointed  from  executing  bond.    Vacancies  in  the  position   of 
^rastee  occurred  more  than  once  and  the  wife  exercised  the  power  of  appoint- 
ment  to  fill  the  vaoancy.    Appellee,  the  Fidelity  Trust  and   Safety  Vault 
Co-,  was  thus  appointed,  and  proposes  to  sell  a  house  and  lot  belonging  to 
-tlie    trust  estate,  and  appellant  is  willing  to  purchase  same.    This  appeal 
Involves  the  question  as  to  the  authority  of  the  trustee  by  uniting  with  the 
•ce9tiiiB  que  trust  to  vest  the  purchaser  with  a  valid  title.    Held— That  the 
^ni0tee  was  properly  appointed  by  the  widow,  and  the  deed  tendered  by  it 
«D«1  the  cestuis  que  trust  passed  a  good  title  to  the  purchaser.    The  widow 
full  authority  under  the  will  to  make  successive  appointments  of  trus- 


l0Ciac  T.  Woodson  for  appellant. 
JBI arris  &  Marshall  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  9. 


1314        BUBGHABD  V.  BABBETX'S  TBUSTBE. 

OpiDioD  of  the  court  by  Judge  Barker. 

JohD  G.  Barrett  died  testate  In  1890,  a  resident  of  Jefferson  county,  Ken- 
tucky. By  the  third  clause  of  his  will  the  testator  devised  to  bis  dauf^bter, 
Amanda  Barrett,  among  other  things,  a  piece  of  real  property  in  the  city  of 
Louisville,  fronting  about  64  feet  on  the  -west  side  of  Third  street,  between 
Market  and  Jefferson  streets,  being  the  same  bought  of  Shlpp  &  Norrls,  and 
valued  at  $19,000.  So  much  of  testator's  will  as  we  think  pertinent  to  the 
issues  involved  in  this  case  is  contained  in  the  following  clauses  of  that  in- 
strument, which  are  given  entire: 

"6th.  I  desire  and  direct  that  the  title  to  the  real  estate  and  money  or 
securities  which  I  have  devised  and  bequeathed  to  my  said  two  daughters, 
not  including  what  I  have  heretofore  given  or  conveyed  to  them,  shall  be 
conveyed  to  John  E.  Norrls  and  Thomas  J.  Wood,  as  joint  trustees,  to  hold 
the  same  in  trust  for  the  sole  and  separate  use  of  my  said  daughters,  respec- 
tively, free  from  debts,  control,  curtesy  or  marital  rights  of  any  husband 
either  of  them  has  or  may  have.  The  said  trustees  sLall  keep  the  funds  of 
my  said  daughters  separate  and  distinct.  They  shall  have  power  to  sell  and 
convey  the  said  property,  and  reinvest  the  proceeds,  and  hold,  manage  and 
control  the  same,  and  after  deducting  the  expenses  of  the  trust,  including 
repairs,  insurance,  taxes,  assessments,  etc.,  they  are  direct-ed  to  pay  over  to 
my  said  daughters  the  net  income  to  which  they  may  respectively  be  en- 
titled, and  take  their  own  receipts  for  such  payment,  and  which  recelpta 
shall  be  a  good  discharge  to  such  trustees.  If  either  of  such  trustees  shall 
decline  to  act,  or  die,  or  become  incapable  of  acting,  the  other  trustee  may 
act  with  full  powers,  and  as  if  he  were  named  as  sole  trustee,  and  in  snob 
event,  or  in  case  both  trustees  die,  or  decline  to  act,  or,  in  any  way,  cease  to 
be  trustees  of  both  or  either  of  said  trusts,  I  authorize  my  wife,  by  writt-en 
instrument,  to  appoint  a  successor  or  successors,  with  the  same  rights, 
powers  and  duties  as  if  named  herein,  and  in  such  event  my  wife  may  pro- 
vide in  such  instrument  that  such  trustees  shall  not  be  required  to  give 
bond  or  security.  I  direct  that  the  said  trustees  named  herein  shall  not  be 
required  to  give  bond  or  security,  and  I  declare  that  the  power  herein  given 
to  them,  and  the  immunity  from  bond,  are  personal  confldences  in  them. 

"6t)h.  If  either  of  my  said  daughters  shall  die.  leaving  any  issue  or  de- 
scendant then  surviving  her,  the  entire  trust  fund  above  provided  for  her, 
with  any  accumulations  or  reinvestments  thereof,  shall  go  to  such  issue  or 
descendant.  If,  however,  either  of  my  said  danghteis  shall  die,  leaving  no 
surviving  Issueor  descendant,  she  shall  have  power,  by  last  will  and  testa- 
ment, to  dispose  of  one  full  half  part  of  the  said  fund  to  be  held  for  her  ben- 
efit, and  the  other  half  shall  revert  to  my  heirs;  and  if  she  does  not  exercise 
the  right  to  dispose  of  the  one-half  by  last  will,  then  the  whole  shall  revert 
to  my  heirs. 

"11th.  I  give  to  my  executrix  full  and  complete  power  to  adjust,  oom- 
promise  and  settle  all  claims  for  or  acrainst  my  estate,  and  I  empower  her. 
in  her  discretion,  to  renew  any  bill  of  exchange  or  note  upon  which  I  may 
be  bound  as  mak»'r,  Monrity  or  endorser.  ^ 

"13th.  No  puroh»»sfr  fr.uii  eTeciitrlx,  or  any  trustee  under  this  will,  ahaU 
be  held  to  any  duty  of  seeing  to  thu  ap{)lication  of  the  purchase  money. 

"i6th.  I  nominate  and  appoint  my  wife,  Ann  £.  Barrett,  sole  executrix  of 
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ibis,  my  wilJ,  and  direct  that  she  £ha]l  qualify  and  act  as  such,  without 
Riving  bond  or  seourity,  and  I  desire  ber  to  oonsuU  my  said  son  in  the- 
management  of  my  estate. " 

The  trustees,  John  E.  Norris  and  Thomas  J.  Wood,  nominated  by  the 
terms  of  the  will,  qualiOed  as  trustees  in  due  form,  and  all  of  the  trust 
property  devised  to  them  under  said  will  v^as  formally  conveyed  to  them  by 
the  executrix  and  heirs  at  law  of  the  testator.  Subsequently  these  trusteea 
resigned,  whereupon  the  Louisville  Trust  Co.  was  appointed  to  succeed 
them  by  Ann  E.  Barrett,  the  wigow  of  the  said  John  G.  Barrett,  whereupon 
John  £.  Norris  and  Thomas  J.  Wood  conveyed  all  of  said  trust  property 
held  by  them  to  said  Louisville  Trust  Co.  Thereafter  the  Louisville  Trust 
Co.  having  settled '  its  accounts  as  trustee,  resigned,  and  appellee.  Fidelity 
Trust  and  Safety  Vault  Co.,  was  appointed  trustee  for  Amanda  Barretts 
under  said  will,  by  order  of  the  Jefferson  County  Court,  and  qualified  ac- 
oording  to  law;  and  thereupon  Ann  E.  Barrett,  the  widow  of  John  G.  Bar- 
rett, and  as  executrix  of  said  will,  by  writing,  nominated  and  appointed 
the  appellee,  the  Fidelity  Trust  and  Safety  Vault  Co.,  as  successor  to  the- 
Liouisville  Trust  Co.  in  the  trust  provided  by  the  will  of  her  husband,  John 
Q.  Barrett:  whereupon  the  Louisville  Trust  Co.  conveyed  by  deed  all  of 
tbe  trust  property  in  question  held  by  it  to  the  Fidelity  Trust  and  Safety 
Vault  Co. 

These  various  appointments  and  successions  of  trustees  under  the  power 
created  by  the  will  of  John  G.  Barrett  were  mode  and  performed  with  great 
oare,  oezemony  and  circumspection,  so  that  whatever  question  arises  con- 
oeming  the  trust  and  power  of  appointment  under  the  terms  of  the  testa- 
tor's will  is  free  from  any  doubt  emanating  from  carelessness  in  carrying 
■aid  power  into  effect.  After  the  appointment  and  qualification  of  appellee 
as  trustee  aforesaid,  to  wit,  on  the  16th  day  of  October,  1902,  it  received  a 
proposition,  in  writinji,  from  appellant,  E.  H.  Burghard,  by  which  be 
oflFered  to  purchase,  for  the  sum  of  tl6,G0(i,  the  following  described  property^ 
which  is  a  part  of  the  trust  property  held  by  it  for  the  use 'of  Amanda  Bar- 
rett under  the  will  of  John  G.  Barrett:  "Lying  and  being  in  Louisville, 
and  beginning  at  a  point  In  the  west  line  of  Third  street,  99  feet  north  of 
the  northwest  corner  of  Third  and  Jefferson  streets;  thence  running  north- 
wardly 51  feet  0  inches;  and  thence  westwardly  at  right  angles  to  Third  street 
105  feet;  thence  southwardly  in  a  line  parallel  with  Third  street  64  feet  and 
6  inches;  thence  eastwardly  105  feet  to  the  beginning." 

Said  proposition  was  contingent  on  the  trustee  conveying  to  the  purchaser 
a  good  and  valid  fee-simple  title  to  said  land,  free  from  all  encumbrances. 
This  proposition  was  accepted  by  the  Fidelity  Trust  and  Safety  Vault  Co., 
trustee  for  Amanda  Barrett,  and  on  the  16th  day  of  October,  1903,  the  Fidel- 
ity Trust  and  Safety  Vault  Co.,  as  trustee,  under  the  will  of  John  G.  Bar- 
rett, and  Amanda  Barrett,  cestui  que  trust,  executed  and  tendered  to  said 
B.  K.  Burghard. a  general  warranty  deed,  made  out  in  due  form,  for  said 
property,  in  accordance  with  the  terms  of  the  written  proposition  of  pur- 
obase  made  by  Burghard.  The  appellant,  being  apprehensive  as  to  whether 
aald  deed  so  tendered  was  sufQcient  to  pass  the  title  to  the  property  in  ques- 
tion to  him,  declined  to  accept  the  same,  or  pay  the  purchase  price  for  said 
property,  whereupon  the  parties,  appellant  and  appellee,  in  good  faith,  and 
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In  order  to  have  an  adJudloatioD  upon  the  qoeBtlons  of  law  arising  out  of 
the  transaction  in  question,  filed  tills  action,  based  upon  an  agreed  state- 
ment of  facts,  and  submitted  the  same  to  the  chancellor  in  the  court  below, 
who  held  that  the  tendered  deed  was  valid  In  form,  and  made  in  the  execu- 
tion of  a  power  in  appellee  under  said  will  sufSdent  to  convey  said  propertj 
to  appellant  in  fee  simple,  and  gave  judgment  accordingly,  whereupon  ap- 
pellant excepted  and  prayed  an  appeal  to  this  court. 

We  think  the  deed  of  conveyance  tendered  by  the  trustee  and  cestui  que 
trust  in  every  way  sufiQcient  in  form.  No  reasonable  mind  oan  seriously 
<]oubt  or  question  that  the  trust  company  undertakes  in  said  deed  to  aot  as 
trustee  for  Amanda  Barrett  under  the  will  of  John  G.  Barrett;  the  prop- 
•erty  described  in  the  deed  tendered  to  appellant  is  the  same  property  devispd 
to  Amanda  Barrett  by  the  will  of  her  father,  and  is  the  same  property  which 
has  been  transmitted  by  due  and  orderly  succession  through  the  various 
trustees,  under  the  will  of  John  G.  Barrett,  until  it  was  conveyed  to  the 
Fidelity  Trust  and  Safety  Vault  Co.,  so  that  there  can  be  no  question  about 
the  identity  of  the  property,  or  the  Identity  of  the  power  sought  to  be  exer- 
cised in  relation  thereto.  The  Fidelity  Trust  and  Safety  Vault  Go.  proposes 
to  act  as  trustee  under  the  will  of  John  G.  Barrett,  and  In  no  other  oapaolty. 

The  deed  tendered  seems  to  be,  in  every  way,  sufficient  in  form,  nor  do  vre 
find  any  dIfOcuHy  in  arriving  at  the  conclusion  that  the  appellee,  the  Fidel- 
ity Trnstand  Safety  Vault  Co.,  is  trustee  under  the  will  of  John  G.  Bar- 
rett, by  appointment  of  Ann  E.  Barrett,  in  pursuance  of  the  power  given 
her  by  the  terms  of  Fald  will,  possessing  all  of  the  power  of  the  original 
trustees. 

A  reference  to  the  6th  clause  of  the  will  in  question  discloses  the  follow- 
ing  power  of  appointment  given  to  testator's  wife,  Ann  E.  Barrett,  with 
reference  to  the  trast  in  question :  "I  authorize  my  wife,  by  written  instru- 
ment, to  appoint  a  successor  or  successors,  with  the  same  rights,  power  and 
duties  as  that  named  herein,  and  in  such  event  my  wife  may  provide  in 
such  instrument  that  such  trustee  shall  not  be  required  to  give  bond  or 
security." 

There  is  no  force  in  the  suggestion  that  the  power  of  appointment  gives 
to  Ann  E.  Barrett  was  exhausted  by  the  appointment  of  the  Louisville 
TTrust  Go.  It  Is  apparent,  from  an  examination  of  the  language  used  by  tfa« 
testator,  that  the  power  of  appointment  was  to  be  continuous  in  the  wife  of 
the  testator.  It  seems  plain  that  the  testator  had  sufficient  confidence  in 
the  judgment  and  discretion  of  his  wife  to  give  her  the  power  of  appointing, 
upon  the  death  or  resignation  of  either  or  both  of  the  trustees  mentioned  In 
his  will,  a  successor  or  successors,  with  the  same  rights,  power  and  duties 
as  those  possessed  by  the  trustees  nominated  in  the  will  by  the  testator, 
himself;  and  in  order  to  still  further  show  the  confidence  the  testator  had  In 
his  wife,  he  provided  ttiat  she.  In  her  discretion,  might  relieve  the  trustee 
or  trustees  appointed  by  her  of  the  burden  of  giving  bond  or  security.  To 
limit  the  power  in  testator's  wife  to  one  appointment  Is  an  unreasonable 
construction,  and  would  do  violence  to  the  language  used  by  the  testator 
No  good  and  sufficient  reason  can  be  given  for  such  limitation  of  the  power 
of  appointment  In  testator's  wife.  It  is  conceded  that  the  testator  had  sufB- 
«ient  confidence  in  her  judgment  and  discretion  to  make  one  appointment. 
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and  to  relloTe  ber  appointee  of.  the  necessity  of  giving  bond.  If  sbe  pos- 
sessed theneoessary  discretion  tu  make  one  appointment  under  said  power,  If 
the  necessity  for  tbe  same  sbonld  arise,  why  shonld  she  not  bave  the  discre- 
tion and  wisdom  to  be  entrnsfced  with  a  second  or  third  appointment?  It 
was  the  same  property,  the  same  cestni  que  trust,  and  tbe  necessity  for 
filling  up  tbe  vacant  trusteeship  was  precisely  the  same.  If  tbe  test-ator 
had  sufficient  conHdence  in  his  wife  to  authorise  her  to  make  one  appoint- 
ment, we  see  no  reason,  in  the  absence  of  language  positively  requirlng- 
fuoh  a  oonstTnotioo,  to  limit  this  power  to  tbe  flnt  appointment. 

We  are  of  opinion,  therefore,  that  Ann  K.  Barrett,  widow  of  John  G.  Bar- 
rett, bad  full  power  and  authority,  under  the  Y^ill  of  her  husband,  to  ap- 
point all  necessary  succeeding  trustees,  and  that  the  exercise  of  said  power 
by  ber  has  been  such  as  to'  constitute  appellee  trustee  for  Amanda  Barrett, 
under  tbe  will  of  John  G.  Barrett,  and  that  such  trustee  has  all  of  the- 
power  of  sale  for  reinvestment  which  was  given  to  Norrls  and  Wood  by  the- 
wlll  of  tbe  testator.  Appellant  has  nothing  to  do  with  the  reinvestment  of 
the  proceeds  of  tbe  sale  to  him  by  the  express  terms  of  the  will,  nor  Is  it,  In. 
our  opinion,  necessary  that  the  deed  shonld  contain  anything  on  this  sub« 
ject. 

The  learned  chancellor  properly  construed  tbe  will  of  John  G.  Barrett,  ii> 
reference  to  tbe  subject-matter  of  this  litigation,  and  his  judgment  is  hereby^ 
affirmed. 


SIRYERSGABSON  HARDWARE  CO.  v.  CURD. 
(Filed  January  16,  1903— Not  to  be  reported.) 

1.  Evidence— Testimony  of  witness  on  former  trial— This  was  an  action  to 
recover  the  amount  of  a  loan  alleged  to  have  been  made  by  appellant  tu  ap- 
pellee's husband.  This  is  the  second  appeal  of  the  case.  Substantially  th» 
same  proof  was  produced  on  the  last  trial  as  on  the  first.  C,  a  witnefs  wha 
had  testified  on  tbe  former  trial  for  appellee,  died  before  the  last  trial,  and 
hlfl  testimony,  as  taken  by  the  official  stenographer,  was  read  in  evidence 
Afcainst  the  objection  of  appellant.  Held— That  under  section  4648,  Kentucky 
Statutes,  the  evidence  of  a  witness  given  on  the  former  trial  may  be  read 
In  the  discretion  of  the  court,  and  was  properly  admitted  in  this  case. 

9.  Appeals— Bes  judicata— An  issqe  raised  .on  the. former  trial,  and  which 
was  considered  by  tbe  Court  of  Appeals  on  tbe  former  appeal,  is  res  judicata,. 
aDd  can  not  be  considered  on  the  second  appeal. 

John  C.  Strother  and  Thos.  B.  Gordon  for  appellant. 

B.  D.  Hill  for  appellee. 

Appeal  from  Whitley  «  ^^uit  Court. 

Opinion  of  the  court  by     bief  Justice  Burnam. 

This  is  the  second  time  this  cause  has  Seen  before  this  court  upon  appeal 
from  a  judgment  of  the  Whitley  Circuit  Court.  The  opinion  upon  tha 
former  appeal  (31  Ky.  Law  Bep.,  361),  recites  in  substance  the  plead- 
ings and  praaf  upon  the  former  trial.  After  a  very  careful  considera- 
tion of  the  entire  record  It  was  then  determined  that  the  verdict  in  favor  of 
She  defendant  was  flagrantly  against  the  weight  of  the  evidence,  and  the 


1318  BBOOES  V.  L.  &  N.  B.  B.  00« 

ndgment  was  reversed  for  that  reason.  Upon  the  retam  to  the  lower  court 
«t  new  trial  was  had  and  substantially  the  same  proof  introduced  as  upon 
the  former  appeal,  with  the  exception  that  Mrs.  Boron  was  iiermitted  to  tes- 
tify that  appellant  company  gave  to  her  husband  checks  for  $160,  which  she 
-supposed  was  the  dividend  upon  twenty  shares  of  stock  owned  by  her,  whiob 
was  declared  July  1,  1800.  This  transaction  is  fully  explained  by  the  wit 
ness,  Slevers,  who  testifies  that  the  money  represented  by  these  checks  was 
a  loan  to  her  huRhand.  L.  P.  Curd,  who  testified  upon  the  former  trial, 
had  died  before  the  last  trial,  and  over  appellant's  objection  appellee  was 
permitted  to  read  his  evidence  from  the  transcript  of  the  oflScial  report  of 
the  former  trial  made  by  the  official  stenographer.  But  we  think  it  was 
competent  under  section  4643  of  the  Kentucky  Statutes,  which  provides: 
'''That  the  testimony  of  any  witness  or  witnesses  taken  by  said  reporter  in 
any  court,  or  division,  as  aforesaid,  shall  constitute  a  part  of  the  record  of 
the  case,  and  may,  in  the  discretion  of  the  presiding  Judge,  be  used  in  any 
-subsequent  trial  of  the  same  case  between  the  same  parties,  where  the  testi- 
mony of  such  witnesses  can  not  be  procured,  which  fact  must  be  made  to 
appear  satisfactorily  to  the  court  by  affidavit  of  the  party  desiring  to  use  the 
flame,  or  his  attorney." 

It  is  also  insisted  that  the  only  issue  raised  by  the  pleadings  Is  whether  a 
tlividend  of  $450  was  declared  in  July,  1890,  upon  sixty  shares  of  stock  owned 
by  appellee,  was  placed  as  a  credit  upon  the  account  due  by  the  estate  of 
A.  J.  Curd  to  appellant  by  appellee's  consent.  This  exact  contention  was 
made  by  appellee  upon  the  former  appeal,  and  the  decision  of  the  court  was 
against  her,  and  is  now,  so  far  as  this  case  is  concerned,  res  adjudicata.  We 
have  carefully  re-examined  the  record,  both  upon  this  and  the  former  ap- 
peal, and  are  of  the  opinion  that  the  trial  court  erred  in  not  directing  the 
jury  to  find  a  verdict  for  the  appellant  for  the  amount  sued  for  with  interest. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


BROOKS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  January  15,  1903— Not  to  be  reported.) 

1.  Railroads— Negligence— Instructions— Evidence— Appellant  was  a  section 
hand  working  on  appellee's  road  under  a  boss,  and  wb'He  returning  from 
work  on  a  hand  car  the  section  boss  ordered  the  men  to  go  in  a  burrj. 
Appellant,  who  was  standing  and  working  with  his  back  in  the  direction 
in  which  the  car  was  going,  bore  down  on  the  lever,  which  broke,  and  he  fell 
in  front  of  the  car,  and  was  injured  by  being  run  over  and  having  his  leK 
broken.  In  this  action,  at  the  close  of  the  evidence  on  both  sides,  the  lower 
court  gave  a  peremptory  instruction  for  defendant,  from  which  this  appeal 
is  prosecuted,  field— That  the  peremptory  instruction  was  properly  given. 
It  is  the  duty  of  a  master  to  furnish  his  servant  tools  that  are  reasonably 
safe  for  his  use.  He  does  not  warrant  that  there  is  no  defect  in  them,  nor 
does  the  contract  imply  such  warranty.  The  master  is  not  liable  for  socfa 
defects  in  the  tools  which  he  furnishes  the  servant  for  use  in  his  servioe, 
unless  he,  or  those  entrusted  by  him  with  the  selection  or  inspection  of  snob 
tools,  had  notice  of  such  defects,  or  could  have  discovered  them  by  the  use  of 
ordinary  care  in  the  selection  or  inspection  of  them.    In  order  to  have  made 
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fiXkt  a  case  of  negligenoe  against  the  appellee  It  ^as  esseDtial  that  appellant 
ahonld  have  shown  that  there  was  a  dcffeot  in  the  part  of  the  niaobinery 
whloh  broke,  and  whioh  oaused  It  to  break,  and  that  the  foreman  knew  it.  or 
t)y  the  exercise  of  ordinary  care  oonld  have  discovered  it. 

9.  Plead infc— An  amended  answer  charging  contributory  negligence  was 
filed,  to  which  plaintifF  filed  no  reply.  This  entitled  defendant  to  a  per- 
emptory instruction. 

J.  H.  Thurman  and  J.  W.  S.  Clements  for  appellant. 

W.  C.  MoChord,  Edward  W.  Hines  and  B.  D.  Warfleld  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Payntei.  • 

The  appellant  was  a  member  of  a  section  gang  in  charge  of  one  Savage  as 
foreman.  At  the  close  of  the  day,  as  was  customary,  the  foreman,  together 
with  h\f  force,  boarded  a  hand  oar  for  the  tool  house,  and  when  they  were 
ready  to  start  the  section  foreman  told  them  to  "bear  down,"  which  meant 
to  go  in  a  hurry.  While  proceeding  at  the  rate  of  about  eight  miles  per 
hour  the  "short  lever"  broke,  which  threw  the  appellant  in  front  of  the 
tiaod  oar,  which  ran  over  him,  with  the  result  that  one  of  his  legs  was 
broken  in  two  places.  He  was  one  of  the  men  propelling  the  car,  with  his 
back  toward  the  course  that  the  car  was  going. 

In  making  this  statement  the  evidence  offered  by  the  appellee  is  not  con- 
sidered, because,  at  the  conclusion  of  plaintiff's  testimony,  a  motion  was 
made  for  peremptory  instruction,  which  was  refused  by  the  court.  As  the 
•appellee's  evidence  did  not  strengthen  the  case  attempted  to  be  stated  by  the 
Appellant,  the  court,  at  the  conclusion  of  all  of  the  testimony,  gave  a  per- 
emptory instruction  to  the  jury  to  find  for  the  appellee,  which  was  accord- 
iDi^ly  done.  The  first  question  arising  is,  did  the  plaintiff  offer  testimony 
sufficient  to  authorize  the  court  to  submit  the  question  of  negligence  to  the 
Jury? 

It  is  the  duty  of  a  master  to  furnish  his  servant  tools  that  are  reasonably 
safe  for  his  use;    he  does  not  warrant  that  there  is  no  defect  in  them,  nor 
^oes  the  contract  imply  such  warranty.     The  master  is  not  liable  for  defectfl 
Id  the  tools  which  he  furnishes  the  servant  for  use  in  his  service,  unless  he, 
^r  those  entrusted  by  him  with  the  selection  or  inspection  of  snch  tools,  had 
DOtloe  of  such  defects  or  could  have  discovered  them  by  the  use  of  ordinary 
care  in  the  selection  or  inspection  of  them.    This  doctrine  has  been  repeat- 
edly enunciated  by  this  court.    In  order  to  have  made  out  a  case  of  neglt- 
ffODoe  against  the  appellee  it  was  essential  that  api^ellant  should  have  shown 
tbAt  there  was  a  defect  in  the  part  of  the  machinery  which  broke,  and  which 
oaused  it  to  break,  and  that  the  foreman  knew  it,  or  by  the  esercise  of  or- 
dinaxT  care  oonld  have  discovered  it. 

I^ti^i  case  seems  to  have  been  tried  in  the  lower  court  upon  the  idea  that  a 
•oase  laad  been  made  out  for  the  jury  when  the  evidence  showed  that  appel- 
lant vraa  in  the  employ  of  the  appellee,  and  that  he  was  in  the  discharge  of  a 
<iijt7  vvhen  the  lever  broke  and  threw  him  under  the  car.  It  is  urged  in  the 
l,^ie/  of  counsel  for  appellant  that  the  law  presumes  negligence  from  the 
«tfi1>0  of  facts  proven  in  this  case.  To  support  his  contention  he  cites  a  cer- 
^j^jxj  line  of  oases  which  it  is  not  necessary  here  to  analyze.    When  a  servant 
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1b  injared  he  does  Dot  show  bimflelf  entitled  to  recover  by  showing  that  b# 
is  Injured  while  In  the  discharge  of  a  duty,  but  he  is  required  to  produce 
some  evidence  tending  to  show  that  It  was  caused  by  the  negligence  of  th^ 
master  or  some  one  representing  him.  (Hughes  v.  Cincinnati.  &o.,  By. 
Co.,  91  Ky.,  696;  Wintuska  v.  L.  &  N.  R.  R.  Co.,  14  Ky.  Law  Rep.,  679.) 

It  has  been  the  uniform  rule  of  this  court,  in  so  far  as  it  has  made  an 
announcement  on  the  question,  that  in  an  action  of  a  servant  against  the 
master  negligence  can  not  be  presumed,  but  must  be  proven.  While  we 
recognize  the  correctness  of  the  rule  enunciated  in  Ward  v.  L.  &  N.  R.  B. 
Co.,  S3  Ky.  Law  Rep.,  1826,  still  the  application  of  the  rule  would  not,  on 
the  state  of  facts  in  this  case,  entitle  the  appellant  to  recover.  That  casa 
does  not  decide  tflat  the  master  warrants  that  the  implement  or  machinery 
or  tool  wich  which  he  mny  supply  the  servant  for  the  performance  of  the 
labor  undertaken  shall  be  absolutely  safe,  nor  does  it  decide  that  ft  Is  not 
necessary  for  the  plaintiff  to  show  that  there  was  a  defect  in  the  machinery 
of  which  the  defendant  was  aware,  or  might  have  been  aware,  by  the  ezerdsa 
of  ordinary  care.  It  simply  holds  that  in  a  case  like  that  the  servant  may 
rely  upon  the  superior  judgment  of  his  foreman,  and  was  not  required  to 
exercise  his  own  judgment  as  to  the  safety  of  the  hand  car. 

We  are  of  the  opinion  that  the  appellant  failed  to  make  out  a  case  for  the 
jury,  because  be  failed  to  show  that  there  was  a  defect  In  the  hand  ear 
known  to  the  foreman,  or  one  which  he  could  have  discovered  by  the  exer- 
cise of  reasonable  care.  There  is  another  reason  why  the  court  properly 
gave  a  peremptory  instruction.  The  defendant  filed  an  amended  answer  ia 
which  contributory  negligence  was  pleaded,  and  the  plaintiff  failed  to  reply^ 
to  It.  This  entitled  the  defendant  to  a  peremptory  instruction.  (Whlte'a 
Adm'r  v.  L.  &  N.  R.  R.  Co.,  16  Ey.  Law  Rep.,  49;  L.  &  N.  R.  B.  Go.  ▼. 
Mayfleld.  18  Ky.  Law  Rep.,  234;  Illinois  Central  R.  R.  Co.  v.  Nail,  SI  Ky. 
Law  Rep.,  381.) 

For  the  foregoing  reasons  the  judgment  is  affirmed. 
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L.  D.  &  J.  C.  HUSBANDS  v.  COOK. 

(Filed  January  ^6,  1903— Not  to  be  reported.) 

1.  Partnership— Profits—Appellee,  Boyd,  induced  oppellant,  Leonard,   to 
furnish  the  money  and  to  form  a  partnership  with  him  in  purchasing  Lyon 
county  bonds,  and  to  share  the  profits  of  the  venture.    A  large  number  of 
bonds  were  thus  purchased,   some  of  them   from   C.     After  oonslderable 
trouble  they  effected  a  compromise  with  the  county  court,  and  realised   • 
profit  of  about  $10,000,  and  this  action  was  instituted   by  appellee  Boyd  W 
recover  one-half  of  said  profits.     Appellant  Leonard  denies  appellee's  right  to 
share  the  profits  on  the  ground  that  Boyd  agreed  to  furnish  one  half   the 
money  with  which  to  purchase  the  bonds,  and  had  failed  to  do  so.    Held — 
That  the  proof  amply  sustained  the  fact  that  appellee  and  appellant 
partners  in  the  transaction,  Boyd  participating  extensively  in  the  pnrQfai 
of  the  bonds  and  in  their  settlement.     The  failure  of  Boyd'  to  furnlab   hia. 
share  of  the  money  in   the  partnership  venture  furnishes  no  defense  to  fala 
claim  for  profits. 
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8.  Attorneys'  fees— Gbamperty— C. ,  before  selling  bis  bonds  as  aboTe* 
stated,  employed  appellants,  Husbands,  as  attorneys,  to  collect  same  under 
a  contract,  aKreelng  to  paytbem  a  fee  of  80  per  cent,  of  tbe  amount  collected^ 
with  certain  conditions  in  case  of  a  compromise,  and  in  this  action  said  attor- 
neys are  seeking  to  collect  tbe  amount  due  under  said  contract.  Cham- 
perty is  pleaded  as  a  defense.  Appellants  offered  to  file  an  amended  petition, 
asking  for  a  reasonable  compensation  for  serrices  rendered.  Tbe  lower  court 
denied  their  claim  for  any  fees,  from  which  this  appeal  Is  prosecuted.  Held 
—That  said  contract,  fixing  the  amount  of  fees,  also  the  conditions,  was 
charopertous  and  void.  The  lower  court  erred  in  refusing  to  permit  tbe 
amended  petition  to  be  filed  as  O.,  haying  accepted  the  services  of  the  attor- 
neys, is  bound  to  pay  them  a  reasonable  fee.  C.  could  not  defeat  their  claim 
for  a  reasonable  attorneys'  fee  by  selling  the  bonds. 

Husbands  &  Husbands  for  appellants  Husbands. 

T.  L.  Edelen  for  appellant  Leonard. 

John  K.  Hendrick  and  W.  M.  Beed  for  appellee  Boyd. 

Landes  &  Allensworth  for  appellee  Cook. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Boyd,  conceived  the  Idea  that  there  was  a  great  speculation 
in  bonds  which  Lyon  county  issued  in  aid  of  the  Elizabethtown  &  Paducah. 
railroad :  the  appellant,  Leonard,  was  reputed  to  be  a  man  of  large  means; 
Boyd  proposed  to  hho  that  he  furnish  money  for  tbe  purpose  of  buying 
bonds  and  that  he  (Boyd)  would  purchase  same,  and  be  a  partner  In  the  ven- 
ture. He  claims  that  Leonard  agreed  to  furnidh  the  money  for  the  purpose 
ot  purchasing  bondE  held  by  Thompson  and  some  owned  by  Cook.  He  did 
purchase  bonds  with  money  which  Leonard  famished  for  the  purpose. 

On  the  other  hand,  it  is  contended  by  Leonard  that  Boyd  agreed  to  furnish 
one-half  of  tbe  money  necessary  to  purchase  bonds,  but  failed  tp  do  so,  and» 
therefore,  be  forfeited  his  right  to  be  a  partner  In  the  venture,  and  to  partici- 
pate in  the  profits  arising  therefrom.  The  evidence  conduces  to  show  that  a 
■ettlement  was  effected  with  the  county  authorities,  after  much  trouble  and 
litigation,  and  that  the  profits  aiising  from  the  transaction  amounted  to 
more  than  $10,000,  and  that  Bojd  was  active  in  looking  after  a  settlement  of 
the  matter  with  Lyon  county.  The  evidence  further  conduces  to  show  that 
Xieonard  regarded  Boyd  as  bis  partner  from  the  time  the  bonds  were  pur- 
chased until  after  their  collection.  This  is  not  only  proven  by  Boyd,  but  by 
otbera  besides  Boyd,  and  is  supported  by  the  circumstances  surrounding  the 
tranaactlon.  The  proceeds  of  the  bonds  were  deposited  in  the  bank  to  their 
joint  credit,  and  this  was  done  with  the  consent  of  Leonard.  In  addition 
to  that  Leonard  paid  Boyd  tl.OOO  on  his  share  of  the  profits. 

Although  Boyd  may  have  agreed  to  furnish  one-half  of  the  money  to  pur- 
obase  bonds,  but  failed  to  do  It,  still  if  Leonard  treated  him  as  a  partner  in 
their  purchase  and  thereafter  until  their  collection,  and  allowed  him  to  assist 
in  their  collection,  etc.,  he  can  not  now  deny  Boyd's  right  to  participate  in 
^li«  profits.    Our  conclusion  as  to  the  question  of  fact  Is  that  Leonard  waa 

vol.  24—84 
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to  furnish  all  the  monej  Deoeesary  to  be  invPBted  In  the  partnership,  thers- 
fore,  the  jodgment  was  quite  as  favorable  to  Leonard  as  he  was  entitled  to 
have. 

HUSBANDS  V.  COOK. 

Before  Leonard  and  Boyd  purchased  the  bonds  from  Cook  he  had  em- 
ployed L.  D.  &  J.  G.  Husbands,  praotioing  attorneys,  to  colieot  his  bonds, 
Interest  coupons  and  costs  from  Lyon  county.  Husbands  &  Husbands  claim 
they  were  to  have  an  amount  eqnal  to  20  per  cent,  of  the  amount  collected. 
Cook  claims  they  were  to  have  20  per  cent,  of  the  money  collected  on  the 
bonds,  providing  they  collected  the  debt,  interest  and  costs,  and  to  have 
nothing  if  they  did  not  succeed  in  doing  that,  and  were  to  have  nothing  if 
Cook  compromised  the  debt  against  the  county.  Cook's  defense  is  based 
upon  the  claim  that  they  were  to  have  a  certain  part  of  the  fund  collected, 
thereforH,  the  contract  is  champertous  and  unenforcible,  and,  further, 
when  he  sold  his  bonds  to  Leonard  and  Boyd  for  less  than  the  principal,  in- 
terest and  cost,  it  was  equivalent  to  a  compromise,  and,  for  that  reasoD, 
undei  the  terms  of  the  contract,  they  were  not  entitled  to  any  oompensatiOD 
for  their  services. 

The  evidence  shows  that  the  contract  was  made  by  letters  which  the 
parties  exchanged  upon  the  subject.  There  is  no  escape  from  the  conclusion 
that  by  the  terms  of  the  contract  the  appellants  were  to  have  20  per  cent, 
of  the  money  which  they  might 'recover  on  appellee's  claim  against  the 
oounty.  The  contract  being  champertous  and  void,  appellants  are  not  en- 
titled to  recover  20  per  cent,  of  the  appellee's  claim  against  the  county,  nor 
that  per  cent,  of  the  amount  realized  by  a  sale  of  it,  unless  that  would  be 
reasonable  compensation  for  their  services.  This  being  true,  necessarily 
that  part  of  the  contract  which  stipulates  the  specific  conditions  under  which 
they  were  to  receive  the  20  per  cent,  are  likewise  void  and  unenforcible. 

The  whole  contract  was  champertous  and  void,  and  was  so  at  the  time 
the  appellants  began  to  render  services  to  the  appellee  in  his  effort  to  collect 
bis  claim  against  the  county.  Notwithstanding  the  contract  is  champer- 
tous, the  appellee  accepted  the  appellants'  services,  and  the  law  raises  a 
promise  on  the  part  of  appellee  to  pay  them  a  fair  and  reasonable  compensa- 
tion therefor.  The  appellants  sought  to  recover  on  the  champertous  con- 
tract, but  were  not  entitled  to  do  that.  Upon  the  facts  the  api)e]lant8  were 
entitled  to  recover  reasonable  compensation  for  the  services  rendered.  The 
court  should  have  permitted  thu  amendment  ofiTered  to  be  filed  which  sought 
to  recover  such  compensation  ;  it  would  have  been  in  the  furtherance  of  jus- 
tice to  have  permitted  this  to  be  filed.  Ii  could  not  have  been  misleading  to 
the  appellee  or  prejudicial  to  his  rights,  because,  from  the  facts  conceded  by 
him,  the  liability  arises. 

The  foregoing  ooncluelon  renders  it  less  important  to  adjudicate  the  ques- 
tion of  the  right  of  Cook  to  Bell  his  claim,  and  thus  defeat  their  right  to  re- 
ceive rensonAble  compensation  for  their  services.  We  are  of  the  opinion  that 
he  could  not  do  so;  that  would  not  have  been  a  compiomise  in  the  meaning 
of  the  contract,  besides,  that  part  of  the  contract  failed  to  be  enforcible  as 
ht'retofore  stated. 

The  case  is  alTirmetl   on   the  appeal  of  Leonard  against  Boyd  and  reversed 
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^»i  [41i«  appeal  of  Hnsbasds  &  HnsbaDds  afralDst  Cook,  with  direotloos  that 
%he  court  asoertain  whAt  would  be  a  reasonable  fee  to  Husbands  &  Husbands, 
«Dd  allow  It,  and  for  prooeedlnRS  consistent  with  tbis  opinion. 


JOHNSON  V.  ZWEIGART. 
(Filed  January  16,  190a.) 

1.  Con  tracts— Parol  evidence  toconrradiot  awriting— Api)ellant,  a  lawyer, 
brought  tbIs  suit  against  appellee,  on  account  of  legral  services  and  for 
money  paid  thereabout.  Tbe  serrloes  are  not  denied.  The  real  defense,  out- 
^de  tfae  value  of  tbe  services,  is  that  tbe  fees  »ued  for  were  settled  by  a  con* 
^ract  between  the  parties,  by  which  it  is  claimed  that  appellee  bought  hla 
t)lalna  for  fees  and  five  certain  promissory  notes  for  19,500  cash.  The  ques- 
tion iTivolvpd  on  this  appeal  is  whetbor  thn  pale  was  an  absolute  one,  or 
whether  It  wav  a  loaning  by  appellee  of  |2,f  CO  to  appellant,  and  a  pledging 

^f  the  notes  to  secure  it,    A  written  contract  was -introduced  in  evidence,  re- 
tsltinR  that  appellant  had  delivered  to  appellee  a  number  of  notes.  Including 
fi  life  Insurance  policy  for  $2,500  cash,  in  the  second  clause  of  which  ap- 
pellee obligates  himself  to  return  to  appellant  the  unpaid  notes  after  collect- 
ing 12,000  and  Interest.    A  receipt  reciting  settlement  in  full  for  attorney's 
feea  of  same  date  was  introduced  in  evidence.    Appellee  was  permitted  to 
Introduce  oral  testimony  to  vary  or  dispute  the  writing.    Held^That  such 
"^vldenoe  was  incompetent  without  an  allegation  of  fraud  or  mistake.    The 
-«)oort  should  have  excluded  all  that  transpired  between  the  parties  that 
tended  to  substitute  a  difiTerent  contract  or  understanding  for  the  one  evl- 
ti«nced  by  tbe  writing. 

2.  Inatructtons— The  court  should  have  instructed  the  jury  that  the  eiTect 

-of  the  writing,  the  first  mentioned,  was  a  mortgage  or  pledge  of  the  notes 

41iereln  mentioned  to  secure  to  appellee  the  payment  of  $d,500.  with  interest, 

viDd  that  the  agreement  to  rellnguish  the  fees,  executed  simultaneously  and 

•am  a  part  of  ttie  other  agreement,  was  without  lawful  consideration  and  void. 

TTbe  sole  question  then  left  to  the  jury  was,  first,  whether  there  was  a  special 

xsontraot  by  which  appellant  agreed  to  collect  the  notes  mentioned  in  his 

-ciocount  at  the  rate  claimed;  and,  second,  if  not,  then  the  jury  should  have 

^oand  such  sum   as  under  the  evidence  was  a  reasonable  compeuEation  for 

<^lie  aervlces  rendered. 

Ij.  W.  Robertson  and  £.  L.  Worthington  for  appellant. 

O.  S.  Wall  and  L.  W.  Galbraith  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

«I7Iils  suit  was  brought  by  appellant,  a  lawyer,  against  appellee,  on  an  ac- 

-oooxstfor  legal  seryicest  and 'for  mon^y  paid  tbeseabout.    The  Bervices  are 

ooi»  denied.    The  real  clef onse,. outside  tbe  value  of  the  serviceR,  is  presented 

by  «a   ploQ  that  tbe  fees  sued  for  were  eettled  by  ^  CQ|D(ract,  ma(^  September 

3     l80St  between   tbe  parties,  by  which   it  is  claimed   appellee  bought  from 

^pp^llant  his  claim  for  fees  and  five  certain   promissory  notes,  for  |3,6C0 

0fs.      There  is  no  dispute  that  at  the  time  and  place  claimed  by  appellee' 

pn^Ilant  transferred  to  him  the  notes  and  the  claim  for  fees,  or,  which  is 

ine,  appellant  agreed  to  release  his  claim  for  fees  to  get  appellee  to 
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take  the  notes  for  |8,6Q0.  Nor  is  there  cllgpute  that  appellee  at  that  tiina^ 
and  plaoe  advanced  to  and  for  appellee  the  sam  of  12,600  (about),  and  took 
poaaession  of  the  notes  and  took  appellant's  receipt  In  full  for  the  fees. 

The  disputed  question  is,  was  that  sale  an  absolute  one.  as  appellee  ooo- 
tends,  or  was  it  a  loaning  by  appellee  of  the  12,600  to  appellant,  and  a  pledg- 
ing of  the  notes  to  secure  it,  as  appellant  contends.     If  it  was  the  latter, 
then  the  agreement  evidenced  by  the  receipt,  whereby  appfllont  re]f-aff-d  or 
acquitted  appellee  of  the  fees,  was  without  lawful  consideration,  that  is,  it- 
was  in  its  nature  usurious,  and  not  obligatory  on  appellant.    Th^  form  of 
the  transaction  will  not  control;  it  is  the  fact  that  determines  its  characler. 
So  we  must  look  to  the  whole  transaction  to  determine  what  the  parti<'R  in- 
tended to  do,  and  what  they  did  in  this  connection.    The  negotiations  were- 
iMgun,  as  is  customary,  by  parol  propositions  and   counterpropositions,  re- 
sulting in  the  agreement  above  stated.    The  parties  then  reduced  to  writing- 

their  agreement,  as  follows : 

''Maysville,  Ky.,  September  8,  1888. 

"Milton  Johnson  has  sold  and  delivered  to  me,  for  the  sum  of  12,600  cash, 
the  following  notes,  vlar:  Wm.  Wormald,  mortgage,  tl,000;  J.  A.  Coughlin^ 
mortgage,  tlOO;  Wesley  Yicroy,  personal  note,  $125;  George  Myall,  personal 
note,  11,200,  and  policy  of  insurance;  John  McGraw,  chat,  mortg.,  about 
1600. 

"I  am,  however,  after  I  have  collected  (net)  on  said  notes  the  sum  of  i2.> 
600,  and  interest  from  this  date,  payable  every  six  months,  to  return  to  said 
Johnson  the  unpaid  notes  ur  cash,  if  same  be  then  collected. 

••C.  F.  ZWBIGART." 

"Septembers,  1898. 

"Received  from  C.  F.  Zweigart  full  settlement  of  attorney's  fees  due  me^ 

in  cases  of  Martin  v.  Long  and  others,  and  Zweigart  v.  Lloyd  and  others. 

In  full  to  date. 

"MILTON  JOHNSON," 

The  question   presented  by  this  appeal  is  whether  appellee  could,  by  hia 
testimony,  vary  or  dispute  the  writing  above  copied   and   signed    by  him 
without  an  allegation  of  fraud  or  mistake  in  Its  execution,  and  whether  it 
was  proper  for  the  court  to  submit  to  the  jury  the  question   of  the  binding 
efiect  of  the  above-named  writing.    Appellee  was  allowed,  over  objections, 
to  testify  as  to  an  oral  sale,  and  the  court  submitted  to  the  jury  to  decide  as 
to  whether  such  an  oral  sale  was  made.    The  court  is  of  opinion  that  thl» 
question  was  improperly  submitted  to  the  jury.    Where  a  series  of  confer- 
ences is  consummated  by  a  written  document,  executed  by  the  parties  for- 
the  expression  of  their  conclusions,  such  writing  must  be  regarded  not  only 
as  expressing  their  final  views,  but  as  absorbing  all  other  parol  understand- 
ings  prior  or  contemporaneous.    It  must  be  conclusively  presumed  In  snel» 
a  state  of  case,  in  the  absence   of  an  allegation  of  fraud  or  mistake  in  the 
execution  of  the  paper,  that  the  entire  engagement  of  the  parties  is  embraoe^i 
in  the  writing;  and  where  its  terms  are  not  uncertain,  oral  testimony  of 
previous  colloquies  between  the  parties  that  would  tend  in  any  instance  to- 
substitute  a  new  or  different  contract  for  the  one  evidenced  by  the  wrltin^^ 
must  be  rejected.    (2  Wharton  on  Evidence,  section  1014;  Crane  ▼.  William- 
■on,  28  Ky.  Law  Rep.,  689;  DeWitt  T.  Berry,  184  IT.  S.,  800.) 
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"TTblB  rule,  fotmded  upon  long  experience,  reoognizee  that  the  parties  to 
^he  aii^reement  have  seen  fit  to  oalminate  all  their  DegotlatioDB  in  a  memorial 
not  sabjeot  to  the  UDcertaintles  of  forgetfulness  or  other  similar  iDflrmity, 
«nd  have  thereby  agreed  to  adopt  saoh  memorial  as  the  sole  evidence  of  their 
vontraot.    Expedience  and  experience  alike  sastain  the  wisdom  of  the  rnle. 

Applying  the  doctrine  to  the  case  at  bar,  the  oonrt  should  have  excluded, 
-vnder  the  state  of  the  pleadings  in  this  case,  all  that  transpired  between  the 
•parties  that  tended  to  substitute  a  different  contract  or  understanding  for 
the  one  evidenced  by  the  wlrltlng.  It  should,  on  the  contrary,  have  told  the 
;)ufy  that  the  effect  of  this  writing,  the  one  first  copied  above,  was  a  mort- 
gage or  pledge  of  the  notes  therein  mentioned  to  secure  to  appellee  the.  pay- 
aa^pt  of  $2,600  and  legal  interest  from  September  8,  1808,  and  that  the  agree- 
ment to  relinquish  the  fees,  executed  simultaneously  and  as  a  part  of  the 
-oi^er  agreement,  was  without  lawful  consideration,  and  was  void.  The 
-•ole  question  then  left  to  the  jury  was,  first,  whether  there  was  a  special 
contract  (as  claimed  by  appellee)  by  which  appellant  agreed  to  colleot  the 
-notes  mentioned  in  his  account  at  the  rate  claimed  by  appellee;  and,  second, 
4f  not,  then  the  jury  should  have  found  such  sum  as  under  the  evidence  was 
«  reasonable  compensation  to  appellant  for  the  services  rendered. 

The  judgment  Is  reversed  and  cause  remanded,  with  directions  to  award 
appellant  a  new  trial  under  proceedings  not  inconsistent  herewith. 


LEBUS  V.  SXiADE,  &o. 

(Filed  January  16,  1008— Not  to  be  reported.) 

Judicial  sales— Insufliotent  description  of  real  property— In  this  action  im- 
'^roved  city  property  was  ordered  to  be  subdivided  into  three  lots  and  sold. 
TTbe  commissioner  had  the  lots  appraised  separately  and  as  a  whole.     Bids 
ig^ere  received  on  the  lots  separately  and  then  as  a  whole,  and  the  bid  on  the 
^wbole  was  accepted.    The  court  sustained  exceptions  to  the  report  of  sale, 
<aiid  set  the  sale  aside  on  the  ground  that  neither  the  judgment  directing  the 
-sale   nor  the  advertisement  described  the  property  definitely  enough  to  ap- 
'prlse  bidders  of  the  boundaries  they  would  bid  for.    The  purchaser  has  ap- 
pealed.   Held— That  the  court  properly  set  aside  the  sale  as  the  description 
of  the  lots  was  too  indefinite.    The  width  of  neither  of  the  three  lots  was 
^Iven  in  the  judgment  or  advertisement. 

J.  J.  Osborne  for  appellant. 

^Xiaflerty  &  King  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Real  property  In  a  city  was  adjudged  to  be  sold  in  proceedings  to  enforce 
lortgage  Hens.    The  property  was  improved.    It  really  constituted  one  lot. 
oourt  found  and  adjudged  it  to  be  susceptible  of  advantageous  division, 
md  ordered  it  to  be  sold  in  three  parcels,  thus:  "First,  lot  known  as  resl- 
iot  fronting  on  Bridge  street,  and  running  back  northward  142  feet; 
I,  being  known  as  the  blacksmith  shop  or  property,  being  situated  Im- 
^^oedii^tely  on  the  oorner,  the  northeast  corner,  at  the  intersection  of  Bridge 
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and  Cburob  streets;  third,  fronting  on  Cburoh  street,  the  east  side  thereof^ 
and  running  baok  east  to  the  west  line  of  lot  Ko.  1.  herein,  and  known  aft 
the  scales  lot  or  property." 

The  commissioner  executing  tbe  judgment  of  sale  sold  the  properjby  flri^ 
In  parcels,  as  above  described,  and  then  as  an  entirety,  aooepting  tbe  latter 
bid.  It  having  produced  more  than  tbe  others.  The  |adgment  of  sale  did 
not  direct  the  property  to  be  sold  as  one  lot.  It  was  appraised  in  separata 
parcels,  and  as  a  whole.  Numerous  grounds  of  exception  to  the  sale  w^ra 
filed  by  tbe  owner.  Among  them  is  one  that  neither  tbe  judgment  of  sala 
nor  tbe  advertisement  so  described  tbe  property  as  to  apprise  contemplatlnir 
bidders  of  tbe  boundaries  they  would  be  bidding  for.  The  cireuit  oonr^ 
sustained  exceptions  to  the  sale,  and  ordered  tbe  property  to  be  surveyed^ 
and  a  resale  bad.  The  purchaser  has  appealed.  The  oourt  is  of  opinion  tb^ 
tbe  description  of  tbe  lots  was  insuf9oient  to  properly  designate  tbesubdliH^ 
■ions  to  be  sold.     Tbe  width  of  tbe  first  lot  is  not  given.  '  Neither  the  width 

nor  the  depth  of  tbe  second  is  shown,  nor  is  tbe  width  of  tbe  third.    If  tbete^ 

ft 

lots  had  by  any  record,  or  by  some  well-defined  natural  objeet,  b^en  pre- 
viously marked,  as  subdivided,  these  descriptions  would  have  answered^ 
But  so  far  as  the  record  shows  this  was  tbe  first  atteinpt  to  subdivide  thia. 
property.  No  purchaser  could  have  told  from  tbe  description  -Above  Jui^ 
what  be  was  getting.  Necessarily  such  an  uncertainty  afl^eoted  the  biddings 
The  sale  was  properly  set  aside  for  that  reason. 
Judgment  affirmed. 


WILLIAMS  V.  WILLIAMS,  &c. 

(Filed  January  16,  1908— Not  to  be  reported.) 

Wills^Evidenoe— Husband  and  wife— In  this  action  contesting  a  will  tha> 
wife  of  the  attending  physician  was  a  daughter  of  tbe  testator,  and  a  contest- 
ant, and  testified,  and  afterwards  her  husband  was  introduced  as  a  witness,  to 
prove  the  mental  incapacity  of  the  testator,  but  tbe  lower  court  refused  ta 
permit  him  to  testify.  Held— That  both  husband  and  wife  could  not  testify^ 
and  the  husband  was  properly  rejected  as  a  witne&s.  On  tbe  trial  a  paper 
signed  by  a  number  of  the  adult  confestants  was  introduced  In  evidence. 
The  paper  was  an  agreement  io  set  aside  tbe  will  and  distribute  the  property^ 
as  if  no  will  had  been  written.  There  were  infants  whoBe  interests  would 
have  been  affected  by  the  agreement.  The  paper  was  competent  evldeno^  to 
prove  bias  of  the  contestants. 

H.  Clay  White  and  B.  F.  Grazlani  for  appellant. 

W.  W.  Dickerson,  Wm.  Carnes  and  A.  G.  DeJarnette  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Rear. 

In  this  contest  over  the  probate  of  the  will  of  D.  W.  Williams  the  sol^ 
question  at  issue  was  tbe  testamentary  capacity  of  tbe  testator. 

This  question  was  submitted  to  thu  jury  by  instruotinns  which  told  thtolD 
in  substance  that  if  they  believed  from  tbe  evidence  that  the  paper  offered 
by  the  propounders  was  signed  by  the  testator,  and  by  him  acknowledged  li^ 
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tbe  presenoe  of  the  snbsorlhinK  witDesFes,  who  became  snob  at  testator*!  re- 
quest, and  in  bis  presenoe,  and  tbat  at  the  time  the  testator  liad  mind  and 
memory  snflSolent  to  take  a  complete  and  rational  survey  of  his  estate,  and 
to  know  tbe  objects  of  bis  bonnty  and  his  duty  to  them,  and  to  dispose  of 
his  property  according  to  a  fixed  purpose  of  bis  own,  then  they  should  find 
tbe  paper  to  be  his  last  will.  The  evidence  abundantly  sustained  tbe  jury's 
flodinff  setting  op  tbe  will.  There  are  but  two  matters  of  evidence  com- 
plained of.  Dr.  Robinson,  who  had  been  testator's  attending  physician 
during  the  fatal  illness,  was  offered  by  tbe  contestants  as  witness  to  prove 
mental  incapacity  at  tbe  time  the  paper  was  executed.  The  doctor  was  a 
son-in-law  of  the  testator.  His  wife  was  named  as  one  of  the  devisees,  but 
seemed  to  be  unsatisfTed.  She  was  a  witness  in  favor  of  contestants,  she 
being  one  of  them.  The  circuit  court  refused  to  permit  her  husband  to 
testify.    This  was  correct. 

Section  606,  Civil  Code,  prohibits  a  husband  or  wife  from  testifying  against 
each  other;  and  ^hile  it  allows  either  to  testify  in  a  case  such  as  this.  It  ex- 
pressly provides  tbat  both  can  not.  By  offering  herself  as  a  witness  her 
husband  became  excluded.  The  fact  tbat  others  were  interested  in  whose 
behalf  he  would  have  bpen  a  competent  witness  can  not  affect  tbe  case. 
(Milton  V.  Hunter,  IS  Bush,  168;  Wise  v.  Foote,  81  Ky.,  IQ;  City  of  Coving- 
ton T.  Geyler,  93  Ky.,  875.) 

Before  the  contest  was  instituted  some  of  the  devisees,  who  were  contest- 
ants, entered  into  a  written  agreement,  and  by  their  attorney  solicited  the 
other  adult  devisees  to  join  in  it,  whereby  they  agreed  to  have  the  will  set 
aside  and  to  divide  the  estate  among  tbe  signers  as  if  it  had  descended  to 
them  I  by  the  intestacy  of  the  decedent.  All  did  not  sign  tbe  paper.  Some 
of  tbe  devisees,  who  would  have  been  deprived  entirely  of  their  interests  by 
tbe  proposed  agreement,  were  infants.  This  paper  was  offered  and  allowed 
as  evidence  against  the  contestants.  It  was  either  harmless  (in  which  event 
Its  use  in  evidence  was  not  prejudicial),  or  It  was  a  proposition  to  unlaw- 
fully suppress  a  will.'  In  the  latter  view  it  affected  tbe  good  faith  of  the 
contestants,  and  tended  to  show  the  extent  of  their  bias.  In  this  view  It 
was  relevant  as  evidence  In  the  ease  against  them.  There  is  no  error  in  tba 
zeoord. 

Judgment  affirm^. 


MORGAN  V.  WICKLIFFE. 
(Filed  January  6,  1903— Not  to  be  reported.) 
Lucius  P.  Little  for  appellant. 
Jep.  C.  Jonson  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Judge  Paynter  delivered  tbe  following  dissenting  opinion : 

The  opinion  of  the  court  will  seriously  affect  property  rights  in  this  State. 
As  it  is  disregardful  of  previous  decisions  of  this  court  I  am  constrained 
to  dissent. 

Tbe  opinion  is  based  upon  tbe  rulings  of  courts  of  other  States,  not  upon 
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a  statute  whiob  this  court  has  construed  as  being  intended  to  get  rid  of  tbe 
▼ery  doctrine  enunciated  in  the  opinion.  Section  2186,  Kentucky  Statutes, 
reads  as  follows:  *'Tbe  wife  shall  not  be  endowed  of  land  sold,  but  not  con- 
Teyed  by  the  husband  befoie  marriage,  nor  of  land  sold,  in  good  faith,  after 
marriage,  to  satisfy  a  lien  or  incumbrance  created  before  marriage,  or 
created  by  deed  in  which  she  joined,  or  to  satisfy  a  lien  for  the  purchase 
money ;  but  if  there  is  a  surplus  of  the  land  or  proceeds  of  sale  after  satisfy- 
ing the  lien,  she  may  have  dower  out  of  such  surplus  of  the  land  or  compen- 
sation out  of  such  surplus  of  the  proceeds,  unless  they  were  reoeiyed  or  dis- 
posed of  by  the  husband  in  his  lifetime." 

In  Schweitzer  v.  Wagner,  94  Ky.,  468,  the  court  had  under  consideration  the 
'Construction  of  the  statute  and  the  question  here  involved.  In  that  case  it 
appeared  that  the  wife  joined  in  the  mortgage;  in  the  proceedings  to  sell  the 
land  she  was  not  made  a  party;  afterwards  she  brought  a  suit  to  have  dower 
assigned  her  out  of  the  land.  It  was  claimed  she  was  not  a  party  to  the 
proceedings  to  enforce  the  lien,  therefore,  was  entitled  to  recover  dower. 

The  court  held  that  the  mortgage  in  whicn  she  joined  was  a  deed  in  the 
meaning  of  the  statute.  In  effect  the  court  held  that  she  by  the  mortgage 
divested  herself  of  any  right  in  the  land,  except  in  the  surplus  proceeds 
which  the  statute  gave  her.  The  statute  expressly  authorizes  the  husband 
to  sell  the  land  to  pay  a  Hen  or  iocnmbranoe  created  by  deed  (a  mortgage 
being  a  deed)  in  which  his  wife  joins.  If  he  has  the  right  to  do  that,  then 
it  is  the  duty  of  the  court  to  compel  him  to  do  It,  with  exactly  the  same  effect 
as  if  he  had  voluntarily  done  the  act. 

The  statute  was  intended  to  protect  purchasers  under  such  circumstances, 
for  the  wife  loses  her  dower  and  compensation  therefor  in  the  surplus  if 
they  are  received  or  disposed  of  by  the  husband  in  his  lifetime.  This  is  true, 
whether  the  surplus  proceeds  were  received  by  the  husband  as  the  result  of 
a  private  or  judicial  sale  of  the  property  to  satisfy  a  lien  or  incumbrance. 
These  conclusions  are  supported  by  Malone  v.  Armstrong,  79  Ky.,  248; 
Batliff  V.  Mason,  92  Ky.,  190;  Johnson  v.  Cantrill,  92  Ky.,  69;  Tisdale  v. 
Bisk,  7  Bush.  141. 

In  Tisdale  v.  Bisk  the  court  expressly  held  that  the  widow's  "title  can  not 
be  extended  to  the  land  purchased  by  appellant's  vendor  from  the  court  and 
conveyed  to  him  by  the  court  without  incumbrance  of  any  lien  In  her  favor." 

As  neither  the  mortgagee  nor  purchaser  were  under  any  liability  to  the 
wife,  no  bond  to  her  was  necessary,  although  she  was  unnecessarily  made  a 
party  to  the  action.  The  plaintiff  had  no  right  to  the  surplus  proceeds  or 
liability  for  its  application,  and  the  purchaser  was  not  compelled  to  look  to 
the  application  of  any  part  of  the  purchase  money,  therefore,  the  bond  could 
not  protect  the  wife  against  the  act  of  the  husband  in  getting  the  surplus 
proceeds,  if  any.    It  would  have  been  an  idle  thing  to  have  executed  it.  , 

Judges  White  and  Hobson  concur  in  this  dissenting  opinion. 


BELL  V.  HMITH,  &o. 

(Filed  January  9,  1903— Not  to  be  reported.) 

Infants^Judiclal  sales— A   proceeding  was  instituted   by  one  heir,  who 
was  an  adult,  against  two  other  heirs,  who  were  infants,  one  of  whom  was 
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'Under  fonrteen  yeara  of  age,  to  tell  a  honte  and  lot  alleged  to  be  worth  about 
9800,  It  being  alleged  that  tbe  property  was  not  sueoeptible  of  dlTlslon. 
Prooesfl  wae  served  pereonally  on  the  Infant  under  fonrteen  years  of  age,  but 
'was  not  served  on  any  of  tbe  persons  named  in  section  6S,  Civil  Code  of  Prac- 
tioe,  bat  tbe  statutory  guardian  answered  and  joioed  in  tbe  prayer  of  the 
petition.  A  judgment  of  sale  was  ordered  and  appellant  beoame  the  purchaser 
of  the  property,  and  instituted  this  action  to  set  aside  the  sale  on  account  of 
Irregularities.  Held— That  tbe  purchaser  acquired  a  perfect  title.  Although 
process  was  not  properly  serTed  on  tbe  infant  the  object  of  the  Code  was 
anbstautlally  complied  with  when  the  statutory  guardian  appeared  and 
-answered. 

2.  Divisibility  of  property— The  lot  is  forty  feet  wide  and  100  feet  long, 
with  a  bouse^on  it,  and  no  proof  as  to  its  indivisibility  was  necessary. 

B.  G.  Stoll  for  appellant. 

Wm.  Wood  and  J.  Alexander  Chiles  for  appellee. 

Appeal  from  Fayette  Circuit  Court.  ^ 

Opinion  of  the  court  by  Judge  Paynter. 

Mrs.  Combs  died  seised  and  possessed  of  a  bouse  and  lot  in  the  city  of 
Ijezington,  leaving  as  her  only  heir  at  law  appellees,  Frank  Smith,  Henry 
Sumett  and  John  Burnett,  the  Burnetts  being  infants.  Smith  instituted 
this  action  against  tliem,  askiog  a  sale  of  the  property,  averring  that  Henry 
Burnett  was  seventeen  and  John  Burnett  fifteen  years  of  age;  that  the  prop- 
erty was  of  less  value  than  1800,  and  that  It  was  not  susceptible  of  division 
without  materially  impairing  its  value  and  asked  a  sale  of  it,  and  that  Its 
proceeds  be  divided  so  as  to  give  one-third  to  each  of  them. 

The  court  ordered  tbe  property  sold,  and  the  appellant,  Bell,  became  the 
purabaser.  He  seeks  to  have  tbe  sale  set  aside  for  various  reasons,  the  prin- 
tslpal  one  being  as  considered  herein. 

One  of  the  grounds  for  setting  aside  tbe  sale  is  that  tbe  infants  were  not 
served  with  process  as  required  by  section  53  qf  the  Civil  Code  of  Practice, 
which  reads  as  follows:  **If  the  defendant  be  under  the.  age  of  fonrteen 
years  the  summons  must  be  served  on  his  father;  or^  if  he  have  no  father, 
•un  his  guardian;  or,  If  he  have  no  guardian,  on  his  mother;,  or,  If  be  have 
no  mother,  on  the  person  having  charge  of  him.  If  any  of  the  parties  upon 
whom  summons  is  directed  to  be  served  by  this  section  is  a  plaintiff,  then 
It  shall  be  served  on  the  person  who  stands  first  In  tbe  order  named  In  said 
section,  and  who  is  not  a  plaintiff;  and  if  all  such  persons  are  plaintiffs,  it 
'Shall,  on  the  affidavit  of  one  or  more  of  tbem  showing  that  fact,  be  the  duty 
of  the  clerk  of  the  court  to  appoint  a  guardian  ad  litem  for  the  infant,  and 
the  summons  shall  be  served  on  such  guardian." 

It  appears  ^hatone  of  the  Infants  was  under  fourteen  years  of  age  at  the 
time  the  summons  was  served  upon  him.  It  was  served  by  glvlnsr  him  a 
«opy,  not  by  giving  a  copy  to  tbe  person  designated  in  the  section.  The 
method  cf  serving*  a  summons  on  iofants  under  fourteen  years  of  age  pre- 
•orlbed  by  tbe  Code  is  to  bring  tbe  attention  of  some  one  of  those  mentioned 
In  the  Code  thaitilbe  infant  In  which  such  one  is  particularly  interested  bad 
been  sued,  and  that  his  rights  were  to  be  affected  thereby.  It  was  believed 
that  In  this  way  the  Infant's  Interest  would  be  looked  after  by  the  one  most 
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iDtereatod  In  blm.  While  the  flammoDB  was  not  servAd  on  the  infaTit'fl  Bt«t-> 
ntory  fKuardlan,  that  guardian  appeared^  answered  for  bim  and  joined  lo 
the  prayer  of  the  pecicioner  for  a  sale  of  the  property.  All  that  a  aumznon» 
oould  have  acoompllshed  had  It  been  served  upon  the  statutory  guardian 
was  aocomplished  when  she  appeared  and  answered  for  the  Infants;  8h» 
and  her  wards  were  before  the  oourt.  The  appeaiance  of  the  infants,  under 
the  ciroumstanoes  stated,  made  the  judgment  oonolusive  on  their  rightt. 
(Garr  v.  Eble,  &c.,  16  Ky.  Law  Rep.,  661;  Lawrence  v.  Connor,  19  Ky.  Law 
Bep.,  88;  Cheatham  v.  Whitman,  86'Ky.,  614;  Shelby  t.  Harrison.) 

Theoaseof  Isert  v.  Davis,  17  Ky.  Law  Bep.,  686,  does  not  coDfllot  witb 
these  oasen.  because  in  that  case  it  appeared  the  statutory  guardian  wa» 
plaintiff,  and  did  not  appear  for  the  infant,  and,  of  course,  made  no  defense- 
for  him. 

It  in  claimed  that  the  pleading  filed  by  the  administrator  of  Mrs.  Comb» 
was  In  the  nature  of  an  action  to  settle  the  estate.  It  Is  sufficient  to  say 
that  the  ad|DiDi<;trator  joined  in  the  prayer  to  gell  the  land,  and  if  anj 
creditors  had  any  claim  upon  the  fund  arising  from  the  sale  the  oourt  can- 
fully  protBct  them.  It  is  insisted  that  there  was  no  proof  that  the  property 
could  not  be  divided  without  materially  impairing  its  value.  The  lot  waft 
40  feet  wide  and  100  feet  long,  with  a  house  upon  it.  The  oourt  will  presame- 
tbat  it  oould  not  have  been  divided  without  materially  impairing  its  value. 
(Fought  V.  Henry,  13  Bush,  478.) 

The  record  is  sufficient  to  show  that  the  interest  of  each  infant  was  1ea» 
than  1100.  In  our  opinion  the  appellant  will  get  a  good  title  under  bis  pur- 
chase. 

Judgment  is  affirmed. 


EEININQHAM  v.  KEININGHAM'S  EX'OB. 

(Filed  January  16,  1908>— Not  to  be  reported.) 

1.  Wills—Doty  of  pergonal  representative— E.  and  bis  wife  had  beeiy 
divorced  by  a  decree  of  the  Fayette  Circuit  Court,  in  which  the  custody  of 
their  child,  a  little  girl  about  six  years  old,  was  given  to  her  mother.  The- 
judgment  reserved  the  right  to  make  further  orders  concerning  her  future 
custody.  When  the  girl  was  about  fifteen  years  old  her  father  died,  resident 
in  the  District  of  Columbia,  leaving  about  11,800  in  money,  whiob  be  dit- 
posed  of  by  his  will  in  trust  to  F.,  if  she  was  living  and  could  bo  found». 
directing  said  F..  as  his  executor,  to  use  all  reasonable  means  and  expeoM- 
to  find  bis  daughter  and  make  known  to  her  his  character  and  history,  and 
to  use  the  money  given  in  trust  in  his  discretion  for  his  daughter's  benefit, 
towards' educating  and  training  her,  allowing  her  such  sums  of  money  for 
clothing  and  sustenance  as  he  deenied  proper,  and  requested  that  he  take 
control  of  and  train  her  as  he  would  his  own  daughter.  The  will  further- 
provided  that  if  the  daughter  should  fail  or  refuse  to  obey  the  will  of  ber 
father,  then  the  executor  should  pay  the  bequest  to  the  son  of  the  executor. 
Shortly  after  the  prohiire  of  the  will  the  executor  learned  that  the  testatot't 
daughter  was  living  with  her  mother  nml  f^tepfnther  near  White  Hall,  Mad^^ 
ison  ouunty.  and  wri>t<  Ikt  a  Utter,  informing  her  of  the  bequest  of 
father,  aud  requesting  her  to  come  and  live  with  him.  The  daughter  lo 
spouse  wrotd  u  letter,  bt.tting  tbut  bbe  was  happy,  and  well  oared  for,  and 
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deollDlDff  to  leave  her  mother,  but  ezpresfed  a  desire  to  coofonu  to  the- 
wlehea  of  her  father.  The  ezeoutor  wrote  another  letter,  expresslog  hla 
willingness  to  take  charge  of  her  and  apply  the  funds  as  directed  by  tbe  will. 
No  further  response  from  the  daughter  was  reoeived.  and  the  executor  paid 
the  fund  over  ,to  the  son,  thus  construing  the  acts  of  tbe  daughter  as  a  dis- 
obedience of  the  will  of  her  father.  The  daughter  brought  this  suit  to  re- 
cover the  legacy.  Held— That  the  executor  did  not  exercise  reasonable 
diligence  in  complying  with  tbe  wishes  Of  the  teiBtator  before  paying  the 
money  over  to  bis  son.  It  was  his  duty  to  see  her  personally,  and  fully  ex- 
plain the  terms  of  the  will  to  her  and  her  mother.  He  bad  no  right  to  de~ 
mand  custody  of  the  girl  while  she  was  in  the  ourtody  of  tbe  mother  under 
decree  of  court.  The  court  could  have  reinstated  the  case  on  the  docket, 
and  would  have  made  proper  orders  for  the  custody,  education  and 
maintenance  of  the  child.    She  is  entitled  to  recover  the  legacy. 

9.  Jurisdiction— Although  testator  died  resident  in  the  District  of  Colum- 
bia, and  his  executor  qualified  there,  the  legatee  had  the  right  to  sue  the- 
executor,  who  has  removed  to  this  State,  to  recover  her  legacy. 

John  H.  Wilson  and  Hazelrigg  Ss  Ghenault  for  appellant. 

T.  L.  Bdelen  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

.    Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellant,  Jennie  Moss  Keiningham,. 
against  the  appellee,  H.  F.  Finley,  as  executor  of  her  father,  James  L. 
Keiningbam,  to  recover  a  legacy  devised  to  her  by  her  father's  will.  The- 
fatber  of  appellant  died  domiciled  in  the  District  of  Columbia,  and  his  will 
was  probated  in  the  proper  court  of  the  district,  and  appellee  duly  qualified 
as  executor  thereof  and  took  possession  of  the  devised  estate.  After  making* 
a  number  of  small  bequests  to  relatives,  the  will  contains  the  following  pro- 
visions : 

"5tb.  I  will  and  bequeath  all  the  money  I  have  on  band,  or  on  deposit  in 
tbe  National  Bank  of  tbe  Republic  in  this  city  (after  the  payment  of  all  my 
ust  debts  and  funeral  expenses)  to  H.  F.  Finley,  in  trust  for  my  daughter, 
Jennie  Moss  Eeiningh&ro,  if  living,  and  can  be  found. 

''6th.  I  will  that  my  executor  hereinafter  named  use  all  reasonable  meana 
and  expense  to  find  my  said  daughter,  and  make  known  to  her  my  history 
and  character,  as  be  shall  believe  me  to  have  lived.  And  he  will,  in  his  dis- 
oretloD,  use  the  money  hereby  given  biro  in  trust  for  my  said  daughter'» 
benefit,  towards  educating  and  training  her,  as  in  his  Judgment  shall  be  best 
for  her  interest,  allowiog  such  sums  of  money  to  her  for  clothing  and  sus- 
tenance, from  time  to  time,  as  in  his  judgment  shall  appear  to  be  proper 
and  consistent  with  her  age,  wants  and  means  in  his  bands,  putting  such 
money  at  interest  as  best  he  can  for  her  interest,  as  shall  not  be  immediately^ 
wanted  for  the  uses  above  indicated,  and  if,  when  my  said  daughter  sbal> 
arrive  at  the  age  of  twenty-one  years,  there  shall  be  any  balance  in  the- 
hands  of  my  executor,  he  shall  pay  the  same,  with  any  accrued  interest  ii> 
his  hands,  to  my  daughter. 

"7th.  If  my  said  daughter  shall  not  he  living,  or,  if  living,  shall  die  before- 
abe  attains  tbe  age  of  twenty  one  years,  without  issue  of  her  body  livlng- 
aod  born  in  lawful  wedlock,  then   in  that  event  my  will  is  that  all  th» 


1332  KEININGHAM  V.  KEININGHAM'S  EX'OB. 

beqaest  made  Id  trust  for  her  beoflfit  shM  be  paid   by  my  ezeoutor  to  my 
oouaiD,  F.  W.  Finley,  to  whom  I  hereby  give  and  beqneath  it. 

"Ofcb.  I  will  that  my  executor  take  ooDtrol  of  and  raise  and  train  my  said 
daughter  as  he  wonld  his  own  daughter  in  so  far  as  the  money  given  him 
for  that  purpose  will  allow,  anrl  that  she  will  submit  to  him  in  all  respects 
•as  she  would  to  me,  my  purpose  being  for  her  alone  to  receive  the  benefit  of 
her  bequest  hereinbefore  made ;  but'Shall  my  said  daughter  fail  or  refuse  to 
-obey  my  will  in  this  respect,  then  it  is  my  will  that  my  executor  pay  this 
bequest  to  my  friend  and  relative,  F.  W.  Finley. 

"}Otb.  I  hereby  appoint  aud  request  my  friend,  H.  F.  Finley,  to  carry  out 
In  its  true  spirit  this  my  last  will  and  testament.  '* 

After  setting  out  the  facts  above  recited,  the  plaintiff  alleged  that  James 
Xi.  Keiningbam  had  on  deposit  to  his  credit  in  the  National  Bank  of  the 
Republic  at  the  time  of  his  death  11,786.76,  which  was  taken  possefslon  of 
by  the  defendant  as  executor.  And  in  the  second  paragraph  of  her  amended 
petition  she  alleges  that  she  was  born  on -the  S6tb  day  of  June,  1876;  that  on 
the  20th  day  of  May,  1881,  her  mother  was  divorced  from  her  fatber  by  a 
judgment  of  the  Fayette  Circuit  Court ;  that  she  was  then  only  six  years 
old,  and  was  placed  in  the  custody  of  her  mother.  The  Judgment,  however, 
reserved  the  right  to  make  any  orders  in  regard  to  her  future  custody  as  the 
«ourt  might  think  proper;  and  that  by  virtue  of  this  judgment  she  lived 
with  her  mother  and  under  her  control  until  the  death  of  her  father  without 
«ny  communication  of  any  kind  with  him ;  that  when  her  father  made  hia 
will  he  did  not  know  of  her  whereabouts,  or  whether  she  was  living  or  dead; 
that  shortly  after  his  death  the  defendant  addressed  a  letter  to  her  at  White 
Hal],  Madison  county,  Kentucky,  where  she  was  then  residing  with  her 
mother  and  her  stepfather,  the  letter  being  dated  March  18.  1800,  in  which 
be  informed  her  of  her  father's  death,  and  the  provisions  of  h)s  will  with 
reference  to  her,  and  invited  her  to  become  a  member  of  his  family,  in  ao- 
•cordance  with  her  father's  wishes,  promising  to  dlFcharge  in  good  faith  the 
iluties  imposed  by  his  trust:  that  this  letter  was  received  through  the  mail, 
«nd  was  taken  possession  of  by  her  mother,  who  wrote  and  mailed  to  the  de- 
fendant in  plaintiff's  name  the  following  letter: 

*'Whlte  Hall,  Madison  Co.,  Ey.,  March  18,  1890. 
^'Hon.  H.  F.  Finley: 

"Dear  Sir— Tours  of  the  18th  to  hand,  and  contents  noted.  I  thank  you 
very  kindly  for  the  interest  you  and  jour  family  have  manifested  to  me,  and 
am  sorry  to  be  under  the  painful  necessity  of  declining  your  offer  of  accept- 
ance as  A  ward.  You  will  please  pardon  me  for  expressing  myself  freely  to 
you  upon  this  subject.  In  the  first  place,  understand  I  do  not  wish  to  inter- 
fere with  or  act  in  any  way  contrary  to  my  father's  last  will  and  testament. 
But  it  was  my  mother  who  has  struggled  through  adversity  to  obtain  for 
me  all  the  advantages  I  have  had,  and  it  is  to  her  that  I  owe  all.  And  it 
would  be  contrary  to  nature's  laws  for  me  to  leave  her  now  that  I  can  be  a 
<3omfort  and  help  in  her  declining  years.  Truly  if  a  child  has  a  friend  it  cer- 
tainly is  her  mother,  aud  from  my  own  experience  have  found  it  to  be  the 
•case.  My  home  Is  plentiful  and  happy,  which  necessitates  me  to  decline 
your  kind  offer  in  your  home.  My  uncle,  Charles  F.  Smith,  of  Bichmond, 
flays  he  met  you  several  times  in  Williamsburg,  and    would  have  cheerfully 
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fCiTon  you  all  the  iDformatloii  oonceroiiig  my  whereabouts  bad  be  known  of 
my  father's  illness  or  desire  to  see  me  before  bis  death,  as  also  my  nnole  and 
annti  Mr.  and  Mrs.  Million,  would  have  cheerfully  fflven  my  father  my  ad- 
dress last  fall  when  he  wa»  in  Kentucky  on  a  visit.  I  will  not  say  more  on 
this  subjeot,  as  there  is  enough  being  said  throughout  Kentucky,  but  it 
would  he  a  great  satisfaction  if  you  would  send  me  a  copy  of  bis  will." 

In  response  to   this  communication  the  defendant,   Finley,   addressed  to 
ber  the  following  letter : 

''Washington,  D.  C,  Marofa  SI,  1890. 
*'Mlss  Jennie  M.  Keiningham, 

"White  Hall.  Ky. : 
"Dear  Miss— Your  letter  of  the  18th  inet.  to  hand.    Its  tone  is  the  reverse- 
of  what  I  wished  it  to  be,  but  you  are  young  yet,   and  I  shall  not  despair. 
Tou  have  need  of  an  education  now,  later  on  you  may  not  be  so  'pleasantly 
and  plentifully  situated.'    With  good  education   you  can  more  certainly  be 
able  to  aid  yourself  and  mother,  and  it  will  be  of  great  satisfaction  to  you 
in  after  life.    It  oan  but  be  the  wish  of  jour  mother  and  relatives  that  you 
be  educated  and  fitted  for  the  position  in  the  best  circles  of  society  and  use- 
falness.    And  even  though  you  may  be  so  situated  that  you  can  and  will  ob- 
tain this,  without  the  provisions  made  for  yon   by  your  father,   I  can   but 
hope  yon  will  take  and  use  for  your  accomplishment  the  small,  but  sufficient, 
sum  left  by  your  father  for  this  purpose.    I   know  you   know   but  little  of 
your  father's  life.    I  know  you  were  not  forgotten   by  him   in  his  earnest 
prayers  for  your  welfare.    You,  more  than  all  else,  he  desired  to  know  and 
love  him,  and  he  was  worthy  of  it.    He  was  loved   by  all  who  knew  him 
here,  and  all  who  loved  him  felt  an  interest  in  your  welfare.    If  jou  wil> 
allow  me,  I  will  love  you  as  my  own  daughter,  and  treat  you  in  the  sitme 
way;  and  guard  and  protect  you  as  a  father.    I  would  deny  you  notliing- 
that  I  would  give  my  own  child,  and  shall  feel  sadly  disappointed  if  you 
shall  refuse  to  accept  the  wish  and  will  of  your  father  as  expressed  in  his 
will.    Now  it  would  be  to  the  interest  of  my  family  that  you  should  not  do- 
this,  for  in  this  event  you  refuse  tc  allow  me  to  advise  and  superintend  your 
education  and  training,  the  money  left  in  my  hands  for  this  purpose  goes 
to  my  son.    But  I  want  you  to  have  it,  and  you  shall  if  you  will.    I  can 
put  you  in  school  now  with  my  own  daughter;  you  will  be  surrounded  with 
fit  and  pleasant  associations;  and  you  will  be  loved  and  cared  for  and  in  all- 
respects  treated  as  a  young  lady  of    your  age  should.    Now  I  do  not  wish  to 
respond  to  the  suggestion  in  your  letter,  in  substance  that  you  could  have 
been  found  and  brought  to  the  bedside  of  your  father  before  he  died.    The- 
reasons  why  this  was  not  done  are  abundant,  and  will  be  satisfactory  to  you 
whenever  you  will  give  opportunity  to  learn   them.      The  relations  that 
existed  between  your  father  and  mother  were  not  pleasant,  but  be  is  dead. 
I  have  no  doubt  be  died  a  Christian.    If  he  eried  in  life,  which  all  do,  let 
the  grave  hide  his  faults,  and   let  those  that  live  forgive  and   forget  all 
wrong,  real  or  imaginary.    He  loved  you  and  prayed  for  you,  his  prayera 
ought  not  to  be  in  vain. 

"I  go  home  the  first  of  next  month,  and  would  like  to  take  you  with  me 
and  put  yon  in  school.    I  hope  you  will  consult  your  friends  and  relativea 
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Id  regaid  to  tbls  matter,  and  trust  yoDr  own  good  soDse  apd  that  of  yoar 
frioDdB  will  deoide  for  the  best.  Your  friend, 

**H.  F.  FINLEY." 

That  wbeo  she  received  this  letter  she  was  ODiy  fifteen  years  of  age,  utidei 
the  coDtrol  of  her  mother,  and  being  well  treated,  provided  for  by  her  and 
her  stepfather;  that  she  did  not  know  what  to  do,  or  how  to  aot  in  the 
premises;  and  that  she  had  no  power,  without  the  consent  of  her  mother,  tc 
accept  defendant's  proffer  of  protection;  that  the  defendant,  Finley,  did  not 
oome  to  see  her,  or  take  any  steps  to  reinstate  the  divorce  suit  upon  the 
docket  of  the  Fayette  Circuit  Court,  or  to  get  any  order  as  to  her  oare  and 
oustody,  so  as  to  enable  her  to  comply  with  her  father's  will ;  that  on  the 
16tb  of  May,  1890,  then  four  months  after  he  had  received  the  funds,  he  paid 
t)ver  to  his  son,  F.  W.  inley,  about  11,^00  of  the  money  devised  to  her  by 
her  father;  that  in  February,  1993,  he  made  a  settlement  of  his  accounts  a 
her  guardian  with  the  judge  of  the  Whitley  County  Court,  in  which  he 
-charged  himself  with  11,220.86  as  a  balance  remaining  in  bis  hands  as  ez> 
-ecutor  of  her  father.  On  this  pleading  the  case  was  submitted,  and  the  cir- 
cuit judge  decided  that  she  was  not  entitled  to  any  relief,  and  struck  the 
^ase  from  the  docket.    From  that  judgment  the  plaintiff  appeals. 

It  is  the  contention  of  appellees  that  this  judgment  should  be  affirmed  for 
two  reasons:  First,  because  he  was  appointed  and  qualified  as  executor 
and  received  the  assets  in  the  District  of  Columbia,  the  domicile  of  testator 
at  the  time  of  his  death ;  and  that  for  this  reason  he  can  only  be  required  to 
answer  for  the  faithful  discharge  of  his  duties  in  the  tribunals  of  the  Dis- 
trict of  Columbia;  second,  that  the  averments  of  plaintiff's  petition  and  the 
exhibits  filed  therewith  clearly  show  a  performance  on  bis  part  of  all  the 
duties  imposed  upon  him  by  testator's  will,  and  a  refusal  on  the  part  of 
plaintiff  to  comply  with  the  conditions  annexed  to  the  bequest  to  her  by  the 
terms  of  the  will. 

Appellee  has  cited  numerous  authorities  of  great  weight  to  support  the 
oontention  that  an  executor  can  not  be  su#d  outside  the  jurisdiction  of  his 
appointment  for  a  failure  to  carry  out  the  trust  imposed  upon  him ;  but  in 
the  early  case  of  Doisey's  Ex'or  v.  Dorsey's  Adin'r,  38  Ky.,  280,  it  was  held 
by  this  court,  in  an  opinion  by  Judge  Underwood,,  that  the  distributee  of  a 
decedent  might  enforce  distribution  in  the  courts  of  the  titate  of  assets  re- 
ceived by  an  administrator  appointed  in  Maryland  if  found  in  this  State. 
This  case  was  followed  by  that  of  Atcberson's  Heirs  v.  Lindsey,  46  Ey.,  86, 
in  which  the  administrator  and  infant  heirs  of  John  Atchi>rson  sought  to 
recover  of  James  Lindsey,  who  administered  upon  the  estate  of  decedent  In 
South  Qarolioa,  certain  assets  received  by  him  in  that  State.  And  the  con- 
tention was  uiade  in  that  case  that  as  Lindsey  was  appointed  administrator 
In  South  GaroliDa  and  received  the  assets  sued  for  there,  he  could  not  be 
held  responsible  in  the  tribunals  of  this  State  for  the  surplus  remaining  in 
his  hands  at  the  suit  of  a  local  administrator  and  infant  heirs  of  decedent. 
In  response  to  this  contention  tbe  court,  through  Judge  Marshall,  after  re- 
ferring to  the  case  of  Dorsey's  Ex'or  v.  Dorsey's  Adm'r,  quoted  supra,  said: 
^'Upon  the  express  authority  of  this  case,  and  under  our  own  sense  of  what 
is  required  by  convenience  and  justice,  and  of  the  comity  due  to  the  sover- 
eignty and  laws  of  South  Carolina,  we  are  gf  the  opinion  that  the  mere  fact 
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tbat  LiDdsey  was  appointed  iBdmiDisferator  Id  tfaat  State,  and  reoeived  there 
the  assets  for  wbloh  be  is  now  obarfced,  does  not  of  itself  exempt  him  from 
all  liability  to  be  sued  in  the  tribunals  of  this  State  for  a  claim  growing  ont 
of  his  baving  thus  received  the  assets,  or  the  proceeds,  of  which  the  com- 
plainant, or  some  of  thtfm,  are  entitled.  Whether  any  decree  should  finally 
be  rendered  against  him  on  this  account  may  depend  upon  the  facts  dis- 
olosed  in  his  answer  and  upon  the  proof,  but  we  think  he  was  bound  to  an- 
«wer. " 

The  question  was  again  before  tbisoourt  in  Manioc's  Adm*rv.  Titswortb, 
47  Ky..  607,  and  in  a  well-considered  opinion  by  Judge  Simpson  it  was  de- 
cided that  it  was  settled  doctrine  in  this  State  **that  the  administrator  or 
«zeoutor,  who  is  appointed  or  who  qualifies  in  another  State,  and  there  re- 
•oeives  assets  in  his  hands,  may  be  sued  in  the  tribunals  of  this  State  by  the 
persons  entitled  to  such  assets,  if  he  shall  have  removed  to  and  settled  in 
this  State. " 

It  follows  from  these  decisions  that  appellant  was  entitled  to  maintain  this 
«uit  against  the  appellee  to  recover  the  balance  found  due  in  his  hands  after 
the  payment  of  the  debts  of  the  decedent  in  the  courts  of  this  State,  if  shown 
entitled  thereto.  It  is  apparent  from  even  a  casual  reading  of  the  will  that 
two  ideas  were  dominant  in  the  mind  of  testator:  First,  he  desired  the  bulk 
of  the  property  owned  by  him  should,  after  his  death,  go  to  his  daughter  for 
ber  education  and  maintenance;  second,  that  she  should  Le  thrown  under 
the  Influence  of  bis  friends  and  relations  rather  than  those  of  her  mother. 
To  this  end  he  directs  that  his  executor  should  use  all  reasonable  means  and 
oypense  to  find  her  apd  acquaint  her  with  his  history  and  character,  and 
^ben  found  should  take  control  of,  raise  and  train  her  as  his  own  daughter. 
Tba  queetion  then  to  be  determined  is  whether  appellee  carried  out  in  good 
Calfeb  the  spirit  and  intention  of  testator's  will  with  reference  to  his  daugh- 
ter, and  whether  she,  with  a  full  understanding  of  her  rights,  refused  to 
•aeoept  the  provision  made  for  ber  with  the  annexed  condition.  It  is  essen- 
tial to  a  correct  decision  of  this  question  that  we  should  look  at  the  sur- 
roundings of  the  parties.  Appellant  at  that  time  was  only  fifteen  years  old; 
-abe  had  never  known  her  fatlier;  her  life  had  been  spent  ezclusivt<]y  in  the 
society  and  companionship  of  her  mother  and  her  friends,  and  on  whom  the 
burden  and  care  of  her  support  had,  up  to  that  time,  been  thrown.  Her  age, 
aurronndings  and  opportunities  in  life  rendered  it  wholly  improbable  that 
«be  would  realize  the  importance  of  the  proposition  communicated  to  her  by 
letter  by  an  utter  stranger, 'who,  in  this  formal  way,  invited  her  to  leave 
ber  mother  and  fri^ds  for  the  society  and  companionship  of  persons  with 
whom  she  had  no  acqtiaintanoe,  and  of  whom  in  all  probability  she  had 
never  heard.  Besides,  she  ooald  not  have  left  the  custody  of  her  mother 
without  her  consent,  even  if  she  desired  to  do  so,  without  violating  the 
judgment  of  the  Fayette  Circuit  Court,  which  at  that  time  was  in  full  force 
and  effect.  In  qualifying  as  executor  of  his  deceased  friend  appellant 
assumed  to  discharge  delicate  and  solemn  duties  to  his  orphan  and  negleuted 
ofaild.  Under  these  circumstances  the  two  formal  letters  of  appellant  to 
ber  did  not  measure  up  to  the  full  requirement  of  the  duties  assumed  by 
falm.  The  spirit  of  the  will  required  that  he  should  seek  her  out,  make  her 
personal  acquaintance,  detail  to  her  the  history,  life  and  character  of  her 
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deoeased  fatber,  and  to  have  ImpreBsed  her  with  hie  einoerity  and  frlendthl|> 
for  her,  and  the  advantages  wbloh  wonld  have  aooriied  to  her  from  a  loyal 
compllanoe  ^Ith  the  wishes  of  ^her  father.    And  when  his  attention  waa. 
called  to  the  conditions  of  the  jadgmentof  divorce,  plaolnft  her  in  the  ons-' 
tody  of  her  mother,  it  was  his  dnty  to  have  gone  before  the  judge  of  the- 
oourt  and  asked  his  iotervention,  and  that  he  be  awarded  the  onstody  and 
clothed  with  the  power  to  direct  the  education  of  this  young  girl.    It  seema. 
that  there  can  be  no  room  to  doubt  that  if  these  steps  had   been  taken  thai  * 
some  plan  would  have  been  devised  under  the  judgment  of  the  court  to  carry 
out  the  wishes  of  testator,  and  to  have  secured  to  appellant  the  provision 
made  for  her  in  her  father's  will.    At  least  he  should  have  given  her.  aa.' 
suggested  in  his  letter,  some  reasonable  opportunity  to  change  her  mind, 
Instead  of  hastening  to  pay  over  the  money  to  his  own  son. 

The  trial  court  erred  in  sustaining  the  demurrer  to  appellant's  amended 
petition,  and  the  judgment  dismissing  her  petition  is  reversed  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 
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(Filed  January  10,  1908-Not  to  be  reported.) 

Municipal    government— Damages— Surface    wafer— Instructions —Appel- 
lant brought  this  action  against  appellee,  alleging  that  the  olty  in  construct- 
log  its  streets  and  drains  had  collected  the  surface  water,  by  diverting  it 
from  the  natural  course  in  which  it  was  accustomed  to  flow,  and  throwlng- 
it  in   unusual  quantities  into  the  branch,  without  enlarging  the  culvert 
through  which  it  was  required  to  pass;  that  tbe  overflow  of  appellant's  lot 
thus  occasioned  caused  great  damage  to  appellant's  property.    The  answer- 
was  a  traverse,  but  admits  that  it  did  divert  the  drainage,  covering  a  small 
area,  from  its  natural  course.    It  further  alleges  that  this  was  done,  and  the 
culvert  coDBtruoted  more  than   fifteen   years,   and   that  the  overflow  com- 
plained of  occurred  more  than  five  years  before  the  institution  of  tbe  action, 
and  pleads  the  statute  of  limitation.    A  trial  resulted  in  a  verdict  for  appel- 
lee, from  which  this  appenl  Is  prosecuted.    The  proof  showed  that  tbe  over- 
flows occurred  every  year  for  twelve  years  before  the  bringing  of  this  suit, 
and  frequently  withiu  Ave  years.    Held— That  a  olty  is  liable  to  tbe  property 
bolder  who  has  been  damaged  by  the  collection  of  surface  water  and  its  dis- 
charge upon  bis  premises,  provided  the  city  did  any  act  that  caused  the  ac- 
cuiQulation  of  surface  water  at  the  point  charged.    Each  overflow  -of  appel- 
lant's lot  occurring  within   five  years  next  before  the  institution   of  thia 
action,  if  caused  by  appellee  in  the  manner  complained  of,   was  a  distinct- 
trespass.    So  it  is  wholly  immaterial  whether  the  acts  of  appellee,  which 
caused  tbe  iucreased  flow  of  water  on  appellant's  lot,  were  committed  within 
fifteen  years  before  the  bringing  of  the  action  or  not.    It  is  suffldent  if  tha- 
condltlons  resulting  from  those  acts  continued  to  exist,  and  that  in  conse- 
quence thereof  the  injuries  to  appellant's  property  were  caused  within  Hy^ 
years  before  tbe  institution  of  tbe  action.    The  court  improperly  Instructed 
tbe  jury  that  if  appellant's  property  was  injured  by  the  overflow  of  surface- 
water  within  five  years  before  bringing  the  suit,  and  that  such  overflow  waft, 
caused  by  appellee's  manner  of  constructing  tbe  sewers  on  its  streets,  stllL 
they  were  not  authorized  to  find  for  appellant  unless  they  further  believeAL 
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from  tbe  evidence  that  the  sewers  were  ooDstruoted  within  fifteen  years  be-^ 
fore  tbe  institution  of  tbe  action.  Tbey  should  have  been  instructed  to  find 
whether  such  conditions  were  produced  by  the  acts  of  tbe  appellee  com- 
plained of;  whether  they  existed  at  the  time  and  were  tbe  cause  of  tbe  over- 
flow of  and  injury,  if  any,  to  appellant's  lot,  and  finally  whether  the 
overflows  occurred  within  tbe  five  years  next  before  tbe  bringing  of  the 
action.  Tbe  court  erred  in  giving  the  second  instruction,  authorizing  the 
jury  to  apportion  tbe  damages  in  case  the  damage  was  caused  by  the  In- 
suiBclency  of  tbe  culvert.  It  was  diflScult.  if  not  impossible,  for  tbe  jury,  to 
perform  tbe  task  requiied  of  them  by  this  instruction. 

B.  S.  Crawford  for  appellant. 

Geo.  P.  Johnson  and  W.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  lirought  by  appellant  in  the  Whitley  Circuit  Court  to  re- 
cover of  appellee,  city  of  Williamsburg,  damages  for  the  overflow  of  his 
residence  lot  by  surface  water,  and  to  compel  appellee  to  enlarge  its  culvert, 
or  provide  other  means  of  escape  for  the  water,  to  prevent  further  injury  to 
his  property. 

The  overflow  is  alleged  to  have  come  from  a  branch  or  stream  into  which 
tbe  city,  in  cODStructing  its  streets  and  drains,  had  collected  the  surface 
water,  by  diverting  it  from  tbe  natural  course  in  which  it  was  accustomed 
to  flow,  and  throwing  it  in  unusual  quantities  into  the  branch,  without  en- 
larging the  culvert  through  which  it  was  required  to  pass  to  such  an  extent 
as  to  carry  it  off;  that  tbe  overflow  of  appellant's  lot  thus  occasioned  washed 
away  the  soil,  and  left  pools  of  water,  filled  with  filth  from  the  privies  and 
stables  of  his  neighbors,  standing  on  tbe  lot,  causing  disagreeable  and  un- 
bealtbful  odors,  that  compelled  him  to  close  the  front  of  his  bouse  for  days 
and  weelss  at  a  time. 

The  answer  of  appellee  traverses  the  allegations  of  tbe  petition,  but  admits 
that  it  did  divert  tbe  drainage,  covering  a  small  area,  from  its  natural  course. 
It  avers,  however,  that  this  was  done  and  tbe  culvert  constructed  more  than 
fifteen  years,  and  that  the  overflow  complained  of  occurred  more  than  five 
years  before  the  institution  of  this  action,  and  pleads  the  statute  of  limita- 
tion in  bar  of  a  recovery.  Other  matters  of  defense  are  relied  on  in  tbe  an- 
swer not  necessary  to  consider,  as  they  were  practically  ignored  by  tbe 
parties  on  the  trial  and  by  the  court  in  the  instructions  given.  Tbe  trial  in 
tbe  court  below  resulted  in  a  verdict  for  appellee,  and  appellant's  motion  for 
a  new  trial  having  been  overruled  tbe  case  comes  to  this  court  by  appeal. 
While  tbe  evidence  introduced  on  the  trial  in  the  lower  court  was  conflict- 
ing, much  of  it  conduced  to  prove  that  appellant's  property  has  been  injured 
as  alleged  in  the  petition,  and  that  the  overflows  of  which  he  complains 
have  occurred  every  year  for  twelve  years  next  before  the  bringing  of  the 
suit,  and  frequently  during  the  last  five  years  of  that  time;  and  further, 
that  some  of  appellee's  streets,  ditches  and  drains,  by  tbe  opening  of  which 
tbe  surface  water  was  diverted  from  its  natural  course  and  thrown  on  ap- 
pellant's lot  in  unusual  valume,  have  been  constructed  in  less  than  fifteen 

vol.  24—85 
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yeskTB  of  the  instltntloD  of  his  action,  find  since  the  gutter  complained  of 
-was  made.  It  has  been  repeatedly  held  by  this  court  that  a  city  is  liable  to 
the  property  bolder  who  has  been  damaged  by  the  collection  of  surface 
^ater,  and  its  discharge  upon  bis  premises,  provided  the  pity  did  any  act 
that  caused  the  accumulation  of  water  at  the  point  charged.  A  recent 
•declaration  of  this  doctrine  will  be  found  In  Thoman  v.  City  of  Covington, 
23  Ey.  Law  Kep.,  117. 

In  L.  &  N.  R.  R.  Co.  v.  Cornelius,  23  Ky.  Law  Rep.,  1069,  which  was  an 
action  for  damages  for  destruction  of  a  field  of  tobacco  in  1899  from  the 
negligent  construction  of  a  culvert  made  by  the  railroad  company  in  1886, 
this  court  said:  "The  issue  made  In  the  evidence  and  presented  to  the  jury 
by  the  instructions  was  upon  the  question  whether  the  construction  of  the 
«ulvert  was  proper  and  skillful.  This  being  so,  it  follows  that  the  injury 
Tesultlng  from  collecting  the  surface  water  upon  the  land  opposite  and  cast- 
ing it  in  a  body  upon  appellee's  land  is  not  to  be  considered  as  of  a  per- 
manent  character,  but  each  overflow  was  a  distinct  trespass,  and  the  statute 
•of  limitation  began  to  run  only  from  the  time  when  the  overflow  occurred." 

The  same  doctrine  was  announced  by  this  court  in  City  of  Louisville  v. 
Ooleburn,  23  Ky.  Law  Rep..  67,  which  was  an  action  to  recover  damages  for 
injury  to  plaintiff's  property  from  the  unskillful  grading  and  paving  of  the 
•carriage  way  of  Twenty-fourth  street,  whereby  the  surface  water  accumu- 
lated and  stood  in  the  gutter,  emitting  foul  and  loathsome  odors  to  such  an 
«zteut  as  to  poison  the  atmosphere  around  her  lot.  The  plea  of  the  statute 
of  limitation  was  relied  on  to  defeat  a  recovery,  in  discussing  which  this 
court  said :  *' Ordinarily  in  actions  for  injury  to  real  estate  the  plaintiff  can 
only  recover  for  injury  done  up  to  the  commencement  of  the  action.  In 
•addition  to  that  it  does  not  appear  to  us  that  the  Injury  in  this  case  Is 
necessarily  of  a  permanent  character  like  that  sustained  from  the  constrvc- 
tion  and  operation  of  a  railroad,  which  In  its  nature  is  necessarily  endur- 
ing. On  the  contrary  it  may  be  remedied  by  a  regrade  of  the  street,  or, 
what  is  more  probable,  by  the  extension  of  the  sewerage  system  of  the  city 
•along  this  street."     •    ♦    * 

It  is  mnnifest  that  the  oft-recurring  overflow  of  plaintiff's  lot,  which  ap- 
pears to  have  been  superinduced  hy  appellee's  dU-erting  much  of  the  surface 
water  from  its  natural  course,  might  have  been  prevented  by  enlarging  its 
oulvert  or  prnvidliig  other  means  of  efcape  for  the  water.  Besides,  the  over- 
flows that  occurred  within  five  years  after  the  institution  of  the  action 
would  doubtless  have  been  prevented  if  appellee  had  complied  with  its 
promise  to  provide  for  the  eFcape  of  the  water,  which  it  seems  to  have  made, 
to  procure  the  disniissil  of  a  former  suit  brought  against  it  by  appellant  In 
the  same  court,  for  Injiiriea  Riinilar  to  thosn  now  complained  of. 

In  our  view  of  the  law.  eaoh  overflow  of  npijellant's  lot  occurring  within 
five  years  next  before  the  institution  of  this  action,  if  caused  by  appellee, 
in  the  manner  coinplaint'd  of,  was  a  distinct  trespass,  as  said  in  L.  &  N.  K. 
R.  Co.  apainst  Cornelius,  supra.  So  it  is  wholly  Immaterial  whether  the 
act"''  of  api)elle«  which  caused  the  increa.«ed  flow  of  water  on  appellant's  lot 
were  committed  within  the  fifteen  jears  ])rcce(Iing  tl)e  bringing  of  the  action 
or  not.     It  is  {-uniciiiit  if^the  conditions  jci-nltii  g  fionj  ihote  acts  continued 
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1o  exist,  and  that  In  oonsequenoe  thereof  the  injuries  to  appellant's  property 
^ere  oansed  within  five  years  after  the  Instltation  of  the  action. 

We  are  of  opinion  that  the  court  erred  in  giving  instruction  No.  1  as  the 
law  of  the  case,  for  it  in  effect  told  the  jury  that  although  the  lot  of  the  ap- 
pellant may  have  been  injured  by  overflow  of  surface  water  within  five  years 
next  before  the  bringing  of  the  action,  and  that  such  overflow  was  caused 
by  appellee's  manner  of  constructing  the  sewers  on  its  streets,  still  they 
^ere  not  authorized  to  And  for  appellant  unless  they  further  believed  from 
the  evidence  ^hat  the  sewers  were  constructed  within  fifteen  years  before  the 
Institution  of  the  action.  It  was  not  proper  to  submit  to  the  jury  the  ques- 
tion of  whether  the  conditions  which  caused  the  overflow  of  the  lot  were 
produced  by  appellee  within  or  beyond  the  fifteen  years  next  before  the  ]n« 
^titution  of  the  action,  as  it  is  not  material,  but  they  should  have  been  in- 
'structi'd  to  find  whether  such  conditions  were  produced  by  the  acts  of  the 
appellee  complained  of,  whether  they  existed  nt  the  time  and  were  the  csiuse 
-Xit  the  overflow  of  and  injury,  If  any,  to  appellant's  lot,  and  finally,  whether 
the  overflows  occurred  within  the  five  years  next  before  the  bringing  of  the 
-'action. 

We  likewise  disapprove  of  the  Fecond  infltruction  given  by  the  circuit  court 
^s  it  erroneously  directed  the  jury,  If  t'hey  found  that  appellant's  damages 
severe  caused  partly  by  reason  of  the  InsufiQciency  of  the  culvert  to  carry  off 
the  water,  and  partly  by  appellee's  diverting  water  to  It,  but  for  which  it 
^ould  not  have  flowed  to  the  culvert,  they  Rhould  find  against  appellee  for 
^uoh  proportionate  part  of  the  damages  as  were  caused  by  the  diverting  of 
the  water.  By  this  instruction  the  jury  were  led  into  the  realm  of  specula- 
tion, and  required  to  apportion  the  damages  by  allowing  only  such  as  re- 
sulted from  the  diversion  of  the  water  by  appellee.  It  must  be  presumed 
that  appellee  knew  the  capacity  of  the  gutter,  and  if  it  so  negligently  con- 
-«tructed  its  streets  nr  sewers  as  to  divert  the  surface  water  from  its  natural 
course,  and  throw  it  in  increased  volume  where  it  would  have  to  flow 
through  the  gutter  in  order  to  escape,  and  the  gutter,  by  reason  of  its  in- 
ability to  accommodate  the  increased  flow,  caused  the  water  to  back  upon 
«nd  overflow  appellant's  lot,  can  it  be  said  that  the  insufifloleiicy  of  the 
gutter  contributed  any  less  to  the  Injury  of  the  lot  than  the  diverting  of  the 
water*  We  think  not.  It  was  dlfflcalt,  If  not  impossible,  for  the  jury  to 
perform  the  tnsk  required  of  them  by  this  Instruction.  All  that  was  needed 
tin  the  point  Intended  to  be  covered  by  It  was  a  simple  instruction  defining 
the  measure  of  damages  applicable  to  the  Issues  and  state  of  facts  presented. 

On  account  of  the  errors  contained  in  the  instiuctlons  the  cause  is  re- 
versed and  remanded  for  a  new  trial,  and  for  further  proceedings  consistent 
with  the  opinion  herein. 


(Former  publication  omitted  by  mistake.) 

I.OCISV1LLE    AND    JEFFBniiSONVILLK    FEKRY    CO.    v.    COMMON- 
WEALTH. 

(Filed  June  13,  VM).) 

Taxation— Statute   of   limitation— Section   4(21,  Kentucky   Statutes,    pro- 
vides that  a  lien  can  not   be  enforced    for    taxes  against  property   which 
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has  b«eD    transferred  more  than    five  years,    but  it    does    not   Umft   tb- 
time  wllbln  which  an  action  shall  be  brought  to  enforce  a  lien  for  taxc^fe 
against  tbe  owner.    Taxes  do  not  become  due  until  after  assessroent,,  and  the- 
oauM  of  action   to  recover  same  does  not  accrue  until   after  assessment. 
Action  to  recover  taxes  are  barred  five  years  aftei  assessment. 

Hurophrey~&  Davie  for  appellant. 

M.  H.  Thatcher  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pajnter. 

The  questions  involved  in  this  case  are  the  same  as  in  five  other  cases  ot* 
tbe  same  appellant  ^gniost  the  same  appellee,  this  day  decided,  except  it  is. 
Insis&ed  that  .the  statute  of  limitation  bars  a  recovery.  This  court  deoided 
in  Central  Railway  and  Bridge  Co.  v.  Commonwealth,  20  Ky.  Law  Rfp. , 
1890,  that  an  action  could  t>e  maintained  under  certain  sections  of  the  Ken^ 
tuoky  Statutes,  not  necessary  to  mention,  but  it  is  saffioieBt  to  say  tbe  riffbt 
to  do  so  is  not  based  on  the  act  to  which  counsel  refer.  Section  40S1,  Ken* 
tuoky  Statutes,  being  a  part  of  the  act  of  November  11,  1S92,  gives  the  Com« 
xuonwealth.  and  each  county,  incorporated  city,  town  and  taxing  district 
a  lien  on  the  property  assessed  for  the  taxes  due  them  respectively,  wbloh 
shall  not  be  defeated  by  gift,  devise,  sale  or  alienation,  or  any  means  what' 
ever,  unless  tbe  gift,  devise,  sale  or  alienation  shall  have  been  made  for* 
more  than  five  years  before  the  institution  of  proceedings  to  enforce  the 
Hen,  and  nothinR  shall  be  exempt  from  levy  and  sale  for  taxes  and  cost  In- 
cident to  the  sale.  This  section  gives  a  state  of  case  wherein  the  lien  can 
not  be  enforced,  but  does  not  seem  to  limit  the  time  in  which  the  Common* 
wealth,  county,  city,  etc.,  shall  assert  a  lien  against  property  undisposed  of 
by  the  owner.  We  have  examined  the  revenue  act,  and  are  unable  to  find 
any  provision  therein  limiting  the  time  in  which  an  action  sb'all  be  broQ^tht 
to  enforce  a  claim  for  taxes  against  the  owner.  Taxes  are  liabilities  created 
by  statute  and  are  barred  after  tbe  lapse  of  five  years  after  they  are  due  and 
payable,  and  they  do  not  become  due  until  after  the  assessment  is  maitw 
(Section  2615.  Kentucky  Statutes.)  These  taxes  were  not  assessed  ud  il 
1898.  and  of  course  the  statute  does  not  bar  a  recoTery. 

The  judgment  is  affirmed. 


MEACHAM  V.  DE.MOCRATIC  STATE  EXECUTIVE  COMMITTEE.  &o. 

(Filed  January  20.  1908.) 

Appeals— Advancement  of  case— The  transcript  was  filed  in  this  court 
four  days  after  the  beginning  of  the  term,  and  a  motion  made  to  docket  'tnd 
advance  it  for  decision.  Held— That  the  law  does  not  authorise  docketing 
and  advancing  the  case.  This  court  has  uniformly  held  that  under  seotl  ma 
768  and  754,  Civil  Code  of  Practice,  appeals  do  not  stand  for  trial  unless  the 
transcript  is  filed  twenty  days  before  the  beginning  of  the  term,  except  by 
consent  of  all  parties  In  interest.  Section  788,  Civil  Code  of  Praoticei  con* 
firms  this  rule. 

John  W.  Ray  for  appellant. 

W.  S.  Pryor  for  appellee. 
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Appeal  from  FrankllD  Circuit  Court. 

Chief  Justice  BurnaTu  delivered  the  followiog  response  to  motion : 

The  appelkiDt  a^ks  that  the  appeal  In  this  case  be  docketed  and  advanced 
1for  decision  at  this  term  of  the  court.  The  judgment  appealed  from  was 
tendered  on  the  6th  day  of  January,  1903,  and  the  appeal  granted  by  the 
lower  court.  The  record  was  filed  in  this  court  on  the  9th  day  of  January, 
1003,  four  days  after  the  beginning  of  the  present  term  of  this  court. 

The  time  for  trial  and  decision  of  appeals  in  this  court  are  regulated  by 
ceotlons  758  and  754  of  the  Civil  Code,  which  are  as  follows: 

* 'Section  763.  Appeals  shall  stand  for  trial  during  the  first  term  twenty 
days  before  which  the  transcript  is  filed  in  the  clerk's  oflSce,  if— 

"Ist.  The  appeal  be  granted  by  the  Inferior  court;  or— 

*'2d.  The  appearance  of  tbo  appellee  be  entered  five  days  before  the  day  on 
^hiob  the  case  is  set  for  tiial  on  the  docket;  or— 

"8d.  The  appellee  be  summoned   actually  twenty  days,  or  constructively 
thirty  days,  before  said  day. 

''Section  754.  Ist.  The  clerk  shall  arrange  the  appeals  upon  the  docket, 
setting  the  proper  number  for  each  day  of  the  term;  and  in  arranging  them 
may  have  due  regard  to  the  convenience  of  litigants,  in  placing  together 
the  appeals  from  the  several  judicial  districts. 

*'2d.  He  shall,  at  least  fifteen  days  before  each  term^  furnish  a  copy  of  the 
dooket  to  the  publio  printer,  who  shall  immediately  print  not  less  than  five 
hundred  ooples  thereof,  and  send  one  of  said  copies  to  the  clerk  of  each  cir- 
tsait  court,  chancery  court,  and*conrt  of  common  pleas,  for  public  use;  and 
^be  claim  of  the  printer  shall  be  approved  and  certified  by  the  court,  and  be 
paid  as  other  claims  upon  the  treasury." 

This  court  has  uniformly  held  that  under  these  provisions  of  the  Code  ap- 
peals do  not  stand  for  trial  unless  the  transcript  is  filed  twenty  days  before 
^he  beginning  of  the  term,  except  by  consent  of  all  parties  in  interest.  And 
^bis  construction  is  abundantly  fortified  by  section  7S8  of  the  Code,  which 
provides : 

''Section  73S.     The  appellant  shall  file  the  transcript  in  the  office  of  the 
^lerk  of  the  Conrt  of  Appeals  at  least  twenty  days  before  the  first  day  of  the 
second  term  of  said  court  next  after  the  granting  of  the  appeal,  unless  the 
'^ourt  extend  the  time>.  as,  for  cause  shown,  the  court  may  do." 

For  these  reasons  the  motion  to  dooket  and  advance  is  overruled. 


PIRMAKN    V.    NEWPORT,    LICKING   AND  ALEXANDRIA    TURN- 
PIKE CO. 

(Filed  January  20,  1903— Not  to  be  reported.) 

Turnpikes— Negligence— Damages— Evidence—Appellnnt,  in  his  petition, 
-alleges  that  in  riding  over  a  bridge  on  appellant's  road  his  horse  stepped 
upon  and  broke  through  a  defective  and  decayed  plank  in  the  floor,  and  that 
lie  was  thrown  from  his  horse  to  the  floor  and  sustained  severe  and  painful 
iDJuriee,  which  confined  bim  to  bis  bed  for  several  weeks,  causing  him  great 
-expense  In  nursing  and  medical  attention,  and  sought  to  recover  damages 
^erefor.    The  petition  also  alleged  that  appellee  knew,  or  could  have  known 
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prior  thereto  by  tbe  exerolae  of  ordiDary  oare  and  diligence,  of  the  exlstenee  of* 
saoh  defective  plank.  At  tbe  close  of  appellant's  evidence  tbe  court  gave  U^ 
tbe  jary  a  peremptory  instruction  to  find  for  appellee,  from  whicb  rulings 
this  appeal  Is  prosecuted.  Held— That  tbe  peremptory  Instruction  was  Sm- 
*properly  given.  The  evidence  shows  that  tbe  bridge  spans  a  stream  about. 
eighteen  feet  wide  and  was  sufBciently  high  for  a  man  to  walk  under  It 
without  difflculty,  and  that  several  planks  showed  decay  and  cracks.  The- 
court  Improperly  excluded  evidence  as  to  tbe  general  condition  of  tbe  bridge. 
Tbe  law  imposes  upon  turnpike  companies  tbe  legal  duty  to  keep  its  bridgea 
safe  for  public  travel,  and  to  this  end  should  cause  such  Inspections  to  be^ 
made  as  ordinary  care  required,  and  to  see  that  the  timbers  are  strong  and^ 
suitable  for  tbe  purpose  for  which  tbey  are  intended. 

C.  L.  Baison,  Jr.,  and  Ablering  &  Caldwell  for  appellant 

S.  C.  Bailey  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Burnam. 

The  appellant.  Adolph  PlrmaTin,  instituted  this  suit  against  tbe  appe]]6e». 
the  Newport,  Licking  and  Alexandria  Turnpike  Co.,  and  alleged   in   snb«^ 
stance  that  on  the  Tth  day  of  October,  1900,  whilst  riding  horseback  aerosaa 
bridge  on  the  defendant's  road,  his  horse  stepped  upon  and  broke  through  a 
defective  and  decayed  plank  in  the  floor  of  tbe  bridge;  and  that  the  defend- 
ant knew,  or  could  have  known  prior  thereto  by  the  exercise  of  ordinary  oare^ 
and  diligence,  of  the  existence  of  such  defective  plank;  and  that  by  rea80ik> 
thereof  be  was  thrown  from   bis  horse  against  tbe  floor  of  tbe  bridge,  sns^ 
taining  serious  injuries,  from  which  he  suflCered  great  pain  and  was  conflned 
to  bis  bon^e  and  prevented  from  attending  to  bis  business  for  six  weeks,  and 
was  compelled  to  and  did  pay  $36  for  medical  servioes  rendered  him,  and* 
asked  a  judgment  because  of  such  injuries,  sulfering,  medical  attention,  eto« 
Tbe  defendant  controverted  the  affirmative  averments  of  tbe  petition,  and 
plead  contributory  negligence.    At  the  conclusion  of  tbe  pkilntiff 'a  evSdenoa 
the  court  directed  the  jury  to  find  for  tbe  defendant  upon  the  ground  tba^ 
there  was  no  testimony  conducing  to  show  that  the  defendant  oompany 
knew,  or  could  by  tbe  exercise  of  ordinary  care  have  known,  of  tbe  deeayed 
and   rotten  condition  of  tbe  plank  which  broke,  and  from  tbe  judgment, 
thereto  plaintiff  appeals. 

The  testimony  is  conclusive  that  the  floor  in   defendanf^s  bridge  broka^ 
beneath  the  weight  of  plaintiff  and  his  horse,  as  he  was  rkling  ovpr  H;  and 
that  in  consequence  thereof  he  was  thrown  from  his  horM*  and  sustained  in« 
juries  which  conflned   him   to  his  bouse  for  several  we^kR;  and   that  they 
were  of  a  very  painful  character,  requlrlns  the  einplojmHnt  of  a  physician 
to  whom   he  paid  a  fee  of  $36  for  bin  serviocR,  lje8ld»>8  <  ther  attention  from 
members  of  bis  household.    We  do  not  agree  with  >he  contention  of  the  tria^ 
court  that  there  was  no  evidence  conducing  to  show  that  the  defect  in  de- 
fendant's bridge  could   not  have  been  discovered  by  the  use  of  ordinary  oara 
on  their  part.     It  was  shown  that  the  briilge  spanned  a  stream  eighteen  feet 
wide,  and  was  sufficiently  high  for  a  man  to  walk  under  it  without  diffioulty. 

Fred  Weber,  a  witness   for  the   plaintiH,   testiOed   that  he  looked   at  tha 
bridge  after  tbe  accident  from  the  under  side  and  noticed  that  a  plank  closa 
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to  the  oneivblcb  broke  tbrougb  vfaa  oracked  entirely  across  and  considerably 
sprunKt  and  tbat  tbere  was  also  some  rotten  lumber  on  the  side  of  tbe  hole; 
and  that  be  oould  see  from  the  upper  side  tbat  two  other  planks  in  the  floor 
of  the  bridge  were  badly  decayed.  The  plaintiff  also  offered  to  prove  the 
general  condition  of  the  bridge,  which  the  conrt,  upon  exception,  refused  to> 
allow. 

The  law  imposes  upon  turnpike  companies  tbe  legal  duty  to  keep  it» 
bridges  safe  for  public  travel,  and  to  this  end  should  cause  such  inspections- 
to  be  made  as  ordinary  care  required,  and  to  see  that  the  timbers  are  strong 
and  suitable  for  tbe  purpose  for  which  they  are  intended.  In  passing  npoi> 
this  question,  in  the  case  of  the  Frankfort  Bridge  Co.  v.  William,  89  Ey., 
405,  the  court,  through  Judge  Bwing,  said  :  "The  public  is  deeply  interested 
In  its  being  a  Rafe  bridge,  the  security  and  safety  of  the  lives  of  the  citizens 
as  well  as  their  property  required  tbat  it  should  be  constructed  with  care 
and  caution,  and  its  condition  and  safety  well  looked  to  by  the  company 
before  they  open  their  gates  and  hold  out  to  the  public  inducements  to  ven> 
ture  upon  it.  It  is  not  to  be  expected  tbat  tbe  citizen  when  he  approaches 
tbe  bridge  will  alight*  and  examine  for  himself  to  ascertain  whether  tbe 
bridge  has  lieen  constructed  in  a  workmanlike  manner,  and  upon  a  suitable 
plan  or  with  proper  materials,  but  he  has  a  right  to  look  to  and  trust  in  tbe 
company  that  those  things  have  been  attended  to  and  that  tbe  bridge  is  safe. 
If«  therefore,  the  company  have  not  attended  to  those  things  with  ordinary 
vlgilanoe  at  least,  they  are  unquestionably  liable  to  any  persons  who  have 
been  injured  in  their  person  or  property  by  reason  thereof." 

We  are  of  the  opinion  that  tbe  trial  court  erred  in  excluding  testimony  a» 
to  the  general  condition  of  this  bridge.  "The  thing  speaks  for  itself."  And 
if  tbe  general  appearance  of  the  structure  indicated  neglect  and  decay,  it 
Tvas  enough  to  put  tbe  defendant  upon  inquiry  as  to  its  condition. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


WILSON,  &c,   V.  WINSOR,  LETTON,  &c. 

(Filed  January  30,  1908— Not  to  be  reported. ) 

Fraudulent  conveyance— Husband  and  wife— Undue  influence— Tn  tbio 
action  by  appellees  it  is  sought  to  cancel  a  deed  of  conveyance  made  by  a 
husband  and  wife  to  a  third  party,  who  conveyed  same  to  the  husband  for  & 
consideration  of  14.445.16,  alleged  to  have  been  paid  at  tbe  date  the  deed  wa» 
executed.  Mental  incapacity  and  undue  influence  are  alleged  as  grounds 
for  cancellation  of  the  deed.  Held— That  the  evidence  preponderates  in 
favor  of  appellants  thnt  she  was  capable  and  competent  to  trade,  transact 
business  and  protect  her  rights  in  bufsinesa  transactions  with  strangers,  but 
tbat  she  was  not  capable  and  competent  to  deal  with  and  protect  her  rights 
as  against  her  husband,  who.  as  the  fwidence  shows,  was  a  man  of  strong 
will  power  and  a  shrewd  business  man,  and  who  had  her  love  and  confidence, 
she  being  under  his  control.  The  conveyance  from  tbe  husband  and  wife  to 
the  husband's  brother,  and  from  th«  brother  to  the  husband,  was  for  the  sole 
purpose  of  getting  the  title  out  of  the  wife  and  in  the  husband  in  order  that 
it  might  descend  to  his  child  and  prevent  the  heirs  of  the  wife  from  receiving 
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QDy  benefit  therefrom,  and  that  the  recited  consideration  in  said  deed  of 
$4,446.15  was  a  pretense  and  false,  and  that  she  received  no  part  of  said  con- 
sideration, and  same  wad  inserted  in  the  deed  to  deceive.  The  marital  re- 
lationship existing  between  these  parties,  the  advanced  age  of  the  wife,  the 
questionable  strength  of  her  will  power  and  mind,  and  the  Tinqut»8tioDable 
strength  of  Lis  will  power,  makes  this  one  of  the  cases  which  places  the  bnr- 
den  upon  the  grantee  and  those  claiming  under  him  to  show  by  the  clearest 
evidence  that  the  wife  understood  the  nature  and  effect  of  the  transaction, 
and  that  it  was  fair  and  just  to  her. 

Russell  Mann,  W.  S.  Pryor,  J.  M.  McVey,  B.  M.  Dickson  and  T.  £.  Ash- 
brook  for  appellants. 

McMillan  &  Talbott  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

This  action  has  heretofore  been  in  this  court  on  appeal,  as  appears  In  19 
Ky.  Law  Bep.,  1154.  Judge  QufPy,  speaking  for  the  court,  reversed  and 
remanded  the  cause,  with  directions  to  *'set  aside  the  agreement  in  the 
original  suit  and  cancel  the  deed  from  the  said  Verlinda  Cray  to  M.  A. 
Cray,  and  the  deed  from  M.  A.  Cray  to  John  B.  Cray,  and  adjudged  the  land 
to  the  real  representatives  or  heirs  at  law  of  the  said  Verlinda  Cray. 

The  court  afterwards,  in  the  same  case,  on  petition  for  rehearing,  said : 
''That  so  much  of  the  opinion  rendered  in  this  oase  as  directs  the  cancella- 
tion of  the  deed  from  Verlinda  Cray  to  M.  A.  Gray,  and  the  deed  from  M.  A. 
Cray  to  John  B.  Cray,  and  adjudging  the  land  to  the  real  representatives 
and  heirs  at  law  of  said  Vet-linda  Cray,  is  withdrawn,  but  the  residue  of  the 
opinion  shall  remain  in  full  force,  and  the  cause  is  remanded,  with  direo- 
tions  to  the  court  below  to  set  aside  the  agreement  and  Judgment  rendered 
pursuant  thereto  and  hold  the  same  for  naught,  and  the  parties  may  litigate 
the  questions  involved  in  the  original  suit.  In  other  words,  all  queatlons 
affecting  the  validity  of  the  deed  from  Verlinda  Cray  to  M.  A.  Cray,  and  the 
deed  from  M.  A.  Cray  to  John  B.  Cray,  may  be  further  litigated  and  the 
parties  may,  if  they  so  desire,  amend  their  pleadings  and  take  such  addi- 
tional proof  ^n  support  of,  or  adverse  to,  said  deeds  as  they  may  desire.'* 

On  the  return  of  this  cause  to  the  lower  court  appellants  offered  an  amend- 
ment to  their  answer,  pleading  the  statute  of  limitation.  The  lower  court, 
in  the  exercise  of  its  discretion,  refused  to  allow  the  plea  to  be  filed,  and 
this  court  is  of  opinion  that  the  lower  court  did  not  abuse  its  discretion  in 
so  refusing.  A  great  many  witnesses  were  heard  on  each  side;  the  one  to 
show  that  Verlinda  Cray  was,  by  reason  of  her  advanced  age,  ill  health  and 
mental  incapacity,  incompetent  to  trade,  transact  business  and  dispose  of 
her  property  and  protect  her  rights,  and  also  that  her  husband,  John  R. 
Cray,  was  a  man  of  strong  will  power  and  a  shrewd  businessman  and  trader. 
The  other  to  show  that  Verlinda  Cray  was  strong  in  body  and  mind  and 
fully  capable  of  knowing  her  property,  the  value  of  it,  and  of  disposing  of  it 
with  a  fixed  purpose  and  intention,  and  fully  (lapable  of  protecting  her  rlghti 
In  all  transactions.  The  lower  court,  upon  this  evidence,  found  for  the  ap- 
pellees. 

We  are  of  the  opinion  that  the  evidence  preponderates  in  favor  of  appel- 
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lantfl  that  she  was  capable  and  oompetent  to  trade,  transaot  business  and 
protect  her  riches  in  business  transactions  with  strangers,  but  that  she  was 
not  capable  and  comp«-tent  to  deal  with  and  protect  her  rights  as  against 
her  husband,  who,  as  the  evidence  shows,  was  a  man  of  strong  will  power 
-and  a  shrewd  business  man,  and  who  had  her  love  and  confidence,  she  being 
under  his  power  and  control.  Let  us  consider  the  sobject  of  undue  influ- 
ence independent  of  incompetency  as  affecting  transactions  between  husband 
and  wife. 

In  Story's  Equity  Jurisprudence,  section  1896,  we  find  this  language: 
*' Courts  of  equity  examine  every  such  transaction  between  husband  and 
wife  with  anxious  watchfulness,  caution  and  dread  of  undue  influence." 

To  the  same  effect  is  the  doctriae  laid  down  by  this  court  in  the  case  of 
"Golding  V.  Goldlng,  83  Ky.  Reps.,  55:  "The  chancellor,  at  the  instance 
-of  the  wife,  will  scrutinize  closely  the  conduct  of  the  husband  and  the 
motive  influencing  the  wife  to  part  with  her  estate,  and  when  the  husband, 
having  won  the  affections  of  his  wife,  has  such  an  influence  over  her  as  to 
make  her  entirely  subordinate  to  his  will,  the  chancellor  will  not  undertake 
to  adjudge  that  the  parties  are  dealing  at  arm's  length  and  hold  the  wife  to 
the  contract,  as  he  would  a  stranger.  Tho  husband  will  not  be  allowed  to 
take  advantage  of  the  marital  relation  so  as  to  invest  himself  with  title  to 
the  wife's  estate,  and  then  insist  upon  her  ability  to  resist  his  importunities 

8  a  reason  to  make  her  stand  by  the  executed   agreement  investing  him 
with  title." 

The  court  is  of  the  opinion  that  the  conveyance  from  Verlinda  Gray  and 
her  husband  to  his  brother,  M.  A.  Gray,  and  from  M.  A.  Gray  back  to  his 
t>rotber,  John  R.  Gray,  was  for  the  purpose,  and  only  purpose,  of  getting  the 
title  out  of  Yerlinda  Graj  and  in  John  R.  Gray,  that  it  might  descend  to 
ills  child  and  prevent  Verlinda  Gray'i  heirs  from  receiving  any  benefit 
therefrom;  and  that  the  recited  consideration  in  said  deed  of  14,446.16  was  a 
pretense  and  false,  and  that  she  received  no  part  of  said  consideration,  and 
same  was  inserted  in  the  deed  to  deceive. 

For  proof  of  this  fact  we  refer  to  the  following  language  in  the  answer  of 
John  R.  Cray,  filed  in  the  original  action  in  1801  of  Verlinda  Gray  against 
bim,  after  traversing  the  allegations  of  the  petition,  in  general  terms,  viz.  : 
""Defendant  says  that  his  said  wife  had  no  children  at  the  time  of  her  mar- 
riage to  him  or  at  the  time  of  the  execution  of  said  deed :  she  was  then  about 
fifty  years  of  age  and  it  was  highly  improbable,  if  not  Impossible,  that  any 
children  would   be  horn    to  her;    and   she  expressed  the  desire  to  give  to 

— all  of  her  real  est  ite^  and  states  that  she  desired  and  intended 

that  be  and  his  children  should  have  the  same  because  of  her  affection  for 
them;  and  the  said  conveyance  and  sale  of  said  land  to  M.  A.  Gray  was 
made  at  her  special  instance  and  request,  and  the  same  was  wholly  voluntary 
upon  her  part. ' ' 

If  It  was  a  fact  that  she  actually  received  $4,446.15  in  hand  paid,  as  stated 
In  the  deed,  why  the  necessity  of  using  this  language  in  his  answer  and 
«eek  to  change  the  consideration,  or  in  part  change  that  named  in  the  deed 
to  love  and  affecrtion?  This  of  itself  makes  it  evident  to  our  mind  that  all 
'Was  not  fair  and  equitable  on  the  part  of  John  R.  Gray  and  M.  A.  Gray. 
We  also  refer  to  the  depositions  of  J.  B.  Gray  and  J.  A.  L.  Wilson,   the 
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former  beiiiR  the  bod  of  M.  A.  Cray,  and  the  other  the  rod  of  appellaDt,  aod 
also  the  depoBltioD  of  J.  N.  Bos8,  cashier  of  the  Carlisle  Deposit  Bank. 
WilsoD  and  Cray  profess  to  have  been  present  when  said  deed  was  executed 
and  saw  M.  A.  Cray  pay  to  Verlinda  Cray  the  amount  of  cash  named  Id  tb» 
deed,  and  that  Yerllnda  Cray  gave  all  of  It  to  her  husband  except  $1,000,. 
which  she  retained.  Younfr  Cray  claimed  that  he  received  the  cash  on  a 
check  of  his  father,  payable  to  him  one  or  two  days  prior  to  the  date  of  the- 
deed,  April  28,  1879.  The  bank's  books,  as  shown  by  the  evidence  of  Boss, 
the  cashier,  show  that  no  such  transaction  took  place;  that  no  such  amount 
of  money  was  drawn  by  M.  A.  Cray  In  fnvor  of  any  one,  from  April  1,  1879. 
to  August  13,  1879,  and  on  August  18.  1879,  his  account  is  charged  with  » 
check  given  to  Yerllnda  Cray  for  12,22-2.67  on  a  check  professed  to  have  been 
given  April  28,  1870,  the  date  of  the  deed.  And  on  September  1,  1879,  hi» 
account  is  also  charged  with  a  check  to  Verlinda  Cray  for  11,722.69.  It  ia 
certain  that  M.  A.  Cray  did  not,  on  April  28,  1879,  pay  to  Verlinda  Cray 
84,446.15  in  money,  and  also  on  the  same  date  give  hex  the  two  checks  named 
above.  We  are  convinced  that  the  young  men  were  mistaken  about  seeing- 
the  cash  on  that  occasion,  and  it  is  possible  that  these  checks  were  an  after- 
thought, to  further  the  deception,  and  were  given  about  August  and  Sep- 
tember, and  were  dated  back  to  correspond  with  the  deed. 

The  marital  relationship  existing  between  these  parties  and  the  advanced 
age  of  Verlinda  Cray,  and  the  questionable  strength  of  her  will  power  and 
mind,  and  the  unquestionable  strength  of  his  will  power,  makes  this  one  of 
the  cases  which  places  the  burden  upon  the  grantee  and  those  claiming 
under  him  to  show  by  the  clearest  evidence  that  Verlinda  Cray,  his  wife, 
understood  the  nature  and  effect  of  the  transaction,  and  that  it  was  fair 
and  just  to  her. 

In  the  case  of  Smith,  &c.  v.  Snowden,  &c.,  96  Ey.  Beps..  86  88,  thi» 
court,  Judge  Hazelrigg  rendering  the  opinion  of  the  court,  says:  "Th» 
learned  chancellor  was  doubtless  guided  by  the  general  rule  that  th» 
plaintiff,  who  seeks  to  set  aside  a  deed  of  the  character  here  involved,  must 
take  the  burdnn,  and  make  out  affirmatively  a  case  of  fraud  or  the  existence 
of  undue  influence.    *    *    ♦ 

'*We  may  say  in  general  that  when  such  a  relation  exists  the  person  obtain- 
ing the  heoeflt  must  show,  by  the  clearest  evidence,  that  the  transactioD 
was  freely  and  voluntarily  entered  into,  and  devoid  of  inequitable  incidents. 
A  most  important  feature  in  this  case  is  the  faipe  recital  of  the  considera- 
tion. These  old  people  were  themselves  as  clny  in  the  hands  of  the  potter.  Aa 
to  them  the  question  of  consideration  was  immaterial,  but  it  appeared  Impor- 
tant to  the  grantees  to  show  to  those  equally  and  naturally  Interested  in  tb» 
partition  about  to  be  made  of  the  estate  that  a  bona  fide  sale  had  been  consum- 
mated for  a  valuable  consideration.  The  recital  of  the  false  conslderatioik 
carrleH  with  it  the  thought  and  purpose  of  a  designing  and  intentional  oon- 
cealnient  of  the  truth,  and  this  falsehood  and  concealment  are  the  highest 
evidenct's  of  the  francliilent  intent  with  which  the  writings  were  procured; 
not  necessarily  of  nctual  lnjt  of  cnnptriictlve  finud,  assumed  in  view  of  the- 
relatlon  of  the  snp«  lior  roiit  rftci  ir^g  \viih  the  inferior,  the  iiu!*  pendent  with 
the  dependent,  the  strong  with  th«'  weal<.  The  grantees,  it  seems  to  us,  cai> 
find  no  relief  in  assuming  the  position,  after  the   attack    on   the   deeds   waa 
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made,  that  the  real  ooosideratioo  was  love  and  afleotioo,  and  an  agreement 
to  oare  for  the  grantors  dnrlng  the  remainder  of  their  lives." 

Id  the  case  before  ns  it  is  shown  hj  the  eyidence  that  at  least  John  B. 
Gray  was  superior  in  intellect  and  of  mnoh  stroniter  will  power  than  hl» 
vife,  and  that  he  obtained  a  great  advantage  of  his  wife  in  the  transaction, 
as  he  obtained  all  her  property,  and  recited  a  false  consideration  therefor, 
and  tinder  snch  circn Distances  the  burden  was  on  bim  to  show,  by  the  clearest 
evidence,  that  the  transaction  was  freely  and  voluntarily  entered  into,  and 
devoid  of  inequitable  incidents. 

Appellant  failing  to  show  this,  the  judgment  of  the  lower  court  is,  there- 
lore,  a£Qrmed. 


DILAS'  ADM'R  v.  CHESAPEAKE  &  OHIO  RY.  CO. 
(Filed  January  20,  1003— Not  to  be  reported.) 

1.  Railroads— Negligence— Trespassers— J.,  by  permission  of  a  superin- 
tendent of  appellee  company,  was  riding  on  a  tricycle  belonging  to  him  on- 
the  railroad  and  D.  was  riding  with  him  on  his  invitation.  Just  before 
reaching  their  destination  a  passenger  train  struck  the  tricycle  and  killed 
both  J.  and  D.  This  action  was  instituted  to  recover  damages  for  killing  l)^ 
At  the  close  of  appellant's  testimony  the  court  gave  a  peremptory  instruction 
to  And. for  at>pellee,  and  this  aopeal  is  prosecuted  from  that  ruling.  Held— 
That  the  peremptory  instruction  was  properly  given.  The  proof  showed 
that  the  Injury  occurred  very  early  in  the  morning,  when  it  was  very  foggy,. 
and  that  after  the  engineer  discovered  their  presence  he  did  all  he  could  to 
prevent  the  injury,  and  as  J.  and  D.  were  both  trespassers  the  oompary^ 
owed  tbem  no  duty  until  it  discovered  their  peril. 

8.  Evidence— The  court  properly  excluded  testimony  to  show  that  the 
luperlntendent  told  J.  that  be  did  not  care  If  he  used  the  tricycle.  It  also 
properly  excluded  evidence  to  show  that  appellee  had  permitted  its  track  to 
be  used  by  the  public  for  travel  at  the  place  where  the  accident  occurred,  as 
mere  acquiescence  on  the  part  of  the  railroad  company  in  the  use  of  the 
traok  by  the  public  does  not  confer  any  authority  or  right,  or  amount  to  a 
lloense,  to  use  the  same. 

J.  B.  Bennett,  W.  T.  Cole  and  Cole  &  Son  for  appellant. 

W.  H.  Wadswortb  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  L.  T.  Mowry,  as  administrator  of  the  estate  of  Crit  Dilas,. 
deceased,  instituted  this  action  In  the  Greenup  Circuit  Court  against  ap- 
pellee, Chesapeake  &  Ohio  Ry.  Co.,  to  recover  damages  for  the  alleged 
negligent  and  wrongful  killing  of  his  intestate,  October  28,  1897,  by  a  pas- 
senger train  in  charge  of  Its  servants.  The  answer  traverses  the  allegatlona 
of  the  petition  and  avers  negligence  on  the  part  of  the  decedent. 

Upon  the  trial  in  the  lower  court,  and  at  the  conclusion  of  appellant's  evi- 
dence, the  jury  found  for  np])ellee  upon  a  peremptory  Instruction  from  the 
court,  and  appellant  having  been  refused  a  new  trial,  proseoutes  this  appeal. 
It  appears  frdiii  the  record  that  the  intestate,  at  the  invitation  of  one  Ad. 
Jacobs,  was  riding  with  bim  upon  a  railroad  tricycle  from  the  latter's  house 
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1n6o  the  yillafte  of  Bussell.  where  be  (Jacobs)  was  eniplojed  in  the  shopn, 
presnmably  of  appellee,  when  but  a  short  distance  from  Jacobs'  house,  and 
within  three  miles  of  Russell,  the  tricycle  was  struck  bj  the  passenger  train, 
and  both  Jacobs  and  Dilas  were  killed.  The  accident  occurred  between  6 
and  7  o'clock  In  the  morning.  A  dense  fog  prevailed  at  the  time,  which 
iloubtless  obstructed  the  view  of  the  two  men  on  the  tricycle,  as  well  as  that 
of  the  engineer  and  fireman  on  the  train.  It  appears  that  the  collision  took 
place  at  a  point  about  four  hundred  yards  from  a  private  crossing,  known 
as  Powell's  crossing,  and  that  between  that  crossing  and  Bussell  wore  two 
other  crossings,  both  of  which  were  public  crossings,  one.  Pond  Run,  or 
Ghinn's  crossing,  being  a  quarter  of  a  mile  to  a  half  mile  from  Powell's 
crossing,  and  the  other,  Clancy's  crossing,  being  about  the  same  distance 
from  Chinn's  crossing. 

While  the  evidence  is  somewhat  conflicting,  it  fairly  establishes  the  fol- 
lowing facts  that  the  train  was  running  on  time,  and  not  at  an  unusual 
rate  of  speed :  That  it  gave  no  signal,  either  by  the  ringing  of  its  bell,  or 
the  blowing  of  its  whistle,  for  the  Powell  crossing,  but  it  did  give  the  usual 
whistle  signal  for  the  Ghinn  public  crossing,  which,  as  stated,  was  a  quarter 
-or  half  mile  from  the  Powell  crossing,  and  one  or  more  witnesses  testify 
that  the  train  whistled  for  the  Clancy  crossing. 

In  view  of  the  foregoing  facts  we  are  unable  to  see  why  appellee  should  be 
held  accountable  for  the  death  of  appellant's  intestate,  for  as  he  and  Jacob 
were  mere  trespassers  in  thus  making  use  of  appellee's  track,  the  latter'i 
servants  in  charge  of  the  train  were  under  no  <}uty  to  keep  a  lookout  for 
them,  nor  does  the  evidence  show  any  negligence  on  the  part  of  those  in 
■oharge  of  the  train  in  failing  to  use  all  reasonable  means  to  avoid  the  injury 
«fter  discovering  Pilas  and  Jacobs  on  the  trabk.  It  is  contended,  however, 
that  as  there  is  evidence  tending  to  show  that  the  tricycle  on  which  the 
parties  were  riding  was  owned  by  one  Stout,  appellee's  road  superintendent, 
«nd  that  Jacobs,  with  bis  permission,  had  used  it  for  nearly  two  years  on 
appellee's  track  in  going  to  and  from  his  house  to  Russell,  his  use  of  the  track 
was  thereby  known  to  and  acquiesced  in  by  appellee,  for  which  reason  he  and 
Dilas  were  not  trespassers  in  thus  using  the  track.  It  must  be  borne  In 
mind  that  Jacobs,  if  in  the  employment  of  appellee  at  all,  was  employed  to 
work  in  its  shops  at  Russell.  He  had  nothing  to  do  with  the  ti^ck  or  road- 
bed, nor  did  his  duties,  so  far  as  this  record  discloses,  require  him  to  travel 
-over  appellee's  track  with,  or  without,  a  tricycle,  and  certainly  he  wai 
without  authority,  either  express  or  implied,  to  take  Dilas  on  the  trioyct 
with  him. 

In  Ky.  Central  R.  R.  Co.  v.  Gastinean's  Adm'r,  88  Ky.,  110,  it  was  held 
by  this  court  that  even  where  one  undertakes  to  assist  an  employe  of  a  rail- 
road company  at  the  request  of  such  employe,  "it  (the  railroad  company)  is 
not  required  to  use  care  to  anticipate  and  discover  the  peril  to  such  a  person, 
but  only  to  do  so  after  the  discovery  of  the  danger,  until  then  no  legal  duty 
is  imposed  upon  it,  because  no  one  by  a  wrongful  act  can  impose  a  duty 
upon  another." 

The  doctrine  announced  in  the  case  supra  was  followed  and  re-afflrmed  in 
Eastern  Ky.  Railway  Co.  v.  Powell,  &c.,  17  Ky.  Law  Rep..  1061,  in  which 
<;ase  the  injuries  sued  for  were  inflicted  in  a  collision  between  a  train  and 
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hand  oar,  the  latter  havlDfi;  been  furoisbed  by  tbe  statioo  ageot  of  the  ralK 
road  oompaDj  for  tbe  use  of  hiiuself  and  others.  In  disoDsslDg  in  this  case 
tbe  want  of  authority  od  tbe  part  of  tbe  station  agent  to  run  or  allow  the 
nse  ot  band  oars  on  the  railroad  track,  the  court  said  :  '*There  was  an  entire 
absence  of  proof  showing  Irwin  had  any  authority  to  use,  or  to  authorize  any 
one  else  to  nse.  defendant's  road  in  thn  manner  stated.  Besides,  tbe  pre- 
sumption might  be  indulged  that  the  officers  of  a  railroad  would  not  permit 
a  subordinate  like  Irwin  to  go  upon  its  track,  or  allow  others  to  do  so,  with 
a  hand  oar  at  will,  when  special  trains  were  being  frequently  mn  over  tbe 
road.  If  be  had  no  authority  to  so  use  the  track,  be  could  not  yest  any  one 
else  with  such  authority." 

We  are  of  opinion,  therefore,  that  tbe  lower  court  did  not  err  in  refusing^ 
to  allow  appellant's  counsel  to  proye  a  conversation  between  tbe  road  super- 
Intendeut,  Stout,  and  Ad.  Jacobs,  in  which  tbe  former  said  be  ''did  not 
oare"  if  tbe  tricycle  was  used  by  jHCob%  We  are  also  of  tbe  opinion  that 
tbe  court  properly  excluded  tbe  evidence  offered  by  appellant,  to  the  efleoli 
that  persons  had  been  permitted  by  ap>ne]l»>pe  to  use  its  track  for  travel  at 
tbe  place  of  tbe  accident  and  from  there  to  Russell.  It  was  not  shown  by 
tbe  avowal  of  what  the  witness  would  stntn,  by  whom  and  to  what  extent 
tbe  track  bad  been  used,  abd,  besides,  as  said  by  this  court  in  Brown's. 
Adm>  V.  L.  So  N.  R.  R.  Co.,  17  Ky.  Law  Uep.,  146,  "the  mere  acquiescence 
on  the  part  of  tbe  railroad  company  in  tbe  use  of  tbe  track  by  tbe  public 
does  not  confer  any  authority  or  right,  or  amount  to  a  license,  to  use  the 
same." 

Appellant  has  failed  to  plead  the  alleged  consent  of  appellee's  road  super- 
intendent to  tbe  use  of  tbe  tricycle  by  Jacobs  and  Dilas,  or  that  he  hud  au- 
thority from  appellee  to  give  such  consent,  nor  does  he  plead  the  alliged 
license  from  appellee  to  the  public  to  tbe  use  of  its  track  as  a  walkway. 

Id  Embry  v.  L.  &  N.  R.  R.  Co  ,  18  Ky.  Law  Rep..  434,  it  was  held  in  an 
action  against  a  railroad  company  to  recover  for  injuries  resulting  from  its 
negligence  that  "tbe  petition  is  fatally  defective  in  failing  to  show  that 
plaintiff  had  any  right  to  be  on  the  track,  or  that  defendant  owed  him  any 
duty,  and.  therefore,  a  peremptory  instruction  to  find  for  tbe  .defendant  was 
proper." 

The  law  is  wull  settled  in  this  State  by  numerous  decisions  of  this  court, 
that  as  to  persons  who  are  trespassers  upon  its  track  a  railroad  company 
can  only  be  held  liable  in  damages  for  injuries  inflicted  by  its  trains,  where 
It  is  shown  that  tbe  danger  to  the  injured  party  was  discdvered  in  time  for 
tbe  injury  to  have  been  avoided  by  the  exercise  of  reasonable  or  ordinary 
care  on  tbe  part  of  those  in  charge  of  the  train.  In  addition  to  the  cases 
above  indicated  tbe  following  may  be  cited  in  support  of  the  doctrine  an- 
nounced. visB. :  Raskins'  Adm'r  v.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  78; 
L.  &  N.  R.  R.  Co.  V.  Wade,  18  Ky.  Law  Rep.,  549,  and  L.  &  N.  R.  R.  Co. 
v.  Tinkham's  Adm'r,  19  Ky.  Law  Rep..  1784. 

It  is  contended  for  appellant  that  appellee's  engineer  was  guilty  of  negli- 
gence In  failing  to  have  the  headlight  of  the  engine  burning  at  the  time  of 
tbe  collision,  but  we  are  unable  to  see  that  any  good  could  have  resulted 
from  tbe  use  of  tbe  headlight  in  such  a  fog  as  that  which  enveloped  the  rail- 
road track  and  contiguous  territory,  and  tbe  engineer,  whose  statements  are- 
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VQcoDtradioted,  tettlfled  that  the  headlight  was  eztlogulsbed  at  Ruaiel 
because  of  no  further  servloe  in  afford  lug  light.  We  do  Dot  belieTe  that  ap- 
pellee's servants  Id  charge  of  the  train,  ODder  theezlstlDg  ooDdltloDi,  could 
have  anticipated  that  persons  would  be  on  the  track  with  a  tricycle,  nor  was 
It  their  duty  to  do  so.  The  collision  ooourred  where  appelhia's  track  ran 
through  a  field,  and  at  a  point  four  hundred  yards  from  the  nearest  crosslnff. 
The  train,  according  to  the  evidence,  was  making  a  great  noise  at  the  time, 
and  gave  as  it  approached  the  usual  signal  at  each  of  the  public  crossings, 
Clancy's  and  Ghinn's.  It  was  not  required  to  whistle  for  the  Powell  private 
orossing,  though  it  may  at  times  have  theretofore  done  so. 

It  is  manifest,  therefore,  that  those  in  charge  of  the  tralD  did  not  discover 
the  peril  of  Jacobs  and  Dilas  in  time  to  avoid  the  collision.  Upon  the  other 
hand,  it  does  appear  that  Jacobs  and  Dilas  wera  familiar  with  the  running 
of  the  trains  on  appellee's  road,  and  it  follows  that  in  venturing  to  use  ap- 
pellee's track  with  the  triojcle,  in  the  face  of  an  approaching  train,  they 
were  guilty  of  the  grossest  negligence,  but  for  which  they  would  not*  have 
been  killed. 

Being  of  the  opinion  that  the  oirnuit  judge  did  not  err  in  giving  the  per- 
emptory instruction  asked  by  appellee,  the  Judgment  of  the  lower  court  ia 
afBrmed. 

Judge  Paynter  not  sitting  because  be  was  a  witness  In  the  case. 
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(Filed  January  £0,  1908— Not  to  be  reported.) 

Criminal  law— Petition  for  rehearing— An  opinion  of  this  court  reversing 
a  judgment  of  conviction  of  appellant  was  filed  at  the  September  term,  1908, 
and  a  petition  for  rehearing  was  tendered  and  offered  to  be  filed,  to  which 
appellant  objects.  Held— That  the  provisionfl  of  flection  760,  Civil  Oode«  au- 
thorizing the  filing  of  petitions  fur  rehearinK,  does  not  apply  to  criminal 
oases,  but  this  court  has,  by  virtue  of  Its  appellate  jurisdiction  in  such  cases, 
powei  to  suspend  the  Issual  of  the  mandate  and  rehear  the  case  during  the 
term  at  which  it  Is  tried.  But  if  the  power  is  not  exercised  duiinff  tho  term 
the  decision  in  the  case  becoines  final,  nrd  thp  court  hns  no  jurls^dlction  at  a 
subsequent  term  to  retry  the  appeal.  Petition  for  rehearing  refused  to  be 
filed. 

J.  R.  Morton,  J.  G.  Sims  and  J.  B.  Finnell  for  appellanf. 

T.  C.  Campbell,  K.  B.  Franklin,  T.  B.  Sebree,  John  K.  Hendrick,  B.  G. 
Williams,  Victor  F.  Bradley,  L.  W.  Arnett,  T.  Earl  Ashbrook  and  Davis 
Dundon  for  appellee. 

Appeal  from  Scott  Circuit  Cou^^. 

Chief  Justice  Burnam  delivered  the  following  response  to  motion  for  re- 
hearing : 

On  the  first  day  of  the  present  January  term  of  this  court  the  Common- 
wealth of  Kentucky  tendered  and  asked  permission  to  file  a  petition  for  re- 
hearing in  the  case  of  the  Commonwealth  v.  Caleb  Powers,  charged  with 
murder,  which  was  tried  and  decided  at  the  last  September  term   of  thii 
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oonrt.    The  defoDdant,  by  oouDsel,  objeots  to  tbe  filing  of  this  petition  on 
the  ground  that  there  ie  no  authority  for  such  prooeedlng. 

Appeals  to  thia  court  In  felony  oases  are  regulated  by  section  886  of  the 
Criminal  Code,  which  provides  as  follows : 

"An  appeal  may  be  taken  by  the  defendant  in  tbe  following  manner  only: 

"Ist.  The  appeal  must  be  prayed  during  the  t'erm  at  which  the  Judgment 
is  rendered,  and  the  prayer  noted  on  the  record  in  the  circuit  court.  The 
appeal  shall  be  granted  as  a  matter  of  right. 

'*2d.  When  an  appeal  is  prayed  the  court  shall,  if  the  defendant  desire  it, 
make  an  order  that  the  execution  of  tbe  judgment  be  suspended  until  tbe 
•expiration  of  tbe  period  within  which  the  defendant  is  required  to  lodge  a 
trasBorlpt  of  tbe  record  in  the  clerk's  office  of  the  Court  of  Appeals.  After 
tbe  expiration  of  such  period  the  Judgment  shall  be  executed  unless  the.  de- 
fendant shall  have  filed  in  the  clerk's  office  of  the  court  rendering  the  judg- 
ment tbe  certificate,  as  provided  in  subsection  8  of  this  section,  that  the 
-appeal  has  been  taken,  or  a  copy  of  the  order  of  the  Court  of  Appeals  grant- 
ing further  time  to  lodge  tbe  transcript. 

"8d.  The  appeal  is  taken  by  lodging  in  the  clerk's  office  of  tbe  Court  of 
Appeals,  within  sixty  days  after  the  judgment,  a  certified' transcript  of  tbe 
record.  The  clerk  of  the  Court  of  Appeals  shall  thereupon  issue  a  certificate 
that  an  appeal  has  been  taken  which  shall  suspend  the  execution  of  the 
Judgment  until  the  dfcision  upon  the  appeal. 

''Section  867.  Appeals  in  criminal  oases  shall  take  precedence  over  al] 
other  business  of  tbe  court,  and  be  placed  first  upon  tbe  docket  for  trial. 

"Section  858.  They  shall  stand  for  trial  at  the  first  term  succeeding  the 
lodging  of  the  transcript  in  the  clerk's  office  of  tbe  Court  of  Appeals,  pro- 
vided it  be  so  lodged  ten  days  before  the  commencement  of  the  term. 

"Section  850.  When  an  appeal  by  the  defendant  in  a  cafte  of  felony  Is 
lodged  within  ten  days  before  tbe  commencement  of  the  term,  or  during  the 
term,  it  shall  Kt^ind  for  trial  on  the  tenth  day  after  it  is  so  lodged." 

"Section  360.  The  appeal  shall  be  decided  at  tbe  same  term  at  wbluh  it  Is 
tried." 

It  will  be  observed  that  all  these  provisions  of  the  Criminal  Code  look  to 
a  speedy  tr)al  and  declf^lon  of  felony  cases  by  this  court.  No  provision  is 
made  for  a  rehearing  by  the  defendant;,  and  except  in  cases  expressly  provided 
for  by  statute  a  rehearing  Is  not  a  matter  of  right.  But  we  are  of  the  opin- 
ion that  this  court  has,  by  virtue  of  Its  appellate  jurisdiction  in  such  cases, 
power  to  suspend  the  Issual  of  the  mandate  and  rehear  the  caFe  during  the 
term  at  which  it  is  tried.  But  if  the  power  Is  not -exercised  during  the  terra 
the  decision  in  tbe  case  Iiecomes  final,  and  tbe  court  has  no  jurisdiction  at  a 
subsequent  term  to  retry  tbe  appeal.  In  Nelson  v.  Commonwealth,  94  Ky., 
694,  it  was  decided  that  section  760  of  the  Civil  Code  applied  to  civil  cases 
only,  and  as  there  was  no  provision  in  the  Criminal  Code  for  time  in  which 
to  file  a  petition  for  rehearing,  that  in  case  of  an  aflirmance  of  the  judgment 
of  conviction  the  mandate  might  issue  immediately.  The  question  In  that 
oase  partly  Involved  the  decision  of  the  one  before  us,  and  we  are  of  the 
opinion  that  this  court  has  no  jurisdiction  to  grant  a  rehearing  in  this  case 
at  this  term  of  the  court. 

Motion  overruled. 

Whole  court  sitting. 
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MASTERSON  V.  MASTERSON. 

(Filed  January  20,  1908— Not  to  be  reported.) 

Parent  and  child— Custody  of  oblld— A  divorce  having:  been  granted  ai>- 
pellant  from  her  husband,  the  appellee,  the  lower  court  gave  the  custody  of 
their  infant  child,  a  girl  about  eight  years  of  age,  to  her  father,  and  appeK 
lane  has  prosecuted  this  appeal.  Held— That  the  lower  court  did  not  err  Id 
giving  tho  custody  of  the  child  to  her  father,  as  he  was  in  law  entitled  to 
its  custody  and  bound  for  its  support  besides  the  evidence  shows  that  the 
family  and  surroundings  of  the  husband  were  such  as  to  promote  the  moral 
and  social  interests  of  the  child  in  every  way,  while  the  evidence  as  to  the* 
surroundings  of  the  mother  showed  a  lack  of  conditions  that  would  be  bene- 
ficial to  the  child.  This  court  is  indisposed  to  interft^re  with  the  decision 
of  a  chancellor  concerning  the  custody  of  childien  unless  he  abuses  that  difl- 
cietion.  He  is  familiar  with  the  witnesses  and  the  surroundings  of  parties^ 
and  better  qualified  to  pass  upon  such  questions. 

O.  T.  Atkinson  and  Geo.  S.  &  John  A.  Fulton  for  appellant. 

John  S.  Eelley  and  Nat.  W.  Halstead  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  question  on  this  appeal  is  the  right  of  the  divorced  husband  (appellee> 
to  the  custody  6t  the  infant  child,  Mary  Ruth,  as  against  the  divorced  wif» 
(appellant),  the  child's  mother.  This  case  has  been  twice  before  in  this, 
court  on  appeal.     (20  Ey.  Law  Rep..  eSl ;  22  Ky.  Law  Rep.,  1106.) 

The  first  judgment  appealed  from  dealt  mainly  with  the  subject  of  ali- 
mony and  maintenance.  But  it  gave  to  appellee,  the  father,  the  custody  of 
this  child.  In  the  opinion  reversing  that  judgment  as  to  alimony,  and  the 
maintenance  of  appellant,  concerning  the  custody  of  the  child  it  was  said: 
"Appellant  should  also  be  given  the  custody  of  the  infant  child  *  *  • 
unless  there  are  insuperable  obstacles  to  this  not  apparent  form  the  record 
now  before  us." 

On  the  return  of  the  case  to  the  circuit  court  further  preparation  of  th 
case  on  both  branches,  that  is,  as  to  alimony  and  the  custody  of  the  child, 
was  made.  On  the  second  appeal  the  only  question  decided  was  the  one  of 
alimony.  The  other  question  had  not  been  decided  by  the  circuit  court. 
Upon  that  branch  this  court  said  :  "That  matter  is  yet  before  the  chan- 
cellor, whose  special  duty  and  prerogative  it  is  to  carefully  consider  and  con- 
serve the  interest  of  the  child." 

The  circuit  court,  upon  the  evidence  before  it  on  the  first  trial,  and  the  ad- 
ditional evidence  brought  into  the  record  since,  and  after  a  privy  examina- 
tion of  the  child  (now  about  eight  jears  of  age),  adjudged  that  the  father 
should  have  its  custody  for  the  present..  From  that  judgment  the  mother 
has  prosecuted  this  appeal.  For  appellant  it  is  contended  that  this  court,  in 
controlling  terms,  decided,  in  the  first  opinion  that  she  should  be  given  the 
custody  of  the  child  unless  there  was  some  "Insuperable  obstacle"  not  then 
apparent  from  the  record ;  that  the  facts  then  in  the  record  would  not  alone 
be  enough  to  sustain  the  chancellor's  judgment  giving  iJtxr  custody  of  the 
child  to  the  father.  Exactly  what  was  meant  by  the  term  "insuperable  ob- 
stacle" was  not  further  stated  in  that  opinion. 
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Oq  the  eeooDd  appeal  we  said  of  this  phrase:  *'The  court  isteoded  thereby 
and  expressly  anchorized  a  farther  iDvestigatlon  by  the  oirouit  court  before 
requlrlug  the  custody  of  the  child  to  be  delivered  to  the  mother. " 

The  court  could  not  have  meant  in  the  first  instance  to  decide  that,  as  a 
matter  of  law,  the  mother  was  entitled  to  the  custody  of  her  children,  upon 
a  separation  from  her  husband  unless  the  record  presented  insuperable  ob- 
stacles thereto,  as  that  term  is  commonly  understood. 

On  the  ccontrary,  if  the  welfare  of  the  child  be  equally  conserved  by  its 
custody  by  either  parent,  the  father,  being  under  legal  obligation  for  Ita 
support,  is  generally  entitled  to  its  custody  and  control.  (MoBride  v.  Mc- 
Bride,  1  Bush,  15;  Merritt  v.  Swinley,  83  Va.,  433.)  What  the  court  then 
must  have  meant  was  that,  in  view  of  the  then  state  of  the  record,  the  sex 
and  very  tender  age  of  the  child  at  that  time,  its  best  interests  appeared  to 
be  to  consign  it  to  the  mother,  but  that  further  investigation  of  tbat  ques- 
tion was  authorized;  and  then,  if  the  additional  facts  developed  did  not 
show  an  "insuperable  obstacle,**  that  is,  one  which  in  law  would  have  been 
sufficient  In  the  first  instance  to  control  the  chancellor's  judgment  to  the 
ooDtrary,  the  child's  custody  should  be  awarded  to  the  mother. 

Thus  the  question  is  presented  as  though  an  original  one,  under  the  dec- 
laration by  the  court  that  loere  excessive  temper  on  the  part  of  the  mother 
(the  only  fact  originally  appearing  that  would  militate  against  her  claim 
for  custody  of  the  child)  was  not  sufficient  to  exclude  her  claim.  The  facts 
since  added  tend  to  confirm  the  wisdom  of  the  chancellor's  final  conclusion 
on  this  point.  Without  going  into  the  detail,  we  will  say  that  appellant's 
present  circumstances  and  surroundings,  whilst  not  reprehensible,  indeed, 
rather  moving  one's  sympathy  than  criticism,  are  such  as  to  make  it  very 
questionable  whether  it  would  be  just  to  the  child  to  change  its  present  home 
for  hers.  Appellee,  who  is  making  bis  home  with  his  parents,  is  affording 
the  child  fair  opportunities  for  education,  and  she  is  there  surrounded  by 
conditions  conducive  in  a  high  degree  to  her  coiijfort,  and  moral,  physical 
and  intellectual  development.  After  all,  and  indeed  first  of  all,  the  welfare 
of  the  child  is  the  controlling  question.  (Kentucky  Statutes,  section  2123.) 
The  situation  of  the  chancellor,  his  presumed  acquaintance  with  the  parties 
and  local  surroundings,  afford  him  peculiarly  valuable  opportunities  for  de- 
termining such  questions.  It  should  be  only  where  there  is  a  manifest 
abuse  of  his  discretion  in  such  case  that  his  judgment  should  be  interfered 
with.  Should  conditions  chaugii,  making  it  proper  to  change  his  judgment, 
the  statute  gives  him  the  right  to  alter  the  judgment  so  as  to  protect  the 
child's  welfare  throoghout  its  minority.  It  will  doubtless  be  bis  pleasure,* 
as  it  is  his  duty,  to  make  such  orders  as  will  allow  appellant  more  of  the 
presence  of  this  child,  when,  and  as  conditions  may  change,  so  as  to  make 
same  proper. 

We  are  unable  to  see  that  the  judgment  is  erroneous.  It  is,  therefore* 
affirmed. 

vol.  21—86 
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(Filed  Janu&ry  21,  1003— Not  to  be  reported.) 

1.  Bills  and  notes— Duty  of  notary  in  protestiug  luls— Two  bills  for  $6,000, 
one  for  $3,685.  one  for  $3,000,  and  one  for  $3,500,  were  sought  to  be  collected 
by  suit,  and  the  drawer  and  endorser  Keek  to  escape  liability  on  the  notes  on 
the  ground  that  the  law  was  not  obf^erved  in  noting  protest,  giving  notice 
of  protest  and  writing  the  instruments  of  protests  by  the  notaries  public. 
The  notary  who  protested  the  bills  for  ifo.OOO  on  the  day  of  their  maturity 
endorsed  on  them  "protested  for  nonpayment,"  and  in  addition  to  that  gave 
the  day  of  the  month  and  year,  to  which  endorsement  he  aHixed  his  official 
signature.  Held— That  the  endorsements  on  the  bill  made  by  the  notary 
-were  sufficient  noting,  and  the  instruments  of  protest  were  written  soon 
thereafter  and  notices  duly  s»»nt  as  rnijuired  Tiy  law.  The  proof  showing 
that  the  notary  who  protested  two  other  notes  made  a  similar  noting  on 
fieparatH  slips,  but  destroyed  them  after  writing  out.  the  instruments  of  pro- 
test, was  a  sufficient  compliance  with  the  hiw.  The  only  object  of  noting 
the  protest  is  to  roaj^e  a  haeis  to  write  out  the  proper  instrument  of  protest. 

3.  Construction  of  bill— Supplying  omitted  words— A  bill  payable  "one 
'hundred  and  eighty  days"  is  construed  to  mean  that  it  is  payable  "one  bun- 
■dred  and  eighty  days  after  date,"  and  the  protest  was  duly  made  on  that 
idea. 

3.  Notice  of  protest— Assignment  for  beneflt*of  creditors— After  an  assign- 
ment bus  been  made  by  the  maker  of  a  note  for  the  benefit  of  his  creditors  a 
notice  to  the  assignor  is  sufficient  to  preserve  his  lia})ility,  and  the  holder  of 
it  is  entitled  to  participate  in  the  distribution  of  the  estate. 

4.  Usury- The  report  of  the  commissioner  purging  the  bills  of  usury  not 
being  excepted  to  in  the  lower  court  can  not  be  questioned  on  appeal,  and 
sime  is  approved. 

W.  S.  Pryor  and  Walker  &  Slack  for  appellants. 

■J.  A.  Dean  for  appellee. 

Appeal  from  Djvies  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  issue  herein  arises  over  certain  bills  of  exchange.  There  is  no  issue  as 
to  the  drawing,  acceptance  and  endorsement  of  them.  In  this  action  it  is 
sought  to  hold  the  accommodation  drawer  and  endorser  reKponsibio  on  them. 
The  payment  is  s)ught  to  bi>  avoided  l)y  the  drawer  and  endorser  of  same  on 
the  grounds  that  the  law  was  not  o I  served  in  noting  protest,  giving  notice 
.of  protest  and  writing  thn  instruments  of  protest  by  the  notaries  public. 

Two  of  the  blUs  over  which  there  is  a  controversy  are  for  $6,000  each,  one 
for  |3,fiSr),  one  for  t'6  (00,  and  one  for  <3,C00.  These  bills  were  drawn  by  J. 
P.  Moreland,  accepted  by  S.  D.  Walilen  and  endorsed  by  J.  P.  Fugua.  It 
appears  that  the  bills  (unless  the  one  for  $3,6»«5  w«s  not)  were  protested  on 
the  days  that  they  matured.  As  to  that  bill  it  is  insisted  that  it  was  not 
protested  until  the  day  after  its  maturity.  That  defense  Is  Interposed  in 
addition  to  the  others  heretofore  stated.  I.  N.  Parish,  N.  P.,  protested  the 
bills  for  If). ()()()  each  on  the  days  of  their  maturity  and  endorsed  on  them  "pro- 
tested for  nonpayment,"  and  in  addition  to  that  gave  the  day  of  the  month 
and  year,  to  which  endorsement  lie  allixed  his  olTicial  signatare.  W.  H. 
JMoore  was  the  notary  who  prot«  hted  the  bill  for  $3,000  and  the  one  for  $8,200. 
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l^o  niemorandum  notlog  the  protest  was  left  attached  to  either  of  the  billi 
hy  the  notary,  nor  was  such  eodorsement  made  upon  them.  Either  oo  the 
day  the  blllR  were  protested,  or  on  a  gubsequent  day,  the  Instruments  of 
protest  were  written,  but  the  evidence  leaves  no  doubt  that  the  notices  of 
protest  were  duly  mailed  to  the  drawer  and  indorser  of  the  several  bills  on 
the  days  they  were  protested. 

The  first  thing  which  we  will  consider  ia  whether  the  noting  by  Parish 
waH  sufRcient.  The  authoiities  seem  to  be  agreed  that  the  noting  or  initial 
protest  wns  unlvnown  to  the  law  as  distinguished  from  the  protest,  but  that 
it  has  grown  into  practice  within  recent  years.  It  seems  to  be  well  estab- 
liahed  thnt  if  the  instruments  of  protest  are  not  written  shortly  after  the 
flemantl  and  protest,  the  noting  or  initial  protest  is  necesFary  as  a  basis  for 
th^i  inssrii  iinnf  of  protest.  (3  Denials  on  Negotiable  Instruments,  4th  edl- 
titiM,  s  orion  saO. ) 

This  court,  in  Reed  v.  Bank  of  Kentucky,  1  Mon.,  (t3,  hnd  under  consider- 
ation ti»e  i|ui'RiIon  Hs  to  the  necessity  of  noting.  The  court  said:  "The  pro- 
test was  diuwn  up  so  soon  as  the  ordinary  course  of  business  would  permit, 
or  at  least  in  sufficient  time  to  supersede  the  necessity  of  noting  the  bill  at 
the  moment." 

The  court  seemed  to  be  of  the  opinion  that  if  the  instrument  of  protest 
was  written  as  soon  as  tiie  ordinary  course  of  business  would  permit,  or  at 
ienst  in  sulSalent  time  to  supersede  the  necessity  of  noting  the  bill  at  the 
ninntent,  then  those  sought  to  be  held  liable  were  bound.  We  are  of  the 
opinion  that  the  endorsements  which  Parish  made  on  the  bills  were  bu£9- 
xsient.  The  fiicts  as  to  the  bills  protested  by  Parish  differ  somewhat  from 
those  protested  by  Moore. 

We  will  not  go  into  the  discussion  of  the  question  of  the  competency  of 
"Evidence  to  pr<we  the  course  of  business  of  notaries  in  protesting  paper, 
tieirher  is  it  necessary  for  us  to  determine  whether  the  instruments  of  pro* 
test  were  written  on  the  day  the  bills  matured  or  on  a  subsequent  day,  henoe 
the  necessity  is  obviated  of  determining  whether  the  proof  is  sufficient  to 
Impeach  the  dates  of  the  instruments  of  protest,  they  bearing  dates  that  the 
bills  matured.  If  the  noting  of  protest  was  made,  the  instruments  of  pro- 
test could  have  been  prepared  thereafter.  Moore  testified  that  when  he  pro- 
t«)sted  the  Mils  he  attached  to  each  of  them  a  memorandum  showing  the 
protest,  but  when  the  instruments  of  protest  were  written  he  destroyed  it, 
<u.4  he  hnd  no  further  use  for  it.  Counsel  for  appellee  urges  that  the  preserva- 
tion of  these  slips  was  essential  to  the  validity  of  the  protest  in  extenso.  aa 
they  form  a  necessary  part  of  the  record  in  establishing  the  steps  that  must 
be  taken  in  order  to  fix  liability  upon  the  drawer  and  endorser. 

The  object  of  noting  ie  to  have  a' record  from  which  the  instrument  of  pro- 
tt'sc  oan  be  written  so  a  notary  will  not  be  required  to  rely  upon  his  memory 
-as  to  the  facts.  If  the  noting  was  made,  the  destruction  of  it,  whether  it 
was  purposely  or  aooidently  done,  could  not  invalidate  the  instrument  of 
protest  which  was  based  upon  it.  It  reserves  the  right  of  the  notary  to  pre- 
pare that  instrument,  and,  when  done,  the  essential  steps  bare  been  taken  to 
Hx  the  liability  upon  the  accommodation  <3rawer  and  endorser.  The  blU 
tidvlng  been  protested  for  nonpayment  and  notice  having  been  given  to  the 
•drawer  and  endorser,  the  noting  having  taken  place  and  the  instrument  Of 
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protest  havlDg  been  ezeouted,  the  liability  of  the  drawer  and  endorser  wa» 
fixed.  The  destmotioii  of  the  paper  upon  which  the  noting  was  made  couM 
not  relieve  them  of  the  liability  that  had  attached  by  the  neoessiiry  act  ot 
the  notary.  After  the  several  bills  were  drawn,  and  before  their  maturity.. 
Moreland  made  an  assignment  to  E.  P.  Taylor  for  the  benefit  of  his  cred- 
itors. When  the  bills  were  protested  notices  of  protest  were  not  sent  to  tb»- 
assignee,  but  to  Moreland.  It  is  insisted  that  as  the  assignee  accepted  the> 
trust  and  qualified  as  such  assignee,  notices  of  protest  should  have  beexk 
given  to  him,  instead  of  to  Moreland,  in  order  to  bind  the  trust  estate. 

The  exact  question  here  presented  has  not  been  before  this  court.,  although- 
this  court  in  Callahan  v.  Bank  of  Kentucky,  82  Ky.,  231,  held  tliac  notice- 
of  the  dishonor  of  a  bill  to  one  who  is  the  assignee  of  the  payee  was  sufB- 
olent.  But  the  court  said:  "We  must  not  be  understood  as  detenu ining- 
whether  a  notice  of  the  dishonor  of  negotiable  paper  i»ent  to  the  bankrupt  or- 
Insolvent  alone,  and  not  to  the  assignee,  would  or  would  not  be  sufficient, 
as  that  question  is  not  presented  In  this  case." 

The  text-writers  upon  this  question  are  extremely  unsati^faotoiy.  1  Par- 
sons on  Notes  and  Bills,  500,  in  speaking  of  the  person  to  whom  notice  of 
protest  should  \te  given  in  the  case  of  a  bankrupt,  says:  "That  perhaps  the 
notice  should  be  given  to  the  assignee,  if  the  holder  knows,  or  might  know 
by  the  exercise  of  due  diligence,  that  the  estate  is  in  his  hands,"  but  he 
adds:  "But  notice  might  perhaps  even  then  be  sufficient  if  given  to  th& 
bankrupt."  Byles  on  Bills,  page  216,  says:  "If  the  drawer  of  the  biU 
become  bankrupt,  notice  must  nevertheless  be  given  to  him,  in  all  eventa 
before  the  choice  of  assignees;  If  the  assignees  are  appointed,  perhaps  noticB 
should  be  given  to  them."  Daniel  on  Negotiable  Paper,  section  1002,  says: 
"If  the  party  be  bankrupt,  it  is  best  to  give  notice  to  him  and  to  his  assignee 
also.  If  there  be  yet  no  assignee  appointed,  notice  to  him  is  sufficient,  and 
perhaps  it  might  be  sufficient,  even  if  one  had  been  appointed.  It  given  to 
the  assignee  alone,  it  would  probably  be  sufficient." 

When  a  party  assigns  all  of  his  property  for  the  benefit  of  bis  creditors  and 
places  It  in  the  hands  of  a  trustee  for  distribution,  all  of  his  creditors  are 
entitled  to  participate  in  the  distribution  of  it.  This  Is  true  whether  the 
debts  have  matured  or  not.  Moreland's  liability  on  thfse  bills  existed  at 
the  time  of  the  assignment,  and  if  It  was  preserved,  then  the  holder  of  them 
was  entitled  to  participate  in  the  distribution  of  the  proceeds  of  the  assigned 
estate.  He  being  personally  liable  to  the  holder,  it  was  important  to  it  that 
he  receive  notice  of  protest  that  that  liability  might  be  preserved.  When 
that  liability  was  preserved  It  seems  to  us  to  necessarily  follow  that  th» 
holder  of  the  bills  is  entitled  to  participate  in  the  trust  estate,  because  the 
very  purpose  of  his  assignment  was  to  phy  his  liabilities  In  full  or  pro  rata, 
as  the  case  may  be.  We  conclude  that  notice  to  Moreland  was  sufficient  ta 
preserve  his  liability,  and  if  his  liability  continued,  there  is  no  escape  from 
the  conclusion  that  the  holder  of  the  bills  which  evidenced  It  was  entitled 
to  participate  in  the  distribution  of  the  estate. 

The  bill  for  |3,686  reads  as  follows: 

"Citizens  Savings  Bank.  Owensboro,  Ky.,  March  29,  1892.  18,086. 

"No   14,778.        One  hundred  and  eighty  days  pay  to  the  order  of  J.  A«. 
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'Voqua,  negotiable  and  payable  at  Cltlsenfl  Saving  Bank,  tblrty-siz  hundred 
«nd  eighty-five  dollars,  for  value  received,  with  Interest  at  ten  per  centum 
'per  annum  after  maturity,  until  paid.    And  charge  to  account  of 

"J.  P.  MORELAND. 

"To  S.  V.  WALDEN.,  City." 

The  note  was  protested  upon  the  idea  that  the  bill  was  payable  180  days 
fifter  date.  It  is  insisted  for  the  appellant  that  it  was  due  within  180  days. 
In  our  opinion  the  words  import  that  the  bill  was  due  180  days  after  date. 
It  is  often  necessary  for  a  court,  by  construction,  to  supply  words  obviously 
t)mltted  through  oversight,  to  give  an  instrument  the  meaning  manifestly 
Intended.  In  order  to  construe  it  as  meaning  within  180  days  we  would 
have  to  supply  the  word  "within."  We  know  from  the  customary  way  of 
-drawing  such  instrumeutsthat  they  are  usually  payable  at  the  time  specified 
«fter  the  date  upon  which  they  are  drawn.  The  parties  did  not  mean  that 
ibe  money  should  be  paid  on  or  before  180  dayp,  and  if  we  should  hold  that 
It  was  to  have  been  paid  within  180  days,  we  should  in  effect  hold  that  It 
"was  to  be  paid  on  or  before  180  days. 

The  commissioner,  to  whom  the  case  was  referred  to  purge  the  bills  of 
tisury,  made  a  report  showing  that  he  had  done  so.  No  exceptions  were  filed 
^0  the  report  and  no  question  made  as  to  the  correctness  of  It,  except  in  the 
brief  in  this  court.  It  is  too  late  to  raise  the  question.  It  was  the  duty  of 
Ihe  appellants,  had  there  been  a  correction  which  should  have  been  made  In 
-^be  report  of  the  master  commissioner,  to  have  called  the  lower  court's  atten- 
tion to  It  so  that  he  could  have  had  an  opportunity  to  make  the  correction, 
-fiesides,  we  fail  to  find  an  error  in  the  report  of  the  master  commissioner. 

The  Judgment  is  affirmed. 


WOOLLEY.  &c.  V.  CITY  OF  LOUISVILLE.  &c. 
(Filed  January  21,  1908.) 

1.  Municipal  taxation—Liens— These  three  action  were  Instituted  to  en- 
force the  Hen  of  the  city  for  taxes  for  the  years  1885-1900,  inclusive.  Mrs. 
"Wolley  died  in  February,  1807.  leaving  her  husband  and  two  daughters,  who 
'Are  the  appellants  herein.  Actions  were  instituted  at  different  times  for 
taxes  due  for  certiln  years  on  the  several  pieces  of  property,  and  appeals  were 
faad  iDvolving  the  question  of  revivor  of  the  action,  when  the  court  held 
that  the  life  interest  of  the  husband  could  be  subjected  to  the  payment  of 
the  taxes  without  a  revivor.  The  actions  were  consolidated  and  numerous 
pleadings  filed,  with  ample  time  for  preparation,  and  a  trial  resulted  in 
favor  of  appellee,  enforcing  the  lien.  On  this  appeal  numerous  grounds  are 
relied  on  for  a  reversal. 

3.  Premature  trial— The  objection  that  the  action  was  submitted  before 
It  regularly  stood  for  trial  can  not  be  considered  on  appeal,  as  it  was  a  cler- 
ical misprision,  and  the  court  had  power  to  vacate  or  modify  it  on  motion 
under  section  7A3,  Civil  Code  of  Practice,  and  no  motion  has  been  made  to 
«et  it  aside  in  the  lower  court.  Although  the  court  struck  from  the  fllea 
tsertain  amended  answers,  they  were  but  reiteration  of  defenses  previously 
filed. 

8.  Proof  prima  facie  sufiQcient  to  sustain  claim  for  taxes— It  is  insisted 
'4hat  the  allegations  of  the  petitions  being  denied  the  proof  is  Insufficient  to 
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BUStain  n  reoovery.  Held--Tbat  under  section  2996,  Kentucky  Statutes,  it: 
is  provided  that  a  tax  bil]  authenticated  by  the  assessor  shall  be  prima  faol^ 
proof  that  all  steps  have  been  taken  to  make  it  a  binding  tax  bill.  TbU 
statute  has  been  declared  to  be  valid.  Substituted  tax  bills  were  on  file  in 
the  papers,  but  the  clerk  by  an  oversiftht  had  failed  to  mark  them  "filed.** 
This  omission  of  the  clerk  does  not  afiect  the  rights  of  parties.  While  there 
1b  no  order' of  court  filing  the  original  tax  bills,  it  is  stated  in  the  pleadinga 
that  they  were  filed,  and  this  allegation  not  being  controvert^jd.  it  will,  there- 
fore, be  assumed  that  the  statements  of  the  pleadings  are  true.  Proof  of  or- 
dinances levying  taxes  was  not  necessary  as  the  court  mu&t  t«ike  judicial 
knowledge  of  the  ordinances  under  sections  2761  and  2775,  Kentucky  Stat- 
utes. When  the  city  shows  a  tax  bill  made  out  and  signed  by  the  ass«'ssor,  a 
prima  facie  case  is  made  out  as  fully  as  if  there  had  been  no  denial  of  the 
regularity  of  the  tax  bill,  uimJ  It  is  unnecessary  for  the  city  to  show  that  all 
the  steps  required  by  the  statute  in  levying  the  tax  were  taken.  The  burden 
then  shifts  t d  the  defendant  to  show  that  the  pmper  steps  were  not  taken. 
The  assessor  may  make  duplicate  t\x  bills  in  case  any  should  be  lost,  and 
they  will  have  the  same  legal  effect  as  the  originals.- 

4.  Res  judicati— Injunction— A  judgment  enjoining. the  collection  of  taxes 
for  1894  does  not  prohibit  the  recovery  of    taxes  for  subsequent  years. 

5.  Statute  of  liraitatioTi— Lack  of  diligence  in  the  prosecution  of  actiona 
to  recover  taxes  for  more  than  five  years  does  not  bar  a  recovery. 

6.  Questions  settled  on  former  appeal— Revivor— The  question  as  to  the 
liability  of  the  life  estate  of  the  husband  for  the  taxes,  also  the  question  aa 
to  revivor  against  the  heirs  of  the  wife,  were  settled  on  former  appeals^. 

7.  Constitutional  lavv^Interest  on  unpaid  taxes— Interest  on  unpaid  t-nxea. 
is  not  unconf>tltutional  as  it  is  in  the  nature  of  penalties.  How  taxes  shall 
be  levied,  how  their  collection  shall  be  enforced  and  what  penalties  may  be 
imposed  upon  delinquents  in  the  several  classes  of  cities  is  a  matter  of  legis- 
lative discretion.  There  is  nothing  in  the  Constitution  forbidding  different 
regulations  as  the  necessities  of  the  case  may  require  in  different  classes  of 
oities.  Laws  regulating  the  subject  are  not  local  or  special  legislation 
forbidden  by  the  Constitution. 

8.  Assessment— Section  2985,  Kentucky  Statutes,  which  is  a  suhst-antiul 
re>enactmeut  of  the  old  city  charter,  provides  that  certain  omissions  and 
mistakes  in  the  assessment  shall  not  prevent  a  recovery  of  the  tax  if  the 
lands  and  improvements  be  otherwise  fully  identiticd  in  the  books.  It  ia 
insisted  that  this  provision  is  local  and  special.  Held— That  said  section  ia 
valid  as  It  applies  alike  to  all  cities  of  the  first  class,  and  the  fact  that  there 
is  but  one  city  of  that  class  does  not  change  the  rule.  The  owner  of  prtp- 
erty  must  know  whether  he  has  paid  his  tax^s  or  not,  and  wh^ti  be  is  sued 
for  the  payment  of  the  taxes  on  his  property  th>»re  is  no  renMm  ihnr.  the  legis- 
lature may  not  provide  that  irregularities  ii]  the  ussi'ssim  )U  sluill  not  aval) 
him  to  escape  the  payment  of  his  public  dues  wht-n  tlire  is  Mioiigh  in  the 
assessment  to  show  the  pro])erty  taxed.  Any  of  these  tt'-M'syjunus  were  sufll- 
oient  under  the  statute,  the  pr(<p.^rty  being  plainly  iileuiifU-d  hy  ihe  number 
of  the  lot  and  block  as  marked  on  the  assessor's  map-i.  Similar  provisiona 
are  made  for  suits  to  cullec-t;  taxes  and  for  interest  ou  theui  in  other  classes 
of  cities. 

9.  Commissioners  of  sinking  fund— The  fact  that  the  corporation  known  aa 
the  commissioners  of  the  sinking  fund  has  gone  out  of  existence  presents 
no  defense  to  the  collection  of  city  taxes.  Section  2979,  Kentucky  Statutes, 
provides  that  all  taxes  already  levied  or  imposed  undei  existing  laws,  and 
Bot  yet  paid,  remain  payable.     In  a  number  of  cases  decidtd  since  this  aolk. 
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was  passed  the  existencn  of  the  sinking  fund  commissi  or  ers  of  the  oity  was 
upheld  or  reoo><Dized.  There  was  an  obligation  on  the  city  to  paj  its  debts. 
The  taxes  levied  for  the  beneflc  of  the  sinking  fond  are  in  substanne 
levied  for  the  payment  of  the  debts,  and  the  fact  that  they  were  made  pay- 
able to  the  sinking  fund  commission  does  not  a£fect  in  any  manner  appel- 
lant's liability,  for  the  council  was  required  to  make  a  levy  to  meet  the 
obligations  of  the  city,  and  the  form  in  which  the  levy  was  made  did  not 
prejudice  appellant3. 

10.  Board  of  Equalization— Although  there  less  been  no  election  of 
a  board  of  equalization  for  any  of  the  years  from  which  taxes  are  claimed 
of  appellants,  they  can  not  resist  the  payment  of  taxes  on  this  ground  as 
they  did  not  complain  of  the  ass^-ssments,  otherwise  they  could  have  had  a 
board  of  equalization  appointed  to  consider  their  complaint  under  section 
Jd994,  Kentucky  Stiitutes. 

11.  Pleading.^— Appellants  can  not  complain  of  the  ruling  of  the  court  on 
demurrers  to  pleadings  in  the  separate  suits  as  the  same  objections  were 
presented  and  disposed  of  in  the  consolidated  action. 

13.  StJitubo  of  limitation— Parties  to  actions— As  the  wife  held  the  lots  for 
life,  with  rem.iinder  to  her  heirs,  her  children  were  not  necessory  parties  to 
the  suit  in  her  lifetime,  and  liiijitalion  did  not  bar  the  action  against  them. 
They  were  made  parties  soon  after  her  death,  and  the  cause  of  action  against 
them  did  not  accrue  until  her  death. 

13.  Manner  of  sale— While  the  lien  for  taxes  exists  on  each  lot  the  court 
did  not  err  in  directing  a  sale  of  so  many  of  the  lots  as  might  be  necessary 
to  make  the  jodguient,  which  was  really  less  oppressive  on  the  defendants 
than  to  order  parts  of  the  lots  to  be  sold,  and  the  court  properly  protected 
the  interests  of  remaindermen  by  reserving  the  power  over  the  distribution 
of  the  fund.  The  payment  of  fifteen  years'  taxes  is  a  great  burden,  but  he 
who  enjoys  ihn  protection  of  society  in  the  security  of  his  property  must 
share  the  common  burden.  There  is  only  apparent  hardship  in  the  judg- 
ment and  no  real  injustice. 

B.  W.  Woolley  and  H.  M.  Lane  for  appellants. 

H.  L.  Stone  and  John  G.  Busst^ll  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Mary  J.  Woolley  owned  a  number  of  lots  in  the  city  of  Louisville,  and 
these  actions  were  instituted  to  enforce  the  lien  of  the  city  for  taxes  on  the 
property  for  the  years  1885-1«00,  Inclusive.  She  died  on  February  2.  1897, 
leaving  surviving  her  her  husb'ind  and  two  daughters,  who  are  the  appel- 
lants herein.  The  first  suit.  No.  8. HO,  was  filed  May  26,  1888,  on  the  taxes 
for  the  years  1885  1888,  inclusive.  On  June  18.  1888,  the  defendants  filed  a 
demurrer  to  the  petition,  and  no  further  steps  appear  to  have  been  taken 
until  August  19,  1891,  when  they  filed  their  answer.  Nothing  further  was 
done  in  the  oasj  until  June  HO,  1900,  when  the  plaintiff  filed  an  amended 
petition,  setting  up  the  death  of  Mis.  Woolley.  The  property  was  assessed  in 
the  name  of  Mary  E.  W^oolley :  she  was  sued  in  this  name,  and  also  answered 
In  the  name  of  Mary  E.  Woolley.  As  we  understand  the  record,  ber*maiden 
same  was  Mary  E.  Johnston,  and  in  this  way  her  name  was  sometimes 
written  Mary  K.  Woolley  and  sometimes  Mary  J.  Woolley.  As  more  than 
three  years  had  elapsed  after  her  death  there  was  no  revivor  of  the  case 
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against  the  ohildreD,  but  the  court  held  that  it  lulRht  proceed  agalDst  her 
earvivlng  husband,  who  was  a  party  to  the*  action  originally,  and  that  his 
interest  in  the  land  might  be  subjeoted  to^be  taxes  without  revivor.  A 
reply  was  filed  to  the  answer  and  after  various  aniendments  to  the  plead- 
ings the  issues  were  made  up.  The  second  action,  known  as  No.  4,908.  was 
filed  August  8,  1894,  to  recover  for  the  taxes  for  the  years  1888-1894,  inclusive. 
The  defendants  filed  a  demurrer  to  the  petition  on  September  19,  1894.  The 
demurrer  was  passed  from  time  to  time;  the  plaintiff  amended  its  petition, 
and  on  April  14,  1896,  the  defendants  filed  answer.  After  this,  in  some  way, 
the  papers  of  the  case  were  lost  and  nothing  was  done  until  March  12,  1898, 
when  the  plaintiff  tendered  an  amended  petition,  setting  up  the  death  of 
Mrs.  Woolley  and  praying  a  revivor.  The  court  held  the  application  to  be 
too  late  and  refused  to  revive  the  action,  but  on  appeal  to  this  court  the 
judgment  dlBmissing  the  action  was  reversed.  Among  other  things,  a  con- 
sent order  was  entered,  flllUK  a  substitute  for  the  original  petition,  also 
duplicates  of  the  tax  bills  sued  on,  "to  have  the  same  force  and  effect  as  the 
original  petition  and  original  tax  bills,  "and  the  action  was  dismissed  with- 
out prejudice  as  to  the  taxes  for  the  years  1898  and  1894.  On  the  return  of 
the  case  from  this  court  an  answer  was  filed  to  the  amended  and  substituted 
petition,  to  which,  on  November  24.  1900,  the  plaintiff  filed  a  reply.  The 
third  action,  known  as  No.  5,040,  was  filed  on  August  16,  1894,  to  recover  the 
taxes  for  the  same  years  as  in  4,992.  but  on  other  property,  which  was  assessed 
in  the  name  of  R.  W.  Woolley,  trustee  for  Mary  £.  Woolley.  The  defend- 
ants filed  a  demurrer  to  the  petition  as  In  the  other  cases;  the  plaintiff  filed 
an  amended  petition,  and  on  April  14,  189(5,  the  defendants  filed  answer.. 
Nothing  further  was  done,  as  in  the  second  case,  until  after  the  death  uf 
Mrs.  Woolley,  when  a  similar  amended  petition  was  tendered,  and  the  then 
record  being  lost,  a  similar  substitute  petition  was  filed  and  duplicates  of 
the  tax  bills  sued  on  by  a  like  consent  order.  The  action  was  dismissed 
without  prejudice  as  to  the  taxes  for  the  years  1893  and  1894.  There  was  the 
same  ruling  as  to  revivor,  appeal  to  this  court  and  reversal,  as  in  the  second 
case.  A  reply  was  filed  to  the  answer  and  various  other  pleadings  were  filed 
making  up  the  issue. 

On  July  14,  1898,  the  city  filed  five  actions,  numbered  18,267,  18,268.  18,269, 
18,261  and  18.262  for  certain  taxes  for  the  year  1897,  and  garnished  appellant's 
tenant,  besides  seeking  to  enforce  a  lien  on  the  land.  In  each  of  these  cases 
the  answers  were  filed  and  some  other  steps  taken. 

On  August  16,  1898,  the  city  filed  two  other  suits,  Nos.  18,634  and  18,686,  to 
recover  for  the  taxes  for  the  years  1893-1898.  Certain  llenholders  on  the 
property  were  also  made  defendants  to  the  petition.  The  defendants  filed 
answer  on  June  24,  1899. 

On  November  17,  1900,  the  cases  were  consolidated,  and  on  January  8,  1901, 
the  defendants  filed  an  amended  answer  of  twenty-four  paragraphs  in  the 
clerk's  office.  On  March  2.  1901,  the  plaintiff  filed  an  amended  petition  in 
the  consolidated  cases,  setting  up,  among  other  things,  taxes  for  the  years 
1899- 1900.  On  March  23,  1900,  the  defendants  filed  answer  to  this  amended 
petition.  The  court  struck  from  the  file  the  amended  answer  filed  in  tha 
clerk's  office  on  February  16,  and  refused  leave  to  the  defendants  to  file  it  of 
record.    On  April  16  the  plaintiff   filed  a  reply  to  the  answer  to  the  amended 
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petilioo,  and  on  Ihe  90th  the  defendants  filed  a  rejoinder.  On  May  96  the 
ilefendantB  filed  an  amended  answer,  and  on  June  90  the  court  ordered  that 
%he  amended  answer  filed  on  May  96  be  controTerted  of  record,  and  should 
not  delay  the  trial  of  the  case.  The  oonrt  also  struck  from  the  flies  the  de- 
tendants'  rejoinder  of  April  99,  and  the  actions  were  submitted.  To  all  of 
^blch  the  defendants  objected  and  excepted.  The  court  gave  judgment  in 
tavor  of  the  city,  and  the  defendants  have  appealed.  A  great  number  of 
grounds  for  rcTersal  are  relied  on. 

1st.  The  actions  were  submitted  before  they  regularly  stood  for  trial. 

As  between  the  city  and  the  defendants  the  issues  were  fully  made  up  be- 
fore its  amended  petition  was  filed  on  March  9.  The  answer  to  this  amended 
petition,  with  plaintiffs'  rpply  thereto,  it  seems  to  us,  made  up  the  issues 
■oompletely.  Certainly  there  was  no  new  matter  brought  out  in  this  plead- 
ing, which  was  not  covered  by  the  pleadings  filed  in  the  consolidated  actions, 
-and  the  court  did  not  abuse  a  sound  discretion  in  striking  from  the  file  the 
pleadings  referred  to  which,  so  far  as  material,  merely  reiterated  what  had 
been  gone  over.  We  are  unable  to  perceive  that  there  was  any  issue  of  fact 
made  with  either  of  the  lienholders,  the  Louisville  Trust  Co.  or  the  Fidelity, 
Trust  and  Safety  Vault  Co.  The  actions  had  been  pending  for  a  long  time. 
The  parties  had  had  very  fall  opportunity  to  prepare  their  oases,  and  the  court 
clid  not  abuse  a  sound  discretion  in  submitting  them.  Where  the  issues  have 
not  been  properly  completed  for  the  requisite  time,  though  they  should  have 
been,  the  party  in  default  as  to  time  is  not  entitled  to  a  continuance.  (Civil 
Code,  section  864.)  We  fail  to  see  that  the  defendants  were  in  anywise 
prejudiced  by  the  submission.  It  is  not  shown  that  they  were  taken  at  any 
■disadvantage  or  deprived  of  any  proof.  Every  allegation  against  them  was 
-controverted.  "The  court  must,  in  every  stage  of  an  action,  disregard  an^ 
•error  or  defect  in  the  proceedings  which  does  not  alTect  the  substantial  rights 
of  the  adverse  party;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 
••on  of  such  error  or  defect."    (Civil  Code,  section  134.) 

To  render  judgment  before  the  action  stood  for  trial  under  the  Code  is  a 
clerical  misprision.  The  court  has  power  after  the  expiration  of  the  term  to 
vacate  or  modify  a  judgment  for  a  clerical  misprision.  (Civil  Code,  sections 
MIOSIS. )  And  no  judgment  which  can  be  set  aside  or  modified  by  the  court 
that  rendered  it,  upon  motion  made  after  the  term  in  which  it  was  rendered, 
oan  be  reversed  by  this  court  until  a  motion  to  set  it  aside  has  been  made  in 
the  inferior  court  and  overruled.  (Civil  Code,  section  763.)  There  has  been 
DO  motion  to  set  aside  the  judgment  in  the  lower  court,  and  this  objection, 
if  meritorious,  is  not  now  available. 

9d.  The  allegations  of  the  various  petitions  were  all  denied,  and  there  being 
no  proof  te  sustain  them,  the  judgment  is  erroneous. 

In  section  9996,  Kentucky  Statutes,  it  is  enacted  concerning  tax  bills: 
*'Each  bill  shall  be  authenticated  by  the  assessor  by  his  signature,  or  a 
stamped  fac  simile  thereof,  and  when  so  authenticated  it  shall  be  prima 
facie  proof  that  all  steps  have  been  taken  to  make  it  a  binding  tax  bill  for 
the  amounts  and  purposes  and  against  the  person  and  property  therein 
named  or  desciibed;  and  this  rule  of  evidence  shall  apply  to  the  tax  bills  of 
1885  and  1886  that  have  been  so  authenticated  under  the  ordinance  of  the 
4Eeneral  council." 
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The  validity  of  this  statute  w<i8  upheld  Id  Louisville  v.  Johnson,  95  Ky.» 
854,  and  has  been  recoginized  in  mauy  suhseiiuent  cases.  In  oerlifyinff  the 
original  transoript  the  olerk  stated  that  certain  of  the  tax  bills  referred  to  in 
the  petition,  and  the  duplicate  tax  bills  named  in  the  consent  orders  above 
referred  to,  were  not  lllod.  Bat  under  a  oertlorari  from  this  court  he  has 
sent  up  copies  of  these  papers  with  the  following  certificate: 

"I,  John  H.  Page,  clerk  of  the  Jefferson  Circuit  Court,  county  and  State 
aforenan)ed,  do  hereby  certify  that  the  papers  attached  hereto  are  true  and 
correct  copies  of  what  purports  to  be,  and  evidently  are,  copies  of  the  tax 
bills  orduplicatus  thereof  for  the  years  1889,  18(H),  1891  and  1S92,  fled  with  the< 
substituted  petition  in  case  No.  4,992,  City  of  Louisville,  plaintiff  against  R. 
"W.  \Vbnlli»y,  &c.,  defendants,  said  r.o  be  marked  exhibits  Nos.  1  to  56,  inclu- 
sive. Said  eshibir.R  are  and  have  been  among  the^  papers  of  this  action  though 
they  are  not  marked  as  stated,  nor  are  they  marked  'filed.'  " 

Not  only  were  the  substituted  tax  bills  filed  by  a  consent  order,  but  they 
were  used  in  taking  depositions  and  were  evidently  treated  l^y  the  circuit 
court  as  part  of  the  recoid.  The  only  thing  lacking  is  that  the  clerk  failed 
to  mark  the  papers  filed  as  he  should  have  done.  This  omission  of  his  duty 
is  not  chargeable  to  appellee,  nor  are  its  rights  affected  thereby.  We  must, 
therefore,  treat  the  papers  as  part  of  the  transcript.  (Day  &  Congletoa 
Lumber  Co.  v.  Max,  Scniddler  &  Co.  24  Ky.  Law  Rep.,  640. )  The  case  of  Ix 
&  N.  R.  R.  Co.  V.  Mayfield,  18  Ky.  Liw  Rep.,  224.  was  entirely  different. 
There  no  order  of  court  was  made  filing  the  pleading.  While  there  was  no 
order  of  the  court  filing  the  original  tax  bills,  it  is  stated  in  the  pleadings- 
that  they  are  filed  therewith,  and  this  allegation  is  uncontroverted  and  no- 
objection  was  made  in  the  trial  court  on  the  ground  that  the  exhibits  were- 
not  filed.  We  must,  therefore,  assume  that  the  statements  of  the  pleadlng^ 
are  true.  The  exhibits  are  certified  by  the  assessor  as  provided  in  the  statute^ 
and  although  the  fact  is  denied  by  the  ansv^er,  the  authenticity  of  the  cer> 
tifioate  is  established  by  the  proof.  The  fact  that  the  urdinaLces  for  the 
years  1885  and  1886,  or  copies  of  them,  are  not  filed,  and  that  there  Is  no  proof 
that  the  provisions  of  these  ordinances  were  complied  with  by  the  assessor^ 
is  immaterial,  lH.»c.iuse  the  court  mnst  take  judicial  knowledge  of  the  or- 
dinances of  the  ciry,  and  we  find  them  in  the  biennial  pulillcation  required 
by  the  strttuCH.  (  Kentucky  Suitutes.  section  2761.2775.)  When  the  genuine- 
ness of  the  tax  bill  is  denied  the  city,  to  make  out  its  prima  facie  case,  must 
show  that  the  tax  bills  were  made  out  and  signed  l)y  the  assessor.  (Louis- 
ville V.  Kimbel,  23  Ky.  Law  Rup.,  18*34.)  Rut  when  this  is  shown  the  prima 
facie  case  is  made  out  as  fully  as  if  there  had  been  no  denial  of  the  regu- 
larity of  too  tix  hills,  and  it  is  unnecessary  f»)r  the  city  to  shoV?  that  all  the 
steps  requirpd  liy  the  statute  in  the  levying  of  the  tax  were  taken.  The 
burden  then  shifts  to  tlie  defendant  to  show  that  the  proper  »tepR  were  not 
taken.  The  diiplic.ite  tax  bills  were  by  the  terms  of  the  coUvSent  order  given 
thti  s-ime  elTect  afi  the  original  bills.  Biu  aside  from  this,  where  the  orlgina) 
bill  has  been  lost,  thn  assessor  may  make-  out  another  bill  from  his  record 
and  i-errify  it  as  provi«ied  in  the  statute,  and  it  will  make  out  a  prima  tno\^ 
ca«ie  for  the  uiry  as  fully  n^  t]w  oru*  flp-^t  madH  out.  There  is  nothing  Sn  ihe 
lanijii.it::.'  of  Die  sr.iMir..-  limlrintr  irs  nniTatif)n  to  the  l»ill  first  njade  out  by 
the  assussor  and  cci-MtS-il  hy  h\\.-..      1  Iih   le^isslaMve  purpose  was  to  make  thft 
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bills  duly  authentloated  by  the  assessor  over  bis  signature,  or  a  stamped 
fao  simile  thereof,  prima  facie  evideDce.  It  is  the  ofSoial  certificate  of  the 
olficer  that  Kives  the  bill  this  character,  aud  when  the  original  is  lost  we  see 
no  reason  why  the  same  effect  should  not  be  given  to  a  duplicate  of  it  made 
out  and  certified  by  the  officer  and  proved  by  him  to  be  a  correct  duplicate. 
We,  therefore,  conclude  that  the  city  made  out  a  prima  facie  case  by  the  tax 
bills  referred  to,  no  proof  being  taken  by  the  defendants  showing  irregu- 
larities in  the  proceeding,  or  to  sustain  the  affirmative  defenses  made  in  re- 
gard thereto. 

8d.  The  tases  for  1885  and  188(5  were  barred  by  a  judgment  in  a  previous 
action  between  the  parties. 

That  judgment  is  in  these  words,  as  admitted  by  the  pleadings:  "It  is 
agreed,  and  so  ordered,  that  the  defendant,  the  city  of  Louisville,  be,  aud  is 
hereby,  perpetually  enjoined  from  asserting  any  claim  for  taxes  in  on  or  to 
the  property  described  in  the  petition  prior  to  March  31,  1884,  being  the  day 
on  which  the  petition  was  filed  herein,  and  the  plaintifis  shall  recover  their 
costs  herein." 

This  judgment  by  its  terms  applies  only  to  the  taxes  levied  prior  to  March- 
Si,  1884,  and  not  to  those  for  the  years  1885  and  1886,  or  any  subsequent  year^ 
although  it  was  entered  on  June  Hi,  1889. 

4tb.  Suit  No.  3,140  not  having  been  prosecuted  with  diligence  for  more  than 
five  years'  limitation  bars  the  taxes  therein  sued  for. 

This  precise  question  was  considered  and  determined  otherwise  in  City  of 
Louisville  v.  Meglemery,  21  Ky.  Law  Rep.,  751. 

6tb.  That  action  not  having  been  revived  against  the  heirs  of  Mary  J. 
Woolley  in  proper  time,  there  can  be  no  judgment  subjecting  the  life  estate 
of  her  husband.  Robert  W.  Woolley.  to  the  payment  of  the  taxes  gued  for, 
although  he  was  a  party  td  the  action  from  the  beginning. 

In  City  of '  Louisville  v.  Woolley,  23  Ky.  Law  Rep,  405,  it  was  held 
that  no  revivor  was  necessary  against  him,  and  that  his  life  estate  could 
be  subjected  to  the  payment  of  the  taxes.  In  that  case  it  was  further  held 
Ihat  actions  4,993  and  5,010  might  properly  be  revived  against  the  children  of 
Mrs.  Woolley.  We  regard  both  these  questions  as  settled  by  the  decision  in 
that  case,  and  not  open  now  to  discussion. 

6ch.  Section  2998,  Knotucky  Statutes,  in  so  far  as  it  allows  interest  on 
taxes  unpaid  at  6  pur  centum  per  annum  is  unconstitutional  and  void. 

This  provision  is  taken  from  the  act  of  May  12,  1^84  (Sesblon  Acts,  1883- 
1884,  volume  3,  page  1274),  and  its  validity  has  often  been  recognized  by  this 
court.  (Fonda  v,  Louisville,  20  Ky.  Law  Rep..  1652:  Crecllfus  v.  Louisville. 
20  Ky.  Law  Rep.,  1551;  Powell  v.  Louisville,  21  Ky.  Law  Rep.,  654;  Louis- 
ville Bridge  Co.  v.  Louisville,  23  Ky.  Law  Rep.,  1655.)  While  taxes  do  not 
bear  interest  unless  it  is  so  provided  by  statute  (L.  &  N.  R.  R.  Co.  v. 
Gommonwealtb.  89  Ky.,  538),  the  imposition  of  penalties  for  the  nonpay- 
ment of  taxes  is  everywhere  sustained,  and  the  giving  of  interest  on  unpaid 
taxes  Is  no  more  than  a  penalty  for  their  nonpayment. 

In  Walston  v.  City  of  Louisville,  23  Ky.  Law  Rep.,  1S52,  this  precise  ques- 
tion was  determined.  The  court  said:  "Under  the  Constitution  the  sam» 
rate  of  taxation  must  prevail  in  all  cities  of  the  same  class,  the  sunie  time 
for  payment  must  be  provided,  and  the  same  penalties  imposed  for  the  non- 
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payment  of  taxes.  To  require  the  paymeDt  of  iDterest  on  past  due  tax  bills 
Is  somewhat  in  the  nature  of  a  penalty ;  if  not,  then  it  is  compensation  for 
Indulgence  in  the  payment  of  taxes.  It  is  as  much  of  a  general  law  to  im- 
pose a  penalty  for  the  nonpayment  of  taxes  or  to  require  the  payment  of  in- 
terest on  past  due  .tax  bills  in  oities  of  a  olass  as  it  is  to  provide  that  taxes 
thall  be  levied  and  oolleoted  therein.  It  is  a  governmental  function  to  im- 
pose taxes,  and  it  is  equally  so  to  prescribe  the  method  of  their  collection  and 
the  penalties  for  nonpayment.*' 

How  taxes  shall  be  levied,  how  their  collection  shall  be  enforced  and  what 
penalties  may  be  imposed  upon  delinquents  in  the  several  classes  of  cities  is 
«  matter  of  legislative  discretion.  There  is  nothing  in  the  Constitution 
forbidding  different  regulations,  as  the  necessities  of  the  case  may  require, 
In  different  classes  of  oities. 

Laws  regulating  the  subject  are  not  local  or  special  legislation  forbidden 
by  the  Constitution,  although  there  is  now  only  one  city  in  the  first  class, 
for  when  any  other  city  is  placed  in  this  class  the  legislation  would  apply 
to  it,  and  were  the  rule  otherwise  there  could  be  no  adequate  legislation  for 
•a  olass  of  oities  if  at  the  time  there  was  only  one  city  in  that  class. 

7th.  There  can  be  no  recovery  of  a  tax  based  on  an  assessment  made  under 
the  provisions  of  the  present  act  or  the  old  charter,  unless  such  assessment 
is  made  to  and  in  the  name  of  and  against  the  person  as  provided  in  the  act. 

The  act  requires  the  assessor  to  keep  books  in  which  he  shall  cause  to  be 
entered  the  names  of  all  persons  who  are  the  owner  or  holders  of  land  and 
the  number  and  block  of  each  of  his  lots,  according  to  the  maps  in  his  office. 
<KentuGky  Statutes,  section  9985. )  It  is  further  enacted  :  *'No  mistake  in  or 
omlssioD  of  the  right  name  of  the  owner  or  holder  of  the  land  or  improve- 
ments liable  to  be  assessed,  under  the  provisions  of  this  act,  shall  impair 
any  assessment  thereof.  If  such  land  be  designated  in  said  books  by  its  corre- 
sponding number  and  block  on  said  map;  or  if  such  improvement  be  there 
designated  by  the  number  and  block  of  the  land  on  which  it  rests;  or  If  such 
lands  and  improvements  be  otherwise  fully  identified  in  said  books."  (Sec- 
tion 2986. ) 

It  is  earnestly  insisted  that  this  statute  is  invalid  as  local  and  special  legis- 
lation, and  much  force  is  given  to  the  fact  that  in  the  forepart  of  the  section 
<)Uoted  these  words  are  used,  '*any  lot  of  land  which  is  not  now  designated 
by  a  number  in  the  assessor's  book."  It  is  urged  that  by  the  use  of  the 
word  "now,"  as  well  as  from  the  fact  that  this  provision  was  brought  over 
trom  the  old  charter,  the  legislature  had  in  mind  only  the  city  of  Louisville. 
But  although  this  may  be  true,  still  the  fact  is  the  act  applies  to  cities  of 
the  first  class,  whether  now  in  that  class  or  hereafter  coming  into  it,  and,  as 
flaid,  In  no  other  way  could  the  legislature  provide  for  the  government  of  a 
city  when  no  other  city  of  its  class  is  iu  the  State  than  by  a  general  law. 
The  Constitution,  by  section  156.  requires  the  legislature  to  divide  the  cities 
of  the  State  into  six  classes,  and  assign  to  the  first  class  oities  with  a  popu- 
lation of  one  hundred  thousand  or  more.  As  long  as  there  is  only  one  city 
of  one  hundred  thousand  population  in  the  State,  there  can  be  but  one  city 
of  the  first  class,  but  in  the  meantime  the  legislature  must  provide  by  gen- 
•eral  law  for  the  government  of  oities  of  the  first  class. 
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The  owner  uf  property  must  know  whether  he  has  paid  his  tazei  or  not» 
and  when  he  is  sned  for  the  payment  of  the  taxes  on  his  property  there  Is  no 
reason  that  the  legislature  may  not  provide  that  irregularities  in  the  assess- 
ment shall  not  avail  him  to  esoape  the  paypaent  of  his  public  dues  when 
there  is  enough  in  the  assessment  to  show  the  property  taxed.  Some  of  the 
property  in  the  case  before  us  was  assessed  in  tlie  name  of  B.  W.  Woolley, 
trustee;  some  in  the  name  of  Mary  £.  Woolley,  and  some  of  it.  after  her 
death,  in  his  name  and  the  ohlldren's.  Any  of  these  assessments  were  suffi- 
cient under  the  statute,  the  property  being  plainly  identified  by  the  number 
of  the  iDt  and  block  as  marked  on  the  aspessgr's  maps,  all  of  which  is  shown 
by  the  proof.  (Board  of  Councilmen  of  Frankfort  v.  Farmers  Bank.  22  Ky. 
Law  Rep..  1738.) 

8th.  Section  2998^  Kentucky  Statutes,  in  so  far  as  it  allows  taxes  to  be  col- 
lected by  suit  in  cities  of  the  first  class,  is  special  and  local  legislation,  and 
unconstitutional. 

Similar  provisions  are  made  for  suits  to  collect  taxes  and  for  interest  on 
them  in  other  classes  of  cities.  (Kentucky  Statutes,  sections  8187.  8S96,  S540» 
8644. )  The  constitutionality  of  these  statutes  has  often  been  recognized  by 
this  court.  (Louisville  Bridge  Co.  v.  Louisville,  28  Ky.  Law  Rep.,  1656; 
Board  of  Councilmen  of  Frankfort  v.  Farmers  Bank,  9Ky.  Law  Rep.,  1788.  > 

9ch.  The  corporation  known  as  the  commissioners  of  the  sinking  fund  of 
the  city  of  Louisville  no  longer  exists,  and  the  taxes  levied  for  its  benefit 
can  not  be  collected. 

The  original  act  creating  the  board  of  commissioners  of  the  city  of  Louis- 
ville became  a  law  on  March  9,  1867,  and  by  section  8010,  Kentucky  Statutes^ 
it  is  provided:  *'The  sinking  fond  to  pay  the  bonded  debt  of  the  city  is 
hereby  continued  as  established  by  law.  Whenever  it  is  apparent  to  the 
board  of  commissioners  of  the  sinking  fund  of  any  city  of  the  first  rlass  that 
the  revenue  and  available  assets  of  said  sinking  fund  will  be  insufiicitnt  to 
pay  when  due  any  future  maturing  bonds  of  said  city  then  issued  and 
chargeable  to  said  sinking  fund,  without  unduly  Impairing  the  asf^t^ts  of  the 
sinking  fund,  and  the  said  commissioners  of  the  sinking  fund  sbull  certify 
this  fact  to  the  general  council  of  said  city,  etc." 

In  sections  8011-8024  other  duties  of  the  sinking  fund  commissioners  are 
prescribed.  By  section  2979  it  is  provided  :  "All  taxes  already  levied  or  im- 
posed under  existing  laws  and  not  yet  paid  remain  payable,  unless  the  con- 
trary be  hereinafter  provided."  In  a  number  of  cases  decided  since  this  act 
was  passed  the  existence  of  the  sinking  fund  commissioners  of  the  city  was 
upheld  or  recognized.  (Farson,  &c.  v.  Board  of  Commissioners  of  Sinking 
Fund,  97  Ky.,  119;  CommlsMoners  of  Sinking  Fund  v.  Grainger,  98  Ky., 
319;  Commissioners  of  Sinking  Fund  v.  Zimmerman,  101  Ky.,  483.)  There 
was  an  obligation  on  the  city  to  pay  it8  debts.  The  taxes  levied  for  the  ben^ 
eflt  of  the  sinking  fund  are  in  substance  levied  for  the  payment  of  the  debts. 
and  the  fact  that  they  were  made  payable  to  the  sinking  fund  commission 
does  not  aflfeot  in  any  manner  appellants'  liability,  for  the  council  was  re- 
quired to  make  a  levy  to  meet  the  obligations  of  the  city,  and  the  form  in 
which  the  levy  was  made  did  not  prejudice  appellants. 

10th.  There  was  no  election  by  the  board  of  aldermen  of  a  board  of  equali- 
zation by  a  viva  voce  vote. 
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AppellaDts  do  not  show  that  they  made  ooniplaint  of  any  assessineDt.  Sec- 
tion 2904,  Keutuoky  Statutes,  reads:  "If  Id  any  year  a  legal. board  of  equal- 
ization is  not  elected,  or  falls  to  meet,  or  fails  otherwise  to  perform  any 
esfiential  act,  or  if  in  any  y«arthe  assessment  bool:s  should  not  remain  open 
for  the  requisite  time,  the  tax  bills  shall  not  thereby  become  void;  but  when 
any  taxpayer  in  such  a  case  complains  of  the  assessment  upon  him,  such  a 
board  shall  then  be  chosen  in  the  manner  indicated,  or  the  board  theretofore 
chosen  shall  meet,  as  the  case  may  he,  and  hear  all  complaints  in  the  manner 
stated;  and  the  collection  of  tax  bills  from  those  so  complainiuf^  shall  be 
suspended  till  the  board  has  heard  and  disposed  of  their  complaints." 

Under  this  statute  the  objection  that  the  board  of  equalization  was  not 
properly  elected  is  unavailinfs.  (Crecilius  v.  Louisville,  20  Ky.  Law  Kep., 
1651;  Fonda  v.  Louisville,  £0  Ky.  Law  Rep.,  1(562;  Powell  v.  Louisville,  21 
Ky.  Law  Rep.,  664.) 

11th.  The  court  sustained  a  demurrer  to  the  petitions  In  actions  18.257, 
18,258,  18.262  and  18,584,  but  ^ave  judgment  on  these  petitions  without 
amendment.. 

In  actions  18,257,  18,258  and  18,262  there  was  an  order  filing  a  demurrer  of 
the  defendants  to  the  first,  second  and  third  paragraphs  of  the  petition.  The 
demurrer  was  sustained  to  the  first  and  second  paragraphs  and  overruled 
as  to  the  third. 

Plaintiff  was  given  leave  to  amend  the  petitions  and  reparagruph  the  same 
on  the  face  of  the  papers. 

The  three  cases  were  then  consolidated.  The  petitions,  as  copied  in  the 
transcript,  are  In  one  paragraph,  and  really  set  out  but  one  cause  of  action. 
We  must  assume,  therefore,  that  the  plaintiff  amended  Its  petitions  by  strik- 
ing out  so  much  of  them  as  divided  it  Into  paragraphs.  After  the  consoli- 
dation there  was  an  order  entered  overruling  the  defendants'  demurrer  to 
the  petition.  This  order  should  be  treated  as  made  in  the  consolidated  ac- 
tions, as  these  cases  were  consolidated  with  the  other  cases,  and  after  the 
consolidation  pleadings  going  to  the  merits  were  filed,  both  by  the  defend- 
ants and  by  the  plaintiff.  In  action  18,534  the  defendants'  demurrer  to  the 
petition  was  overruled. 

12th.  Mrs.  Woolley  owned  only  a  life  estate  in  certain  lots,  and  limitation 
bars  the  remainderman. 

The  deed  under  which  these  lots  were  held  Is  not  produced  In  evidence, 
although  the  condition  of  the  title  was  denied.  R.  W.  Woollt-y  stated  that 
the  title  was  conveyed  by  James  C.  .Johnston  to  Mrs.  Woolley  for  life.  wKo 
then  had  no  children,  with  remainder  to  her  heirs.  It  could  not  be  known 
who  would  be  the  heirs  of  Mrs.  Woolley  until  she  died,  and,  therefore,  l.er 
children  were  not  necessary  parties  to  the  suit  in  her  lifetime.  They  weie 
mode  parties  soon  after  her  death,  and  the  cause  of  action  against  them  did 
not  accrue  until  her  death. 

13th.   The  court  erred    in    prescribing  the  manner  In   which   the  property 

should  be  sold. 

Our  statutes  confer  upon  the  chancellor  ^ery  broad  discretion  In  enforcing 
tax  liens.  It  is  provided  :  "All  tax  bills  uncollected  In  whole  or  In  part 
♦  ♦  ♦  shall  be  deemed  a  d(bt  from  such  person  to  said  city  arising  as  by 
contract,  and  may  be  enforct-das  such  by  all  remedies  given  for  the  recorepy 
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of  debt  in  any  court  of  the  GomnQonwealth  otherwiRe  competent  for  that 
parpose. "    (Kentucky  Statutes,  section  2908.) 

"The  action  herein  authorized  and  the  judgment  and  subsequent  proceed- 
ings therein,  except  as  herelnaftirr  excepted,  shall  be  conducted  in  all  re- 
spects like  suits  upon  liens  arising  from  contracts,  and  the  court  shall  have 
Jurisdiction  of  all  suits  for  taxes   irret^pective   of  amount."     (Section   305.) 

"From  the  lieKinning  of  the  action  a  lien  for  each  tax  bill  assessed  against 
the  same  owner,  or  set  of  jnint  owners,  shall  ulflo  arise  upon  every  piece  of 
land  or  improvement  still  owned  by  him  or  them  with  a  view  to  the  sale  of 
less  than  all  the  pieces  for  all  the  tax  bills,  subject  to  the  marshaling  of 
burdens  as  against  third  parties,  as  the  rules  of  equity  may  require."  (Sec- 
tion 80«. ) 

Under  these  provisions  the  court  did  not  err  in  directing  a  fvile  cf  so  many 
of  the  lots  as  might  he  neiiesf^ary  to  msike  the  judment,  wliioh  whs  really  less 
oppressive  on  the  defendants  than  to  order  parts  of  the  lots  to  be  sold.  Sec- 
tion SOOT,  Kentucky  Statutes,  relates  to  the  collection  of  tnxesdue  by  infants 
and  persons  of  unsound  mind,  and  is  properly  thus  headed  by  the  editors.  It 
reads  as  follows:  "The  goods  of  Infants  or  persons  judicially  found  to  be  of 
unsound  mind  shall  not  be  distrained  for  the  taxes  atsegs^d  on  their  lands 
or  improvements;  nor  shall  their  lands  during  their  dl.sability  be  sold  for 
less  than  two-thirds  of  their  appraised  value  on  any  judgment  of  Fale  ren- 
dered for  taxes  and  coKt  alone,  wlien  those  lands  or  improvements  have 
come  to  them  through  descent,  distribution  or  devise  or  the  gift  or  settlement 
of  some  person  then  deceased,  or  have  belonged  to  persons  of  unsound  mind 
'before  they  became  such;  nor  shall  for  taxes  chargeable  to  the  owner  of  the 
particular  estate  the  entire  estate  be  sold  for  taxes  and  cost  alone  at  less 
thaD  two-thj^ds  of  the  appraised  value,  to  as  to  defeat  the  reversions,  remain- 
ders or  future  estates  while  any  future  estates^  are  outstanding,  unless  the 
roTersloners  or  xeroaindermeD  are  ascertained  and  are  of  full  age;  nor  shall 
SQob  entire  estates  be  put  up  to  sale  unless  tbe  particular  estate  of  the  tax- 
payer has  first  been  pat  up  and  has  failed  to  bring  tbe  amount  of  the  taxes 
and  costs." 

Tbe  section  first  provides  as  to  the  goods  of  infants  and  persons  judicially 
found  to  be  of  unsound  mind;  then  as  to  their  lands  uumiug  to  them  from 
€ome  person  who  was  of  unsound  mind  or  is  deceased.  It  then  takes  up  the 
state  of  case  where  these  persons  own  the  remainder  and  another  the  partic- 
ular estate,  and  forbids  a  sale  at  less  than  two-thirds  of  the  appiaised  value 
where  the  remnindermon  are  not  ascertained  or  of  full  age,  and  then  pro- 
Tides  that  t»uch  estate,  that  is,  those  estates  as  are  referred  to  in  the  last 
clause,  in  which  the  reversioners  or  remaindermen  are  not  ascertained  or  of 
full  age,  must  not  be  put  up  to  sale  unless  the  particular  estate  has  first 
been  put  up  and  has  failed  to  bring  the  amount  of  the  taxes.  In  other 
words,  wbe;v  the  remaindermen  are  nut  ascertained  or  of  full  age  the  entire 
estate  can  not  be  sold  for  taxes  and  cost  alone  at  lees  than  two-thirds  of  its 
appraised  value,  and  the  particular  estate  of  the  taxpayer  must  be  first  ex- 
hausted and  fail  to  bring  the  amount  of  the  taxes  before  the  estate  of  the 
remaindermen  is  sold.  The  .^-ection  has  no  application  to  sales  where  tbe 
remaindermen  are  ascertained  and  are  of  full  age. 

At  tbe  conclusion  of  tbe  judgment  i-^  thi-:  clause:  '*The   court  reserves 
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power  over  the  dlstribntioD  of  the  fund  arising  from  the  aale  as  above  or- 
dered to  the  parties  respectively  entitled  thereto."  If  it  shall  turn  ont» 
when  the  sale  is  made,  that  any  injustice  is  done  the  remaindermen  the 
court  can  adjust  this  matter  between  them  and  the  life  tenant,  and  direot 
him  to  contribute  to  them  as  the  ends  of  justice  require.  But  the  city  haa 
a  lien  upon  the  remainder  as  well  as  the  particular  estate  of  the  lots  ordered 
to  be  sold  as  the  property  of  the  life  tenant  and  the  remaindermen,  and  in 
view  of  all  the  facts  we  do  not  see  that  any  substantial  injustice  has  been 
done  any  of  the  parties  by  the  decree  complained  of. 

It  is  true  that  to  throw  fifteen  years'  taxes  upon  the  property  at  one  time 
is  to  place  upon  it  a  great  burden;  but  property  is.itself  only  the  creature  of 
civilized  society,  and  taxes  are  the  contributions  made  by  property  owners  to 
society  for  its  protection  which  they  enjoy.  He  who  enjoys  the  protection  of 
society  in  the  security  of  bis  property,  without  discharging  his  part  of  th» 
common  burden  of  maintaining  the  social  system,  violates  the  constltu- 
tional  rule  that  taxes  shall  be  uniform  and  equal.  He  not  only  reaps  where 
he  has  not  sown,  but  he  places  upon  others  the  burden  which  his  property 
ought  to  bear,  for  as  the  social  system  must  be  maintained,  others  must  pay 
the  part  that  in  right  should  be  paid  by  him.  There  is,  therefore,  only  ap- 
parent hardship  in  the  judgment,  and  no  real  injustice.  It  is  shown  by  the 
proof  that  no  taxes  have  been  paid  on  appellants'  property  since  about  tbe^ 
year  1876,  although,  as  stated,  it  was  adjudged  that  the  city  be  en  joined  from 
collecting  taxes  prior  to  March  81,  1884. 

14th.  Certain  paragraphs  of  the  petitions  were  defective. 

These  defects  were  cured  by  the  subsequent  pleadings  and  by  the  proceed- 
ings had  in  the  consolidated  action. 

Judgment  affirmed. 

Whole  court  sitting  except  Judge  Barker.  '^ 


MKKCKR  COUNTY  v.  PEARSON. 

(Filed  January  21,  1903— Not  to  be  reported.) 

Trusts— Compensation— Attorneys'  lees— Mercer  county  voted  a  subsorip- 
tion   of  SI 25. 000  in   stock  of  the   Southern   Railway  Co.     Said   bonds  were 
placed  with  M.,  a  trustee,  with  instructions  to  deliver  $105,000  of  them  to 
said  company  when  the  road  should  be  completed  through  Mercer  county, 
and  the  remaining  |20.0uO  to  be  delivered  when  the  terminal  and  divisional 
shops  should  be  permanently  located  at  Harrodsburg.    M.  resigned  his  trust, 
and  appellee  was  appointed  his  successor.    He  delivered  the  $106,000  of  bonds 
to  s:iid  company,  but  refused   to  deliver  the  $20,000  of  bonds,  as  he  did  not 
consider  that  the  company  had  complied  with  its  agreement  as  to  the  loca- 
tion of  its  shops  at  Harrodsburg,  and  instituted  this  action  to  determine  the 
validity  of  the  bonds;  also  his  duty  as  to  the  delivery  of  the  entire  lot  of 
bonds  to  the  company.     He  employed  counsel  and  a  protracted  litigation 
followed,  and  the  case  having  been  transferred  to  the  Federal  court,  was. 
finally  decided  by  the  Supreme  Court  of  the  Qnited  States  in  faror  of  tho 
validity  of  the  bonds,  and  that  the  trustee  had  acted  properly  in  delivarins- 
the  1105,000  of  bonds  to  the  company,  but  that  the  $20,000  of  boBc^s  sboold 
not  be  delivered.    The  question    involved   on  this  appeal  is,  the  liability  of 
the  county  for  compensation  of  the  trustee  for  his  services;  also  for  his 
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neys'  fees.  It  la  insisted  that  before  the  tmstee  bad  a  Hgbt  to  iDStitate  an 
action  in  tbe  olronlt  oonrt  for  tbe  purpose  of  recovering  compensation  be 
was  compelled,  under  chapter  27,  article  8,  section  11  of  General  Statutes, 
to  have  presented  his  claim  to  tbe  court  of  claims  of  tbe  county  for  allow- 
ance, and  bad  it  rejected.  Held— That  as  the  trustee  sought  a  settlement  of 
bis  trust  and  to  be  advised  by  tbe  court  as  to  bow  it  should  be  executed,  and 
in  tbe  same  action  sought  to  have  bis  compensation  fixed,  tbe  circuit  court 
being  a  court  of  general  jurisdiction,  was  the  only  one  which  had  jurisdic- 
tion of  tbe  settlement  of  tbe  trust,  and  as  a  necessary  Incident  thereto  tbe 
allowance  for  compensation  for  services,  and  it  was  proper  to  settle  both 
questions  in  one  suit  and  avoid  a  multiplicity  of  actions.  It  is  Insisti'd  that, 
as  the  Htafeute  did  not  expressly  provide  for  tbe  compensation  to  tbe  trustee  for 
services  be  was  to  perform,  and  for  tbe  necessary  services  rendered  by  coun- 
sel, therefore,  no  llabilitv  existed  upon  tbe  part  of  tbe  county.  Held— That. 
Mercer  county,  as  a  quasi  private  corporation,  was  represented  by  a  trustee, 
and  be  was  entitled  to  compensation  for  bis  services,  and  to  contract  for  the 
services  of  attorneys  needed  to  advise  blm  in  tbe  execution  of  bis  trust,  and 
the  county  should  be  held  liable  for  same.  It  is  urged  as  a  defense  that  as- 
tbe  trustee  voluntarily  assumed  the  custodianship  of  tbe  bonds  be  became  a 
voluntary  trustee,  and  Is  not  entitled  to  compensation.  Held— That  al- 
though the  act  of  tbe  legislature  did  not  provide  for  compensation  for 
tbe  trustee,  nor  did  the  county  court  make  any  provlFlon  therefor,  still, 
from  the  character  of  the  sarvloes  contemplated  by  tbe  act,  and  the  labor, 
expense  and  responslhillty  assumed,  it  can  not  be  believed  that  tbe  legisla- 
ture and  tbe  county  court  contemplated  that  tbe  trustee  should  act  without 
compeosatloQ,  and  in  addition  pay  tbe  necessary  expenses  incident  to  tbe 
execution  of  tbe  trust,  including  attorney's  fees.  It  Is  adjudged  that  the 
trustee  is  entitled  to  be  compensated  for  bl^  services;  that  he  should  be  re- 
imbursed for  tbe  necessary  expenses  which  be  incurred,  and  In  addition 
thereto  be  allowed  a  reasonable  sum  to  compensate  his  attorneys  for  tbe  ser^ 
vices  which  they  rendered.  Tbe  allowance  of  $4,000  to  the  trustee  is  ap- 
proved. 

Bobt.  Harding  for  appellant. 

Phil  B.  Thompson  and  W.  C.  Bell  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Paynter. 

By  legislative  authority  Mercer  county  was  authorized  to  vote  upon  the 
question  of  a  subscription  to  the  capital  stock  of  the  Southern  Hallway  Co. 
At  an  election  held  for  that  purpose  a  majority  of  those  entitled  to  vote  ex- 
pressed themselves  in  favor  of  a  subscription,  amounting  to  $125,000.  Neces- 
sary steps  were  taken  under  the  act  to  authorize  tbe  county  court  to  make 
an  order  for  tbe  subscription  of  stock  and  to  execute  bonds  in  payment 
thereof.  The  act  provided  "that  the  county -judge  of  such  county  shall 
order  that  such  bonds  shall  be  deposited  with  a  trustee  or  trust  company,  to 
be  held  In  escrow  and  delivered  to  said  railway  company  when  It  shall  be 
entitled  to  the  same  by  tbe  construction  of  Its  road  through  said  county: 
Provided,  however,  That  such  trust  company  or  trustee  shall,  before  receiv- 
ing such  bonds,  give  bond  with  good  security,  approved  by  the  county  judge, 
for  the  faithful  performanoe  of  his  or  Its  duty  In  the  premises." 

vol.  21—87 
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By  the  order  of  the  county  court  ^105.000  of  the  bonds  were  to  be  sur- 
rendered upon  the  road  belnfi:  completed  through  Mercer  county,  and  $20,000 
of  the  bonds  were  to  be  surrendered  when  the  company  should  locate  per- 
manently ot  Plarrodsburg,  in  Mercer  county.  \ts  terminal  and  divisional 
machine  shops. 

1).  L.  Moore  was  appointed  and  qualified  as  Irustte.  The  roilwoy  com- 
pany proceeded  to  construct  the  roaU.  and  claimed  that  it  had  complied  with 
the  act  and  the  orders  of  the  county  court  and  bad  earned  the  bonds  in  ques- 
tion. When  Moore  was  confronted  with  the  reKpon«>ibllity  of  determining 
whether  the  bonds  should  be  delivered  or  not,  and  reali/ing  the  embarrass- 
ing position  he  occupied,  he  thought  it  safer  to  resign  his  trust  than  to  pro- 
ceed to  ext'cute  it.  Thereui^on  the  rtpy«ellee.  Isnnc  IVar^on,  was  appointed, 
and  duJy  (}unllfled  as  trustee.  After  employing  attorneys  and  obtaining 
their  advice,  he  turned  over  to  fhe  railway  company  §!(]"), (HiO  worth  of  the 
bonds,  and  stock  was  iFsued  to  the  county  therefor. 

He  was  confronted  with  the  question  as  to  wheihcr  or  not  the  railway 
•compuny  had  permanently  located  at  Hanodshurg  its  terminal  and  divi- 
sional machine  shojis.  The  ruihvay  company  contended  that  it  had  done  so, 
but  others  iotenstcd  disputed  that  claim.  Not  being  able  to  get  any  advice 
from  the  county  court,  on  the  c|uestinn  as  to  whether  the  railway  company 
had  complied  with  that,  prirt  of  the  order,  he  fristiiuted  this  acti(jn  fcr  a 
settlement  of  hi-n  trust,  and  to  determine  whetlier  or  not  the  .?,(', l(H)  worth 
of  bonds  should  he  delivered  to  the  railway  compai.y,  ar.d  for  con)iJ(.'iiPation 
for  the  servici^»<  which  he  had  renOertd  tl  •'  county.  The  cas-ewas  transferred 
to  the  F»deral  Couir,  and  such  issut-s  were  jt.iised  as  rendeied  it  necessary 
for  the  court  to  determine  whether  or  not  tl.e  appt'llee  bad  authority  to  de- 
liver the  bonds,  amounting  to  SI(ir).(»i  0,  to  the  railway  comjiany.  and  whether 
or  not  it  was  entitled  to  the  remaining  gi'O.dOO  of  londs.  The  case  finally 
reached  the  Supreme  ('ourt,  wlu-re  it  was  decided  that  ho  had  acted  properly 
in  delivering  the  ?.o.*),ooo  of  bonds  to  the  railway  comp<iny.  It  was  likewise 
adjudijed  in  the  course  of  the  proceed in;_'s  tiiat  the  .^JO.iMK)  of  bonds  should 
not  lie  flelivered  to  the  railway  cnii)])any. 

The  other  iiuesJitu^s  having  been  setthd,  the  question  remained  as  to  what, 
if  any,  comiK-iisition  t'r.e  trustee  was  entitled  to  rt  ceive  for  his  services,  and 
what  c()UJi)ensatirin  slmuld  l>e  fixed  for  the  attorneys  which  he  employed  to 
tidvi>e  au.l  as.^ij-t  hiui  in  tlie  extent  ion  of  the  trust. 

The  fir-^t  que^^i()n  prtsnled  is  rjs  to  the  oiiginal  jurisdiction  of  the  circuit 
court  to  deterniiriH  these  questions.  Coun.'-el  for  ai)pellant  contends  that 
before  the  trustee  liad  a  rigiit  to  insritute  an  action  in  the  circuit  court  for 
the  i)ur|)Mse  i)f  recoveiin^  compensation,  t  tc  ,  for  hid  f«ervices,  he  was  com- 
pelled, under  tin*  General  Statutes  which  were  then  in  force,  to  have  pre- 
sent! d  his  claim  to  the  c«iurt  of  claims  ot  tiie  county  for  allowance  and  had 
it  rejected. 

It  is  true  that  the  (Jeneral  Statutes,  chapter  27.  article  li,  section  11,  pro- 
vides that  any  person  j'rt^senting  a  claim  f(jr  allowance  before  the  county 
court  for  a  claim  of  $Ju  and  uinvards  is  entitled  to  appeal  to  the  circuit  court 
from  the  judgment  or  order  of  the  court  rejecting  the  claim. 

There  was  more  involved  in  thi.s  suit  than  the  right  of  the  trustee  to  re- 
cover compensation  for  services;  besought  a  settlement  of  his  trust,  tube 
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advised  by  tbeicoiirt  as  to  bow  It  should  be  executed,  and  in  the  same  action 
'^ouf^ht  to  have  his  compensation  fixed.  The  circuit  court,  being  a  court  of 
Keneral  Jurisdiction,  was  the  only  one  which  had  jurisdiction  of  the  settle- 
ment of  the  trust,  and  a  necessary  incident  thereto  was  an  adjustment  of  the 
allowance  for  -compensation  for  serTioes,  etc.  The  circuit  court  having 
jurisdiction  to  settle  the  trust,  it  necessarily  follows  that  it  had  jurisdiction 
to  fix  the  compensation  of  the  trustee.  It  would  have  simply  multiplied 
actions  to  hrtve  brought  suit  to  settle  thp  trust,  and  then  applied  to  the  court 
of  claims  for  an  nllownnce  for  services  in  executing  the  trust. 

It  Is  ur;rt*d  tiirtt.  as  the  statute  did  not  expressly  provide  for  the  compensa- 
tion to  the  trustee  for  services  he  was  to  perform  and  for  the  necessary  ser- 
vices rendeied  by  counsel,  therefore,  no  liability  existed  upon  the  part  of 
the  (Uiunry.  T'l  support  this  Wortham  v.  Cirayson  County,  13  Bush,  54,  is 
'cir»'d,  whiT.  JM  ir.  is  lield  that  whwre  the  statute  rf  quires  services  to  be  ren- 
dered l-y  lis  iltlcHTs  wliere  no  remuneratitm  is  allowed  by  law,  they  must  be 
rejiiarUed  ns  ex  <illirm  services,  for  whirh  no  charge  can  ]>e  made,  and  that 
Stnre  and  county  poverninents  never  become  c^ebtors  by  implication  to  any 
of  tiuMr  agenfs.  Tiie  principle  of  tha»  ca?e  does  not  apply  to  tiiis  case,  as  it 
wjifl  h«'ld  in  Giirr;\rd  County  v.  McKee,  11  Bush,  234,  that  the  county,  by  its 
tjoiinty  court,  was  a  quasi  private  corporation,  and  had  power  to  employ 
ccumsel  to  defend  suit  against  it  and  test  the  validity  of  the  subscription  of 
That  county  for  sronk  in  the  Kcntuck.v  Kiver  Xavi^zialiou  Co.,  and  to  bind 
the  countj^  for  a  reasonable  fee  for  such  .services. 

So  was  Mercer  county  a  quasi  private  corjioiation.  In  this  transaction  the 
appellee  repref-entid  it  as  trustee;  was  caultled  to  compensation  for  his  ser- 
vices and  to  contract  for  the  services  of  atioriujs  nrtded  to  advise  him  in 
the  execution  of  his  trust,  and  for  which  the  county  should  be  held  liable. 

Again>  it  is  urged  that  the  appellee  voluntarily  assumed  the  custodianship 
nt  the  bonds,  thereby  becoming  a  voluntary  trustee,  and,  therefore,  is  not 
•entitled  to  compensation.  In  Phillips'  Adm'r  v.  Bustard,  &c.,  1  Ben  Mon- 
4'oe,  'i49,  the  court  had  under  consideration  the  question  of  the  right  of  trus- 
tee to  leiuive  compensation  for  his  time,  trouble,  skill,  services,  etc.,  where 
none  was  prnvldtd  in  the  document  creating  the  trust.  In  that  case  the 
docrrine  of  the  British  chancery  antecedent  to  the  American  Kevolution 
was  invoked,  wliioh  denieci  &ucl\  compens^ation  to  a  trustee.  Judge  Robert- 
son, ftir  thecourt,  sj.id:  "We  have  never  been  aide  to  perceive  con.'^istency  in 
The  rule  or  full  force  in  th<'  reasons  assij:ned  for  it.  Jt  should  l)e  no  less 
true  in  the  municipal  than  iu  the  divine  code  that  'the  laborer  is  worthy  of 
Jiis  hire;'  and  there  can  be  no  doubt  that  heavy  and  responsible  trusts  are 
rtirely,  if  ever,  undertaken  as  merely  honorary,  without  expectaiion  of  in- 
xlemnity  at  least.  ]Moreovcr,  there  might  be  danger,  not  only  of  nonaccept- 
«nce,  but  of  injuiious  Infideliiy,  if  strangers,  nominated  lor  their  skill, 
slmuhl  know  thut,  for  all  their  devotion,  time  and  responsibility,  tliey  can  be 
■entitled  io  no  compensation,  unless  they  make  a  contract,  which,  in  many 
t;ase8,  can  not  be  made  for  want  of  opportunity  or  competent  parties.  And 
we  doubt  not  that,  in  most  cases  of  onerous  trust  devolved  upon  strangers, 
there  is  an  implied  mutual  understanding  that  there  shall  be  a  reasonable 
allowance  for  responsible,  faithful  and  beneficial  services.  But  the  British 
%rule    has  been  extensively  qualilled,  if  not  entirely  exploded,  by  the  local 
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law  and  usage  of  our  owd  Commonwealth,  where  tntora  and  ourators  and 
eifeoutors  and   administrators  are  all  entitled  to  reasonable  coropencatloD. 
Here,  then,  the  civil  law  maxim  and  all  the  other  analogies  whiob  fortified 
the  rule  in  England  have  been  abolished.    Is  there  now,  therefore,  any  snlB^ 
oient  reason   here  for  applying  a  rule  so  harsh  and  unreasonable  to  the  soli*, 
tary  class  of  cases  denominated  express  technical  trusts f    We  ttink  not. 
For  similar  reasons  the  court<)  of   Pennsylvania  and   of  our  parent  State. 
Virginia,  have  decided  that  trustees  may  be  entitled  to  com  pen  sat.  I^m  with- 
out  any  express  direction  or  contract  therefor.    (8  Binney,  467;  1  Washing* 
ton,  246;  4  H.  &  Mun.,  415.)    And  this  appearing   to  be  intriiiMcally  just, 
not  forbidden  by  policy,  and  not  only  not  inconsistent  with  at  y  analogy  in 
our  local  jurisprudence,  but  perfectly  consistent  with  its  complete  harmony^ 
we  do  not  feel  authorized  to  repudiate  it  and  blindly  adhere  to  the  old  Eng- 
lish rule,  the  reasons  for  which,  if  ever  good,  are  now  altogether  inapplic- 
able in  this  age  and  country,  whenever  it  may  be  presumed  that  ooiupensa^ 
tion  was  expected  and  seems  to  be  reasonable  and  just." 

Although  the  act  of  the  legislature  did  not  provide  for  compensation  for- 
the  trustee,  nor  did  the  county  courfr  make  any  provision  therefor,  stilly 
from  the  character  of  the  services  contemplated  by  the  act  and  the  labor,, 
expenses  and  responsibility  assumed,  it  can  not  be  believed  that  ihe  leglsla*- 
ture  and  the  county  court  contemplated  that  the  trustee  should  act  without, 
compensation  and  in  addition  pay  the  necessary  expenses  incident  to  the* 
execution  of  the  trust,  including  attorneys*  fees.  As.  an  evidence  that  th» 
county  courb  thought  it  proper  to  compensate  the  trustee,  it  made  an  allow- 
ance to  Moore  for  the  time  that  he  acted  as  trustee. 

We  are  of  the  opinion  that  the  trustee  is  entitled  to  be  compensated  for- 
his  services;  that  he  should  be  re-irobursed  for  the  necessary  expenses  whlcl^ 
he  incurred,  and  in  addition  thereto  be  allowed  a  reasonable  sum  to  com- 
pensate his  attorneys  for  the  services  which  they  rendered.  The  court  or- 
dered an  issue  out  of  chancery  as  to  what  allowance  should  be  made  to  th» 
trustee.  The  jury  returned  a  verdict  for  $4,0(;0,  which  is  less  than  the  testi- 
mony showed  he  was  entitled  to  receive.  The  court  did  not  chooFe  to  dlf^re- 
gard  the  verdict  of  the  jury,  and  rendered  judgment  for  the  amount  of  the- 
verdict. 

Judgment  is  affirmed. 
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(Filed  January  21,  1903— Not  to  be  reported. ) 

Contrnots— Damages — This  appeal  involves  the  construction  of  a  wrltteiv 
contract  between  appellant  and  appellee  made  in  18^0.  Appellant  had  con- 
structed several  years  before  the  contract  was  made  a  dam  acrtiss  Stoner 
creek  for  a  mill  pond,  and  agreed  to  permit  appellee  to  withdraw  therefrom 
water  not  exceeding  500,000  gallons  dally.  It  was  further  agreed  that  In 
case  it  became  necessary  to  draw  off  the  water  below  a  given  point,  in  order 
to  permit  appellant  to  make  repairs  or  improvements  to  any  portion  of  th» 
mill  or  other  property  of  appellant,  notice  should  be  given  to  appellee,  who- 
should,  without  delay,  at  its  own  cost  and  expense,  construct  a  suitable 
oofFer  dam,  which  shall  enable  appellant  to  make  such  repairs  and  improve<» 
inents.     Appellant   instituted   this  action   against  appellee,   alleging   that. 
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"1%  became  neoessary  to  repair  its  mill  property  aod  for  thin  purpose  to  draw 
^11  tbe  water  in  the  dam,  and  that  it  notified  appellee  to  build  a  ooffer  dam, 
«nd  tbat  it  built  one  so  defeotlve  that  it  leaked  to  such  an  extent  as  to  pre- 
vent making  tbe  repairs  to  tbe  mill  property,  and  that  appellee  failing  to 
t)on6truct  a  proper  dam  after  due  notioe,  appellant  constructed  same  at  a  cost 
t>f  91A7.17,  for  wblcb  it  prayed  Judgment.  In  the  second  paragraph  it  alleged 
^bat  it  had  expended  $690.77  in  reasonable  repairs  necessarily  made  to  the 
mill  dam  and  abutments,  and  tbat  appellee  refused  to  pay  any  part  of  it.  A 
^Jud^ment  for  cme  half  of  said  cost  was  prayed.  The  court  sustained  a  de- 
murrer to  the  ilrst  paragraph  and  on  the  trial  of  issue  made  on  the  second 
Instructed  tbe  jury  to  find  for  appellant  only  $1.76,  on  which  judgment  was 
rendeied.  This  instruction  was  given  on  proof  that  the  repairs  were  not 
made  to  the  dam  proper  across  tbe  creek,  or  tbe  abutment  next  to  the 
mill,  but  were  made  on  the  forebay.wall  and  the  wall  of  the  water  way  or 
vloice  leading  from  the  forebay  up  to  the  mill  pond.  Held— That  this  in* 
"Vtruotion  was  properly  given  as  appellee  under  the  contract  was  under  obli- 
gation to  repair  the  dam  across  the  creek  and  the  abutment,  but  no  further. 
The  first  paragraph  stated  a  cause  of  action  against  appellee,  as  it  was  under 
tibllgation  to  construct  a  sufficient  ooffer  dam. 

McMillan  &  Talbott  for  appellant. 

Emmett  M.  Dickson  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hobson. 

This  controversy  turns  upon  the  proper  construction  of  a  written  contract, 
\n  which  tbe  appellant,  the  Paris  Milling  Co.,  is  the  party  of  the  first  part, 
«nd  appelioes,  tbe  Paris  Water  Co..  represents,  as  asslgoee,  the  party  of  the 
vecond  part.    Tbat  part  of  tbe  contract  here  material  is  in  these  words : 

"Fur  tbe  consideration  hereinafter  mentioned,  tbe  party  of  the  first  part,* 
f  the  milling  company)  for  itself,  its  successors  and  assigns,  hereby  agrees 
with  tbe  party  of  tbe  second  part,  its  successors  or  assigns  (the  water  com- 
pany) that  it  will  allow  the  said  party  of  tbe  second  part  to  withdraw  water 
Dot  exceeding  a  daily  average  quantity  of  500,000  gallons  from  tbat  portion 
t>f  Stoner  creek  so  called  that  forms  a  part  of  said  first  party's  mill  pond, 
for  tbe  purpose  of  supplying  to  the  inhabitants  of  the  city  of  Paris  and  its 
Immediate  vicinity  water  for  fire,  domestic,  manufacturing  and  all  other 
necessary  purposes. 

*'The  said  party  of  tbe  first  part  farther  agrees  tbat  said  party  of  the  sec 
tmd  part  may  at  any  time,  at  its  own  expense,  make  sucb  repairs  to  tbe  dam 
tiwned  by  said  party  of  tbe  first  part  as  it  may  deem  necessary  to  prevent 
•any  waste  of  water  from  tbe  pond  by  leakage,  tbe  party  of  the  first  part 
having  first  approved  of  the  method  of  making  and  tbe  character  of  such 
Vepalrj. 

**The  said  party  of  the  first  part  further  agrees  tbat  it  will  not  draw  down 
Water  in  tbe  pond  for  any  purpose  below  a  point  four  feet  below  the  top  of 
%he  cap'Hlll  of  tbe  said  dam. 

''In  caoe,  in  tbe  opinion  of  the  party  of  the  first  part,  it  becomes  necessary 
to  draw  off  tbe  water  below  said  point  for  the  purpose  of  making  repairs  or 
Improvements  to  any  portion  of  the  mill  or  other  property  of  said  party  of 
the  fiist  part,  notice  shall  be  given  to  the  party  of  the  second  part,  who 
«ball,  without  delay,  at  its  own  pro[:er  cost  and  expense,  construct  a  i^uitable 


// 


/ 


/ 


1374  PARIS  MILLING  CO.    V.    PARIS  WATER  CO. 

coffer  dam,  which  shall  enable  said  party  of  the  first  part  to  make  such  t»^ 
pairs  and  improvements.     *    *    * 

"Said  party  of  the  second  part  further  agrees  that  it  will  pay  to  said  party*- 
of  the  first  part  annually  one  half  of  the  amount  the  said  party  of  the  first 
part  shall  expend  for  maintaining  and  making  all  necessary  repairs  upoix 
the  dam;  also  that  it  will  pay  one-half  of  the  cost  and  expense  of  rebuild^ 
ing  said  dam  whenever  and  as  often  as  the  same  shall  become  necessary." 

Appellant  filed  Lhe  suit.  In  the  first  paragraph  of  its  petition  it  alleged 
that  in  the  sammer  of  1807  (the contract  having  been  made  in  the  year  1800i 
It  became  necessary  for  it  to  make  repairs  to  portions  of  the  mill,  and  it  gav& 
notice  to  appellee  of  the  fact  that  it  was  necessary  to  draw  ofl  the  water  for 
the  purpose  of  making  these  repairs;  that  appellee  undertook  to  construct 
a  coffer  dam  to  enable  it  to  make  the  r^airs,  but  failed  to  construct  a  suit- 
able colter  dam  for  that  purpose;  that  the  water  flowed  through  the  insufii- 
cient  cofferdam  erected  by  appellee  in  such  quaniitits  as  topreveia  appellant 
from  making  the  repairs;  thai  ft  notified  appellee  of  the  insufficiency  of  the 
coffer  dam  and  requested  it  to  make  a  sufilcient  one,  which  it  refused  to  do; 
that  thereupon  appellant  was  compelled  to  erect  a  suitable  cofferdam,  antl 
did  so  at  a  cost  of  -?l<)7.17,  which  was  reasonable  for  the  woik,  and  had  not 
been  paid  tJ  it  by  appellee.  Juilguien.  was  prayed  for  the  araouLt  <o  ex- 
pended. 

In  the  s'cond  piragraph  of  iis  pntirion  appnllanl  alleged  that  it  had  ex- 
pended Kii^O  77  in  reas.inahle  repairs  necessarily  made  in  repairing  i  he  mill 
dam  and  abutinenvs,  and  that  a])pellee  refused  to  pay  any  pair  thereof^ 
Jud«ipenr  was  prny»'d  for  one-half  the  amount  mj  expended. 

The  court  susitiined  a  demurrer  to  tlie  first  paragraph   of  the  pevition.     A 
traverse  waf^  file;!    of    ihe    sucond  paragraph,  and   on  final    hearing,  under  a 
peremptory  instinicfcion  of  the  court,  the  jury  returned  a  verdict  in  favor  of' 
the  plaintiff  on  tlie  cause  of  action  t^et  out  in  the  second  paragraph  for  $1.75, 
on  which  judgment  was  entered. 

The  question  as  to  the  second  paragraph  turns  on  the  meaning  of  the  word 
"dam,"  as  used  in   the  written   contract  aliove  quoted.     Stoner   eieek    is   »\ 
considerable  stream.     The  n)ill  company  had  maintained  its  mill  on  it  for  a 
number  of  years  before  the  contract  was   made.     The   dam    ran    acros.)  tht* 
stream  from   a   rock  on  one  side  to  an  ahutujent  built  of  loose  stones  on  the- 
other.     At  the  upper  end  of  this  abutment  there  was  a  water  wny  conduct- 
ing the  waters  from    the  pond   to  the  wheels  of  the  mill,     Tlie  repairs  were- 
made,  in  so  far  as  the  court  rejected  them,  on  the  fore  liay  wall  and  the  wall 
of   the  water  way  or  sluice   leading  from   t hi*  fore  bay  up   toilie    mill  pond. 
The  court  properly  held   that  these  repairs  were   not  ni.n  a  nji  the  dam,  and 
could  not  be  recovered  under  the  cl.iu.se  of  the  contracr,  rrqoirinjr  the  water 
company  to   pay  one-half  the  aiiioMnt  expeiuh-d   in  inaiu?aii.iig  or  makinfi^ 
necessary  repairs  upon  the  dam.     'J'lie  dam,  within  the  meunirK  (^f  the  con- 
tract, is  the  structure  across  the  stream.  iiiCludin^  the  ahuiujent  on  the  slda 
next  to  the  mill.     This  is  the  common  meaning   of  the  word,  and  that  It 
was  used  in  this  sense  in  the  contract  is  shown  by  the  stipulation  that  tba 
mill  company  is  not  to  draw  down  the  water  in  the  pond  below  a  point  four- 
feet  below  the  top  of  the  cap-sill  of  the  dam;   also  by  the  clause  requirlng^- 
appellee  to  pay  one-half  the  cost  and  expense  of  rebuilding  the  dam  wheik 
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seoefisary.  The  thinf?  which  the  water  company  wbh  to  rebuild  was  the 
stmotuie  aornsa  the  stream,  hot  the  sluice  way  leading  the  water  into  the 
mill  works  or  the  forebay  wall,  which  was  under  the  mill  and  properly  a 
part  of  it. 

But  we  can  not  concur  with  the  ruling  of  the  circuit  court  that  the  first 
paragraph  of  the  petition  stated  no  cause  of  action.  This  ruling  seems  to 
rest  on  the  ground  that  the  mill  company  agreed  not  to  draw  the  water 
down  below  a  point  four  feet  below  the  cap-^ill  of  the  dam,  and  that  in  case 
it  became  necessary  to  draw  off  the  water  below  that  point  notice  was  to  be 
given  to  the  water  company,  so  that  it  might  erect  a  suitable  coffer  dam  to 
maintain  the  necessiry  height  of  water;  that  the  water  company,  in  order 
to  serve  its  pf^trons,  must  keep  a  supply  of  water  in  the  pond,  and  that  these 
stipulations  were  for  the  protection  of  the  water  company  and'  not  for  the 
benefit  of  the  mill  oompfiny.  We  do  not  think  that  the  language  of  the  con- 
tract is  fairly  suscFprible  of  this  construction.  It  is  this:  "Xotite  shall  be 
given  to  the  party  of  the  second  part,  who  shall,  without  delay,  at-  its  own 
proper  cost  and  expense,  construct  a  suitable  coffer  dam,  which  shall  enable 
said  party  of  the  second  part  to  make  such  repairs  and  improvements." 
While  in  the  stipulation  in  the  contract  that  the  water  should  be  mnin- 
tained  at  a  certain  heijjht  was  evidently  for  the  I)eneflt  of  the  water  company, 
it  is  equally  clear  that  it  took  this  ritiht  with  the  burden  that  it  should,  on 
notloe  and  without  delay,  at  its  own  proper  cost,  construct  a  suitable  coffer 
dam,  which  would  enable  the  mill  company  to  make  repairs  or  improve- 
ments. It  is  earnestly  argued  that  the  contract  can  not  mean  that  the  water 
company  was  to  dam  up  tie  sti-eam  so  that  the  water  would  not  escape  in 
some  way,  but  we  do  not  see  from  the  proof  that,  anything  impossible  was 
demanded  in  this  case,  as  a  coffer  dam  at  the  sluice  would,  it  seems,  have 
cut  off  the  wat^r.  The  contract  is,  of  course,  to  be  g^iven  a  reasonable  con- 
struction.  It  does  not  require  impcsibilities,  but  it  does  require  the  water 
company  to  erect  a  suitable  coffer  dam  lo  enable  the  mill  company  to  make 
repairs,  that  is,  tj  erect:  a  coffer  dam  for  this  purpose  of  such  dimensions 
and  effloinncy  as  men  of  ordinary  care  would  usually  be  expected  to  provide 
for  this  purpose  in  the  management  of  their  own  affairs. 

The  judgment  of  the  circuit  coint  as  to  the  matters  complained  of  in  the 
second  paragraph  of  the  petition  is  aflirmed,  but  as  to  the  llrst  paragraph 
the  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  over- 
rale  the  demurrer  and  for  further  proceedings  consistent  with  this  opinion. 
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(Filed  January  21,  1«0;?.) 

Municipal  government— Negligence— Obstruction  of  street  by  overhanging 
limbs— Appellee  was  driver  of  a  patrol  wagon  in  the  city  of  Lotlisville,  and 
while  driving  on  Main  street  the  top  of  the  wagon  collided  with  the  limb  of 
a  shade  tree  about  six  or  eight  inches  in  diameter,  which  projected  over  the 
street,  which  caused  the  horses  to  break  the  king  bolt,  thus  detaching  the 
fore-wheels  trom  the  bed  of  the  wagon  and  throwing  him  on  the  street,  re- 
sulting in  such  serious  injuries  to  his  leg  that  amput«itlon  was  necessary  to 
save  bis  life.    He  also  suffered  serious  injury  to  his  left  arm  from  the  falL 
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■Appellee  recovered  damages  froui  appeUaDt  for  thlR  injury  Id  au  action  al- 
leging that  it  was  the  duty  of  the  city  to  keep  its  streets  in  proper  oonditioD 
tor  travel  and  free  from  obstructions;  that  it  knew  of  this  obstruction  and 
failed,  after  reasonable  delay, to  remove  it.  Appellant  set  up  in  defense  that 
it  was  the  duty  of  appellee,  as  a  city  employe,  to  know  of  this  obstruction, 
and  that  he  was  guilty  of  contributory  negligence,  which  will  prevent  a 
recovery.  On  appeal,  Held^That  it  is  not  the  duty  of  the  driver  of  the 
patrol  wagon  to*  know  the  condition  of  the  streets  over  which  he  drives.  It 
is  the  duty  of  the  city  to  keep  its  streets  clear  of  obstructions  which  are  dan- 
gerous to  persons  using  them,  and  for  failure  to  do  so  it  is  liable  in  dam- 
ages to  one  who  may  be  Injured  in  consequence  of  such  obstructions.  The 
«lty  owed  a  higher  degree  of  care  to  appellee  as  driver  of  Its  patrol  wagon 
than  to  the  public  generally,  as  it  was  his  duty  to  drive  at  great  speed  in 
the  discharge  of  his  duties.  The  court  properly  instructed  tbe  jury,  and 
the  recovery  was  not  excessive. 

Henry  L.  Stone  for  appellant. 

Augustus  J.  Bizot  and  O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  for  some  years  had  been  a  driver  of  a  patrol  wagon  in  the  city 
t)f  Louisville;  previous  to  August  28,  1899,  he  had  driven  an  uncovered 
vvagon ;  on  that  date  he  was  driving  a  patrol  wagon  to  which  was  attached 
two  horses;  it  had  been  used  at  the  Central  Police  Station,  but  had  recently 
been  sent  to  the  station  where  appellee  was  located.  While  driving  on  Main 
street  the  top  of  the  wagon  collided  with  the  limb  of  a  shade  tree,  about  six 
or  eight  inches  in  diameter,  which  projected  over  tbe  street  so  low  as  to  come 
In  contact  with  the  top  of  tbe  wagon,  which  caused  the  horses  to  br^ak  the 
king  bolt,  thus  detaching  the  fore-wheels  from  tbe  bed  of  the  wagon  and 
precipitating  him  from  his  seat  to  the  street,  resulting  in  such  serious  in- 
juries to  bia  leg  that  after  ten  months  of  great  suffeiing  it  became  necessary 
to  amputate  it  to  save  his  life,  and  as  a  result  of  the  fall  his  left  arm  was 
eeriously  injured. 

He  sought  to  and  did  recover  judgment  against  the  city  upon  the  grounds 
that  the  shade  tree,  being  within  the  corporate  limits  of  the  city  of  Louis- 
ville, was  permitted  to  grow  and  branch  over  the  street  in  such  a  manner  as 
rendered  it  dangerous  to  persons  driving  along  the  street,  and  that  the  city 
knew  of  its  condition  and  failed,  after  reasonable  delay,  to  remove  it.  The 
■evidence  tjnded  to  show  that  Miohels'  duties  required  him  to  drive  at  a  con- 
siderable rate  of  speed  to  and  from  different  points  of  the  city  in  obedience 
to  demands  of  the  police  department,  for  the  purpose  of  conveying  prisoners 
to  and  from  the  police  stations,  and  that  while  driving  along  the  street  and 
passing  a  wagon  loaded  with  tobacco  stems,  drawn  by  four  mules,  the  top 
of  the  patrol  wagon,  as  above  stated,  was  struck  by  the  projecting  limb. 

The  case  was  prepared  and  tried  upon  the  idea  that  the  appellee  was  en- 
titled to  recover  as  would  have  been  any  citizen  driving  over  the  street,  and 
who  had  received  an  Injury  under  the  circumstances  detailed.  It  Is  urged 
upon  the  part  of  the  city  that  as  Michels  was  a  servant  in  its  employ,  he 
had  an  equal  opportunity  of  knowing  the  condition  of  the  street  as  did  the 
master,  and  that  he  should  have  negatived  contributory  negligence  in  hia 
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IMfeltloD  by  averrlDg  that  be  did  not  know  tbe  oondltlOD  of  the  street,  aod 
"did  Dot  have  aD  equal  opportunity  with  tbe  master  of  knowing  its  oondltlon. 
It  was  no  part  of  the  duty  of  a  driver  of  a  patrol  wagon  to  examine  the 
streets  or  report  their  condition.  In  the  disoharge  of  bii  duties  It  neoes- 
fiarlly  required  him  to  drive  hastily  over  the  streets  to  suofa  points  as  the 
demands  of  the  police  department  requlr««d.  It  can  not  be  said  that,  because 
bis  business  required  him  to  drive  over  the  streets,  his  opportunities  were  as 
«ood  as  the  master's  for  knowing  their  condition.  It  Is  the  duty  of  tbe  city 
to  have  tbe  streets  constructed,  keep  them  in  repair,  and  it  is  the  business  of 
tbe  policemen  of  the  city  to  discover  and  report  any  defects  In  them  or  dan- 
gerous obstructions  over  them. 

If  there  had  been  a  defect  in  the  harness  used  upon  the  horses,  or  a  defect 
1b  the  wafcon  which  he  drove,  of  which  he  was  aware,  or  could  have  been 
«ware  by  the  exercise  of  ordinary  care,  and  from  a  failure  to  exercise  It  the 
Injury  resulted  to  biro,  then  the  principle  Invoked  In  behalf  of  the  city, 
which  is  part  of  the  law  of  master  and  servant,  would  apply.  It  was  no 
more  the  duty  of  tbe  driver  of  a  patrol  wa^on  to  inspect  the  streets  over 
which  he  drove  than  it  Is  tbe  duty  of  a  brakeman  to  inspect  the  truck  of  a 
railway,  or  know  that  it  has  been  safely  constructed. 

It  is  tbe  duty  of  a  municipal  corporation  to  maintain  its  streets  in  good 
•oondltlon  and  repair  so  as  to  keep  them  reasonably  safe  for  tbe  traveling 
public.  This  Imposes  the  duty  of  keeping  them  clear  of  obstructions  which 
4ire  dangerous  to  persons  using  them,  and  for  failure  to  do  so  it  is  liable  in 
-damages  to  one  who  may  be  Injured  In  consequence  of  such  obstructions. 
This  limb  was  six  or  eight  inches  in  diameter,  and  necessarily  it  had  been 
an  obstruction  for  some  years.  Besides,  the  testimony  in  this  case  showed 
the  city's  attention  bad  been  called  to  the  danger  of  permitting  it  to  remain 
Id  its  condition,  in  fact  It  appeared  that  persons  had  been  previously  hurt 
or  had  come  In  contact  with  it  while  using  the  street,  and  the  city's  atten- 
tion had  been  called  to  these  facts. 

The  court  below  gave  the  following  instructions: 

*'l8t.  It  is  the  duty  of  tbe  defendant,  the  city  of  Louisville,  to  exercise  or- 
•dlnary  care  to  keep  Its  highways  in  a  reasonably  safe  condition  for  public 
use,  and  if  you  shall  believe  from  tbe  evidence  that  at  the  time  mentioned 
Id  the  petition,  that  is,  August  23,  1899,  at  the  point  on  Main  street,  between 
^Seventeenth  and  Eighteenth  streets,  where  this  accident  is  said  to  have 
occurred,  there  was  a  limb  protruding  from  a  tree  across  into  the  street,  or 
highway,  in  such  manner  or  in  such  a  way  as  to  make  it  dangerous  to  per- 
sons using  that  highway  with  vehicles,  and  that  the  city  knew  of  the  pres- 
ODoe  of  the  limb  there,  or  could  ha\e  known  of  it  by  tbe  exercise  of  ordinary 
-oare,  and  chat  tbe  plaintiff  was  injured  by  reason  of  the  vehicle  in  which  he 
was  riding  coming  in  contact  with  the  limb  in  question,  then  the  law  is  for 
the  plaintiff,  and  you  should  so  find,  unless  you  should  further  believe  from 
tbe  evidence  that  the  plaintiff,  by  negligence  upon  his  part,  contributed  to 
•oause  or  bring  about  the  Injury  of  which  he  complains,  and  that  he  would 
not  have  been  Injured  but  for  bis  contributory  nesllgence,  if  any  there  was. 

'*2d.  But  unless  you  shall  believe  from  tbe  evidence  that  the  limb  of  the 
^ree  in  question  was  a  dangerous  obstruction  to  the  use  of  the  street  by  per- 
sons in  vehicles,  or  that  the  city  did  not  know  of  tbe  obstruction  and  could 
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not  have  discovered  it  by  the  eseroise  of  ordinary  care,  then  the  law  is  for 
the  defendant,  and  you  should  so  find,  unless  you  shall  believe  that  the  limb 
bad  existed  in  its  dangerous  condition  for  such  a  length  of  time  that  the  city 
or  its  olTioors  knew,  or  could  have  ascertained  the  dangerous  condition  of  the 
limb  with  reference  to  people  using  the  highway,  by  the  exercise  of  ordinary 
care." 

We  think  these  instructions  embody  the  law  of  the  case.  The  verdict  is- 
not  excessive,  because  of  the  great  suffering  of  the  appellee  and  the  per- 
manent injury  which  he  received.  The  injury  practically  deprives  him  ot 
any  means  of  making  a  living  for  himself  and  family. 

Judgment  isaflirmed. 
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(  Filed  January  31,  1903— Not  to  be  reported. ) 

Railroads— Noaligenco— Master  and  Fervnnt— Appellee's  Intestate  was  at 
night  s\vlr(!hmun  in  a]M't"ll''int'a  yavtis  at  Livingston,  whose  duty  it  was  to 
transfer  oars  from  on«  track  to  another  undtT  orders  from  the  yardniaster. 
One  ni<?ht  while  engajjed  in  this  duty  he  asvitch^'d  a  car  onto  the  wrong  track, 
which  collided  with  some  cars  standing  on  that  track,  causing  the  death  of 
the  switchman.  This  action  was  l)roughti  to  recover  damages  for  hifi  death, 
it  being  alleged  that  the  injury  resulted  from. some  stationary  switch  lights, 
being  out,  causing  the  deceased  to  switch  the  car  on  the  wrong  track,  it 
being  the  duty  of  appellant  to  k'»ep  said  li;^hts  burning.  Contributory  negli- 
genco  was  relied  on  as  a  defense.  On  the  trial  the  court  instructed  the  jury 
that  it  was  the  duty  of  the  company  to  have  the  lights  in  reasonably  good 
order  and  condition  to  show  the  location  of  the  switch,  and  if  It  failed  to  do 
so  appellee  was  entitled  to  recover.  Held— That  sild  instruction  was  erro- 
neous and  prejudicial.  It  is  the  duty  of  the  master  to  use  ordinary  care  in 
providing  for  the  use  of  the  servant  safe  machinery  and  premises  in  safe  con- 
dition. He  is  not,  however,  an  insurer.  Jc  was  the  duty  of  the  deceased  to 
have  looked  and  found  that  the  points  of  the  switch  rail  were  in  proper  posi- 
tion l)efore  giving  the  signal  to  tlie  engineer  to  move.  Tiiis  he  could  have 
easily  done  by  the  light  of  a  lantern  he  c  irried.  This  contributory  negli- 
gence prevents  nis  recovery.  IBusldes,  the  proof  nhows  clearly  that  the  switch- 
lights  were  all  burning  at  the  time  of  the  collision. 

J,  W.  Alcorn  and  Evivvard  W.  Hlnes  for  appellant. 

Robt.  Harding,  John  W.  Hawlings  and  Williams  &  Williame  for  appellee. 

Appeal  Irom  Rockcastle  Circuit  Court. 

Opinion  of  the  cuurt  by  Chief  Justice  Burnam. 

William  M.  Mounce  was  killed  in  a  railniad  collision  while  in  the  employ- 
ment of  the  Louisville  He  Nashville  R.  R.  Co.,  as  night  switchman  in  their- 
terminal  yards  at  Livingston,  Ky.,  in  January,  liO>,  and  this  action  was 
instituted  bv  his  administrator  for  the  recovery  of  damages  for  the  loss  of 
his  life.  He  alleges  that  t)ie  defendant  had  maintained  in  its  switch 
yard  at  Livingston  certain  fixed  switch  lights  for  the  purpose  of  locat- 
ing the  switches  and  tr.iL-ks,  u|)  )n  whicjh  they  moved  its  flrains  and  oara 
from  one  track  to  .'inot lu-r.  and  whieii  served  us  guides  to  his  intestate  In 
discharging  the  duiie.^  as^^ij^iu'd    to  bioj,  and  without  which  it  was  unsafe  t<^ 
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do  so;  that  on  the  nif^ht  on  ^hich  be  was  killed  oertain  of  these  switch 
lights  were  not  burninfi;,  and  in  consequence  thereof,  while  transferring  a 
number  of  oars  from  one  track  to  another,  he,  by  mistake,  threw  open  the 
wrong  switch,  and  the  oars  which  he  was  transferring  were  run  on  the  main 
track  instead  of  onto  a  side  track,  and  collided  with  the  cars  of  a  train 
Branding  thereon;  that  he  was  killed  in  the  collision  while  in  the  discharge 
of  his  duty. 

The  answer  of  the  defendant  is  a  traverse  of  all  the  averments  of  the  peti- 
tion, and  a  plea  of  contributory  negligence.  It  is  conceded  that  the  de- 
ceased was  defendant's  night  switcliman  in  its  yards  at  Livingston;  and 
that  it  was  his  duty,  under  orders  from  the  yardmaster,  to  transfer  cars 
from  one  to  another  of  the  tracks,  in  making  up  the  trains  at  that  point; 
and  that  In  the  discharge  of  these  duties  he  had  at  his  command  the  yard 
engine  manned  by  the  engineer  and  fireman.  The  yards  ran  north  and 
south,  and  the  engine  always  headed  south.  The  switchman  was  required 
to  carry  a  large  lantern.  For  many  years  the  company  had  maintained  at 
each  switch  a  stand  about  eighteen  inches  high  on  which  whs  placed  what 
was  known  as  a  target,  composed  of  two  cross  pieces  of  sheet  iron  at  right 
angles  to  each  other,  one  painted  red  and  the  otlier  painted  wiiite.  If  tiie 
white  target  stood  at  right  angles  to  the  track,  it  showed  that  the  switch 
was  ch)sed,  but  if  tho  red  tart»et  wa.s  at  right  angles  to  the  tidok  it  showed 
that  the  switch  was  open.  At  night  lamps  were  used  in  place  of  tiiose  sheet 
iron  targets,  which  showed  litrhts  from  four  sides:  on  tl;e  front  and  rear  the 
lights  were  white  and  on  the  side  they  were  red.  The  position  of  the  target 
Is  always  changed  by  throwing  tho  switch;  if  its  hows  wiiite  before  the 
switch  is  thrown,  it  becomes  red  thereafter  and  vice  ver.sa.  The  i)urpose  of 
these  targets  was  to  enable  the  switchman  approaching  the  switch  to  easily 
locate  the  switch,  and  know  whether  it  was  open  or  closed.  And  if  it  was 
closed,  his  duty  required  that  he  should  descend  from  his  train,  go  to  the 
switch  and  turn  it,  and  the  testimony  is  uncontradicted  that  after  throwing 
the  switch,  and  before  giving  the  signal  to  the  engineer  to  move  forward, 
that  it  was  the  duty  of  the  switchman  to  examine  the  switch  rails  to  see 
that  they  were  in  proper  position  and  led  to  the  track  to  which  the  cars  were 
to  bn  transferred.  If  tho  switch  was  a  single  one,  a  single  light  was  main- 
tained at  the  point,  but  at  one  point  in  the  yard  the  conjpany  maintained 
what  w.is  known  as  a  double  switch  light,  which  consisted  of  two  lights 
about  six  feet  apart,  one  of  which  marked  the  place  where  what  was  known 
as  a  cross  over  traol;  led  north  to  tho  main  track  from  the  passing  track, 
ond  the  other  marked  the  pi  »ce  whero  the  cross  over  track  led  south  to  the 
main  trajk  from  the  passing  track.  At  this  point  the  yard  is  bounded  on 
the  east  iiy  Roundstone  creek,  and  on  the  west  by  a  series  of  coal  bins  twenty- 
live  or  thirty  feet  high.  On  the  night  of  Monnce's  death  he  was  directed  by 
the  yardmaster  to  transfer  "two  cabooses  and  a  carload  of  coal,"  which 
were  standing  coupled  together  on  the  passing  track,  and  place  them  on 
what  is  known  as  the  river  track,  or  track  number  "four."  which  was  the 
extreme  eastern  side-track  in  the  yards,  and  which  is  to  the  left  of  the  pass- 
ing track  looking  south.  The  switch  from  the  passing  track  to  track  num- 
ber "four"  was  a  single  switch,  but  about  one  hundred  feet  north  of  It  was 
the  double  switch    spoken  of  above.    The  cabooses  and  car  were   standing 
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-about  five  hundred  feet  sontb  of  the  switch  whioh  lead  to  number  four  track, 
•and  were  ahead  of  the  engine.  To  comply  with  the  orders  of  the  yardmaster 
the  deceased  has  to  take  bis  train  to  the  first  switch  south  of  the  double 
switch,  and  in  doing  this  his  duty  required  that  he  should  place  himself  on 
the  caboose  of  car  at  the  end  of  the  train;  when  the  train  passed  beyond  the 
-switch  to  signal  the  engineer  to  stop;  to  get  down  and  throw  the  switoh; 
see  that  it  was  in  proper  position  to  make  the  transfer  to  track  number  four, 
and  get  back  upon  the  car  and  signal  the  engineer  to  back  up.  Instead  of 
doing  this,  he  had  the  train  pass  entirely  beyond  the  signal  switoh,  whioh 
Jead  to  track  number  four,  and  beyond  the  double  switoh,  and  threw  that 
switch  to  the  right,  which  sent  his  train  over  the  cross-over  track  to  the 
main  track  on  which  there  was  standing  a  freight  train,  which  consisted  of 
-some  thirty  freight  cars. 

It  is  shown  on  the  map  that  the  distance  between  the  passing  track  at  the 
double  switch  and  the  main  track  on  which  the  train  of  cars  stood  is  only 
*eight  feet;  and  that  this  distance  was  continually  narrowed  until  the  actual 
-collision  by  a  passage  of  the  train  under  deceased's  command  over  the  cross- 
over track  to  the  main  track  ninety- (our  feet  south  of  the  double  switch. 
The  only  negligence  charged  to  the  appellant  company  is  that  they  permitted 
the  south  double-switch  light  and  the  light  which  lead  from  the  passing 
track  to  track  number  four  to  go  out. 

The  trial  in  the  lower  court  resulted  in  a  verdict  for  the  appellee,  whiah 
we  are  asked  to  reverse,  first,  beoause  the  verdict  is  palpably  and  flagrantly 
against  the  weight  of  the  evidence;  second,  that  instruction  number  one, 
•given  by  the  court  to  the  Jury,  was  erroneous  and  prejudicial  to  the  de- 
fendant. 

It  is  insisted  for  the  appellant  that  there  is  no  testimony  conducing  to 
-show  that  the  lights  at  the  double  switch  and  the  first  switch  south  of  it 
leading  to  track  number  four  were  not  burning  at  the  time  the  deceased 
backed  the  train  under  his  command  through  them.  On  this  point  the  com- 
pany introduced  Thomas  Farley*  the  yardmaster,  who  testified  that  both 
these  lights  were  burning  when  deceased  backed  his  train  through  the 
switches,  and  that  after  the  accident  he  moved  the  yard  engine  and  care 
from  the  place  of  the  accident  down  onto  another  track  into  the  south  part 
of  the  yard;  and  that  in  doing  so  he  passed  through  both  the  double  switch 
and  the  single  switch,  which  lead  to  track  number  four;  and  that  all  the 
lights  were  properly  burning.  Johnsoo,  the  engineer  in  charge  of  the  yard 
engine,  testifies  that  both  lights  were  burning  at  the  time,  and  that  he  also 
saw  them  burning  after  the  accident.  A.  C.  Martin,  another  engineer,  testi- 
fies to  the  same  state  of  fact.  Frank  Grass,  the  engineer  in  charge  of  a 
freight  train  which  was  standing  on  the  track  in  the  yards  at  the  time,  testi- 
fied that  he  saw  Mounoe  when  he  threw  the  switoh,  and  both  lights  at  the 
double  switch  were  then  burning,  and  that  he  also  noticed  them  burning 
after  the  collision.  McGee,  a  car  Inspector  and  witness  of  plaintiff,  testified 
that  he  was  iDspecting  train  number  "thirty -one"  on  the  main  traok  at  the 
time  of  the  accident,  and  was  about  five  cars  lengths  from  the  point  where 
decedent  was  injured;  and  that  he  immediately  went  to  where  he  was  lying 
between  two  cars,  and  said  :  "Bud,  what  on  earth  is  the  matter?"  That  he 
answered:  "Harry,  I  am  killed;  I  did  It  myself;  I  threw  the  wrong  switoh. 
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Send  for  my  mother,  I  am  dying. "  He  also  testified  on  oross-ezamlDatlon 
that  these  lights  were  often  eztlninilsbed  by  winds  and  the  jar  of  the  cara 
running  over  the  switch.  The  witness,  Cook,  testified  that  some  houra 
before  he  bad  lighted  the  lamps  both  at  the  double  switch  and  the  single 
switch  leading  to  number  four  track;  and  that  both  lamps  were  In  good 
oondltlon.  Whilst,  on  the  other  hand,  none  of  the  witnesses  who  testified 
on  behalf  of  the  plaintiff  on  the  subjects  of  the  lights  claim  to  have  had 
their  attention  directed  to  them  until  afc;er  from  ten  to  thirty  minutes  bad 
elapsed  from  the  accident.  At  which  time  they  say  that  one  of  the  double 
switch  lights  was  out,  and  also  one  south  of  the  double  switch.  This,  in 
point  of  time,  was  after  the  yard  ensine  hati  been  backed  off  the  cross-over 
track  and  taken  to  the  south  part  of  the  yard,  and  in  being  so  moved  it 
passed  through  both  the  double  and  single  switch  number  four.  This  testi- 
mony does  not  in  effect  contradict  the  testimony  of  the  witnesses  who  testi- 
fied for  the  defendant  that  the  lights  were  actually  burning,  and  In  good 
order  at  the  time  of  the  accident.  There  is  no  conflict  in  the  testimony  that 
It  was  decedent's  doty  in  switching  cars  from  one  track  to  another,  when  he 
turned  the  lever  which  changed  the  switch  to  look  at  the  points  of  the  switch 
rail  to  see  that  they  were  in  proper  position ;  and  that  if  the  train  was  to  be 
switched  to  a  track  on  the  right  the  left  hand  rail  hugs  the  rail,  and  if  on 
the  left  vice  versa;  that  the  lantern  carried  by  him  easily  enables  him  to 
make  this  examination.  Nor  is  it  c( introverted  that  the  track  to  which 
Mounoe  was  ordered  to  switch  the  cars  lead  off  to  the  left,  and  that  the  track 
to  which  he  did  switch  them  lead  off  to  the  right.  It  is  also  admitted  that 
at  the  time  he  stopped  his  train  at  the  double  switches  the  oar  on  which  he 
was  riding  was  then  in  less  than  eight  feet  of  the  train  standing  on  the 
main  track,  and  that  he  was  on  the  side  of  the  car  next  to  the  main  track 
with  a  good  lantern  in  his  hand :  and  that  after  his  car  started  forward  he 
rcide  upon  the  front  car.  It  would  seem  that  if  be  kept  any  sort  of  a  lookout^ 
either  to  the  front  or  rear,  he  would  have  seen  the  train  on  the  main  track 
and  realized  that  he  was  approaching  it.  In  the  light  of  these  uncontro- 
verted  facts  there  Is  no  escape  from  the  conclusion  that  plaintiff  was  guilty 
of  such  contributory  negligence  as  to  preclude  recovery  in  this  proceeding. 
The  verdict  is  palpably  against  the  weight  of  the  evidence. 

Besides,  instruction  number  one,  given  to  the  jury,  is  erroneous  and  preju- 
dicial to  the  defendant,  ae  in  it  the  court  told  the  jury  that  it  was  defend- 
ant's duty  to  have  the  lights  in  reasonably  good  order  and  condition  to  show 
the  location  of  the  switch,  and  if  he  failed  to  do  so,  plaintiff  was  entitled  to 
I'ecover.  Under  this  instruction,  if  the  jury  found  that  the  lights  were  out, 
it  was  bound  to  find  for  the  plaintiff,  however  great  may  have  been  the  care 
exercised  by  the  defendant.  It  was  said  by  this  court  in  Needham  v.  L.  & 
N.  R.  R.  Co.,  85  Ky.,  425:  "It  is  the  duty  of  the  master  to  use  ordinary 
care  in  providing  for  the  use  of  the  servant  safe  machinery,  and  premises 
in  safe  condition.    He  is  not,  however,  an  insurer." 

In  Shearman  &  Redfleld  on  Negligence,  section  189  (4th  edition),  the  prin- 
ciple Is  stated  in  these  words:  "The  master  is  bound  to  use  ordinary  care, 
diligence  and  skill  for  the  purpose  of  protecting  his  servants  from  encoun- 
tering unnecessary  risks  in  his  service,  but  he  is  not  bound  to  use  any  higher 
degree  of  oare  for  that  purpose." 
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These  citations  are  in  accord  with  the  great  weight  of  authority  od  this 
subject,  in  fact  we  know  of  none  to  the  contrary. 

For  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


JAMES  V.  WEBB. 

(Filed  January  22.  1903-Not  to  be  reported.) 

Judicial  sales— Mortgages— Exceptions  to  report  of  sale— Ajipellee,  as  surety 
for  appellant  to  a  bank  on  a  note,  took  a  mortgage  on  a  fourth  interest  in  a 
tract  of  thirty-three  acres  of   land.     Appellee  paid  the   nore  and    instituted 
this  action  to  enforce  his  mortgage  lien,  making  L    and   E.   defendants,   al- 
leging that  they  held  prior  liens  on  the  land.     A  judgment  of   sale   w.-m   or- 
dered to  satisfy  the  liens  in  the  order  of  their  priority,  and  a  personal    judg- 
ment against  appellant  was  improperly  rendered  in  favor  of  E.,  as  they  had 
filed  no  pleadings  asking  for  same.     This  error  was  afterwards  correc  t-'d   by 
setting  aside  the  personal  judgment.     The   pi0])erty   was   appraised   at   S-IW) 
and  sold  for  SJTO,  more  than  two-thirds  of   its  apitr?>ifed    value.     Divers  ex- 
ceptions were  filed  to  the  report  of  sale.     On    api)eal.  Held— That  the  lower 
court  properly  overruled  the  first  exception,  allegiug  that  appelbe  did   nor, 
before  the  judgment  of  sale,  file  or  exhihit  any  mortgage   to   show   that   he 
had  a  lien  on  thH  land.     Appellant  was  too  late   in    making  this,  oi'jeciion; 
besides,  the  petition  states  that  he  had  a  mortgage  and  referred  to  ic  as  lilt  u, 
and  there  is  a  mortgage  in  the  record.     The  second  and  third  exceptions  aio 
made  on  the  ground  that  no  pleadings  or  exhibits  are  filed  l-y  L.  or  E.  setting 
up  their  claim  or  mortgage.     Held— That  this  exception  can  not  avail  appel- 
lant, as  he  took  no  exception  to  the  judgnient,  and'the  court  made  an  order 
that  L.  and  K.  siiould  not  be  allowed  to  receive  any  part  of  the  ])roceeds  until 
they  had  shown  their  right  thereto.  In-  answer  and  cross  ])etition,as  lequired 
by  section  (V.'2  of  the  Civil  Code  of  Practice.     Appellant   made   no   objection 
o  this  order,  and  the  court  had  the  right  to  make  it  under  section  7<);j,  Civil 
Code  of  Practice.     It  was  not  necessary  for  the  ju<lgment  to  direct  the   mas- 
ter commissioner  to  make  an  appraisement  as  the   statute   gives   full    diiec- 
tions  in  this  matter.     A    sale   can    not    bo  .set   aside  on  the  siigle  ground  of 
inadequacy  of  price. 

H.  Clay  White  for  appellant. 

K.  L.  Webb  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Xunn. 

In  July,  lt"0(i,  appellee  Webb  became  the  surety  for  the  appellant,  James, 
to  the  bank  for  the  sum  of  i^:H),  :ind  took  a  mortgage  on  an  undivided  one- 
fourth  intere=it  on  thirty- three  acres  of  land  as  indemnity  to  him.  After- 
wards appellee  paid  the  note  to  th"  bank  and  brought  suit  on  it  to  enforce 
bis  mortgage  lien  on  said  laud.  He  made  G.  F.  James  and  his  wife,  R. 
H.  Elliston  &  Co.  and  J.  L.  Lee  parties  defendant,  Elliston  &  Co.  and  Lee 
holding  prior  liens  on  the  same  Interest  in  said  land.  All  the  defendants 
were  duly  served  with  process,  and  at  the  succeeding  term  of  court  judg- 
ment was  rendered  in  favor  of  appellee  against  G.  F.James  for  his  debt, 
interest  and  costs,  and  also  eulorcing  his  mortgage  lien  on    said  interest  for 
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tlie  amount  of  bis  said  debt,  interest  and  costs,  adjudged  Elliston  &  Co. 
and  Lee  priority,  and  erroneously  jzave  a  personal  judgment  in  favor  of 
Blllston  &  Co.  and  Lee  for  tboir  debts,  they  never  having  entered  tbeir  ap- 
pearance nor  filing  any  plea  in  the  cause.  Thenjaster  commissioner  made 
the  sale,  hut  before  making  it,  however,  he  had  the  property  appraised,  as 
required  by  the  statutes,  and  the  appraisers  valued  said  interest  ac  6400.  At 
the  sale  it  brought  $270,  which  is  more  than  two-thirds  of  its  appraised 
value.  The  appellant,  Janies,  filed  exceptions  to  the  report  of  sale,  vvhicli 
exceptions  are  as  follows:  / 

"1st.  Because  the  plaintiff  did  noc,  before  the  rendition  of  that  judgment 
■ordering  a  sain  of  defendant's  land,  file  or  exhibit  any  mortgage  to  show 
that  he  had  a  lien  on  the  land  soupht  to  be  8nld  herein. 

"ad.  Because  the  defendants,  11  H.  Klllston  &  Co.,  filed  no  answer  in  this 
action  asserting  any  lien  upon  delfudani's  huiil  soua:hr  to  be  sold,  nor  any 
mortgage  to  show  that  they  had  any  lien  upon  defendant's  land,  nor  exhibit 
or  note,  or  other  claim  to  shiivv  any  intlel>tedne.ss  to  them  in  any  way,  before 
the  rendition  of  the  judgment  in  this  action,  so  as  to  authorize  such  judg- 
ment for  the  sale  of  hi?*  lane'. 

"3d.  Because  the  defendant,  .T.  L.  Lee,  filed  no  answer  in  thisi  cMon.  assert- 
ing a  lien  upon  this  defendant's  land  sought  to  be  sol'J,  nor  Jiny  note  or 
other  claim  to  shtjw  any  indebt«  duess  by  this  defendant  to  him,  nor  filed 
any  mortgage  to  show  any  lien  upon  his  land  before  the  rendition  of  a  judg- 
ment therein  ordering  a  sale  of  his  land,  and  said  jud^^ment  was  rendered 
■without  authority  and  law. 

"4tb.  Because  said  judgment  ordering  a  sale  of  his  land,  did  not  direct  the 
master  commissioner  to  have  his  lan«1  ajjpraised,  or  bow  to  have  it  appraised, 
as  required  by  law.  And  this  defendant  now  conies  and  moves  the  court  to 
set  aside  the  judgment  rendered  against  him  in  this  action,  arid  grant  him  a 
trial  of  this  action,  because  then*  were  not  pleadings  or  exhibits  filed  in  this 
action  sulTi(!ient  upon  wliich  to  base  a  jiidgniert  in  this  action." 

As  to  the  first  exception  appellee  was  too  late  in  making  it,  as  it  should 
have  been  made  before  judgment.  But,  however,  the  petition  alleges  that 
he  had  a  mortgage  and  refers  to  It  as  filed,  iuid  there  is  a  mortgafio  in  this 
record.  As  to  the  second  and  third  exceptions,  the  error  nu*niioned  therein 
can  not  avail  him,  for  he  took  no  exceptions  to  the  jiidguient,  and  afterwards 
the  court  corrected  the  error  by  settinR  aside  the  personal  judgment  in  favor 
of  Elliston  jJt  Co.  and  T^ee,  and  made  an  order  that  they  should  not  be 
allowed  to  withdraw  or  receive  any  of  the  proceeds  of  such  sale  until  they 
had  shown  their  right  thereto  by  answer  and  cross  jieiition,  as  required  by 
section  692  of  the  Civil  Code  ol  Practice.  The  appellant  made  no  objection 
to  this  order,  and  if  he  had  the  court  had  tlio  right  to  make  the  order  under 
seotioD  7fia  of  the  Civil  Code  of  Practice.  As  to  the  fourth  exception,  it  was 
D06  necessarj'  for  the  judgment  ordering  the  sale  to  direct  the  master  com- 
missioner to  have  the  land  appraised,  or  how  to  appraise  it.  The  statute 
ICives  full  directions  with  reference  to  these  matters,  and  this  record  shows 
that  the  commissioner  complied  with  the  statute. 

Appellant,  in  his  brief  and  in  an  affidavit  filed  by  him,  claims  that  the 
sale  should  be  set  aside  on  account  of  the  inadequacy  of  price.  He  failed  to 
exoept  to  the  commissioner's  report  od  this  ground,  and  if  he  had,  there  is 
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an  unbroken  line  of  decisions  of  this  court  to  the  effect  that  such  a  sale  oa» 
not  be  set  aside  on  such  ground  alone. 

Perceiving  no  error  prejudicial  to  the  rights  of  the  appellant  the  Judgment 
is,  therefore,  alfirined. 


CHARLES  V.  MATNBY,  &o. 

(Filed  January  22,  1908— Not  to  be  reported.) 

Statute  of  frauds— Fraudulent  sale  of  land— Land  of  A.  was  sold  under  exe- 
cution and  B.  the  creditor,  purchased  it.  Afterwards  C.  the  brother  of  A., 
claimed  that  he  had  previously  purchased  the  land  from  his  brother  by 
giving  him  notes  for  it,  and  was  placed  in  possession  of  it.  Held— That  th» 
evidence  shows  that  the  sale  from  A.  to  his  brother  was  fraudulent. 

Bart  Belcher  and  T.  H.  Harmon  for  appellant. 

J.  M.  Robinson  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

James  Charles  owned  a  tract  of  land  in  Pike  county.  He  had  a  tenant  Id 
possession  of  It.  In  1896  appellee  had  begun  an  action  for  debt  against  hlm» 
and  caused  an  attachment  to  be  levied  on  the  land.  The  attachment  lien 
was  not  enforced,  but  appellee  having  obtained  a  personal  judgment  against 
his  debtor,  caused  an  execution  to  be  levied  on  the  land.  At  the  execution 
sale  the  land  was  bought  for  appellee. 

In  this  suit  appellant,  Green  Charles,  claims  that  in  the  fall  of  1895  he 
bought  this  land  from  his  brother,  James  Charles,  by  parol  contract,  and 
has  since  been  in  possession  by  his  tenants.  He  claims  to  hcve  paid  for  the 
land  by  surrendering  to  his  brother  certain  notes  he  held  against  him  for 
about  $750.  This  transaction  is  attacked  by  Matney,  the  creditor,  as  fraud- 
ulent. The  circuit  couit  dismissed  appellant's  petition,  and  we  think  prop- 
erly. Besides  the  very  loose  transaction  just  mentioned,  there  was  evidence 
to  the  effect  that  appellant,  afcer  the  alleged  purchase  by  him,  continued  to 
hold  a  1600  note  of  those  claimed  to  have  bevu  surrendered  in  consideration 
of  the  purchase;  also  thnt  appellant,  in  conversations  with  his  brother 
and  others,  treated  the  transaction  as  not  closed,  still  claiming  that  James 
Charles  owed  him  the  ^500  note.  There  was  some  evidence,  too,  that  James 
Charles,  after  the  alleged  sale,  continued  to  exercise  acts  of  ownership  over 
the  property.  If  this  and  similar  transactions  could  stand,  it  would  be  well 
nigh  impossible  to  subject  an  unwilling  and  tricky  debtoi's  lands  by  exe- 
cution. It  was  for  such  cases  that  the  statute  of  frauds  and  perjuries  was 
enacted,  requiring  written  contracts  before  they  were  enforoible. 

The  judgment  should  be  affirmed. 


Ttl^  K^i^t^cky  Ij:aW  Reporter 
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KENTUCKY  COURT  OF  APPEALS. 


McHARGUfi,  SHERIFF  v.  REAMS,  TREASURER.  &o. 

(Filed  January  23,  1908— Not  to  be  reported.) 

Appeals— Premature  fillug  of  mandate— Clerical  misprision— This  aotioD 
having  been  reversed  on  former  appeal,  wltb  directions  to  dismiss  appellant's 
petition,  on  tbe  filing  of  the  mandate  the  lower  oourt  made  an  order  direct- 
ing a  dismissal  of  tbe  petition,  to  which  appellant  objected  and  excepted  and 
has  prosecuted  this  appeal  on  the  ground  that  ten  days'  notice  of  filing  the 
mandate  had  not  been  given  before  the  first  day  of  the  term,  as  required  by 
section  671,  Civil  Code  of  Practice.  Held— That  the  order  was  a  clerical 
misprision  under  section  617,  Civil  Code  of  Practice,  and  can  not  be  the 
ground  of  appeal  until  a  motion  to  correct  it  has  been  made  in  the  lower 
court:  besides,  there  is  nothing  in  the  record  to  show  that  appellant  gave  any 
notice  of  tbe  filing  of  his  schedule,  as  required  by  section  737,  Civil  Code  of 
Practice. 

W.  L.  Brown,  D.  K.  Rawlings  and  H.  C.  Hazelwood  for  appellant. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nun n. 

This  action  has  heretofore  been  in  this  court  on  appeal.  The  court  re- 
versed the  judgment  and  remanded  it  to  the  lower  court,  with  directions  to 
dismiss  the  appellant's  petition.  Mandate  was  Issued  and  filed  in  the  lower 
court,  and  that  court  made  an  order  dismissing  the  petition,  in  accordance 
with  the  mandate.  The  appellant  objected  and  excepted  to  said  order,  and 
appeals  again  to  this  oourt  to  have  that  order  set  aside,  giving  as  his  reasons 
tberefur  that  tbe  ten  days'  notice  before  the  first  day  of  the  succeeding  term 
for  the  filing  of  tbe  mandate  had  not  been  complied  with  as  is  required  by 
seotion  671  of  the  Civil  Code  of  Practice. 

W«  find  nothing  in  the  record  before  us  showing  that  the  appellant  made 
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any  motion  In  the  lower  conrt  to  have  said  order  set  aside.  Section  516  of 
the  Civil  Code  of  Praotioe  says :  "A  misprision  of  the  clerk  shall  not  be  a 
f<ronnd  for  an  appeal  until  the  same  shall  have  been  presented  and  acted 
npon  by  the  circuit  conrt."  The  next  section  says  that  '*it  is  a  clerical  mis- 
prision to  render  judgment  before  the  action  stood  for  trial  pursuant  to  the 
provisions  of  this  Code."  And  aooording  to  the  appellant's  contention,  this 
judgment  was  prematurely  rendered,  and  in  addition  the  record  shows 
that  the  appellant  filed  his  schedule,  and  there  is  nothing  in  the  record  show- 
ing that  the  appellee  filed  his  schedule,  or  that  the  appellee  had  any  notice 
of  the  filing  of  the  appellant's  schedule  as  required  by  section  787  of  the 
Civil  Code  of  Practice.  The  clerk  of  the  lower  court  certifies  that  he  only 
copied  such  parts  of  the  record  as  was  named  in  appellant's  schedule. 
For  these  reasons  this  appeal  is  dismissed. 


HAYS  V.  GILBERT. 

(Filed  January  22,  1903— Kot  to  be  reported.) 

Parties  to  actions— Mortgages— Res  judicata— New  trial— A.  was  a  junior 
mortgagee  for  1400  on  real  property,  and  was,  on  his  own  motion,  made  a 
party  to  a  proceeding  instituted  by  B.,  the  senior  mortgagee,  to  enforce  his 
mortgage.  A.  made  no  defense  to  the  mortgage  claim  of  B.,  but  prayed  that 
his  mortgage  lien  be  enforced.  A  judgment  of  sale  was  made  directing  that 
the  claim  of  B.  first  be  paid  out  of  the  purchase  money  and  then  the  claim 
of  A.  A.  became  the  purchaser  of  part  of  the  property,  and  executed  his  bond 
for  the  purchase  money.  The  sales  realized  only  enough  to  pay  the  prior 
claim  of  B.  and  13.26  on  the  claim  of  A.  This  action  was  afiSrmed  by  the 
Court  of  Appeals.  Afterwards  A.  filed  this  action,  seeking  to  enjoin  the 
collection  of  the  purchase-money  bond  executed  by  him,  alleging  that  the 
debtor  had  paid  to  B.  1160  for  which  no  credit  was  given;  also  tbat  the  in- 
terest from  1891  instead  of  1892  was  included  in  the  judgment  by  mistake; 
also  that  no  interest  should  have  been  allowed  on  the  claim  of  B.  after  the 
death  of  the  debtor,  as  no  demand  was  made  of  the  personal  representative 
within  one  year  after  bis  qualification.  A  new  trial  was  asked  to  be  granted 
under  section  618,  Civil  Code  of  Practice.  A  temporary  restraining  order 
was  granted  by  the  clerk  and  the  court  finally  adjudged  that  A.  had  the 
right  to  be  made  a  party  defendant  to  the  suit  of  B. ,  and  set  up  defenses  to 
his  mortgage  Hen.  but  that  having  failed  to  do  so,  he  can  not  now  set  up 
Che  defense  of  failure  to  credit  the  $150  on  the  debt  of  B.;  but  treating  the 
action  as  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence on  the  question  as  to  the  payment  of  usurious  interest  for  the  first 
year  and  the  allowance  of  interest  on  the  note  notwithst>anding  the  failure 
to  verify  same,  and  demand  payment  of  the  personal  representative  within 
one  year  after  his  qualification,  decided  that  same  would  have  been  avail- 
able had  the  action  been  filed  within  three  years  from  the  date  of  the  judg- 
ment in  favor  of  B.,  as  required  by  section  844,  Civil  Code  of  Practice.  It 
was  also  adjudged  that  tbe  debt  of  B.  should  be  credited  by  |90,  the  first 
year's  interest.    On  appeal,  Held— That  the  judgment  was  proper. 

J,  Smith  Hays  and  J.  M.  Hays  for  appellant. 

B.  B.  Golden  and  Jas.  D.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 
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^plDioD  of  the  ocrart  by  Chief  Jastloe  Burnam. 

This  is  ao  appeal  from  a  jiidf^ment  of  the  Kdoz  Circuit  Court  dissolving 
"^n  iDJaDCtion  aiMl  restraiDiog  order  granted  by  tlie  oJerk  and  dismissing 
\ilaintifl's  petition.    The  facts  out  of  which  the  litigation  grew  are  substan- 
tially as  follows:  In  February  18Q6,  William  Gilbert  instituted  a  suit  In  the 
^noz  Circuit  Court  against  E.  Jane  Mealer,  administratrix  of  John  Mealer 
^nd  E.  Jane  Mealer  individually,  in  which  he  sought  to  enforce  a  mortgage 
lldD  for  $I,>500,  with  interest  from  the  20th  day  of  March,  1891,  upon  a  house 
and  iot  owned  jointly  by  the  defendants,  situated  in  Barbourville,  Ey.    Hla 
Bttorney  In   this  suit  was  the  appellant,  John  T.  Hays.    Shortly  after  the 
Institution   of  this  suit   Hays  was  employed   by  the  defendant,   E.   Jane 
Mealer,  to  represent  her  in  a  litigation  then  pending  in  the  Bell  Circuit 
Court,  under  nn  afzreement  that  if  he  succeeded  he  was  to  be  paid  a  fee  of 
^dO  and  his  expenses.     Asa  result  of  this  contract  £.  Jane  Mealer,  on  the 
S5cb  day  of  January,  1897,  executed,  her  promissory  note  to  the  appellant, 
>lohn  T.  Hays,  for  $400,  due  twelve  months  after  date,  with  interest  at  6  per 
xient.  per  annum  until  paid,  and  to  secure   the  payment  thereof   executed  a 
mortgage  upon  the  same   property  which  was  covered  by  the  original  mort- 
icage  to  WllHam  Gilbert;  and  on    the  second   day  of  March,    1898,   he  was 
made  a  party  on  his  own  motion  to  the  suit  of  Gilbert  against  Mealer's  ad- 
ministrator, and  set  up  his  debt,  and  asked  an  enforcement  of  his  mortgage 
^len.    On   the  12th  day  of  April,  1898,  a  judgment  was  entered  in  that  pro- 
"^eedlng   subjecting  the  mortgaged  property,  first,  to  the  debt  of  William 
T>IIbert,  and  then  the  overplus,  if  any,  to  the  debt  of  John  T.  Hayes.    The 
property  was  appraised  at  18,000,  and  the  half  interest  of  John  Mealer  and 
'^bat  of  his  wife,  E.  Jane  Mealer,  were  sold  separately.    At  this  sale  John 
'T.  Hays  became  the  purchaser  of  the  interest  of  John  Mealer  at  f  1,000,  and 
William  <Silbert  of  the  interest  of  E.  Jane  Mealer  at  $1,200.    The  gross 
^movnt  received  from   the  entire  sale  only  left  $8.26  to  be  paid  to  John  T. 
flays  after  paying  the  debt,  interest  and  cost  of  William  Gilbert.    An  ap- 
|>eal  wa«  prosecuted  to  this  court  and  affirmed  December  20,   1900.    (22  Ey. 
^aw  Rep  .,  1^28.  ) 

Upon  the  return  of  the  case  to  the  lower  court  John  T.  Hays  instituted 
^his  suit  In  which  he  sought  to  enjoin  William  Gilbert  from  collecting  the 
"^ale  bond  for  $1,<X)0,  executed  by  him  for  the  Interest  of  John  T.  Mealer  at 
the  sale  under  the  judgment  in  the  suit  of  Gilbert  v.  Mealer's  Adm'r,  and 
to  vatmte  nnd  set  aside  that  judgment  under  section  518  of  the  Civil  Code, 
for  the  reasoti,  as  he  alleges,  that  the  judgment  was  erroneous  and  prejudicial 
to  his  rights  as  junior  mortgagee  in  several  particulars:  First,  he  says  that 
It  adjudges  Gilbert  interest  on  his  note  from  March  20,  1891,  when  in  fact  it 
"^Id  not  bear  Interest  until  March  20,  1892;  second,  he  alleged  that  on  thedOth 
^ay  of  March,  1891,  John  and  B.  Jane  Mealer  paid  Gilbert  on  his  note  $150 
for  which  he  gave  no  credit;  third,  he  alleges  that  Gilbert  did  not  verify  and 
"demand  payment  of  his  note  of  the  administrator  of  John  Mealer  within  one 
:y«3ar  after  bis  appointment,  and  that  for  this  reason  the  note  bore  no  Interest 
«ft^r  tfa«  death  of  Mealer.  The  temporary  Injunction  was  granted  in  ao- 
xordanoe  with  the  prayer  of  the  petition  by  the  clerk  of  the  Enox  Circuit 
Court.  The  regular  judge  of  the  Enox  Circuit  Court  being  of  counsel  for 
tka  defendant  was  disqualified  from  sitting,  and  this  fact  being  certified   to 


1388  HAYS  V.  GILBERT. 

the  goyernor,  Hod.  J.  M.  BentoD  was  appoioted  special  judge  aod  trte^lH^ 
case.    His  oplDlon  is  copied  Into  the  record,  and   sucolnotly  states  the  faelft. 
and  bis  oonclusions  of  law.     It  is  as  follows :  "It  Is  the  judgment  asd  opln^ 
iOD  of  the  undersigDed  special  judge  that  the  proper  coDStruotloa  of  the  p%^ 
tltloD  Id  this  case  is  that  it  is  one  filed  for  the  purpose  of  proouring  a  Taoa- 
tion  or  modification,  according  to  section  618  of  the  Civil  Code  of  Practice^ 
of  the  judgment  in  favor  of  Wm.  Gilbert  in  the  action  of  said  Wm.   Gilbert, 
plaintiff,  against  E.  J.  Mealer,  administratriz.   which  judgment  wan  n>n-^ 
dered  on  the  2lKt  day  of  April.  1807.    Upon  the  authority   of  Hart,    Jkc.    v. 
Hayden,  &o.,  79  Ky..  840,  I  am  of  the  opinion  that :  he  plaintiff.  Nays,  could,, 
by  petition,  have  been  made  a  party  to  the  jictiun  of  Wm.    Gilbert  v.    R.    J. 
Mealer,  Adm'z.  before  the  Gilbert  judgment  was  rendered  on  the  Slst  day  of 
April,  1897,  and  could  have  presented  any  defense  then  known  to  him  sgainsl. 
Gilbert's  claim;  and  I  am  of  the  opinion  that  in  this  case,  and  for  the  pur- 
poses  of  this  motion,  the  plaintiff,  Hays,  should  be  treated  as  having  l:eeD  a, 
party  to  that  suit  from  the  beginning  of  the  April  term,  1897,  of  the  Knox 
Circuit  Court.    I  am  of  the  opinion  that  it  can  not  be  held  under  the  Mate- 
ments  of  the  petition  in  this  case  that  there  was  any  fraud  or  collusion, 
between   Gilbert  and  E.  J.  Mealer,  prior  to  the  time  Gilbert  obtained  hla. 
judgment,  and  it  is  that  jndgment  which  Is  sought  to  be  vacated  or  modi- 
fied in  this  action,  therefore,  the  question  of   fraud  need  not   be  considered. 
The  only  ground  which  I  consider  Is  stated  in  the  petition  which  might  be 
considered  sufficient  to  justify  a  court  to  vacate  and  modify   the  Gilbert 
judgment   is  what  might  be  termed   the  newly-discovered  evidence  with 
reference  to  the  payment  of  the  usurious  interest  to  Gilbert  for  the  first  jear» 
and  the  fact  that  he  was  allowed  interest  on  this  note  notwithstanding  the- 
fact  that  he  failed  to  verify  and  make  demand  of  his  claim  within  a  year- 
from  the  time  the  first  personal  representative  qualified,  and  as  an  action  la- 
vacate  or  modify  the   judgment   upon  such  grounds  must,  aecordtng  to   sec- 
tion 3H  of  the   Civil   Code,  be   brought  within    three   years  after  the  final 
judgment   is  rendered,   that   ground  can    not  now   avail    plaintiff  for  the 
three  years.    So  far  as  Gilbert  is  concerned  the  judgment  runs  from  the  1st. 
day  of  April,  1807,  while  this  action  was  not  instituted  until  April  5»  1901. 
The  clerical  misprision  mentioned  in  the  petition,  if  any  in  fact  e:i)8t6.  can 
be  corrected  by  the  motion  which  is  now  pending  in  the  action  of  William 
Gilbert  v.  E.  J.  Mealer,  Adm'z.  and  full  relief  to  plaintiff  on  thai  account, 
can  be  obtained   In  that  action.    It  being  the  opinion  of  the  special  judg^. 
that,  according  to  the  showing  made  in  the  petition,  the  only  reduction  la 
Gilbert's  judgment  that  plaintiff  is  entitled  to  have  made  is  the  $90  on  ac- 
count of  the  first  year's  interest,  and  it  appearing  that  with  that  leduotloii 
only  made  the   judgments  of  Gilbert  and  Hays  will  more  than  oonsnme  the 
proceeds  of  the  sale  of  the  property,  the  attachment  prosecuted  by  Burnside- 
against  Mrs.  Mealer  and  the  notice  of  garnishment  served  on  Hays  need  not 
be  considered,  for  his  answer  that  that  notice  can  truthfully  state  that  he. 
owed  Mrs.  Mealer  nothing  when  the  notice  of  garnishment  was  served. .  lt» 
Is,  therefore,  ordered  that  the  restraining  order  and   injunction   issued  hy 
the  clerk  of  the  Knox  Circuit  Court  in  the  case  of  John  T.  Hays  v.  Wm. 
Gilbert  be,  and  they  are  hereby,  dissolved,  and  the  clerk   of  said   court  ifit 
directed  to  enter  this  order  on  the  records  of  the  Knox  Circuit  Court.*' 
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AtMt  a  tcill  elamiDatlon  of  the  very  able  briefs  filed  for  appellant,  we 
ave  coDolTided  that  tbe  jadgment  appealed  from  should  not  be  disturbed. 
JttdgmeDt  affirmed. 
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BUTT  V.  KING. 

OUBRBAGKER-GILMORB  CO.,  &o.  v.  KING.  &e. 

SAME  V.  BYAKS.  &o. 

(Filed  Jnnnary  29,  1903— Not  to  be  reported.) 

1.  Partners-* A ttaobmentr^Fraudulent  conveyances— Mortgajxes—Subroga- 
'^lon— Guardian  and  ward— Sureties— Butt  &  Boyd  were  mercantile  partners, 
sand  several  creditors  of  the  firm  sued  out  attachments.    K..  a  creditor  of 
Butt,  levied  an  attachment  on  a  house  and  lot,  the  Individual  property  of 
Butt.    Prior  to  the  attachments  Butt  &  Boyd  had  sold  and  transferred  their 
"vtorebouse  and  stock  of  goods  to  Byars,  and  Boyd  had  assigned  to  Byars  a 
uortgage  lien  note  for  1600  on  Butt's  property  upon  which  K.'s  attacbment 
was  levied.   'The  creditors  of  Butt  &  Boyd  attacked  this  transfer  to  Byars 
-«8  fraudulent.    The  court  decided  that  the  transfer  of  the  bouse  and  lot  and 
^feook  o^  g«od8  to  Byars  was  not  fraudulent  on  the  part  of  Byars,  as  he  paid 
^  valuable  consideration  for  same,  and  bad  no  notice  of  any  intent  to  de- 
fraud on  the  part  of  Butt&  Boyd,  aud  that  the  transfer  of  the  tOOO  mort- 
gage olaim  was  fraudulent  as  to  creditors.    In  a  judgment  subsequently 
-^ndered  in  the  attachment  suit  of  King,  it  was  adjudged  that  the  mortgage 
-tlebt  bad  been  paid  and  the  former  judgment  was  set  aside  so  far  as  it  sub- 
vjected  this  olaim  to  the  partnership  debts.    Held— That  the  judgment  find- 
ing thai  the  transfer  of  the  storehouse  and  stock  to  Byars  was  not  fraudulent 
la  approved,  hot  as  the  note  of  9600  secured  by  a  mortgage  on  the  house  of 
3att  had  been  assigned  to  Boyd,  and  the  amount  of  it  paid  out  of  bismeanfl, 
Im  was  entitled  to  be  subrogated  to  the  Hen  of  the  original  bolder  of  the 
note,  and  the  partnership  creditors  could  subject  same  to  their  debts.    The 
-judgment  for  debt  in  favor  of  K.  against  Butt  should  be  reversed  as  the  evi- 
-^enoe  falls  to  sliowan  Indebtedness  on  the  part  of  Butt  to  the  extent  claimed. 
Prior  to  the  4evy  of  any  of  tlie  attachments  herein  Boyd,  who  owned   the 
Qtoi^ho^se,  bad  executed   to  O.  a  mortgage  on  same  to  indemnify  him  as 
vnrety  on  a  bond  as  guardian  for  bis  children  for  the  amount  of  $960,  the 
"eatluiated  amoant  of  funds  in  bis  hands  belonging  to  them.    Byars  had  re- 
talntMl  tb4s  amouist  of  money  out  of  the  purchase  money  and  subsegnently 
l^ld  Itiato  court,  and  the  creditors  of  the  partnership  now  seeks  to  subjeot 
%hia  fund  to  their  debts.     Held— That  the  proof  shows  clearly  the  legal  ob- 
iigatlon  of  O.  and  his  co-sureties  for  funds  received  by  Boyd  as  guardian  for 
liU  oblldren.    Said  fund  should  be  applied  to  the  payment  of  that  debt. 

S.  Release  of  sureties  on  guardian's  bonds— A  surety  on  a  guardian's 
bond  ean  be  released  from  liability  only  by  pursuing  the  method  pointed 
^ut  io  sections  4659-M64,  Kentucky  Statutes.  The  bond  required  to  be  exe- 
cuted in  tbetsircult  court  under  section  493,  Civil  Code  of  Practice,  and  the 
-guardian's  bond  executed  in  the  county  court  are  considered  cumulative 
-•aeoaritles.  A  renewal  bond  of  a  guardian  in  the  county  court  is  regarded  aa 
"coiaulative  sure<;y  for  the  ward,  and  the  sureties  on  all  of  them  are  equally 
tiouod  UBiess  sonfte  of  them  have  been  released  in  the  manner  provided  by 
«tat«i«e. 
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W.  P.  Sandidge  for  Ouorbaoker-Gilmore  Co.,  Sto. 

^rowder  &  Browder  for  J.  M.  Penoe»  Seth  Barker,  J.  M.  EIok  and  O.  Ifefl 
Byars. 

J.  B.  Grubbs  for  Geo.  W.  Boyd,  &c. 

W.  L.  Reeves  for  J.  L.  Butt,  &c. 

Appeal  from  Logan  Clrouit  Goart. 

Opinion  of  the  court  by  Judge  0*Rear. 

Butt  &  Boyd  were  mercantile  partners  at  Adalrville,  Ky.  T^bj  failed  Sit- 
business.  Some  fourteen  of  their  creditors  filed  that  many  attachment  snitft;. 
respectively  against  the  firm.  J.  M.  King  was  a  creditor  of  Butt.  He  filed 
suit  and  procured  an  attachment  against  Butt's  individual  property,  a 
house  and  lot  in  Adairvllle.  Prior  to  the  attachments  mentioned  Butt  & 
Boyd  had  sold  and  conveyed  to  G.  H.  Byars  their  business  house,,  aad  bad 
sold  and  delivered  to  him  also  their  stock  of  merchandise ;  and  Boyd  had 
assigned  and  claims  to  have  sold  to  Byars  a  mortgage-lien  note  for  $600;  and 
interest,  which  he  claims  he  held  against  Butt's  property,  that  attached  b^ 
King.  The  creditors  of  the  firm  of  Butt  &  Boyd  attacked  the  traBsf4>rato 
Byars  as  fraudulent,  and  sought  to  subject  this  pisoperty  to  their  debls^ 
which  aggregated  something  over  $1,700,  exclusive  of  interest  and  costs.  Aa. 
a  matter  of  fact  the  real  property  conveyed  to  Byars  waa  owned  by  Boyd«, 
who  indeed  owned  all  the  property  of  the  firm,  Butt's  interest  belBg  alon&. 
in  the  profits,  and  there  were  no  profits.  Before  the  Fale  to  Byars,  and  he^ 
fore  the  creation  of  any  of  the  debts  of  the  complaining  creditors  heve,  Boyd 
bad  mortgaged  his  real  property  (the  storehouse  and  lot  sold  to  Byars)  la 
Orndorfl,  to  indemnify  him  against  loss  as.  surety  for  Boyd  as  guardian  of 
certain  of  Boyd's  children.  The  facts  bearing  on  thiB  mortgage  will  be  par- 
ticularly noticed  later  on.  This  appeal  InvoWes  the  correctness  of  the  olronlt 
court's  judgment  fixing  the  liabilities  and  marshaling  the  liens  and 
equities  of  the  parties. 

The  first  question  to  be  disposed  of  is  the  coivrectness  of  the   trial  court*GL 
finding  as  to  the  transactions  between  Butt  ft  Boyd  and  G.  Q,  Bjars.    Tbal. 
court   found  that  the  transfer  of  the  $600  mortgage  note  owing  bgr   BDtt» 
transferred  by  Boyd  to  Byars,  was  fraudulent  as  to  Boyd's  (the  firm's)  ored)^ 
tors,  and  adjudged  it  a  lien  on  the  AdairviUe  property  owned  by  Butt,  wbloh 
was  ordered  to  be  sold,  and  to  the  extent  of  this  note  and  Interest  applied  In 
satisfaction  of  the  attachment  debts  against  the  firm.    The  court  hwld«  bow« 
ever,  that  the  transaction  by  which  the  storehouse  and  lot  and  stock  of  mer^ 
ohandlse  were  sold  to  Byars  was  not  fraudulent.    Of  this  action  the  oredltorai 
complain.    The  facts  were  that  Butt  &  Boyd  were  largely   indebted.     Theli^ 
property  was  encumbered  to  a  bank  at  Adairvllle  for  over  IS. 001^.    The  busi- 
ness had  not  been  profitable.    They  sought  Byars  and  offered  to  sell  to  him 
their  business  house  and  lot  at  $2,700.  and  their  stock  of  merchandise  at  Sa. 
per  cent,  of  its  cost,  adding  carriage.    It  realised  about  $S,100^     These  soma 
were  consumed  almost  entirely  by  the  AdairTille  bank  dei<ts.    Nine  hundred 
and  fifty  dollars  of  the  consideration  was  not  then  paid,  becan so  there  waai^ 
mortgage  to  Orndorff  for  that  sum,  and  it  was  agreed,  so  it  was  alleged^  tbnV 
it  was  to  bo  paid  to  him,  or  so  as  to  relieve  the  property  of  the  lien  oreati^ 
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by  bis  mortgage  above  meDtioDed.  The  evldeaoe  is  that  the  prices  paid  hy 
Byars  were  the  fair  and  fail  valae  of  the  properties;  that  he  did  not  then 
know  of  any  purpose  by  Butt  &  Boyd  to  binder  or  defraud  their  creditors; 
that  he  gave  checks  immediately  for  the  cash  (less  the  f960),  which  were 
subsequently  presented  to  and  paid  by  bis  banker.  In  fact,  though,  they 
were  not  presented  apparently  till  more  than  twenty  days  later  than  their 
date,  and  not  till  one  day  after  the  attachments  had  been  issued  against 
Butt  &  Boyd.  The  cause  of  the  delay  is  not  explained,  but  so  far  as  Byars 
is  concerned  he  does  not  appear  to  have  known  of  it,  or  in  anywise  to. have 
been  responsible  for  it.  We  fail  to  see  anything  in  this  transaction  that 
would  charge  Byars  with  knowledge  or  notice  of  Butt  &  Boyd's  fraudulent 
purpose. 

The  transaction  about  the  Butt  note  did  not  occur  at  the  same  time, 
though  it  is  assumed  in  argument  that  it  did.  The  evidence  upon  which  the 
court  Bustaioed  the  charge  of  fraud  in  that  transaction  is  not  attacked  as  be- 
ing insufficient.  There  is  no  cross  appeal  from  the  judgment  on  that  score. 
We,  therefore,  merely  accept  the  fact  as  one  settled,  that  the  grounds  of  the 
attachment  as  to  that  transaction  are  sustained,  and  whatever  property 
rights  Boyd  owned  in  that  note  and  mortgage  are  to  be  subjected  to  his 
creditors'  attachments. 

The  transaction  of  this  note  was  as  follows:  Butt  appears  to  have  been 
without  means  in  1802;  he  had  formed  the  co-partnership  with  Boyd,  placing 
his  services  against  Boyd's  capital.  He  was  to  share  equally  in  the  pioflts. 
He  proposed  to  Boyd  that  he  could  buy  the  house  and  lot  in  Adairville,  and 
by  borrowing  the  money  from  a  building  and  loan  association,  could  pay 
for  it  as  easily  as  to  pay  rent;  that  he  be  allowed  to  anticipate  from  the  firm 
bis  expected  profits,  and  draw  out  enough  monthly  to  meet  the  installments 
of  premiums,  interest  and  dues  to  the  association;  that  in  the  event  there 
were  no  proflKs  finally,  Boyd  was  to  have  the  house  and  lot,  or,  rather,  the 
debt  against  it  evidenced  by  Butt's  note  to  the  building  and  loan  assooia- 
'tion.  This  proposal  was  agreed  to  by  Boyd,  and  1600  was  borrowed  from  a 
Louisville  building  and  loan  association,  secured  by  mortgage  on  the  Adair- 
Tille  bouse  and  lot.  The  monthly  installments  were  paid  by  Boyd's  money, 
drawn  from  the  firm  by  Butt  under  the  foregoing  arrangement,  for  several 
years,  and  until  King  attached,  when  there  was  some  tlOO-odd  balance  owing 
the  building  and  loan  association.  Thereupon  Boyd  paid  off  this  balance, 
and  took  an  assignment  of  the  whole  note  from  the  building  and  loan  asso- 
oiatioo.  In  tlyese  actions,  consolidated,  by  the  fourteen  creditor  firms  of 
Butt  &  Boyd,  against  Butt,  Boyd,  Byars  and  the  building  and  loan  associa- 
tion, tbe  fact  was  decided  by  a  decree  of  February  23,  1900,  that  Butt's  lia- 
bility to  the  building  and  loan  association  had  been  assigned  to  Boyd ;  that* 
it  was  $600  and  interest;  that  the  alleged  transfer  of  it  by  Boyd  to  Byars  be 
set  aside  as  fraudulent,  and  that  Butt's  property  in  mortgage  to  secure  it  be 
sold  and,  to  the  extent  of  the  1600  and  Interest  and  costs,  that  it  be  subjected 
to  the  payment  of  Boyd's  attaching  creditors. 

Prior  to  the  Institution  of  the  attachment  suits  by  the  creditors  of  Boyd 
(1.  e.,  the  firm  of  Butt  &  Boyd)  J.  M.  King  had  filed  a  suit  in  the  Logan 
Circuit  Court  against  Butt  on  a  note  for  t933.77,  credited  by  $18.50  as  of 
September  1,  1891,   and  $493.60  as  of  November  24,  1891,  and   procured   an 
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attaobmoDt  against  Batt's  property,  whioh  was  levied  on  the  house  and  lot 
encumbered  by  the  building  and  loan  assooiatlon  mortgage  above  named. 
To  this  suit  In  time  Butt.  Boyd,  Byars  and  the  building  and  loan  assooia- 
tion  were  made  parties  defendant.  A  number  of  issues  were  joined  (which 
form  the  subjects  of  decisions  further  along  in  this  opinion),  among  them 
being  the  claim  by  King  that  the  mortgage  debt  to  the  building  and  loan 
association  had  been  paid  by  Butt,  and  denying  any  title  therein  in  either 
Boyd  or  Byars. 

Snsbequent  to  the  decree  of  February  28.  1900.  the  suit  of  King  v.  Butt, 
&c.,  was  consolidated  with  the  various  suits  of  the  creditors  of  Butt  & 
Boyd,  styled  then  "Ouerbacker-Gllmore  Co.,  &o.  v.  Butt  &  Boyd,  &c."  On 
final  hearing  the  circuit  court  decided  that  the  t600  Butt  note  and  mortgage 
to  the  building  and  loan  association  had  been  paid  by  Butt  before  the 
attachment  by  King,  and  thereupon  set  aside  so  much  of  the  previous  judg- 
ment as  subjected  the  property  for  that  debt  to  Boyd's  creditors. 

On  this  branch  of  the  appeal  two  questions  are  presented  :  First,  was  the 
judgment  of  February  3,  IQOO,  conclusive  upon  King;  and.  second,  was  the 
debt  ip  fact  and  in  law  paid  by  Butt,  so  that  Boyd  had  not  an  equity  su- 
perior to  the  attachment  of  King? 

In  view  of  the  conclusion  at  whioh  tfao  court  has  arrived  concerning  the 
second  proposition  stated,  it  becomes  unnecessary  to  determine  the  question 
of  law  involved  in  the  first  one. 

The  circuit  court  found  that  the  debt  to  the  building  and  loan  association 
bad  been  paid  by  Butt,  and  that,  therefore,  it  had  been  discharged  so  that  it 
was  not  susceptible  of  assignment  by  the  assooiatlon.  It  is  true  it  had  been 
paid,  except  about  1190,  as  stated  above.  But  those  payments,  while  made 
in  the  name  of  Butt,  and  probably  by  him,  were  made  by  the  means  of  Boyd 
under  the  arrangement  detailed.  It  may,  therefore,  be  said  that  Boyd  in 
reality  paid  the  whole  of  this  debt  to  the  building  and  loan  association,  and 
although  not  primarily  liable,  nor  liable  at  all,  to  the  association  for  its 
payment,  as  between  Boyd  and  Butt  there  was  a  manifest  equity  entitled 
to  recognition  by  the  courts.  That  Butt,  under  such  cin^umstances,  was' 
morally  and  legally  bound  to  repay  Boyd  the  money  so  advanced  there  can 
be  no  manner  of  doubt.  Such  an  agreement  by  a  debtor  to  a  stranger  to  his 
debt,  that  the  latter  may  be  subrogated  to  the  lien  which  he  pays,  is  an  en- 
forcible  one.  (Treadway  v.  Pharis,  18  Ky.  Law  Rep.,  788.)  The  attaching 
creditor  could  occupy  no  more  favorable  attitude  to  the  debtor's  property 
than  the  debtor  could  in  relation  to  equities  against  it.  The  right  of  J.  M. 
King  t)  subject  the  property  of  Butt  to  his  attachment  is  questioned  by 
Butt,  because  lie  denies  that  he  then  owed  King  any  sum.  Butt  originally 
owned  a  stock  of  merchandise  at  Adairville.  He  sold  King  a  half  interest 
and  took  his  note  for  $400,  dated  February  1,  1888,  in  part  payment.  On  a 
settlement  had  between  these  partners  in  August,  1891,  the  note  for  1923.77 
sued  on  was  executed  by  Butt  to  King. 

One  of  Butt's  defenses  was  a  plea  of  set  off,  on  account  of  the  f400  note 
first  mentioned.    King  claims  to  have  paid  that  note  to  the  bank,  where 
Butt  had  placed  it  as  collateral.    The  circuit  court  found  in  favor  of  King 
on  this  issue.    King  testified  that  he  had  paid  the  $400  note  to  Mr.  Fugate, . 
the  banker,  and  filed  a  written  settlement  between  him  and  Fugate  to  that 
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effect.    Butt  wBfl  neither  a  party  to  nor  present  at  this  settlement.    Fugate 
testified  that  in  fact  the  $400  note  was  not  paid  by  King,  but  that  Butt  had 

pledged  it  to  Fugate's as  oollateral  to  secure  a  debt  owing  the  bank 

by  Butt.  In  a  general  settlement  of  all  liabilities  to  this  bank  King  desired 
this  note  inoluded.  Fugate  says,  and  Butt  corroborates  it,  that  Butt,  at 
Fugate's  instance*  gave  other  security  upon  the  note  upon  which  the  $400 
note  was  oollateral,  and  upon  Butt's  consent  it  was  surrendered  to  King. 
Within  a  few  days  afterwards  King  placed  a  credit  on  the  |92d.77  note  for 
1498.60,  the  amount  of  the  principal  and  accrued  interest  on  the  1400  note. 
In  his  petition  King  concedes  this  credit,  as  he  does  in  his  first  deposition 
in  the  case.  Not  till  the  case  had  been  at  issue  for  soioe  time  was  it  claimed 
that  this  credit  was  a  mistake.  We  see  no  escape  from  the  conclusion  that 
King  in  fact  did  not  pay  the  bank  anything  for  this  9400:  but  that  Butt 
agreed  for  it  to  be  surrendered,  to  be  credited  by  King  on  hla  $033.77  note, 
«nd  the  credit  was  then  accordingly  made.  The  circuit  court  erred  in  ad- 
Judging  otherwise. 

In  the  partnership  agreement  between  King  and  Butt  it  was  stipulated 
that  King  was  to  pay  8300  per  year  upon  the  salary  of  a  clerk  in  lieu  of  his 
personal  service  to  the  firm.  This  clerk,  who  was  the  bookkeeper  for  the 
firm,  served  for  over  two  years  under  this  arrangement.  The  clerk  was  to 
rtoeive  $600  per  year,  $300  to  be  paid  by  King,  the  remaining  $£00  to  be  paid 
by  the  firm.  The  firm  paid  the  clerk  the  $500,  but  in  entering  the  transac- 
tion on  the  books  King  was  charged  with  $200  only  each  year.  By  these 
mistakes  he  failed  to  repay  the  firm  $804  on  this  matter.  In  the  settlement 
In  August,  1891,  as  the  result  of  which  the  $993.77  note  was  executed,  the 
-error  above  named  was  not  corrected,  nor  then  known.  It  is  clearly  proven 
that  It  existed,  therefore,  the  circuit  court  should  have  adjudged  a  credit 
for  one-half  of  the  sum  omitted  upon  the  note  sued  on  as  of  its  date.  Fail- 
ing to  do  so  was  error.  There  is  no  complaint  of  the  Judgment  disposing  of 
the  other  issues  on  the  King  and  Butt  branch  of  the  case. 

G.  W.  Boyd  (of  the  firm  of  Butt  &  Boyd)  was  guardian  for  certain  of  his 
Infant  children.  He  was  appointed  by  the  Logan  County  Court  December 
^,  1889.  He  then  executed  bond  with  appellant,  J.  M.  "iPence,  as  his  surety. 
The  guardian  received  little  or  no  personal  property.  At  any  rate,  if  any, 
It  is  not  the  subject  of  this  litigation.  The  wards  owned  an  undivided  one- 
seventh  interest  in  certain  real  estate  in  Logan  county.  The  whole  tract  of 
the  land  contained  about  238  acres.  On  December  21,  1889,  Boyd,  as  guardian 
for  his  children,  Instituted  an  equitable  action  in  the  Logan  Circuit  Court 
against  the  other  joint  owners  of  this  land,  praying  for  its  sale  as  an  entirety, 
and  for  the  division  of  the  proceeds  among  the  joint  owners.  In  August,  1890, 
judgment  was  duly  rendered  in  the  action,  directing  the  sale  of  the  land  as 
prayed  fur.  On  the  same  day  Boyd,  as  guardian,  with  appellants,  J.  M. 
Pence  and  Seth  Barker,  as  his  sureties,  executed  in  the  Logan  Circuit  Court 
the  bond  required  by  section  493,  Civil  Code,  in  which  the  principal  and  his 
sureties  undertook  that  the  guardian  would  faithfully  discharge  all  his  duties 
«8  such;  would  comply  with  the  judgments  and  orders  of  the  court  in  the 
•action,  and  would  account  for,  pay  and  deliver  to  his  said  wards  all  money  or 
property  due  or  belonging  to  thein  when  required.  This  bond  was  required  to 
he  executed  before  the  judgment  of  sale  could  be  rendered  or  enforced.     The 
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Bale  under  these  proceedings  was  reported  to  and  confirmed  by  the  court.  As 
a  resnlt  there  was  reported  as  going  to  Boyd  as  gnirdlan  for  bis  said  cblldreD 
$478.85,  after  paying  his  part  of  the  costs.  This  sum  was  paid  to  him  theSOtb 
of  January,  1891.  Previous  to  this  sale  the  seven  joint  owners,  Boyd  repre- 
senting his  wards,  had  agreed  among  themselves,  without  the  knowledge  of 
Barker  and  Pence,  so  far  as  the  record  shows,  that  the  land  should  go  at  not 
less  than  16,105,  two  of  the  joint  owners  having  agreed  to  pay  that  sum  for- 
It,  without  reference  to  what  they  might  have  to  bid  at  the  decretal  sale. 
As  a  matter  of  fact  it  only  brought  13,399.97  at  the  commissioner's  Bale» 
being  bid  In  for  that  sum  by  the  two  joint  owners  above  referred  to  as  agree- 
ing to  pay  t6,196  for  it.  This  last-named  sum  the  purchasers  did  pay  for  the* 
land,  although  the  records  of  the  suit  billed  to  show  anything  of  this  agree- 
ment out  of  court.  Boyd,  as  guardian,  received  his  wards*  pait  of  the^ 
greater  sum.  viz.,  $873.14  In  all.  This  includes  the  $473.86  reported,  aa 
shown  by  the  circuit  court  recordd.  This  $873.14  and  its  interest  is  all  that 
the  guardian  reports,  or  that  is  found,  to  have  come  to  his  bands  for  hlfr 
wards. 

In  June,  1898,  Boyd  appeared  in  the  Logan  County  Court,  and  renewed 
his  bond  to  his  said  wards,  with  M.  E.  Orndorff  as  his  surety.  The  order  of 
the  county  court  taking  and  approving  this  bond  is  as  follows:  **On  motion 
of  G.  W.  Boyd  it  is  ordered  by  the  court  that  he  be,  and  he  is  hereby,  permit- 
ted to  execute  a  new  bond  as  guardian  for  the  children,  to  wit:  Alma  Boyd^ 
E.  N.  Boyd,  Pearl  Boyd,  Maude  H.  Boyd,  G.  E.  Boyd  and  Battle  E.  Boyd. 
Whereupon  the  said  G.  W.  Boyd  executed  approved  bond  for  each  of  his  said 
wards,  with  M.  E.  Orndorff  as  his  surety,  and  it  is  hereby  further  ordered 
by  the  court  that  J.  M.  Pence,  the  surety  of  said  Boyd  on  a  former  bond 
executed  by  said  Boyd  as  guardian  of  the  above-named  children,  be,  and  the- 
said  Pence  is  hereby,  released  from  further  liability  as  surety  on  said  bond.*'* 

The  bond  Wds  as  follows : 

''The  Commonwealth  of  Kentucky: 

"Whereas,  G.  W.  Boyd  has  been  appointed  by  the  county  court  of  Logaiv 
county,  and  has  qualified  as  guardian  of  Maude  H.  Boyd,  as  minor,  now 
we,  G.  W.  Boyd,  as  principal,  M.  E.  Orndorff,  his  surety,  do  hereby  covenant 
to  and  with  the  Commonwealth  of  Kentucky  tlint  the  said  G.  W.  Boyd  will 
faithfully  discharge  the  trust  of  guardian  to  the  said  minors  in  all  respeots- 
as  provided  by  law. ' ' 

It  thus  appears  that  the  county  court  evidently  believed,  as  perhaps  did 
Boyd,  that  this  bond  was  in  lieu  of  his  first  one  on  which  J.  M.  Pence  waft 
surety,  and  that  Pence  was  thereby  released  from  his  liability.   Boyd  claims^ 
and   so  testifies,  that  be  took  this  action  "at  the  requet-t**  of  J.  M.  Peno6» 
the  surety.     It  is  not  claimed  that  this  "request"  was  other  than  oral,  and 
w<i8  not  made  by  Pence  to  the  court,  nor  was  Pence  present  at  the  giving  of 
the  new  bond.    At  the  same  time  Boyd,  to  indemnify  Orndorff  as  such  surety^ 
executed  to  him  a  mortgage  for  $950  (that  being  supposedly  the  extent  of  hia 
liability  on  the  guardian's  bonds)  on  the  storehouse  and  lot  above  referred 
to  as  having  been  sold  by  Boyd  to  Byars.     Byars  has  paid  into  court  the  $960. 
This  sum  is  attached  by  the  creditois  of  Boyd  (Ouerbacker-flilmore  Co.  and 
others),  and  is  claimed  liy  Orndorff.  J.  M.  Pence  and  Seth  Barker  as  belong- 
ing to  Boyd's  wards,  and  us  having  inured  to  their  joint  benefit  under  th» 
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mortgage  to  Orsdorff.  Whether  this  fund 'will  heloDK  to  Boyd's  wards  in 
any  event  ninst  depend  upon  whether  Orndorfl  was  ever  bound  by  his  bond, 
for  if  be  was  not,  and  if  no  liability  bad  attached,  or  oan  attach,  as  against 
bim  by  reason  of  the  bond,  it  is  manifest  that  the  conveyance  of  indemnity 
to  him  is  without  consideration,  and  is  not  binding,  and  conveys  nothing. 

Under  the  first  act  of  this  Commonwealth  (1797)  it  seems  that  the  county 
courts  bad  authority  to  release  sureties  on  guardian's  bonds,  or  to  make  such 
order  for  the  relief  of  a  guardian's  surety  * 'as  to  them  shall  seem  just." 
(Wllborne  V.  Commonwealth,  6  J.  J.  Mar.,  618.)  In  the  various  changes 
in  this  statute  since  made  the  policy  has  been  steadfastly  adhered  to  of 
giving  to  the  county  courts  plenary  power  in  exacting  or  taking  new  bonds 
or  additional  security  so  as  to  fully  protect  the  interests  of  the  wards.  Now 
the  county  court  appointing  the  guardian  must  at  the  time  of  the  appoint- 
menc  ezaot  a  good  and  suffloient  bond  (section  2017,  Kentucky  Statutes), 
and  may  require  him  to  renew  his  bond,  if  the  court  deems  that  it  is  na 
longer  suflSclent.  (Section  2026,  Kentucky  Statutes. )  If  a  surety  becomes 
uneasy,  and  desires  to  be  released  fron^  further  liability  on  the  bond,  or  in- 
demnity for  that  already  incurred,  eithei  or  both,  he  must  pursue  the 
method  pointed  out  by  the  Statute.  (Sections  4659-4664,  Kentucky  Statutes.  V 
In  this  way  only  may  a  surety  now  be  released  or  indemnified  by  a  bond  in 
court.  The  order  releasing  Pence  as  surety  on  the  first  bond  was,  therefore, 
void.  He  remained  bound  as  if  that  part  of  the  order  had  not  been  made. 
When  the  county  court  permitted  the  guardian  to  execute  the  new  bond* 
with  Orndorff  as  surety,  it  was  equivalent  to  that  court's  requiring  a  new 
bond,  or  additional  security  to  be  given  by  the  guardian.  And  it  has  been 
repeatedly  held  by  this  court  that  the  effect  of  such  renewal  bonds  is  cumu- 
lative security  for  the  ward,  and  that  the  sureties  on  all  of  them,  so  far  as 
the  ward  is  concerned,  are  equally  and  jointly  bound  for  all  the  estate  coming 
into  the  gu&rdian's  hands.  (Abshire  v.  Bowe.  28  Ky.  Law  Rep.,  1854,  and. 
oases  there  cited. ) 

As  Orndorff  was  bound  by  this  bond,  the  validity  of  the  mortgage  to  him. 
Is  fixed.  Under  familiar  principles  indemnity  taken  by  one  surety  inures- 
to  all  jointly  bound.  Therefore,  the  mortgage  to  Orndorff  was  for  the  ben- 
efit of  Pence  and  Barker,  and  ultimately  for  the  wards.  In  these  cases  the 
wards  of  Boyd  (by  their  present  guardian,  Boyd  having  been  removed),  liti- 
gated with  Pence  and  Barker  their  liability;  and  same  was  adjudged. 
Pence  and  Barker  have  appealed.  It,  therefore,  becomes  necessary  to  con- 
sider tbeir  liability  to  the  wards  of  Boyd. 

It  has  heretofore  been  held  by  this  court  that  the  effect  of  executing  the 
bond  required  by  section  498,  Civil  Code,  to  procure  the  sale  of  an  infant's- 
land,  is  but  cumulative  security.;  and  that  the  sureties  upon  the  guardian 's^ 
original  bond  made  in  the  county  court  and  those  upon  the  one  executed  In 
the  circuit  court,  as  to  the  fund  realized  by  the  sale  of  the  land,  stand  aa 
oo-sureties  and  joint  obligors  for  the  faithful  application  by  the  guardian  of 
the  proceeds  of  such  sale.    (Elbert  v.  Jaooby,  8  Bush,  646;  Taylor  v.  Taylor. 
A(0.,  6  B.  Mon.,  660;  Withers  v.  Hickman,  6  B.  Mon.,  392.)    The  sureties  on 
the  guardian's  bond  executed   in   the  county   court   bind   themselves  for; 
every  class  and  kind  of  the  wards'  estate  that  may  come,  or  should  have  come, 
to  the  guardian 's  bands,  including  bis  misfeasances  and  nonfeasance.    But 
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the  sureties  )n  the  hoDd  execated  Id  the  circuit  court,  while  supplementary 
to  the  oouDty  court  boud,  should  be  considered  as  oontiaotinic  alone  with 
reference  to  the  subject-matter  of  the  suit  in  which  it  is  executed.  That 
record  constitutes  notice  to  the  surety  therein  of  the  nature  and  extent  of 
the  estate  for  which  he  becomes  boniid.  The  very  letter  of  his  bond  should' 
be  the  limit  of  his  liability.  It  is  executed  with  reference  to  that  certain 
described  land,  to  enable  its  sale,  and  guarantees  the  faithful  application  of 
its  proceeds  only. 

Whether  the  outside  asreement  of  the  guardian,  Boyd,  in  that  case,  not 
reported  to  the  court,  should  enlarge  the  liability  of  his  surety  in  the  court, 
«ny  more  than  a  similar  agreement  forgiving  some  part  of  the  reported  con- 
sideration could  diminish  the  surety's  liability,  is  a  question  now  unneces- 
aary  to  decide,  as  it  appears  that  the  fund  in  court  subject  to  the  Orndorfl 
mortgage  is  suiBcient  to  pay  the  wards  in  full.  The  circuit  court  adjudged 
these  two  sureties  liable  for  1991.26  each.  It  will  be  seen  that  the  judgments 
Against  them  are  more  favorable  than  either  of  them  was  entitled  to.  The 
«ourt,  therefore,  considers  that  the  personal  judgments  of  the  guardian  of 
the  Boyd  heirs,  and  of  Sarah  A.  Boyd,  against  Seth  Barker  and  J.  M.  Pence 
should  be  aflSrmed :  but  that  the  judgment  refusing  to  subject  the  1060  fund 
to  the  payment  of  the  liability  of  Boyd  as  guardian  to  the  wards  should  be 
reversed.  The  judgments  in  favor  of  J.  M.  King  v.  J.  L.  Butt  should  be 
reversed;  the  judgment  denying  the  various  appealing  creditors  of  Butt  SB 
Boyd  (Ouerbaoker  Gilmore  Go.  and  others)  the  right  to  subject  the  J.  ij. 
Butt  house  and  lot  for  the  $600  note  and  interest,  should  be  reversed;  that 
the  judgment  denying  the  same  creditors  the  right  to  subject  the  $060  fund 
balance  arising  from  a  sale  of  the  storehouse  and  lot  to  Byars  should  be 
^affirmed  on  the  creditors'  cross  appeal,  if  any  surplus  of  that  fund;  after  pay- 
ing the  Boyd  heirs  as  herein  indicated,  it  may  be  subjected  to  the  creditors* 
•attachments.  The  judgment  in  favor  of  G.  H.  Byars  upholding  the  sale  to 
him  of  the  storehouse  and  lot  and  the  stock  of  merchandise  by  Butt  &  Boyd 
should  be  affirmed. 

In  so  far  as  the  judgments  are  reversed  these  causes  are  remanded,  with 
•directions  to  enter  judgments  in  conformity  to  this  opinion  and  for  pro- 
•ceedings  therein  not  inconsistent  herewith. 
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FOSTER'S  EX'ORv.  SAME. 

Called  January  92,  1908— Not  to  be  reported.) 

1.  Decedents'  estates^Personal  representative—Statute  of  limitation— Ea- 
toppel--Re8  judicata— F.  died  in  1876  testate,  leaving  three  children,  E.,  J. 
and  M.  In  March.  1875,  E.  qualified  as  executor  of  his  father's  will,  and 
took  charge  of  the  estate.  The  personal  estate  amounted  to  about  $20,000, 
which  was  devised  equally  to  the  three  ohildren.  The  executor  filed  no  in- 
ventory appralBBinent  or  sale  bill  or  report  of  any  kind  until  about  a  year 
after  the  first  suit  was  brought.  In  1896  the  heirs  brought  suit  against  the 
executor,  charging,  in  general  terms,  his  failure  to  pay  over  the  money. 
The  action  was  referred  to  the  commissioner  to  make  a  settlement  with  the 
executor.     About  a  year  after  the  action  was  filed  the  executor  made  a  re* 
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porl  to  the  oommlaslooer  of  what  he  had  receiveid  and  paid  out.    The  report 
was  based  od  the  reooUeotlon  of  the  ezeoutor.    He  sabsequeDtly  made  an 
addUiooal  report.    From  these  reports  the  commlsslouer  made  oat  a  report 
showing  a  balance  in  the  hands  of  the  executor  of  tii&83.05.    The  report  waa 
filed  in  1808.    After  this  report  was  filed  the  executor  offered  to  file  an 
amended  answer,  pleading  lapse  of  time  and  the  statute  of  limitation  in  bar 
of  the  action.    The  court  refused  to  peimit  this  answer  to  be  filed.    In  18Q0, 
and   before  judgment,    E.  died,  leaving   three  children,  G.,  J.  and   H.     G. 
administered  on  the  estate  of  his  father,  and  the  action  was  revived  against 
him.  and  he  offered  to  file  the  plea  of  the  lapse  of  time  and  the  statute  of 
limitation.    The  court  refused  to  permit  this  plea  to  be  filed  and  judgment 
was  rendered  on  behalf  of  plaintiffs  against  the  administrator.    Before  thia 
judgment  was  rendered  plaintiffs  instituted  this  suit  against  G.,  as  admin- 
istrator and  against  him  Individually,  and  against  the  other  two  heirs  of 
the  executor,  alleging  that  a  few  days  before  he  died  the  executor  bad  given 
his  children  all  his  personal  estate,  leaving  nothing  but  a  tract;  of  land,  con- 
taining about  300  acres,  and  worth  $4(3  or  150  per  acre,  and  asked  the  roTirt  to- 
sell  so  much  of  tho  land  descended  to  the  children  as  would  pay  their  claim. 
The  case  was  referred  to  commissioner  for  report  of  claims  against  th& 
estate.    Afterwards  the  commissioner  reported,  and  allowed  this  claim  and 
one  or  two  other  small  claims.    The  defendants  filed  exceptions  to  the  claim 
of  plaintiffs  and  pleaded  lapse  of  time,  the  statute  of  limitation  and  the  for- 
mer action  between  the  same  parties  then  pending  in   the  same  court  as  a 
bar  to  the  action.     Atter  the  judgment  in  the  former  action  against  the  ad- 
ministrator had  been  rendered  and  execution  issued  andretfirned  no  property 
found,  plaintiffs  filed  an  amended  petition  setting  out  said  facts.  On  the  trial 
of  this  last  action  the  court  adjudged  that  the  plea  of  the  statute  of  limitation 
by  J.  was  a  good  defense  and  released  the  property  which  descended  to  him 
from  his  father,  continued  the  case  as  to  H.,  who  was  a  nonresident,  and  ad- 
judged that  the  plea  of  the  statute  of  limitation  did  not  protect  G.   from- 
liability  as  he  was  a  party  to  the  former  action  as  administrator,  and  ad- 
judged that  bis  interest  in  the  land   descended  from  his  father  be  Kold  ta 
satisfy  said  claim.    Appeals  have  been  prosecuted  in  both  cases,  and  )iy  con- 
sent are   heard  together.    Held— That  the  plea  of  a  former  suit  pending  waa 
in  effect  a  special  demurrer,  and  failure  to  have  the  lower  court  pa^s  on   it 
before  trial  was  a  waiver  of  it.    Besides,  the  second  action  was  instituted  un- 
der section  438,  Civil  Code  of  Practice,  which  authorizes  a  personal  repre- 
sentative, legatee,  distributee  or  creditor  to  bring  a  suit  for  settlement  of  & 
decedent's  estate,  while  the  first  was  a  suit  against  the  personal  representa- 
tive alone,  and  be  was  the  only  party  to  the  action.    The  lower  court  did 
not  err  In  refusing  to  allow  the  executor  to  plead  the  statute  of  limitation  in. 
the  first  suit  and  his  son  his  administrator.    Tbe  aotion   had  been  pending 
two  years  against  tbe  executor;  the  pleadings  made  up  the  proof  heard  and 
the  commissioner's  report  filed,  and  after  he  was  brought  out  in  debt  be  for 
the  first  time  offered  the  plea.     The  court  erred  in  sustaining  the  plea  of  the 
statute  of  limitation  by  J.,  brother  of  appellant,  for  the  reason  that  by  the 
conduct  of  their  ancestor  he  was  estopped  from  entering  the  plea,  and  they,. 
AS  his  descendants,  stood  in  no  better  attitude.    They  took  the  property  by 
descent  from  him  with  the  burdens  he  left  upon  it. 

8.  Negligence  of  personal  representative— Compensation—The  personal  rep- 
naentatlve  was  properly  held  liable  for  a  debt  he  failed  to  collect  and  per- 
mitted the  statute  of  limitation  to  bar  tbe  recovery.  Tbe  court  properly 
refused  to  make  the  executor  an  allowance  on  account  of  his  failure  to  per- 
form  bis  duties. 
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8.  PleadiDff— The  failure  to  have  the  lo^er  oourt  pass  od  a  plea,  whlob  li 
Id  effeot  a  special  demurrer,  before  trial  will    be  oousidered  a    waiver  of 
It. 

Winfleld  IBuokler,  J.  R.  Ross  and  W.  P.  Ross  for  appellants. 

J.  J.  WilliamsoD  and  Kennedy  &  Williamson  for  appellees. 

Appeals  from  Nicholas  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  February  38,  1876,  Geo.  R.  Foster  died  testate,  leaving  three  obil- 
ilren,  viz.,  E.  D.  Foster,  Jerry  Foster  and  Mildred  Seorest.  On  March  8, 
1876,  E.  D.  Foster  qualified  in  the  Nicholas  County  Court  as  the  executor  of 
his  father's  will. 

From  what  we  can  gather  from  the  record  In  this  case  the  personal  estate 
of  Geo.  R.  Foster  consisted  of  about  $20,000.  By  said  will  special  bequests 
were  made  out  of  this  personalty  to  his  two  sons  and  daughter  to  the  amount 
of  about  114,000,  leaving  the  balance  of  his  personal  estate,  after  the  pay- 
ment of  his  debts,  to  be  equally  distributed  among  his  three  children. 

The  executor,  E.  D.  Foster,  never  at  any  time  filed  an  inventory,  appraise 
bill  or  report  of  any  kind,  showing  what  estate  he  received  as  such  exeoutor 
until  about  a  year  after  the  first  action  herein  was  filed.  He  never  made  a 
settlement  with  the  county  court  at  any  time,  and  such  was  the  condition 
of  affairs  in  1896,  when  this  first  action  was  Instituted  by  Hattie  M.  Foster, 
&o.  af^ainst  E.  Q.  Foster  as  exeoutor  of  his  father.  By  reason  of  there  not 
being  any  record  evidence  or  report  of  any  kind  at  their  command  the 
plaintiffs  necessarily  filed  a  petition  containing  no  specific  allegations  as  to 
the  amount  received  by  the  executor  or  the  amount  paid  out  by  him.  He 
answered  in  general  terms,  denying  the  general  allegations,  and  did  not  dis- 
close in  his  answer  what  he  had  received  or  paid  out.  An  order  was  made, 
referring  the  case  to  the  master  commissioner  to  take  proof,  make  settlement 
and  report  to  the  court  the  condition  of  the  estate  in  his  hands.  The  com- 
missioner did  not  make  settlement  with  him  until  about  a  year  after  the 
action  was  filed,  at  which  time,  and  the  first  time,  the  executor  made  a  report 
to  the  commissioner  of  what  he  had  received  belonging  to  the  estate  and 
what  he  bad  paid  out.  The  report  was  based  on  the  recollection  of  the  exeo- 
utor, as  stated  by  him  at  the  time.  Afterwards  he  filed  an  additional  state* 
ment,  giving,  as  his  best  recollection,  the  amounts  he  bad  received  belong- 
ing to  the  estate  and  the  amounts  he  had  paid  out  for  It.  The  commissioner* 
from  these  statements,  made  out  a  report  and  filed  it  in  said  action,  showing 
a  balance  in  the  hands  of  the  exeoutor  belonging  to  the  estate  of  $1,589.06. 
This  report  was  filed  in  1898.  After  this  report  was  filed,  and  for  the  first 
time,  the  defendant,  E.  D.  Foster,  offered  to  file  an  amended  answer  pifad- 
ing  lapse  of  time  and  the  statutes  of  limitation  in  bar  of  plaintiffs*  right  to 
recover.     Objection  was  made  to  this,  and  the  court  sustained  the  objections. 

Before  judgment,  and  in  1899,  E.  D.  Foster  died  intestate,  leaving  three 
children,  viz.,  Geo.  R.Foster,  Jr.,  J.  C.  Foster  and  Hattie  Washburn.  Geo, 
R.  Foster,  Jr.,  administered  upon  the  estate  of  his  father,  and  the  sotlon 
was  revived  against  the  administrator,  and  he  offered,  as  administrator,  to 
file  the  plea  of  lapse  of  time  and  the  statutes  of  limitation,  wbloh  the  oourt 
refused  to  allow  him  to  do,  and  judgment  was  rendered  on  behalf  of  plain- 
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tlffB  against  Geo.  R.  Foster  as  admiDistrator,  to  be  levied  upon  the  assets  In 
bis  bands  belonging  to  bis  father's  estate.  Bat  before  tbls  judgment  was 
Tendered  and  after  the  deatb  of  £.  D.  Fostef,  and  on  October  18,  1899,  these 
«ame  plaintiffs  brought  an  aotion  in  the  saine  court,  making  Geo.  R.  Foster, 
Jr.,  as  administrator,  and  Geo.  R.  Foster  individually,  J.  G.  Foster  and 
Battle  Washburn  and  her  husband  defendants,  setting  up  tbls  claim  which 
was  being  litigated  In  the  former  action,  alleging  that  £.  D.  Foster  bad,  a 
few  days  before  bis  deatb,  given  to  bis  children  all  of  bis  personal  estate, 
ieaving  nothing  except  a  tract  of  land,  which  was  set  out  in  the  last  action 
by  metes  and  bounds,  consisting  of  about  200  acres,  and  valued  at  about  $40 
or  $50  per  acre.  They  asked  the  court  to  sell  so  much  of  the  land  descended 
to  the  children  as  would  pay  their  claim,  being  two-thirds  of  the  $1,539.06, 
-and  askod  that  the  action  be  referred  to  the  corn missl oner  for  report  of 
olaims  against  the  estate.  Afterwards  the  commisBloner  reported  and  allowed 
this  claim  and  one  or  two  small  claims.  The  defendants  filed  exceptions  to 
the  claim  of  these  plaintlfTs  and  pleaded  lapse  of  time,  thestatut'es  of  limita- 
tion and  the  former  action  ijetween  the  same  parties,  pending  in  the  same 
<U)urt  and  for  the  same  thing,  as  a  bar  to  this  one.  After  the  judgment  In 
the  former  action  against  Geo.  R.  Foster,  as  administrator  of  his  father,  for 
two-tbirds  of  the  $1,532.95,  bad  been  rendered  and  execution  iFsued  and  re- 
turned no  property  found,  these  plaintiffs  in  this  action  filed  an  amended 
petition,  setting  up  said  judgmenli  and  executions  returned  no  property 
found,  and  filing  copies  thereof.  On  the  trial  of  this  last  action  the  court 
•adjudged  that  the  plea  of  the  statute  of  limitation  by  J.  G.  Foster  was  availa- 
ble as  a  defense,  so  far  as  be  was  concerned,  and  released  the  property  which 
descended  to  him  from  bis  father  from  the  payment  of  It;  continued  the  case 
«o  far  as  Battle  Washburn  was  concerned,  as  she  was  a  nonresident  and  was 
before  the  court  by  constructive  service  only;  adjudged  that  the  plea  of  the 
statutes  of  limitation  by  Geo.  R.  Foster,  Jr.,  did  not  avail  bim,  because  be 
was  a  party  to  the  former  action  as  administrator,  and  adjudged  that  his 
Interest  in  the  land  descendi  d  to  bim  from  bis  father  be  sold  to  satisfy  said 
«laim,  and  be  has  appealed  from  said  judgment  to  this  court. 

The  two  oases  are  here  on  appeal  in  this  court,  and  by  written  consent  of 
the  parties  filed  in  the  record  they  are  to  be  tried  together. 
'  Appellant  contends  that  bis  plea  In  the  second  aotion,  that  the  first  suit 
was  pending  in  the  same  county,  between  the  same  parties  and  for  the  same 
thing,  should  have  been  sustained.  In  our  opinion  the  plea  was  in  effect  a 
special  demurrer,  and  the  appellant  failing  to  have  the  court  act  upon  it 
before  trial,  it  is  deemed  to  have  been  waived.  Besides,  this  second  action 
was  brought  by  virtue  of  section  428  of  the  Civil  Code  of  Practice,  which 
-authorizes  a  representative,  legatee,  distributee  or  creditor  of  a  deceased  per- 
son to  bring  an  action  in  equity  for  the  settlement  of  bis  estate.  The  first 
<^tiou  was  against  the  personal  representative  for  the  purpose  of  fixing  the 
amount  of  the  claim  against  the  estate  and  he,  in  his  fiducial  capacity,  was 
the  only  party  to  this  action.  The  appellant  also  contends  that  the  lower 
<V)i3rt  erred  in  refusing  the  plea  by  E.  D.  Foster  of  the  statutes  of  limitation, 
and. also  bis  son's  plea  to  the  same  effect,  as  his  personal  representative,  In 
tj)«  first  aotion,  and  also  that  of  Geo.  R.  Foster,  Jr.,  to  the  same  effect  in 
the  second  action.    The  lower  court  did  not  abuse  Its  discretion  by  refusing 
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to  allow  £.  D.  Foster  to  file  said  plea  of  tbe  statates  of  lixnltatioii.  The 
action  had  been  pending  against  him  for  two  years,  the  pleadings  made  up* 
proof  beard,  and  the  commissioner's  report  filed  and  after  bringing  him  out 
in  debt  in  tbe  sum  named,  he  then,  for  the  first  time,  offered  the  plea.  (14 
Bush,  404.)  Likewise  tbe  court  properly  refused  to  allow  the  plea  by 
bis  administrator  and  also  by  him  in  his  individual  capacity  in  tbe  last 
action;  but  tbe  court  erred  in  sustaining  the  plea  of  tbe  statutes  of  limita- 
tion by  J.  G.  Foster,  brother  of  appellant,  for  the  reason  that  by  the  conduct 
of  their  ancestor,  E.  D.  Foster,  be  was  estopped  from  entering  tbe  plea,  and 
they,  as  bis  descendants,  stood  in  no  better  attitude  than  he  did.  They  took 
the  property  by  descent  from  him  with  tbe  burdens  he  left  upon  it. 

Appellant  contends  that  the  court  erred  to  his  prejudice  in  failing  to  glye- 
credit  for  a  $300  note  and  interest  against  A.  J.  Kennedy  and  W.  J.  Ken- 
nedy that  bis  father  received  as  executor,  for  the  reason  that  he  never  col- 
lected it,  and  also  for  not  giving  him  credit  for  an  allowance  as  executor. 

A.  J.  Kennedy  was  tbe  principal  and  W.  J.  Kennedy  the  surety  on  said 
note.  When  the  note  was  received  by  E.  D.  Foster,  the  executor,  it  waa 
known  by  him  that  A.  J.  Kennedy  was  tbe  principal  and  W.  J.  Kennedy 
tbe  surety,  and  that  tbe  former  was  insolvent  and  the  latter  solvent.  In  bift 
deposition  be  stated  that  be  bad  a  conversation  with  W.  J.  Kennedy;  that 
it  would  be  barred  as  to  him  in  a  few  months  and  Kennedy  begged  him  for 
further  time;  he  granted  it  and  after  it  was  barred,  he  brought  suit  on  it 
and  lost.  In  tbe  effort  to  collect  that  note  he  did  not  use  any  diligence,  and, 
therefore,  tbe  court  did  right  in  charging  him  with  it,  and  the  court  did 
right  in  refusing  to  make  blm  an  allowance  as  executor.  From  his  own 
statement  be  never  in  any  respect  performed  his  duty  as  executor,  and  at 
the  trial  it  was  not  known  what  estate  he  bad  received  into  his  hands  aa 
executor  or  paid  out  on  account  thereof,  except  from  bis  own  recollection 
given  twenty -one  years  after  the  estate  went  into  his  hands. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


OONN,  &c.  V.  DESHA.  &c. 

(Filed  January  23,  1903— Not  to  be  reported.) 

Cbas.  J.  Helm  for  appellants. 

W.  H.  MoKoy  and  Ramsey  Washington  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  case  seems  to  be  on  all  fours  with  tbe  case  of  Jobason  v.  Smith,  M^ 
Ky  Law  Rep.,  883.  Tbe  appeal  was  filed  November  1,  1899.  It  was  coD* 
tinned  from  time  to  time  until  February  14,  1902,  and  then  submitted^ 
There  is  no  brief  for  appellants,  and  tbe  question  sought  to  be  raised  is  no- 
longer  of  any  practical  importance.  There  is  no  real  oontroveray  between 
the  parties  so  far  as  we  can  see,  and  for  the  reasons  given  Id  tbe  case  refened 
to  the  appeal  is  dismissed. 


WAGNER  V.  OAST,  &0. 
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(Filed  January  23,  1903— Not  to  be  reported.) 

Street  improvement— Alley  No.  1.  which  riiDB  north  and  south  from  Har- 
vey street  to  Gallagher  street,  passes  through  the  western  part  of  the  square 
67  feet  from  the  center,  and  the  lots  of  appellant  which  are  sought  to  be 
charged  with  the  improvement  of  alley  No.  1  are  situate  in  the  northwest 
quarter  of  the  square,  and  the  correctness  of  this  burden  is  Involved  on  this 
appeal.  Held— Thot  said  property  is  subject  to  said  tax,  and  appellant  can 
not  complain  because  the  burden  Is  not  imposed  on  property  owners  In  the 
northeast  and  southwest  sections. 

Lana  &  Harrison  for  appellant. 

Wm.  Furlong  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

Under  separate  ordinances  and  contracts  two  alleys  in  a  square,  bounded 
on  the  north  by  Harvey,  on  the  east  by  Seventeenth,  on  the  south  by  Gal- 
lagher and  on  the  west  by  Eighteenth  streets,  were  improved  by  original 
oonstrnodon. 

The  following  diagram  will  serve  to  show  the  location  of  the  alleys: 
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Gallagher  Street. 
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The  alley  running  north  and  south  between  Harvey  and  Gallagher  streets 
is  wholly  within  the  northwest  and  southwest  quarters  of  the  square.  It  is 
situated  about  67  feet  west  of  the  cent«r  of  the  square.  The  other  alley  runs 
from  Seventeenth  street  west  to  the  center  of  the  square;  thence  to  the  point 
of  intersection  with  the  alley  described,  running  north  and  south.  The  lots 
of  the  appellant,  Wagner,  which  have  been  assessed  for  part  of  the  cost  of 
the  conatruotioD  of  the  alleys,  are  situated  in  the  northwest  quarter  of  the 

vol.  24—89 
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square.  For  coDvenlence  we  will  oall  the  alley  ruDolDff  Dorth  aDd  south 
No.  1  and  the  one  ruDuing  east  and  west  No.  2.  The  question  here  involved 
is  the  correctness  of  the  judgment  of  the  court  below  by  which  it  was  deter- 
mined that  the  northwest  quarter  and  the  southwest  quarter  squares  should 
pay  the  entire  cost  of  alley  No.  1,  and  that  part  of  the  cost  of  alley  No.  2 
running  from  the  center  of  the  square  west  to  the  point  of  intersection  with 
alley  No.  1. 

Under  the  charter  of  cities  of  the  first  class,  where  the  territory  contigu- 
ous to  the  improved  public  way  is  defined  Intio  squares  by  principal  f^treets, 
the  tax  district  is  made  up  of  the  quarter  squares  contigaous  to  the  im- 
proved way  and  every  square  foot  of  the  gronnd  in  the  entire  tax  district  is 
subjected  to  exactly  the  same  charge.  The  rule  is  different  where  the  im- 
proved public  way  is  within  the  interior  of  the  square.  This  court  has  held 
In  Washle  v.  Neham,  97  Ky. ,  351,  that  where  the  alley  improved  lies  wholly 
within  one  of  the  quarter  squares,  the  other  three-quarters  can  not  be  re- 
quired to  pay  any  part  of  the  cost  of  the  improvement.  This,  it  will  be  ob- 
served, establishes  an  exception  to  the  general  rule  stated.  When  an  alley 
is  improved  running  wholly  through  two  quarter  squares,  then  the  expense 
must  be  burne  by  those  quarter  squares,  if  they  alone  are  benefited  by  it. 

That  part  of  alley  No.  S  running  from  the  center  line  of  the  square  west 
to  alley  No.  1  passes  partly  through  the  northwest  and  southwest  quarter 
squares,  and  as  they  were  benefited  alone  by  it,  the  court  properly  held  that 
they  should  pay  the  expense  of  it.  The  property  owners  in  the  northeast 
quarter  and  southeast  quarter  paid  the  entire  oost  of  the  confctruciion  of 
alley  No.  2  from  Seventeenth  street  to  the  center  of  the  square.  If  any 
error  was  made  iu  the  assessment,  it  was  prejudicial  to  the  rights  of  the 
property  owners  in  the  northeast  and  southeast  quarters  of  the  square.  In 
support  of  the  conclusion  we  have  reached  we  cite  Dumesnil  v.  Gleason,  09 
Ky.,  652;  Dumesnil  v.  Shanks,  97  Ey..  854;  McHenry  v.  Selvage,  90  Ky., 
S32;  Barrett  v.  Falls  City  Stone  Co.,  21  Ky.  Law  Rep.,  670. 

Percciiving  no  error  prejudicial  to  the  appellant  the  judgment  is  affirmed. 


LOUISVILLE  &  NASHVILLBR.  R.  CO.  v.  REYNOL»DS. 

(Filed  January  28,  i903-Not  to  be  reported.) 

Railroads— Negligence— Personal  injuries— Pleading— Evidence— Appellee, 
with  other  gentlemen,  arrived  at  Glasgow  Junction  for  the  train  at  night 
for  the  purpose  of  going  to  his  home  in  Louisville.  Upon  arriving  at  the 
station  the  wailing  room  was  closed,  and  they  went  to  the  hotel  office  near 
to  wait.  Soon  afcerwaids  they  were  informed  that  their  train  was  coming, 
and  they  went  to  the  station  to  take  it.  It  proved  to  be  a  freight  train,  and 
while  they  were  still  ou  the  platform  waiting  a  southbound  passenger  train 
passed  without  stopping.  Appellee  was  standing  about  three  feet  from  the 
corner  of  the  depot  and  about  fifteen  feet  from  the  track  on  which  the  pas- 
senger train  was  running.  A  large  lump  of  coal  fell,  or  was  thrown,  from 
the  tender  and  struck  appellee,  iLflioting  severe,  painful  and  permanent  in- 
juries, for  which  he  instituted  this  action  and  recovered  a  verdict  for  |9,- 
166. 6A  damages,  from  which  this  appeal  is  prosecuted.  The  petition  •t«ted 
that  said  injuries  caused  great  mental  and  physical  suffering,  and  be  was* 
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\cft  a  long  time,  rendered  Incapable  of  attendiog  to  bis  business.  Appellant, 
-^ftier  testifTin^  that  be  was  a  practloins  pbyslclac,  makiCfE  a  specialty  of 
xllseaws  of  tbe  eye,  «Br.  nose  and  tbroat  for  something  like  tblrty  years, 
"was  permitted  to  testify,  against  the  objection  of  appellant,  that  from  March 
>intil  tbe  end  off  ^une  is  the  best  time  of  the  year  for  his  business,  and  that 
^r  the  first  idx  months  of  the  year  he  earned  more  than  an  average  of  tlOO 
*per  day.  There  was  evidence  showing  that  appellee  was  not  able  to  sit  up 
Tor  seventeen  or  eighteen  days  In  April.  Held— That  appellant  owed  to  ap< 
pellee  the  dxity  of  protection  as  a  passenger.  It  was  the  duty  of  appellant 
to  run  its  trains  through  this  station  without  throwing  coal  from  them  upon 
X;he  platTorm  used  by  the  passengers,  and  if  a  block  of  coal  was  thrown  from 
the  train,  and  thereby  appellee  was  injured,  the  law  presumes  negligence  on 
%\w  part  o¥  appellant.  .Where  special  damages  are  not  such  as  the  defendant 
>rould  naturally  anticipate  from  the  injury,  they  must  be  pleaded  with  sufH- 
•^lent  pTirtfcnlarity  as  fairly  to  apprise  him  of  the  charge  which  he  Is  to  meet, 
Tii«  petltkin  in  this  case  was  not  sufficient  to  admit  the  evidence  in  question 
^nder  thi*  afmve  rule.  The  fact  that  this  was  the  best  season  of  the  year  for 
^he  plaintiff  in  the  practice  of  his  specialty,  and  that  the  time  be  lost  was  so 
>aiunblt*>  was  not  to  be  inferred  from  his  injury,  or  the  bare  allegation  that 
^e  lost  time,  and  to  justify  a  recovery  of  items  so  unusual  the  fact  should 
have  been  sijecliilly  pleaded.    Suid  evidence  was  prejudicial. 

3.  A.  Mitchell.  Edward  W.  Hines.  H.  W.  Bruce,  W.  D.    Hines  and  B.    D. 
WarOeld  for  appellant. 

B,  H.  Young,  L.  R.  Yeaman,  Logan   Porter  and   Luther  James  for  ap- 
liellee^ 

Appeal  from  Barren  Circuit  Court. 

OpInhsD  i>f  the  court  by  Judge  Hobson. 

Appellee,  Dudley  S.  Reynolds,  in  company  with  a  friend,  drove  to  Glas- 
gow Junction,  a  station  on  appellant's  road,  for  the  purpose  of  taking  the 
'Iraln  there  and  returning  to  his  home  in  Louisville.  They  reached  the 
station  a  little  after  11  o'clock  at  night,  and  the  waiting  room  not  being 
open,  were  taken  to  the  hotel  office  near  by.  Soon  after  this  they  were  in- 
formed that  the  train  was  coming,  and  went  out  on  the  platform  to  take  it. 
The  train  which  was  approaching  turned  out  to  be  a  freight,  and  while  they 
>3vere  still  on  the  platform  a  southbound  passenger  train,  running  very 
rapidly^,  patssed  the  station  without  stopping.  Appellee  was  standing  by  the 
'Bide  oT  the  depot,  and  three  or  four  feet  further  from  the  track  than  the  corner 
X)f  the  building.  A  friend  was  standing  near  him.  Just  as  the  engine  passed 
*«ppe1Iee  was  heard  to  groan,  and  bis  companion  turned  to  him,  finding  him 
tiendlng  over,  apparently  suffering  much,  and  asked  him  what  was  tbe  mat- 
^r.  Re  answered  that  he  had  been  struck  by  a  missile  from  the  train.  They 
^ok  him  to  the  hotel.  There  were  several  physicians  in  the  party  on  the 
fplatform.  He  insisted  that  his  bladder  was  ruptured,  but  after  examination 
^he  physicians  found  that  this  was  not  true,  but  he  was  bruised  in  the 
Vegfdn  x$t  the  pubic  bone.  It  turned  out  that  the  spermatic  cord  was  in- 
jured^, also  one  of  the  testacies,  which  swelled  up  very  large,  and  finally 
atrophied,  shrinking  until  it  was  very  small.  He  filed  this  suit  against  the 
t*ai1road  company  to  recover  for  the  injury.  His  testimony  on  the  trial  was 
%9  IHe  effect  that  the  train  ran  through  the  station  at   the  rate   of  sixty   or 
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seventy  miles  an  hour;  that  just  a  little  before  the  cab  of  the  engise  got  dK- 
reotly  opposite  him  he  saw  a  large  black  object  leave  the  tender,  between  tb» 
middle  and  rear  end  of  the  tender;  that  he  had  no  thought  of  Us  coming  ta 
him,  but  in  leas  time  than  one  could  think  it  atruokhlm,  orushisgtbe  whole- 
front  fiurfaoe  of  the  left  side  and  rupturing  the  wall  of  the  abdomen;  thai, 
the  bruised  muscles  and  nerves  of  the  left  side  relaxed  and  grew  together 
on  the  top  muscles;  that  he  had  lost  complete  knowledge  of  the  movt-inent 
of  the  left  leg  after  standing  a  little  while  m*  walking  a  little  bir^  and  that 
he  can  not  walk  more  than  two  or  three  squan  s  without  stopping.  He  said 
that  the  thing  which  struck  him  was  a  lump  of  coal,  which  wa.<i  crushed 
into  small  fragments.  He  suffered  very  gn'utly  f mm  bis  injury,  and  lo&i 
something  like  fifty  pounds  in  weight.  The  proof  for  the  defendanii  tended 
to  show  that  the  train  was  not  running  so  fast,  but  only  about  forty  mUea 
an  hour,  and  that  appellee  had  been  informed  liefore  he  was  struck  thai  hla 
train  was  an  hour  late,  and  that  he  was  remnlning  on  the  platform  for  the 
reason  that  it  was  supposed  that,  perhaps,  the  southbound  train  would  stop^ 
and  bis  companion  in  that  e^ent  wished  to  take  it.  He,  however, v testified 
that  he  did  not  know  that  his  train  was  laie.  The  proof  also  shows  that  \h^ 
point  at  which  he  was  standing  was  fifteen  feet  from  the  track,  and  it  id 
earnestly  insisted  for  appellant  that  it  was  a  physical  liopossibility  for  i^ 
lump  of  oonl  thrown  from  the  train  to  have  struck  him  at  this  distance  frona 
the  track,  and  in  support  of  this  contention  we  are  referred  to  the  C,  C.  & 
St.  L.  Railroad  v.  Berry.  46  L.  B.  A.,  83;  but  under  the  evidence  we  think 
this  was  a  question  for  the  jury. 

Appellee  was,  in  any  view  of  the  evidence,  rightfully  on  the  platlorm»  and 
sustained  the  relation  of  passenger  to  the  appellant,  for  he  was  there  to  take^ 
the  train,  and,  the  waiting  room  being  closed,  had  a  right  to  be  on  ^e  plat^ 
form.    It  was  train  time,  and  so  he  had  a  right  to  come  to  the  station  at 
this  time  to  take  the  train,  and  if  it  be  true  that  he  was  told  that  the  train 
was  late,  being  at  the  station,  he  had  a  right  to  remain  there  and  wait  for 
it.     Being  three  feet  further  from  the  track  than  the  corner  of  the  depot,  It 
can  not  be  said  that  he  was  imprudent  in  standing  where  he  was. .  It  waa 
the  duty  of  the  carrier  to  use  the  utmost  care  and  skill  which  prudent  men 
are  accustomed  to  use  under  like  circumstances  for  the  protection  of  Its- 
passengers  on  its  trains.    (Louisville  City  Railway  v.  Vi^eams,  80Ky..  ISO; 
Louisville  Railway  Co.  v.  Park,  96  Ky.,  580. )    It  was  also  its  duty  to  take- 
reasonable  or  ordinary  care  to  keep  its  station  and  premises  in  such  a  atftt^ 
that  those  whom  it  Invited   there  should  not  be  unnecessarily  e:&po6ed  ta- 
danger. 

''The  reasonable  care  which  the  law  imposes  upon  the  carrier  In  this  re* 
speot  may  not  after  all  be  essentially  different  from  the  duty  of  exeroisins 
the  exact  degree  of  care  which  the  law  puts  upon  him  in  protecting  the  p^a« 
senger  after  entering  his  vehicle,  because  in  either  case  the  law  demands  no. 
more  than  that  the  carrier  shall  do  what  is  reasonable  in  view  of  the  faot. 
that  human  life  is  committed  to  his  custody  and  protection. '*  (S  Tb«impMm 
on  Negligence,  section  3679,  2680. ) 

It  was  the  duty  of  appellant  to  run  its  trains  through  this  station  without. 
throwing  coal  from  them  upon  the  platform  used  by  the  passengers,  and  It  il 
block  of  coal  was  thrown  from  the  train*  and  thereby  appellee  was  Injured^. 
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'%'he  lat^  "ptesumes  negligence  on  the  part  of  appellant.  In  Gulf,  &c..  Rail- 
road V.  Wood,  t)8  S.  W.,  164,  a  seotion  band  standing  near  tbe  track  was' 
struck  by  a  block  of  coal  tbrown  from  a  passing  train.  Tbe  company 
\va8  held  responsible  under  tbe  rule  tbat  wben  the  thing  is  shown  to  be 
under  t^e  management  of  the  defendant  or  his  servants,  and  the  accident  la 
^ucb  as  In  the  ordinary  course  of  things  does  not  happen,  if  proper  care  ia 
-exorcised,  the  mere  happening  of  tbe  accident  will  be  regarded  as  sufiRcleot 
to  warrant  the  submission  of  negligence  to  the  jury.  (21  Aroer.  &  Eng. 
fincy.  of  l^aw,  5IB. )  The  court  said  :  "Tbe  lump  of  coal  which  fell  from  ap- 
))ellant^6  tender  or  train  was  under  tbe  management  of  appellant's  servants. 
In  the  ordinary  course  of  things  it  would  not  have  fallen  or  been  thrown 
Trom  the  train  If  those  servants  had  used  proper  care  to  keep  it  in  place. 
^hat  the  tender  was  properly  loaded  with  coal,  and  it  was  carefully  handled 
l>y  appellant's  servants,  afford  no  explanation  of  how  tbe  lump  tbat  Injured 
appellee  happened  to  fall  or  be  thrown  from  tbe  passing  train.  Tbe  thing 
Itself  speaks  negligence. "    •    ♦    • 

To  sanre  effect  see  Howser  v.  G.  &  P.  Railroad,  87  L.  R.  A.,  154;  Gleeson 
V.  V.  1^.  Railroad,  140   U.  S.  435;  8  Thompson   on  Negligence,  section  2764- 

Tbe  allegation  of  the  plaintiff's  petition  in  regard  to  tbe  damages  is  in 
"theae  words:  *^By  all  of  which  plaintiff  was  badly  bruised  and  injured  in 
Ills  person,  and  hts  health  and  vitality  permanently  Impaired  and  his  ability 
to  walk  with  t^se  and  comfort  permanently  and  greatly  decreased,  and  he 
"was  also  caused  great  mental  and  physical  suffering  and  for  a  long  time 
tendered  incapable  of  attending  to  his  business,  whereby  he  has  been  dam- 
•^ged  in  tbe  sum  of  f  lf),000,  for  which  amount  he  prays  judgment  and  all 
twro per  relief . " 

The  plaintiff  stated  that  he  was  a  practicing  physician,  making  a  specialty 
^f  diseases  of  the  eye,  ear,  nose  and  throat  foi  something  like  thirty  years. 
^hen>  over  tbe  objection  of  the  defendant,  this  evidence  was  admitted  : 

•*Q.  I  will  get  you  to  state  to  tbe  jury  In  April,  when  you  received  this  in" 
Jury  at  that  time,  what  relation  that  bears  to  the  best  part  of  tbe  year,  and 
What  would  be  your  Income  for  tbat  period  of  days  that  you  were  sick?" 

'*A.  Well,  Trom  March  until  the  end  of  June  is  tbe  best  time  of  tbe  year 
Yor  me.  I  earn  something  more  than  on  an  average  1100  per  day  during  the 
Urst  six  months  of  tbe  year." 

The  injury  occurred  on  tbe  18tb  of  April.  Appellee  was  not  able  to  Mt  up 
Tor  seventeen  or  eighteen  days,  and  at  the  end  of  tiiree  months  was  not  able 
to  ride  in  a  street  oar.  Tbe  jury  returned  a  verdict  for  SO,  166. 66,  under  an 
iiialractloo  of  the  court  allowing  them  to  find,  among  other  things,  such  an 
«monnt  as  Would  fairly  and  reasonably  compensate  appellee  for  tbe  value  of 
tln^e  lost.  Where  special  damages  are  not  such  as  the  defendant  would 
ttatd rally  anticipate  from  the  injury,  they  must  be  pleaded  with  sufiScient 
Ipartlbalarity  as  fairly  to  apprise  him  of  the  charge  which  he  is  to  meet.  In 
9  Qreenleaf  on  Evidence,  section  254.  after  a  statement  of  the  rule  as  to  gen- 
eral damages,  it  is  said:  "But  where  the  damages,  though  the  natural  con- 
^ail^uenoes  of  the  act  complained  of,  are  not  tbe  necessary  result  of  it,  they 
'^ire  termed  special  damages,  which  tbe  law  does  not  imply;  and,  therefore,  in 
-^rd^rlo  prevent  a  surprise  upon  tbe  defendant,   they   must  be  particularly 
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speoified  In  the  declaration  or  the  plaintiff  ^111  not  be  permitted  to^lve^T^ 
denoe  of  them  at  the  trial."  (Donnell  v.  Jones,  4S  Am.  T>ea,  59;  &  fiBey^ 
PI.  &  Pr.,  750.) 

The  petition  in  this  case  was  not  sufficient  to  admit  the  evidence  in  qn^u^ 
tion  under  the  above  rule.  The  fact  that  this  was  the  best  season  of  the  jMir* 
for  the  plaintiff  in  the  practice  of  his  specialty,  and  that  the  time  he  lost 
was  so  valuable,  was  not  to  be  inferred  from  his  injury  or  the  bare  alhejva^ 
tion  that  he  lost  time;  and  to  justify  a  recovery  of  items  so  unusual  ib» 
fact  should  have  been  specially  pleaded.  In  view  of  the  sixe  of  the  veFdlct^ 
the  pecuHar  facts  of  the  case,  and  the  admission  of  this  evidence,  we  are  Gt 
opinion  that  a  new  trial  should  be  p;ranted. 

Judgment  reversed  and  cause  remanded  for  proceedings  coHs^stont  here^ 
with. 

Whole  court  sitting. 


CARDWELL.  &c.  v.  HARGIS. 

(Filed  January  58,  1903— Not  to  be  reported. > 

Sureties— -Contracts— Sales  of  land  by  the  oounty— County  courts^LaBd& 
belonging  to  C,  who  was  surety  of  a  defaulting  sheriff,   were  sold  to  satisfy 
the  indebtedness  due  tliu  State  and  Breathitt  county,  wlien  the  county  piir^ 
chased  the  land.    A    was  treasurer  of  the  county.    An  order  was  fiabRei|«»fiWy 
entered  by  the  fiscal  court,  directing  A.,  as  commissioner  of  the  cownty,  t€\ 
sell  and  convey  all  lands  which  had  been   purchased  by   the  county.    nndPr- 
executions  against  the  sheriff  and  others,  and  directing  that  no  lands  be  sold 
for  less  than  the  amounts  paid  by  the  county,    including  interest.    Pnr^ 
suant  to  this  ord^r  the  commissioner  sold  the  lands  purchased  from  G.   tew 
appellee  for  the  amount  paid  by  the  county,  with  interest,  and  gave  him  n 
title  bond  therefor.    Appellee  paid  the  amount  of  the  purchase  money  to  ih» 
oounty  treasurer.     Afterwards  the  fiscal  court  accepted  the  propositton  from 
the  wife  of  C.  to  purchase  the  land  at  the  same  price  that  appellee  paid  fop- 
it,  and  she  paid  the  purchase  money  to  the  county,  and   the   oomnato8lon(>r^ 
conveyed  the  title  of  the  land  to  her.     The  county  has  never  repaid  ftoappeK 
lee  the  purchase  money,  but  ratified  the  .settlement  of  the  treasurer,  showlBR 
the  acceptance  of   the  purchase  money  from   appellee.     Appelh^e  instltnted 
this  action  for  a  specific  performance  of  the  contract  of  sale.    Heki— That  h%- 
is  entitled  to  a  conveyance  of  the  land  purchased  by  him  f-roHi  %ht*  pomnls^ 
sioner,  and  said  commissioner  bad  full  authority  to  make  the-  sale^  bestdeft^ 
the  fiscal  court  ratified  the  sale. 

J.  J.  C.  Bach  for  appellants. 

Pollard  &  Redwine  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Breck  Combs,  sheriff  of   Breathitt   county,    defaulted   in    the   payment  of* 
public  dues,  including  the  sums  coining  to  Broathltt  county.     The  appel« 
lant.  T.  P.  Card  well,  was  one  of  the   sureties  on  one   of  his   bonds,     A.  H 
Hargjs  was  county  treasurer,  and  the  fiscal  court  of  the  county  directed  hlnv 
to  collect  the  money  due  the  county  froni  the  sheriff.     Combs  failed  to  pay- 
it,  and  the  fiscal  court  directed  Hargis,  treasurer  of  the  county,  to  lns.tUutCR 
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suit  accalnst  bira  and  sureties  therefor.  AccordiDgly,  he  instituted  suit  and 
obtained  judgment,  among  others,  one  against  the  appellant,  T.  P.  Card- 
well,  and  others  for  the  revenue  due  the  county  for  1895,  which  amounted 
to  something  over  $4,000.  An  ezeoutioH  was  issued  in  January.  1809,  against 
Cardwell,  placed  Id  the  bands  of  the  sheriff,  who  levied  it  upon  a  certain 
traot  of  land  in  Breathitt  oounty,  located  in  what  is  known  as  the  "Pan- 
bowl,"  and  at  the  following  March  term  of  the  county  court  it  was  sold. 
Breathitt  county  becoming  the  purchaser  at  the  price  of  $1,700,  ilOO  more 
than  the  value  placed  upon  it  by  the  appraisers.  It  having  brought  more 
than  two-thirds  of  the  appraised  value,  the  sheriff,  on  March  21,  1899,  con- 
veyed it  to  Breathitt  county;  on  the  26th  of  the  same  month  A.  H.  Hargis. 
commissioner,  olaiiniug  to  act  under  an  order  of  the  fiscal  court,  sold  it 
t-o  the  appellee,  James  Hargis,  for  f  1.706.38,  the  $5.38  being  the  accrued  in- 
terest upou  it  from  the  time  of  the  sale  by  the  sheriff  to  the  date  of  the  sale 
to  the  appellee.  The  appellee*  James  Hargis,  paid  A.  H.  Hargis  the  money. 
and  received  from  bim,  as  commissioner  of  Breathitt  county,,  title  bond  for 
the  land,  in  which  it  was  covenanted  that  the  county  would  make  the  pur- 
chaser a  deed  for  the  land.  At  the  following  April  terra  of  the  fiscal  court, 
to  wit,  on  the  4th  day  of  April.  A.  H.  Hargis  reported  to  the  fiscal  court  that 
he  had  collected  $1,706.88,  proceeds  of  the'T.  P.  Cardwell  farm;  the  record 
shows  that  the  report  was  examined,  approved  and  confirmed;  this  report 
stated  the  balance  in  bis  hands  due  the  county,  which  the  court  subsequently 
ordered  paid  to  its  treasurer,  who  succeeded  Hargis. 

On  the  same  day  this  report  was  approved  and  confirmed,  but  afterwards 
the  appellant,  Ellen  Cardwell,  carpe  into  court  and  offered  to  purchase  from 
Breathitt  county  the  same  tract  of  land  which  had  been  sold  to  the  appellee. 
The  court  then,  over  the  objection  of  appellee,  decided  that  it  would  accept 
the  offer,  and  on  the  following  day  directed  Bach,  as  commissioner,  to  con- 
vey the  land  to  her,  which  was  accordingly  done,  she  on  that  day  paying 
into  court  exactly  the  same  amount  which  the  appellee  had  paid  for  the  land, 
the  court  directed  that  the  same  go  into  the  bands  of  the  treasurer  of  the 
oounty,  where  it  seems  to  now  remain. 

The  appelle^n  James  Hargis,  instituted  this  action  to  enforce  the  specifio 
performance  of  bis  contract;  he  claims  that  under  an  order  of  the  Breathitt 
County  Court  A.  H.  Hargis  was  authorized  to  sell  the  land,  and  if  it  is  not 
clear  that  the  order  conferred  such  authority  upon  him,  the  subsequent 
ratification  of  the  action  of  A.  H.  Hargis  vested  him  with  the  equitable  title 
to  the  property  and  the  right  to  have  specific  performance  of  the  contract. 

It  may  be  stated  that  Ellen  Cardwell  is  the  wife  of  T.  P.  Cardwell;  that 
A.  H.  Hargis  is  the  brother  of  appellee.  James  Hargis.  There  is  no  claim 
Id  this  record  that  the  land  was  sold  to  the  appellee  for  less  than  its  value, 
and  as  evidence  that  the  fiscal  court  did  not  think  so,  it  attempted  to  con- 
vey it  to  Mrs.  Cardwell  for  exactly  the  same  amount  of  consideration  which 
the  appellee  bad  paid  for  it;  in  fact  the  Cardwells  sought  to  show,  in  the 
cross-examination  of  witnesses,  that  Hargis  was  anxious  to  acquire  the  land, 
and  had  paid  for  it  perhaps  more  than  it  was  worth.  This  case  must  be  dis- 
posed of  upon  the  law  and  not  upon  sentimentality.  If  the  county  had  ac- 
quired title  to  the  property  from  the  sale  uuder  the  execution,  it  had  the 
right  to  sell  it  to  whomsoever  it  pleased.     If  it  exercised   that  right  by  dis- 
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poslDg  of  tbe  property,  it  parted  with  that  right  and  tho  property,  notwith- 
standing  any  desire  the  flsoal  oourt  may  have  had  to  let  Mrs.  Cardwell  have 
the  property. 

The  order  under  which  A.  H.  Hargis  was  acting  in  the  sale  of  the  property 
reads  as  follows : 

*'CLAIM  ORDER  BOOK  BREATHITT  COUNTY  COURT  OF  CLAIMS. 

•  *' April  Term,  April  8,  ld07. 

''Ordered,  That  A.  H.  Hargifi  be,  and  he  is  hereby,  appointed  thisoonrt's 
oomraissioner,  to  sell  and  dispose  of  all  the  lands  pnrohased  by  Breathitt 
oonncy,  under  executions  in  favor  of  Breathitt  county,  against  Breck  Combs 
and  others,  raised  from  the  Breathitt  Circuit  Court.  He  shall  not  talce  less 
than  tbe  purchase  price  for  said  land  than  the  same  amount  that  was  paid 
by  the  county  for  it,  with  accrued  interest  to  the  day  of  sale.  ■ 

'*He  win  use  his  sound  discretion  in  taking  in  as  payment  for  said  land 
any  outstanding  indebtedness  of  Breathitt  county." 

The  county  was  badly  in  need  of  money  to  meet  its  outstanding  obliga- 
tions, hence  directed  Hargis,  as  treasurer,  to  collect  by  suit  the  money  due 
it  from  Combs  and  bis  sureties.  To  facilitate  the  getting  of  money  and  con- 
verting the  property  which  it  p^urchased  under  the  execution  on  the  judg- 
ment against  Combs  and  his  sureties,  it  appointed  Hargis  commissioner  to 
sell  the  lands  purchased  in  satisfaction  of  these  judgments.  The  only  re- 
striction placed  upon  him  was  not  to  sell  them  for  an  amount  less  than  the 
amount  which  the  county  had  paid  for  them. 

In  construing  contracts  it  is  done  in  the  light  of  the  circumstances  sur- 
rounding the  parties  to  them.  The  situation  of  the  parties  at  the  time,  and 
of  the  property,  which  is  the  subject-matter  and  tbe  object  in  view  in  mak- 
ing the  contract,  will  aid  materially  in  construing  contracts.  Courts  en- 
deavor to  give  to  contracts  a  rational  and  just  construction.  The  order 
directs  him  to  sell  and  dispose  of  all  of  the  lands  purchased  by  Breathitt 
county  under  the  executions  in  favor  of  Breathitt  county  against  Breok 
Combs  and  others  raised  from  the  Breathitt  Circuit  Court.  The  order  does 
not  state  that  the  commissioner  should  sell  lands  previously  purchased  or 
those  to  be  subsequently  purchased,  but  says  that  he  should  sell  all  of  the 
lands  purchased  under  such  executions. 

Under  a  fair  interpretation  of  the  order  Hargis,  as  commissioner,  was 
vested  with  power  to  sell  and  convey  such  lands  as  might  be  purchased  in 
satisfaction  of  the  executions  issued  against  Combs  and  bis  sureties.  If 
that  is  correct,  then  the  sale  which  he  made  to  the  appellee  is  valid.  If 
there  was  any  doubt  upon  this  question  in  our  minds,  then  when  the  fiscal 
«ourt  of  the  county  approved  the  report  of  its  treasurer,  A.  H.  Hargts,  in 
which  he  reported  in  his  bands  tbe  proceeds  of  tbe  sale  of  the  Cardwell  land. 
It  approved  the  disposition  which  he  had  made  of  it,  that  was  a  ratifloation 
of  the  contract;  tbe  contract  being  once  ratified,  it  was  not  within  tbe  power' 
of  the  court  to  withdraw  its  ratification  or  to  alter  the  rights  of  the  parties. 
The  money  has  never  been  returned  to  the  appellee  and,  so  far  as  this  reoord 
shows,  no  order  has  been  made  directing  that  it  should  be  done.  The 
oounty  has  received  its  money  from  appellee,  still  holds  it  and,  over  bis  ob- 
jection and  protest,  conveyed  the  land  to  the  appellant.  Mrs.  Cardwell.    If 
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there  oould  be  any  doubt  as  to  whether  the  order  conferred  upoD  the  com- 
misflloDer  the  power  to  sell  the  land,  his  principal  accepted  the  proceeds,  and 
has  never  tendered  the  return  thereof,  which  amounts  to  a  ratification. 
TThis  would  amount  to  a  ratification  of  a  contract  between  individuals,  and 
the  action  of  the  county  court  is  an  effectual  ratification  of  the  act  of  its 
«gent. 

Had  a  stranger  appeared  In  court  under  the  circumstances  under  which 
Mrs.  Gardwell  appeared  and  sought  to  deprive  Hargis  of  the  purchase  which 
he  had  made,  neither  this  court  nor  any  other  court  fur  one  moment  would 
have  approved  the  action  of  the  fiscal  court  in  its  attempt  to  do  so.  Mrs. 
-Gardwell,  so  far  as  the  law  goes,  had  no  greater  right  than  a  stranger  to 
deprive  the  appellee  of  the  benefil;  of  his  purchase,  nor  had  the  fiscal  court 
the  right  to  repudiate  the  authority  which  It  had  given  to  its  agent, 
-especially  in  view  of  the  fact  that  it  had  approved  his  act. 

It  has  been  suggested  in  brief  that  as  Hargis  has  not  sustained  any  dam- 
ages for  which  action  would  lie.  be  is  not  entitled  to  a  specific  performance. 
The  county  has  attempted  to  deprive  him  of  the  land  conveyed  to  him,  and 
has  the  money  which  he  paid  for  the  land,  and  most  certainly  he  is  entitled 
to  a  specific  performance  of  his  contract. 

Judgment  is  affirmed. 

Judge  Burnam  dissenting. 


COOK  V.  COMMONWEALTH. 
(Filed  January  23,  IOCS.) 

1.  Criminal  law— Continuance— Absence  of  counsel  and  witnesses— Ap- 
pellant was  Indicted  for  murder  by  the  grand  jury  of  Letcher  county,  and  a 
ohange  of  venue  granted  to  Bell  county.  One  continuance  was  granted  in 
Bell  county,  and  on  the  calliifg  of  the  case  for  trial  a  motion  for  a  continu- 
•anoe  was  made  on  the  ground  of  absence  of  counsel  and  of  witnesses.  The 
motion  was  overruled  and  the  aflSdavit  was  read  as  the  deposition  of  absent 
witnesses.  A  trial  resulted  in  a  conviction  and  sentence  to  life. imprison- 
ment, from  which  this  appeal  is  prosecuted.  Held— That  the  refusal  to 
-grant  a  continuance  on  account  of  absence  of  witnesses  was  not  prejudicial, 
•at  defendant  was  given  the  benefit  of  their  testimony.  The  counsel  whose 
absence  was  urged  as  a  ground  for  a  continuance  lived  in  Letcher  county, 
and  bad  never  appeared  in  the  case,  and  it  was  not  stated  in  the  affidavit 
that  defendant  expected  him  to  be  present  at  a  subseguent  term  of  court, 
and  the  affidavit  discloses  no  peculiar  reason  why  this  attorney  could  repre- 
-eent  him  more  efiQciently  than  other  lawyers  who  could  be  obtained.  The 
Dourt  did  not  err  in  refusing  a  continuance  on  the  ground  rf  absence  of 
'Oounsel,  as  he  had  the  services  of  a  capable,  honest  and  painstaking  lawyer, 
^ho  rendered  him  every  service  that  could  have  been  rendered,  and  produced 
.  «11  the  evidence  to  support  the  defense  of  an  alibi  that  could  have  been  pro- 
'duced.  This  court  has  adopted  the  rule  that  cases  should  not  ordinarily  be 
•continued  on  the  sole  ground  of  absence  of  counsel. 

9.  Bvidenoe— It  was  not  prejudicial  to  appellant,  even  if  erroneous,  to  per- 
mit the  detail  to  the  jury  of  circumstances  of  a  difficulty  previous  to  the  one 
In  which  appellant  was  engaged,  between  third  parties,  where  appellant  was 
Id  do  way  connected  with  it. 


y 
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N.  6.  Hays  for  appellant. 
C.  J.  Pratt  and  M.  B.  Todd  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Georf3;e  Cook,  and  a  number  of  other  persons  were  indlote^ 
by  the  grand  jury  of  Letcber  county,  Kentucky,  oharffing  them  with  the- 
murdei  of  one  Jemima  Hall.  Subaequently  a  change  of  venue  was  had^ 
and  the  case  transferred  to  Bell  county.  Kentiirky,  for  trial. 

Appellant's  case  was  called  for  (rial  at  the  May  term,  1902,  of  the  Bell  Cir> 
cuii  Court,  and  appellant  was  convicted  of  willful  murder,  and  his  punish- 
ment fixed  at  oonflDement  in  the  penitentiary  for  the  term  of  bis  natural* 
life.  The  motion  for  a  new  trial  having  been  overruled,  and  the  defendant 
Hentenced,  be  has  appealed  to  this  oourc  for  a  reversal  of  the  judgment 
afn^ainst  him.  Id  support  of  his  contention  that  this  case  should  be  reversed, 
appellant's  counsel  urges  but  two  grounds:  First,  that  the  court  erred  in- 
overruling  appellant's  motion  for  a  continuance  of  the  case;  and,  seoond, 
that  the  court  erred  in  admitting  incompetent  testimony  during  the  trial. 
The  second  objection  is  based  upon  the  fact  that  tho  court  permitted  Hobert 
Johnson  and  Bury  Tollver  to  detail  to  the  jury  the  circumstances  of  a  diffi- 
culty between  Mack  Yont/.  and  Samuel  Vanover  some  time  before  the  kill- 
ing of  Jemima  Hall,  in  which  they  stated  to  the  jury  that  Yontz  said  to- 
Vanover  that  "he  would  kill  him." 

We  fail  to  see  how  the  admission  of  this  testimony  prejudiced  appellant, 
or  in  anywise  affected  him.  conceding  it  to  have  been  incompetent;  it  li> 
nowise  connected  appellant  with  the  quarrel^in  question,  and,  therefore, 
could  not  prejudice  the  minds  of  the  jury  against  him.  The  first  ground, 
that  the  court  erred  in  refusing  to  grant  appellant  a  continuance  because  of 
the  absence^of  his  counsel,  Judge  S.  E.  Baker,  is  the  one  upon  which  appel- 
lant's counsel  really  rests  his  hopes  of  a  reversal. 

Upon  the  calling  of  the  case  for  trial  appellant  announced  that  be  wns- 
not  ready  for  trial,  and  filed  his  affidavit  In  support  thereof,  in  which  he  set 
out  two  grounds  of  continuance:   One  because  of  the  absence  of  certain  wit- 
nesses, and  the  second  because  of  the  absence  of  his  coun.<!el,  .Judge  S.  E. 
Baker.     The  first  ground  is  immaterial,  because  the  Commonwealth's  attor- 
ney permitted  the  affidavit  to  be  read  as  a  deposition.     The  second  ground 
in   the  affidavit,  so  fiir  as  it  relat-^s   to  the  absence  of  appellant's  attorney, 
is  as  follows:  "That  prior  to  this  term   of  court  he  employed    Judge  S.  E. 
Baker,  who  lives  in   Letcher  county,  Kentucky,  as  one  of  his  counsel,  and 
paid  him  part  of  his  fee  to  defend   him  in  the  trial  of  this  case;  that  said 
Baker  is  a    good  lawyer  and  a  s'Killful  practitioner,  and  is  thoroughly  ac-^ 
quainted  with  the  evidence  iu  this  case,  and  he  is  the  only  lawyer  he  ha» 
employed,  or  to  whom  he  has  con^ded  his  defense,  or  relied  upon  to  defend 
him;  that  thgre  are  two  other  counsel  in  the  case,  and  they  were  feed  by  the 
other  delendant*^   to  make  their  defense ;  that   he  can   not  safely  go  to  trial 
without  the  servir^es  fii  sii(i  liiWnr:  th.it   he  is  absent  without   the  procuring 
or  cori'sent.  of   thisntTiuir.  ;in'i  Mirai-i'it   his  will,  and   he  believed  and  relied 
upon  him   to  I)  ^  pi-fS'nr,.  and   expH<:rHil   him   to   i)e  there;  that  said  Baker  i» 
now  more  thau  IIJO  inile.s  from  this  pidce,  most  of  the  distance  to  be   traveled 
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horseback  or  afoot;  that  he  makes  this  affidavit  Dot  to  delay  the  case,  but  to 
prnoure  justice  and  a  fair  trial.  " 

Id  support  of  the  first  ground  for  a  reversal  appellant  relies  upon  the  cases 
of  Bates,  &o.  v.  Commonwealth,  13  Ky.  Law  Rep..  135:  Leslie  v.  Common- 
wealth, 19  Ky.  Law  Rep.,  1201,  and  Cornelius  v. Commonwealth,  23  Ky.  Law 
Rep.,  771. 

In  the  case  of  Bates  v.  Commonwealth  the  appellants  were  Indicted, 
tried,  convicted  and  sentenced  within  twenty  four  days,  and  in  that  case 
the  affidavit  for  a  continuance  showed  that  their  attorney  was  neces- 
sarily detained  by  his  duties  as  an  officer  of  the  United  States,  and  that 
while  he  could  not  be  present  on  the  day  fixed  for  the  trial,  he  could  be 
present  by  the  second  day  thereafter.  Under  these  circumstances  the  court 
properly  held  that  the  trial  judge  abused  his  judicial  discretion  in  failing 
to  afTord  appellants  the  (ipportunlty  of  having  their  counsel  present;  and 
Judge  Holt,  who  delivered  the  opinion  of  the  court,  said:  "  We  do  not  of 
course  mean  that  the  trial  court  has  no  discretion  in  the  matter  of  continu- 
ances. It  is,  however,  a  legal  one,  and  if  it  be  soexerclspd  as  to  deprive  the 
accn«?ed,  when  not  In  fault,  of  a  frtir  trial,  justice  requires  that  hp  should 
not  be  remediless.  *  *  *  While  a  speedy  transaction  of  judicial  business  ia 
to  the  interest  of  the  public,  yet  it  should  never,  be  had  at  the  ex])enseof  jus- 
tice, which  must  always  be  regarded  as  the  paramount  purpose  of  judicial 
investigation.  It  is  true  cases  should  not  ordinarily  be  continued  upon  the- 
sole  ground  of  absence  of  counsel." 

In  the  case  of  Leslie  v.  Commonwealth,  19  Ky.  Law  Rep.,  1208,  Judge 
DuRelle.  after  showing  in  his  opinion  several  sufficient  reasons  for  re- 
versal of  the  case,  seems  to  have  thrown  as  an  additional  weight  in  the 
scales  this  expression  ••  "Moreover,  the  unexpected  absence  of  appellant's 
local  counsel  on  the  morning  of  the  trial,  without  any  notice  to  him,  would 
appear  to  afford  ample  reason  why  a  continuance  should  have  been  granted." 
It  does  not  appear  that  this  case  would  have  been  reversed  alone  for  the  rea- 
son that  appellant's  local  counsel  was  unexpectedly  absent.  And  in  the 
case  of  Cornelius  V.  Common jvealth,  23  Ky.  Law  Rep.,  771,  Judge  White, 
after  stitlng  several  good  and  sufficient  reasons  for  the  reversal  of  the 
case,  adds  the  additional  one  that  "appellant  was  entitled  to  a  continu- 
ance on  the  ground  of  the  unexpected  and  unavoidable  absence  of  his  prin- 
cipal counsel." 

In  no  case  that  we  have  been  able  to  find,  or  which  has  been  cited  to  us 
by  counsel,  has  this  court  ever  reversed  alone  upon  the  ground  that  the  trial 
judge  refused  a  continnance  because  of  the  absence  of  counsel,  and  Judge 
Holt,  in  his  well-considered  opla'on  in  the  case  of  Bates  v.  Common- 
wealth, supra,  states  the  rule  to  be  that  'cases  should  not  ordinarily  be  con- 
tinued upoD  the  sole  ground  of  absence  of  counsel. " 

In  the  case  of  Steven  v.  Commonwealth,  9  Ky.  Law  Rep.,  74*2,  it  is 
said  that  the  absence  of  one  or  two  or  more  of  the  coun.sel  employed  by 
the  defendant  in  a  criminal  propecutlon  can  not  be  sufficient  reason  for  con- 
tinuing the  trial  until  the  next  term,  especially  when  it  does  not  clearly 
appear  that  a  fair  trial  can  not  be  had  without  his  presence.  Such  a  prac- 
Ice  would  frequentl}  result  in  an  indefinite  postponement  of  criminal  trials. 
In  the  case  of  Brown    v.    Commonwealth,    7   Ky.    Law  Rep.,  751,    it    is 
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said:  "To  aathorlze  a  ooDtlnuanoe  on  the  ground  of  the  abaenoe  of  one 
of  several  attorDeys  there  should  be  some  assurance  that  he  will  be  present 
at  the  next  term,  and  a  oontinuanoe  should  never  be  granted  on  that  acoount 
unless  it  appears  that  the  ends  of  judtioe  require  the  presence  at  the  trial  of 
4}hat  particular  person  selected  by  the  defendant  and  his  counsel,  and  a  fair 
and  impartial  trial  can  not  be  had  without  him." 

In  the  case  at  bar  there  had  already  been  one  continuance,  as  shown  by 
the  affidavit  of  appellant,  and  it  nowhere  appears  that  the  absent  counsel 
was  on  hand  when  the  case  was  called  for  trial  at  that  time;  and  it  is  a 
significant  fact  that  the  absent  counsel  so  necessary,  according  to  the  lan- 
guage of  the  aflSdavit,  has  never  appeared  in  this  case,  except  in  the  affidavit 
for  the  continuance. 

The  record  shows  that  the  counsel  who  is  representing  appellant  in  this 
<court  also  represented  him  on  the  trial  in  the  court  below,  and  it  shows, 
moreover,  that  appellant's  defense  was  conducted  in  a  roost  fhorough  and 
masterly  manner.  We  do  not  believe  that  the  absent  counsel  could  have 
done  anything  for  appellant  that  was  not  done  for  him  by  the  learned  coun- 
sel who  appears  for  him  at  this  bar. 

Appellant's  defense  was  an  alibi,  and  he  introduced  no  evidence  in  sup- 
port thereof  but  his  own  testimony.  There  Is  nothing  in  such  a  defense  that 
the  present  counsel  could  not  have  understood  as  well  as  the  absent  counsel, 
and  we  are  not  willing  to  say  that,  under  all  the  circumstances,  appel- 
lant has  not  bad  an  impartial  trial.  The  learned  judge  who  presided  upon 
the  trial  is  eminently  distinguished  for  impartial  fairness  and  a  love  of 
justice;  he  was  in  a  position  to  understand,  from  all  the  surrounding  cir- 
cumstances, better  than  this  court,  the  merit  of  the  motion  for  a  continu- 
ance, and  we  will  not  say  that  be  has  abused  the  large  discretion  intrusted 
to  him  by  the  law,  unless  it  is  apparent  from  the  record  that  appellant  has 
been  deprived  of  a  fair  and  impartial  trial  by  the  ruling  upon  this  question. 

The  evidence  in  this  case  abundantly  justifies  the  verdict  of  the  jury,  and 
fully  warrants  the  assumption  on  our  part  that  nothing  additional  could 
have  been  done  for  appellant  by  his  absent  counsel.  It  is  not  necessary  to 
-state  the  evidence  In  detail,  but  it  convinces  us  that  appellant  wat  guilty  of 
one  of  the  most  heinous,  cruel  and  wanton  murders  that  has  ever  disgraced 
the  criminal  calendar  of  this  CommonweaJth.  The  Commonwealth  has 
been  forced,  at  great  expense,  to  bring  the  witnesses  from  a  long  distance. 
Appellant  had  already  had  one  continuance,  and  we  do  not  think  that  the 
lower  court  erred,  under  all  the  circumstances,  in  overruling  the  motion  for 
•a  continuance. 

Wherefore,  the  judgment  is  affirmed. 


READ.  &o.  V.  COCHRAN. 

(Filed  January  23,  1903— Not  to  be  reported.) 

Executions— Fraudulent  conveyances— A.  obtained  a  money  judgment 
-against  B.  in  the  Metcalfe  Circuit  Court,  and  execution  was  issued  thereon 
and  levied  on  a  tract  of  land  belonging  to  B  ,  and  A.  became  the  purchaser 
of  the  land  at  the  sale  and  transferred  his  purchase  to  his  son,  who  entered 
«pon  the  record  of  the  court  a  notice  that  he  would  enter  a  motion  for  pos- 
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sesBioD  of  said  land.  On  the  same  day  appellants,  as  the  widow  and  Infant 
ohlld  of  a  son  of  the  debtor,  filed  their  petition,  denying  that  B.  owned  th& 
land  at  the  time  the  exeoation  was  levied  on  same,  as  he  had  previously  sold 
and  conveyed  it  to  his  son.  The  plaintiff  filed  an  answer  to  this  petition, 
alleging  that  said  transfer  of  land  was  voluntary  and  fraudulent.  Issue 
was  Joined  and  proof  taken  thereon,  and  on  the  trial  of  the  issue  the  lower 
court  adjudged  that  the  transfer  was  fraudulent  and  the  land  was  in  lien  to 
satisfy  the  execution  debt,  and  directed  a  sale  to  be  made  to  satisfy  it.  On 
appeal,  Held— That  the  judgment  was  more  favorable  to  appellant  than  if 
the  court  had  awarded  the  writ  of  possession,  and  the  proof  amply  sustained 
the  action  of  the  court  in  declaring  the  deed  from  father  to  son  as  fraudu- 
lent. 

W.  L.  Porter  for  appellants. 

Basil  Blobardson  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

E.  J.  Goohran  obtained  a  money  judgment  in  the  Metcalfe  Circuit  Court 
against  Jonathan  Read,  upon  which  she  caused  to  be  Issued  an  execution, 
which,  coming  into  the  hands  of  the  sheriS  of  said  county,  was  levied  upon 
a  tract  of  land,  which  is  correctly  described  in  the  notice  hereinafter  men- 
tioned, as  the  property  of  Jonathan  Read.  Thereafter  the  sheriff  sold  said 
land  under  said  execution,  and  it  was  purcAiased  by  said  E.  J.  Cochran  for 
her  debt.  Afterwards  £.  J.  Cochran,  by  writing,  transferred  her  purchase 
of  said  land  to  appellee,  George  A.  Coohran.  her  son.  who,  on  the  6th  day  of 
July,  1900,  entered  upon  the  docket  of  the  Metcalfe  Circuit  Court  the  follow- 
ing notice: 

"METCALFE  CIRCUIT  COURT. 

"Geo.  A.  Cochran.  Plaintiff,     1 

"V.  j- Notice. 

"Jonathan  Read.  Defendant,     j 

"Jonathan  Read,  Esq.  : 

"You  are  hereby  notified  that  I  will,  on  the  5th  day  of  July,  1900,  enter  a 
motion  on  the  docket  of  the  Metcalfe  Circuit  Court  for  a  judgment  for  the 
possession  of  a  certain  tract  of  land  situated  in  said  county,  and  State  of 
Kentuclsy,  near  the  village  of  Antiooh,  which  land  is  described  as  follows,. 
to  wit  (Here  follows  a  descrlptiou  of  the  land  in  question);  and  lieing  the 
same  land  bought  by  E.  J.  Cochran  at  a  sale  duly  held  under  an  execution 
which  issued  from  the  office  of  the  clerk  of  the  Metcalfe  Circuit  Court  \n 
favor  of  the  said  £.  J.  Cochran,  plaintiff,  against  Jonathan  Read,  defend- 
ant, No.  2,689. 

"The  said  £.  J.  Cochran  having  on  the  34th  day  of  November,   1899,  sold, 

« 

assigned  and  transferred  her  bid  of  the  purchase  to  the  said  Geo.  A.  Cochran 
by  a  writing  duly  executed  and  delivered  to  him  by  the  said  E.  J.   Cochran. 

(Signed)    "GEO.  A.  COCHRAN, 

"By  Attorneys." 

On  the  same  day  the  appellants,  Mary  L.  Read  and  Erminie  Bead,  an  in- 
fant, suing  by  R.  H.  Barton,  her  next  friend,  filed  their  joint  petition  in 
•aid  action,  asserting  an  interest  in  the  land  in  question,  and  praying  to  be 
made  partiei  thereto,  and  that  their  petition  be  taken  as  their  answer.    In 
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«ald  petitioD  appellants  stated  that  Mary  L.  Read  was  the  widow  of  Joe  A. 
Read,  and  that  Ermlnle  Read  was  bis  only  child  and  heir  at  law.  They 
state,  in  substance,  that  Jonathan  Read  was  not  the  owner  of  the  property 
in  question  at  the  day  of  the  pretended  levy  of  the  execution  in  favor  of  B. 
J.  Cochran  against  bini,  but  that  he  had  theretofore,  for  the  sum  of  S900, 
sold  and  transferred  said  property,  by  deed  in  writing,  to  Joe  A.  Read,  and 
put  him  in  possession  of  the  same;  that  the  said  Joe  A.  Read  was  dead,  and 
that  at  his  death  the  land  in  question  descended  to  appellants,  bis  widow 
-and  child,  as  aforesaid,  who  were  then  the  owners  of  same. 

Upon  the  filing  of  this  petition,  which  was  made  appellants'  answer,  Geo. 
A.  Cochran  filed  a  reply,  alleging  that  the  deed  from  Jonathan  Read  to  Joe 
A.  Read  was  a  voluntary  conveyance  as  to  his  debt,  and  was  fraudulent  and 
^oid.  A  rejoinder  by  appellants  put  in  issue  the  allegations  of  the  reply,  and 
thus  the  issues  were  made  up  as  between  appellee  and  appellants.  A  good 
deal  of  testimony  was  taken  on  the  question  as  to  whether  or  not  the  deed 
from  Jonathan  Rend,  the  execution  defendant,  to  his  snn.  Joe  A.  Read,  the 
husband  and  father  of  appellants,  was.  or  was  not,  voluntary  «nd  fraudu* 
lent  as  to  appellee.  It  is  a  significant  fact  that  while  the  deed  from  Jona^ 
than  Read  to  Joe  A.  Read  was  dated  on  the  15th  day  of  April,  18^8,  and  was 
acknowledged  by  the  grantor  and  his  wife  on*  the  24th  day  of  June,  1896, 
it  was  never  lodged  for  record  until  the  6th  day  of  July.  1900,  the  very  day 
upon  which  appellee  had  given  notice  that  he  would  enter  his  motion  for  a 
writ  of  possession. 

Jonathan  Read  was  Joe  A.  Read's  father,  and  we  think  that  the  evidence 
in  this  case  is  abundantly  sufficient  to  warrant  the  chancellor  in  concluding 
that  as  t(j  the  debt  of  appellee  the  conveyance  was  fraudulent  and  void; 
and  it  was  manifestly  to  the  interest  of  appellants  that  the  court  below 
should,  instead  of  awarding  a  writ  of  possession  for  the  land  in  question, 
have  adjudged  that  the  appellee  had  a  lien  upon  the  land,  and  ordered  a 
sale  to  satisfy  the  same.  In  regard  to  appellants'  contention,  that  the  exe- 
cution with  the  officer's  sale  thereunder  was  not  filed  with  the  notice  or 
put  in  evidence,  it  may  be  said  that  the  notice  of  the  motion  for  the  writ  of 
possession  was  against  the  execution  defendant,  Jonathan  Read,  who 
allowed  judgment,  so  far  as  he  was  concerned,  to  go  by  default,  and  he  ia 
not  complaining  here  of  the  insufiSciency  of  the  notice,  or  the  invalidity  of 
the  proceedings  against  him. 

Appellants  came  into  the  case  by  petition,  and  set  up  what  claim  they  had 
to  the  land  in  that  petition  and  upon  the  issues  thus  formed  upon  their 
petition  we  think  the  evidence  warrants  the  itoncluslon  that  the  chancellor 
reached,  and  we  can  not  see  what  interest  appellants  have  in  the  regularity 
of  the  proceedings  against  Jonathan  Read;  they  have  had  their  day  in  the 
court,  upon  issues  made  by  themselves,  and  upon  which,  as  we  have  already 
said,  the  chancellor  held  adversely  to  them.  The  cases  of  MoGee  v.  Suth- 
erland, 84  Ky.,  198;  Phelps  v.  Jones,  01  Ky,,  244.  and  Kennedy  v.  Weber. 
23  Ky.  Law  Kep.,  879,  clearly  establish  that  in  a  proceeding  such  as  was 
instituted  by  appellee  against  Jonathan  Read  it  is  only  necessary  that  the 
blank  form  of  notice  given  in  section  1689  of  the  Kentucky  Statutes  be  fol- 
lowed. This  appellee  seems  to  have  done,  and  we  do  not  see  that  appel- 
lants have  been  injured  in  any  of  their  substantial  rights. 

Wherefore,  the  judgment  is  aflSrmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  DAVIS. 

(Filed  January  27,  1003.) 

Railroads  — NegHgeDce— Damages— Instructions— Appellee  was  a  track 
^walker  on  appellant's  road  in  its  employ,  and  wbile  engaged  in  bis  duties 
«aw  a  train  approaobing,  and  when  over  two  hundred  yards  off  beard  a 
noise  and  saw  it  throwing  out  rooks  frQui  the  roadbed,  evidently  done  by  an 
Iron  rod  dragging,  and  before  he  could  get  out  of  the  way  was  struck  by 
rooks  and  seriously  and  permanently  injured.  This  suit  to  recover  for  in- 
juries resulted  in  a  verdict  for  t3.000  damages.  On  this  appeal  it  is  insisted 
that  the  verdict  was  excessive,  and  that  the  court  erred  in  not  giving  a  per- 
emptory instroction  to  find  for  defendant.  Held— That  the  verdict  is  not 
excessive.  It  was  the  duty  of  the  railroad  company  to  exercise  S  reasonable 
eare  in  providing  appellee  a  safe  place  to  work  and  to  keep  it  pafe.  Appel- 
lee was  in  no  way  connected  with  the  running  of  the  train.  He  was  in  his 
proper  place,  and  in  the  discharge  of  his  duty.  He  i€  not  chargeable  with 
the  negligence  of  those  in  charge  of  the  train  for  they  were  in  a  separate 
•and  distinct  service  from  him.  The  court  did  not  err  in  refusing  to  give  a 
peremptory  Instruction  to  find  for  appellant  at  the  close  of  appellee's  testi- 
mony. The  acts  complained  of  were  prima  facie  negligent,  and  there  was 
proof  to  show  that  the  engine  and  tender  were  not  inspected  ju6t  before  the 
accident. 

J.  A.  Mitchell  and  E.  W.  Hines  for  appellant. 

B.  F.  Proctor  and  G.  Q.  Herdman  for  appollee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hubson. 

Appellee,  W.  E.  Davis,  on  December  22,  UOO,  was  a  track  walker  in  the 
eervlce  of  appellant^  on  its  seotion  near  Rocky  Hill  Station.  As  he  was  go- 
ing along  the  track  in  the  discharge  of  bis  duty  he  saw  a'train  coming,  and 
got  to  one  side,  as  usual;  when  the  train  was  something  like  two  hundred 
yards  from  him  he  heard  a  rattling  and  saw  rooks  throwing  out;  he  then 
aimed  to  get  further  away  and  as  he  turned  around  the  rocks  hit  him  in  the 
Aide,  on  the  leg  and  up  in  the  hack  before  be  had  time  to  get  away.  The 
train  was  going  south,  running  something  like  fifty  miles  an  hour;  the 
rocks  were  thrown  out  by  a  rod  or  something  of  that  sort  under  the  bottom 
of  the  train,  which  was  dragging  against  the  ballast  and  ties.  Appellee  had 
been  south  to  the  end  of  his  seotion  and  was  returning.  As  he  went  down 
there  were  no  dents  upon  the  ties  or  ballast,  but  from  the  point  where  be 
was  straok,  for  something  over  a  mile  back,  there  were  dents  in  the  ties  and 
In  the  ballast,  evidently  made  by  the  object  which  threw  the  rocks  out. 
These  dents  continued  for  a  mile  or  more  beyond  the  point  where  be  was 
hurt,  and  at  the  point  where  they  stopped  an  iron  rod  was  found  six  feet 
long  or  more  and  nearly  an  inch  in  diameter.  In  some  places  it  struck  the 
cross  ties  and  at  others  it  struck  the  ballast.  It  is  shown  by  the  pmof  that 
when  anything  gets  down  under  a  train  it  will  throw  out  the  ballast  in  this 
way.  Appellee  had  seen  it  happen  before,  but  not  so  bad  as  this.  It  is  also 
ehowD  by  the  proof  that,  although  these  dents  upon  the  track  continued  for 
something  over  two  miles,  no  one  on  the  train,  so  far  as  the  proof  shows, 
knew  anything  of  the  trouble  or  took  any  steps  to  right  it;  the  proof  for  the. 
-defendant  shows  that  the  cars  of  the  train  were  inspected  at  Bowling  Green, 
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and  were  there  fouDd  to  be  all  rJgfat;  also  that  they  were  lospeoted  at  Louis- 
ville before  it  left  there  and  was  then  found  to  he  all  right.    As  to  the  ex- 
tent of  appellee's  Injury  the  proof   is  very  confiloting,  although  there  seems 
to  be  no  doubt  under  all  the  evidence  as  to  the  faot  of  his  being  Injured  as 
above  stated.    The  proof  on  his  behalf  shows  that  shortly  afterwards  he  was 
taken  very  sick,  and  for  two  or  three  weeks  was  out  of  his  head;  that  there 
was  a  hard  place  iu  his  back,  and  he  passed  from  his  bladder  a  quantity  of 
pus  and  blood;  that  after  this  hl8  capacity  to  labor  was  substantially  de- 
stroyed, and  thari  hie   injury  was  probably  permanent.     The  proof  for  the 
defendant  shows  that  appellee  did  not  regard  his  injury  as  serious  at  first, 
and  that  he  had  no  trouble  until  he  had  a  violent  attack  of  colic.    This, 
however,  would  not  account  for  the  pus  and  blood  passed  from  his  bladder, 
nor  for  other  symptoms  shown  by  the  evidence.    The  extent  of  the  injury 
was  a  question  for  the  jury,  and  their  verdict  fixing  the  compensation  for 
appellee  therefor  at  $3,000  is  not  excessive  or  palpably  against  the  evidence, 
if  he  was  entitled  to  recover.     It  is  earnestly  maintained  for  appellant  that 
no  negligence  on  its  part  is  nhown,  a»  all  the  facts  established  are  as  con- 
sistent with  the  hypothesis  of  unavoidable  accident  as  that  of  negligence^ 
and  that  the  burden  being  upon  the  plaintiff  to  show  negligence  he  has  failed 
to  make  out  his  case. 

While  it  is  true  that  the  train  might  have  picked  up  a  rod   or  beam   and 
dragged  it  along  the  track,  knocking  out  the  rocks,  without  the  knowledge 
of  those  in  charge  of  the  train,  we  are  doubtful  if  they  would  be  excusable 
for  not  finding  this  out  in  two  miles  and  a  quarter,  as  the  proof  shows  that 
when  anything  gets  loose,  scattering  the  ballasc  under  the  car.  some  of  the 
rocks  will  hit  the  bottom  of  the  car,  and  a  noise  is  made  so  that  those  run- 
ning the  train  know  of  It  when  it  occurs.    Appellee  was  In  no  way  connected 
with  the  running  of  the  train.    He  was  in  his  proper  place,  and  In   the  dis- 
charge of  his  duty.    He  is  not  chargeable  with   the  negligence  of  those  \r^ 
charge  of  the  train,  for  they  were  in   a   separate  and   distinct  service  from 
him.    It  was  the  duty  of  appellant  to  exercise  reasonable  care  In  the  opera- 
tion of  its  trains  for  the  protection  of  those  in  its  service  along  Its  tracks, 
discharging  the  duties  necessary  In  the  maintenance  of  the  track  and  the  se- 
curity of  traffic.     It  could  not,  under  this  rule,  allow  its  trains  to  run  along, 
throwing  out  rocks  from  it,  as  this  one  did,  endangering  the  life  and  1imb> 
to  all  within  its  reach.    If  a  train  is  properly  managed  and  properly  run  no 
such  danger  is  to  be  apprehended  by  tliose  near  the  track,   and  when  any- 
thing so  unusual  occurs  to  such  an  extent  as  was  shown   here  the  thing  it- 
self is  prima  facie  evidence  of  negligence.    Thus  iu   the  case  of  Qulf,   &o., 
B.    R.    Co.    V.    Wood,  68   8.    W..    164,  the  plaintiff,   a  section   hand,    was 
struck   by   a  block   of   coal  thrown  from  a  train  which   passed   him,  and  it- 
was  held  that  he  could  recover.    This  case  is  stronger  than  that,  for  there- 
only  one  lump  of  coal  fell  off,  while  here  the  rocks  were  flying  for  something 
like  two  miles.    The  court  said:  "There  are  instances  in  which  the  olroum- 
stances  surrounding  an  occurrence  and  giving  a  character  to  it  are  held,   if 
unexplained,  to  indicate  the  antecedent  or  coincident  existence  of  negligence^ 
as  the  efficient  oause  of  the  injury  complained  of.    This  phrase,  which,  lit- 
erally translated,  means  that  *the  thing  speaks  for  itself,'  is  merely  a  short, 
way  of  saying  that  the   circumstances  attendant  upon  the  aoddent  are  of 
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tbemgelves  of  snob  a  oharaoter  as  to  justify  a  jury  Id  loferrliiR  oeffllgenoe 
as  the  oause  of  that  aooidoDt.  There  must  be  reasonable  evideDce  of  negli- 
geooe.  But  when  the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  its  serrants,  and  the  aooident  is  snob  as,  in  the  ordinary  oonrse 
of  things,  does  not  happen  if  those  who  have  the  management  nse  proper 
oare,  it  affords  reasonable  evidence,  in  the  absence  of  an  explanation  by  de- 
fendant, that  the  accident  arose  from  want  of  oare." 

In  Bamowski  v,  Uelson,  16  L.  R.  A.,  88,  a  roof,  wfaiob  was  being  raised  by 
jaoic  screws,  tipped  and  fell,  and  it  was  held  that  this  created  a  presnmptloD 
of  negligence,  and  in  the  absence  of  explanatory  proof  was  sufficient  to  sus- 
tain a  recovery  for  the  death  therefrom  of  an  employe.  So  in  Howser  v. 
The  Cumberland,  &c.,  R.  B.  Co.,  27  L.  R.  A.,  164,  the  falling  of  a  cross- 
tie  from  a  railioad  car,  injuring  a  person  walking  ovei  a  footway,  running 
beside  the  roadbed,  was  held  to  create  a  presumption  of  negligence,  and  in 
this  case  a  number  of  authorities  are  collected. 

It  was  the  duty  of  the  railroad  company  to  exercise  a  reasonable  oare  in 
providing  appellee  with  a  safe  place  to  work,  and  to  keep  it  safe.  This  ob- 
ligation to  him  is  not  fairly  to  be  distinguished  from  the  case  of  a  person 
walking  on  a  way  beside  the  roadbed,  as  in  the  case  last  cited,  and  seems  to 
us  to  rest  on  the  same  principle.  We,  therefore,  conclude  that  the  court  did 
not  err  in  refusing  the  peremptory  Instruction  asked  by  appellant  at  the 
oonoluRion  of  the  plaintiff's  evidence.  While  it  might  happen  that,  although 
proper  oare  was  exercised  in  the  inspection  of  the  train  before  it  started,  a 
rod  might  get  down  from  some  defect  not  discoverable  by  ordinary  oare,  the 
evidence  before  us  does  not  present  this  state  of  case.  So  far  as  appears 
there  was  no  inspection  of  the  engine  or  tender;  at  least,  the  proof  shows  no 
inspection  of  these,  as  we  understand  it,  and  there  was  proof  that  rods  such 
as  that  referred  to  were  in  use  under  the  engine  and  tender.  There  t^as  no 
effort  to  show  that  the  train  picked  up  the  rod  as  it  ran  along,  and  we  do 
not  well  see  that  such  a  thing  was  at  all  probable.  We  think  the  proof 
fairly  shows  that  this  train  made  the  marks  on  the  cross-ties  and  ballast,  and 
that  it  was  throwing  out  the  rooks  as  it  went  along.  The  evidence  for  the 
defendant  failed  to  account  for  this,  or  to  show  the  absence  of  negligence, 
and  we,  therefore,  conclude  that  the  verdict  is  not  so  palpably  against  the 
evidence  as  to  justify  us  in  disturbing  it. 

In  the  case  of  Brooks  v.  Louisville  &  Nashville  R.  R.  Co.,  ante,  1818,  decided 
at  this  term,  we  held  that  a  section  hand  who  was  injured  by  reason  of  the 
breaking  of  the  short  lever,  which  is  underneath  the  body  of  a  hand  car  con- 
necting the  lever  with  the  axle,  could  not  recover  merely  on  proof  that  the 
lever  broke;  that  decision  rests  on  the  ground  that  the  master  who  furnishes 
tools  to  his  servants  for  them  to  use  in  their  work  is  not  an  Insurer  of  the 
tools,  and  is  not  responsible  for  a  defect,  unless  he  might,  by  ordinary  care, 
have  discovered  it.  There  was  no  proof  In  that  case  that  there  was  any  ^Se- 
feet  In  the  short  lever,  or  that  there  was  any  neglect  of  the  master  in  regard 
to  it.  The  hand  car  was  furnished  to  the  section  men  to  use  in  their  work, 
and  was  run  by  them.  The  principle  upon  which  that  case  rests  has  no 
application  where  the  servant  receives  an  injury  from  the  premises  of  the 
master  b^ng  unsafe  by  reason  of  matters  beyond  the  sphere  of  his  employ- 
ment, and  cntm  wbioh  he  hat  no  control. 

vol.  24—90 
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One  of  the  grouDds  for  new  trial  relates  to  a  oonversation  bad  by  some 
bystaoders  In  the  presence  of  two  of  the  jury,  after  the  case  was  submitted 
to  them  while  they  were  permitted  to  separate  under  the  order- of  the  court. 
But  the  proof  shows  that  this  occurred  from  the  fact  that  the  man  who 
made  the  remark  did  not  think  at  the  time  of  anyof  the  persons  present 
being  on  the  jury,  and  In -view  of  the  statements  of  the  jurors,  we  do  nOt 
think  that  this  was  sufiScient  to  warrant  a  new  trial. 

Judgment  affirmed. 

Judge  Settle  not  sitting. 


BURGER  V.  ALLEN. 

(Filed  January  87,  IQOS-Not  to  be  reported.) 

Contracts— Instructions— A  gents— Appellee  brought  this  action  against 
appellant  to  recoTOr  for  services  due  In  running  a  farm  for  appellant;  also 
for  commissions  in  procuring  a  lease  of  said  property  to  a  gas  and  oil  com- 
pany. The  answer  sets  up  a  oounierolaim  for  a  large  amount  of  money  and 
the  suit  involved  a  multiplicity  of  acoounts,  the  decision  of  which  was  sub- 
mitted to  the  jury,  and  a  verdict  resulted  in  favor  of  appellee,  from  which 
this  judgment  is  piosecuted,  and  it  is  urged  as  error  that  the  court  improp- 
■erly  instructed  the  jury  as  to  the  claim  for  comiDis6ions  In  making  the  l^ase. 
Held— That  the  court  erred  to  the  prejudice  of  appellant  in  instructing  the 
jury  that  they  could  find  for  appellee  if  thpy  believed  that  he  made  a  con- 
tract with  an  afient  of  appellant,  whether  the  agency  was  for  the  purpose  of 
making  this  lease  or  for  any  other  purpose. 

£.  W.  Hines  and  A.  M.  J.  Cochran  for  appellant. 

Kirk*&  Kirk  and  Hager  &  Stewart  for  appellee. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  was  an  action  by  appellee  against  appellant  in  the  Martin  Circuit 
Court  for  the  recovery  of  money  alleged  to  be  due  appellee  for  services  in 
caring  for  a  large  farm,  known  as  the  Warfleld  estate,  belonging  to  appel- 
lant, and  for  money  advanced  by  appellee  in  oaring  for  said  estate,  and  for 
commission  for  procuring  the  lease  of  said  property  to  the  Triple-State  Nat- 
ural Gas  and  OH  Co. 

The  petition  contains  three  paragraphs,  and  sets  forth  with  great  particu- 
larity, the  various  items  constituting  the  alleged  indebtedness  from  appel- 
lant to  appellee,  and  also  the  various  sums  alleged  to  be  due  appellant,  and 
credits  on  same.  The  answer  admits  some  part  of  the  Indebtednesss  claimed 
to  be  due  appellee,  but  puts  in  issue  a  larger  part  of  same,  and  sets  up  a 
counterclaim  against  appellee  for  a  large  sum  of  money  alleged  to  be  due 
appellant  from  appellee.  Various  amended  and  responsive  pleadings  were 
fled  until  the  issues  were  finally  made  up.  It  is  not  necessary  to  notice 
further  the  pleadings  herein,  except  to  say  that  they  plainly  show  that  the 
action  should  have  been  transferred  to  equity  and  referred  to  a  oommiflsioner 
to  state  the  account  between  appellant  and  appellee,  as,  in  our  opiniOD,  the 
items  in  dispute  between  them  were  entirely  too  numerous  and  domplioated 
to  be  submitted  to  a  jury;  but  no  motion  seems  to  have  been  made  to  trans- 
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fer  the  aotioB  to  the  eqiilty  side  of  tbe  dooket,  and  at  the  May  term  of  the 
t)ourt,  IflOO,  tbe  case  was  tried  by  a  jury,  which  rendered  a  verdict  in  favor 
t>f  appellee  for  tbe  sum  of  $1,019.60.  The  oonrt  overruled  tbe  Instructions 
-offered  by  appellant,  and  gave  one.  instruction  on  its  own  motion,  and  of 
this  instruction  appellant  is  oomplainiuff  here. 

The  largest  single  item  oonBtitating  appellees'  claim  afiainst  appellant  in 
tbe  court  below  was  for  10  per  cent,  commission  alleged  to  be  due  b)m  for 
effecting  a  lease  of  tbe  property  known  as  tbe  Warfleld  estate  to  tbe  Triple- 
State  Natural  Gas  and  Oil  Co.,  which  he  alleges  appellant  had  agreed  and 
promised  to  pay  him  for  effecting  said  lease.    This  employment  of  apjpellee 
-nppellant  denies,  and  the  evidence  shows  that  the  employment  of  appellee  to 
make  the  lease  in  question  was  not  made  by  appellant  himself,  but  by  one 
Briglp,  whom  appellee  claimed  was  the  agent  of  appellant  for  the  purpose 
named.     This  appellant  denied,  and,  therefore,   the  validity   of  appellee's 
"Olnlm  for  said  commission  turned  upon  the  authority  of  Brifrle  to  make  the 
'CODtraot  in  question.     Upon  this  subject  the  court  Faid :  ''And  if  tbe  jury 
•  believf*s  from,  the  evidence  that  the  defendant  (appellant)  or  his  agent  em- 
ployed   the  plaintiff  (appellee)  to  procure  the  Triple-State  Natural  Gas  and 
Oil  Go.  to  take  a  lease  upon   the  property  of  defendant   (appellant),  and 
Agreed  to  pay  hira  a  per  cent,  thereon  for  so  doing,  they  will  Und  for  tbe 
plaintiff  (appellee)  the  amount  of  commission  thereon,  with  what  time  he  is 
entitled  to  from  the  evidence  in  this  case." 

Wt)  tbink  the  instruction  of  the  court  upon  this  question  was  clearly  erro- 
neous and  prejudicial  to  the  substantial  rights  of  appellant.  "Appellant 
tjould  only  be  held  responsible  under  tbe  contraofc  of  his  agent,  provided  the 
«gent  was  duly  autborlased  to  make  the  contract  in  question. 

The  instruction  authorized  the  jury  to  hold  plaintiff  liable  under  the  oon- 
tract  in  question,  if  made  by  an  agent  of  appellant,  whether  tbe  agency  wali 
for  the  purpose  of  making  this  lease  or  for  any  other  purpose.  It  was  clearly 
misleading,  and  tbe  oaseiSi  therefore,  reversed,  with  instruotions  that,  upon 
the  return  to  the  court  below,  It  be  transferred  to  equity  and  referred  to  a 
-commissioner  to  state  the  account  between  tbe  parties  hereto,  and  for  pro- 
cuediogs  consistent  with  this  opinion. 


BAILEY  V.  COMMONWEALTH 

(Filed  January  27,  1908— Not  to  be  reported.) 

Criminal  law—Venue— Instructions  in  absence  of  defendant— The  evi- 
dencH  failing  to  show  that  the  offense  of  malicious  cutting  and  wounding 
was  done  in  Magoffin  county,  the  conviction  can  not  be  sustained  under  sec- 
tion 121  of  Criminal  Code  of  Practice.  The  qourt  erred  in  bringing  tbe  jury 
Into  the  court  room  after  submission  of  tbe  case  and  explaining  to  them  the 
)neanlng  of  the  words   'malice  aforethought"  in  the  iabsenoe  of  the  accused, 

James  Pi  Adams  IJor  appejlanti.  .  ,.  •:       .a^.:  i 

Clifton  J.' Pratt  and  M.  R.  Todd  for  appellee:' ^ 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Bumam. 


''.■  '"j?  «'fi.-''^ 
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This  is  an  appeal  from  a  JndgmeDt  of  the  MaRofQn  Glrouit  Court  sesteno^ 
iDg  the  appellaDt,  Shimbo  Bailey,  to  impriaoDment  iD  the  penitentiary  for 
one  year  for  baying  maliciously  cut  and  wounded  Lee  Arnett  with  the  in- 
tent to  kill  him.  The  first  ground  relied  on  for  reversal  is  that  the  Tenue^ 
of  the  ofEense  charged  in  the  indictment  is  not  shown  by  the  proof  in  the> 
case. 

Subsection  8  of  section  184  of  the  Criminal  Code  provides  that  the  indict- 
ment must  be  direct  and  certain  as  regards  thn  county  in  which  the  offense- 
was  committed,  and  the  evidenee,  equally  with  the  allegation,  must  show  the- 
oounty  in  which  the  offense  was  committed.    A  very  full  and   interestinit 
discussion  of  these  questions  is  found  in  chapter  84,  volume  1  of  Blshop*» 
New  Criminal  Procedure.    There  is  no  evidence  in  the  bill  of  exceptions  tn 
the  case  that  the  crime  for  which  appellant  was  convicted  was  committed  ii>. 
the  county  of  Magoffin,  and  as  said  in  Wilfcie  v.  Commonwealth,  90  Ky. 
Law  Bep.,  680:  "It  would  be  going  too  far  to  sanction  a  verdict  baaed  upoife 
the  existence  of  an  indispensable  fact,  which  the  jury  could  not  find  from 
the  evidence  before  them  to  exist.  *  * 

And  we  think  the  trial  court  erred  to  appellant's  prejudice  In  another  step- 
in  the  trial.  After  the  jury  had  considered  the  case  for  sometime,  they  re- 
turned into  court  and  announced  that  they  had  not  agreed  upon  a  verdict, 
and  requested  the  court  to  explain  the  meaning  of  the  term  "malice  afore- 
thought,*' which  the  court  proceeded  to  do  in  the  absence  of  the  defendant. 
The  jury  then  retired,  and  in  a  short  time  returned  and  anuounced  their 
verdict.  Section  188  of  the  Criminal  Code  requires  that  upon  the  trial  of  an 
Indictment  for  a  felony  that  the  defendant  must  be  present  during  the  trial. 

In  Meece  v.  Commonwealth,  78  Ey.,  686,  it  was  held  error  to  instruct  the 
jury  in  the  absence  of  the  accused.  The  court  said :  "When  instructions  are 
given  by  the  court,  or  when  the  jury,  returning  from  their  room,  desire  to- 
be  further  instructed,  the  presence  of  the  accused  is  of  the  greatest  import- 
ance, as  he  may  be  able  to  suggest  to  the  court  or.  bis  counsel  some  in- 
formation that  would  throw  some  additional  light  on  his  defense.  He 
should  also  Ite  present  that  he  may  except  to  the  rulings  of  the  eonrt,  and 
the  record  must  show  afQrmatively  that  he  could  in  nowise  have  been  preju- 
diced by  it,  else  this  couit  will  reverse  the  judgment." 

The  testimony  as  to  the  facts  which  must  determine  the  guilt  or  innocence 
of  the  accused  is  very  conflicting,  and  we  are  not  prepared  to  say  that  either 
of  the  errors  pointed  out  supra  were  not  prejudicial  to  the  substantial  righta 
of  the  accused. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


BOARD  OF   TRUSTEES   OF   ELIZABETH  TOWN  DISTRICT  PUBLIC 

SCHOOLS  V.  MORRIS,  &c. 

(Filed  January  87,  1903— Not  to  be  reported.) 

Schools— Taxation— Division  of  taxes  between  white  and  colored  schools — 
A  recovery  of  taxes  from  the  railroad  company  was  had  by  the  trustees  of  the 
white  public  schools  of  Elizabeth  town.  This  action  was  instituted  by  th» 
trustees  of   the  colored  school,  claiming  a  pro  rata  distribution  of  said  fund 


BD.  TBUS.  ELIZ.  D.  P.  S.  V.  M0BBI6,  ftO.  1421 

"tMtween  the  two  sofaools,  Doder  Beotioo  4101,  Kenluoky  Statutes.  The  suit  is 
Tesisted  oo  the  ground  that  the  XDOoey  was  collected  under  a  special  act  of  1878, 
4ind  that  nnder  said  act  the  property  of  colored  persons  were  not  snbjeot  to  ta:^ 
for  the  support  of  the  school,  and  that  this  sohool  is  excepted  out  of  the  gen- 
eral law  by  section  4488,  Kentucky  Statutes,  which  provides  that  no  local  or 
special  law  shall  be  modified  or  repealed  by  the  general  law.  Held— That 
"the  corporation  created  by  the  special  act  of  1878  remains,  but  its  power  to 
levy  a  tax  on  railroads  is  raodlfled  by  the  general  law  contained  in  section 
4101,  Kentucky  Statutes,  and  said  tax  should  be  distributed  pro  zata  between 
^be  schools.    The  finding  of  fact  by  the  chancellor  is  approved. 

Sprlgg  8s  Chelf  for  appellant. 

R.  h.  Stith  and  J.  D.  Irwin  for  appellees. 

-Appeal  from  Hardin.  Oiroult  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants,  the  board  of  trustees  of  the  Elizabethtown  Graded  School,  re- 
•covered  a  judgment  against  the  Louisville  &  Nashville  Bailroad  Go.  for  $2,- 
^87.05  on  account  of  sohool  taxes  levied  by  appellants  in  that  school  district. 
Appellees,  who  are  the  trustees  for  the  Elizabethtown  Colored  School  District, 
filed  their  petition,  claiming  a  pro  rata  distribution  of  the  fund  between  the 
white  and  colored  school  under  section  4101,  Kentucky  Statutes.  On  final 
hearing  the  court  adjudged  the  fund  pro  rated  between  the  two  districts,  and 
of  this  appellants  complain. 

Section  4101,  Kentucky  Statutes,  which  is  a  part  of  the  chapter  on  revenue 
•and  taxation,  Is  in  these  words:  "The  provisions  of  this  law  shall  not  be 
tsonstrued  to  apply  to  any  colored  school  district :  Provided,  That  the  same 
rate  of  taxation  assessed  against  the  real  estate  of  any  railroad  company  or 
corporation  in  any  graded  common  school  district,  or  common  school  district, 
in  any  year,  shall  be  assessed  against  all  of  the  taxable  property  in  such  dis* 
trict,  and  the  railroad  tax,  when  collected,  shall  be  paid  over  to  the  county 
'8U  perl  n  ten  dent  of  the  county  in  which  the  district  schoolhouse  wherein  the 
tax  assessed  shall  be  situated,   and  shall  constitute  and    be  held  by  the 
-ooanty  superintendent  as  a  graded  or  common  district  school  fund;   and 
the  said  fund  shall  be  apportioned  and  distributed  by  the  county  superin- 
tendent between  the  white  graded  common  school  or  white  common  school 
-distilot  wherein  said  tax  shall  be  collected,  and  any  colored  common  school 
district  which  shall  be  located  over  the  same  boundary;  the  distribution 
shall  be  in  the  ratio  that  the  whole  number  of  white  children  of  pupil  age 
■and  the  whole  number  of  colored  children  of  pupil  age  residing  in  the  dis- 
trict shall  bear  to  the  whole  number  of  children,  white  and  colored,  residing 
In  the  district  wherein  such  tax  shall  be  collected.*' 

It  is  earnestly  insisted  for  appellant  that  the  money  in  controversy  was 
-collected  under  and  by  virtue  of  a  special  act  of  the  legislature,  approved 
Jif  arch  29,  1878,  by  which,  among  other  things.  It  is  provided  that  the  county 
superintendent  shall  have  no  control  over  the  Elizabethtown  Graded  School, 
and  that  the  fund  arising  from  the  taxes  levied  under  the  act  shall  be  paid 
ito  the  treasurer  of  the  board  of  trustees  by  the  sheriff.  (Acts  1878,  volume 
1,  page  214.)  It  is  also  urged  that  under  that  act  the  property  of  negroes 
«an  not  be  taxed,  and  that  the  school  in  Elisabethtown  Is  maintained  under 
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this  aot,  and  has  never  been  changed  by  taking  the  steps  Indicated  in  see-^ 
tion  4488.  Kentucky  Statutes. 

Section  44*S8,  Kentucky  Statutes,  which  is  a  part  of  the  chapter  on  eehoolSv 
provides   that  this  law  is  not  tn  affect,  modify  or  repeal  any  local  or  special 
law  theretofore  passed  relating  to  the  public  schools,  such  as  the  act  of  1878, 
above  referred  to.    In  Hickman  College  v.  Trustees  Colored  Common  School, 
88  Ky.  Law  Bep.,  1271,  this  court  had  under  consideration  the  proper  con- 
struction of  these  statutes.    Hickman  College  was  created  by  a  special  act 
similar  to  the  act  of  1878  for  Elizabeth  town,  and  much  the  same  argument 
was  there  made  as  is  made  for  appellants  here.    Similar  oontroverfiies  had 
several  times  before  been  before  this  court  from  other  towns  under  similar 
special  statutes,  and  the  court  uniformly  held  that  the  money  collected  must 
be  divided  between  the  white  and  colored  districts.    The  previous  cases  ar» 
collected  in  that  opinion  which  only  reiterates  what>  the  court  had  before 
decided.    Section  4438,  Kentucky  Statutes,  being  a  part  of  the  chapter  on 
schools,  its  excepting  out  of  the  operation  of  that  chapter  such  special  acta 
as  the  one  in  question  has  no  reference  to  section  4101,  as  that  is  a  part  of 
the  act  on  revenue  and  tazatioD.    While  precisely  the  question  made  In  thla 
case  was  not  made  there,  the  reasoning  of  the  court  there  is  equally  appH- 
cable  to  this  case  as  to  that.     The  decision   is  baspd   upon  the  ground  that 
the  Constitution  contemplated  a  system  of  general  uniform  laws  throughout 
the  State,  and    although  a  private  or  special  act  relating  to  a  certain  com- 
mon school  district  remains  in  force  until  repealed,  if  the  general  assembly 
should  attempt  to  exempt  this  district  from  the  operation  of   the  geneal  law 
on  taxation,  although  in  conflict  with  the  special  act.  this  would  be  in  effect 
to  provide  by  special  act  for  a  railroad  tax  by  the  common  school  in  ques^ 
tion.     The   corporation  created  by  the  special  act  of  1878  remains,  but  Itft. 
power  to  levy  a  tax  on  railroads  Is  modified  by  the  general  law  contained  li^ 
section  4101,  Kentucky  Statutes.     Were  the  rule  held  otherwise  the  constitu- 
tional mandate,  that  aU  taxes  shall  be  levied  and  collected  by  general  law, 
would  be  ignored  (Constitution,  section  171),  and  notwithstanding  the  con- 
stitutional provision,  the  railroad  company  would  be  taxed  in  some  districts 
under  the  general  law,  and  in  others  under  special  acts. 

It  is   true  no  tax  has  been  levied  upon  the  property  of  the  colored  people^ 
but  of  this  appellants  are  In  no  condition  to  complain.     In  Harrodsburg 
Educational   District  v.  Trust<'e8  of  Colored   School   Di^triot,   £0  Ky.  Law 
Bep.,  1487,  this  court,  in   answer  to  this  very  objection,    paid:  ^'A  careful 
search  of  the  statutes  and  acts  will  disclose  the  fact  that  no  power  is  given 
to  any  school  district  to  tax  any  property  save  that  belonging  tn  colored  peo« 
*  pie,  and  this  section  under  consideration  liy  its  express  terms  provides  that 
no  colored  school  district  can   levy  and  collect  u  tax  from  a  railroad  com- 
pany.    The  right  to  tax  a  railroad  company  for  school  purpose's  is  exclusive- 
to  the  white  school  districts,  and  when  this  right  is  exercised  by  the  white- 
district  it  is  provided  that  there  shall  be  a  pro  rata  distribution  of  the  tax 
with  the  colored  district.    If  the  white  district  levies  no  tax,  no  tax  is  paid' 
by  the  railroad,  although  the  colored  district  may  levy  on   the  property  of 
the  colored  people  a  tax;  but  If  the  white  district  does  levy  a  tax  the  rail- 
road tax  collected  is  distributed  ratably  to  the  colored  district  regardless  ot^ 
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whether  it  levies  a  tax  or  not.    This  is  the  plain  and  clear  meaning  of  the 
ftatnte.    Its  wiadoin  or  pollcj  Is  for  the  leslslatnre,  not  the  oourts. " 

The  law  and  facts  having  been  submitted  to  the  oonrt,  bis  special  flndinga 
of  fact  must  be  treated  as  the  verdict  of  a  properly  instructed  jury,  and  can 
not  be  set  aside  unless  clearly  and  palpably  against  the  evidence.  Under 
this  rule  the  findings  of  fact  made  by  the  circuit  court  can  not  be  disturbed. 
While  the  colored  district  embraced  a  larger  territory  than  the  white  dis-* 
triot,  and  the  boundary  is  not  clearly  established  by  the  evidence,  still  it  is 
established  that  the  colored  district  included  nil  the  white  district  and  more 
besides.  The  circuit  court  made  the  apportionment  upon  the  basis  of  the 
number  of  white  and  colored  children  within  the  school  age  living  in  the 
boundary  covered  by  the  white  district,  and  his  conclusions  as  to  the  num- 
ber of  each  seem  warranted  by  the  testimony. 

Judgment  affirmed. 


LARRABEE  v.  LARRABEE. 

(Filed  January  27,  1903— Not  to  be  reported  ) 

Judicial  sales— Parties  to  aotions— Guardian  and  ward— Infants— A.  died 
intestate  leaving  B.,  his  wife,  and  C.  and  D.,  two  adult  children,  and  £. 
and  F.,  two  infant  grandchildren,  as  his  only  heirs  at  law.  B.  qualified  as 
administratrix  of  decedent  and  guardian  of  his  infant  grandchildren.  A 
part  of  the  estate  of  decedent  consisted  of  two  lots  in  the  city  of  Louisville. 
The  personal  representative  and  guardian  united  with  E.  and  F.,  the  infant 
grandchildren,  in  a  suit  to  sell  the  two  lots  as  indivisible  on  account  of  their 
being  unimproved  and  yielding  no  income.  Pending  the  action  C.  died, 
leaving  G.,  his  wife,  and  two  infant  children,  surviving.  C.  had  previously 
conveyed  his  estate  to  B.,  his  mother.  Answers  were  filed  by  the  original 
parties  joining  in  the  prayer  of  the  petition,  the  widow  of  G.  was  made  a 
defendant,  and  it  was  alleged  that  she  made  no  claim  to  the  property  lately 
owned  by  her  husband.  A  decree  of  sale  was  rendered  and  the  commissioner 
filed  his  report  of  sale.  After  this  report  was  filed  D.  died  unmarried  and 
childless,  having  devised  her  estate  to  B.,  her  mother.  A  supplemental  peti- 
tion was  filed,  to  which  E.  and  F.,  the  grandchildren,  were  made  defend- 
ants; also  the  widow  and  two  infant  children  of  G.  were  made  defendants^ 
and  a  guardian  ad  litem  for  all  of  said  infant  defendants  was  appointed,  and 
reported  that  tne  children  of  G.  had  no  interest  in  the  property  and  filed  ex- 
ceptions to  the  report  of  sale  for  the  infant  defendants,  £.  and  F.  One  of 
the  exceptions  was  on  the  ground  that  no  revivor  of  the  judgment  had  been 
entered.  Held— That  no  revivor  of  the  judgment  was  necessary.  It  was 
urged  as  exceptions  that  the  property  could  have  been  divided  without  ma- 
terially impairins  its  value,  and  that  the  price  was  Inadequate.  Held— That 
the  proof  shows  that  the  property  was  not  susceptible  of  division,  and  that  the 
sale  will  not  be  set  aside  on  the  sole  ground  of  inadequacy  of  price.  Another 
exception  was  that  when  the  plaintiff  became  the  purchaser  he  was  the 
guardian  of  said  infants.  Held— That  the  court  having  given  the  guardian 
permission  to  bid  there  was  no  error  in  his  bidding.  Another  exception  was 
that  the  infants  were  plaintiffs  by  their  guardian,  and  that  said  infants  were 
not  represented  other  than  ^y  plaintiff  as  their  guardian.  Held— That  it 
was  not  Deoesaary  for  the  infant  plaintiffs  to  have  representation  other  than 
by  their  guardian. 

Ghas.  H.  Stuart  for  appellant. 
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Tyler  Baroett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Cbaooery  division. 

DpinioD  of  the  oourt  by  Judge  Barker. 

Id  1898,  Dr.  John  A.  Larrabee  died  intestate  at  bis  residence  in  Lonls- 
^ille,  Jefferson  county,  Kentucky,  leavinfic  a  widow,  Harriet  B.  Larrabee, 
and  two  children,  Hattie  Lee  Larrabee  and  Joseph  B.  Larrabee,  and  two 
infant  srandohildren,  Marguerite  B.  Larrabee  and  John  Henry  Larrabee, 
whose  father,  John  Henry  L^irrabee,  had  died  in  the  year  lb88,  these  four 
being  his  only  heirs  at  law. 

After  the  dealh  of  the  said  Dr.  John  A.  Larrabee  his  widow,  Harriet  B. 
Larrabee,  was  duly  and  legally  appointed  by  the  Jefferson  County  Court, 
on  the  1st  day  of  July,  189S,  administratrix  of  said  John  A.  Larrabee,  and 
she  qualified  as  such  by  giving  bond  and  taking  l^he  oath  required  by  law; 
and  on  tbe  same  day  she  was  duly  and  legally  appointed,  by  order  of  the 
Jefferson  County  Court,  statutory  guardian  of  her  infant  grandchildren, 
Marguerite  B.  Larrabee  and  John  Henry  Larrabee,  who  were  infants  under 
the  age  of  fourteen  years. 

Part  of  the  estate  left  by  Dr.  John  A.  Larrabee  consisted  of  two  pieces  of 
real  property  situated  in  Louisville,  Ky.,  the  first  being  60x180  feet,  on  the 
northeast  side  of  Baxter  avenue,  and  the  second  being  100x150  feet,  on  Park 
avenue.  This  land  was  unimproved  and  nonproductive  of  income.  Where- 
upon Harriet  B.  Larrabee,  as  statutory  guardian  of  her  two  grandchildren 
aforesaid  and  in  her  own  right,  Instituted  this  action  in  the  Jefferson  Cir- 
cuit Court,  Chancery  branch,  first  division,  against  Hattie  Lee  Larrabee  and 
Joseph  B.  Larrabee  and  Fanny  E.  Larrabee,  hi8  wife, 

Tbe  petition  in  this  case  describes  the  land  herein  involved  by  metes  and 
bounds,  and  states  that  it  is  indivisible  without  malierial  injury  to  tbe  in- 
terest of  the  various  persons  owning  the  same;  that  Harriet  B.  Larrabee,  the 
widow,  is  willing,  and  consents,  that  her  dower  interest  in  same  should  be 
paid  to  her  out  of  the  proceeds  of  tbe  sale,  and  prays  that  said  land  be  sold 
as  provided  by  section  490  of  the  Civil  Code  of  Praotlce.  To  this  petition 
Hattie  Lee  Larrabee,  Joseph  B.  Larrabee  and  Fanny  K.  Larrabee  filed  their 
joint  answer,  in  which  they  confess  the  allegations  of  tbe  petition,  and  ad- 
mit all  of  its  statements,  and  join  in  the  prayer  for  tbe  sale  and  division  of 
the  proceeds,  and  waive  the  setting  at  rules,  and  consent  that  the  action 
might  be  submitted. 

On  the  27th  day  of  October,  1900,  the  court  entered  a  judgment  in  said  ac- 
tion in  accordance  with  tbe  prayer  of  the  petition,  and  ordered  a  sale  of  the 
property  herein  involved. 

On  tbe  1st  day  of  October,  1901,  the  plaintiff,  Harriet  B.  Larrabee,  filed  an 
amended  and  supplemental  petition,  stating  that  after  the  judgment,  but  be- 
fore the  order  of  sale  therein  provided  could  be  executed,  Joseph  B.  Larra- 
bee, one  of  the  defendants,  had  departed  this  life,  a  resident  of,  and  domi- 
ciled in,  the  city  of  Louisville.  Ky.,  leaving  a  last  will  and  testament, 
wherein  and  whereby  he  devised  all  of  his  estate,  real,  personal  and  mixed, 
to  bis  wife,  tbe  defendant,  Fanny  K.  Larrabee,  which  will  had  been  duly 
and  legally  probated  by  order  of  tbe  county  court  of  Jefferson ;  and  further 
stating  that,  pending  this  litigation,  said  Joseph  B.  Larrabee  had,  by  writ- 
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ten  ooDtraot,  eold,  aasigDed  and  oonveyed  to  the  plaintiff,  Harriet  B.  Larra- 
1)ee,  all  of  his  interest  in  his  father's  estate,  whether  real,  personal  or  mixed, 
which  said  writing  had  been  lost  or  misplaced,  bnt  alleging  that  the  defend- 
ant, Fanny  E.  Larrabee,  the  widow  and  sole  devisee  of  Joseph  B.  Larrabee, 
knew  of  and  approved  said  conveyance  by  said  Joseph  B.  Larrabee,  and 
makes  no  claim  to  any  part  of  said  estate,  and  praying  that  the  former  order 
of  sale  herein  made  may  be  executed,  and  the  lots  described  in  the  original 
petition  sold  on  terms  as  directed  in  the  former  Judgment  of  this  court,  and 
that  said  Harriet  B.  Larrabee  be  adjudged  to  own  the  interest  which  would 
iiave  gone  to  Joseph  B.  Larrabee. 

On  the  14tb  day  of  January,  1903,  the  action  was  again  submitted,  and  on 
the  8th  day  of  February,  190*3,  the  court  entered  a  supplemental  judgment, 
•decreeing  the  sale  of  said  property,  and  a  distribution  of  the  proceeds  !n  ao- 

■ 

oordance  with  the  prayer  of  the  supplemental  petition. 

Ou  the  88tb  day  of  June,  1909,  came  the  commissioner  and  filed  his  report 
of  sale  under  the  judgment  and  supplemental  judgment  aforesaid,  by  which 
it  appears  that  said  property  had  been  sold  by  said  commissioner,  and  pur- 
ohased  by  appellee,  Harriwt  B.  Larrabee,  in  her  own  right;  the  lot  50x180 
feet  on  the  northeast  side  of  Baxter  avenue  being  purchased  at  the  price  of 
$1,600,  and  the  property  fronting  100x160  feet  on  Park  avenue  was  purchased 
for  the  sum  of  1800. 

On  the  22d  of  September,  1909,  the  plaintiff  again  filed  an  amended  and 
supplemental  petition,  in  which  is  stated,  among  other  things,  that  on  the 
M  day  of  May,  1909,  Hattie  tioe  I^iarrabee  had  departed  this  life,  testate,  a 
resident  of,  and  domiciled  at  the  time  of  her  death  in,  Louisville,  Ey. ;  that 
•be  was  unmarried  and  without  issue,  and  by  said  will  she  devised  all  of  hnr 
•estate  to  her  mother,  the  plaintiff,  Harriet  B.  Larrabee,  and  that  she  therein 
Dominates  and  appoints  said  Harriet  B.  Larrabee  the  executrix  of  her  will, 
without  security.  The  said  will  was  duly  and  legally  probated  by  order  of 
the  Jefferson  County  Court  on  the  Slst  day  of  May,  1902,  on  which  said  day 
«aid  Harriet  B.  Larrabee  was  duly  and  legally  appointed  by  said  court  as 
executrix  of  said  will  and  duly  and  legally  qualified  as  such. 

Said  last  supplemental  petition  states  that  Joseph  B.  Larrabee,  deceased, 
left  surviving  him  his  widow,  Fanny  E.  Larrabee,  and  two  infant  children, 
John  Allen  Larrabee  and  Joseph  B.  Larrabee,  both  of  whom  were  infants 
tinder  the  age  of  fourteen  years,  and  without  any  statutory  guardian  in  the 
State,  but  who  are  in  the  care  and  custody  of  their  mother,  Fanny  E.  Lar- 
rabee. 

Said  petition  further  states  that,  since  said  sale  and  purchase  by  her  of 
«aid  property  she  had  an  offer  for  one- half  of  the  Baxter  avenue  lot  the  sum 
of  11,260 

In  this  last  supplemental  petition,  the  infant  plaintiffs,  Marguerite  B. 
Liarrabee  and  John  Henry  Larrabee,  are  made  defendantii,  and  the  court  ap- 
pointed Charles  E.  Stewart,  a  member  of  the  Louisville  bar,  as  guardian  ad 
litem  of  all  the  infant  defendants.  On  the  dd  day  of  October,  1908,  Charles 
K.  Stewart,  as  guardian  ad  litem  for  John  Allen  Larrabee  and  Joseph  B. 
Liarrabee,  infants  under  fourteen  years  of  age,  reported  that  the  father  of 
«aid  Infants,  Joseph  B.  Larrabee,  deceased,  by  his  will,  dated  June  SO,  1898, 
and  probated  June  4,  1901,  devised  all  of  his  estate,  except  a  few  small  items 
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of  personal  property  as  mementoB,  to  bis  wife,  defendant,  Fanny  K.  Larra- 
bee,  and  tbat  said  Fancy  K.  Larrabee,' by  ber  deed,  dated  Septjernber  20, 
lfK)2,  conveyed  all  of  ber  rlp^bts;  title  and  Interest  In,  and  to,  tbe  said  two 
tracts  of  land,  to  Harriet  B.  Larrabee,  and  neither  of  said  infants  have  any 
interest  Id  or  claim  to  said  two  trants  of  land  :  tbat  be  has  thoroughly  exam- 
Ined  the  case  and  the  records  thereof,  and,  after  sach  an  examination,  re- 
ports that  he  Is  unable  to  make  a  defease  to  this  action  of  said  John  Allen 
Larrabee  and  Joseph  B.  Larrabee;  and  on  tbe  same  day  said  Charles  E. 
Stewart,  as  guardian  ad  litem  of  Marguerite  B.  Larrabee  and  John  Henry 
Larrabee,  filed  his  report.  In  which  he  makes  exceptions  to  the  commission- 
er's report  of  sale,  and  asks  that  tbe  same  be  set  aside  and  held  fox  naught 
for  the  followinit  reasons: 

l£t.  Because  Hattle  Lee  Larrabee  died  on  May  8,  1002,  at  which  time  she- 
was  tbe  only  defendant  except   Fanny, K.  Larrabee.   widow  of  Joseph   B. 
Larrabee,  and  there  bas  not  been  any  revivor  of  the  judgments  herein. 

2d.  Because  the  lots  herein  Involved  could  have  been  divided  among  the' 
owners  without  materially  Impairing  their  value,  or  the  value  of  the  Inter- 
est of  the  infants  and  the  plaintiff  herein. 

Si.  That  tbe  price  bid  by  the  plaintiff  for  said  Baxter  avenue  lot,  il.600» 
was  wholly  Inadequate,  as  evidenced  by  the  fact  that  plaintiff  had  contracted 
to  sell,  and  would  have  sold,  one-half  thereof  for  11.250,  but  for  tbe  fact  tbat 
the  Kentucky  Title  Co.  refused  to  insure  the  title  for  reasons  herein  stated. 

4th.  When  the  plaintiff  became  the  purchaser  of  said  two  tracts  of  land 
sh()  was  the  guardian  of  said  two  infants. 

5th.  The  said  Infants  were  plaintiffs  by  their  guardian. 

6t.h..  The  said  infants  were  not  represented  herein  other  than  by  plaintiff* 
as  their  guardian. 

All  of  the  proceedings  of  the  sale  herein   involved  have  been  taken  with 
great  care,  and  all  parties  in  interest  have  been  properly  brought  before  the- 
court,  and  all  of  the  title  papers   required  by  law  to  be  filed  have  been  filed 
and  made  a  part  of  the  record,  and  this  record  is  free  from  any  doubt  or  con- 
fusion arising  from  carelessness  of  preparation.     There  was  no  necessity  for 
the  order   of  revivor  after  the   death   of   Hattie   Lee   Larrabee   because  her 
mother,  Harriet  B.  Larrabee,  was  the  sole  devisee  under  her  will.    The  object 
of  an  order  of  revivor  is  to  bring  before  the  court  parties  in  interest  who  are- 
not  already  before  tbe  court,  and  as  the   only  person  Interested  in  the  estate 
of  Hattie  Lee  Larrabee  was  already  before  the  court,  in  the  vigorous  prose- 
cution of  tbe  case,  the  law  does  not  require  the  doing  of  a  vain  and  useless 
thing.     The  evidence  sufiScit^ntly  shows  that  the  property  could  not  have- 
been  divided  without  materially  Injuring  the  Interest  of  the  owners  of  nime^ 
and  the  court  below  having  so  adjudged  upon  the  evidence  before  it,  we  will 
not  interfere  with  that  ruling. 

The  inadequacy  of  price  is  not  a  sufficient  ground  for  tbe  setting  aside  of 
the  judicial  sale,  wher«*  the  proceedings  have  been  tegular;  and  where  there 
is  no  allegation,  or  evldenop,  of  hny  fraud,  overreaching  or  f^harp  practice,, 
and  while  the  ccmrt  will  lonk  l^pnnly  into  the  acts  of  a  guardian  who  be- 
comes the  purrhnper  i  f  Itr  vnrd's  iPtHtp,  yot  when,  ns  In  this  care,  the  guar- 
dian has  first  obtaliiFd  the  pf^rnilFslon  from  the  chancellor  to  become  a  bidder 
at  the  sale,  we  will  not,  ulone  upon  the  ground  of  inadequacy  of  price,  se^ 
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aside  a  tale  to  said  ffQardlaii.  A  guard ian  who  bids  by  permlssioo  of  the- 
obancellor  stands  wltb  refereooe  to  tfae  sale  as  any  otber  piirobaser.  It  wa» 
sot  necessary  for  tbe  infant  plaintiffs  to  bave 'representbtlon  otber  tban  that 
of  tbeir  Kuardlan;  they  "Were  oo-plaSntlfls  with  ber,  aiid  Itwas  not  necessary 
for  tbem  to  have  any  other  representation  In' this  proceeding. 

Fanny  E.  Larrabee,  the  widow  of  Joseph  B.  Larrabee,  has  no  dower  in 
the  lots  in  question;  she  being  snl  Jnrls,  has  filed  her  answer  herein,  dis- 
claiming all  right  to  dower  or  other  Interest  in  the  property  In  question. 

We  are  not  able  to  see  any  error  in  this  record,  and  the  Judgment  of  the^ 
chancellor  is  affirmed. 


MoCARTY  V.  COMMONWEALTH. 
(Filed  January  88,  1903.) 

1.  Criminal  law— Insanity— Instructions— Appellant  was  convicted  of  the 
murder  of  his  wife,  and  tbe  death  penalty  fixed.  The  only  defense  was  in- 
eanity.  and  appellant  alone  gave  testimony  on  this  point,  staling  that  hia 
wife  bad  been  unfaithful  to  him,  and  that  seeing  her  in  the  company  with  a 
man  produced  such  mental  excitement  that  he  was  powerless  to  prevent 
killing  her,  which  he  did  by  foiUiwlug  her  and  shooting  her  in  the  back. 
The  court  speciflcally  charged  the  jury  as  to  all  of  the  evidence  concerning 
previous  assaults  and  threats  by  the  accused  that  it  was  admitted  solely  for 
the  purpose  of  showing  the  state  of  appellant's  mind,  if  it  did  not  phdw  it, 
and  of  his  motive;  and  that  the  jury  should  not  allow  same  to  influence 
tbeir  verdict  in  fixing  the  punishment  if  they  should,  from  the  other  evidence 
in  the  case,  find  the  defendant  guilty  of  tbe  crime  for  which  he  was  then 
being  tried.  Held— That  this  instruction  was  more  favorable  to  appellant 
tban  he  was  entitled  to.  Tbe  counsel  for  appellapt  contend  that  any  im- 
pulse that  at  the  time  may  be  irresistible  will  excuse  homicide.  This  is  not 
the  law.  The  court  properly  Instructed  the  jury  as  to  the  law  of  insanity 
that  would  excuse  the  homicide.    The  proof  sustains  the  conviction. 

2.  Misconduct  of  Commonwealth's  attorney— The  misconduct  of  the  attor- 
ney for  the  Gomroonwealth  In  bis  closing  argument  to  the  jury  can  not  be 
considered  on  appeal  as  his  remarks  are  not  part  of  the  record  and  no  excep- 
tions were  taken  to  same. 

W.  G.  Dunlap  for  appellant. 

W.  P.  Kimball  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  tried,  indicted  and  convicted  of  the  crime  of  willful  mur- 
der, and  sentenced  to  death.  He  was  found  guilty  of  having  maliciously 
and  feloniously  killed  his  wife  by  shooting  ber  in  the  back.  His  defense, 
and  tbe  only  defense,  was  that  of  Inpanlty. 

There  is  no  evidence  in  the  record  of  any  taint  from  this  malady  in  appel- 
lant's family,  or  in  him  previous  or  subsequent  to  the  killing.  No  witness- 
(estifled  that  in  his  opinion  appellant  was,  or  ever  had  been.  Insane.  Appel- 
lant claimed  that  be  had  reason  to  believe  that  bis  wife  bad  been  unfaithful 
to  him,  and  that  at  numerous  times  during  several  weeks  and  months  prior- 
io  tbe   killing  information  to  that  effect  had  come  to  him ;  that  be  had  fre- 
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qnently  diflcDssed  the  matter  with  his  w!fe.  On  the  fatal  oooasioo  he 
olalmed  that  he  saw  her  at  thct  home  of  a  Mrs.  Swlgert  in  the  company  of 
come  unknown  man,  and  that  Mrs.  Swigert's  house  had  a  bad  reputation. 
As  to  these  ooeurrences,  Inolndlns  the  killing,  appellant  testified  as  follows: 
^'I  thought  I  would  go  down  and  ask  Mrs.  Swlgert  where  she  was;  and  Bert 
MUler  said,  'come  on,  I  ain't  going  to  wait  here  all  night  for  you,  *  and  I  went 
on,  and  as  I  got  to  the  corner  of  the  kitchen  there,  I  commf>noed  coughing, 
and  I  heard  a  noise  at  the  other  end  of  the  little  passway,  and  I  looked  up 
and  saw  Lucy  (appellant's  wife)  and  a  man  standing  Inside  the  gate,  be- 
tween the  houses;  and  they  immediately  commenced  to  run,  the  man  first, 
and  Lucy  second,  but  as  they  opened  the  gate  I  saw  the  plain  figure  of  a 
man ;  but  Lucy  got  between  us  and  I  did  not  see  where  he  went,  but  when 
I  thought  of  the  past  and  all  that  had  been  told  me.  these  things  all  came 
up  before  me,  and  I  felt,  well,  I  do  not  know  how  I  did  feel,  to  think  of  all 
these  things  that  had  been  told  me,  and  tu  think  that  they  were  true,  and  I 
opened  the  gate,  and  I  heard  Mrs.  Swlgert  say,  'run,  my  God,  run,'  and 
Lucy  run  In  the  front  door  Into  the  front  room,  and  was  In  the  act  of  going 
through  the  middle  door  and  I  shot  her  twice,  and  run  out  right  quick  to 
eee  If  I  could  find  the  man  that  was  with  her.  I  went  around  the  house  to 
see  if  I  could  catch  him  or  not,  but  I  could  not  see  anything  of  Bert  MlUer 
or  the  man,  or  anybody  else,  but  when  I  came  to  myself  and  thought  about 
what  I  had  done  I  thought  I  had  better  see  my  mother;  I  thought  I  had  bet- 
ter see  her  first  myself  and  tell  her  what  had  happened,  and  I  thought  I 
would  then  give  myself  up." 

Instead  of  giving  himself  up,  appellant  hid  himself  under  a  house  In  the 
neighborhood*  where  he  was  found  and  arrested  by  the  oflSoers.  That  quoted 
above  is  the  only  elvdence  that  in  any  way  tends  to  establish  appellant's 
olaim  of  his  being  of  unsound  mind  at  the  time  of  the  killing,  If  it  does. 
The  only  other  witness  to  the  transaction,  except  Mrs.  Swlgert,  is  Bert 
Miller.  He  testified  that  appellant  was  drinking  and  was  somewhat  under 
tbe  influence  of  whisky;  that  the  killing  occurred  at  7  o'clock  in  the  even- 
ing, after  dusk.  The  witness  and  appellant  were  together,  hunting  for  Mrs. 
Lucy  McGarty,  tbe  deceased.  As  to  what  occurred  just  before  and  at  the 
time  of  the  killing  this  witness  said : 

"We  got  about  fifteen  feet  away  from  the  gate,  somewhere  along  about  that 
distance,  and  saw  his  wife  standing  there  talking  to  a  woman. 

"Where?" 

"A.  At  a  lattice  gate." 

"Q.  Between  the  two  houses?" 

"A.  Yes.  sir."    ♦    ♦    • 

*'Q.  Who  did  you  see?" 

"A.  This  woman  and  his  wife." 

"Q.  Which  woman?" 

"A.  I  do  not  know  who  she  was. " 

"Q.  Saw  Mrs.  Swlgert  and  a  woman?" 

*'A.  Not  Mrs.  Swlgert,  Mrs.  MoCarty," 

"'Q.  What  took  place  then?" 

**A.  He  broke  and  run  towards  her." 

•'Q.  Run  in  what  direction?" 
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"A.  Toward  Main  street;  when  be  ran  she  slamioed  It  too  and  be  Jerked 
It  open,  and  followed  ber  Into  the  front  door.'* 

*'Q.  Did  yon  follow  them?" 

"A.  Yee,  sir:  I  got  as  far  as  tbe  front  porch,  and  as  shernn  be  mn  rigbt 
behind  ber  and  shot  ber  twloe,  and  as  he  shot  ber  she  hallooed :  'Ob,  Lord 
Ood,  help,'  and  be  bad  bis  arm  aroond  her  and  let  her  down  and  ran  ont." 

*'Q.  Ton  say  bis  wife  and  this  woman  were  standing  at  tbe  lattloe  gate?*' 

••A.  Yes,  sir." 

Mrs.  Swlgert  referred  to  did  not  testify  in  the  case.  It  was  shown  that 
shortly  after  this  tragedy  she  beoaroe  violently  Insane  from  the  fright  and 
shook,  and  was,  and  has  since  been,  confined,  nnder  Terdiot  and  judgment 
of  tbe  Fayette  Circnit  Court,  in  tbe  Eastern  Lnnacic  Asylnm  at  Lexington. 

Evidence  was  admitted  that  on  the  previons  evening,  and  on  nnmerons  oc- 
casions before,  running  back  for  several  months,  appellant  bad  abnsed  and 
beat  and  otherwise  mistreated  bis  wife.  The  motive  for  this  conduct  was 
shown  to  be  beoanse  she  did  not  give  him  money,  and  some  witnesses  in- 
timate beoanse  she  did  not  give  him  money  to  buy  whisky.  Appellant  was 
without  means,  idle  and  dissipated.  He  had  done  little  or  no  work  for  a 
nnmber  of  months,  while  his  wife  bad  heen  at  work  as  a  domestic.  Nn- 
merons threats  are  proven  in  which  appellant  had  said  he  would  kill  his 
wife.  Tbe  court  specifically  charged  the  jury,  as  to  all  of  the  evidence  con- 
cerning previous  assaolts  and  threats  by  the  accused,  that  it  was  admitted 
solely  for  the  purpose  of  showing  the  state  of  appellant's  mind,  if  it  did 
show  it,  and  of  bis  motive;  and  that  the  Jury  should  not  allow  same  to  in- 
fluence their  verdict  in  fixing  the  punishment,  If  they  should  from  the  other 
evidence  in  tbe  case  find  tbe  defendant  guilty  of  tbe  crime  for  which  he  was 
then  being  tried.  Certainly  this  action  of  the  court  was  as  favorable  to  ap- 
pellant as  o6uld  be  expected,  Indeed  more  favorable,  probably,  than  be  was 
entitled  to.  • 

Whether  appellant's  wife  had  in  fa6t  been  unfaithful  to  him,  or  bad  given 
him  cause  to  believe  or  suspect  it,  is  not  at  all  clearly  sfaown  by  the  proof. 
And  even  if  it  bad  been,  it  was  also  shown  conclusively,  and  by  appel- 
lant's own  testimony,  that  be  continued  for  weeks  to  live  with  ber  after 
having  been  told  of  her  alleged  wrong.  His  subsequent  act  of  killing  ber 
can  not  then  be  reasonably  attributed  to  tbe  supposed  Jealous  frensy  aroused 
by  a  sudden  and  unexpected  revelation  of  bis  wife's  infidelity.  Rather, 
though  it  be  conceded  that  he  had  the  suspicion  claimed,  and  reasonable 
grounds  therefor,  it  appears  that  he  was  executing  a  determination  pre- 
viously and  coolly  formed,  and  announced  in  numerous  threats,  to  himself 
execute  upon  her  a  dire  vengeance.  Appellant  complains  of  the  instruc- 
tions given  by  the  court  to  the  jury  on  the  subject  of  insanity.  They  are  in 
the  identical  language,  excepting  names,  used  by  the  same  court  on  the  trial 
of  Portwood.  Portwood's  defense  was  insanity.  He  was  convicted  and  sen- 
tenced to  death.  On  appeal  this  court  held  that  the  Instructions  given 
fairly  presented  the  law,  and  the  Judgment  was  affirmed.  (Portwood  v. 
Commonwealth,,  104  Ky.,  496.) 
Tbe  instructions  as  to  insanity  are  as  follows: 

**9d.  If  the  defendant  did  shoot  Lucy  MoCarty,  but  at  the  time  be  shot 
ber  tbe  defendant  did  not  have  mental  capacity  sufficient  to  enable  him  to 


1430  MO  OABTY  V.  COMMONWEALTH. 

.   .  •  .  »        ..  • 

know  and  uDderstand  that  It  was  wroog  to  shoot  said  Lucy- MoCarty,  the 
^iefendant  was  of  UDSoiind  mind:  or  if  the  defendant  did.:sboot  said  Lnoy 
McCarty.  bqt  at  the  time  be  shot  her  the  defendant  ^as  prompted  to  do 
«uoh  shooting  by  an  impulse,  resulting  from  a  diseased  mind,  of  snob  tIO- 
lence  that  it  overcame  the  will  of  the  defendant  and  constrained  him  to 
shoot  said  Lucy  MoCarty  when  he  did  not  wish  to  shoot  her,  the  defendant 
was  of  unsound  mind. 

''8d  If  the  defendant  did  shoot  Lncy  McCarty,  bat  at  the  time  he  did  so 
the  defendant  had  mental  capacity  sufficient  to  enable  him  to  know  right 
from  wrong,  and  if  at  the  time  he  had  will  power  soffioieutto  enable  him 
to  choose  between,  shooting  and  refraining  from  shooting  said  Lnoy  Mo- 
Carty, the  defendant  was  of  sound  mind;  and  if  the  defendant  did  shoot 
Xiuoy  McCarty,  but  at  the  tipiehe  did  so  the  defendant  had  mental  rapacHy 
sufficient  to  enable  him  to  know  right  from  wrong,-  and  if  bis  mind  was 
free  from  disease,  then  no  impulse  to  shoot  said  Juucy  MoCarty,  no  matter 
how  violent,  and  no  matter  how  completely  it  dominated  the  will  of  the  ae 
fendant,  was  unsoundness. of  miqd." 

The  argument  is  directed  priocipaUy  against  the  expression  at  the  close  of 
the -third  Instruptlon  :  "If  his  mind  was  free  from  disease,  then  no  impulse 
to  Hhoot  said  Lucy  MoCarty,  qo  mattei?  how  violent,  and  no  matter  how 
oonipletely  it  dominated  the  will  of  the  defendant,  was  unsoundness  of 
mind."  It  must  be  the  ooutention  of  appellant's  counsel  that  any  impulse 
that  at  the  time  may  be  iriesistihle  will  excuse  homicide.*  Happily  for 
society  this  is  not  the  law.  Otherwise  .an  ungovernable  temper,  or  violent, 
brutish  passion,  or  frenzy  caused  by  indignation*  or  anger  or  drunkenness 
or  altprcatlon  would  excuse  /such  one.  Only  persons  insane,  or  who  have 
never  reached  years  of  discretion,  are  not  accountable  for  the  commission  of 
crime.  Even  then  the  insanity  that  excuses  is  such  as  deprives  the  person 
corauiitting  the  act  of  his  reason  or  w411  in  that  particular  transaction.  The 
irresistible  impulse  reoogni^ced.by  the  law  is  that  only  i*esulting  from  men- 
tal disease,  from  the  derangement  of  the  mind  caused  by  a  disease  of  the 
mind.  It  is  not  material  how  recently  the  derangement  may  have  occurred. 
A  person  acts  under  an  insane,  irresistible  impulse  when  by  reason  of  the 
duress  of  mental  disease  he  has  lost  the  power  to  choose. betwe«»n  right  and 
wrong,  to  avoid  doing  the  act  in  question,  his  free  agency  being  at  the  time 
destroyed.  (1  Bishop's  Criminal  Law,  section  887;  Parsons  v.  St>ati*,  81 
Ala.,  677;  60  Am.  Rep.,  198;  Fortwood  v.  Commonwealth,  supra;  Graham 
V.  Commonwealth,  16  Ben  Monroe.  &b7;  Brown  v.  Commonwealth,  14  Bnsb, 
898;  Moore  v.  Commonwealth,  93  Ky.,  637.) 

Another  and  final  complaint  is  that  the  attorney  for  the  Commonwealth 
exceeded  his  authority,  find  abused .  his  privilege  In  the  closing  argument 
to  the  jury.  The  remarks  complained  of  are  not. shown  in  the  bill  of  exoep- 
tlODS,  nor  does  It  appear  from  the  record  that  there  was  objection  or  excep- 
tion thereto.  We  can  not,  from  the  record,  say  that  anything  was  said  by 
the  prosflouting  attorney  in  his  argument  that  is  the  subject  of  review  by 
this  court.  Counsel  for  appellant  flies  with  his  brief  what  purports  to  be  a 
newspaper  report  of  a  portion  of  the  Commonwealth  attorney's  argument. 
It  must  be  plain  that  the  court  could  not  take  notice  of  such  an  objeotion 
thus  presented. 
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Ad  nnobjeotloDable  jary  of  the  oommnnlty,  seleoted  fairly,  uoder'tbe^duty 
alike  of  enfbrciDg  the  criminal  laivs  of  the  State  in  this  case  and  of  deter- 
mining  under  proper  instrnotions  and  i^uarded  legal  procedure  tbe  faot  of 
the  defendant's  guilt,  have  found  him. guilty  of  the  orin?e  charged.  We  can 
not  say  that  the  evidence  doee  not  support  their  verdict.  In  their  discretion 
tbey  have  inflicted  the  severest  penalty. 

There  appears  to  us  to  be  no  error  in  the  record,  wl^erefore,  the  judgment 
must  be  affirmed. 


SCOTT,  &o.  T.  PENDLBY,  BY,  &c. 

(Filed  January  28.  1003.) 

Schools— Employment  of  teacber-rA.,  B.  and  C.  were  trustees  of  a  common 
school  district,  and  on  the  1st  day  of  July,  IJBOI,  A.,  while  in  jail,  finned  a 
contract  with  6.,  employing  appellee  as  teacher  of  said  school,  in  the  ab- 
sence of  C,  the  other  trustee,  who  had  no  notice  of  the  meeting.  On  the  Sd 
day  of  July,  1001,' A.  resigned  as  trustee  and  D.  was  appointed  his  successor. 
On  the  6tb  dnfy  of  July,  1001,  after  notice  had  been  served  on  B.,  a  meeting 
was  held*;  at  which  B.  did  not  attend,  C.  and  D.  made  a  contract  of  eraploy- 
inent  of  appellant  as  teacher.  Appellee  obtained  a  temporary  restraining 
-order  against  appellant  and  the  triisteeB.  C.  and  D.,  restraining  appellant 
from  teaching  the  school,  and  appellee  tauffht  the  school,  and  this  appipal 
involves  the  question  as  ^  whether  appellee  was  legally  elected  as  teacher. 
Held— That  she  was  not  lt>gally  elected  tfacher.  No  meeting  of  the  trustees 
oan  be  held  unless  all  are  present,  or  unless  the  absent  member  had  notice, 
provided  the  absent  member  is  in  the  county  and  with  reasonable  effort  and 
diligence  the  notice  could  have  been  served  on  him. 

I 

N.  T.  Howard,  W.  B.  Gardner  and  J..W.  Harreld  for  appellants. 

Gufly  &  WhallD  and  Taylor  &  Borah  for  appellees. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  Ist  day  of  July,  lOUl,  Thomas  Baxter,  G.  W.  Doolin  and  W.  T. 
Blanohett  were  the  trustees  of  school  district  No.  71  in  Butler  county,  Ken- 
tucky, and  on  that  day,  in  the  county  jail  where  Blanchett  was  confined  on 
«  charge  of  felony,  the  said  Blanohett  and  Doolin  made  and  executed  a 
written  contcaot,with  appellee  Pendley  to  teach  the  school  for  that  district 
for  that  school  year.  It  is  agreed  that,  no  call  was  made  for  this  meeting, 
held  in  t^e  jail,  nor  did  Baxter,  the  other  trustee,  have  any  notice  of  same. 
On  the  dd  day  of  July  Blanchett  resigned  as  trustee  and  one  Galloway  was 
•appointed  and  qualified..  On  the  6tb  of  said  month,  and  after  notice  had  been 
•erved  on  Doolin,  the  other  trustee,  a  meeting  was  called  for  the  purpose  of 
employing  a  teacher,  and  at  said  meeting,  Doolin  not  attending,  Baxter 
•and  Galloway  entered  into  a  written  ooptraot  with  appellant  Scott  to  teach 
iba  Bohool.  Both  appellant  and  appellee  bad  notice  of  the  contract  of  each 
other.  On  the  l^th  of  July  thereafter  appellant  Scott  oomnienoed  to  teach 
the  gchool  and  ^.^ppi^lle^  filed  tbip  action,  setting  forth  her  contract,  and  ob- 
toined  a  temporary  restraining  order  against  appellant  and  trustees  Baxter 
«Dd  Galloway,  prohibiting  Scott  from  teaching  the  school  and  the  trusteed 
from  preventing  her  the  use  of  the  schoolhouse,  and  the  appellee  entered 
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and  tought  the  sohoo).    The  only  qnestion  neoessary  for  the  court  to  deter^ 
mine  is,  was  the  appellee  entitled  to  teach  the  school  under  her  con  tract  f 

The  Kentucky  Statutes,  section  4445,  in  so  far  as  applicable,  reads  as  fol> 
lows :  The  trustees,  in  their  corporate  capacity,  at  a  meetlns  called  for  thafe 
purpose,  shall  employ  a  qualified  teacher,  agree  with  him  as  to  compensa- 
tion, etc. 

We  have  not  been  cited  to,  nor  have  we  been  able  to  i3nd,  any  decisions  of 
the  Court  of  Appeals  of  Kentucky  construing  this  part  of  said  statutes.  W» 
have  been  referred  to  an  opinion  of  the  Supreme  Court  of  Arkansas,  in 
which  case  the  same  question  was  involved.  In  that  case  this  language  la 
used :  "It  is  necessary  that  a  contract,  to  be  binding  on  the  district,  should 
be  executed  at  a  board  meeting  at  which  all  the  directors  are  present,  oi  at 
which  the  one  absent  had  notice.  We  appreciate  the  practical  importance  of 
this  question,  but  entertain  no  doubt  as  to  its  proper  solution  either  on  rea- 
son or  authority.  The  different  members  of  a  board  scattered  in  the  pur- 
suit of  their  several  avocations  are  not  the  board.  Duties  are  oast  upon 
boards  composed  of  a  number  of  persons,  in  order  that  they  may  be  dis- 
charged with  efficiency  and  wisdom  arising  from  a  multitude  of  counsel. 
This  purpose  can  not  be  realized  without  reference  to  the  matters  Intrusted 
to  them  before  they  take  action  thereon.  After  conference  the  board  will 
often  escape  unwise  measures,  to  wbiclr  each  of  the  members  acting  sep- 
arately would  have  committed  themselves,  either  from  haste,  immature  dia- 
oretion,  or  an  unwillingness  to  shorten  the  allotted  span  of  life  under  the 
entreaties  of  an  importunate  agent  or  teacher.  The  public  select  each  mem- 
ber of  the  board  and  is  entitled  to  his  services;  this  it  can  not  enjoy  if  two 
members  can  bind  it  without  receiving  or  even  suffering  the  counsel  of  the 
other.  Two  could,  if  they  differed  with  the  third,  overrule  his  judgment 
and  act  without  regarding  it;  but  he  might  by  his  knowledge  and  reason 
change  the  bent  of  their  minds,  and  the  opportunity  must  be  given  hlnk. 
We  conclude  that  two  directors  may  bind  the  district  by  a  contract  made  at 
a  meeting  at  which  the  third  was  present  or  of  which  he  had  notice;  but  do 
contract  can  be  made  except  at  a  meeting,  and  no  meeting  can  be  held 
unless  all  are  present  or  unless  the  absent  member  had  notice.  We  do  not 
decide  that  the  members  of  a  board  may  not  act  separately  and  without 
meeting  in  a  matter  whioh  involves  no  exercise  of  discretion." 

This  court  is  of  opinion  that  this  part  of  the  above  quotation,  *'no  meet- 
ing can  be  held  unless  all  are  present  or  unless  the  absent  member  had  no- 
tice,"  should  be  qualified  by  adding  thereto  these  words :'' Provided  tfao 
absent  memlier  is  in  the  county,  and  with  reasonable  effort  and  dlligenoo 
the  notice  could  have  been  served  on  him.** 

It  is  the  opinion  of  this  court  that  the  cotatract  of  appellee  with  DooHn 
and  Blanchett  was  made  contrary  to  the  statute,  and  that  she  had  no  right 
to  teach  the  school  thereunder.  It  is  stated  that  Baxter  had  preivloiialy  ex- 
pressed himself  in  opposition  to  contracting  with  appellee  and  Doolin'wltb 
appellant,  and  Blanchett  had  promised  both,  and  appellee  claims  lor  tlitft 
reason  that  notice  to  Baxter  was  unnecessary  and  useless.  If  these  state- 
ments be  true,  it  more  clearly  shows  the  necessity  of  bringing  the  board 
together,  or  at  least  giving  all  an  opportunity  of  coming  together,  and  ex« 
changing  reasons  and  arguments  before  enterlDg  Into  a  oontraot  with  a 
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teacher.  Certainly  Baxter  should  have  had  an  opportuDlty,  If  he  desired^ 
io  ooDDeotioD  with  DooUd,  to  reaaoo  with  aod  try  to  oonvince  Blanchett 
that  the  oontraot  with  appellee  should  not  have  been  entered  into. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  oansa 
remanded,  with  directions  to  dismiss  appellee's  petition. 

Judge  Settle  not  sitting. 


WESTEBN  UNION  TELEGBAPH  CO.  v.  HEBNING. 

(Filed  January  28,  1908— Not  to  be  reported.) 

Telegraph  companies— Delay  in  delivering  message— Measure  of  damages— 
A  telegram  was  senc  from  ClarksviUe,  Tenn.,  directed  to  appellee  at  Clin- 
ton,  Ey.,  announcing  the  death  of  his  mother.  Appellant  delayed  the  de- 
livery to  appellee  until  it  was  too  late  for  him  to  arrive  in  ClarksviUe  before 
the  burial.  He  went  on  the  first  train  after  receiving  the  message,  but  ar- 
rived too  late.  This  action  for  damages  for  the  delay  resulted  in  a  verdict 
for  1700  for  appellee,  from  which  this  appeal  is  prosecuted.  Errors  in  in- 
structions are  relied  on  for  a  reversal.  Held— That  the  court  erred  in  giving 
the  first  instruotion,  which  authorized  the  jury  to  find  for  plaintiff  if  they 
believed  that  appellant  was  guilty  of  negligence  in  the  delivery  of  the  tele- 
gram, but  did  not  fix  any  measure  of  damages.  The  second  instruotion 
authorized  them  to  find  as  directed  by  the  first  instruction,  and  that  they 
might  enhance  this  sum  by  considering  appellee's  mental  suffering.  The 
court  should,  in  substance,  have  said  to  the  jury  that  if  they  find  for  the 
plaintiff  upon  the  evidence  and  instructions  they  should  find  a  sum  that 
will  compensate  bin)  for  the  injury  to  his  feelings  and  mental  anguish,  if 
any,  shown  by  the  evidence,  as  the  result  of  bis  failure  to  be  present  at  the 
burial  of  his  mother. 

Biohards  &  Bouald  and  George  H.  Fearons  for  appellant. 

« 

Bobertson  &  Thomas  and  Evans  &  Dear  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  brought  in  the  Hickman  Circuit  Court  against  the  appel- 
lant by  the  appellee  for  damages  for  the  failure  to  deliver  to  him  a  telegran> 
sent  from  ClarksviUe,  Tenn.,  May  8,  1900,  announcing  the  death  of  hia 
n)other,  and  for  negligence  in  not  delivering  said  message  in  a  reasonable 
time,  thereby  preventing  him  from  attending  the  burial  of  his  mother.  The 
message  read  :  "Come  at  once;  your  mother  is  dead,"  and  was  directed  to 
appellee  at  Clinton,  Ky.,  in  charge  of  George  Martin,  who  lived  just  across 
the  street  from  the  office  of  the  appellant.  Appellee  lived  one  and  one- half 
miles  in  the  country.  The  message  was  received  at  the  Clinton  office  at  19.61 
p.  m.  and  was  not  delivered  to  George  Martin  until  about  4  p.  m.,  and  was 
at  once  sent  out  by  him  (Martin)  to  appellee.  The  appellant  made  no  at- 
tempt to  show  any  reason  for  the  delay  in  the  delivery  of  the  message.  As 
soon  as  he  received  the  message  he  took  the  first  train  thereafter  and  started 
for  ClarksviUe,  but  did  not  reach  there  until  the  afternoon  of  the  next  day» 
which  was  about  two  hours  after  the  burial  of  his  mother. 

vol.  21—91 
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EvidoDoe  was  heard,  the  jury  Instruoted  and  they  returned  a  Terdlot 
against  the  appellant  for  the  sum  of  $700.  Appellant  filed  reasons,  and 
moved  the  court  to  set  aside  the  verdict  and  judgment.  The  court  overruled 
the  motion  for  a  new  trial,  and  the  case  is  here  on  appeal.  The  appellant 
cited  many  reasons  why  this  case  should  he  reversed,  but  we  perceive  no 
error  prejudicial  to  appellant,  except  instructions  one  and  two  given  by  the 
court  to  the  jury,  which  read  as  follows: 

'*No.  1.  The  court  instructs  the  jury  that  if  they  believe  fron|  a  prepon- 
derance of  the  evidence  that  the  defendant,  the  Western  Union  Telegraph 
Co.,  by  its  officers,  agents  and  servants  failed  to  deliver  to  the  plaintiff  or  to 
G.  W.  Martin,  within  a  reasonable  time  after  its  reception,  the  telegram 
dated  May  8,  1000,  informing  plaintiff  of  the  death  of  his  mother,  tben  the 
law  is  for  the  plaintiff,  and  tbey  will  so  find,  and  say  how  much  the  defend- 
ant shall  pay  not  exceeding  11,000,  the  amount  claimed  in  the  petition.  If 
tbey  believe  from  the  evidence  that  by  reason  of  the  failure  by  the  defendant 
to  deliver  the  message  the  plaintiff  was  prevented  from  attending  the  burial 
cf  his  mother,  and  to  look  upon  her  face  before  she  was  buried. 

"No.  2.  The  court  further  says  to  the  jury  that  if  they  find  for  the  plain- 
tiff, they  have  the  right  to  take  into  consideration,  in  malsing  their  verdict, 
mental  suffering  of  the  plaintiff  in  failing  to  attend  the  burial  of  his  mother, 
or  to  look  upon  her  face  before  her  interment." 

We  are  of  ih«  opinion  that  the  court  erred  in  the  instructions  in  not  fixing 
the  criterion  upon  which  the  appellee  was  entitled  to  recover.  The  jury 
were  told  that  they  might  find  for  the  plaintiff  and  say  how  much  the  de- 
fendant shall  puy,  not  exceeding  the  amount  claimed  in  the  petition;  and 
In  the  second  iuBtruction  that  tbey  had  a  right  to  take  into  consideration 
the  mental  suffering  of  the  plaintiff  in  failing  to  attend  the  burial  of  his 
mother.  The  jury  were  authorrized  in  the  first  instruction  to  fix  their  own 
criterion  of  recovery,  and  say  bow  much  the  defendant  should  pay;  by  the 
second  instruction  the  court,  in  effect,  said  that,  in  addition  to  what  they 
thought  the  defendant  ought  to  pay,  tbey  might,  to  enhance  the  sum,  con- 
sider appellee's  mental  suffering. 

In  the  case  of  L.  &  N  R  R.  C.  v.  Sanders,  19  Ky.  Law  Rep.,  1944,  this 
court  reversed  tlio  case  mainly  for  the  reason  that  the  following  language 
was  us^d :  "The  jury  will  find  for  the  plaintiff  such  damages  as  they  may 
deem  proper  from  all  the  evidence  and  clrcumstancHS  in  the  case.*' 

The  court,  in  that  case,  said  that  this  instruction  left  the  jury  at  liberty 
to  find  punitive  damages.  The  court  should,  in  substance,  have  said  to  the 
jury  that  if  they  find  for  the  plaintiff  upon  the  evidence  and  instructions, 
they  should  find  a  sum  that  will  compensate  him  for  the  injury  to  his  feel- 
ings and  mental  anguish,  if  any,  shown  by  the  evidence,  as  the  result  of  his 
failure  to  be  present  at  the  burial  nf  bis  mother,  etc. 

For  these  reasons  the  judgment  is  reversed  and  the  case  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


JONES  V.  COMMONWEALTH. 

(Filed  January  28,  1908.) 

Criminal  law— Filing  away  indictments  against  objection  of  defendant- 
Appellant  was  indicted  for  the  crime  of  murder,  and  he  came  into  court 


r»^' 
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«Dd  ble  case  waF  set  for  trial  for  a  day  durlDg  the  term  and  was  be  admitted 
to  ball  in  the  sum  of  $8,060,  bat  the  oase  was,  on  motion  of  appell^ntj  oon- 
tlniie4^1^i  the  following  term,  and  set  for  trial  on  a  fixed  day.    On  the 
•oalllng  of  the  case  for  trial  appellant  was  In  oonrt  with  his  attaomeya  and  / 
witnesses  and  ready  for  trial,  when  the  attorney  tqr  the  GomxnoiiweaLth. 
'moved  to  disoharge  the  witnesses  and  appellant  from'  bis  bond,  and  to  fila 
away  the  indictment  with  leave  to  reinstate  on  motion  of  attorney  for  the , 
'Commonwealth.    Appellant  objected  to  said  motion  and  demanded  a  trial. 
'The  ooart  overruled  the  objeotion  and  sustained  the  motion^  to  which  appel- 
lant objected  and  has  prosecuted  this  appeal.    Held— That  the  practice  of 
filing  away  Indictments  with  leave  to  reinstate  is  approved,  but  section  11  of 
the  Bill  of  Rights  of  the  Constitution  provides  that  '*in  all  criminal  prosecu- 
tions the  accused  has  the  right,  to  be  by  himself  and  oounsel,  to  demand  the  ' 
iiature  and  cause  of  the  accusation  against  him  and  to  meet  the  -witnetaes, 
and  to  have  compulsory  prooess  for  obtaining  witnesses  in  his  favor^  ^  ,*    * 
-and  in  prosecutions  by  indictment  or  information  he  shall  have  a  speedy  trial 
by  an  impartial  jury  of  the  vicinage."    These  guaranties  are  for  the  protec- 
tion Of  the  citizen,  and  no  rule  of  practice,  however  ancient  or  sacred,  should 
-deprive  him  of  them.    The  lower  court  abused  this  rule  of  practice,  and  the 
-court  declares  that  an  Indlot-njeDt  should  never  be  so  disposed  of  when   the  ' 
•accused,  being  present,  objects  thereto  and  in  good  faith  demands  a  trial. 

Smith  &  Ingram  and  Wm.  Low  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant.  Hiram  Jones,  was  indicted  by  the  grand  jury  of  Bell  county 
^or  the  murder  of  one  James  Shumate,  resulting,  as  alleged,  from  the  will- 
ful, wanton  and  malicious  act  of  the  appellant  in  placing  obstructions  on  , 
the  railroad  track,  whereby  an  engine  and  cars  of  which  Shumate  had. 
-charge,  as  engineer,  were  derailed  and  wrecked,  and  he  crushed  and  wounded 
to  suoh  an  extent  that  he  at  once  died.  The  Indictment  was  returi^ed  and 
filed  in  the  Bell  Cirqult  Court  October  18,  1901.  On  the  same  day  appellant 
appeared  in  court  and  the  case  was,  by  order  of  .the  court,  .set  for  trial  on 
the  l7th  day  of  the  term  in  progress.  Thereafter  (and  presumably  on  the 
17th  day)  a  continuance  of  the  case  was  grantf'd  the  appellant,  and  by  con- 
sent of  parties  it  was  set  for  trial  on  the  18th  day  of  the  succeeding  May 
tarra.    The  appellant  was  thereupon  allowed  bail  in  the  sum.of  Jd.OOO. 

Od  the  16bh  day  of  the  May  term,  1902,  the  cause  was  called  for  trial  and 
appellant  being  again  in  court,  answered  that  he  was  ready  for  trial,  but. 
the  Qoromonwealth's  attorney,  .finno^pced  that  the  prosecution  was  not 
ready.jTcu^^  tEiaJij.and  moved,  the  court.. tp  discharge  the  witnesses,  ^and  the  ap- 
pella^p^t^ronp  bis  bQpdt,{^Pd  to  file  the  indictment  a>vay,  with  the  right  to 
reins^e^i|i  on  mo^iop  of  tb.e  Qoija|^pnwfaUh..  to  which  motion  appellant 
objeate^^  and  insisted  that  t^e  pas^  ^be  dismissed ^oi;  that  he  be, granted  a 
trial»  bifii  pQliwl^i8tand]|ng  his  o.^je^jtlpn  th^  ^P^.^^QP  ^'  f*^^  Coxpmon wealth's 
attorney  .y^^a^, sjjstalne.d,.an!^,, the »iJQ^c^nje^t.J^^  ^^^f,;/^.?  the.couyt  yraa  filed  , 
away,  Yltjh  je;jv^  to  redop^et  upon  potjop^qf , the  Gj^wvm weajtb>  attorney. 
To  t5^©;,p^«r  J^l^S :,<5*fpo5ijljg  .o/  ^th^  JLnOlfit^^ieE^jt,  ftjpc?  ,t9  the  refusal,  of  the 
court  to  grant  him  a  trial,  appellant  excepted  at  the  time  and  prayed  an 
4ftppeal  to  this  court,  which  was  granted. 
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Tbe  practice  of  flliog  away  indictments,  though  never  autborlfed  by  legis- 
lative enactment,  has  long  obtained  in  this  State.  It  either  came  to  ns  ai  *. 
part  of  the  common  law,  or  wae  devleed  by  aome  one  or  more  of  the  pioneer 
Jurists  of  our  Commonwealth  to  whose  wisdom  we  are  indebted'IW  mnob 
that  is  good  in  our  present  system  of  Jurisprudence.  At  any  rate  tlie  long 
continuance  of  the  practice,  and  its  convenience  as  well,  admonish,  us  that 
it  would  be  uuwise  to  abrogate  it  altogether.  We  think  it  the  better  policy, 
therefore,  in  determining  whether  this  practice  should  have  been  followed 
in  the  case  before  us  to  lay  down  some  geneml  rules  which  will  indicate  to 
the  circuit  courts  tbe  limitations  that  shuuhl  bu  observed  in  the  future 
attempts  to  follow  it. 

This  court  has,  in  two  instances,  decided  that  the  filing  away  of  an  in- 
diotiuent,  with  leave  to  reinstate,  did  not  operate  as  a  dismissal  thereof,  but 
oniy  as  a  discontinuance  of  the  case  for  the  time  being.  Tbe  first  case  in 
wbich  the  court  so  held  was  that  of  Ashlool:  v.  Commonwealth,  7  B.  M.,  44. 
Ashlock  was  indicted  in  the  Fayette  Circuit  Court  for  maintaining  a  faro 
banlr.  At  the  next  term  of  the  court,  no  process  having  been  served  on  the 
defendant,  the  following  order  was  entered  In  the  case:  *'0n  motion  of  the 
Commonwealth's  attorney  it  is  ordered  that  this  case  be  stricken  from  tbe 
docket  with  leave  to  reinstate  it  hereafter  by  motion." 

Subsequently  process  issued  upon  the  Inilictment  and  was  served  upon  the 
defendant,  and  at  tbe  succeeding  term  of  the  court,  the  case,  on  motion  of 
the  attorney  for  the  Com mou wealth,  was  reinstated  upon  the  docket,  after 
which  there  was  atrial,  resulting  in  tbe  conviction  of  the  defendant.  Id 
considering  the  exception  taken  to  the  orders  of  the  circuit  court  filing  away 
and  redocketlng  the  case  thia  oouit  said:  "An  order  striking  a  suit  from 
the  docket  made  on  motion  of  the  plaintiff,  and  without  reservation  or  qual- 
ification, we  should  be  inclined  to  regard  as  a  voluntary  dismissal,  or  dis- 
continuance, and  as  placlcg  the  case,  after  the  term  when  the  order  was 
made,  beyond  the  power  of  the  court  But  here  the  right  to  reinstate  the 
case  on  the  docket  being  expressly  reserved,  tbe  order,  we  think,  should  not 
be  constiued  as  a  dismissal  or  discontinuance,  but  as  a  mere  removal,  or 
omission,  of  the  case  upon  the  docket.  If  right  in  this  constMiotlon  of  the 
order,  the  case  was  still  in  court,  and  the  iesuing  and  service  of  process 
before  it  was  replaced  on  the  docket  was  not  unauthorUed  or  invalid.  The 
order  is,  however,  in  our  opinion,  unusual,  and  we  would  not  be  understood 
as  approving  such  a  rule  of  practice,  perceiving  no  necessity  nor  sufficient 
reason  for  it,  and  it  may  have  the  effect  to  delude  and  entrap  litigants." 

The  second  case  that  came  before  this  court,  in  which  the  practice  of  filing 
away  indictment,  was  called  in  question,  was  that  of  Commonwealth  v.  Bot- 
toms, 21  Ky.  Law  Rep.,  1159,  and  involved  a  construction  of  an  order  en- 
tered in  the  Adair  Circuit  Court,  whereby  eight  several  Indictments  pending 
in  that  court  against  one  Joe  Bottoms  for  the  unlawful  selling  of  spirltuona 
liquors  were  filed  away,  with  leave  to  reinstate  without  notice,  with  the  con- 
sent, atid  upon  tbe  promise,  of  Bottoms  that  he  would  not  again  sell  snob 
liquors.  But  later  Bottoms  was  again  indicted,  tried  and  convicted  for  a 
■iitailar  offense,  and  thereafter  the  eight  Indictments  were,  by  dlreotioto  ef 
the  Commonwealth's  attorney,  redocketed  by  the  clerk  of  tbe  bourt  and 
process  Issued  thereon  against  Bottoms,  who  appeared  In  court  and  filed  &.. 
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Vwrlfeten  motion  to  strike  the  Indiotmeots  from  the  docket,  wbioh  motion 
waa  BQStalned  by  the  oonrt.  In  reversing  the  judcnment  of  the  lower  oourt 
In  thus  disposiog  of  the  Indlotments  this  oonrt  said  :  "Where  the  defendant 
Is  before  the  oonrt  and  the  case  stands  for  trial  we  are  not  aware  of  any 
Tule  of  praokioe  that  wonld  authorize  the  attorney  for  the  Commonwealth 
on  bis  own  motion  to  file  the  indlotment  away  on  conditions  and  bold  the 
proseontion  in  terrorem  over  the  defendant,  and  we  do  not  approve  of  snob 
praotioe.  However,  snob  was  done  in  this  ease,  and  with  the  consent  of  the 
-appellee,  and  upon  terms,  and  it  being  shown  that  the  terms  had  been  vio- 
lated by  the  appellee,  he  should  not  complain  if  tbe  attorney  for  the  Com- 
monwealth proseouties  tbe  indictments  to  trial  as  the  agreed  order  recites  he 
may  do,  nor  is  there  anything  in  the  order  itself  or  its  effect  that  forbids 
«uob  action  by  tbe  Commonwealth.  Tbe  legal  effect  of  such  an  order  was 
«imply  a  continuance  Indefinitely  and  an  exoneration  of  any  bail  for  appear- 
-anoe  unless  the  contrary  should  appear  in  the  order,  and  upon  reasonable  no- 
tice being  given  to  the  accused  the  case  might  stand  for  trial  at  any  term 
of  court.  We  think  this  might  be  done  without  showing  a  violation  of  tb^ 
promise  to  abstain  from  farther  violations." 

Tbe  facte  of  the  case  before  us  are  In  many  respects  unlike  those  of  the 
two  cases  mentioned.  In  the  first  case  the  accused.  Ashlock,  had  not  been 
served  with  process,  and  was  not  in  oourt  when  the  order  taking  the  Indict- 
ments from  the  d^oe^et  with  leave  to  reinstate  was  entered.  In  the  second, 
Bottoms  was  in  court  in  obedience  to  its  process  when  tbe  order  was  taken 
•and  gave  his  consent  thereto,  but  in  this  case  the  appellant,  Jones,  was 
under  bond  for  his  appearance,  and  upon  the  calling  of  tbe  case  for  trial  be 
was  present  with  bis  witnesses,  and  demanded  a  trial,  which  was  refused, 
und  the  Indictment,  over  his  objection  and  protest,  was  stricken  from  the 
'docket,  with  leave  to  the  Commonwealth's  attorney  to  have  it  reinstated  at 
his  will.  We  regard  this  action  of  the  lower  court  as  an  abuse  of  tbe  rule  of 
practice  in  question,  and  we  do  not  hesitate  to  declare  that  an  indictment 
should  never  be  so  disposed  of,  when  tbe  accused,  being  present,  objects 
thereto,  and  in  good  faith  demands  a  trial. 

The  Constitution  of  our  State  provides  that  "in  all  criminal  prosecutions 
tbe  aocQsed  has  the -right  to  be  heard  by  himself  and  counsel,  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  to  meet  the  witnesses  face 
to  face,  and  to  have  compulsory  prooess  for  obtaining  witnesses  in  his 
favor.  *  *  *  And  in  prosecutions  by  indictment,  or  informotion.  he 
«hall  have  a  speedy  trial  by  an  impartial  jury  of  tbe  vicinage. "  (Constitu- 
tion, section  11,  Bill  of  Rights.)  These  guaranties  are  for  the  protection  of 
tbe  citizen,  and  no  rule  of  piaotice.  however  ancient  or  sacred,  should  deprive 
falm  of  them.  We  do  not  bold  that  in  no  case  should  the  "filing  away"  of 
«n  Indictment  be  allowed,  for  it  is  permissible  when  doue  before  the  arrest 
of  tbe  defendant,  or  before  service  of  process  upon  him,  and  it  should  cer- 
tainly be  allowed  where  tbe  defendant  is  present  in  court,  and  consents,  or 
fails  to  object  thereto.  It  is  contended  for  the  Commonwealth  that  the  order 
appealed  from  is  not  final,  and  if  so  that  the  appeal  should  be  dismissed. 

In  a  tense  tbe  order  does  not  appear  to  be  final,  for  it  does  not  prevent  the 

^Common wealth's  attorney  from   redocketing    the  case  and  renewing  the 

proseontion  at  any  time,  but  in  a  much  more  important  sense,  and  as  It 
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I  •  - 

affeota  tbe  appellant,  the  order  mast,  we  think,  be  treated  as  final  for  th^ 
pnrpoBefl  of  an  appeal,  for  while  it  stands  he  is  powerless  to  seonrd  a  trial, 
however  innocent  he  may  be,  yet  all  the  while  resting  under  a  grave  charge^ 
afleoting  his  reputation  and  endangering  his  life  or  liberty.    What  renoedy 
has  he  if  refused  the  right  of  appeal?    If  he  were  to  move  the  lower  oourt  t<v 
redooket  the  oase  and  dismiss  the  indictment,  tbe  order  of  that  court  over* 
ruling  the  motion  would  be  no  more  final  than  the  one  appealed  from. 
Neither  mandamus  nor  injanofcion  will  lie  to  control  a  court  in  the  exercise- 
of  its  judicial  discretion,  and  the  writ  of  prohibition  can  only  be  employed 
to  prevent  an  inferior  court  of  limited  jurisdiotion  from  proceeding  in  »- 
matter  out  of  ltd  jurisdiction. 

We  are  of  the  opinion,  therefore,  that  the  court  has  the  jurisdiction  to  en- 
tertain the  appeal,  and  that  to  hold  otherwise  would  amount  to  a  denial  or 
justice.     Tbe  judgment  or  order  appealed  from  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  set  it  aside  and  to  redooket. 
the  case  that  the  appellant  may  have  as  speedy  a  trial  as  will  be  consi stents 
with  the  ends  of  justice. 
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(Filed  January  88,  1903— Not  to  be  reported.) 

New  trial— Unavoidable  casualty  or  miBfortune— Appellant  was  sued   by 
appellee,  and  immediately  employed  A.  and  B..  partners  in  the  practice  of 
law,  to  make  defense  for  her.    The  arrangement  was  made  with  A.,  and  she^ 
bad  no  communication  with  B.  about  the  matter.    A.  immediately  went  ta> 
the  clerk's  office  and  found  that  no  return  had  been  made  on  tbe  sumVncns. 
He  then  went  to  the  sheriff's  office  and  made  diligent  inquiries,  and  failed  to> 
find  that  tbe  summons  had  been  served.    On  the  calling  of  the  ease  at  the- 
July  rules,  no  defense  having  been  made,  judgment  by  default  was  given,  as 
the  process  bad  been  served  in  time.    This  suit  was  then  brought  for  a  new 
trial,  as  provided  in  section  618,  Civil  Code  of  Practice.     The  cout  overruled 
tbe  motion,  from  which  this  appeal  is  prosecuted.     Tbe  petition  set  up  the 
facts  above  stated,  besides,  that  A.,  the  attorney,  was,  under  the  advice  of  hlft 
physician,  compelled  to  leave  the  city  for  bis  health,  and  did  not  return  for- 
several  months;  that  owing  to  the  facts  he  learned  concerning  tbe  service  or 
the  process  and  tbe  fact  that  the  court  was  about  to  adjourn,  and  that  he^ 
reasonably  concluded  that  the  oase  would  not  be  called  for  trial  before  Sep- 
tember; that  neither  he  noi  appellant  knew  of  the  judgment  having  been 
entered  until  more  than  sixty  days  afterward.    Held— That  under  tbe  clr> 
cumstanoes  a  new  trial  should  have  been  granted,  as  there  was  no  lack  of 
diligence  on  the  part  of  either  the  appellant  or  her  attorney.    While  the- 
neglect  of  the  attorney  furnishes  no  grounds  for  a  new  trial,  the  facts  alleged 
show  that  tbe  attorney  exercised  due  diligence. 

Pryor  &  Saplnski  for  appellant. 

Falrleigh,  Straus  &  Eagles  for  appellee. 

Appeal  from  Jefferson  Circuit  Courc,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  sued  by  appellee  In  tbe  Jefferson  Circuit  Court  (Law  an  A 
Equity  division)  upon  a  note.    Judgment  was  rendered  by  default.    Thli^ 
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suit  was  broQffbt  by  appellant  against  appellee  for  a  new  trial  of  the  first- 
named  aotion,  under  seotfon  618  of  tbe  Civil  Code,  on  the  ground  of  "un- 
avoidable casualty  or  misfortune,  preventing  the  party  from  appearing  or 
defending." 

Appellant  employed  a  firm  of  attorneys  to  prepare  and  present  ber  defense. 
Tbe  doty  of  looking  up  the  status  of  tbe  case  and  preparing  and  filing  the 
answer  within  tbe  time  required  by  the  statute  and  tbe  rules  of  tbe  court 
was  devolved  upon  and  undertaken  by  Mr.  Pryor  of  the  firm  so  retained. 
Tbe  firm  was  spoken  to  by  appellant  about  the  middle  of  June,  she  having 
informed  them  that  she  bad  just  been  sued  by  appellee,  and  informed  them 
of  the  nature  of  ber  defense  to  tbe  action.  Mr.  Pryor  directly,  and  with  due 
diligence,  went  to  tbe  court,  examined  th^  files  of  the  case,  and  found  that 
tbe  summons  bad  not  been  returned.  He  then  went  to  tbe  sheriff's  office, 
and  failed  to  find  there,  after  diligent  inquiry,  when  it  bad  been  executed, 
or  that  It  bad  been  executed.  But  from  tbe  time  in  tbe  month  when  tbe 
client  came  to  him,  and  from  the  absence  of  tbe  return  upon  the  summons, 
he  assumed,  and  not  unreasonably,  under  tbe  facts  shown,  that  the  caSis 
would  not  stand  for  answer  at  tbe  rules  about  tbe  first  of  July,  as  the  court 
was  preparing  to  adjourn  for  the  summer  vacation  ib:i mediately  after  the 
calling  of  tbe  docket  at  the  July  rulep  mentioned.  Mr.  Pryor  assumed  that 
the  cause  would  not,  and  could  not  then  be  called  for  answer  until  tbe  recon- 
vening of  the  court  in  the  fall.  Howevor,  be  was  prevented  by  a  severe  ill- 
ness from  looking  further  into  the  matter  at  that  time,  and  under  tbe  direc- 
tion of  bis  physician  was  required  to  leave  tbe  city  for  a  period.  In  the 
meantime  tbe  case  was  called  at  tbe  rule  day  of  Ist  of  July,  and  it  then  ap- 
pearing that  the  summons  bad  been  served  a  sufficient  length  of  time  to  en- 
title tbe  plaintiff  to  judgment  by  default,  and  no  one  answering  for  tbe 
defendant  (Mr.  Pryor  having  been  called  out  of  the  city  by  his  illness),  judg- 
ment was  rendered  in  favor  of  tbe  plaintiff  against  appellant  for  the  full 
amount  of  tbe  note  sued  upon.  Neither  appellant  nor  counsel  knew  of  this 
proceeding  until  more  than  sixty  days  after  tbe  judgment  was  entered. 
Thereupon  this  suit  was  brought  to  vacate  that  judgment  upon  the  grounds 
stated.  It  is  proper  to  say  that  it  does  not  appear,  nor  Is  It  suggested,  that 
appellee's  counsel  knew,  or  had  notice,  of  tbe  fact  that  appellant  contem- 
plated a  defense  to  the  note,  or  that  she  had  retained  counsel  for  that  pur- 
pose. 

The  question  is  whether,  under  this  state  of  case,  appellant  ](ias  made  such 
a  showing  as  entitled  her  to  tbe  relief  of  a  new  trial  under  the  section  of  tbe 
Code  quoted.  It  is  a  familiar  rule  of  law  that  a  new  trial  will  not  be  granted 
on  account  of  neglect  of  parties  or  their  attorneys.  (Patterson  v.  Mathews, 
8  Bibb,  80;  Pieiyton  v.  McQuown,  97  Ky.,  768.)  It  has  always  been  held  that 
a  mistake  by  counsel  as  to  the  day  a  case  is  set  for  trial  is  not  ground  for  a 
new  trial.  The  court  Is  of  opinion,  however,  that  this  case  does  not  present 
a  state  of  negligence  either  on  tbe  part  of  appellant  or  ber  counsel,  nor  is  It 
the  result  of  a  mistake  on  their  part.  « 

From  tbe  facts  shown  we  are  satisfied  that  appellant's  counsel  took  every 
step  to  present  her  defense  that  an  ordinarily  prudent  and  careful  practi- 
tioner under  similar  circumstances  would  have  taken.  And  we  are  equally 
satisfied  that  but  for  the  misfortune  of  the  serious  illness  of  appellant's  at- 
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torney  bavlDg  tbls  matter  In  charge,  he  would  havp  presented  the  defense  Id 
due  time,  and  would  have  been  present  so  as  to  have  prevented  the  default 
judgment  when  it  wa6  taken.  The  question  then  is,  whether  the  Illness  of 
one  of  a  firm  of  attorneys,  who  is  specially  charged  with,  and  who  has  under- 
taken the  defense  of  a  suit  in  court,  is  such  a  misfortune  and  unavoidable 
casualty  as  is  contemplated  by  subsection  7,  section  518  of  the  Code.  If  it 
had  been  shown  that  the  other  members  of  the  firm  of  attorneys  had  known 
of  the  circumstances,  or  had  been  put  upon  inquiry  with  reference  thereto, 
it  would,  of  course,  follow  that  the  sickness  of  one  of  them  would  not  ex- 
cuse the  nonaction  of  the  others.  But  the  court  is  of  opinion  that  under 
the  facts  stated  above,  and  shown  in  the  record,  the  case  is  brought  within 
the  fair  meaning  of  tbe  section  of  the  Code  quoted.  The  appellant,  without 
fault  upon  her  part,  and  by  the  casualty  of  the  sickness  of  her  counsel,  who 
alone  had  tbe  matter  of  her  defense  in  hand,  and  upon  whom  she  was  rely- 
ing, was  prevented  from  presenting  the  defense  now  set  forth  in  this  case, 
{ind  which  is  conceded  to  be  a  valid  one. 

The  new  trial  should  have  been  granted,  and  to  that  end  the  judgment  is 
reversed  and  cause  remanded  for  proper  proceedings  consistent  herewith. 


ARNETT  V.  COMMONWEALTH. 
(Filed  January  S8,  1903. ) 

1.  Criminal  law— Indictment— Appellant  was  convicted  of  voluntary  man- 
slaughter under  an  indictment  for  murder,  and  on  appeal  complains  that 
the  indictment  is  defective  in  failing  to  state  that  tbe  offense  was  committed 
feloniously.  Held— That  as  appellant  failed  to  urge  this  objection  on  tbe 
trial  it  is  too  late  to  raise  it  the  first  time  in  the  Court  of  Appals. 

3.  Continuance— The  court  did  not  err  in  refusing  a  continuance  on  ac- 
count of  the  absence  of  witnesses  as  the  affidavit  for  a  continuance  was  de- 
fective, in  failing  to  state  that  tbe  witnesses  were  not  absent  by  his  consent 
or  procurement,  or  where  they  were  at  that  time,  or  what  gi'ounds  existed" 
for  the  expectation  that  their  testimony  might  be  procured  if  the  case  was 
continued,  besides,  the  facts  proposed  to  be  proven  would  not  have  been  com- 
petent. 

S.  Evidence— Dying  declarations— It  is  urged  that  the  court  erred  in  per- 
mitting the  wife  of  the  deceafted  to  testify  as  to  a  dying  declaration  of  her 
husband,  because  the  wife  was  incompeti«nt  to  testify  to  said  declaration  of 
her  husband,  and  said  declaration  was  incompetent  because  It  was  not  made 
under  a  consciousness  of  impending  death.  Held— That  tbe  facts  and  sur^ 
rounding  circumstances  show  that  the  statement  of  tbe  dying  man  was 
competent  as  a  dying  declaration,  and  it  was  competent  for  the  wife  of  the 
deceased  to  prove  tbe  dying  declaration.     , 

J.  A.  Scott,  A.  H.  Stamper,  D.  D.  Sublett  and  B.  G.  Williams  for  appel- 
lant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Elliott  Arnett,  was  convicted  of  voluntary  manslaughter 
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1x1  tbe  MagoflSo  Gironit  Court  under  an  Indictment  obarging  bim  wltb 
tbe  murder  of  8.  B.  Salyer,  and  bis  punishment  fixed  at  confinement 
In  tbe  penitentiary  for  a  term  of  five  years.  He  complains  upon 
tbis  appeal  tbat  a  number  of  errors  prejudicial  to  bis  substantial  rights 
occurred  upon  tbe  trial,  and  for  which  be  asks  a  reversal:  First,  it  is  in- 
sisted tbat  tbe  indictment  under  which  be  was  tried  %nd  convicted  is  fatally 
-defective,  in  tbat  It  fails  to  allege  tbat  the  killing  of  Salyer  was  feloniously 
-committed,  and  in  support  of  this  contention  refers  us  to  Kalin  v.  Common- 
weal tb,  84  Ky.,  854.  It  was  held  in  tbat  case  tbat  tbe  lower  court  erred  in 
overruling  tbe  demurrer  filed  by  tbe  defendant  to  tbe  indictment.  But  in 
this  case  tbe  sufficiency  of  tbe  indictment  was  not  called  in  question  in  the 
lower  court  by  the  defendant  in  any  way.  But,  on  tbe  contrary,  tbe  jury 
were  instructed  on  tbe  theory  that  tbe  offense  was  feloniously  committed. 
Vfe  think  it  is  too  late  after  the  case  has  been  tried  out  in  tbe  lower  court 
for  a  defendant  to  raise  this  question  for  the  first  time  in  this  court. 

Appellant  next  complains  tbat  the  trial  court  erred  in  overruling  bis  mo- 
tion for  a  continuance.  The  affidavit  filed  in  support  of  this  motion  falls  to 
state  tbat  tbe  witnesses  whose  testimony  defendant  desired  to  avail  himself 
of  were  not  ab.^tent  by  bis  consent  or  procurement,  or  where  they  were  at 
tbat  time,  or  what  grounds  existed  for  the  expectation  that  their  testimony 
might  be  procured  if  the  case  was  contioued.  Besides,  the  alleged  facts 
^biob  ho  recites  he  would  prove  by  these  absent  witnesses  would  not  have 
^Men  competent,  if  they  bad  been  present. 

The  next,  and  most  important,  ground  relied  on  is  that  the  court  erred  in 
permitting  Mrs.  Jane  Salyer,  tbe  widow  of  tbe  deceased,  to  prove  an  alleged 
^ying  declaration  which  was  made  to  her  a  short  time  previous  to  his  death 
by  her  husband.    It  is  insisted  that  this  testimony  was  incompetent,  both 
because  it  did  not  sulBclently  appear  tbat  tbe  dying  declarations  were  made 
under  a  sense  of  impending  death,  and  for  the  additional  reason  tbat  under 
section  606  of  the  Civil  Code  "tbe  wife  was  Incompetent  to  testify  even  after 
the  cessation  of  tbe  marriage  relation  to  any  communication  made  to  her  by, 
her  husband  during  marriaee. "    Tbe  facts  relied  on  to  show  the  admissibil- 
ity of  tbe  dying  declaration  as  testified  to  by  tbe  witness   are  that  her  hus- 
band said  to  her  several  times  after  he  was  wounded  tbat  he  could  not  get 
'well;  did  not  expect  to  live;  and  tbat  be  made  the  declaration  offered  in  evi- 
•dence  on   tbe  day  be  died;  that  he  said   in  the  same  conversation  that  bis 
time  was  short;  tbat  perhaps   it  was  best;    that  previous  to  making   tbe 
i3eclaration  he  had  been  gradually  sinking  for  several  days.    To  render  the 
«tatement8  of  a  person  admissible  as  dying  declarations,  such  person  need 
not  in  express  words  declare  tbat  be  is  about  to  die,  or  make  use  of  equiva- 
lent language.  '  The  essential  preliminary  fact  to  be  proven   to  render  it 
oompetent  is  tbat  they  were  made  under  a  consciousness  of  impending  death. 
And  this  may  be  determined  not  only  by  what  he  declares  on  the  subject, 
but  alao  by  bis  evident  danger  and  surrounding  circumstances.    The  testi- 
mony on  this  point  leaves  no  room  to  doubt  tbat  the  deceased  realized  that 
be  waa  about  to  die,  and.  In  our  opinion,  there  was  sufficient  foundation  for 
tbe  dying  declaration.    (People  v.    Commonwealth,   87  Ky.,  487;  Common- 
wealth v.  Mathews,  89  Ky.,   287.)    In   the  case  of  the   Commonwealth   v. 
Jtfinoc  89  Ey.,  556,  this  court  had  before  it  a  question   which  involved   sub- 
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aeotion  8  of  seotion  606  of  the  Civil  Code,  which  proyides:  "No  prisoDer  itt 
the  penitentiary  of  this  State,  or  of  any  other  country,  shall  testify,  nor  shall 
any  person  testify  for  himself  against  such  prisoner." 

And  it  was  held  that  a  convict  in  the  penitentiary  was  competent  to  tes- 
tify as  a  witness  in  a  criminal  proceeding  unless  he  had  been  convicted  of 
tome  one  of  the  ofFenses  referred  to  in  section  8  of  chapter  99  of  the  General 
Statutes.  The  court  said :  "It  seems  to  us  that  the  section  can  not  be  mada 
applicable  to  criminal  procedure,  for  the  two  Codes  are  wholly  and  necessarily 
distinct,  and  in  every  instance  where  it  seems  to  have  intended  a  section  in 
one  of  them  should  be  treated  as  a  part  of  both,  it  has  been  so  expressly  pro- 
vided. Moreover,  the  lan^nage  of  and  reason  for  that  section  shows  it  was. 
intended  to  apply  to  the  testimony  of,  nor  of  others,  against  convicts  in- 
criminal  cases.*' 

And  this  case  was  referred  to  and  approved  in  Hllbert,  Jr.  v.  Common- 
wealth, 21  Ky.  Law  Rep.,  638,  where  the  court  said:  "On  grounds  of  public 
policy  the  wife  can  not  testify  against  the  husband  as  to  what  came  to  her 
from  him  confldentially  or  by  reason  of  the  marriage  relation,  but  this  rule- 
does  not  apply  to  a  dying  communication  made  by  the  husband  to  the  wife- 
on  the  trial  of  the  one  wfao  killed  him.  The  declaration  of  the  deceased 
made  in  extremis  in  such  ca.ses  is  a  thing  to  be  proven,  and  this  proof  may 
be  ade  by  any  competent  witness  who  heard  the  statement.  The  wife- 
may  testify  for  the  State  in  cases  of  this  character  as  to  any  other  fact 
known  to  her. 

Green  leaf  on  Evidence,  section  387,  in  stating  the  reason  for  the  rule  at 
common  law,  says:  **The  great  object  of  the  rule  is  to  secure  domestic  hap- 
piness by  placing  the  protecting  seal  of  the  law  upon  all  confidential  cotn- 
munications  between  husband  and  wife,  and  whatever  has  come  to  the 
knowledge  of  either  by  means  of  the  hallowed  confidence  which  that  relation 
inspires  can  not  be  afterwards  divulged  in  testimony,  even  though  the  other 
be  no  longer  living  " 

But  in  sention  843  the  same  author  says:  "But  though  the  husband  and 
'  wife  are  not  admissible  as  witnessf-B  against  each  otherwhere  either  Is  di- 
rectly interested  in  the  event  of  the  proceeding,  whether  civil  or  criminal 
yet  in  collateral  proceeding  not  immediately  affncting  their  mutual  interest, 
either  evidence  is  receivable."  The  same  rule  is  announced  in  Wharton  on 
Criminal  Evidence,  section  427  (8d  edition). 

It  can  not  be  contended  that  the  dying  declaration  testified  to  by  the  wit- 
ness Wds  a  confidential  communication  made  to  her;  on  the  contrary,  it  waa 
evidently  made  in  the  furtherance  of  justice,  for  the  express  purpose  that  it 
should  be  testified  to  in  the  prosecution  of  the  defendant.  The  rule  an- 
nounced in  Scott  V.  Common  wealth.  04  Ky. ,  5il,  is  not  in  conflict  with  this 
view  of  the  law.  In  that  case  the  husband  was  on  trial  for  murder,  and  the- 
court  held  a  letter  written  bj,  him  to  his  wife,  while  he  was  confined  in  jalk 
to  be  a  confidential  communication,  and,  therefore,  not  competent  evidence 
against  hiiu.  We  are.  therefore,  of  the  opinion  that  it  was  competent  for 
the  wife  of  the  deceased  to  prove  the  dying  declaration. 

The  instructions  fairly  submit  th»  law,  and  upon  the  whole  we  see  do  error 
In  the  record.    The  judgments  must,  therefore,  be  affirmed. 

Whole  court  sitting. 
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LEXINGTON  RAILWAY  CO.  v.  FAIN'S  ADM'R. 

(Filed  January  28,  1903— Not  to  be  reported.) 

Blectrlolty— NefcliffeDoe— iDBtruotloDS— Tblfl  aotion  was  brought  to  recover- 
damaires  for  tbe  death  of  a  boy  fourteen  years  of  age  who  tonohed  a  pnlley 
wire  which  extended  down  a  pole,  and  whioh,  by  oomlng  in  contact  with 
the  main  wire,  became  charged  with 'electricity.    There  was  no  insulation 
of  tbe  wire  at  the  point  that  the  boy  touched  it  to  prevent  the  injury.    The- 
instructions  given  to  tlto  jury  on  the  degree  of  care  required  of  appellant. 
were  more  favorable  to  appellant  than  the  law  and  evidence  authorized,  for- 
they  in  substance  told  tbe  jury  that  appellant  was  only  required  to  use  such 
means  as  would  prevent  the  escape  of  the  current,  instead  of  which  they 
should  have  been  instructed  that  it  was  appellant's  duty  to  know  Ijhe  con- 
dition of  tbe  wire,  and  to  use  the  utmost  care  to  keep  it  safely  protected  by 
proper  insulation,  in  order  that  those  exposed  to  likelihood  of  contact  with 
it  might  escape  Injury.    The  law  is  well  settled  in  this  State  that  those  who. 
manufacture  op  use  electricity  for  private  advantage  must  do  so  at  their 
peril,  and  the  only  way  to  prevent  accidents  where  a  deadly  current  is  used 
is  to  have  perfect  pretectlon  at  those  points  where  people  are  likely  to  come- 
in  contact  with  it.    It  is  doubtfal  whether  there  was  any  proof  of  contribu- 
tory negligence  on  the  part  of  the  boy,  but  that  question  was  properly  sub- 
mitted to  the  jury.    The  verdict  allows  only  reasonable  damages  for  the  losa 
of  life,  and  the  instructions  as  to  tbe  measure  of  damages,  although  objec- 
tionable, were  not  prejudicial. 

R.  C.  Stoll,  Morton  &  Darnall  and  Breckinridge  &  Shelby  for  appellant. 

Allen  &  Danoan  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

One  Eastin  Fain,  a  boy  fourteen  years  of  age,  was  killed   in  the  city  of 
Lexington,  December  18,  18W,  by  an  electric  shock  received  from  one  of  the> 
wires  of  appellant.    His  father,  the  appellee,  A.  J.  Fain,  having  qualified 
as  administrator  of  his  estate,  brought  suit  against  appellant  in  the  Fayette- 
Circuit  Court,  and  upon   the  trial  recovered  a  verdict  and  judgment  for 
$4,500.    A  new  trial  was  refused  by  the  lower  court,  and  appellant  asks  a  re- 
versal of  that  judgment  by  tbls  court.     It  appears  from  tbe  record  that  ap- 
pellant at  the  date  mentioned  was  operating  an   electric  light  plant   in 
Lexington  and  furnishing  electric  light  to  the  city,  by  means  of  arc  lamps, 
located  at  various  places  therein.     One  of  the  aro  lamps  was  sospended  over 
the  center  of  the  Intersection   of  C^he^tnut  and  Sixth  streets,  and  was  at- 
tached to  a  wire  rope  strung  between  two  poles,  one  erected  on  the  south- 
west corner  of  Sixth   and   Chestnut   streets,  and   tbe  other  on   the  corner 
diagonally  opposite.    To  this  w.ire.  called  the  "span  wire,"  was  fastened  a 
pulley  wire  which  ran  from  the  top  of  the  aro  lamp;  then  passed  through  a 
pulley  fastened   to  the  suspension  wire  at  the  center  of  the  street;  ihence  to- 
a  pole  situated  on  the  southwest  corner  of 'Chestnut  and  Sixth  streets;  there 
through  another  pulley  at  the'  side  of  the  pole;  thence  down  tbe  street  side 
of  tbe  pole  to  a  reel  which  was  located  on  the  side  of  the  pole  about  four  feet- 
six  inches  from  the  ground.    To  thift  reel  the  pulley  wire  was  attached,  and 
by  means  of  the  reel  the  pulley  wire  was  wound  and  unwound  and  the  aro 
lamp  raised  and  lowered.    The  pole  to  which  the  reel  and  pulley  wire  wera 
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thus  attaobed  was  Id  the  pavement  or  sidewalk,  about  thirty  Inobes  inside 
-of  the  ourb  intersection  of  the  sidewalk  of  the  streets. 

The  main  wire  oonneoted  With  the  powel*  house,  and  over  which  the  elec- 
tric current  Isoonvi^yed,  rnns  along  the  east  side  of  Chestnut  street.  Two 
wires  make  connection  with  the  main  wire  at  the  pole  located  on  the  north- 
east corner  of  Sixth  and  Chestnut  streets  and  these  two  wires,  passing  diag- 
onally across  Chestnut  street  in  manner  as  the  sp^n  wire,  were  attached  to 
the  pole  on  the  southwest  corner  of  said  streets,  and  thence  taken  back  and 
-oonneoted  with  the  lamp.  These  wires,  called  feed  wires,  conduct  the  elec- 
tric current  through  the  lamp  and  produce  Illumination  at  the  carbon 
points/  The  span  and  pulley  wires  are  between  the  feed  wires  and  a  few 
Inches  apart  from  the  feed  wires  at  a  point  where  attached  to  the  pole,  and 
even  closer  at  other  points. 

It  is  alleged  in  the  petition,  and  we  think  conclusively  est-ablished  by  the 
evidence,  that  on  the  date  named,  and  for  some  time  prior  thereto,  the  ap- 
pellant negligently  permitted  the  pulley  wire  mentioijed  to  be  and  remain 
without  any  or  proper  insulation,  and  to  become  at  frequent  intervals,  if 
not  continuously,  heavily  and  dangerously  charged  with  electricity* 

While  passing  along  Chestnut  street  about  7  o'clock  in  the  evening,  and 
evidently  without  knowing  that  the  pulley  wire  was  charged,  or  likely  to 
become  obarized,  with  electricity,  appellee's  intestate  touched  or  took  bold 
of  it  with  his  hand,  whereby  he  received  the  charge  of  electricity  which 
caused  his  death.  The  intestate  was  in  company  with  his  brother  Elmcre 
at  the  time  of  the  catastrophe,  who  was  a  year  or  more  his  junior  in  point 
x)f  Age.  The  brothers  were  on  their  way  to  a  temperance  lodge  not  far  from 
their  home. 

In  his  testimony  given  on  the  trial  Elmore  said  in  reference  to  what  hap- 
pened to  his  brother:  '*We  got  to  Chestnut  street  and  the  light  wasn't  burn- 
ing, and  my  brother  said  it  was  mighty  dark  along  here;  that  light  wasn't 
burning;  we  went  on  down  the  street,  I  went  on  the  right  side  and  he  went 
x>D  the  left  aide  (of  the  pole),  and  as  be  got  to  the  pole  he  caught  hold  of  the 
wire,  and  as  soon  as  he  touched  it,  it  got  to  dangling  and  throwing  him 
around,  and  directly  threw  him  out  in  the  street  about  six  or  eight  feet." 

The  question  was  then  asked  the  witness:  "Did  he  shake  the  wire  him- 
self?"    To  which  he  replied:  "No,  sir." 

The  contention  of  appellant's  counsel  seemg  to  be  that  Eastin  Fain  delib- 
erately pulled  and  jerked  the  pulley  wire,  and  that  his  death  was  caused  by 
the  pulley  wire  being  thus  forced  into  contact  with  one  of  the  feed  wires  at 
a  point  where  the  insulation  was  defective.  In  support  of  this  contention 
the  testimony  of  Robert  Clardy  is  cited,  who  testified  to  having  seen  two  or 
three  flashes  at  the  lamp,  appearing  before  the  flame  came  out  on  the  wire 
between  the  lamp  and  the  pulley.  Clardy 's  wife,  and  the  negro,  Reuben 
Edwards,  testified  in  some  sort  to  the  same  effect,  but  the  reliability  of  this 
testimony  is  by  no  means  conclusive.  On  the  other  hand,  Elmore  Fain, 
who  is  an  intelligent  boy,  and  the  only  eye  witness  in  position  to  know  and 
spedk  as  to  the  conduct  of  Eastin  Fain,  testifies  that  the  instant  his  brother 
took  hold  of  the  wire  his  body  began  to  dangle,  and  was  jerked  from  side  to 
side  of  the  pole,  and  finally  oast  into  the  street.  No  other  witness  claims 
to  have  seen  Eastin  Fain  at  the  time   except  the  negro  Edwards,  and  ac- 
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oordlog  tohia  admissioD,  npon  oross-ezamluatlox],  the  pole  was  between  binv 
and  the  boy.  So  what  he  says,  and  what  waa  said  by  Olardy  and  wife,  ini 
regard  to  the  distnrbanoe  of  the  wires,  and  flashes  at  the  lamp,  Is  czplainedi 
by  what  was  said  by  Elmore  Fain,  and  Is  consistent  with  the  theory  that 
Bastln  Fain  was  being  jerked  by  the  wire,  rather  than  that  he  was  Jerk- 
ing 11 

In  the  light  of  the  evidence  there  were  hut  two  ways  by  wbloh  the  onrrent- 
conld  be  oommunloated  to  the  pnlley  wire,  either  by  coming  In  contact  with, 
one  of  the  feed  wires,  or  by  receiving  it  directly  from  the  lamp.    The  infiu- 
latlon  of  the  feed  wire,  according  to  the  evidence,  was  manifestly  imperfect; 
the  night  was  dark,  the  weather  wet  and  blustering:   the  jury  doubtless, 
believed,  and  were  warranted  by  the  evidence  in  finding,  that  the  pulley  wire 
met  the' pole  within  a  few  inches  of  the  feed  wire;  that  such  nearness  was  a 
faulty  and  dangerous  construction;  that  the  insulation  of  the  feed  wire  was. 
imperfect  and  defective,  aod  that  these  wires  contained  so  much  slack  that 
in   stormy  or  windy  weather  they  were  blown  against  the  pulley  wire, 
thereby  permitting  the  escape  of  the  electricity  when  the  wire  came  in  con- 
tact with  anything  furnishing  a  ground  connection,  which  connection  waa. 
provided  when  Eastin  Fain  took  hold  of  the  pulley  wire. 

It  is  not  unusual  for  persons  of  mature  age  and  judgment,  when  standing 
near  a  tree  or  post,  to  lean  against  it,  nor  is  it  unnatural  for  a  boy  to  touch 
any  object  that  he  may  pass  in  walking  along  a  street  or  sidewalk.  The 
pulley  wire  when  it  was  attached  to  the  reel  was  within  four  and  one-half 
feet  of  the  ground,  and,  therefore,  convenient  to  the  touch  of  man  or  boy, 
and  there  being  nothing  in  its  appearance  to  excite  alarm  or  suspicion,  it  fk 
hardly  probable  that  a  boy  would  know  its  dangerous  character,  or  appre- 
ciate the  necessity  of  avoiding  contact  with  it  in  passing. 

We  think  it  a  self  evident  proposition  that  it  was  the  duty  of  appellant  In 
using  the  streets  of  the  city  of  Lexington,  by  permission  of  the  municipal 
authorities,  for  purposes  of  private  gain,  to  so  conduct  its  business  as  rot  to. 
injure  persons  passing  along  such  streets,  and  to  keep  the  hlghwavR  occu- 
pied by  their  apparatus  in  substantially  the  same  condition  as  to  ronven- 
lenoe  and  ^fety  as  they  were  in  before  such  occupancy.  The  law  applicable 
to  this  case  has  been  well  settled  in  Kentucky  in  the  several  cases  that  have 
been  brought  to  this  court  for  final  adjudication.  It  is  that  those  who  man- 
nfaoture  or  use  electricity  for  private  advantage  must  do  so  at  their  peril, 
and  the  only  way  to  prevent  accidents,  where  a  deadly  current  is  used,  Is  to 
have  perfect  protection  at  those  points  where  people  are  likely  to  come  in 
contact  with  It.  (McLoughlln  v.  Louisville  Electric  Light  Co.,  18  Ky.  Law 
Bap.,  760;  Sohweltser,  Adm'r  v.  Citizens  General  Electric  Co..  21  Ky.  Law 
Rep.,  606;  Thomas'  Adm'r  v.  Maysvllle  Gas  Co.,  23  Ky.  Law  !Rep.,  1879; 
Macon,  By,  &o.   v.   Paducah  Street  Bailway  Co.,  28  Ky.  Law  Bep.,  46.) 

It  la  not  deemed  necessary  to  discuss  in  detail  the  instructions  given  In- 
tbia  oaae  by  the  lower  court.  In  so  far  aa  they  attempt  to  set  forth  the  de- 
gree of  care  required  of  appellant,  they  were  more  favorable  to  it  than  the 
lafW  and'etidenoe  authorised,  for  they  in  substance  told  the  jury  that  appel- 
lator waa  only  required  to  use  such  means  as  would  prevent  the  escape  of  the- 
entttnit;  Invtead  of  whioh  they  shot  Id  have  been  Instructed  that  It  was  ap- 
pel1atot*e  6vity  lo  kiMrw  On  condftlon  of  tlie  wlt6,  and  to  use  the  utmost  oar« 
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to  keep  It  safely  protected  by  proper  iosnlatloD  in  order  tbat  tboae  exposed 
to  likelihood  of  ooDtact  with  it  might;  escape  injury. 

The  JDstraotioD  as  to  contributory  negligence  complained  ot  by  appellant 
was  certainly  as  fi^vorable  to  it  as  the  ..law  allowed,  as  by  it  the  jury  were 
told  that  *'if  said  Fain  purposely  took  bold  of  said  pulley  wire,  and  by  so 
-doing  caused  it,  or  any  wire,  to  pome  in  contact  with  another  wire  charged 
with  an  electric  current,  this  was  negligence  on  the  part  of  said' Fain." 

The  Supreme  Court  of  North  Carolina,  in  Haynes  v.  Gas  Co.,  114  N.  Y., 
908,  which  was  an  action  to  recover  damages  for  the  death  of  a  ten-year-old 
boy  by  coming  in  contact  with  a  live  electric  wire  on  the  ground,  said  :  **A 
-child  is  held  to  such  care  and  prudence  as  is  usual  among  children  of  bis 
-age  and  capacity.  The  defendant  contends  that  the  deceased  was  ten  jearfl 
of  age,  a  very  healthy,  intelligent,  moral  and  industrious  boy.  Let  us 
-assume  this  to  be  true.  As  he  returned  to  hia  home  the  morning  of  his 
-death,  passing  along  the  streets  of  the  city,  he  was  trespassing  on  no  one's 
property.  He  was  walking  where  he  had  a  right  to  walk,  not  by  mere  per- 
mission or  invitation,  but  because  he  as  one  of  the  public  bad  an  absolute 
right  so  to  do.  The;wire  was  on  the  sidewalk;  only  one  witness  saw  him 
when  'he  took  hold  of  the  wire,  and  the  wire  threw  him  in  the  ditch.'  That 
witness  testified  that  'he  did  not  have  to  reach  for  it;  he  just  reached  out  his 
band  and  took  it;  he  did  not  have  to  stoop.'  No  witueits  testified  that  there 
was  anything  from  which  even  an  adult  could  have  inferred  that  this  wiie 
was  carrying  a  deadly  current  of  electricity,  or,  indetd,  any  current  at 
«11.    *    ♦    * 

"We  should  be  very  loath  to  declare  an  adult  guilty  of  negligence  for 
grasping  a  wire  such  as  this  one  under  circumstances  such  as  the  defendant 
-contends  surrounded  the  deceased.  We  certainly  can  Jiot  declare  that  ibis 
boy,  whose  conduct  must  be  judged  with  due  regard  for  his  boyish  nature 
and  habits,  negligently  caused  his  own  death.  The  instruction  that 'upon 
the  evidence  the  plaiutifF's  intestate  was  not  guilty  of  contributory  negli- 
gence' should  have  been  given." 

It  is  rare,  indeed,  that  two  oases  can  be  found,  the  fac^a  of  which  are  so 
nearly  alike  as  in  the  case  before  us  and  the  North  Carolina  ca^e  t>upra. 

The  boy  Fain  was,  when  killed,  traveling  on  the  sidewalk,  where  he  had 
a  right  to  be.  The  deadly  wire  was  in  easy  reach;  he,  boy  like,  inadver- 
tently, or  purposely,  touched  or  took  hold  of  if,  without  knowing  nt  the 
danger  of  so  doings  as  there  was  nothing  in  its  appearance  to  give  him  warn- 
ing of  the  presence  of  the  mysterious  and  deadly  current  with  which  it  wae  , 
<jbarged.  Under  such  circumstances  it  may  be  doubted  whether  there  waa 
any  proof  af  contributory  negligence  to  go  to  the  jury^  but  the  question  of 
whether  he  was  guiliy  of  negligence  in  thus  taking  hold  of  the  wire  wiis 
properly  submitted  to  the  jury, by  the  instructions  of  the.  lower  cpurt«  and 
we  think  the  coDclusion  of  the  jury,  that  he  was  not  gutltcf  of  sucbuegM-  , 
gence,  is  fully  sustained  by  the  evidence.  ...••, 

We  do  not  approve  of  some  of  the  phraseology  of  the.ij;^6t^ucti9i;i  as^to  com- 
pensatory damages  givei?  by  the  lower  court,  but  as  the  ve^d^taljo^s  only 
reasonable  coiupensation  to  the  decadent's  estate  for  theJo^s  of  his  life,  and  ^ 
it  is  :pmulfestly  evident  that  the  jury  were  unitifli^poed-by.  pa^slofi^rjprejn-  j 
dice  in  fixing  the   amount  tfaereof,  we  are  convinced  that  appellant%(t8  not 
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'  ... 

prejadlced,  Dor  ita  snhstaDtial  rights  Id jur^d,  by  the  plvln^  of  the  iostmo- 

tloo. 

Being  of  the  further  opiuion  that  the  lower  court  did  not  err  to  the  appel- 
lant's prejodloe  in  the  giving  or  refusing  of  instruotioofi,  nor  In  refusing  it 
«  new  trial,  the  judgr^nt  is  afBrmed,  with  damages. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  GLOVER. 
(Filed  January  29,  1008— Not  to  be  reported.) 

1.  Railroads— Nesligenoe—Appellee  took  an  acooromodation  train  from  Cen- 
tral City  to  Leftohfleld,  and  paid  his  fare.  There  was  a  paseeniter  train  fol- 
lowing the  aooommodadou  and  running  faster,  and  the  conductor  promised 
<o  transfer  appellee  to  the  passenger  train  if  it  approached.  At  the  station 
where  appellee  expected  to  make  the  transfer  appellee  got  off  the  train  and 
requested  the  conductor  to  give  him  his  transportation,  but  he  failed  to  do 
^bis,  and  just  then  the  train  started  and  the  conductor  told  him  to  get  on, 
t>ut  as  be  attempted  to  do  so  the  train  gave  a  sudden  jerk,  which  threw  him 
<down,  inflicting  painful  and  severe  injuries  to  his  knee.  This  action  was 
brought  to  recover  damages,  and  a  verdict  was  rendered  giving  appellee  |C0O 
damages.  Held— That  the  instructions  given  the  jury  were  fair,  and  the 
jury  having  decided  in  favor  of  appellee  as  against  the  statements  of  the 
oonduotor,  It  will  not  be  disturbed. 

2.  Jurisdiction— After  entering  a  demnrrer  to  the  petition  which  the  court 
passed  on  it  was  too  late  to  interpose  objection  to  the  jurisdiction. 

J.  D.  Atohlson,  C.  S.  Walker,    J.  M.  Dickinson  and  Pirtle  &  Trabue  for 
•appellant. 

Lawrence  P.  Tanner  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Glover  took  appellant's  accommodation  train  at  6.80  on  the 
morning  of  May  H,  IbOl,  at  Central  City,  to  go  to  Leitchfleld,  and  paid  the 
oonduotor  the  fare.  It  was  a  slow  train;  there  was  a  passenger  train  behind 
it  which  made  better  tidie.  and  finding  that  his  train  would  nut  get  into 
Lekcbfleld  as  soon  as  he  wanted  to  get  there,  he  asked  the  conductor  if  he 
would  give  him  a  ticket  or  the  money  back  he  had  paid  in  order  that  he 
might  get  on  the  passenger  train.  The  conductor  told  him  to  ride  on  with 
blm,  and  if  that  train  overtook  them  be  would  give  him  the  money  that  he 
might  get  on  the  other  train,  but  he  believed  the  accommodation  would  beat 
the  passenger  to  Leitohfleld.  When  they  got  to  Goff  appellee,  learning  that 
the  paissenger  train  was  coming  close  behind,  got  out  of  the  car  and  went  to 
where  the  conductor  was  to  see  him  about  getting  his  transportation  on  the 
other  train,  .fust  as  he  got  to  the  oooductor  and  named  the  matter  to  blm 
fae  signaled  the  engineer  to  go  ahead,  and  said  to  appellee  he  did  not 
have  time  to  give  him  his  transportation.  As  fbe  train  started  ap- 
pellee aslced  him  what  he  must  do,  and  the  oonduotor  to]id  bim.toiget 
OO  the  train.  As  he  went  to  get  on  at  the  /rant  eni|  of .  the  paboose, 
vvhere  the  conductor  had  gotten  on,  the  brakenii^n  ^kl  ^im  target  on, 
4he  reiir  ei)d.    He  did   this,  4nd  just' as' he   li^nt.,  t^t  g^tr  on  the  traiii   it 
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gave  a  sort  of  lunge,  and  he  was  jerked  down  and  rolled  over  od  the  ground, 
by  reason  of  which  his  left  knee  was  severely  bart^  The  oooduotor  waa 
standing  on  the  back  end  and  hallooed  to  him  to  catch  the  next  train,  which 
he  did,  and  at  the  next  station  the  conductor  gave  him  his  grip,  and  also- 
arranged  with  the  conductor  of  that  train  for  his  transportation  to  Leitoh- 
field.  He  was  confined  to  bed  eight  or  ten  days;  was  on  crutches  ^ve  or  six 
weeks,  and  was  lame  foi  about  four  months.  On  the  trial  the  knee  wa» 
exhibited  to  the  jury,  and  they  found  a  verdict  for  appellee  in  the  sum  of 
$600.  The  testimony  is  conflicting  as  to  what  took  place  between  him  and 
the  conductor,  and  also  as  to  the  speed  of  the  train.  The  conductor  says  he- 
told  him  not  to  get  on  the  train,  and  that  It  was  running  at  a  rapid  rate; 
while  appellee  says  that  the  train  was  running  about  three  miles  an  hour,, 
and  that  he  would  have  had  no  trouble  in  getting  on  but  for  the  suddeiv 
lunge  of  the  train.  •  The  proof  for  appellant  bhuwed  there  was  no  sudden 
jark  of  the  train,  but  only  that  it  was  running  fast.  Under  instructiona 
that  seem  to  us  substantially  to  have  submitted  the  i^sue  to  the  jury,  the 
jury  followed  or  took  as  true  appellee's  version  of  the  transaction,  and, 
therefore,  the  question  in  the  case  is,  was  he  entitled  to  recover  on  the  factfr 
stated  by  him?  The  court  told  the  jury  that  if  the  speed  of  the  train  was 
such  that  persons  of  ordinary  judgment  should  have  perceived  tbe  danger  of 
attempting  to  board  it,  they  should  find  for  the  defendant,  although  they 
believed  from  the  evidence  that  tbe  conductor  told  him  to  get  on.  He  also- 
told  the  jury  that  although  appellee  did  not  perceive  tbe  danger  himself^ 
still  if  be  was  told  by  the  conductor,  or  warned  by  others,  and  persisted  1& 
the  attempt,  and  so  received  his  hurt,  when  but  for  his  own  negliaence  he- 
would  not  have  been  hurt,  tbey  should  find  for  the  defendant.  Under  the 
instructions  of  the  court,  taken  as  a  whole,  tbe  jury  could  not  have  found 
for  tbe  plaintiff  unless  they  believed  from  tbe  evidence  that  tbe  train  waa 
running  at  such  a  slow  speed  as  that  a  person  of  ordinary  judgment  and  dis- 
cretion might  have  deemed  it  safe  to  get  upon  the  train,  and  the  conductor 
told  him  to  get  on,  and  he  made  the  attempt,  believing  it  safe  to  do  so:  for 
he  and  the  conductor  agree  that  there  was  a  conversation  between  them  aa 
to  his  getting  on  the  train,  tbe  conductor  saying  he  told  him  not  to  get  on, 
and  appellee  saying  he  told  him  to  get  on.  The  jury  were,  therefoie,  bound 
to  believe  either  that  tbe  conductor  told  him  not  to  get  on,  or  that  he  told 
him  to  get  on.  Their  verdict  was  thus  a  finding  that  tbe  conductor  told 
him  to  get  on  tbe  train.  While  numerically  the  preponderance  of  the  testi- 
mony is  against  the  plaintiff,  there  are  circumstances  sustaining  his  version 
of  the  transaction,  and  the  verdict  is  not  so  palpably  against  the  evidence  or 
so  excessive  as  to  warrant  us  in  disturbing  ir. 

While  there  is  some  conflict  in  the  authorities,  the  later  cases  sustain  the- 
rule  that  where  a  passenger  gets  off  his  train  at  an  intermediate  station  and 
then  undertakes  to  board  it  while  moving  slowly,  by  tbe  direotlon  of  the 
conductor,  or  servant  in  charge,  be  is  not  per  se  guilty  of  negligence,  but  it 
is  a  question  for  the  jury  whether,  considering  the  speed  of  the  train,  the 
direction  he  received,  and  other  circumstances,  he  exercised  proper  oare.  tZ 
Thompson  on  Negligence,  section  2996-2998;  L.  &  N.  R.  R.  Co.  t.  Bakin'a 
Adm'r,  20  Ey.  Law  Rep.,  786;  I.  C.  R.  R.  Co.  t.  Whitaker,  28  Ky.  Law 
Rep.,  896;  Can    v.  Bel   River,  &c.,  R.  B.  Co.,  21  L.  R.  A..  864.)    Tbe 
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of  Hunter  v.  Cooper's  Towd,  &o.,  B.  B.  Co.,  12  L.  B.  A.,  481,  and  others 
like  it,  di£Per  from  this  oaae,  in  that  here  appellee  had  paid  bis  fare  on  this 
train;  bis  baggage  was  on  the  train;  the  conductor  bad  agreed  to  transfer 
bim  to  the  other  train;  so  appellee  had  a  right  to  be  carried  on  this  train. 

The  fact  that  it  was  a  freight  train  did  not  change  the  rule  of  law  ap- 
plicable in  ffuch  cases,  although  appellee  was  required  to  use  such  care  as 
was  proper  in  view  of  its  being  a  freii^bt  train.  The  fact  that  it  was  a 
freight  train  was  simply  a  oiroumstanoe  to  be  considered  in  connection  with 
the  other  facts  in  the  case  on  the  question  of  nealigence.  (3  Thompson  on 
Negligence,  sections  2»01-290S;  Ohio  Valley  B.  B.  Go.  t.  Waison,  (^3  Ky., 
664.) 

The  objection  to  the  jurisdiction  of  the  Daviess  Circuit  Court  was  waived 
by  the  filing  of  a  general  demurrer  to  the  petition  and  obtaining  the  judg- 
ment of  the  court  as  to  its  sufQciency,  for  the  defendant  could  not,  wthout 
objeotion  to  the  jurisdiction  of  the  court,  submit  the  ca«e  for  a  judgment  on 
a  general  demurrer,  and  then  after  failing  thus  to  defeat  the  action,  plead 
to  the  jurisdiction  of  the  court  to  which  it  had  submitted.  (McDowell  v. 
C.  O.  &  S.  W.  B.  B.  Co.,  90  Ky.,  364;  Georgetown  Water  Co.  v.  Central 
Thompson  Houston  Co.,  16  Ey.  Law  Bep. ,  126.) 

On  the  wholu  case  we  see  no  error  to  thd  prejudice  of  the  substantia]  rights 
of  the  appellant. 

Judgment  aflSrmed. 


CHESAPEAEE  &  NASHVILLE  BY.  v.  SPEAKMAN. 

( Filed  January  29,  1903. ) 

Bailroads— Negligence— Statute  of  limitation— Estoppel— Appellee  was  a 
brakeman  on  appellant's  road,  and  was  injured  by  the  car  falling  through  a 
trestle  on  account  of  rotten  timbers.  In  this  action  he  recovered  $1,500  dam- 
ages for  his  injuries,  from  which  this  appeal  is  prosecuted.  The  statute  of 
limitation  of  one  year  was  relied  on  as  a  defense.  The  reply  alleged  as  a 
matter  of  avoidance  that  appellee's  failure  to  bring  the  action  until  after 
the  expiration  of  one  year  from  the  injury  was  caused  by  the  fraudulent  con- 
duct and  misrepresentation  of  the  ofQcers  of  appellant  company,  who 
promised  appellee  if  he  would  not  bring  suit  that  it  would  pay  him  lull 
wages  while  he  was  sicic  and  continue  him  in  its  employment,  besides,  would 
compensate  him  for  his  injuries  as  soon  as  time  should  develop  the  extent 
of  them  ;  and  that,  relying  on  these  promises  of  appellant,  he  delayed  bringing 
the  suit  until  after  one  year,  when  appellant  discharged  him  and  refused  to 
compensate  him  for  his  injuries.  It  had  paid  him  full  wages  ^ntil  he  was 
disohaiged.  Held— That  the  plea  avoiding  the  statute  of  limitation  was 
valid  as  an  estoppel  against  appellant  to  prevent  it  from  pleading  the  statute, 
and  it  was  properly  presented  in  the  reply. 

W.  C.  Goad,  Humphrey,  Burnett  &  Humphrey  and  Dismuke  &  Basker- 
'ville  for  appellant. 

L.  McQuown  for  appelle\ 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  Charles  Speakman,  was  a  brakeman  in  the  service  of  appellant^ 

vol.  24—92 
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and  while  thus  engaged  was  Injured  on  July  23,  1890,  by  reason  of  a  trestle 
giving  away,  precipitating  the  train  some  thirty  feet  to  the  ground  below. 
The  giving  away  of  the  trestle  was  due  to  the  fact  that  the  tinibf^rs  had 
become  rotten.  While  there  is  some  conflict  In  the  evidence  as  to  the  extent 
of  his  iojaries,  the  verdict  of  the  jury  for  f  1,500  is  not  excessive,  or  palpably 
against  the  evidence.  The  Instructions  fairly  submitted  the  questions  of 
fact  to  the  jury,  and  there  Is  but  one  matter  that  we  deem  it  necessary  to 
notice  at  length.  The  action  was  not  filed  until  January  6,  lOOI ;  the  de- 
fendant pleaded  limitation  of  one  year;  the  plaintiff  replied  in  substance 
that  he  had  been  prevented  from  bringing  the  action  by  the  fraud  of  the  de- 
fendant, and  that  it  was  estopped  to  plead  limitation.  We  see  no  objection 
to  the  form  in  which  the  issue  was  raised.  The  matter  set  up  in  the  reply 
was  in  a^voidanoe  of  the  plea  of  limitation  made  in  the  answer,  and  was  prop- 
erly pleaded  in  the  reply.  The  court  by  an  instruction  aptly  submitted  to 
the  jury  the  truth  of  tliese  facts,  and  they  having  found  for  the  plaintiff,  the 
question  in,  were  the  facts  sufficient  to  stop  the  running  of  the  6t.atute?  For 
while  the  evidence  was  conflicting,  the  verdict  in  favor  of  the  plaintiff  is 
not  palpably  against  the  evidence.  The  facts  referred  to  are  as  follows,  the 
plaintiff's  testimony  being  taken  as  true :  Shortly  after  he  was  hurt,  and 
while  he  was  sick,  appellant's  superintendent  represented  to  him  that  If  he 
would  not  sue  appellnnt  his  time  should  be  allowed  to  run  on  and  his  wages 
paid  until  he  recovered;  also  that  he  would  be  paid  hy  appellant  for  his  In- 
juries when  time  showed  what  their  extent  was.  and  he  should  have  in  its 
service  a  permanent  position  as  long  as  he  lived,  or  as  long  as  the  superin- 
tendent remained  on  the  road.  These  promises  were  renewed  from  time  to 
time  until  ufter  the  end  of  the  year  from  the  time  he  was  hurt,  and  then  he 
was  told  that  they  would  pay  him  nothing,  and  that  his  claim  was  barred 
by  limitatioo.  It  U  shown  by  the  proof  that  the  company  did  keep  him  on 
Its  pay  roll  from  the  time  he  was  Injured  until  he  Itift  its  service  shortly 
before  the  bringing  of  the  suit,  and  paid  him  full  wages  for  the  time  be 
was  sick.  It  was  charged  In  the  pleading  that  these  representations  and 
promii^es  were  falsely  and  fraudulently  made  for  the  purpose  of  Inducing 
him  to  bring  no  action  within  the  year,  and  that  he  wa»  induced  by  them 
not  to  briniz  the  notion,  believing  that  the  prom Iseg  were  madu  In  good  faith, 
and  would  be  kept.  Appellee  testified  that  shortly  before  the  year  ran  out 
the  promises  were  renewed,  and  he  was  requested  to  get  up  proofs  for  the 
payment  of  his  claim,  which  he  did,  and  submitted  to  the  superintendent. 
These  proofs  are  produced,  but  the  superintendent  says  they  were  gotten  up 
for  a  different  purpose. 

It  it4  earnestly  insisted  for  appellant  that  a  promise  to  pay  can  only  revive 
a  contract  debt,  and  that  an  acknowledgment  of  liability  for  a  tort  that  is 
barred  by  limitation  can  not  revive  it.  This  is  true,  but  the  promises  and 
repregentatiuns  here  relied  on  were  made  before  the  claim  was  barred  by 
limitation,  and  the  question  is,  may  the  defendant  be  estopped  by  conduct 
like  this  from  relying  on  the  lapse  of  time  during  which,  by  such  means,  it 
prevented  the  bringing  of  the  action!-'  Section  2532,  Kentucky  Statutes,  Is 
as  follows:  "When  a  cause  of  action  mentioned  in  the  third  article  of  this 
chapter  accrues  against  a  resident  of  this  State,  and  he,  by  departing  there- 
from, or  by  absconding  or  concealing  himself,  or  by  any  other  indirect  means. 
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^obBfernotfl  the  proBeoDtloo  of  the  action,  the  time  of  the  rontlDTiaDoe  of  SDoh 
«b8esoe  from  the  State  or  obfltraotJoo  shall  not  be  computed  ag  any  part  of 
the  period  withio  which  the  action  may  be  oommeoced.*! 

Id  NewtoD  v.  Carson,  80  Ey.,  909,  about  the  time  the  petition  was  filed  the 
Burety  in  a  note  went  to  the  plaintiff  and  told  him  that  if  he  would  not  sue 
on  the  note  and  SHve  the  defendant  any  further  cost  be  would,  during  the 
next  term  of  court,  confess  Judgment.  He  thus  procured  the  plaintiff  not 
to  issue  summons  on  the  petition,  and  by  some  feigned  excuse  or  other  pro- 
tracted the  matter  until  the  last  day  of  the  term,  when,  the  statute  having 
run,  he  pleaded  limitation.  The  court  held  the  plea  bad,  and  said  that  to 
^countenance  such  chicanery  was  to  make  the  court  a  secure  means  for  per- 
petrating frauds.  This  rule  was  followed  in  Heed  v.  Hamilton,  98  Ky.,  619. 
In  Wood  on  Limitation,  section  66,  the  rule  as  relied  on  by  app«^llant  is  fully 
stated,  but  in  note  A.  to  this  section,  8d  edition,  it  is  said:  "While  an  action 
of  tort  can  not  be  based  upon  or  revived  by  a  promise,  yet  if  the  defendant's ' 
-conduct  induces  the  plaintiff  to  refrain  from  brinsing  an  action  of  tort 
within  the  period  fixed  by  the  statute,  the  defendant  may  be  thereby  es- 
topped to  rely  upon  the  statute." 

In  Armstrong  v.  Levan,  109  Pa.,  177,  which  was  an  action  of  tort  like  this, 
where  there  was  a  plea  of  limitation,  and  a  similar  matter  in  avoidance 
relied  on,  the  court  said:  *'The  plaintiff  in  error  has  given  us  an  elaborate 
argument  to  show  that  a  promise  to  pay  after  the  statute  has  run  will  not 
revive  a  tort,  and  has  cited  numerous  authpflties  in  support  of  this  propo- 
-sition.  We  concede  his  law  to  be  sound;  his  authorities  fully  sustain  his 
point.  The  dlf9cu1ty  in  his  WHy  is  that  they  do  not  meet  his  case.  It  was 
not  the  question  of  the  revival  of  n  tort  by  a  promise  to  pay  made  after  six 
years.  The  conversation  referred  to  occurred  before  the  i>tatute  had  run, 
and  it  was  a  distinct  promise  to  pay  in  conRlderat ion  that  the  plaintiff  below 
would  not  sue.  If,  therefore,  she  relied  upon  this  promise;  if  she  was 
thereby  lolled  Into  security,  and  thus  allowed  the  six  years  to  go  by  before 
she  commenced  her  suit,  with  what  grace  can  the  defendant  now  set  up  the 
statute?  The  promise  operated  not  to  revive  a  dead  tort,  but  as  by  way  of 
4)stoppol.  It  has  all  the  elements  of  an  estoppel.  The  plaintiff  relied  and 
acted  upon  It;  she  has  been  misled  to  her  Injury;  but  for  the  defendant's 
promise  she  would  have  commenced  her  action  before  the  six  years  had  ex- 
pired." 

T^is  case  was  followed  and  approved  in  Renackowsky  v.  Board  of  Com- 
missioners. 122  Mich.,  613.  Hofferton  v.  L.  &  N.  R.  K.  Co.,  17  Ky.  Law 
Rep.,  1823,  is  rested  on  the  ground  that  the  reply  there  was  insufficient,  as 
the  plaintiff  had  no  right  to  consult  his  adversary  as  to  when  the  statute 
would  run,  and  could  not  be  allowed  to  plead  ignorance  of  the  law,  even  if 
wrongfully  advised  by  counsel;  but  the  court  added:  **Thld  averment,  how- 
ever, as  coupled  with  the  promise  to  keep  the  plaintiff  in  Us  employ  if  he 
would  not  sue,  might  be  held  sufficient  if  there  had  been  an  averment  that 
he  had  b<*en  retained  in  accordance  with  the  promise  and  then  discharged 
from  the  service,  it  being  the  indacement  for  him  to  forbear  bringing  his 
action." 

What  follows  in  the  opinion  in  regard  to  the  propriety  of  an  amended  peti- 
tion has  reference  to  the  case  of  the  plaintiff's  recovering  damBges  for  a 
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breach  of  the  contract,  and  not  od  bis  origiDal  cause  of  action  In  tbe  CAse> 
before  ns  appellee  was  retained  in  the  service,  in  accordance  withr\B^  prom- 
ise; this  was  tbe  inducement  for  him  to  forbear  from  bringing  his  action; 
and  after  tbe  end  of  tbe  year  he  was  discharged  from  service.  The  suit  here 
was  brought  on  tbe  original  cause  of  action.  Tbe  defense  of  limitatioD 
could  not  be  presented  by  demurrer,  and  it  was,  therefore,  unnecessary  for- 
the  plaintiff  to  anticipate  this  defense  in  bis  petition,  for  tbe  defendant 
might  have  chosen  not  to  plead  tbe  statute.  When  it  did  plead  it,  it  wa» 
proper  for  tbe  plaintiff  to  reply  and  set  up  the  inarter  in  avoidance  of  tbe 
plea,  showing  that  the  statute  bad  not  run.  No  mtitter  need  be  set  up  in  an 
amended  petition,  which  might  not  properly  be  put  in  tbe  petition  In  tb» 
first  place,  and  it  was  improper  for  tbe  plaintiff  in  this  case  to  have  set  up 
tbe  matter  relied  on  in  tbe  reply  in  bis  petition  unless  he  sought  damages 
for  the  breach. of  the  contract. 

Judgment  affirmed. 

Judge  Settle  not  sitting. 
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(Filed  January  28,  1903.) 

1.  Insurance— Waiver  of  forfeiture  of  policy-^Appellee  issued  a  policy  of 
lire  insurance  on  appellant's  house  for  a  term  of  years,  the  premium  to  be 
>paid  In  annual  installments  of- $7.60  each,  and  a  note  for  tbe  entire  premiain 
was  given,  and  it  was  provided  in  said  note  that  in  tbe  event  of  failure  to 
pay  any  installment  of  premium  to  tbe  agent  at  tbe  olBce  in  Chicago  should 
authorize  a  cancellation  of  the  policy  and  a  termination  of  the  liability  of 
the  company  until  it  should  be  reinstated  by  order  from  the  home  offioe. 
The  premium  due  June,  1900,  was  not  paid.  Appellee  retained  the  note  and 
appellant  retained  the  policy.  In  July  following  the  note  was  sent  to  ita 
agent  in  Springfield  for  collection,  and  he  sent  three  notices  to  appellant  to 
pay  the  past  due  premium.  He  retained  the  note  until  tbe  following  Janu- 
ary and  returned  it  to  tbe  home  office.  Tbe  company  took  no  further  stepa 
in  tbe  matter  until  after  tbe  fiie  occurred.  Appellant,  a  few  days  before  tbe 
fire,  sent  a  check  for  $7.50  to  the  Chicago  offioe,  but  it  wiis  not  received  or 
paid.  In  this  action  to  lecover  the  loss  under  tbe  policy  appellee  olaima 
that  its  liability  under  tbe  policy  ceased  by  reason  of  tbe  failure  of  appellant 
to  pay  the  premium  due.  A  waiver  of  the  forfeiture  of  tbe  policy  is  relied 
on  by  appellant.  Held— That  tbe  parties  had  tbe  right  to  make  any  contract 
it  chose,  and  impose  such  conditions  as  they  saw  proper,  and  that  appellee 
bad  tbe  right  to  waive  any  conditions  made  in  its  favor,  and  that,  under  tbe 
circumstances  shown  in  this  case,  the  jury  were  authorized  to  find  that  ap- 
pellee bad  waived  its  right  to  deny  the  liability  for  the  loss. 

2.  Evidence- Payment— While  the  check  sent  in  March  was  not  sufficient 
to  establish  payment  of  the  premium,  it  was  relevant  as  tending  to  sboir 
that  appellant  had  not  abandoned  bis  contract,  and  that  he  considered  him- 
self bound  thereon. 

John  W.  Lewis  for  appellant. 

W.  C.  McChord  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Bear. 
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Appellant  Walls  eSeoted  a  oontraot  of  iosuranoe  upon  hie  dwelling:  house 
"^nd  contents  with  appellee  insaranoe  company  for  a  term  of  years  upon  the 
plan  of  paying  the  premiums  In  annual  installments.  The  jQrst  premium 
^as  paid  in  advance  for  the  first  year's  insurance.  Appellant,  when  taking 
the  insurance,  executed  to  appellee  a  note  for  |3U,  for  the  aggregate  of  the 
four  remaining  years  of  the  term.  An  equal  part,  to  wit,  t7.60,  was  to  he 
paid  the  1st  day  of  June  of  each  year,  and  in  advance  for  the  insurance  for 
that  year.  The  note  contained  this  additional  stipulation:  "And  it  is  hereby 
agreed  that  in  case  any  one  of  the  installments  herein  named  shall  not  be 
paid  at  maturity,  or  if  any  single  payment  promissory  note  (acknowledged 
as  cash  or  otherwise),  given  for  the  whole  or  any  portion  of  the  premium  for 
aaid  policy,  shall  not  be  paid  promptly  when  due,  this  company  shall  not  be 
liable  for  loss  during  such  default,  and  the  said  policy  shall  lapse  until  pay- 
ment is  made  to  this  company  at  the  Western  Farm  Department  at  Chicago, 
and  in  the  event  of  nonsettlement  for  time  expired,  as  per  terms  on  short 
rates,  the  whole  amount  of  installments  or  notes  remaining  unpaid  on  said 
policy  may  be  declared  earned,  due  and  payable,  and  may  be  collected  by 
law." 

The  policy  contained  an  expression  of  the  same  idea,  and  other  conditions 
relating  thereto,  in  this  language:  "Bat  it  is  expressly  agreed  that  this  com- 
pany shall  not  be  liable  for  any  loss  or  damage  that  may  occur  to  the  property 
herein  mentioned  while  any  installment  of  the  installment  note  given  for  the 
premium  upon  this  policy  remains  past  due  and  unpaid ;  or  while  any 
single  payment  promissory  note  (acknowledged  as  cash  or  otherwise),  given 
for  the  whole  or  any  portion  of  the  premium,  remains  past  due  and  unpaid. 
Payments  of  notes  and  installments  thereof  must  be  made  to  the  said  Home 
Insurance  Co.  at  its  Western  Farm  Department  office  in  Chicago,  111.,  or  to 
a  person  or  persons  especially  authorized  to  collect  the  same  for  said  com- 
pany. «  •  *  The  company  may  collect,  by  suit  or  otherwise,  any  past  due 
notes  or  Installments  thereof,  and  a  receipt  from  the  said  Chicago  office  of 
the  company  for  the  paymont  of  the  past  due  notes  or  installments  must  be 
received  by  the  assured  before  there  can  be  a  revival  of  the  policy,  such  re- 
vival to  begin  from  the  time  of  such  payment.  *  *  *  This  company  re- 
serves the  right  to  cancel  this  policy,  or  any  part  thereof,  by  tenderins  to 
the  assured  the  unearned  pro  rata  premium,  after  due  notice  to  that  effect, 
either  by  mail  addressed  to  the  assured  at  his,  her  or  their  postolfice  address 
as  named  In  this  policy,  or  otherwise;  the  assured  may  also  cancel  when  the 
premium  or  note  or  obligation  given  for  such  premium  has  been  actually 
and  fully  paid  in  cash,  in  which  case  the  company  shall  retain  the  expenses 
of  writing,  procuring  and  taking  the  risk,  and  the  usual  short  rates  from 
the  date  of  the  policy  up  to  the  time  it  is  received  for  such  cancellation." 

There  is  contained  in  the  policy  this  further  expression:  "This  contract 
being  based  upon  the  mutual  good  faith  of  the  parties  hereto,  it  is  agreed," 

The  installment  due  June,  1900,  was  not  paid.    Appellee  retained  the  note. 
Appellant  retained  the  policy.    Appellee  wrote  appellant  to  pay  the  install- 
ment after  it  was  due  and  default  had  been  made,    tn  the  lollowing  July 
•appellee  had  sent  the  note  to  Its  agent  at  Springfield,  near  appellant's  post- 
-offloe  address,  with  instructions  to  collect  the  note.    The  agent  sent  appel- 
4ant  three  notices.    The  agent's  evidence  on  this  point  is  as  follows: 
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"Q.  Did  you  notify  Mr.  Walls f* 

"A.I  sent  bim  three  Dotloes." 

"Q.  What  was  the  sabataoce  of  themf" 

"A.  That  his  iDBtallment  due  on  the  Ut  of  Jane,  1900,  was  in  airears,  bdA 
that  If  he  would  send  me  the  money  I  would  ba^e  the  oompany  send  him  a 
receipt.  That  Is  about  the  way  I  sent  the  first  two  notices  usually.  (  always 
used  about  the  same  form.  I  don't  remember  the  words  exactly.  In  the 
last  notine  I  sent  him  In  January,  I  reckon,  I  notice  that  I  turned  the  note 
back  Into  the  oompany  about  the  latter  part  of  January  (I  have  the  receipt 
for  the  note,  I  wrote  them  that  I  could  not  collect  it),  I  told  him  that  he 
would  ba,ve  to  pay  it  or  I  would  send  it  in  to  the  company,  and  let  them  put 
it  out  for  collection. " 

Appellant  failed  to  respond  to  theee  notices  until  March  10.  1001,  when  be 
mailed  to  appellee's  accent  at  Springfield  a  check  on  the  Peoples  Deposit  Bank 
of  SprlnffQeld  for  $7.50.  It  seems  to  be  pretty  clearly  established  that  this 
check  was  mailed  at  appellant's  postoffioe,  but  that  it  was  not  received  by 
the  agent.    Certain  It  is  that  It  was  not  presented  to  the  bank  nor  paid. 

On  the  38d  of  March,  1001,  the  InRured  house  was  destroyed  by  fire,  and 
the  contents  destroyed  or  badly  damaged.  Upon  this  state  of  facts  the  court, 
at  the  conclusion  of  the  eyidenoe,  ordered  a  verdict  for  appellee.  The  cor- 
rectness of  these  instructlone  depends  upon  whether  appellee  had  waived  the 
conditions  of  its  policy  and  of  the  note,  that  the  policy  should  lapse,  and 
the  oompany  not  be  liable  for  loss  during  default  in  the  payment  of  the  pre- 
mium. It  will  be  observed  that  the  insurance  company  not  only  retained 
the  note  ezeoated  by  appellant  for  the  premium  after  It  was  due,  but  that  it 
unconditionally  requested  the  payment  in  full  of  that  part  of  the  note  which 
represented  the  whole  premium  for  the  year  beginning  June  1.  1000.  Noth- 
ing was  said  at  the  time  concerning  the  company's  claim  that  the  policy 
was  lapsed,  or  that  the  company's  liability  thereon  was  suspended  during 
such  time  as  the  premium  was  unpaid.  Nor  was  there  coupled  with  the  de- 
maud  any  statement  by  the  company  limiting  its  liability  to  future  insur- 
ance, and  denying  Its  liability  for  the  time  intervening  since  the  default  \u 
the  payment  of  premium. 

In  Moreland  v.  Union  Central  Life  Insurance  Co.,  104  Ky.,  120,  there  had 
been  default  in  the  payment  of  the  insurance  premium  past  due,  evidenced 
by  the  note  of  the  assured,  the  policy  containing  a  provision  that  the  failure 
to  pay  any  of  the  first  three  installments,  or  notes  or  intereRt  upon  the  note* 
given  for  any  of  said  premiums,  on  or  before  the  days  oo  which  they  became 
due  should  avoid  and  nullify  the  policy  without  action  <*n  the  port  of  the 
company.  The  company  In  that  case  retained  the  premium  note  after  its 
maturity,  and  made  an  UDOonditionnl  demand  for  its  payment,  and  indeed 
placed  it  in  the  hands  of  its  attorney  for  collection.  The  court  formulated 
these  two  questions  in  that  CAse  as  the  propofiirioos  between  whioh  the  law 
must  nialve  choice  in  giving  construction  and  eflect  to  such  act  on  the  part 
of  the  insurance  company,  namely:  "The  question  is,  can  the  company  in- 
sist on  payment  of  tlie  note,  and  at  the  siune  time  consistently  say  that  the 
policy,  having  been  forfeited  by  Its  nonpayment,  remains  forfeited?  Or» 
will  not  the  real  intention  of  tlie  parties  be  efTected  by  holding  that,  although 
the  policy  was  forfeited  by  this  nonpuynient,  yet  as  the  retention  of  the  not» 
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and  demand  for  Its  paymeDft  after  maturity  are  aotfl  iDoonslBteDt  with  an  Id- 
tention  to  iDsist  on  a  ooDtinued  forfeiture,  therefore,  the  forfeiture  Is  to  be 
deemed  waived. ' ' 

Tbe  court  chose  the  latter,  not  beinf;  able  to  find  satisfactory  legal  prlnoi> 
pie  upon  which  the  company  might  '*  insist  on  the  one  hand  on  tbe  insured 
complying  with  his  part  of  the  contract,  and  on  the  other  insist  that  tbe  con- 
tract is  a  dead  one."  The  court  held,  too,  that  all  the  insured  was  required 
to  do  after  tbe  default  in  premium  under  such  condition,  if  it  did  not  wisb 
to  continue  its  liability  under  the  policy,  was  to  so  act  that  its  conduct 
would  not  be  inconsistent  with  tbe  claim  of  nonliability. 

Counsel  for  appellee  here  puts  the  question  :  Can  not  these  parties  make 
such  contract  as  is  suitable  to  tbeniselves,  and  may  it  not  be  enforced  accord- 
ing to  its  terms?  Their  rifrht  to  contract  is  not  limited  in  respect  to  the 
terms  of  tbe  insurance.  While  parties  may  contract  with  reference  to  insur- 
ance, they  may  also  waive  conditions  of  their  contract.  The  question  here 
presented  is,  has  the  insurer  waived  that  condition  of  its  contract  of  insur- 
ance providing  for  lapsing  of  the  policy  upon  default  in  payment  of  the  pre* 
mlum?  That  the  Insurer  could  not  be  compelled  to  carry  this  liability 
under  tbe  contract  without  payment  in  advance  is  not  to  be  doubted.  On 
tbe  other  band,  if  it  saw  proper  to  carry  the  liability  without  the  payment 
of  the  premium  in  advance,  it  could  do  so.  Here  tbe  premium  had  been  in 
default  from  June  until  January  following,  when  the  company  was  insisting 
upon  the  payment  of  the  whole  of  the  premium  for  the  current  year. 
Nothing  would  be  owing  the  company  .for  tbe  time  from  June  1,  1900,  until 
tbe  dates  of  tbe  respective  demands  for  the  payment  of  tbe  premium  there- 
after if,  as  a  matter  of  fact,  the  policy  had  lapsed,  and  the  company  was 
not  bound  thereon,  because  manifestly,  if  the  company  was  not;  bound  for 
tbe  loss  in  case  of  fire  the  insured  was  not  bound  for  the  payment  of  the 
premium  during  such  time.  On  the  other  band,  if  the  insured  was  bound 
for  tbe  payment  of  the  premium,  and  was  so  treated  by  the  company  and 
acceded  to  by  the  insured,  then  it  must  follow  that  tbe  company  was  bound 
upon  its  policy,  for  that,  and  that  alone,  could  uphold  as  a  consideration 
the  promise  and  obligation  of  tbe  insured  to  pay  the  premium. 

As  said  in  tbu  Morelhnd  case  supra,  tbe  action  of  the  company  in  demand- 
ing unconditionally  tbe  payment  of  tbe  note  was  an  act  inconsistent  with 
tbe  idea  that  the  policy  had  lapsed,  and  that  it  was  not  bound  thereon.  The 
same  principle  was  approved  and  applied  by  this  court  in  Moore  v.  Con- 
tinental Insurance  Co.,  21  Ky.  Liw  Rep.,  977. 

We  are  of  opiniou  that  the  conduct  of  appellee  amounted  to  a  waiver  of 
the  conditions  of  the  polloy  providing  for  the  suspension  of  its  Uahility  after 
default  in  the  p>iymeot  of  the  premium  until  the  premium  should  be  paid. 
It  is  claimed  by  app»*llant  that  tbe  mailing  of  tbe  87  .50  check  heretofore  re- 
ferred to  was  in  law  a  payment  of  tbe  premium  due  June  1,  MH)0.  It  was 
shown  by  the  testimony  of  appellant,  and  by  tbe  postmaster  at  whdse  office 
tbe  letter  was  mailed,  that  the  check  was  filled  out  und  signed  and  placed 
in  an  envelope,  properly  addressed,  and  that  it  was  placed  in  tbe  mail  pouob. 
It  is  claimed  that  after  the  necessary  time  had  elapsed  for  it  to  have  reached 
the  addressee  in  due  course,  its  receipt  and  acceptance  will  be  presumed, 
and  it  will  be  adjudged  that  the  facts  stated  congtituted  a  payment.     This 
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oonteDtion  oan  not  be  austalDed  Id  this  oase  for  the  following  reasons:  First, 
It  was  not  pleaded  that  the  premium  bad  been  paid;  second,  it  was  not 
shown  that  appellee's  agent  received  or  aooeptud  the  check  in  payment; 
third,  the  check  was  not  in  fact  paid,  nor  presented  to  the  bank  upon  which 
It  was  drawn,  nor,  fourth,  did  appellant  have  at  the  time,  or  any  time  there- 
after, before  the  fire,  enough  funds  in  the  bank  to  his  credit  to  have  paid 
the  check.  However,  the  fact  that  appellant  sent  the  check  under  the  oir- 
oumstanoes  stated  by  hira  was  relevant  as  tending  to  show  that  he  bad  not 
abandoned  his  contract,  and  that  he  considered  himself  bound  thereon. 

But  for  the  reasons  indicated  the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial  under  proceedings  not  inconsistent  herewith. 


WILSON  V.  DUPREE,  &c. 

(Filed  January  28.  1908— Not  to  be  reported.) 

Practice— Dismissal  of  action  without  prejudice— At  the  conclusion  of  the 
evidence  for  plaintiff  the  court  announced  that  it  would  have  to  give  a  per- 
emptory instruction  for  defendant.  Plaintiff  then  moved  to  dismiss  the 
action  without  prejudice,  claiming  said  right  under  section  371,  Civil  Code 
of  Practice,  but  his  motion  was  overruled  and  the  .peremptory  instruction 
given  for  defendant.  Held— That  the  court  erred  in  overruling  plaintiff's 
motion  to  dismiss  without  prejudice. 

Sbelbourne  &  Kane  for  appellant. 

J.  M.  Nichols  &  Son  for  appellees. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  this  suit,  involving  the  title  to  a  strip  of  land,  consisting  of  a  part  of 
an  island  in  the  Mississippi  river,  the  plaintiff  failed  to  so  connect  his  title 
with  the  Commonwealth  as  to  authorize  a  submission  of  the  case  to  the 
Jury,  the  answer  having  put  in  issue  plaintiff's  title  to  any  part  of  the 
boundary  in  controversy.  The  court  announced  at  the  conclusion  of  plain- 
tiff's evidence  that  a  peremptory  Instruction  to  the  jury  to  find  for  the  de- 
fendant would  have  to  be  given.  Thereupon  the  plaintiff  (appellant)  moved 
to  dismiss  his  action  without  prejudice,  as  permitted  by  section  871  of  the 
Civil  Code.  This  motion  was  overruled,  and  the  court  gave  the  jury  a  per- 
emptory instruction  to  And  for  the  defendant,  which  was  accordingly  done. 
This  action  of  the  court  is  one  of  the  complaints  made  of  the  judgment  on 
appeal. 

This  very  question  was  presented  and  considered  by  this  court  in  Vertrees' 
Adm'r  v.  Newport  News,  &c.,  Co.,  95  Ey.,  814.  There  it  was  held  that  the 
plaintiff  had  the  right  to  dismiss  his  action  without  prejudice  at  the  time 
he  made  the  motion,  and  the  court  erred  in  overruling  it.  The  other  ques- 
tions made  on  this  appeal  are  not  so  presented  by  the  record  that  we  feel 
safe  in  passing  upon  them.  Upon  a  return  of  the  case  plaintiff  should  be 
allowed  to  dismiss  his  petition  without  prejudice. 

The  judgment  is  reversed  and  cause  remanded  for  prooeedings  not  Idood- 
flistent  herewith. 
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POTTER,  &o.  V.  SKILE8,  &o. 

(Filed  January  28.  1608.) 

Dower— Where  property  is  assl^Ded  for  the  benefit  of  creditors  and  lands 
are  sold  in  which  the  assignor's  wife  bad  united  with  biro  in  ezeonting  a 
mortgage,  the  wife  Is  entitled  to  be  compensated  for  her  inchoate  rif^bt  of 
<lower  out  of  any  surplus  beyond  tbe  mortgage  debt  arising  from  said  lands; 
also  the  value  of  such  right  in  all  other  lands  belonging  to  the  assignor,  and 
where  the  purchaser  of  the  land  agreed  to  pay  the  wife  a  fixed  sum  in  satis- 
faction of  ber  claim  of  dower  she  is  entitled  to  same  as  against  the  claims 
of  ber  busband's  creditors. 

John  M.  Galloway  for  appellant  Potter. 

Lewis  MoQunwn  and  John  B.  Rodes  for  appellant  Mrs.  Smith. 

Sims  &  G rider  for  appellee  Skiles. 

Wright  &  MoElcoy  for  appellee  bank. 

Appeal  from  Warren  Circuit  Court. 

Judge  O'Rear  delivered  the  following  modification  of  opinion: 

The  opinion  delivered  herein  November  13,  1902,  in  so  far  as  it  treats  of 
the  rights  of  Mrs.  Mamie  Smith,  the  wife  of  the  debtor  whose  property  was 
Involved  in  this  litigation,  is  withdrawn.  A  rehearing  is  granted  to  her. 
It  will  be  borne  in  mind  that  the  land  of  her  husband  had  been  sold  under 
<ezecution.  Falling  to  bring  two-thirds  of  its  appraised  value  at  such  sale 
his  equity  of  rednmptlon  was  also  sold  under  execution.  This  sale  is  ex- 
pressly authorized  by  statute.  The  same  statute  also  gives  to  such  debtor 
the  right  to  redeem  from  both  sales  within  a  year  from  the  date  of  tbe  first 
«a]e.    (Sections  1084-1686,  Kentucky  Statutes. ) 

The  executions  under  which  this  land  was  sold'' were  against  tbe  husband 
alone.  Any  sale  and  conveyance  of  the  land  passed  the  title  of  the  husband 
necessarily  subject  to  tbe  inchoate  right  of  dower  of  the  wife  therein.  Al- 
though a  part  of  tbe  land  was  taken  to  satisfy  a  mortgage  in  which  she  bad 
Joined,  relinquishing  her  dower  so  far  as  tbe  mortgage  debt  was  concerned, 
yet  as  to  tbe  residue  of  tbe  land,  and  as  to  the  proceeds  of  the  sale  of  such 
residue,  where  tbe  whole  tract  was  sold  under  these  proceedings,  she  con- 
tinued to  have  her  inchoate  right  of  dower. 

Section  2185,  Kentucky  Statutes,  is:  "The  wife  shall  not  be  endowed  of 
land  sold,  but  not  conveyed  by  tbe  husband  before  marriage,  nor  of  land 
«old  in  good  faith  after  marriage,  to  satisfy  a  lien  or  encumbrance  created 
before  marriage,  or  created  by  deed  In  which  she  bad  joined,  or  to  satisfy  a 
lien  for  the  purchase  money:  but  if  there  is  a  surplus  of  the  land  or  proceeds 
of  sale  after  satisfying  tbe  lien  she  may  have  dower  out  of  such  surplus  of 
the  land  or  compensation  out  of  such  surplus  of  tbe  proceeds,  unless  they 
-were  received  or  disposed  of  by  tbe  husband  in  his  lifetime.*' 

The  wife*fl  claim,  therefore,  was  a  valid  one,  and  valuable,  although  it 
"was  dependent  necessarily  upon  her  outliving  her  husband.  The  purchaser, 
Skiles,  desired  a  title  free  of  the  encumbrance  of  her  claim.  He  contracted 
with  her  to  pay  her  1709  for  it.  She  refused  to  join  in  the  deed  conveying 
her  potdntial  dower  unless  she  was  first  satisfied.  The  purchaser  and  she 
agreed  that  he  should  pay  her  $709  for  her  interest.    Whether  this  was  ex- 
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oeaslve  is  not  material  in  this  oase.  Skiles,  the  purobaeer,  is  not  complain- 
ing that  he  has  paid  too  ronob.  He  is  not  seeking  to  avoid  his  contract  for 
any  reason.  Mrs.  Mamie  Smith  is  insisting  upon  it.  We  can  not  see  why 
these  persons,  competent  under  the  law  to  make  a  contract,  may  not  make- 
such  one  as  this.  Nor  can  we  see  wherein  the  creditors  of  the  debtor,  Smith, 
are  affected  by  it. 

The  original  opinion  holds  that  Smith's  right  of  redemption  of  the  last 
sale,  the  one  to  the  bank,  was  not  subject  to  sale  under  the  execution  of  hi? 
creditors;  that  bis  right  of  redemption  of  his  interest  sold  was  a  personal 
one,  which  be  could  exercise  or  not,  and  that  his  failore  to  exercise  it  was 
not  a  subject  of  complaint  at  law  by  his  creditors.  If  he  had  failed  to  exer- 
cise it  the  interest  of  his  wife,  by  reason  of  her  inchoate  dnwer,  would  not 
have  been  less  than  it  was  after  he  had  exercised  it.  His  action  or  nonaction 
could  not  affect  its  value.  Therefore,  the  mere  fact  that  the  purchaser  of 
the  land,  who  redeemed  it  uuder  Smith's  assignment  of  his  right,  paid  Mrs. 
Smith  more  for  her  dower  than  the  court  might  believe  the  dower  was 
worth,  can  not  afifect  her  right  to  receive  and  retnin  the  agrei'd  price.  Of 
course,  if  it  had  been  made  to  appnar  that  Smith  had  conveyed  his  property, 
which  otherwise  would  liave  been  Ruhjpoc  to  his  creditors,  to  a  vendee  wha 
paid  the  consideration  to  the  debtor's  wife,  nominally  as  dower,  but  as  a* 
matter  of  fact  for  the  debtor's  interest,  the  arrangtmient  would  be  a  fraud* 
and  the  subterfuge  would  not  be  allowed  to  stay  the  court's  remedial  process. 
But  we  can  not  find  that  such  was  the  case  here. 

The  judgment,  in  so  far  as  it  subjects  any  sum  ngreed  to  be  paid  to  Mrs. 
Mamie  Smith  for  her  dower    by  h>klles  to  the  creditors  of   C.  C.  Smith.  i» 
reversed  and    the  cause  is  remanded,  with  direction  to  adjudge  the  whole  off 
that  sum  to  Mrs.  Smith. 

Whole  court  sitting,  exoept  Judge  Settle. 


JONES  V.  COMMONWEALTH. 

(Filed  January  2«,  1903— Not  to  be  reported.) 

Smith  &  Ingram  and  Win.  Low  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

In  this  case  appellant  was  indicted  in  the  Bell  Circuit  Court  for  placlnir 
an  obstruction  on  the  tracks  and  switohe.s  of  a  railroad  in  operation,  and 
thereby  causing  the  engine  and  oars  of  a  train  to  be  upset  and  thrown  from 
the  track.  The  record  presents  a  state  of  facts  and  questions  of  law  iden- 
tical, excHDt  as  to  the  ofTensn  charijred,  with  those  presented  by  the  record  i» 
Junes  V.  Connuon  wealth  (the  same  parties),  ante.  1434,  this  day  decided,  and 
this  ca'^e  is  rever-^i'd  f'>r  tbi^  n-asnus  t?ivei\  in  the  opinion  in  that  case,  with 
direction  to  the  lownr  cnirt  tu  i)r(i('H»(l  upon  the  return  of  the  case  as  in 
that  opinion  ordtred. 
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ILLINOIS  CENTRAL  R.  R.  CO.  ▼.  DOTSON.       ' 

(Filed  JaDaay  20,  1903— Not  to  be  reported.) 

Railroads— Negllffence— Appellee,  with  three  others,  were  in  the  employ 
of  appellant  as  section  handn,  and  one  day  when  the  weather  was  too  in- 
olenoent  to  work  they  borrowed  the  hand  car  from  the  foreman  and  went  to 
a  distant  town  on  pleasure.  Jost  as  they  were  starting  the  foreman  re> 
quested  them  to  bring  his  mail  and  fifteen  cents'  worth  of  nails.  As  they 
were  returning  the  hand  car  jumped  the  track  and  appellee  was  thrown  from 
It,  falling  on  the  track,  sustaining  injuries  for  which  he  instituted  this  action 
to  recover  damages.  At  the  close  of  appellee's  evidence,  and  at  the  close  of 
the  entire  evidence,  the  court  refused  a  peremptory  instruction  to  find  for 
appellant.  A  judgment  for  |5()0  in  favor  of  appellee  having  been  rendered^ 
appellant  prosecutes  this  appeal.  Held— That  the  court  should  have  given  a 
peremptory  instruction  for  appellant  as  the  proof  shows  that  he  was  injured 
while  he  was  not  engaged  in  performing  duties  for  the  company,  but  while 
on  a  pleasure  trip,  in  nowise  connected  with  his  employment  for  the  com- 
pany. 

Qulgley  &  Quigley  and  Plrtle  &  Trabue  for  appellant. 

John  G.  Miller  fur  appellee. 

Appeal  fr9m  McCranken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

• 

This  action  was  instituted  by  appellee  in  the  MoCracken  Circuit  Cnnrt  to 
recover  from  appellant  damage  for  injury  received  by  him  from  being  thrown 
from  a  hand  oar  while  in  appellant's  service. 

Appellee,  in  October,  1899,  belonged  to  what  was  known  as  bridge  gang 
No.  9,  of  which  A.  Bernard  was  foreman.  At  said  time  these  employes  of 
appellant  were  stationed  at  a  point  on  appellant's  line  of  railroad  called 
Hunsacker,  where  they  were  engaged  in  repairing  a  bridge  belonging  to  ap- 
pellant. It  appears  that  one  mornlDg  about  7  o'clock,  the  weather  being  too 
Inclement  to  work,  appellee,  in  company  with  five  or  six  other  employes  of 
appellant,  who  belonged  to  said  bridge  gang  No.  9,  took  a  hand  car,  which 
belonged  to  appellant,  and  used  by  its  employes  in  connection  with  their 
work  of  repairing  the  bridges  along  its  line,  and  went  off  from  Hunsacker 
to  a  small  town  called  Dyersburg,  about  four  miles  distant.  When  within 
a  short  distance  of  the  town  of  Dyersburg  the  hand  car  jumped  the  track, 
and  appellee  was  thrown  violently  forward,  falling  upon  one  of  the  rails  nf 
the  track,  which  injured  him  in  such  manner  as  to  cause  him  considerable 
pain. 

Neither  appellee  nor  any  of  the  men  with  him  believed  that  he  was  seri 
ously  or  permanently  injured,  but  after  the  expiration  of  a  few  days  he  left 
appellant's  services  and  returned  home,  and»  as  said  before,  instituted  this 
action  for  the  purpose  of  recovering  damages  for  his  injury.  He  alleges  in 
his  petition  that  he  was  injured  while  in  the  employ  of  appellant,  and  that 
the  injury  was  caused  by  defects  in  the  hand  car  furnished  by  appellant  for 
the  use  of  its  employes,  constituting  bridge  gang  No.  9,  which  defects  were 
unknown  to  him,  but  which  wern  known  to  appellant,  or  could  have  been 
known  by  the  ezerclHC  of  ordinary  watchfulness  and  diligence.  The  petition 
further  sets  forth,  seemingly  in  aggravation  of  damages,  the  fact  that  ap~ 
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pellee  was  entitled  to  go  In  the  bospltal  kept  by  appellant  for  the  benefit  of 
Its  injured  employes,  but  whicb  appellant,  opon  application  of  appellee,  re- 
fused him  admission. 

All  the  material  allegations  of  the  petition  are  put  in  issue  by  the  answer, 
and  especially  the  fact  that  appellee  was  injured  while  in  the  service  of  ap- 
pellant, it  beins  affirmatively  alleged  that  his  injuries,  occurred  while  he 
and  some  of  bis  companions  of  bridge  gang  No.  9  were  on  a  leisure  jaunt  to 
Dyersburg,  they  having  borrowed  appellant's  band  car  for  making  the  said 
trip.  A  trial  of  the  cause  by  jury  resulted  in  a  verdict  for  appellee,  who 
was  the  plaintiff  below,  in  the  sum  of  1500,  upon  which  verdict  judgment 
was  duly  entered.  A  motion  for  a  new  trial  having  been  made  by  appellant, 
and  overruled  by  the  court,  the  case  is  here  for  review.  At  the  close  of  ap- 
pellee's testimony,  appellant  moved  the  court  to  instruct  the  jury  peremp- 
torily to  find  for  appellant  (defendant),  which  motion  was  overruled.  At 
4he  close  of  all  of  the  testimony  In  the  case  appellant  renewed  its  motion  for 
peremptory  instruction,  which  was  also  overruled. 

Having  reached  the  conclusion  that  the  court  erred  In  overruling  these 
motions  of  appellant  for  peremptory  instruction,  it  will  not  be  necessary  to 
.notice  the  other  instructions  given  by  the  court,  or  any  of  the  other  instruc- 
tions asked  for  by  appellant.  Appellee  states  that  upon  the  ^ornlng  he 
was  hurt  Noah  Morris  came  to  him  and  others  of  the  bridge  gang,  who  were 
In  one  of  the  boarding  cars  used  by  appellant's  employes,  and  proposed  that 
they  should  take  the  hand  car  and  go  down  to  Dyersburg.  Appellee  tried 
to  state  that  Noah  Morris  said,  in  this  conversation,  that  the  boss,  A.  Ber- 
nard, had  ordered  this  to  be  done;  but  the  court  very  properly  excluded  this 
testimony  as  hearsay;  so  the  sum  total  of  appellee's  testimony  upon  this 
question  was  that  Noah  Morris  and  appellee,  and  four  or  five  others  of  the 
bridge  gang,  took  the  hand  car  and  started  to  Dyersburg.  He  does  state 
that  after  they  had  started  the  foreman,  A.  Bernard,  told  Morris  while 
down  at  Dyersburg  to  get  his  mail,  and  also  bring  back  16  cents'  worth  of 
nails.  To  the  same  effect  is  the  testimony  of  Jacob  Edwards,  one  of  the 
bridge  gang,  who  went  with  appellee  on  the  hand  car  to  Dyersburg.  Ap- 
pellee was  unable  to  show  that  the  foreman  made  any  orders  for  him  or  his 
-companions  to  take  the  hand  car  and  go  to  Dyersburg;  and  the  most  that  he 
could  show  was  that,  after  the  trip  was  made  up  and  the  men  started,  the 
foreman  called  to  Noah  Morris  and  told  him  to  bring  back  the  mail  and  16 
cents'  worth  of  nails. 

The  fact  that  appellee  was  hurt  while  engaged  in  the  business  of  appellant 
lies  at  the  very  base  of  his  right  of  recovery  for  the  injury  in  question,  and 
it  was  necessary,  in  order  to  recover  damages,  that  he  should  show  this  to 
be  true.  We  do  not  think  that  the  mere  request,  or  cider,  of  the  foreman 
after  the  party  had  been  arranged  for  and  started  to  get  his  mail  and  16 
cents'  worth  of  nails,  turned  what  would  otherwise  have  been  a  mere  pleas- 
ure jaunt  into  business  of  the  company.  Appellee  and  his  companions  were 
not,  primarily,  going  on  the  business  of  appellant.  There  was  nothing  In 
Dyersburg  for  them  to  do  for  appellant,  and  the  evidence  shows  that  when 
they  got  to  Dyersburg,  except  getting  the  mail  and  nails  in  question,  ap- 
pellee and  his  companions  merely  wandered  around  the  town  for  an  hour  or 
"flo,  and  then  returned  to  camp  at  Hunsaoker. 
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It  fieeiDS  to  UB  a  propositioD  utterly  incredible,  tbat  six  or  seven  men,  who 
were  on  appellant's  pay  roll  at  11.40  to  $2  per  day,  eaoh,  should  have  be«D> 
sent  with  a  band  car  four  miles  for  the  mail  and  16  cents'  worth  of  nails, 
when  two  men  would  have  been  amply  suflScient,  according  to  the  evidence, 
to  have  made  the  trip  with  the  hand  car.     The  defendant's  evidence  upon> 
this  pnint  put  the  matter  beyond  quef>tlon.     Noah  Morris,  who  was  aUo  in- 
troduced  by  appellee,  testified  that  he  received  no  orders  from  the  foreman 
to  go  to  Dyersburg.  and  that  he  and  his  oomi)aniona  went  down  on  the  hand 
oar  simply  becausi>  tbey  desired  to  go  for  their  own  pleasure,  and  that,  for- 
(his  purpose,  be  bad  borrowed  the  hand  car  from  the  foreman.     The  fore- 
man. A.  Bernard,  testified  tbat,  after  some  hesitation,  he  consented  to  lend 
the  band  car  in  question  to  Noah  Morris  and  his  companions  to  make  th» 
trip  to  Df ersburff;  that  the  parties  were  not  on  the  company's  business,  but 
were  going  of  their  own  volition  and  their  own  pleasure,  and    tbat  during 
the  time   tbey  were  not  on  the  company's  pay  roll.    And  this  is  all  the  evi- 
dence there  is  in  the  record  upon  this  point.     It  follows  then,  that  there  waa 
no  evidence  whatever  to  sustain  appellee's  allegation  tbat  be  was  hurt  while 
in  the  employ,  or  while  doing  service  for,  the  appellant;  and  this  being  true, 
there  was  nothing  to  submit  to  the  jury,  and  the  motion  of  appellant  for' 
peremptory  instruction  should  have  been   sustaljtied.    Appellee's  claim  for 
the  right  of  admission  to  appellant's  hospital  must  foUbw  the  merits  of  his- 
oase. 
Wherefore,  the  case  is  reversed  for  proceedings  consistent  with  this  opinion. 


FICTBT   SPRING  WATER    JOB  CO  ,  &c.    v.  CITIZENS    INSURANCE: 

CO.  OP  PITTSBURG,  PA. 

SAME  V.  SCOTTISH  UNION  AND  NATIONAL  INSURANCE  QO. 

(Filed  January  28,  1903— Not  to  be  reported.) 

1.  Insurance— Desoription  of  location  of  personal  property— Agents— These 
two  actions  were  instituted  on  two  policies  of  fire  insuranoe  to  recover  for 
loss  of  wagons  which  were  insured  as  the  property  of  the  ice  company,  and 
were  issued  to  the  company,  but  were  afterwards  transferred  to  its  assignee- 
for  the  benefit  of  creditors.  The  only  defense  made  was  that  the  property 
was  not  situate  in  the  buildings  stated  in  the  policies.  Plaintiff  alleged 
that  the  policies,  by  mistake,  stated  that  the  wagons  were  stored  in  plain- 
tiff's frame  stable  building  and  sheds  adjoining,  instead  of  in  the  frame 
wagon  shed  building  in  which  they  were  stored  at  the  time  they  were  in- 
sured; that  the  mistake  was  made  by  the  agent  who  wrote  the  policies,  who 
bad  knowledge,  from  personal  inspection  of  the  premises,  of  the  wagons  and 
looation  of  the  wagon  shed  buildings  and  stables  on  the  grounds,  and  asked 
that  the  policies  be  corrected  and  the  loss  recovered.  Held— Tbat  as  the 
proof  shows  dearly  that  the  agent  who  wrote  the  policies  had  personal 
knowledge  of  the  property  insured  and  its  location,  and  made  the  mistake 
in  the  description  in  the  policies,  and  plaintiff  is,  therefore,  entitled  to  a 
correction  of  the  mistake  and  to  recover  on  the  policies. 

9.  Evidence— Parol  evidence  is  admissible  to  correct  the  mistake  in  policy 
of  insurance  as  to  the  location  of  personal  property  insured. 

Shackelford  Miller  and  Barnett  &  Barnett  for  appellants. 
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•Tobn  G.  Strotber  and  Gibson,  Marsball  &  Glbsoo  for  appellees. 

Appeals  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  tbe  ooazt  by  Cblef  Justice  Bnmam. 

These  two  appeals  are  prosecuted  upon  one  record  from  a  judgment  of  tbo 
Jefferson  Circuit  Court  rendered  In  tbe  two  actions  wblch,  by  consent*  were 
beard  together.    The  petitions  in  both  cases  alleged  in  substance  that  on  tbe 
18tb  of  May,  1896,  the  defendant  companies  Isued  and  delivered  to  tbe  plain- 
tiff their  respectiye  policies  of  insurance  on  certain  personal  property  owned 
by  tbe  plaintiff,  including,  among  other  things,  twelve  ice  wagons  stored  Id 
tbe  frame  wagon  sbed  building  of  the  ice  company,  situated  on  its  premises 
between  Biook,  Floyd,   Caldwell  and  Kentucky  streets  in  Louisville;  that 
each  policy  was  for  $1,800,  or  at  the  rate  of  $160  per  wason;  that  An  October 
7,  18f)5,  the  aggregate  insarance  upon  tbe  twelve  Ice  wagons  was  reduced  to 
$1,800,  of  which  $650  was  in  the  Scottish  Uninn  and  National  InR.  Co.,  and 
11,160  Id  the  Citizens  Ins.  Co. ;  that  on  tbe  Ist  day  of  October,  1896,  the  ice 
company  made  a  general  deed  of  afsslgnment  of  all  of  Its  property  for  tbe 
benefit  of  its  creditors  to  S.  S.  Eastwood;    and  that  the  defendant  com> 
panics,  by  written  endorsement  upon  the  policy,  agreed  to  transfer  the  In- 
surance to  the  assignee;  and  that  on  the^SStb  day  of  February,  1896,  the  ice 
wagons  were  burned  up  whilst  in  the  frame  wagon  shed  buildings  In  which 
they  were  stored  at  the  time  the  insurance  policies  were  isfiied  by  the  de- 
fendants, who  were  represented  by  the  Fame  agent,  and  v^ho  went  over  tbe 
premises  and  examined  the  wagon  shed  bulldlDRS  and  saw  the  wagons  stored 
therein,  and  Issued  the  policy,  well  knowing  that  they  were  kept  In   tbe 
building  in  which  they  were  finally  burned  up;  but  that  In  writing  out  tbe 
policies  by  mistake  or  Inadvertanoe  the   policies  erroneously  recited   that 
they  were  stored  in  plaintiff's  frame  stable  building  and   sheds  adjoining, 
and  situated  on  their  premises  between  Brook,  Floyd,  Caldwell  and  Ken- 
tucky streets  In  Louisville,  Ky. ;  that  tbR  policies  were  intended  to  insure 
the  twelve  wagons  while  stored   in   plaintiff's  wagon   shed  building;  that 
both  the  wagon   shed  bulldlns  and   stable  building  were  upon   tbe  ice  com- 
panies premises,  situated  about  160  feet  apart,  and  asked  that  the  error  in 
the  policies  describing  the  building   In  which   they  werf»  utored  bf»  corrected 
in  accordance  with  tbe  facts  and  the  contract  of  the  parties,  and  for  a  judg- 
ment. 

The  defendants,  in  their  answerp,  deny  that  the  wagons  covered  by  their 
policies  were  stored  in  tbe  plaintiff's  frame  wagon  shed  building  at  the  time 
the  policies  of  insurance  wt're  taken  out.  or  that  their  agent,  who  caused 
them  to  be  insured,  went  upon  the  premises  and  examined  the  wagon  sbed 
building  and  saw  tbe  wagons  stored  therein,  and  knew  that  they  were  kept 
in  this  building  in  which  they  were  finally  destroyed;  denies  that  there  was 
any  mistake  in  the  description  of  the  building  in  which  the  wagons  were 
stored,  or  that  they  wore  to  be  insured  in  any  other  than  plaintiff's  frame 
stable  building  and  shed  adjoining,  and'whlch  was  not  burned.  No  Issue 
was  raised  by  the  proof  as  to  tbe  amount  of  plaintiff's  loss.  Tbe  chancellor 
refused  tbe  relief  sought  and  dismissed  plaintiff's  petition,  and  it  has 
appealed. 

It  is  very  clearly  shown  by  the  evidence  that  the  frame   stable  building 
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and  the  frame  wagon  bDllding  were  both  located  Dpon  tbe  premises  of  tbe 
plaintiff  between  Brook,  Floyd,  Oaldwell  and  Kentucky  streets ;  and  that 
tbe  stable  was  an  enolosed  building,  with  twenty  stalls  for  horses  and  innles, 
and  was  used  for  this  pnrpose  by  tbe  ice  company  when  tbe  plant  was  in 
operation :  that  tbe  adjoining  sheds  were  oompamttvely  small  places,  which 
were  need  by  tbe  ice  company  as  a  place  for  storing  one  or  two  wagons  used 
to  haul  sawdast,  and  a  bufrgy;  that  it  was  impossible  to  get  a  wagon  of  any 
kind  into  tbe  stable,  and  not  more  than  two  or  three  at  most  of  tbe  large 
two-horse  wagons  ootild  have  been  put  under  tbe  adjacent  sheds;  that  the 
place  for  koepiog  these  wagons,  when  not  in  use.  was  the  * 'frame  wagon 
«hed  building"  where  they  were  burned,  and  which  was  expressly  appro- 
priated for  this  purpose.  When  the  plant  was  running  tbe  wagons  in  actual 
use  were  Utt  standing  in  the  open  yard,  but  as  soon  as  they  ceased  to  use 
them  they  were  always  stored  in  that  building.  Mr.  Qriswold,  the  president 
of  tbe  ice  company,  says  that  the  wagon  shed  had  been  formerly  used  as  an 
lee  house;  that  it  was  a  large  building,  twenty- five  feet  wide  and  seventy- 
five  feet  long,  which  was  converted  into  a  wagon  shed  for  the  express  pur- 
pose of  providing  a  place  for  storing  these  wagons;  and  that  four  wagons 
which  were  not  in  actual  use  were  stored  therein  at  the  time  the  policies 
irere  taken  out,  and  that  the  remaining  eight,  which  were  in  daily  use,  were 
left  in  the  open  yard  at  night,  but  that  as  soon  as  the  plant  closed  down,  or 
they  ceased  to  be  used,  they  were  put  in  this  shed.  **Potts, "  tbe  night 
watchman,  testifies  that  none  of  the  large  ice  wagons  which  were  burned 
were  ever  kept  in  the  stable  or  the  adjacent  shed,  but  in  the  wagon  shed. 
Hayden,  the  day  watchman,  testifies  that  the  wagons  were  stored  in  tbe 
wagon  shed  when  they  were  first  purchased  In  ISQH;  that  three  of  them  were 
never  used  or  taken  oat  of  the  shed:  that  the  other  nine  were  stored  therein 
on  the  5th  day  of  October,  1895,  at  tbe  time  the  plant  was  closed  down ;  that 
one  sawdust  wagon  and  some  old  stnall  wagons  were  put  in  the  shed.  It  Is 
oonceded  that  the  def^oription  of  the  building  in  whioh  the  wagons  were 
atored  was  written  by  the  agent  of  the  company,  and  the  younger  MoPher- 
flon  testifies  that  he  knew  that  the  building  burned  was  used  as  a  wagon 
ahed.    His  testimony  on  this  point  Is  as  follows: 

**Q.  Was  there  any  other  wagon  shed  on  these  premises  at  all?" 

'*A.  There  was  a  wagon  shed  across  the  alley  that  was  used  to  be  called 
ice  house  No.  6.*' 

*'Q.  That  wag  a  wagon  shed?" 

*'A.  Yes,  sir." 

**Q.  You  knew  thatf" 

"A.  I  knew  that." 

*'Q,  You  all  knew  that  it  was  a  wagon  shed?" 

♦'A.  Yes.  sir." 

*'Q    You  kiiHw  It  all  the  time?" 

"A.  I  knew  it  from  the  date  of  the  policy  there  about  in  March. " 

"Q.  Before  the  flre?" 

"A.  Yes.  sir,  before  the  Are." 

There  seems  no  escape  from  the  conclusion  that  the  agents  of  the  Insurance 
company  knew  all  about  this  building,  and  that  it  was  used  as  a  wagon 
shed.    Kor  can  there  be  any  doubt  that  both  parties  thought  that  the  wagons 
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wbioh  were  burneil  were  covered  by  these  polioies.  And  there  Is  do  rule  of 
law  more  universal  and  more  inflexible  than  that  coutraots  are  to  be  effec- 
tuated aooordiug  to  the  lawful  iotentiou  of  the  parties.  lo  Mtna  Ins.  Co. 
v.. Jackson,  Owsley  &  Co.,  66  Ky.,  199,  where  there  wasan  ambiguity  in  the 
descriptive  words  of  the  insurance  policy,  this  court,  through  Judge  Marshall, 
said  :  "Common  justice  required  that  the  consequence  of  the  failure  should 
fall  upon  the  parfey  who,  under  the  circumstances,  might  and  should  have 
removed  the  ambiguity.  An  applicant  for  insurance  having  Indicated  with 
reasonable  certaincy  the  extent  of  the  insurance  desired,  should  not,  after  a 
loss  has  occurred,  be  disappointed  in  his  just  expectation  of  indemuity  by 
an  objection,  of  which  the  insurer  was  apprised  when  the  policy  was  issued, 
"  *  while  its  existence  and  effect  may  have  been  unknown  to  the  party  insured. '*^ 

And  the  decision  in  Richardson  v.  German  Ins.  Co.,  89  Ky.,  676,  was  to 
the  same  effect.  Innumerable  authorities  might  be  cited  to  support  thia 
doctrine.  We  do  not  understand  the  defendants  to  controvert  the  proposi- 
tion that  an  insurance  policy,  like  any  other  contract,  can  be  corrected  on 
the  ground  of  mistake,  and  that  parol  evidence  is  admissible  to  show  the 
mistake,  and  in  what  it  consisted.  In  our  opinion  the  testimony  in  thia 
case  is  sufficient  to  justify  the  exercise  of  this  power  by  the  cbancrllur  and 
to  have  authorized  a  judgment  in  favor  of  the  plaintiff  for  the  policies  sued 
on. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instruction  to  enter  a  judgment  in  each  case  in  accordance  with  the  prayer 
of  (he  petition. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WATKINS. 

(Filed  January  29,  1903— Not  to  be  reported.) 

Railroads— Negligence— Instructions— Appellee,  a  young  man,  aged  about 
twenty  years,  while  driving  a  team  over  a  crossing  of  appellant's  road,  was 
struck  by  a  train  and  thrown  from  his  wagon,  his  shoulder  broken  and  bis 
wagon  broken,  and  instituted  this  action  to  recover  damages  at  tlie  Kuni  of 
$6,000.  He  afterwards  amended  his  petition,  claiming  1160  additional  dam- 
age for  loss  of  time.  On  the  trial,  which  resulted  in  a  verdict  in  his  favor, 
the  court  in  its  instruction  did  not  limit  the  finding  of  the  jury  on  the  ques- 
tion of  loss  of  time  to  tl60,  the  amount  claimed  in  the  petition  on  this  liem^ 
but  limited  the  whole  recovery  to  $6,000.  Held— That  this  instruction  waft 
erroneous  and  prejudicial. 

W.  H.  Marriott  and  E.  W.  Hines  for  appellant. 

McCandless  &  James  for  appellee. 

Appeal  from  Hardin  Cirnuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee,  Jerome  Watk ins,  who  is  a  young  man  about  twenty  years  of  age^ 
while  driving  a  wagon  across  appellant's  railway  tracks,  at  a  public  cross- 
ing near  Sonora,  in  Hardin  county,  Kentucky,  was  run  into  liy  one  of  ap> 
pellant's  trains,  his  wagon  broken  and  himself  thrown  violently  against 
the  ground,  bruising  and  injuring  one  of  his  shoulders.  For  the  injury 
thus  received  he  instituted  this  action  in  the  Hardin  Circuit  Court  to  ie-> 
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f)over  damages  from  appellant,  Betting  up  In  his  petition  that  bis  injuries 
were  caused  by  tbe  reokless  and  wanton  negligence  of  appellant's  employes 
in  charge  of  said  train  in  falling  to  give  proper  warning  at  tbe  crossing  in 
question,  so  as  to  enable  plaintiff  to  avoid  the  danger  of  the  collision.  The 
amount  of  his  damage  is  Used  in  the  petition  at  the  round  sum  of  $6,000. 
Afterwards  he  filed  an  amended  petition,  by  permission  of  the  court,  in 
which  he  states,  among  other  things,  that  he  lost  from  work  or  labor,  by 
reason  of  the  injury  set  out  in  the  original  petition,  five  months,  lacking 
five  days,  of  the  value  of  tl50.  Tbe  answer  put  in  issue  all  of  tbe  material 
allegations  of  tbe  petition,  and  contains  also  a  plea  of  contributory  negli- 
gence. 

The  issues  having  been  made  up  by  reply,  tbe  case  came  on  for  trial  on 
the  10th  day  of  November,  1901.  Aft«r  the  evidence  was  all  in,  and  the  jury 
instructed.  In  writing,  the  arguments  of  counsel  heard,  and  the  jury  had  re- 
tired to  their  room  for  deliberation,  the  court,  of  its  own  motion,  in  the  ab- 
sence of  appellant's  counsel,  recalled  the  jury  and  added  to  in&tuction  No. 
8,  which  contains  the  measure  of  damages,  tbe  following  words:  "For  his- 
loss  of  time,  if  any,  on  account  of  his  injury."  So  that  the  instruction,  aa 
amended,  reads  as  follows:  "If  the  jury  find  for  the  plaintiff  they  will  fix 
the  amount  of  his  recovery  at  such  sum  in  money  as  will  compensate  him 
for  his  loss  of  time,  if  any,  on  account  of  his  injuries  and  (or  the  mental 
and  physioil  sufTering  he  has  undergone.  If  any,  as  tbe  direct  and  proximate 
result  ot  hi8  injuries,  and  for  such  mental  and  physical  suffering  as  it  may 
be  reasonably  certain  be  will  undergo  in  the  future,  if  any,  as  tbe  direct 
and  proximate  result  of  his  injuries  and  for  any  permanent  impairment  of 
his  power  to  earn  money,  if  they  shall  believe  there  is  any  permanent  im- 
pairment, and  in  estimating  this  they  may  consider  bis  expectations  of  life 
and  capacity  to  earn  money,  and  if  tbe  jury  shall  believe  tlie  negligence  on 
tbe  part  of  the  defendant  was  gross  they  may,  in  their  discretion,  provide  in 
their  verdiot  such  further  sum  as  punitive  damages  as  they  may,  under  all 
the  oircumf^trinces  of  tbe  case,  deem  proper,  not,  however,  exceeding  in  all 
tbe  amount  claimed  in  the  petition,  which  is  |6,000." 

Of  this  action  of  the  court  appellant  excepts,  and  is  complaining  on  ap- 
peal. It  is  not  necessary  to  decide  whether  or  not,  under  the  doctrine  upon 
this  question  in  tbe  case  of  Sears'  Adm'r  v.  Louisville  &  Nashville  R.  B. 
Co.,  2*2  Ky.  Law  Rep.,  162,  we  could  reverse  this  case  alone  upon  the  ground 
that  instruction  No.  3  was  amended  upon  a  material  point,  in  tbe  absence- 
of  the  appellant's  counsel,  and  without  giving  him  tbe  opportunity  to  dis- 
cuss it  with  the  jury.  But  a  reference  to  the  petition,  as  amended,  shows 
that  plaintiff  fixes  the  value  of  his  loss  of  time  by  reason  of  the  injuries 
complained  of  at  $150,  and  in  any  instruction  which  the  court  gave  on  this 
particular  item  of  damage  it  should  have  limited  the  jury  to  the  sum  fixed 
by  appellee  himself. 

We  think  it  was  clearly  erroneous  to  instract  the  jury  that  if  they  find  for 
tbe  plaintiff  they  will  fix  the  amount  of  recovery  in  such  a  sum  of  money  as 
will  compensate  him  for  his  loss  of  time,  if  any,  on  account  of  his  injuries, 
without  limiting  them  to  tbe  sum  stated  in  the  petition  as  constituting  plain- 
tiff's damage  for  this  item.    The  jury  did  not  know,  perhaps,  or  appreciate 

vol.  24—93 
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their  duty  on  this  point,  and  as  they  were  only  limited  by  the  whole 
instruction  to  the  amount  of  t5,000,  they  may  have  estimated  plaintiff's 
damages  for  loss  of  time  at  far  beyond  the  sum  of  1150,  although,  by  the 
pleadings,  plaintiff's  recovery  was  limited,  for  that  item,  to  that  sum. 
Havine  reached  this  conclusion  it  is  not  necessary  to  discuss  any  of  the 
other  questions  raised  by  appellant. 
Wherefore,  the  case  is  reversed  for  proceedings  consi^^tent  with  this  opinion. 


BENGE,  Ac.  V.  COMMONWEALTH. 

(Filed  January  30,  1903-Not  to  be  reported.) 

Criminal  law— Instruction— A.  and  B.  were  convicted  of  manslau^ihter  for 
the  killing  of  C.  The  killlr.pr  took  plar.»'  at  tlie  hf.use  of  D.,  and  it  is  clnimed 
for  appelJanis  on  this  appeal  that  it  was  done  in  defence  of  D  from  an 
assault  made  on  him  by  thH  dt ceased.  P^rrnra  in  instructions  are  relied  on 
for  a  reversal.  Held— Thac  llie  court  ptive  for  appellants  an  int?truotion  au- 
thorizing the  jury  fco  aoqult  if  they  believed  that  the  killing  was  done  in 
the  necessary  defense  of  their  home  and  those  assembled  there,  which  was 
favorable  to  them,  as  thoy  did  not  live  at  the  house.  The  instructions  were 
not  objectionable  on  the  ground  that  the  first  instruction  did  not  properly 
submit  the  qdestlon  as  to  "apparent  necessity,"  as  it  is  not  usual  or  neces- 
sary to  embody  in  the  llrst  instruction  generally  presenting  the  low  of  mur- 
der and  manslaughter  the  complete  law  of  self-defense.  It  is  customary 
and  sullinient  if  the  law  of  self-defense  is  correctly  submitted  in  a  separate 
instruction.  A.  was  charged  as  an  aider  and  abettor  only,  and  the  jury 
were  properly  instructed  that  before  he  conld  be  convicted  they  should  find 
that  B.,  the  principal,  had  shot  and  killed  deceased. 

C.  B.  Lyttle,  B    B.  Golden  and  D.  K.  Rawllngs  for  appellants. 

Clifton  J.  Pratt  and  M.  R.  Tudd  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellants.  Howard  Benge  and  Thomas  Bowling,  were  convicted  of  man- 
slaughter for  the  killing  of  Morgan  Bowling.  Thomas  Bowling  is  the 
grandson,  and  Howard  Benge  is  the  son  of  J.  C.  Benge.  The  killing 
occurred  at  the  home  of  the  last  named.  It  was  the  theory  of  the  defense 
that  the  deceased  came  to  the  dwelling  house  of  J.  C.  Benge,  and  without 
provocation  began  an  assault  upon  him,  and  shot  at  him,  and  that  appellant 
shot  the  deceased  to  protect  J.  C.  Benge  from  death  or  great  bodily  harm, 
then  imminent  at  the  hands  of  the  deceased.  It  is  scarcely  claimed,  and 
there  were  but  meagre  circumstances  tending  to  show,  that  the  alleged 
assault  was  directed  against  appellants,  or  any  one  else  but  J.  C.  Bengo. 
However,  the  court  properly  submitted  to  the  jury  the  question  also  of  the 
danger,  or  apparent  danger,  of  appellants  from  the  alleged  assault. 

It  is  argued  on  this  appeal  that  there  was  a  *'feud"  existing  between  the 
families  of  J.  C.  Benge  and  of  deceased.  In  fact,  though,  Benge  and  appel- 
lants when  testifying  in  this  case,  deny  that  there  was,  or  ever  bad  been, 
any  ill  feeling  among  the  parties.    Nor  does  any  witness  so  state,  except 


BENGE,  &0.  V.  COMMONWEALTH.  1467 

ttne,  another  son  of  J.  G.  Benge,  who  naid  that  he  "bad  heard"  of  some 
^lifBoulty  between  them.  There  Is  no  complaint  of  any  ruling  of  the  court 
at  the  trial  save  as  to  givlnj;;  instrnotions. 

It  is  argned  that  the  Instructions  given  did  not  properly  or  suflQciently 
submit  to  the  jury  the  right  of  appellants  to  defend  their  home  and  its  in- 
mates from  assault.  In  fact  neither  of  appellants  was  living  at  J.  C. 
Benge's.  They  were  each  mere  visitors  there.  But  the  court  did  give  as 
ample  instructions  on  this  point  as  if  it  had  been  their  home.  The  self-de- 
fense instruction  embodying  this  idea,  and  complained  of,  is  as  follows:  "If 
you  shall  believe  from  the  evidence  that  at  the  time  the  defendant,  Howard 
Benge,  fired  the  shot  that  took  the  life  of  Morgan  Bowling  (if  you  shall 
ttelieve  from  the  evidence  beyond  a  reasonable  doubt  that  he  did  so  do)  he 
believed,  and  had  reasonable  grounds  to  believe,  that  Morgan  Bowling  was 
then  and  thern  about  to  kill  defendant  or  Thomas  Bowling  or  Jim  Crow 
Benge  (J.  C.  Benge),  or  any  one  assembled  at  his  house,  or  was  about  to  do 
him  or  them,  or  either  of  them,  some  great  bodily  harm,  and  that  it  waa 
necessary,  or  was  believed  by  the  defendant  in  the  exercise  of  a  reasonable 
judgment  to  be  necessary,  to  shoot  and  wound  deceased  in  order  to  avert 
^aid  danger,  real  or  to  the  defendant  apparent,  then  you  ought  to  find  the 
defendant,  Howard  Benge,  not  guilty  on  the  grounds  of  self-defense  and 
•apparent  necessity. ' ' 

The  same  was  given,  with  proper  changing  of  nnmes,  as  to  the  other  appel- 
lant. It  is  next  complained  that  the  idea  of  "apparent  necessity"  was  not 
properly  submitted,  because  under  the  first  instruction  the  jury  were  not  told 
that  the  apparent  necessity  was  sufficient  if  it  appeared  to  be  so  to  the  de- 
fendant in  the  exercise  of  a  reasonable  judgment.  That  part  of  the  criticised 
instruotioD  is:  "If  you  shall  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  Howard  Benge,  in  this  county,  and  before  the 
finding  of  the  indictment  herein,  willfully  and  feloniously,  and  not  in  his 
'necessary,  or  reasonably  apparent  necessary,  self-defense,  and  not  in  theneo- 
essary,  or  reasonably  apparent  necessary,  defense  of  Thomas  Bowling,  Jim 
Crow  Benge,  or  of  them  assembled  at  his  house,  shot  at  and  wounded  Mor- 
gan Bowling  BO  that  he  died  thereby,  then  you  ought  to  find  the  defendant, 
Howard  Benge,  guilty,"  etc. 

It  is  neither  usual  nor  necessary  to  embody  in  the  first  instruction,  gener- 
ally presenting  the  law  of  murder  and  manslaughter,  the  complete  law  of 
self -defense.  It  is  customary  and  sufficient  if  the  law  of  self-defense  is  cor* 
reotly  submitted  in  a  separate  instruction.  In  the  second  instruction,  the 
one  first  quoted  above,  the  jury  are  most  explicitly  told  that  if  the  defend- 
«nt  shot  and  killed  the  deceased  in  the  defense  either  of  the  defendant,  his 
oo-defendant,  his  father  or  "of  any  of  the  others  at  his  house  assembled," 
and  that  such  shooting  was  necessary,  or  that  it  appeared  to  the  defendant 
in  the  ezerolae  of  a  reasonable  judgment  to  be  necessary,  to  save  him  or  the 
others  named  from  death  or  great  bodily  harm  then  and  there  about  to  be 
Inflicted  or  any  of  them  by  the  deceased,  the  jury  could  not  convict. 

It  is  also  complained  that  the  court  did  not  properly  instruct  the  jury  on 
the  subject  of  reasonable  doubt.  That  instruction  is  as  follows:  "If  from 
-all  the  evidence  in  the  case  the  jury  have  a  reasonable  doubt  of  the  defend- 
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ant,  Howard  Bonge,  having  been  proven  guilty,  they  ought  to  fiad  b}m  aot^ 
guilty." 

There  is  also  an  Instruction,  not  objected  to,  as  to  their  duty  in  event  the- 
ury  should  find  the  defendant  guilty,  buc  have  a  reasonable  doubt  as  to  the- 
degree  of  his  guilt.    The  criticism  of  the  instruction  just  quoted   is  becau8»- 
it  fails  to  say  to  the  jury  if  they  have  a  reasonable  doubt,  under  the  evidence^ 
of  any  material  fact  necessary  to  establish  the  defendant's  guilt  they  will 
acquit  him.    This  ezpressioo  is  frequently,  and  not  at  all  improperly,  incor- 
porated in  this  instruction,  although  it  is,  we  think,  necessarily  included  in 
the  language  quoted,  for  if  the  jury  have  a  reaHonttble  doubt  under  the  evl- 
dence,  or  from  the  lack  of  evidence,  that  any  material  fact  has  been  proveo« 
which  is  necessary  to  establish  the  defendant's  guile,    they  can   not  believe 
from  the  evidence,  beyond  a  reasonable  doubc,  that  he  has  l)eeu  shown  to  be^ 
guilty.    This  court,  however  earnestly  invited  to  do  so,  must  refuse  to  lay 
down  the  forms  of  instruction  to  be  applied   to  all  cases  of  a  class.    Ideal 
nicety  of  expression,  however  much  it  may  be  admired,  can  not  be  exacted 
at  the  expense  of  practical  justice. 

Appellant  Bowling  was  charged  as  an  alder  and  abettor  only.  Before  be 
oould  be  convicted  the  jury  were  required  to  find  that  the  principal,  appel- 
lant Benge,  had  shot  and  killed  deceased  under  the  instruction  just  dis- 
oussed.  In  the  self-defense  instruction  given  to  the  jury  applicable  to  thla 
appellant  they  were  limited  to  believing  from  the  evidence  that  appellant 
Bowling,  in  aiding  and  abetting  Howard  Benge,  if  he  did  so,  believed,  and 
had  reasonable  grounds  to  believe,  that  either  he  or  his  co-defendant,  or  J. 
G.  Benge,  "or  some  of  them  assembled  at  J.  C.  Benge's  house,"  were  in 
danger  of  death  or  great  bodily  harm  at  the  hands  of  the  deceased  then  and 
there  about  to  be  inflicted  on  them,  or  some  of  them,  and  that  "the  defend- 
ant,  Bowling,  in  the  exercise  of  a  reasonable  judgment,  believed  it  to  be 
necessary  to  aid,  assist,  abet,  advise  and  counsel  the  said  Howard  Benge  to- 
ehoot  the  said  Morgan  Bowling  in  order  to  avert  said  danger,  real  or  to  the 
defendant,  Thomas  Bowling,  apparent." 

It  is  claimed  for  this  appellant  that  the  jury  should  have  been  told  in  ad- 
dition that  if  the  principal,  Howard  Benge,  had  reasonable  grounds  to  be- 
lieve, and  in  the  exercise  of  a  reasonable  judgment  did  believe,  himself  or  the 
others  named  in  such  danger,  appellant,  Thomas  Bowling,  had  the  right  to 
aid  or  abet  him  in  taking  the  life  of  deceased.  Counsel  overlook  in  this  argu- 
ment that  the  court  had  already  required  the  jury  to  find  the  principal 
guilty  before  they  could  convict  the  aider  and  abettor  in  any  event.  At  any 
rate,  the  two  were  tried  together;  the  jury  have  found  them  both  guilty; 
the  instructions  applicable  to  the  principal  are  unobjectionable,  and  fully 
cover  the  point  now  being  discussed.  To  have  restated  the  same  thing  in  that 
part  of  the  instructions  applicable  to  appellant  Bowling  would  have  beeik 
merely  a  multiplication  of  words  without  material  enlightenment. 
. .  There  is  no  error  prejudicial  to  appellants  and  the  judgment  is  aflSrmed. 
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WATKINS  V.  MOONEY. 

(Filed  January  80,  1903.) 

Municipal  eoYernment— Authority  of  president  of  board  of  aldermen  of 
"^Moond  olasB  oity  in  abaenoe  of  mayor— Vaoanoies  in  police  and  fire  commia- 
liion— Under  section  8187,  Kentucky  Statutes,  the  mayor  of  a  city  of  the  sec- 
t)nd  class  may,  with  the  approval  of  the  board  of  aldermen,  appoint  four 
members  of  the  police  and  five  commission,  and  may  f  11  all  Tacancies  that 
may  occur  in  the  board.  Under  section  8204,  Kentucky  Statutes,  it  is  pro- 
prided  that  in  the  event  of  the  absence  or  disability  of  the  mayor,  the  presi- 
dent of  the  board  of  aldermen  shall  aet  as  mayor.  Appellant  had  been 
appointed  by  the  mayor  to  All  a  vacancy  in  the  board  of  police  and  fire  com- 
missioners,  but  had  not  been  confirmed  by  the  board  of  aldermen.  The  mayor 
-after  this  left  the  city  of  Lexington  and  went  to  Frankfort  on  business  one  day 
and  returned  the  next.  During  the  day  that  the  mayor  left  the  president  of 
the  board  of  aldermen  had  notice  of  the  convening  of  the  board  at  an  early 
bour  the  next  morning  served  on  the  members.  At  the  meeting  he  submitted 
the  name  of  appellant  as  a  member  of  Che  police  and  fire  commissioners  to  the 
board,  and  he  was  rejected.  The  president  then  nominated  appellee  to  fill 
"Said  vacancy,  and  he  was  confirmed.  Appellant  brought  this  action  to  es- 
tablish his  claim  to  the  office.  Held— That  the  absence  contemplated  by  the 
legislature  in  the  employment  of  that  word  in  said  section  is  not  merely  a 
physical  absence  of  the  mayor  from  the  city,  but  is  such  an  absence  as  ren- 
ders him  incapable  for  the  time  being  of  performing  the  act  that  may  be 
in  question,  which  act  must  present  such  a  necessity  for  immediate  atten- 
tion as  to  require  it  to  be  then  executed.  There  was  no  such  urgency,  and 
no  emergency  apparent  for  the  president  of  the  board  of  aldermen  to  assume 
the  duties  of  mayor.  The  law  did  not  require  that  a  member  of  said  board 
appointed  to  fill  a  vacancy  should  be  confirmed  by  the  board  of  aldermen, 
and  appellant  is,  therefore,  entitled  to  said  office. 

Breckinridge  &  Shelby  and  Allen  &  Duncan  for  appellant. 

Morton,  Darnall  &  Wilson,  Webb  &  Farrell  and  J.  D.  &  G.  R.  Hunt  for 
appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  suit  involves  the  title  to  the  office  of  member  of  the  board  of  police 
and  fire  commissioners  of  the  city  of  Lexington,  appellant  and  appellee  each 
t)laimiog  to  be  the  rightful  incumbent. 

Lexington  is  a  cicy  of  the  second  class.  The  statute  providing  a  system  of 
government  for  these  cities  creates  a  board  called  the  Board  of  Police  and 
Fire  Commissioners,  which  is  composed  of  the  mayor  of  the  city,  ex-ofi9clo 
the  chairman  of  the  board,  and  four  other  members  appointed  by  the  mayor. 
This  board  is  created  by  section  3137,  Kentucky  Statutes,  which  section  is 
as  follows:  "The  mayor,  subject  to  the  approval  of  the  board  of  aldermen, 
«hall  appoint  four  citizens  and  freeholders  of  the  city,  who  shall  have  been 
■electors  of  the  city  for  five  years  preceding  their  appointment,  and  who  shall 
not  be  less  than  thirty  years  of  age  and  not  related  to  the  mayor  by  blood 
^r  marriage,  who,  together  with  the  mayor,  shall  compose  a  board  of  police 
-and  fire  commissioners.  The  mayor  shall  be  ex-officlo  chairman  of  said 
4>0Brd.    Said  commissioners  shall  be  appointed  for  a  term  of  one,  two,  three 
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and  four  years,  respectively,  upOD  the  takiog  effect  of  this  act;  aod  ever^ 
year  thereafter,  as  the  terms  of  office  of  the  said  cotnmissioDers  shall  expire^ 
respectively,  there  shall  be  one  commissiooer  appointed  for  a  term  of  foui^ 
years,  and  the  mayor  shall  fill  all  vacancies  that  may  occur  in  said  board. 
The  salaries  of  the  commissioners  may  be  fixed  by  the  general  council.  Th9> 
city  clerk  shall  act  as  clerk  of  said  board." 

The  four  members  provided  for  by  the  section  were  originally  appointed 
by  the  mayor  and  confirmed  by  the  board  of  aldermen.    One  of  these  mem- 
bers was  J.  Soule  Smith.    Before  this  controversy  arose  he  resigned,  thus, 
creating  a  vacancy  in  the  board.    Heniy  T.  Duncan  was  then,  and   is  yet« 
the  mayor    of  Lexington.    After  the  vacancy  above  named  occurred   the> 
mayor  appointed   appellant,  J.  L.  Watkins,    to  fill   it,  and   he  accepted  it. 
Whether  this  appointment  was  communicated  by  the  mayor  to  the  board  of* 
aldermen,  and  by  that  body  confirmed  and  approved,  does  not  appear  from 
the  record,  though  it  is  assumed   in  argument  that  it  was  not  so  reported 
oor  confirmed. 

Shortly  thereafter,  and  on  the  21st  day  of  January,  1902,  the  mayor  had 
occasion  to  come  to  Frankfort,  where  the  State  legislature  was  in  session* 
for  the  purpose  of  attending  to  business  before  that  body,  or  some  commit- 
tee, affecting  the  interest  of  cities  of  the  second  class.  He  left  Lexington  iiv 
the  afternoon  of  the  31st,  and  did  not  return  until  the  following  afternoon. 
Lexington  is  about  twenty-five  miles  distant  from  Frankfort,  connected  by 
railroad,  and  between  these  two  cities  several  passenger  trains  are  run  eaol^ 
way  each  day.  The  cities  are  altfo  connected  by  telegraph  and  telephone  ser- 
vice, affording  opportunities  for  constant  communication  by  these  means. 

Section  3204,  Kentucky  Statutes,  reads  as  follows:  "In  the  event  of  theab«^ 
Benoe  or  disability  of  the  mayor,  the  president  of  the  board  of  aldermen  shall 
act  as  mayor,  and  in  event  of  the  absence  or  disability  of  both  the  mayor 
and  the  president  of  the  board  of  aldermen   the  president  of  the  board  of~ 
councilmen  shall  act  as  mayor." 

W.  H.  McCorkle  was  the  president  of  the  board  of  aldermen.  After  the- 
mayor's  departure  for  Frankfort  McCorkle  issued  notices  convening  the 
board  of  aldermen  in  extraordinary  session  at  an  early  hour  on  the  morning 
of  Che  d2d,  "to  receive  a  communication  from  the  mayor."  A  quorum  ot 
the  board  met  as  called.  Whereupon  McCorkle,  affecting  to  act  as  mayor 
pro  tempore,  communciated  to  that  body  the  appointment  of  appellant  Wat- 
kins  previously  made  by  Mayor  Duncan,  and  submitted  this  appointment  to 
the  board  as  a  nomination  for  their  approval  and  confirmation.  The  board 
of  aldermen  rejected  the  appointment,  whereupon  President  McCorkle  im- 
mediately transmitted  to  the  board  the  nomination  of  appellee  Mooney  to 
fill  the  vacancy  caused  by  the  resignation  of  Smith,  which  nomination  waa 
confirmed  and  approved  by  the  board. 

It  is  charged  that  this  action  by  McCorkle  and  his  associate  members  of 
the  board  of  aldermen  was  the  result  of  a  conspiracy  upon  their  part,  and  of 
others  acting  with  them,  to  defeat  the  mayor's  right  of  appointment,  and  tcv 
Install  such  members  of  the  board  of  police  and  fire  commissioners  as  would 
be  unacceptable  to  him,  and  to  deprive  him  of  his  legal  power  pertaining  t<^ 
his  office. 

The  facts  above  stated  are  gathered  from  the  petition  of  appellant  WatklnSi^ 
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filed  af^alnst  appellee  MooDey  in  the  Fayette  Circait  Court  to  prevent  the 
exercise  by  Moooey  of  the  duties  and  privileges  of  the  office  which  they  were 
each  claiming.  The  circuit  court  sustained  a  demurrer  to  this  petition,  and 
dismissed  the  action.  Wherefore  this  appeal,  which  presents  two  questions 
of  law: 

Ist.  Was  the  mayor  absent  within  the  meaning  and  contemplation  of  the 
statute? 

2d.  Does  the  statute  require  appointments  made  by  the  mayor  to  fill  va- 
cancies in  the  board  of  police  and  fire  commissioners  of  cities  of  the  second 
class  to  be  confirmed  by  the  board  of  aldermen  befoie  they  become  effective? 

The  court  does  not  regard  the  allegation  of  the  alleged  conspiracy  as  one 
at  all  material  in  this  case.  In  our  opinion  the  qnestion  is  purely  one  of 
power.  One  department  of  government  will  not  undertake  to  inquire  and 
can  not  ordinarily  investigate  the  motives  prompting  membeisof  a  distinctly 
different  department  in  the  exercise  of  power  conferred  upon  them  by  law. 

It  is  the  contention  of  appellee  that  the  woid  * 'absence"  as  employed  in 
this  statute  has  a  well-defined  and  underetond  meaning;  that  it  should  be 
given  its  strict  literal  meaning,  to  be  away  from  or  to  be  withdrawn  from  a 
place,  and  that  it  has  reference  solely  to  a  physical  absence  of  the  subject. 
Many  words  of  common  use  in  our  language  have  two  or  more  meanings.  It 
is  not  infrequent  that  a  word  having  one  meaning  in  its  ordinary  employ- 
ment has  a  materially  different  or  modified  meaning  in  its  legal  use.  This 
word  "absence"  is  a  fair  example.  It  has  been  held  that  one  may  be  absent 
though  actually  present,  as  where  a  judge,  though  on  the  bench,  does  not 
sit  in  the  case.  He  is  there  taken  as  absent  in  contemplation  of  law.  (Bing- 
ham V.  Cnbbot,  3  Dall.,  1036;  Byrne  v.  Arnold,  24  N.  Brunsw.,  161.)  It  has 
also  been  held  to  mean  *'not  present."  (Paine  v.  Drew.  44  N.  H.,  806.)  It 
has  been  held,  too,  as  not  meaning  "out  of  the  State  only."  (James  v. 
Townsend,  104  Mass.,  867.) 

"Absence"  and  "disability"  are  words  which  from  their  use  in  statutes 
may  have  two  different  meanings.  They  are  quite  frequently  found  in  some 
form  in  the  statutes  of  this  and  other  States,  as  well  as  in  the  Constitutions 
of  many  of  the  States.  The  legislature  has  not  defined  the  sense  in  which 
either  of  the  words  is  to  be  construed,  leaving  their  construction  and  appli- 
cation to  be  gathered  from  the  intent  of  the  act  or  section  in  which  they 
may  be  found,  by  the  light  of  its  subject-matter  and  evident  purpose.  Presi- 
dent Arthur,  in  his  first  message  to  congress,  clearly  and  ably  set  forth  the 
ambiguity  of  the  term  "disability"  as  used  in  the  Constitution  of  the 
United  States,  providing  that  "in  case  of  the  removal  of  the  president  from 
oflioe,  or  of  his  death,  resignation  or  disability  to  discharge  the  powers  and 
duties  of  said  office,  the  same  shall  devolve  upon  the  vice-president,"  etc. 
Tet  "disability"  is  a  word  of  scarcely  less  ambiguity  as  generally  used  in 
oommon  parlance  than  "absence. "  In  some  States  their  statutes  provide 
that  the  chairman  of  the  board  of  aldermen,  or  other  officer  holding  the 
position  of  vice-mayor,  shall  act  in  case  of  the  absence  of  the  mayor  from  the 
oity.  Such,  for  example,  are  the  oases  of  O'Malley  v.  McGinn  (Wis.),  10  N. 
W.,  615;  In  re  Cleveland  v.  Mayor  (N.  J.),  18  Atl.,  67. 

In  other  cases  cited  it  was  shown  that  the  mayor  was  absent  from  the 
State,  and  the  court  found  that  he  could  not  perform  the  duty  which  the 
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Tioe-mayor  was  asgumlDg  to  do.  Such  are  State  v.  Byrne  (Wis.),  78  N.  W., 
820,  and  People  v.  Van  Anden  (Mich.),  74  N.  W.,  1009.  In  the  case  first 
named  the  faota  do  not  show  In  the  opinion  how  far  the  mayor  was  from  the 
city,  nor  how  lon^  he  had  been  away,  nor  the  particular  urfipency  of  the 
action  of  the  vice-mayor.  In  the  last-named  case  the  mayor  was  shown  to 
have  been  absent  from  the  State  for  two  weeks,  and  as  having  expressed  a 
purpose,  when  be  left,  of  beinK  absent  for  three  weeks. 

It  is  a  difficult  task,  if  not  an  impossible  one,  to  lay  down  a  rule  that 
could  apply  to  all  cases,  defining  the  meaning  of  the  word  "absence,"  as 
used  in  the  statute  quoted  above,  and  similar  ones.  We  do  not  lay  any  par- 
ticular stress  upon  the  fact  that  the  mayor  was  not  absent  from  the  Stote, 
though  in  one  of  the  cases  cited  the  court  seems  to  have  done  so.  For  exam- 
ple, the  mayor  of  Lexington,  if  at  Hickman,  Ky.,  would  be  further  removed 
from  his  city,  and,  therefore,  less  capable  of  being  In  touch  with  its  govern- 
mental affairs  than  if  he  were  at  Cincinnati.  So  the  mayor  of  Newport  or 
Covington,  cities  of  the  second  class,  also  would  be  absent  from  the  State, 
and  of  course  from  their  respective  cities,  if  across  the  river  in  Cincinnati, 
a  matter  of  ten  minutes'  journey. 

It  may  be  that  the  courts,  until  the  legislature  has  spoken  more  definitely 
as  to  its  meaning  upon  this  subject,  might  have  to  determine  each  case 
largely  upon  the  particular  taots  presented.  We  think  that  the  soundest 
reasoning  under  the  authorities  cited  and  examined  gives  the  word  "ab- 
sence" the  meaning  of  that  absence  which  would  make  it  impossible  for  the 
official  to  perform  the  act  in  question.  Where  the  mayor  is  to  preside  per- 
sonally at  a  meeting  of  a  board  which  he  is  ex-offlcio  a  member,  absence  in 
that  case  would  probably  mean  an  absence  from  the  place  of  meeting.  But 
for  the  matter  of  making  an  appointment,  signing  a  contract  which  he  was 
permitte;^  by  law  to  sign  for  the  city,  or  to  issue  a  proclamation,  or  to  Issuo 
a  notice  citing  an  official  to  appear  for  a  violation  of  the  statute,  which  he 
was  authorized  to  try,  the  mayor  might  perform  any  of  these  acts  though 
beyond  the  corporate  limits  of  the  city.  Would  the  chairman  of  the  board 
of  aldermen  be  authorized,  if  the  mayor  should  happen  to  go  out  to  the 
waterworks  near  Lexington,  and  in  which  his  city  is  interested,  as  it  sup- 
plies its  citizens  with  water  necessary  for  their  comfort,  health  and  protec- 
tion, to  take  advantnfze  of  such  an  absence  to  disarrange  and  confuse  his 
policy  of  government?  There  can  be  but  little  doubt  that  he  should  not 
presume  to  act  in  a  case  of  such  absence  except  the  emergency  was  such  as 
to  demand  that  the  official  act  be  then  done. 

In  dlficnsfling  a  somewhat  similar  provision  of  law  found  in  the  Constitu- 
tion of  Louisiana  the  Supreme  Court  of  that  State.  In  the  case  of  State  of 
Louisiana,  &o.  v.  James  Graham,  26  La.  Ann.,  668  (81  Am.  Rep.,  561),  had 
under  consideration  the  meaning  of  the  term  "absence  from  the  State"  as 
used  by  the  Constitution.  In  that  case  the  governor  had  gone  beyond  the 
State  lines  to  Pass  Christian,  a  few  hours'  run  from  the  capital  of  Louisiana. 
Said  the  court:  "How  is  the  absence  of  the  governor  to  be  ascertainedf  It 
Is  manifest  that  there  ought  to  be  some  certain  proof  accessible  to  the  pub- 
lic, from  which  they  may,  with  certainty,  derive  the  knowledge  as  to  who 
is  authorized  to  act  as  governor  of  the  State.  As  the  law  makes  no  pro- 
vision for  the  mode  in  which  the  governor  shall  manifest  to  the  public  his 
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abseoce  from  the  State,  it  necessarily  is  left  to  bis  discretion,  subject  to  bis 
responsibility  to  the  people.  If  the  Interests  of  the  State  should  suffer  in 
oonsequenoe  of  his  prolonged  absence,  he  would  be  amenable  to  public  senti- 
ment and  to  the  control  of  the  impeaching  power  of  the  State.  ^  ^  *  We 
^o  not  think  that  it  was  ever  contemplated  that  the  movements  of  the  gov- 
ernor should  be  watched  with  the  view  that  the  lieutenant-governor  or 
flpealcer  of  the  house  of  representatives  should  slip  into  his  seat  the  moment 
be  stepped  across  the  borders  of  the  State. " 

To  the  same  efifect  see  People  v.  Parker.  3  Neb..  409,  19  A.  Rep.,  634. 

To  adopt  a  thought  so  forcibly  presented  in  the  last-named  case,  when  we 
reflect  upon  the  possible  consequences  of  such  construction  of  the  statute, 
•and  upon  the  disgraceful  tricks,  strifes  and  exhibitions  which  might  be  en- 
tailed upon  the  people  of  the  community,  we  hesitate  and  cast  about  for  a 
more  salutary  rule  than  to  adopt  the  suggestion  of  appellee,  that  the  mere 
physical  absence  is  the  one  contemplated,  for  one  which,  while  it  will  in- 
sure the  efiicient  administration  of  the  affairs  of  the  city  government  during 
the  brief  temporary  absence  of  the  executive,  will  at  the  same  time  protect 
that  department  of  the  government  against  unnecessary  and  ill-advised  in- 
trusion. 

We  have,  therefore,  concluded  that  the  absence  contemplated  by  the  legis- 
lature in  the  employment  of  that  word  in  the  section  under  discussion  is 
not  merely  a  physical  absence  of  the  mayor  from  the  city,  but  is  such  an  ab- 
fience  as  renders  him  incapable  for  the  time  being  of  performing  the  act  that 
may  be  in  question,  which  act  must  present  such  a  necessity  for  immediate 
attention  as  to  require  it  to  be  then  executed. 

In  the  case  at  bar  there  was  no  such  urgency,  and  no  emergency  apparent 
for  the  pruaident  of  the  board  of  aldermen  to  assume  the  duties  of  mayor. 
{Mayor  of  Detroit  v.  Moran,  Mich.,  9  N.  W.,  252;  Lynd  v.  Winnebxgo,  16 
Wall.,  6;  Bernard  v.  Taggart.  N.  H..  25  L.  R.  A.,  613.) 

2d.  It  is  Insisted  for  the  plaintiff  that  the  appointment  of  members  of  the 
board  to  fill  vacancies  must  be  confirmed  by  the  board  of  aldermen  as  orig- 
inal appointments  must  be.  It  is  argued,  and  this  we  conceive  to  he  the 
main  argument  for  the  appellee  in  this  behalf,  that  there  is  no  apparent 
reason,  and  in  fact  none,  why  the  legislature  should  require  the  mayor's 
appointees,  original  and  for  full  term.s,  always  to  be  confirmed  by  the  board 
of  aldermen,  and  yet  allow  him  to  fill  vacancies  in  the  same  board  without 
«ucb  confirmation.  The  argument  seems  to  us  to  be  almost  irresistible 
when  presented  to  that  body  who  make  the  laws.  But  the  consequences  are 
not  so  much  to  be  regarded  in  the  construction  of  the  statutes  as  the  lan- 
guage employed,  where  the  language  is  unambiguous.  In  fact  as  long  as 
the  langaage  of  the  statute  is  not  ambiguous  the  courts  have  no  discretion 
as  to  the  meaning  they  will  give  to  it. 

Says  Sutherland  on  Statutory  Construction,  section  ?37:  "It  is  beyond 
•question  the  duty  of  courts  in  construing  statutes  to  give  effect  to  the  in- 
tent of  the  law-making  power,  and  seek  for  that  intent  in  every  legitimate 
way.  But,  *  *  *  first  of  all,  in  the  words  and  language  employed,  and  if 
the  words  are  free  from  ambiguity  and  doubt,  and  express  plainly,  clearly 
and  distinctly  the  sense  of  the  framers  of  the  instrument,  there  is  no  occa- 
fiion  to  resort  to  other  means  of  interpretation.  It  is  not  allowable  to  inter- 
pret what  has  no  need  of  interpretation." 
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Any  other  oourBe  would  be  extremely  miBobievous  and  dangerous.  It  is 
not  for  the  judiciary  to  make  laws.  If  they  should,  under  the  guise  of  in- 
terpretation, give  to  plain,  unambiguous  language  used  by  the  legislature 
in  expressing  its  intention  a  meaning  nowise  warranted  by  the  language 
employed,  it  would  practically  be  to  oonstitate  the  courts  not  only  the  oon- 
struers  of  the  law,  but  its  makers.  The  meaning  of  the  language  of  the 
section  quoted  is  absolutely  clear,  is  entirely  free  from  ambiguity,  is  as 
plain  and  as  simple  as  any  similar  number  of  words  in  common  use  in  the 
English  language.  We  can  find  no  warrant  to  hunt  beyond  their  common 
every-day  use  for  a  latent  meaning  supposedly  in  the  minds  of  the  legislature. 
Furthermore,  the  statute,  section  3108.  expressly  confers  upon  the  mayor  the 
power  to  fill  all  vacancies  in  ofifice  unless  it  was  otherwise  provided  in  that^ 
act.  We  tind  no  provision  otherwise,  nor  can  we  see  why  the  legislature 
should  confer  the  power  upon  the  mayor  to  fill  vacancies  in  more  important 
positions  than  these  are  without  the  confirmation  of  the  board  of  aldermen, 
and  yet  require  the  contlrmation  in  this  particular  instance.  In  any  event,, 
as  to  the  wisdom  or  folly  of  such  a  provision,  it  is  a  matter  beyond  the  con- 
trol  of  the  judiciary. 

A  distinction  is  obviously  intended  to  be  made  between  original  appoint- 
ments of  members  of  the  board  and  appointments  to  All  vacancies,  other- 
wise there  is  no  sense  or  meaning  in  the  provision  directing  and  authorizing' 
the  mayor  to  fill  all  vacancies.  If  the  legislature  had  intended  that  appoint- 
ments to  fill  vacancies  should  be  submitted  for  confirmation  to  the  board  of 
aldermen,  it  would  doubtless  have  put  In  after  the  word  mayor,  as  it  ex- 
pressly did  when  providing  for  the  original  appointment,  "subject  to  the 
approval  of  the  board  of  aldermen."  Whether  the  injunction  prayed  for 
was  or  was  not  a  proper  incident  of  appellant's  claim  and  suit,  yet  the  fact» 
stated  in  the  petition  were  such  as  presented  a  cause  of  action  against  ap- 
pellee, and  the  demurrer  thereto  should  have  been  overruled. 

The  judgment  dismissing  the  petition  is  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  and  for  further  proceedings  not 
inconsistent  herewith. 
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(Filed  January  29,  1903.) 

1.  Wills— Gifts— R.  died  testate  leaving  two  grown  children,  the  appellee^ 
Mrs.  Rettlg,  and  appellant.  After  making  a  devisa  of  fSOO  she  devised  the 
residue  of  her  estate,  consisting  of  money,  stock  and  notes,  to  her  son  and 
daughter.  She  left  a  note  for  $2,000,  executed  by  appellee,  payable  to  the 
testatrix,  but  the  following  words  are  found  in  the  note:  "This  note,  how- 
ever, to  become  null  and  void  on  the  death  of  said  Barbara  Rodemer."  It 
is  insisted  that  this  note  was  a  gift  to  her  daughter,  Mrs.  Rettig.  Held — 
That  said  note  was  not  valid  as  a  gift  inter  vivos,  as  there  was  no  delivery 
of  it  or  attempt  to  deliver  it  to  the  donee. 

2.  Overruled  cases— McGlasson  v.  McGlasson's  Ex'or,  21  Ky.  Law  Rep.» 
1843. 

Harvey  Myers  and  Brvanwell  &  Bruce  for  appellant. 

H.J.  Gauaepuhl  fur  uppelleeH. 
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Appea]  from  Keotoo  Glrouit  Court. 
OpiDloD  of  the  court  by  Judge  Payuter. 

Barbara  Rodenier  died  testate  in  Keutoo  county  on  April  18,  1899,  leaving 
two  grown  children,  a  son  and  a  married  daughter,  appellant  and  appellee, 
Mrs.  Rettlg.  After  a  special  bequest  of  tSOO,  she  disposed  of  the  rest  of  her 
estate  in  the  following  language,  to  wit:  "All  the  rest  of  my  estate,  con- 
sisting of  money  I  hold  in  building  associations,  notes,  and  what  moneys  I 
may  have  at  the  time  of  my  death,  I  give,  devise  and  bequeath  to  my  son». 
August  Bodemer,  and  my  daughter,  Mary  Rettlg." 

She  left  personal  property,  consisting  of  notes  and  stock  in  building  asso- 
ciations, other  than  the  note  here  in  controversy,  amounting  to  $2,433.79. 
The  question  involved  is  whether  or  not  a  note  which  the  appellee,  George 
Rettlg,  executed  to  her  is  part  of  her  estate.     It  is  as  follows: 

'*|9.000.  Covington,  Ky.,  March  8,  1896. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  Barbara  Rodemer 
12,000.  with  interest  at  6  per  cent,  per  annum. 

"This  note,  however,  to  become  null  and  void  on  the  death  of  said  Bar- 
bara Rodemer. 
"No....     Due (Signed)    GEO.  RETTIG." 

She  collected  the  5  per  cent,  on  the  note  from  the  time  it  was  executed 
until  the  time  of  her  death,  except  the  interest  for  the  last  year.  Georg& 
Bettig  executed  his  note  to  her  for  $2,500  for  borrowed  money,  and  after- 
wards paid  $600  on  it;  for  the  balanne  of  the  note  he  executed  the  $8,000 
note;  the  $9,000  note  remained  unpaid  at  her  death,  and  the  payor  claims  it 
was  a  gift  to  his  wife.  As  an  evidence  of  it  he  relies  upon  the  terms  of  the 
note  and  other  testimony  tending  to  show  that  she  intended  her  daughter  to 
have  it  as  a  gift. 

The  appellant  insists  there  never  was  any  delivery  of  the  note,  and,  there- 
fore, it  was  not  a  gift  inter  vivos,  while  the  appellee  insists  that  it  was  by 
the  terms  of  the  note  and  that  the  testimony  to  which  we  have  alluded  shows 
that  it  was  a  gift.  It  is  essential  to  the  validity  of  a  gift  inter  vivos  or 
oausa  mortis  that  there  shall  be  a  delivery  to  the  donee  and  the  property  or 
thing  given  must  immediately  pass  and  be  irrevocable  by  the  donor.  (Dun- 
can V.  Duncan,  5  Litt.,  13;  Walden  v.  Dixon,  6  Mon.,  170;  Knott  v.  Hogan» 
4  Met.,  103.) 

It  was  held  in  Payne  v.  Powell,  5  Bush,  S62,  that  a  writing  signed  by  a 
man  purporting  to  make  a  gift  of  his  personal  estate  to  his  sons  is  ineffec- 
tual, because  there  was  no  actual  or  constructive  delivery  of  either  the 
writing  or  the  property  by  the  donor  and  no  acceptance  by  the  donee.  In 
that  case  the  court  held  that  a  transfer  by  writing  alone  will  not  satisfy  the 
requirement  of  delivery.  Mrs.  Rodemer  retained  possession  of  the  note  from 
the  time  of  its  execution  until  the  time  of  her  death  and  controlled  it,  aa 
evidenced  by  the  fact  that  she  collected  the  interest  thereon  annually  from 
the  payor.  There  was  no  delivery  of  the  note  at  anytime  actually,  sym- 
bolically or  otherwise.  The  note  was  made  payable  one  day  after  date,  and 
there  was  no  restriction  in  its  terms  that  prevented  her  from  compelling  pay- 
ment of  it  at  any  time. 


1476  BODEMEB  v.  BETIIG,  EX'OB,  ftO. 

Suppose  the  followlog  langaage  bad  been  endorsed  on  the  back  of  the  note 
«nd  signed  by  ber,  to  wit:  "This  note,  however,  to  become  null  and  void 
upon  my  death."  It  would  not  have  had  the  effect  of  preventing  her  from 
oolleoting  the  note  during  her  lifetime,  nor  would  it  have  been  a  delivery 
of  it  to  the  payor :  it  would  have  been  Just  as  ineffectual  from  a  legal  stand- 
point as  if  it  had  been  written  in  the  face  of  the  note  as  was  done  in  this 
case.    The  note  was  given  for  a  valuable  consideration. 

In  the  case  of  Knott  v.  Hogan,  4  Met.,  100,  the  writing  was  executed  at 
the  time  the  note  for  money  loaned  was  executed.  It  was  stipulated  that 
if  the  payee  should  not  collect  the  note  in  her  lifetime,  her  representatives 
were  directed  to  surrender  it  to  the  payor,  "as  I  intend  it  as  a  gift  from  me 
to  him."  The  court  held  that  it  was  not  a  valid  gift.  It  is  manifest  from 
this  conclusion  of  the  court  that  the  stipulation  In  the  note  did  not  amount 
to  a  gift  intei  vivos,  as  there  was  no  delivery  of  the  note.  It  is  nothing 
more  than  an  intention  to  make  a  gift. 

Counsel  for  appellee  relies  upon  the  cases  of  Meriwether  v.  Morrison,  78 
Ky.,  673;  Stephenson's  Adm'r  v.  Ring,  &o.,  81  Ey..  426,  and  also  upon  the 
•case  of  MoGlasson  v.  McQlasson's  Ex'or,  31  Ky.  Law  Rep.,  1843.  The  Meri- 
wether case  and  the  Stephenson  case  do  not  support  counsel's  position.  In 
the  Meriwether  case  the  donor  wrote  upon  the  notes  "I  transfer  the  within 
note  as  a  gift  to  Miss  Agnes  Morrison,"  and  handed  the  notes  to  his  nephew,  ' 
directing  him  to  put  them  away  and  give  them  toher  after  his  death,  and  in- 
formed Miss  Morrison  that  he  had  given  her  the  notes.  The  court  held  that 
the  jury  was  authorized  to  find  that  there  had  been  an  actual  delivery  of  the 
notes  to  the  nephew  as  trustee  for  Miss  Morrison.  In  the  Stephenson  case 
the  court  held  that  when  the  donor  delivered  to  the  donee  a  letter  contain- 
ing a  full  description  of  her  notes  and  bonds  it  was  a  sufGcient  delivery  to 
make  the  gift  causa  mortis.  In  that  case  the  court  regarded  that  delivery 
was  essential,  and  held  that  delivery  of  the  letter  was  equivalent  to  a  deliv- 
ery of  the  notes.  The  case  of  MoGlasson  v.  McGlasson's  Ex'or  does  support 
the  contention  of  counsel  for  the  appellee.  The  consideration  of  the  note  in 
that  case  was  stipulated  to  be  for  certain  personal  property.  It  oont-ained 
this  language:  "If  not  paid  during  the  holder's  life,  Leonard  MoGlasson, 
this  note  is  void  or  not  attempted  to  be  collected." 

The  court  seems  to  hold  that  ns  the  note  was  not  collected  during  the  life- 
time of  the  payee,  it  was  void,  according  to  the  stipulation  of  the  note.  No 
case  is  cited  in  support  of  its  conclusion.  It  is  not  in  accord  with  the  rulings 
of  this  court  on  the  question  of  what  acts  constitute  valid  gifts,  and  it  is 
directly  in  conflict  with  Knott  v.  Hogan. 

We  are  of  the  opinion  that  the  transaction  as  to  the  note  did  not  amount 
to  a  gift  of  it  to  the  daughter  of  the  testatrix,  but  that  it  is  a  part  of  the 
•estate  devised  to  her  son  and  daughter,  and  should  be  treated  as  an  asset  of 
the  estate.  In  so  far  as  the  case  of  McGlasson  v.  McGlasson's  Ex'or  is  in 
•conflict  with  this  opinion  it  is  overruled. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 
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NELSON  BROS.  v.  CITY  OF  LEXINGTON. 

(Filed  JaDuary  30,  1908— Not  to  be  reported.) 

Municipal  tazatioD— FiDdiofCB  of  fact  by  ohancellor— This  appeal  lnvoIve» 
the  qaestioo  as  to  whether  the  grain  eleTator  of  appellants  is  without  or 
within  the  limits  of  the  city  for  purposes  of  city  taxation,  and  the  determi- 
nation of  this  question  depends  on  the  true  location  of  a  mile  stone.  Held— 
That  as  the  proof  is  oonfiioting  and  the  chancellor  who  was  on  the  ground 
And  had  a  bettor  acquaintance  with  the  witnesses,  decided  that  the  elevator 
was  within  the  city,  his  ISnding  will  not  be  disturbed. 

Breckinridge  &  Shelby  and  Nelson  &  Pendleton  for  appellants. 

W.  S.  Bronston  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  boundary  of  the  city  of  Lexington  is  a  circle  two  miles  in  diameter, 
the  center  being  the  center  of  the  courthouse. 

The  contention  of  appellant  is  that  their  "grain  elevator'*  Is  outside  of 
the  city  limits,  and  is  not  subject  to  city  taxation.  They  claim  that  the 
mile  stone,  placed  by  authority  of  the  appellee,  was  for  eighty  or  one  hun- 
dred years  at  a  point  nearer  the  oourtboiisH  than  their  elevator,  leaving  their 
elevator  on  the  outride  of  the  city  limits;  and  they  introduced  a  great  deal 
of  convincing  proof  to  substantiate  their  claim.  On  the  other  hand,  the 
city  claims  that  the  stone  contended  for  by  appellants  is  not  the  true 
boundary-line  stone,  and  that  the  true  line  is  306  feet  further  from  the  cen- 
ter of  the  courthouse  than  the  stone  claimed  by  the  appellants. 

The  proof  shows  that  the  point  claimed  by  the  city  is  just  one  mile  from 
the  center  of  the  courthouse.  Appellants  virtually  admit  this,  but  claim 
that  one  hundred  years  or  more  ago  civil  engineers  and  surveyors  were  not 
provided  with  accurate  and  improved  instruments,  and  that,  therefore,  they 
oommitted  an  error  in  ascertaining  the  boundary,  and  that  by  reason 
thereof  the  actual  boundary  was  fixed  at  a  point  claimed  by  appellants,  and 
that  said  error  was  acquiesced  in  for  eighty  or  one  hundred  years,  and  that 
the  city  is  estopped  from  now  claiming  out  to  where  the  true  boundary  ought 
to  have  been  established.  On  the  other  hand,  the  city  claims  that  no  mis- 
take was  made,  and  that  the  mile  stone  was  J3rst  placed  at  the  point  now 
olaimed  by  the  city,  and  that  the  earth  was  washed  away  and  the  stone  fell 
down  and  was  removed  to  the  place  claimed  by  appellants.  The  parties 
have  Introduced  much  proof  to  sustain  their  contentions,  both  oral  and 
written,  some  of  the  plats  made  by  civil  engineers  not  being  in  the  record, 
but  we  have  carefully  considered  the  evidence  before  us  and  are  left  in  doubt 
as  to  which  party  is  in  the  right.  We  feel  constrained  to  support  the  finding 
of  the  chancellor,  b^  having  seen  and  heard  the  witnesses,  and  being  upon 
the  ground,  could  better  understand  the  facts  as  applicable  to  the  real  issue. 

Wherefore,  the  judgment  of  the  lower  court  is  afiSrmed.  « 
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BOARD  OF  EDUCATION   OF  THE  CITY  OF  LEXINGTON,  &o.  v. 

MOORE. 

(Filed  JaDuary  SO.  1003.) 

Offloe  and  otBcer— Cbanf^e  of  salary  during  term  of  oflSce— Municipal  rov- 
eniuent — M.  was  eleoted  treasurer  of  Lexin^^ton,  a  city  of  the  seoond  class, 
for  a  term  of  four  y«ars,  as  provided  by  section  8131.  Kentucky  Statutes, 
and  entered  upon  the  discbarge  of  bis  duties  on  January  1,  lOCiO.  Section 
3325,  Kentucky  Statutes,  provides  that  the  city  treasurer  shall  be  treasurer 
of  the  board  of  education,  and  keep  its  funds  and  accounts  separate  from 
the  funds  and  accounts  of  the  city.  The  board  of  education  bad  no  author- 
ity to  elect  or  employ  a  treasurer.  Sec  Dion  3064,  Kentucky  Statutes,  pro- 
vides that  the  general  council  shall  fix  the  salaries  of  all  ofTicersand  employes 
of  the  city  before  their  election  or  euiployment,  and  their  salaries  ftball  not 
be  changed  during  their  term  of  ofllce.  Several  months  after  the  induction, 
of  the  treasurer  into  office  the  board  of  education  allowed  him  a  salary  or 
-compensation  as  treasurer  of  the  board  of  1200  per  annum.  This  action  was 
instituted  to  tost  the  validity  of  this  action  of  the  board.  Held— That  M. 
was,  by  virtue  of  his  ofDce  as  treasurer  of  the  city,  also  ex-oflScio  treasurer 
of  the  board  of  education,  therefore,  said  board  had  no  authority  to  fix  any 
oompeosation  for  bis  services.  M.  did  not  hold  two  offices.  He  only  held 
one  office,  the  salary  of  which  had  been  fixed  at  $1,800  before  his  election, 
and  un-ier  the  statute  and  section  161  of  the  Constitution  said  salary  could 
not  be  increased  or  reduced  during  his  term  of  office. 

Morton  &  Darnall  for  appellants. 

J.  Soule  Smith,  A.  M.  Baker  and  L.  J.  Moore  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  chapter  89,  article  3,  Kentucky  Statutes,  Lexington  is  designated  as  a 
city  of  the  second  class.  Section  3212  of  the  statute  provides  for  the  main- 
tenance  of  a  system  of  public  schools  in  that  city  under  the  control  of  a 
board,  to  be  styled  the  "board  of  education,"  consisting  of  two  trustees 
from  each  ward  of  the  city,  and  the  appellant  board  of  education  was  created 
in  this  way.  The  board  of  education  by  section  3'<214  is  given  control  of  all 
the  funds  that  are  dedicated  to  the  use  of  the  public  schools  of  the  city,  and 
the  title  to  all  property,  real  and  personal,  in  the  city  used  as  public  school 
property. 

Section  S226  directs  that  "the  treasurer  of  the  city  shall  be  treasurer  of  the 
said  board  of  education,  and  as  such  shall  keep  separate  and  distinct  from 
all  other  funds  all  moneys,  bonds  and  securities  belonging  to,  or  which 
may  hereafter  be  dedicated  or  set  apart  for,  public  schools,  and  shall  pay  out 
or  deliver  any  of  said  funds,  bonds  or  securities  upon  the  warrant  of  said 
clerk  and  approved  by  the  president  of  the  board  of  education,  and  shall  per- 
form such  other  duties  as  may  be  prescribed  by  said  board." 

Section  3131  provides  for  the  election  of  the  treasurer  by  the  qualified  voters 
of  the  city,  and  prescribes  the  qualifications  of  such  treasurer,  and  section 
3132  provides  that  "the  treasurer  shall  give  such  bond  and  receive  such  sal- 
ary as  the  general  council  shall,  by  ordinance,  provide."  Section  8064  de- 
clares that  "the  general  council,  unless  otherwise  provided  by  law,  shall  fix 
the  salary  and  compensation  and  prescribe  the  duties  of  all  oflSoers,  deputies 
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aod  emplojes  of  the  city,  except  aa  to  the  officers  in  office  when  this  act 
takes  eflecti.  Such  salary  shall  he  J3zed  before  their  eleotloo  or  eniploynient, 
and  the  salary  of  no  city  officer,  deputy  or  employe  when  so  fixed  shall  be 
changed  after  his  election,  employment  or  appointment  during  his  term  of 
office  or  employment." 

The  appellant,  M.  Kaufman,  was  in  November,  1899,  duly  elected  treas- 
urer of  the. city  of  Lexington  by  the  voters  thereof,  for  a  term  of  four  years, 
beeinninK  January  ],  1900,  and  on  the  last-named  date  he  executed  bond, 
took  the  oath  required  by  Jaw,  and  entered  upon  the  discharge  of  the  duties 
of  the  office  of  treasurer,  his  salary  as  such  treasurer  having  theretofore  been 
fixed  at  61,8<0per  annum  by  ordinance  adopted  by  the  (general  council  of 
the  city.  From  ancl  after  his  induction  into  office  Kaufman  received,  as 
treasurer,  the  fundp  under  the  control  of  the  board  of  education  that  were 
dedicated  to  schofil  purposes. 

On  June  4,  1900,  and  several  months  after  the  election  and  qualification  of 
Kaufman  as  trensiirer,  the  hoard  of  education,  by  a  vote  of  a  majority  of  its 
members,  allowed  him  a  salary  or  compensation  for  his  services  rendered, 
and  to  be  rendered,  as  such  treasurer  of  |£00  per  annum,  and  soon  thereafter 
^100  of  the  salary  thus  allowed  was  paid  him  by  the  board  of  education. 
After  the  allowance  of  salary  and  the  payment  of  $100  to  Kaufman  by  the 
board  of  education,  appellee,  L.  J.  Moore,  a  citizen,  resident  and  taxpayer 
of  the  ciry  of  Lexington,  brought  suit  in  the  Fayette  Circuit  Court  against 
appellants,  Kaufman  and  "board  of  education,"  seeking  a  cancellation  of 
the  resolution  allowing  the  salary  of  S200  per  annum  to  the  former,  and 
praying  that  the  latter  be  enjoined  from  paying  him  any  further  sum  of  the 
salary  allowed.  Demurrers  were  filed  by  appellants  to  the  petition  and  over- 
ruled. Kaufman  then  filed  answer,  in  which  he  in  substance  averred  that 
by  section  8225  of  the  statute  supra  be  was  required,  as  treasurer,  to  keep, 
and  did  keep,  separate  and  distinct  from  all  other  funds,  all  moneys,  bonds 
and  securities  dedicated  to  the  use  of  the  public  schools  of  the  city,  which 
•came  Into  his  hands,  and  that  the  city  council  of  Lexington  in  fixing  his 
salary  at  $1,800  per  annum  did  so  without  having  in  contemplation  the  ser- 
vices he  would  be  required  to  render  to  the  board  of  education  as  treasurer; 
and  further,  that  the  board  of  education  had  the  right,  in  the  exercise  of  the 
power  and  discretion  conferred  upon  it  by  law,  to  make  the  appropriation 
in  question  by  way  of  salary,  or  compensation  to  him  for  the  alleged  extra 
flervices  rendered  by  him  as  Its  treasorer. 

Appellee  filed  a  demurrer  to  the  answer,  which  was  sustained  by  the 
oonrt.  Kaufman  failing  to  plead  further,  and  no  answer  having  been  filed 
by  the  board  of  education,  the  lower  oourt  thereupon  rendered  judgment 
{^anting  the  prayer  of  the  petition.  To  this  judgment  appellants  excepted, 
hence  this  appeal. 

We  are  of  the  opinion  that  the  judgment  was  proper.  Section  161  of  the 
CoDfltltution  provides  that  "the  oompeusation  of  any  city,  town  or  munic- 
ipal officer  shall  not  be  changed  after  his  election,  or  appointment,  or  dur- 
ing hie  term  of  office."  Besides,  we  find  that  section  8064  of  the  statute 
flopra  expressly  declares  that  the  general  council  of  the  city  shall  fix  the 
aalarles  of  all  the  city  officers  before  their  election  or  appointment,  and  the 
^'salaries  of  no  city  officer,  deputy  or  employe  when  so  fixed  shall  be  changed 
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after  bia  election,  appolntmoDt  or  employmeDt,  during  bis  term  of  office  or 
employment." 

The  statute  ( section  82d5)  I'equires  Kaufman,  as  treasurer  of  tbe  cltj,  to 
act  as  treasurer  for  tbe  board  of  education.  Whatever  services  be  performed 
for  it  In  this  capacity  were  not  rendered  by  reason  of  any  employment  from 
it,  for  tbe  board  bad  no  authority  under  the  statute  creating  it  to  employ  a 
treasurer.  Kaufman  dues  not  bold  two  offices,  for  performing  the  duties  of 
which  be  may  receive  two  salaries,  but  only  one  office,  tbe  salary  of  wblob 
($1,800)  is  paid  by  the  city  of  Lexington.  In  other  words,  by  virtue  of  blft 
election  as  treasurer  of  the  city  of  Lexington  he  became  and  is  ex-offiolo 
treasurer  of  tbe  board  of  education. 
The  law  applicable  to  this  case  was,  we  think,  correctly  announced  by  this 
ourt  in  Jefferson  County  v.  Waters,  24  Ky.  Law  Rep.,  816.  Walters  waa 
reasuier  of  Jefferson  county.  Before  his  election  the  salary  of  that  officf 
was  fixed  at  11,000,  tbe  county  furnishing  his  office,  fuel,  lights  and  janitor 
service.  Waters  presented  a  petition  to  the  fiscal  court,  asking  for  and  ob- 
tained an  additional  allowance  of  $1,000  as  expenses  to  be  paid  annually. 
From  this  allowance  tbe  county  appealed  to  tbe  circuit  court.  In  that  court 
an  amended  petition  was  filed,  which  set  out  substantially  these  facts,  viz.  : 
**Tbat  when  appellee  was  elected  county  treasurer,  and  when  the  salary  wa» 
fixed  by  the  fiscnl  court  at  $1,000,  It  was  thought  that  under  tbe  law  the 
county  levy  did  not  extend  over  property  in  the  city  of  Louisville,  but  only 
reached  property  outside  of  Louisville,  and  that  since  appellee's  election, 
and  since  the  salary  was  fixed  at  $1,000,  it  had  been  legally  determined  that 
the  county  levy  extended  over  all  tbe  property  in  the  county,  including  that 
in  the  city,  and  that  this  decision  added  to  tbe  amount  of  money  coming 
into  his  bands  by  about  $140,060,  and  that  the  duty  of  accounting  for  thl» 
additional  sum  was  not  intended  to  be  covered  by  the  salary  of  $l,tO0  fixed." 
Upon  appeal  to  this  court  the  judgment  of  tbe  circuit  court,  approving  tbe 
allowance  made  by  tbe  fiscal  court  to  Waters,  was  reversed,  this  court  hold- 
ing that  under  section  161  of  the  Constitution,  and  section  9ii4  of  the  Ken- 
tucky Statutes,  the  compensation  of  tbe  county  treasurer  can  not  be  increased 
during  bis  term  of  office,  and  that  the  allowance  made  was  an  evasion  of 
tbe  constitutional  inhibition.  The  same  doctrine  was  announced  by  this 
court  in  Commonwealth  v.  Carter,  21  Ky.  Law  Rep.,  1509,  and  also  in  Mor- 
gantown  Bank  v.  Johnson,  22  Ky.  Law  Rep.,  210. 

Other  decisions  of  this  court  might  be  cited  in  support  of  this  view,  but 
we  deem  it  unnecessary  to  do  so.  Clearly  the  allowance  of  $i:00  per  annum 
to  Kaufman  by  the  board  of  education  was  violative  of  section  161  of  tbe 
Constitution,  and  of  tbe  provisions  of  section  8064  of  the  statute  supra,  as  it 
was  a  change  and  increase  of  bis  salary  as  treasurer  made  after  bis  election 
and  during  bis  term  of  office  as  such. 
Judgment  affirmed. 


PAUL  V.  WETLAUF,  &c. 

(Filed  January  80,  190S— Not  to  be  reported.) 

Appeals— Final  order— On  this  appeal  appellant  complains  of  an  order  en- 
tered in  tbe  lower  court' confirming  tbe  report  of  the  matter  oommiisloner* 
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wblob  disallowed  his  olaima.  H«ld— Tbat  as  there  bad  only  been  aA  order 
confirming  tbe  report  of  tbe  commiflsioner,  it  was  not  a  final  order  find  no 
appeal  lies  from  it. 

Ghas.  Rioble  and  Jobn  B.  Pblpps  for  appellant. 

Kobn,  Baird  &  Spindle  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Cbanoery  division. 

Opinion  of  thn  court  by  Chief  Justice  Bnrnam. 

In  May,  18f«.  the  executor  of  Fred  Weitlanf  instltnted  a  suit  in  tbe  JefTer- 
8on  Circuit  Courc  for  a  settlement  of  bis  estate,  and  referred  the  case  to  tbe 
niAstHr  commissioner  to  ascertain  and  report  claim  against  tbe  estate  of  tes- 
tator. John  M.  Paul  filed  with  the  master  commissioner  two  accounts 
against  tbe  estate,  aggregating  1469.80,  which  were  numbered  by  the  com- 
missioner "18"  and  "14."  In  February,  18f)0,  tbe  commissioner  filed  a  re- 
port disallowing  these  claims  by  their  numbers  on  the  proof  attached  thereto. 
No  exceptions  were  filed  to  the  action  of  the  master  oommissloiier  by  PauU 
and  tbe  commissioner's  report  was  confirmed  on  tbe  28d  day  of  May,  1899. 
On  the  lOch  day  of  May,  1900,  Paul  appeared  in  court  and  filed  his  afiBdavlt^ 
in  which  be  says  that  he  forwarded  his  claims  to  bis  attorney  in  Louisville, 
to  be  filed  agaiost  tbe  estate  of  decedent,  and  supposed  that  he  was  attend- 
ing to  the  matter;  and  that  he  had  only  recently  learned  that  the  commis- 
sioner bad  disallowed  them  on  his  own  motion,  without  exceptions  having 
been  filed  thereto,  and  asked  that  the  order  confirming  tbe  report,  in  so  far 
AS  his  claims  were  concerned,  might  Y)e  set  aside,  and  an  order  was  entered 
to  that  effect.  But  on  the  22d  day  of  May,  1900,  tbe  chancellor  set  aside  tbe 
order  made  at  the  instance  of  Paul,  and  from  this  last  order  this  appeal  is 
prosecuted. 

Appellant  only  briogs  a  small  portion  of  the  record  up  to  this  court,  from 
which  It  is  impossible  for  us  to  determine  what  the  merits  Qf  his  claim  are, 
or  what  relief  he  izt  entitled  to.  An  order  confirming  a  commisioner's  report 
is  merely  interlocutory,  subject  to  revision  and  correction  upon  final  judg- 
ment, and  from  which  no  appeal  lies.  (Adkisson  v.  Dent,  &o.,  88  Ky.,  6S8. ) 
The  record  does  not  disclose  any  judgment  of  distribution  by  the  lower  court. 

In  the  condition  of  the  record  there  is  nothing  for  us  to  do  but  to  dismisa 
tbe  appeal  without  prejudice,  and  it  is  so  ordered. 


BLUK,  &c.  V.  WATERS. 

(Filed  January  30,  1903.) 

Infants— Prtrlition  of  lands— Joint  tenants— This  sppeal  involves  the  sufi?- 
ciency  of  title  to  two  lots  of  land  proposed  to  be  conVeyed  by  appellant, 
which  was  allotted  to  her  in  a  partition  proceeding  dividing  the  estate  of 
her  mother.  The  mother  made  a  will,  devising  her  estate  to  her  children, 
appellant  being  one.  After  the  making  of  the  will,  but  before  tbe  death  of 
the  testatrix,  a  daughter  died,  leaving  her  husband  and  two  infant  children 
surviving  her,  both  of  whom  were  under  fourteen  years  of  age.  The  testa- 
trix left  land  and  money  to  be  divided.    A  suit  was  instituted  for  a  valua- 

vol.  24—94 
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tioD  and  diyifllon  between  the  joint  tenonts  of  the  lands  and  a  dlTislon  of 
the  money  to  equalize  the  beneflciariefl.  The  two  Infants  and  their  father, 
who  was  their  statutory  gnardlan,  were  named  as  defendants  in  the  parti- 
tion proceeding,  bat  the  infants  being  noniesidents,  were  not  brought  before 
the  oourt  by  nonstrnctive  service.  The  guardian  filed  an  answer  for  them, 
agreeing  to  the  allotment.  It  is  urged  that  the  title  of  appellant  to  the  lots 
In  question  is  invalid  on  account  of  the  infants  not  having  been  properly 
brought  before  the  oourt.  The  infants  were  brought  before  the  court  by 
oonstructive  service  In  this  action  for  specific  perforn.ance,  and  their  guar- 
dian filed  an  answer  for  them  approving  the  allotment.  Held— That  under 
Motion  409,  Civil  Code  of  Practice,  providing  for  partition  of  lands,  the  in- 
fants were  necessary  parties,  either  as  plaintiffs  or  defendants,  and  the  an- 
«wer  of  their  guardian  approving  the  division  was  insufficient  to  cure  the 
defect.  There  should  ^be  proof  showing  that  caid  division  was  advantageous 
io  said  infants,  and  that  proof  can  be   made  in  this  action. 

Oliver  H.  Stratton  and  A.  E.  Willson  for  appellants. 

J.  6.  MoGormick  for  appellants  E.  W.  and  W.  R.  Blue. 

0.  H.  Shield  for  appellee. 

A^tipeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  oourt  by  Chief  Justice  Burnam. 

We  are  asked  on  thin  appeal  to  pass  upon  the  suflScienoy  of  the  title  of  ap- 
pellant,  Elizabeth  Weller  Blue,  to  two  lotd,  situated  on  Indiana  avenue,  in 
the  city  of  Louisville,  which  were  allotted  to  her  In  the  division  of  the  estate 
of  her  mother,  Sarah  Weller,  and  which  she  has  contracted  to  sell  to  the  ap- 
pellee, Rebecca  Maney  Waters.  Sarah  B.  Weller  by  will,  which  was  duly 
probata 'in  the  Jefferson  County  Court  on  the  IStb^ay  of  July,  1900,  after 
making  provision  for  the  payment  of  her  debts,  devised  all  the  rest  of  her 
«sta/te  of  every  kind  and  description  to  her  suven  children,  Qeorge  P.  Weller. 
L^ura  A.  Sullivan,  Elizabeth  W.  Blue,  Mary  B.  Coldew^^  John  C.  Weller, 
yf.  L.  Weller  and  R.  L.  Weller^  equally.  After  the  execution  of  the  will, 
and  before  the  death  of  Sarah  B.  Weller,  her  daughter,  Mary  B.  Coldewey, 
died,  leaving  surviving  her  her  husband,  William  Coldewey.  and  two  sons. 
Bernhard  and  Anton  Weller  Coldewey,  who  were  infants  under  fourteen 
years  of  age.  Her  sons,  John  C.  and  George  P.  Weller,  were  appointed  ex- 
ecutors of  the  will.  On  the  8d  day  of  December,  1960,  the  executors  insti- 
tuted a  suit  in  equity  in  the  Jefferson  Circuit  Court,  making  the  other 
children  and  W.  G.  Coldewey,  the  father  and  statutory  guardian  of  his  in- 
fant children,  defendants,  in  which  they  alleged  that  testatrix  was  at  her 
death  the  owner  of  a  number  of  separate  parcels  of  real  estate  in  the  city  of 
Louisville,  which  were  specifically  described,  and  the  title  to  whioh  at  her 
death  vested  in  her  children  and  grandchildren  as  joint  tenants;  that  after 
the  payment  of  the  debts  there  remained  $38,809.60  in  their  hands,  the  pro- 
ceeds of  the  personal  estate,  and  a  mortgage  note  for  12,760,  and  asked  that 
the  entire  real  property  owned  by  the  testatrix  should  be  divided  between 
the  four  adult  defendants  aud  the  two  infants;  and  that  they  should  be  per- 
mitted to  retain  in  money  their  entire  interest  in  the  estate,  and  to  this  end 
asked  the  court  to  appoint  three  coiiiiDlsRioners  to  value  and  divide  the  real 
estate  anions   the  defenduuts,  and   to   report   the   sum   required    in  cash  to 


BLUE,  ftO.  V.  WATEBS.  1483 

'make  the  plaintlffa  aod  deffltdabts  equal  Id  tbe  affffregate  value  of  the  es- 
tate reoeived  by  them.    The  iatate  of  the  testatrix  was  divided  Id  this  pro* 
needing  lo  aocordaooe  with  the  prajer  of  tbe  executors,  the  real  estate  and 
mortgage  note  belog  valued  by  tbe  oommlssiooer  at  129,760.    Tbe  real  estate 
Allotted  to  Mrs.  Sttllivan  was  valued  at  $6,900,  aod  eaoh  of  the  other  defend- 
«iits,  Id  additioD  to  tbe  real  estate  allotted  to  them,  received  in  cash  a  sulB- 
^lent  amooDt  to  make  their  interest  equal   to  the  valuation   placed   on   tbe 
realty  allotted  to  Mrs.  Sallivan.    The  infants,  Anton  W.  and  Bernard  Golde- 
veey,  who  were  not  made  parties  to  tbe  prooeedluK,  received,  in  addition   to 
-certain  specific  real  estate,  $460,  the  plaintiffs,  John  G.  and  S.  P.  Weller,  were 
•adjudged  $4,300  from  tbe  cash  in  their  hands,  and  tbe  balance  of  it  was  di- 
vided equally  amongst  tbe  heirs.     Tbe  lots  in  this  controversy  on  Indiana 
avenue  wt>re  allotted  to  E.  W.  Blue,  who  sold  them  to  tbe  appellee,  Rebecca 
Many  Waters,  on  tbe  3d  day  of   Marob,  190J,  and  who  refused  to  accept  tbe 
pay  for  them.    Appellants  thereupon  instituted  this  suit  for  the  specific  en- 
forcement of  the  contract  of  pale. 

Appellee  defended  on  the  ground  that  the  infants  not  being  parties  to  tbe 
•  partition  suit,  were  not  divested  by  the  Judgment  in  that  proceeding  of  tbeir 
title  to  the  lots,  and  made  her  answer  a  cross  petition  against  tbe  infants 
and  tbeir  statutory  guardian,  whom  she  alleged  were  nonresidents  of  tbe 
State,  and  asked  that  a  warning  order  be  issued  notifying  them  of  tbe  pro. 
iMeding.  W.  G.  Goldewey  filed  an  answer  as  statutory  guardian,  in  which 
be  says  that  the  interest  of  bis  wards  was  promoted  by  the  allotment  of  the 
real  estate  to  them  instead  of  money,  and  asked  that  tbe  partition  made  in 
the  former  proceeding  be  approved  and  confirmed.  Upon  final  submission 
tbe  chancellor  held  that  the  title  was  not  good,  and  dismissed  her  petition, 
and  to  reverse  that  judgment  this  appeal  is  prosecuted.  The  effect  of  the 
judgment  in  tbe  partition  suit  was  to  invest  a  considerable  proportion  of  the 
persona]  estate  of  the  infants  in  realty.  Section  499  of  the  Givil  Gode  reads 
•as  follows:  "A  person  desiring  a  division  of  land  held  jointly  with  others, 
or  an  allotment  of  dower,  may  file  in  tbe  circuit  court  of  tbe  county  in 
-  which  the  land,  or  a  greater  part  thereof,  lies  a  petition  containing  a  de- 
aoription  of  the  land  and  statement  of  those  having  an  interest  in  it,  and 
the  amount  of  such  interest,  with  prayer  for  tbe  division  and  allotment,  and 
thereupon  all  persons  interested  in  tbe  property  who  have  not  united  in-  tbe 
petition  shall  be  summoned  to  answer  on  the  first  day  of  tbe  next  term  of 
tbe  court. 

"2d.  The  statutory  guardian  of  an  infant,  committee  of  a  person  of  unsound 
mind,  and  husband  of  a  married  woman,  may  unite  in  tbe  petition  in  the 
names  of  and  in  oonjunution  with  such  infant,  person  of  unsound  mind,  or 
married  woman,  and  if  the  petition  be  against  an  infant,  person  of  unsound 
mind,  or  married  woman,  the  guardian,  committee,  or  husband,  may  appear 
«nd  defend  for  them.  If  they  fail  to  do  so,  the  court  shall  appoint  a  discreet 
person  for  that  purpose. " 

These  sections  of  tbe  Gode  clearly  contemplate  that  in  a  suit  for  the  parti- 
tion of  real  estate  held  jointly  by  infants  and  adults  that  the  infants  shall 
be  parties  to  the  proceeding,  either  as  plaintiffs  or  defendants,  in  order  to 
divest  them  of  title.  As  they  were  not  parties  to  the  original  suit  filed  by 
tbe  executors  against  the  other  heirs  and  their  father  and  statutory  guardian. 
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the  judf^rment  of  partltioo  in  that  proooedin^  '#&8  loeffeotual  to  pass  their 
title  to  the  real  estate.  But  Id  this  prooeedfii£^(|ibey  ^ere  made  defeDdanta 
to  the  orosa  petition  of  the  defendant,  Waterb;  Ift^d  are  before  the  court  by 
oon&truotive  servioe  of  process,  and  their  fathidt,  as  statutory  guardian,  has 
filed  an  answer,  in  which  he  says  that  the  paAfftion  of  the  real  estate  in  the 
old  suit  was  fair  and  advantageous  to  his  waMts,  and  that  the  investuient  of 
a  part  of  their  money  in  real  estate  was adTan#ftgeous  and  beneficial  to  them. 
If  this  answer  had  been  supplemented  by  otiier  proof  showing  that  the  par- 
tition was  ftiir  and  the  investment  of  the  mofiey  of  theinfat)rswa8  judicious 
and  advantageous  to  them,  the  ohanoellbr  ^nAId  huve  been  Jue^tlfled  in  ap- 
proving the  partition  in  the  old  suit.  In-  thK)  ohkh  of  the  Kentucky  Unloi> 
Land  Co.  V.  Elliott.  18  Ey.  Law  Rep.,  819.  1^' was  held  that  whilst  infanu 
were  necessary  parties  to  an  action  for  ipaKiiion  of  lafid  held  by  them  a» 
joint  tenants,  and  that  a  judgment  of  t>ai'ti<H)n  in  a  suit  to  which  they  were 
not  parties  was  erroneous,  that  their  statiiftory  i^a&i^lan.  after  they  hsd 
been  brought,  before  the  court,  might  in  o^n  oourt  adopt  the  report  if  the 
partition  was  equal  and  just.  We  think  th^t  the  necessary  proof  showing 
these  facts  can  be  made  in  this  case  'ivithoiff  resorting  to  a  new  suit  for  that 
purpose.  '    *^ 

For  reasons  indicated  the  judgment  is  i^ersed  and  cause  remanded  for 
additional  pzoceedings  consistent  with  this  bpinion. 


McKAY  V.  qiTY  OF  pENDERSON. 

(Filed  January  29,  1903-^t  to  be  reported.) 

Damages— Location  of  smallpox  pesthouBe—Pleading— Appellant  brought 
this  srotion  for  damages  sustained  by  reas6ii  of  the  location  by  the  city  of  its 
pesthouse  near  his  farm,  and  within  ojhe-half  mile  of  the  city  limits,  in 
violation  of  section  8900,  Kentucky  Statutes.  In  bis  petition  he  alleged  that 
he  had  occupied,  for  several  years,  a  farm  ^onTaining  about  sixteen  acres, 
which  be  cultivated  in  fruit  and  vegetables.'^nd  that  the  city  sent  smallpox 
patients  to  the  pesthouse,  located  near  hiin,  which  prevented  the  plaintiff 
from  getting. hands,  from  cultivating  and  gathering  or  marketing  his  Faid 
vegetables  and  fruit,  and  secluded  himself  and  family  from  communicating 
with  other  persons,  and  by  reason  thereof  was  damaged  in  the  sum  of  1600. 
The  city  filed  its  answer,  which  was  merely  a  traverse  of  the  petition.  To 
this  the  plaintiff  filed  a  reply  which  was  not  in  avoidance  of  anything  in 
the  answer.  The  defendant  filed  a  demurrer  to  the  petition  and  reply,  which 
the  oourt  sustained,  and  dif;nii6.sed  the  action.  Held— That  as  the  reply  con- 
tained new  matter  which  should  have  been  in  the  petition  the  demurrer  to 
it  was  properly  sustained.  The  damages  sustained  were  not  the  proximate 
result  from  the  acts  of  the  city,  and  it  is  not  shown  that  the  city  caused  the 
inconvenience  ooinplained  of. 

Montgomery  Merrltt  for  appellant. 

John  F.  Lockett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  brought  this  suit  against  appellee  to  recover  damages  by  reaiott. 
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-t)f  the  looation  of  Its  pefltboDse.  The  city  filed  Hs  aDswer.  whiob  was  merely 
a  traverse  of  the  petition.  To  this  the  plaintiff  filed  a  reply,  setting  out  new 
matter,  whioh  was  not  in  avoidance  of  anything  in  the  answer.  The  de- 
fendant filed  a  demurrer  to  the  petition  and  reply,  which  the  court  sus- 
tained, and  dismissed  the  action.  As  the  matter  in  the  reply  was  not  in 
avoidance  of  anything  in  the  answer,  but  was  simply  new  matter,  which 
«bould  have  been  put  in  an  amended  petition,  the  court  proptrly  sustained 
a  demurrer  to  the  reply.  The  sufl9oiency  of  the  petition  is  a  matter  of  more 
^ilBoulty.  It  is  there  alleged  that  the  plaintiff  resided  for  several  years 
before  it  was  filed  within  one-half  mile  of  the  lower  boundary  line  of  the 
city  on  the  farm  of  one  Annie  B.  Norris,  containing  about  sixteen  acres, 
which  he  cultivated  in  fruit  and  vegetables;  that  the  city  maintained  its 
pesthoose  near  his  said  residence  and  within  one-half  mile  of  the  city  limits, 
In  violation  of  section  8909,  Kentucky  Statutes.  The  petition  then  read  as 
follows:  "That  they,  in  the  month  of  April  and  May,  1896,  sent  to  and  kept 
«t  said  peethouse  persons  nffected  with  smallpox,  which  prevented  the  plain- 
tiff from  getting  hands;  from  cultivating  and  gathering  or  marketing  his 
«aid  vegetables  and  fruit,  and  secluded  himself  and  family  from  communi- 
cating with  other  persons,  and  by  reason. thereof  he  was  damaged  in  the  sum 
of  1600." 

In  Clayton  v.  City  of  Henderson,  22  Ky.  Law  Bep.,  983,  it  was  held  that 
the  pesthotise  having  been  located  where  it  was  in  violation  of  the  statute, 
one  who  lived  nearby,  and  so  took  the  smallpox,  might  recover  damages 
therefor.  (Also  City  of  Henderson  v.  O'Halloran,  24  Ky.  Law  Bep.,  996.) 
But  the  plaintiff  does  not  bring  himself  within  the  rule  thus'laid  down,  as 
it  will  be  observed  that  it  is  not  charged  that  be  or  any  of  his  family  took 
the  smallpox.  The  charge  is  in  substance  that  by  reason  of  the  location  of 
the  pesthouse,  and  the  keeping  of  persons  there  affected  with  smallpox,  the 
plaintiff  was  prevented  from  getting  hands  or  cultivating  or  gathering  or 
marketing  his  vegetables  or  fruit,  and  that  be  and  his  family  were  secluded 
from  communicating  with  other  persons.  Only  the  proximate  damages  for 
•a  wrong  can  be  recovered.  It  is  not  shown  in  the  petition  that  the  persons 
who  refused  to  work  for  the  plaintiff  had  any  well-grounded  apprehension  of 
taking  the  smallpox,  if  they  did  work  for  him.  So  far  as  appears  their 
course  may  have  been  entirely  groundless.  The  same  is  true  of  the  seclusion 
of  the  plaintiff  and  his  family  from  communicating  with  other  persons. 
The  petition  shows  no  pecuniary  loss  directly  to  the  plaintiff  from  the  pest- 
house.  The  things  relied  on  seem  to  have  come  entirely  from  the  acts  of 
others,  and  there  is  nothing  in  the  petition  to  make  the  city  responsible  for 
the  C(mduct  of  people  not  controlled  by  it,  or,  so  far  as  appears,  having  any 
reason  to  act  as  they  did  from  what  the  city  had  done.  In  1  Sedgewick  on 
Damages,  section  189,  it  is  said:  "The  true  test  would  seem  to  be  whether 
the  action  of  the  intervening  agency  was  such  as  was  to  be  expected  to  hap- 
pen upon  the  defendant's  act;  and  if  it  were  so  to  be  expected  the  result  is 
not  remote.  In  the  case  of  a  human  agency,  the  intervention  will  generally 
be  of  a  sort  hot  to  be  expected.  But  where  the  intervention  was  directly  and 
naturally  induced  by  the  defendant's  act,  the  consequence  is  not  remote, 
though  the  intervening  agency  was  human." 
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UDder  this  rale  it  seems  to  us  that  the  allegations  of  the  petitiOD  were  Id- 
BufiSoient,  and  that  the  demurrer  was  properly  sustained. 
Judgment  affirmed. 


EDQAR  ALEXANDER  AND  EDGAR  ALEXANDER,  ADM'R  OF  AR^ 

TIE  ALEXANDER  v.  FIRST  NATIONAL  BANK  OF  HAK- 

RODSBURQ  AND  MERCER  NATIONAL  BANK 

OF  HARRODSBURG,  KY. 

ALEXANDER  v.  FIRST  NATIONAL  BANK  OF  HARRODSBURG,  KY. 

SAME  V.  MERCER  NATIONAL  BANK  OF  HARRODSBURG,  Ky. 

(Filed  February  8,  1908.) 

Usury— Interest— Sureties— Bills  and  notes— Novation— The  principal   in 
notes  having  died,  it  was  found  that  his  estate  would  pay  only  about  70  per 
cent,  of  his  indebtedness.    It  was  agreed  that  his  brother,  a  surety,  should 
take  the  land  belonging  to  decedent  at  a  fixed  prioo,  and   that  the  banks, 
which  were  principal  creditors,  should  loan  to  his  sureties  enough  money  to 
pay  the  70  per  cent,  of  the  indebtedness  t>e6ide8  a  sufficient  sum  to  pay  tb& 
balance  owing  by  the  soretles,  and  that  the  sureties  in  order  to  secure  these 
loans   should  mortgage  to    the  banks    the  lands  received    from    decedent 
together    with  other  lands.      The   original     notes  to    the   banks,  as    alsa 
the   new    notes,    bore   interest   at   the   rate   of    8   per   cent.     These  notes^ 
were  renewed   from  time  to  time,  and   suit  was  brought  on  them.    Persona) 
judgments   were  sought  and  an  enforcement   of  the  mortgage  liens  on  the- 
land.     The  defendants  were  not  ready  to   file  their  answers  at  the  first  term 
of  court,  and  in   consideration    of  further   time   being   given    them    until 
the  February  term  they  paid  the  banks  interest  on  the  notes  sued  on  to  Feb- 
ruary 10.     The  answer  to  the  petition  of  the  First  National  Bank  denies  the 
amount  of  its  claim,  and  in  the  second  paragraph  alleges  that  the  note  carrier 
with  it  a  large  amount  of  usurious  interest,  and  asks  that  the  entire  interest 
from  the  date  of   the  first  notes   executed  by  the  original  debtor  to  the  bank 
be  forfeited.    A  similar  answer  was  filed  to  the  cross  petition  of  the  Mercer. 
National  Bank.     While  this  suit  was  pending  E.,  the  brother  of  the  original 
debtor,  filed  a  separate  suit  against  each  of  the  banks,  in  which  be  sought 
to  recover  double  the  amount  of  interest  paid  within  two  years.    His  suit- 
against  the  First  National   Bank  was  dismissed.    He  recovered   judgment, 
against  the  Mercer  National  Bank  for  double  the  amount  of  interest  paid 
within  two  years.     In    the  suit  of  the  banks  against  him  they  were  given, 
judgment  for  the  amount  of  their  debts  without  interest  prior  to  the  insti- 
tution of  their  suits,  and  a  decree  directing  a  sale  of  lands  to  satisfy  the 
mortgage  debts.     Appeals  have   been  prosecuted  from   said  judgments.     The 
sister  of  the  orlffinal  debtor,  who  was  one  of  his  sureties,  died  pending  the 
litigation,  and  E.  qualified  as  her  administrator.     Held— 1  hat  the  amount 
of  money  paid  to  the  banks  after  suit  for  iodulirence  until  the  next  term  of 
court  to  enable  defendants  to  present  their  answers  were  not  payments  of 
usury.    Such  agreements,  made  in  good  faith,  are  upheld  by  the  courts.    The^ 
claim  of  E.  against  the  First  National  Bank  for  doulile  the  amount  of  pay- 
ments of  interest  should  have  been  allowed  as  the   proof  sustains  same.    The 
testimony  of  the  bank  president  as  to  statements  of  the  deceased  sister  was- 
iDOompetent  to  afifect  the  claim  of  E.    E.  is  not  entitled  to  have  the  usuri- 
ous interest  paid  on  notes  during  the  lifetime   of  the  original  debtor  ored^ 
ited  on  the  debts,  as  the  arrangement  entered  into  by  which  E.  bought  th^ 
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debtor's  land,  and  lie  and  bis  sister  borrowed  the  mosey  to  pay  oH  the  debts^ 
was  a  satlsfaotlon  of  the  original  debtor's  liability,  and,  therefore,  the  Inter- 
est can  not  be  forfeited  as  the  subsequent  notes  were  not  renewals  of  th» 
original  debts. 

Galther  8c  Vanarsdall  for  appellants. 

W.  LawBon  Sumrall  for  appellee  Meroer  National  Bank. 

T.  H.  Hardin  for  appellee  First  National  Bank. 

Appeals  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  appeal  is  from  a  judgment  of  ihe  Meroer  Circuit  Court  rendered  in 
three  cases,  which  were  consolidated  and  beard  together.  A  summary  state- 
ment of  the  facts  out  of  which  the  litigation  grew  is  necessary  for  the  proper 
understanding  of  the  questions  of  law  which  we  are  asked  to  decide.  On 
the  9th  day  of  July,  1893,  T.  F.  Alexander  executed  a  note  to  the  First  Na- 
tional Bank  of  Harrodsburg  for  $2,000,  due  on  the  19th  of  January,  1894, 
which  the  appellants,  Ed.  Alexander  and  his  sister,  Artie  Alexander,  signed 
as  his  securities.  On  the  18(h  of  September,  1898,  he  executed  his  note  to 
the  same  bank  with  the  same  securities,  due  on  the  16th  of  December,  1898» 
for  $6,7^.09.  This  latter  note  was  taken  up  by  the  execution  of  a  thirty-day 
note  by  the  #ame  parties  for  $6,777.43,  and  which  matured  on  the  19th  day 
of  January.  1894.  At  this  latter  date  T.  F.  Alexander  executed  his  note  to 
the  bank  for  $8,768.34,  due  seven  months  after  date,  with  his  brother,  Ed. 
Alexander,  and  his  sister,  Artie  Alexander,  and  James  L.  Bond  as  securi- 
ties. The  proceeds  of  this  note  were  applied  to  pay  off  the  balance  due  upon 
the  $2,000  note,  dated  on  the  9th  of  July,  1898,  and  the  $6,777.45  note  dated 
the  16th  of  December,  1893.  All  these  various  notes  bore  interest  at  the  rato 
of  8  per  cent.,  and  the  accumulated  interest  was  added  to  the  principal  at 
the  date  of  each  renewal.  On  the  6th  day  of  April,  1894,  Thomas  F.  Alex- 
ander executed  his  note  to  the  Mercer  National  Bank  for  $4,868.25,  due  six 
months  after  date,  with  Artie  Alexander,  £d.  Alexander  and  James  L. 
Bond  as  his  securities.  The  net  proceeds  of  this  note,  $4,200,  was  put  tn  the 
credit  of  T.  F.  Alexander,  a  discount  of  $168.25  being  reserved  as  interest  at 
the  rate  of  8  per  cent. 

Thomas  F.  Alexander  died  lnte.(itate  on  the  16th  of  April,  1894,  before  the^ 
maturity  of  either  of  the  debts  to  the  banks,  and  his  sister  and  security, 
Artie  Alexander,  qualiQed  as  his  administrator.  It  was  developed  after  his 
death  that  his  estate  was  insolvent,  and  his  heirs  at  law.  with  a  view  of 
faoilitating  the  settlement  of  his  estate  and  saving  his  sister,  Artie  Alexan- 
der, from  loss  so  far  as  possible  because  of  the  various  liabilities  incurred  by 
her  as  surety  for  her  brother,  sold  and  conveyed  to  her  in  fee  all  their  inter- 
est in  bis  estat^*,  real  and  personal.  His  realty  consisted  of  a  tract  of  land 
in  Mercer  county,  containing  220  acres.  It  was  ascertained  prior  to  the28d 
of  April.  1895,  that  after  reducing  to  cash  all  the  available  personal  estate  of 
decedent  and  selling  the  220  acres  of  land  belonging  to  T.  F.  Alexander  for 
$40  per  acre  that  his  estate  would  pay  70  per  cent. of  his  debts,  and  on  that  day 
a  consultation  was  had  between  the  administrator,  Artie  Alexander  and  th» 
appellant,   Bdgar  Alexander,  and  their  attorney  on  one  side,  and  the  ofDcers 
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of  the  First  National  Bank  and  the  Meroer  National  Bank,  their  principal 
oreditors,  at  wbloh  It  was  agreed  that  the  appellant,  Edgar  Alexander, 
«hould  purchase  the  220  aores  of  land  at  |40an  aore,  amounting  to  18,800;  and 
that  the  two  banks  would  loan  him  enough  money  to  pay  70  per  cent,  of  the  in- 
debtedness of  T.  F.  Alexander  and  also  a  suf9olent  sum  to  pay  the  overplus  of 
his  indebtedness,  whioh  would  fall  upon  Edgar  Alexander  and  hie  sister  Artie. 
To  carry  out  this  agreement  the  First  National  Bank  loaned  to  Ed.  Alex- 
ander on  that  day  $8,607.36,  on  which  Interest  was  charged  at  the  rate  of  8  per 
oent.,  and  a  note  was  taken  therefor,  due  six  months  after  date,  for  $8,847.06, 
■and  the  Meroer  National  Bank  .on  the  same  day  advanced  to  him  $4,105.46, 
taking  a  note  therefor,  due  six  months  after  date,  for  $4,866.22.  on  which  In- 
terest was  charged  at  the  rate  of  8  per  cent.  Seventy  per  cent,  of  this  money 
was  paid  over  to  Artie  Alexander,  administrator,  by  Edgar  Alexander,  and 
was  by  her  applied  to  the  Indebtedness  of  T.  F.  Alexander,  the  balance  of 
the  money  was  used  by  Ed.  Alexander  to  pay  the  overplus  due  the  respect- 
ive banks  by  his  sister  and  himself  as  seourites  thereon.  To  secure  the  pay- 
ment of  this  note,  so  executed  to  the  banks,  Edgar  Alexander  and  his  sister, 
Artie  Alexander,  executed  a  mortgage  on  several  tracts  of  land,  including 
«hat  whioh  had  formerly  belonged  to  the  estate  of  Thomas  F.  Alexander. 

The  note  to  the  First  National  Bank  was  renewed  on  the  86th  day  of  Oc- 
tober, 1806,  by  Ed.  and  Artie  Alexander  by  the  execution  of  a  new  note  for 
^0,201.82,  due  on  the  29th  of  April,  1896,  interest  being  added  at  the  rate  of  8 
percent.,  and  was  again  renewed  by  the  execution  of  a  note  for  $9,669.89, 
•due  six  months  after  date.  On  the  1st  of  November,  1896.  this  note  was  re- 
newed by  the  execution  of  a  note  for  $9,762.88,  due  six  months  after  date. 
On  the  4th  day  of  May,  1807,  this  note  was  renewed  by  the  execution  of  a 
new  note  for  $9,762.88,  due  six  months  after  date.  At  this  time  Ed.  Alex- 
4indeFpald  to  the  hank  $890.12,  as  interest  at  the  rate  of  8  percent.,  by  bis 
«beok  on  the  Boyle  National  Bank,  and  on  the  7th  of  November,  1807,  this 
note  was  renewed  by  the  execution  of  a  new  note  to  the  bank  for  the  same 
amount  due  six  months  after  date,  interest  on  this  note  at  the  rate  of  8  per 
•cent,  being  paid  to  the  bank  by  the  check  of  Ed.  Alexander  on  the  Boyle 
National  Bank  for  $890.12. 

On  the  8d  of  September,  189^.  the  appellee,  the  First  National  Bank  of 
Harrodsbvrg,  instituted  this  suit,  asking  a  personal  judgment  on  the  last 
renewal  of  their  debt  and  for  an  enforcement  of  the  mortgage  lien  executed 
to  them  on  the  28d  of  April,  1896,  jointly  with  the  Meroer  National  Bank. 
The  Meroer  National  Bank  was  made  a  defendant,  and  on  the  same  day  filed 
Its  answer,  which  was  made  a  cross  petition  against  its  co-defendants,  Artie 
.and  Edgar  Alexander,  in  which  they  set  up  their  note  dated  November  9, 
1897,  for  $4,721,  wblcli  they  allege  was  a  renewal  of  the  note  executed  on  the 
HM  of  April,  1896,  and  ask  a  personal  judgment  against  Edgar  and  Artie 
Alexander,  and  joined  in  the  prayer  for  an  enforcement  of  th«  mortgage. 
The  defendants  were  not  prepared  to  file  their  answers  to  the  petition  and 
«ross  petition  at  the  following  October  term  of  court,  and  in  oonsldeiation 
of  the  continuance  of  the  cause  to  the  next  term  of  the  court,  which  began 
In  February,  1899,  and  an  extension  of  time  to  file  their  answer  until  the 
the  fourth  day  of  that  term,  they  paid  to  the  banks  Interest  on  the  note* 
sued  on  to  February  10,  1899,  at  the  rate  of  6  per  cent.    The  amount  paid  to 
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^be  FirsI  National  Bank  under  tblB  agreement  was  1488.87,  and  to  the  Meroer 
National  Bank  $911.14.  In  January,  1899,  before  the  expiration  of  the  time 
f^iven  to  the  defendant!  to  answer,  Artie  Alexander  died,  and  shortly  after 
her  death  the  co-defendant,  Ed.  Alexander,  qnallfled  as  her  administrator, 
4ind  the  action  was,  by  consent,  revived  against  him  as  administrator. 

The  answer  of  appellants  to  the  petition  of  the  First  National  Bank  denies 
the  amount  of  bis  claim,  and  in  the  second  paragraph  alleges  that  the  obli- 
gation sued  on  carried  with  It  a  large  amount  of  usurious  interest,  and  they 
ask  the  forfeiture  of  the  entire  interest  from  the  date  of  the  first  note  exe- 
cuted by  T.  F.  Alexander  to  the  bank,  under  sections  6197  and  5198  of  the 
United  States  Revised  Statutes.  A  similar  answer  was  filed  to  the  cross  pe- 
tition of  the  Meroer  National  Bank,  and  while  this  suit  wae  pending,  the 
appellant.  Edgar  Alexander,  on  the  20th  of  January,  1899,  filed  a  separate 
fluit  against  each  of  the  banks,  in  which  he  sought  to  recover  double  the 
amount  of  interest  paid  on  his  indebtedness  to  them  within  two  years  prior 
to  the  institution  of  the  suits.  His  petition  against  the  First  National  Bank 
covers  the  following  alleged  payments  of  interest  on  the  debt  sued  on  : 

To  amount  paid  as  interest  at  8  per  cent..  May  85,  1897 |S90  11 

To  amount  paid  as  interest  at  8  per  cent. ,  December  87,1897 — .....  890  18 
To  amount  paid  October  86,  1898 488  87 

Total 11,819  10 

The  claim  against  the  Mercer  National  Bank  on  this  score  is  as  follows: 

To  amount  paid  as  Interest  May  87,  1897,  at  8  per  cent  |109  89 

To  amount  paid  December  84,  1897 190  88 

To  amount  paid  October  86,  1808 811  14 

Total 1617  88 

The  issues  were  made  up  in  the  three  cases  and  they  were  consolidated,  and 
the  proof  taken  in  the  consolidated  actions  and  final  judgment  rendered  in 
4i]l  the  cases  in  February,  1901.  The  suit  of  Edgar  Alexander  v.  First  Na- 
tional Bank  was  dismissed.  In  his  suit  against  the  Mercer  National  Bank 
he  was  given  a  judgment  for  $876.46,  being  double  the  amount  paid  as  in- 
terest on  the  84th  of  December,  1897.  In  the  suit  of  the  banks  against  Edgar 
Alexander  they  were  given  judgment  for  the  amount  loaned  by  them  on 
the  38d  day  of  April,  1S95,  without  Interest  prior  to  the  institution  of  their 
respective  suits,  and  a  decree  of  foreclosure  directing  the  sale  of  the  mort- 
gaged lands  entered.  From  that  judgment  Edgar  Alexander  and  Edgar 
Alexander,  administrator  of  Artie  Alexander,  deceased,  have  appealed. 

They  insist  that  under  the  proof  they  are  entitled  to  a  judgment  against 
the  First  National  Bank  for  $8,880.80,  double  the  amount  of  interest  paid 
within  two  years  from  the  institution  of  their  suit;  also  that  he  was  not 
^iven  a  judgment  against  the  Mercer  National  Bank  for  the  full  amount 
sued  for.  And  in  the  case  of  the  banks  against  him  he  complains  that  the 
Judgments  did  not  give  him  a  credit  for  all  the  interest  which  accrued  upon 
the  original  loans  of  T.  F.  Alexander  to  the  banks  prior  to  the  execution  of 
the  notes  by  him  and  his  sister  on  the  88d  of  April,  1895. 
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Nearly  all  the  questlonfl  of  law  involved  upoo  this  appeal  have  been  passed 
upon  by  this  conrt  io  the  recent  oases  of  the  Seoond  National  Bank  of  Rich- 
mond V.  Fitzpatrick  and  the  Gltisens  National  Bank  of  Danville  v.  Far- 
mer's Ass*ee,  88  Ey.  Law  Hep.,  618.  It  will,  therefore, only  be  necessary  for 
us  to  apply  the  law  as  determined  in  these  cases  to  the  facts  as  developed  by 
the  proof  in  these  consolidated  actions.  We  will  first  consider  the  questions 
involved  in  the  suit  by  Alexander  against  the  two  banks  to  recover  douli^ 
the  amount  of  interest  paid.  The  money  paid  to  the  banks  by  the  appellant 
on  October  26,  1808,  can  io  no  sense  berefrarded  as  a  payment  of  usury.  Ap- 
pellees were  entitled  at  that  term  of  the  court  to  a  judgment  by  default  for 
their  respective  demands  or  that  the  issues  should  be  made  up  by  answer. 
To  prevent  this,  and  secure  time  for  the  preparation  of  their  defense,  appel- 
lants paid  a  stipulated  sum,  which  was  in  fact  6  per  cent,  interest  upon  the 
principal  of  the  respective  debts  sued  on.  Courts  will  not  permit  afireementB 
of  this  character  made  in  good  faith  to  become  the  basis  of  a  claim  for 
double  the  amount  so  p»id  as  a  penalty  under  the  statute,  and,  in  our  opinion, 
the  trial  court  properly  refused  to  so  treat  these  payments.  The  $109.89  paid 
to  the  Mercer  National  Bank  on  the  27th  of  May,  1897,  was  less  than  interest 
at  the  rate  of  6  per  cent,  for  the  time  covered  upon  the  debt,  and  conse- 
quently did  not  contain  usury  for  which  a  suit  can  be  maintained  under  the 
statute. 

We  will  not  consider  the  claim  of  appellant  for  double  the  amount  of  in- 
terest paid  to  the  First  National  Bank.  He  testifies  unequivocally  that  on 
the  25th  of  May  and  27th  of  Ddoember,  1807,  at  the  dates  of  the  renewal  of  his 
debt  CO  the  bank,  that  he  actually  paid  the  interest  thereon  at  the  rate  of  & 
per  odot.  by  checks  drawn  on  the  B^yle  National  Bank,  and  these  checks  are 
filed  as  exhibits  with  his  deposidoo.  The  president  of  the  bank  admlta 
the  receipt  of  these  two  sums  of  money,  and  that  they  wer«  paid  as  interest, 
but  seeks  to  escape  liability  under  the  statute  on  the  ground  that  Artie 
Alexander  in  her  lifecime  informed  him  that  she  was  jointly  bound  for  the 
obligation  sued  on  with  the  appellant,  'Edgar  Alexander;  that  she  furnished 
to  Bdgar  Alexander  one  half  the  money  which  went  to  make  up  the  respect- 
ive checks.  It  was  not  competent  for  the  appellee's  president  to  testify  to 
oral  statement  made  to  him  by  Artie  Alexander  after  her  death  as  to  what* 
proportion  of  these  payments  were  furnished  by  her,  and  even  If  competent, 
it  is  not  enough  to  outweigh  the  testimony  on  this  point  In  favor  of  the  ap- 
pellant. We  are,  therefore,  of  the  opinion  that  the  appellant,  Alexander, 
was  entitled  to  a  judgment  in  his  suit  against  the  First  National  Bank  for 
twice  the  amount  of  these  paynjents,  which  amounts  to  11,560  44,  and  that 
their  note  against  him  should  have  been  credited  with  this  sum  at$  of  the 
date  of  the  iostltution  of  the  suit. 

We  now  come  to  appellant's  claim  to  have  the  obligations  due  the  banks 
purged  of  all  the  interest  which  accumulated  during  the  lifetime  of  T.  F. 
Alexander  on  his  debts  to  them.  This  contention  is  made  upon  the  theory 
that  the  obligations  executed  on  the  23d  of  April,  1895.  by  Edgar  and  Artl» 
Alexander  were  mere  renewals  of  the  existing  indebtedness  of  T.  F.  Alex- 
ander, deceased,  to  the  hank^  as  of  that  date.  Appellees,  on  the  other  band. 
Insisted  that  the  trAng  action  of  c^Hr.  date  resulted  in  the  total  extinguish- 
ro     c  of  the  indebted ut^AS  uf  T.  F.  Alexander,  and  the  loan  to  apiiellant  was 
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a  new  tniDsaotloD.  The  evidenoe  of  every  wltoesB  who  baa  testified  as  to 
what  took  plaoe  between  the  parties  on  that  day,  except  the  appellant ^ 
Edgar  Alexander,  is  to  the  efleot  that  it  was  the  intention  of  all  parties  that 
the  indebtedness  of  T.  F.  Alexander  should  be  paid  and  his  estate  finally 
sattled.  He  had  been  dead  more  than  a  year,  and  his  creditors  were  impor- 
tunate for  the  payment  of  their  respective  debts.  It  was  made  manifest 
that  his  estate  was  insolvent,  and  that  his  unsecured  Creditors  would  only 
realize  70  percent,  of  their  indebtedness  if  the  estate  was  settled  out  of  court 
in  the  most  eoonoraioal  way.  It  was,  therefore,  agreed  that  appellant 
should  take  the  land  of  T.  F.  Alexander  at  $40  per  acre,  the  personal  estate 
had  already  been  reduced  to  cash,  and  it  was  easy  to  determine  what  the 
estate  would  pay.  To  save  the  cost  cf  a  settlement  in  court  the  sale  to 
Edgar  Alexander  was  agreed  to,  and  to  enable  him  to  pay  for  the  land,  and 
to  consummate  the  agreement  with  the  creditors,  the  appellee  banks  con- 
sented to  loan  him  a  suflQoient  sum  of  money  to  make  the  deal  successful. 
They  surrendered  as  of  that  date  their  old  obligation  on  which  James  L. 
Bond  was  bound  as  security ;  they  gave  up  all  claim  against  the  estate  of  T.  L. 
Alexander,  and  loaned  the  money  solely  upon  the  credit  of  appellant  and  hia 
sister,  with  the  mortgage  upon  their  lands,  inolnding  that  purchased  from 
the  estate  of  T.  F.  Alexander.  We  think  that  there  can  be  no  doubt  that  on 
the  83d  of  April,  1895,  the  administrator  of  T.  F.  Alexander  could  have, 
under  the  Federal  statute,  required  the  banks  to  accept  the  principal  of  the 
indebtedness  of  T.  F.  Alexander  in  payment  of  their  debt;  and  that  after 
payment  they  might  have  maintaiued  a  suit  for  double  penalty.  But  hav- 
ing elected  to  pursue  a  different  course,  they  can  not  at  this  late  day  in  this 
transaction  be  permitted  to  treat  the  obligation  sued  on  as  mere  renew  a  la 
by  the  security  of  the  debts  due  the  banks  by  T.  F.  Alexander.  We.  there- 
fore, conclude  that  the  chancellor  properly  denied  appellant  this  relief. 

For  reasons  indicated  the  judgment  in  the  case  of  Edgar  Alexander  v.  The 
First  National  Bank,  and  the  First  National  Bank  v.  Edgar  Alexander^ 
&c.,  are  reverted.  The  case  of  Edgar  Alexander  v.  The  Mercer  National 
Bank,  and  the  Mercer  National  Bank  v.  Edgar  Alexander  on  crof^s  petition 
are  affirmed,  and  the  several  causes  remanded  to  the  trial  court  for  proceed- 
ings not  inconsistent  with  this  opinion. 


CITY  OF  LOUISVILLE  v.  GLEASON,  &o. 

(Filed  February  3,  190S— Not  to  be  reported.) 

Street  ImprovemeDts-Paymeot— Statute  of  Hmltation^Appellee  G.  was 
a  contractor  for  the  construction  of  a  section  of  Highland  avenue,  and 
brought  an  action  on  apportiooment  warrants  against  abutting  property 
owners  to  recover  the  pricn  of  the  construction.  This  court  decided  that  the 
property  owners  were  not  liable  on  said  warrants  as  the  improvement  was  not 
original  construction,  but  reconstruction,  for  which  the  city  alone  is  liable. 
Several  of  the  property  holders  pending  the  litigation  paid  to  the  contractor 
the  amounts  due  on  their  warrants  under  an  agreement  that  should  it  bedetei- 
mtned  that  they  were  not  liable  on  same,  said  amounts  should  be  returned. 
Co  the  trial  below,  in  which  the  contractor  sought  to  recover  the  amount» 
due  from  the  city  for  the  benefit  of  the  property  holders  who  had  paid  hlm» 
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the  olty  olalmfl  that  it  bad  paid  said  indebtedoeM,  and  no  recovery  oonld  be 
had  for  the  further  reason  that  the  proof  did  not  authorize  a  recovery.  Held 
^That  under  section  8888,  Kentucky  Statutes,  it  is  provided  that  in  all 
actions  to  enforce  liens  a  copy  of  the  ordinance  authorising  the  improvement, 
-a  copy  of  the  contract  therefor,  and  a  copy  of  the  apportionment,  each  attested 
by  the  comptroller,  should  be  prima  facie  evidence  of  the  validity  of  the 
claim.  This  proof  having  been  made,  it  devolved  an  appellant  to  defeat  the 
-claim.  Appellant  can  not  claim  that  the  payment  to  the  contractor  under  a 
special  agreement  for  refunding  same  enured  to  its  benefit,  as  none  of  these 
payments  were  made  on  behalf  of  the  city. 

8.  Statute  of  limitation—The  contract  being  in  writing,  an  action  to  en- 
force payment  of  the  contract  price  will  not  be  barred  until  after  fifteen 
years.  It  is  not  a  liability  created  by  statute  which  would  be  barred  after 
Aye  years. 

H.  L.  Stone  for  appellant. 

Lane  Ss  Harrison  for  appellees. 

Appealfrom  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  the  third  appeal  of  this  case.  (106  Ky.,  186;  88  Ky.  Law.  Lep., 
1660.) 

Appellant  Gleason,  contractor,  entered  into  a  contract  with  the  city  of 
Louisville  for  the  construction  of  the  section  of  Highland  avenue  between 
Broadway  and  Everett  streets,  under  the  ordinance  passed  by  the  city  conn- 
•oil  and  approved  by  the  mayor  on  the  6th  of  April,  1894.  This  suit  was 
broufibt  by  the  contractor  upon  apportionment  warrants  issued  to  him 
under  the  ordinance  and  contract  mentioned,  against  the  abutting  property 
holders  and  the  city  of  Louisville,  in  which  the  oontraotor  sought  to  enforce 
his  liens  upon  the  abutting  property,  provided  the  court  should  adjudge  it 
liable  therefor,  and  seeking  to  recover  against  the  oity  for  the  contract  price 
for  the  work  in  the  event  the  abutting  properties  were  not  liable. 

In  the  appeal  last  decided  (88  Ky.  Law  Rep.,  1660)  it  was  held  that  tlrfs 
work  was  not  an  original  construction,  such  as  under  the  statute  governing 
cities  of  the  first  class  could  be  made  and  charged  against  abutting  prop- 
erties, but  that  it  was  a  reconstruction  for  which  the  city  alone  was  liable. 
Among  the  property  holders  whose  property  was  affected,  and  who  were 
proceeddd  against  in  this  suit,  were  Kate  L.  VanCleave,  against  whom  an 
apportionment  warrant  had  been  issued  for  her  portion  of  the  improvement 
for  $137.6>.  J.  W.  VanCleave,  1160.77.  and  $56.30;  Sarah  L.  Caron,  1170.48; 
C  T.  Diaring,  tSi.SO;  Elisabeth  Paul,  $80.84;  Ernest  Mennebrocker,  $8.08. 
"The  total  contract  price  for  the  work  done  under  this  contract  was  $3,448.01. 
After  the  institution  of  the  suit  against  all  the  property  holders  and  the 
city,  Including  those  named  above,  the  parties  just  named,  to  clear  their 
properties  of  the  cloud  and  apparent  lien  against  their  title  created  by  the 
litigation,  agreed  to  and  did  pay  to  the  contractor.  Gleason,  the  respective 
amounts  claimed  against  them,  under  an  agreement  with  Qleason  that  if 
in  that  action  it  should  finally  be  determined  that  the  property  holders  were 
liable  under  the  ordinance  and  contract  for  the  assessment,  these  payments 
should  operate  as  their  discharge;  but  that  If  It  should  be  held  by  the  courts 
that  the  property  holders  were  not  liable,  then  the  contractor  would  repay  to 
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these  parties  the  said  sums  respeotlTely,  with  ioterest.  These  faots  were  set 
up  in  this  aotSon  by  an  anaended  petition,  filed 'Hay  11,  1900,  abd  the  suit 
progressed  for  the  recovery  of  the  remainder  of  the  contract  price  of  $3,449.61. 
Upon  final  hearing  the  cirouit  court  adjndged,  and  that  was  affirmed  upon 
appeal,  that  under  the  statute  property  holders  were  not  liable,  nor  wa» 
their  property,  for  any  part  of  this  sum,  but  that  the  city  alone  was  liable^ 
therefor. 

At  the  close  of  that  judinnent  was  this  reservation  :  *'It  is  further  oonsid*< 
ered  by  the  court  that  this  action  is  n^tained  upon  the  petition  of  the  plain- 
tiff to  recover  of  the  city  of  Louisville  all  rams  and  warrants  paid  to  him 
by  persona  against  whom  warrants  were  issued  therefor  by  the  city  of  Louis- 
ville in  favor  of  said  plaintiff  on  the  issues  as  made  by  and  between  the> 
plaintiff  and  the  city  of  Louisville  thereon." 

Kot  until  after  the  affirmance  of  the  judgment  against.the  city  on  the  last 
appeal  did  it  attempt  to  controvert  the  allegations  of  the  amended  petition 
just  referred  to.  After  the  affirmance  ii  filed  an  answer,  in  which  it  denied 
the  averments  of  the  amended  petition,  that  Gleason,  the  contractor,  had^ 
agreed  with  the  respective  property  holders  named  to  refund  to  them  the 
sums  so  paid  by  them,  and  denied  that  the  said  sums  were  paid  under  the 
agreement  alleged.  In  the  second  paraRwipb  it  pleaded  that  since  the  affirm- 
ance of  the  judgment  against  It  it  bad  fully  paid  the  same  to  the  plaintiff. 
In  the  third  paragraph  it  pleaded  that  a  bummons  had  not  been  Issued  upon 
either  the  orisinal  or  the  amended  petition  against  any  of  the  parties  whose 
names  are  sec  out  above,  abd  that  summons  had  not  been  issued  against  the 
city  in  said  action  until  more  than  tve  years  after  the  plaintiff's  cause  of 
action  accrued  as  against  said  parties  respectively  and  as  against  the  city, 
and  the  five  years'  statute  of  limitation  was  pleaded  and  relied  upon.  A 
demurrer  was  interposed  to  this  last  paragraph.  The-  cause  was  siilin  itted 
and  decided  without  proof.  The  judgment  of  the  court  was  in  favor  of  the 
plaintiff,  Gleason,  against  the  city  for  the  aggregate  of  the  sums  repr>  rented 
by  the  apportionment  warrants  issued  against  VanCleave  at\d  othern  above 
named,  aggregating  9600.70  (so  recited  in  the  judgment).  From  tbnt  judg- 
ment the  city  has  appealed.  Copies  of  the  ordinance,  contract  and  appor- 
tionment, as  provided  for  In  section  8888  of  Kentucky  Statutes,  were  on  file 
in  the  action. 

The  issues  thus  presented  by  the  record  are  as  follows :  Plaintiff  asserted 
that  he  had  performed  the  labor  mentioned  under  a  written  contract  with 
the  city,  the  contract  price  of  which  was  SS, 442.61.  The  contract  was  ad- 
mitted, as  was  the  performance  of  the  labor,  and  the  price.  It  was  also  ad- 
mitted that  the  city  bad  paid  the  plaintiff  the  amount  of  the  judgment  last 
appealed  from,  which  was  all  of  the  contract  price  except  that  reserved  by 
the  judgment  and  represented  by  the  apportionment  warrants  of  VanCleave 
and  others  set  ou-t  above.  As  to  this  sum  the  plaintiff  pleaded  as  special 
matter  that  he  had  released  the  property  owners  under  an  agreement  with 
them  that  he  would  reimburse  the  sums  paid  by  him  for  the  release  if  it 
should  finally  be  determined  that  the  improvement  was  not  one  for  which 
the  property  was  liable.  The  city  did  not.  deny  the  consideration  for  this 
agreement,  but  denied  the  special  arrangement  to  reimburse  the  lot  owners. 
Under  section  2888,  Kentucky  Statutes,  it  Is  provided  that  in  all  actions  to 
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«xiforoe  Dens  a  oopy  of  the  ordlnanoe  authorizing  the  Improvementfi  or  work, 
«i  oopy  of  the  contraot  therefor,  and  a  copy  of  the  apportionmeDt,  each  attested 
by  the  comptroller,  should  be  prima  facie  evidence  of  the  due  passage,  ap- 
proval and  publication  of  the  ordinance,  and  of  the  due  execution  and  ap- 
proval of  the  contraot,  and  shall  also  be  prima  facie  evidence  of  every  other 
fact  necessary  to  be  established  by  the  plaintiff  in  such  action  as  to  entitle 
him  to  the  relief  authorized  to  be  given  in  that  act.  And  it  has  been  held 
by  this  court  in  Keller  v.  Qleason,  19  Ky.  Law  Rep.,  154;  City  of  Louisville 
V.  Cassidy,  105  Ky.,  434,  and  other  cases,  that  where  there  is  no  evidence  in 
the  record  save  the  copies  mentioned  in  the  section  referred  to  above,  a  prima 
facie  case  is  made  out,  although  an  issue  may  be  joined  upon  all  the  matters 
averred  in  the  petition.  In  this  case,  however,  the  city  did  not  put  in  issue 
the  facts  necessary  to  entitle  the  plaintifi  to  recover  under  his  contmct.  It 
relied  alone  upon  the  proposition  that  the  property  holders  and  not  the  oSty 
were  liable;  that  it  was  an  original  construction,  and  not  a  reconstructioD 
of  the  street. 

The  question  then  is,  upon  whom  was  the  burden  to  prove  that  the  city 
had  been  discharged  by  reason  of  che  payments  made  by  VanCleave  and 
others  to  the  plaintiff?  The  city  insists  that  inasmuch  as  this  matter  was 
averred  in  the  amended  petition  by  the  plaintiff  and  denied  by  the  oity  in 
its  answer,  that  it  was  error  to  adjudge  against  the  city  without  any  proof 
on  this  subject.  Upon  all  the  pleadings,  including  the  original  petition, 
and  the  city's  original  answer  thereto,  the  plaintiff  was  shown  to  be  entitled 
to  recover  the  full  contract  price  of  18,449.61  against  the  city.  The  only  de- 
fense presented  by  the  answer  of  the  city  was  the  plea  that  it  had  paid  since 
the  afiSrmanue  of  the  last  judgment  the  amounts  therein  adjudged  againat 
it.  The  city  did  not  plead,  nor  was  it  claimed  in  the  record^tfaat  the  pay- 
ments made  by  VanCleave  and  others  to  appellee  were  made  for  or  on  behaU 
of  the  city,  or  that  they  were  accepted  by  appell^  as  a  discharge  of  the  city's 
liability,  or  as  a  satisfaction,  to  that  extent,  of  the  contract  sued  on,  and 
entered  into  between  the  city  and  appellee.  If  it  be  that  the  oity  was  en- 
titled to  the  benefits  of  appellee's  pleadings  suggesting  these  payments,  then 
the  city  must  accept  the  statements  made  by  the  plaintiff  as  to  the  pay- 
ments, coupled  with  the  conditions  therein  named.  VanCleave  and  others 
were  not  parties  to  the  contraot.  They  were  not  bound  thereon.  However, 
the  pendency  of  this  suit  by  the  contractor  asserting  the  claims  against  their 
property  created  a  cloud  against  their  title.  This,  by  arrangement  with  the 
contractor,  they  procured  to  be  discharged.  This  arrangement  did  not  and 
could  not  possibly  have  affected  the  rights  of  the  city. 

A  payment  made  by  a  stranger  to  a  contraot,  who  was  under  no  obligation 
thereon,  will  not  operate  as  a  discharge  or  payment  of  the  obligation  unless 
it  is  made  with  that  intention  on  the  part  of  the  person  making  the  pay- 
ment, and  is  so  accepted  by  the  creditor.  (Dodge  v.  Freedman's  Sav.  and 
Trust  Co.,  98  U.  S.,  385;  Stark's  Adm'r  v.  Thompson's  Ex'ors,  8  Mon.,  808; 
Daniels  on  Negotiable  Instruments,  section  1:254. ) 

As  to  the  plea  of  limitation  contained  in  the  third  paragraph  of  the  an- 
swer to  the  amended  petition  the  plea  was  not  good,  and  the  demurrer 
should  have  been  sustained. 

In  Kirwin  v.  Xevin,  2'.i  Ky.  Law  Rep.,  947,  it  was  held  that  the  liability  of 
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the  lot  owner  to  the  oootraotor  for  street  improyementB  was  one  arising 
under  a  statute,  and  that  the  fire  year  period  of  limitation  applied  to  it. 
This  case  and  this  doctrine,  however,  are  not  in  point  here,  because  the 
oity's  liability  is  not  properly  one  created  by  statute,  but  is  created  by  a 
ontract  in  wilting  and  signed  by  it,  therefore,  the  fifteen  year  peripd  of 
limitation  alone  applies. 
There  is  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 


HAY  r.  CITY  OF  LEXINGTON. 

(Filed  February  8,  1603.) 

Street  improvements— Damages—Statute  of  limitation— Appellee  Improved 
iihe  streec  in  front  of  appellant's  property  by  the  construction  of  a  brick 
street.  The  grade  of  the  street  was  raised  about  seven  and  one-half  inches 
■above  appellant's  lot,  causing  water  from  the  street  to  run  on  appellant's 
lot,  for  which  he  lustituted  this  action  for  damages.  There  was  no  allega- 
tion of  any  imperfection  in  the  plan  or  construction  of  said  improvement. 
"^Hhe  city  interposed  the  statute  of  limitation  of  five  years  as  a  defense.  Held 
—That  under  section  949  of  the  Constitution  an  action  for  injury  to  private 
property  can  be  maintained  where  It  was  not  allowed  befoie,  but  where 
there  is  no  defect  in  either  the  plan  or  execution  of  the  work  the  property 
bolder  may  recover  his  entire  damages  In  one  suit.  The  appellant  having 
failed  to  institute  his  action  fi  r  damages  until  after  five  years  from  the 
construction  of  the  improvement,  is  barred. 

Forman  &  Forman  for  appellant.  ' 

W.  S.  Bronston  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  city  of  Lexington,  in  November,  1891,  improved  the  roadway  of  North 
"Broadway  in  front  of  the  property  of  appellant  by  the  construction  of  a 
brick  street.  This  improvement  involved  the  alteration  of  the  graded  street, 
raising  it  slightly  so  as  to  leave  the  street  and  the  sidewalk  about  seven 
and  one-half  inches  above  appellant's  lot.  This  suit  was  brought  in  Octo- 
ber, 19(X),  against  the  city  for  damages  resulting  from  the  inconvenience 
caused  appellant's  tenants  and  the  diminution  of  the  rental  value  of  his  prop- 
erty by  reason  of  the  water  being  thrown  onto  his  premises  from  the  street, 
whereas  before  the  change  of  the  street  it  had  been  allowed  to  run  down  the 
fitieet  and  not  onto  appellant's  lot. 

The  evidence  failed  to  show  that  the  improvement  complained  of  was  in 
anywise  negligent,  or  deficient  in  plan  or  f^xecution.  It  further  showed 
pretty  conclusively  that  the  improvement  was  a  permanent  one  as  that  term 
is  used  in  this  connection.  The  court,  at  the  conclusion  of  appellant's  evi- 
dence, directed  peremptorily  a  verdict  for  the  city.  This  appeal  involves 
alone  the  plea  of  limitation,  appellee  having  interposed  the  plea  of  the  five 
ear  statute.  At  common  law  the  judgment  of  the  municipal  governing 
body  concerning  the  grading  of  its  streets,  and  the  manner  of  its  being  done, 
60  far  as  either  was  not   negligent,  was  a  matter  within   their  discretion. 
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Damagei  resultlog  from  its  proper  ezeroise,  tbat  l8,  Itaezerolse  in  the  absence 
of  negllgeDoe.  were  not  recoverable  againsfc  the  municipality.  (Keasy  v. 
City  of  Louisville,  4  Dana,  164;  Wolfe  v.  Covington  &  Lexington  R.  R.,  Co., 
16  Ben  Mon.,  409;  Chapman  v.  The  Albany  &  Schenectady  R.  R.  Co.,  10 
Barb.,  860.) 

Vor  Its  negligent  execution  of  its  plan  of  public  improvements  the  city 
was  of  course  liable  to  suit  by  the  property  owner  injured  thereby. 

Section  342  of  the  present  CouRtltution  provides  that  municipal  and  other 
corporations  invest<*d  with  the  privilege  of  taking  private  property  for  pub- 
lic use  shall  make  just  compensation  for  the  property  taken,  injured  or  de- 
stroyed by  tliem.  This  section  of  the  Constitution,  as  applicable  to  damage 
or  injury  done  to  abutting  property  by  a  regrading  of  a  public  street,  was 
first  under  consideration  by  this  court  in  City  of  Henderson  v.  McClain,  10S 
Ky.,  402.  There  the  question  was  fully  considered  and  the  court  held 
that  the  municipality  was  liable  under  this  section  for  damage  done 
abutting  property  in  regrading  a  street,  although  under  the  pruvlouB 
decisions  of  the  court,  including  those  cited  above,  it  would  not  have 
been.  This  has  been  followed  in  City  of  Mt.  Sterling  v.  Jephson,  21 
Ky.  Law  Rep. ,  1028,  and«Thoman  v.  City  of  Covington,  23  Ky.  Law  Rep., 
117.  6ut  none  of  these  cases  dealt  with  the  question  of  limitation.  They 
merely  determined  the  fact  that  the  city  was  liable,  whereas  before  the  enact- 
ment of  that  section  of  the  Constitution  they  could  not  have  been.  The 
nature  of  this  liability  is  not  changed  from  a  tort  by  the  section  of  the  Con- 
stttution.  It  merely  extends  to  the  municipality  a  liability  for  an  act,  which 
is  essentially  a  tort,  for  which  it  had  not  before  been  subject. 

For  appellant  it  is  contended  that  the  act  of  the  city  in  this  Instance  con- 
stituted a  continuing  nuisance  which  rendered  the  city  liable  for  each  recur- 
rence of  damage  to  the  premises  in  question.  Many  authorities  from  other 
jurisdictions  are  cited  in  support  of  this  argument,  wherein  the  question  if 
Interestingly  discussed.  In  this  State,  however,  It  is  settled  that  where  the 
injury  dona  by  a  public  improvement,  permanent  in  its  nature,  Is  such  as 
tbat  the  damages  occasioned  thereby  are  permanent,  the  reccvery  mu8t  be 
bad  for  the  entire  damage  in  one  action,  and  such  damages  accrue  from  the 
time  the  nuisance  Is  first  created,  and  from  that  time  the  st^atut^  of  limita- 
tlon  begins  to  run.  (B.,  L.  &  B.  S.  R.  R.  Co.  v.  Combs,  10  Bush,  382;  L. 
&  N.  R.  R.  Co.  V.  Orr.  91  Ky..  109.) 

Thus  it  appears  that  the  city's  wrong,  its  tort,  is  of  that  character,  fof 
which  it  Is  liable,  but  the  liability  is  an  entirety,  accrues  upon  the  comple- 
tion of  the  public  work,  and  the  damaires  therefor  must  be  recovered  in  one 
action.  The  case  of  City  of  Louisville  v.  Coleburne,  22  Ky.  Law  Rep..  64, 
is  cited  and  relied  on  by  appellant  as  settling  a  contrary  rule.  This  case 
and  others  of  the  kind,  such  as  Cornelius  v.  L.  &  N.  R.  R.  Co.,  23  Ky.  Law 
Rep.,  1069,  and  Finley  v.  City  of  Williamsburg,  24  Ky.  Law  Rep.',  ante, 
1336.  are  not  authority  in  point.  In  all  of  these  cases  it  appeared 
tbat  the  Improvements  causing  the  damage  had  been  negligently  made, 
and  were,  therefore,  susceptible  of  remedy,  by  repairing  the  defects. 
It  must  be  evident  that  If  a  public  Improvement  of  this  nature  is  negli- 
gently done,  60  tbat  Its  imperfect  condition  causes  an  unusual  aocumolation 
or  flow  of  water  upon   the  adjacent  premisee,   the  remedy  will  lay  more 
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efleofenally  in  repairing  tbe  defective  part,  and  allowing  damages  for  tbe  in- 
jury np  to  tbat  time,  tban  by  attempting  to  fix  upon  tbe  probable  damages 
for  all  time,  or  in  assessing  tbero  from  time  to  time.  On  tbe  other  band, 
if  tbe  work  is  of  a  permanent  cbaraoter,  and  perfectly  done,  notbing  in  the 
way  of  its  betterment  that  could  remedy  the  evil  complained  of  is  possible 
or  practicable.  All  that  could  be  done  in  tbat  way  has  already  been  done. 
If.  then,  tbe  injury  is  caused  and  must,  from  tbe  nature  of  tbe  situation  con- 
tinue, it  is  obvious  tbat  tbe  only  remedy  is  to  measure  the  damages  tbat 
will  compensate  for  the  injury,  and  give  them  to  tbe  party  aggrieved.  It 
is  also  equally  clear  tbat  it  must  be  then  apparent,  when  such  work  is  com- 
pleted, just  what  this  damage  is  likely  to  be.  It  is,  in  such  case,  tbe  dimin- 
ished value  of  tbe  property,  in  money,  caused  by  the  act  in  question.  (R. 
B.  Co.  V.  Price,  11  Ey.  Law  Rep..  1867;  Henderson  v.  Wlnstead,  22  Ey. 
Law  Rep.,  628.)  This  entire  damage  is  then  a  cause  of  action  against  the 
wrongdoer. 

Tbe  doctrine  underlying  tbe  cases  of  Cornelius  v.  L.  &  N.  R.  R.  Co., 
supra;  City  of  Louisville  v.  Coleburne,  and  Finley  v.  Williamsburg,  supra, 
is  that  a  continuing  nuisance  caused  by  a  negligent  construction,  being  sus- 
oeptlble  of  remedy  by  repairing  the  defective  premises,  gives  to  tbe  demand- 
ant a  new  cause  of  action  for  each  successive  Injury,  for  it  was  the  duty  of 
the  wrongdoer,  as  it  was  in  bis  power  to  remove  tbe  cause  of  tbe  recurring 
injuries;  bis  failure  to  do  so  was  a  new  cause  of  tbe  damage,  and,  therefore, 
a  basis  for  a  new  right  of  action  therefor  at  each  occurrence.  This  distinc- 
tion between  the  two  classes  of  oases  is  clearly  recognized  in  L.  &  N.  R.  R. 
Co.  V.  Orr,  supra. 

While  it  is  argued  for  tbe  appellant  tbat  tbe  injury  in  this  case  was  such 
as  might  be  remedied  by  a  special  system  of  drainage,  or  sewage,  at  that 
point,  notbing  appears  in  tbe  record  to  show  this  fact;  no  witness  testified 
to  it;  nor  does  it  appear  what  tbe  present  system  is.  The  record  shows  tbat 
tbe  impairment  of  appellant's  property  is  due  to  the  fact  tbat  since  tbe  re- 
construction of  this  street  in  1891  the  pavement  has  shed  its  surface  water 
during  rainy  weather  so  that  some  part  of  it  goes  upon  appellant's  premises, 
damaging  tbe  walls  and  foundation  of  bis  houses,  and  making  them  unde- 
sirable as  places  of  residence.  This  is  an  injury  differing  in  degree  only  from 
any  other  inconvenience,  annoyance  or  impairment  caused  by  such  an  im- 
provement, which  lessens  the  value  of  the  property.  It  was  not  shown  that 
it  was  practicable  to  provide  at  tbat  point  any  different  method  of  disposing 
of  bis  natural  and  damaging  Incident  from  tbe  one  actually  adopted.  We 
are  of  opinion  that  the  facts  shown  by  appellant's  evidence  were  such  as  to 
couolusively  establish  that  the  statute  of  limitation  in  favor  of  tbe  city  be- 
gan to  run  in  November,  1891,  and  tbe  peremptory  instruction  was  justified. 

The  Judgment  is  aflSrmed. 


ANDREWS,  &c.  V.  WILSON'S  ASS'EE. 

(Filed  February  8,  1908.) 

Assignment  for  benefit  of  creditors— Trusts— piscbarge  of  trustee— Dece- 
dents' estates— W.  made  a  deed  of  assignment  for  tbe  benefit  of  bis  creditors 

vol.  24—95 
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to  A.  aod  B.,  who  lostitnted  an  aotiOD  to  settle  tiie  trust  in  which  the  cred- 
itors were  paid  10  per  cent,  of  their  indebtedness.  About  five  years  there- 
after an  order  was  entered  in  that  action,  reciting  that  as  the  assignees  had 
fully  settled  the  trust  that  they  are  hereby  discharged  from  liability  and  their 
sureties  released.  Afterwards  a  creditor  of  W.  filed  this  action  in  the  circuit 
court,  alleging  that  W.  had  died  and  appellant,  as  administrator  of  his 
estate,  had  taken  possession  of  his  books  and  accounts,  which  were  valuable, 
and  was  proceeding  to  have  them  sold  for  his  benefit.  Appellant,  in  his 
answer,  alleged  that  as  the  trust  had  been  fully  settled  and  the  assignees 
discharged,  that  he,  as  administrator,  was  entitled  to  the  tracks  and  accounts. 
In  another  paragraph  of  his  answer  he  alleges  that  in  the  event  the  court 
should  decide  that  he  is  not  entitled  to  the  books  as  administrator,  that  he 
as  a  creditor  of  W.  be  permitted  to  maintain  this  action  for  the  benefit  of  all 
the  creditors,  and  that  a  receiver  be  appointed  to  take  charge  of  the  books 
and  accounts,  collect  all  accounts  and  apply  the  proceeds  to  the  payment  of 
the  unpaid  debts  of  W.  On  appeal.  Held— That  appellant,  as  administrator, 
was  not  entitled  to  the  books'  and  accounts  of  W.  The  deed  of  assignment 
vested  all  the  interest  of  W.  in  his  assignees  for  the  benefit  of  his  creditors, 
and  his  death  did  not  have  the  effect  of  revoking  the  trust  created,  so  long 
as  there  remained  any  debts  due  by  him  at  the  date  of  his  assignment,  nor 
to  deprive  his  creditors  of  any  right  which  they  acquired  by  the  deed  of 
assignment.  Nor  did  the  order  of  court  discharging  the  assignees  from  all 
further  connection  with  the  trust  estate  and  releasing  their  sureties  have 
this  efFect.  Equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee.  The 
effect  of  the  judgment  discharging  the  assignees  was  to  create  a  vacancy  in 
the  position  of  assignee,  which  the  court  could  fill,  and  appellant  should  be 
granted  the  relief  prayed  for  the  benefit  of  himself  and  the  other  creditors, 
except  the  bank  books  should  not  be  sold. 

B.  J.  Babbitt  and  Jos.  H.  Powers  for  appellants. 

W.  G.  Dearing,  Q.  A.  Gassldy,  B.  S.  Qrannis  and  John  P.  McCartney  for 
appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  February,  1896,  David  Wilson,  doing  business  as  a  private  banker  under 
the  name  of  the  Bzchange  Bank  of  David  Wilson  &  Go. ,  at  Flemingsburg, 
Ky.,  made  a  general  deed  of  assignment  of  all  of  his  property  to  the  appel- 
lees, R.  K.  Hart  and  J.  H.  Sousley,  for  the  benefit  of  all  of  his  creditors 
equally.  The  assigned  estate  was  settled  In  a  proceeding  instituted  by  the 
assignees  in  the  Fleming  Circuit  Court  in  March,  1806,  to  which  all  the 
creditors  were  made  parties  and  received  10  per  cent,  of  their  respective  de- 
mands, which  was  paid  to  them  under  an  order  of  the  court.  At  the  April 
term,  1001,  of  the  Fleming  Circuit  Court  the  following  judgment  was  entered 
in  the  proceeding:  ''All  the  matters  in  controversy  herein  having  been  fully 
settled  the  assignees  are  now  discharged,  and  they  and  their  sureties  are  now 
relieved  from  any  further  liability  herein  on  their  bond  as  such  assignees  or 
otherwise,  and  the  cause  is  filed  away." 

In  September,  1901,  Barney  Cassidy  instituted  a  suit  in  the  Fleming  Cir- 
cuit Court  against  the  assignees.  Hart  and  Sousley,  and  Watson  Andrews  as 
administrator  of  David  Wilsoa,  who  died  pending  the  litigation,  and  Wat- 
son Andrews  as  an  Individual,  In  which  he  set  out  all  the  foregoing  facts, 


iKDEEWd,  <fto    V.  WILSON'S  ass'ee.  1499 

and  alleged  that  be  was  a  creditor  of  Wilson;  that  Andrews,  as  adniinlEtra- 
tor  of  David  Wilson,  bad  taken  possession  of  the  books  of  Wilson  belonging 
to  the  bank,  which  he  alleged  were  of  the  value  of  |175,  and  sought  to  have 
them  sold  for  his  ezolnslve  benefit.  Andrews,  as  administrator  of  Wilson, 
and  in  his  individual  capacity,  filed  an  answer,  which  be  made  across  peti- 
tion against  Hart  and  Sousley,  in  which  he  alleged  in  substance  that  he  was 
a  creditor  of  David  Wilson,  deceased;  thi^t  he  had  qualified  as  his  adminis- 
trator; that  the  assignees  had  been  discharged  by  a  judgment  of  the  Flem- 
ing Circuit  Court  as  assignees  and  released  from  further  liability  as  such  ; 
admitted  that  the  books  sought  to  be  attached  showed  claims  due  the  estate 
of  Wilson  in  excess  of  the  valuation  pjaced  thereon  by  plaintiff  which  had 
not  been  collected  by  the  assignees  previous  to  their  discharge,  and  claimed 
that  as  administrator  of  David  Wilson  he  was  entitled  to  hold  the  books 
and  collect  the  unadmlnistered  assets  shown  thereon  for  the  benefit  of  his 
creditors.  And  in  the  third  paragraph  of  his  answer  he  alleged  that  in  the 
event  the  court  should  be  of  opinion  that  he  was  not  entitled  to  the  possession 
of  these  books  In  his  capacity  as  administrator  of  Wilson,  that  he  was  inter- 
ested in  the  collection  of  the  indebtedness  due  as  shown  by  the  books  as  a 
creditor;  that  the  assignees,  Hart  and  Sousley,  had  grossly  neglected  their 
duties;  bad  made  fraudulent  and  improvident  compromises;  wasted  the  as- 
signed estate,  and  bad  been  discharged  from  any  further  connection  there- 
with by  a  judgment  of  the  Fleming  Cirpuit  Court  in  the  proceeding  supra; 
denied  their  right  to  further  administer  the  trust  or  hold  possession  of  the 
books,  and  asked  that  a  receiver  be  appointed  to  wind  up  the  trust;  and 
that  he  be  aAowed  to  prosecute  and  defend  for  all  the  oieditors  of  David 
Wilson,  who  were  too  numerous  to  be  brought  before  the  court;  and  that 
the  books,  consisting  of  ledgers,  memorandum  books,  cash  books,  and  all 
other  property  belonging  to  the  assigned  estate  not  administered  by  the 
assignees,  should  be  turned  over  to  the  receiver,  who  should  hold  the  books 
and  any  moneys  realised  therefrom  for  the  benefit  of  all  the  creditors  of 
Wilson. 

General  demurrers  were  filed  by  the  assignees  to  the  petition  of  Barney 
Cassidy,  and  they  also  filed  general  demurrers  to  each  paragraph  of  the  cross 
petition  of  Andrews,  all  of  which  were  sustained  by  the  trial  court  and  the 
existing  attachment  discharged,  and  a  judgment  entered  that  Hart  and 
Sousley,  as  assignees  of  David  WiUon,  were  entitled  to  the  possession  of  all 
the  books  and  memorandum  belonging  to  the  bank  and  the  assigned  estate, 
and  that  they  shoald  be  delivered  to  them,  and  Andrews  has  appealed. 

The  deed  of  assignment  of  Wilson  vested  all  of  his  interest  in  the  assigned 
property  in  the  assignees  for  the  benefit  of  his  creditors,  and  his  death  did 
not  have  the  effect  of  revoking  the  trust  thus  created  so  long  as  there  re- 
mained any  debts  due  by  him  at  the  date  of  his  assignment,  nor  to  deprive 
hie  creditors  of  any  right  which  they  acquired  by  the  deed  of  assignment. 
(Olirdner  v.  Letcher,  16  Ey.  Law  Rep.,  776;  West  v.  Qrifflng,  98  Ey.  Law 
Rep.,  311.)  Nor  did  the  order  of  the  Fleming  Circuit  Coart  discharging  the 
assignees  from  all  further  connection  with  the  trust  estate  and  rel^'^o^**'* 
their  seouritles  from  all  further  liability  in  connection  therewith  ha^ 
effeol  Equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee,  n- 
tbere  be  any  doubt  that  a  trustee  may  be  discharged  from  further  o> 
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tloD  with  the  trust  by  a  court  of  oompetent  Juried lotioD,  and  a. new  tmstee 
or  receiver  appointed  to  administer  the  trust,  either  upon  his  own  applioa- 
tion  or  that  of  a  creditor  or  party  haTlng  pecuniary  Interest  in  the  tmst 
estate.  (Bnrrell  on  Assignments,  8d  edition,  section  409.)  It  seems  to  na 
that  the  necessary  effect  of  the  judgment  of  April,  1901,  was  to  create  a 
vacancy  In  the  position  of  assignee.  Appellant  does  not  seek  in  this  pro- 
ceeding to  surcharge  or  falsify  any  former  settlement  made  by  the  assignees. 
All  he  asks  is  that  the  court  by  proper  orders  will  appoint  a  receiver  to  look 
after  assets  which  he  alleges  have  not  been  collected  and  apply  them  equally 
foi  the  benefit  of  all  the  creditors.  Upon  the  averments  of  the  cross  petition 
he  was  entitled  to  the  relief  sought.  But  it  would  not  be  proper  to  decree 
a  sale  of  the  bank  books  themselves.  They  are  the  evidence  of  the  assets  of 
the  trust  estate,  which  belong  alike  to  all  the  creditors,  and  which  should 
be  preserved  for  their  inspection  upon  proper  application  and  at  proper  times. 
For  reasons  indicated  we  think  the  chancellor  erred  in  sustaining  a  de- 
murrer to  the  third  paragraph  of  the  appellant  Watson  Andrew's  cross  peti- 
tion, and  adjudging  the  former  assignees  entitled  to  the  absolute  custody 
and  control  of  the  bank  books  and  papers  of  the  assigned  estate.  The  Judg. 
ment  is,  therefore,  reversed  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


MURPHY  V.  BALTIMORE  &  OHIO  SOUTHWESTERN  R.  R.  CO. 

(Filed  February  8,  1908.) 

Railroads— Negligence— Defective  coupler— Appellant  was  a  brakeman  on 
a  freight  train  of  appellee,  and  while  attempting  to  make  a  coupling  be- 
tween two  cars  his  arm  was  caught  between  the  bumpers  and  mashed, 
necessitating  its  amputation,  for  which  this  action  was  instituted  to  recover 
damages.  Contributory  negligence  of  appellant  was  relied  on  for  defense. 
At  the  conclusion  of  appellant's  testimony  the  court  gave  a  i)eremptory  in- 
struction to  find  for  appellee,  from  which  this  appeal  is  prosecuted.  The 
proof  showed  that  one  of  the  cars  that  appellant  attempted  to  couple  was 
provided  with  a  Buckeye  automatic  coupler  which,  when  in  good  condition, 
is  operated  by  a  rod  running  along  the  end  of  the  car,  at  the  end  of  which  is 
a  crank  which  the  brakeman,  standing  outside  the  track,  may  operate,  and  a 
chain  attached  to  this  rod  will  raise  the  pin,  and  the  only  other  duty  required 
is  to  open  the  knuckles,  which  requires  but  a  moment.  The  chain  on  the 
rod  which  moved  the  pin  was  broken,  but  this  fact  was  not  known  to  ap- 
pellant until  he  was  in  the  act  of  making  the  coupling,  and  knowing  that  if 
he  failed  to  make  the  coupling  the  oar  would  be  run  down  grade  against  a 
car  In  which  some  men  were  loading  stock,  thus  endangering  their  lives  and 
property.  Held— That  the  court  erred  in  giving  the  peremptory  instruction 
as  the  defective  condition  of  the  coupler  was  known  to  appellee  or  Its  agents, 
whose  duty  it  was  to  inspect  same,  or  could  have  been  known  to  them  by  the 
exercise  of  ordinary  care.  It  was  unknown  to  appellant  until  a  few  moments 
before  the  accident,  and  while  he  might  have  avoided  the  Injury  to  himself 
by  stepping  from  between  the  cars.  It  was  not  negligence  on  bis  part  if  he 
attempted  to  make  the  coupling  in  the  only  way  he  could,  by  raising  the  pin 
with  his  hand,  in  order  to  prevent  injury  to  the  men  and  stock  on  the  track 
ahead  of  him.  The  defective  coupler  was  the  prime  cause  of  the  in  juries, 
and  it  was  a  question  which  should  have  been  submitted  to  the  jury  to  de- 
termine from  all  the  circumstances  whether  appellant  was  or  not  guilty  of 
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negligence  in  attempting  the  oonpling.  and  If  so,  whether  such  negligence 
contributed  to  his  injuries  to  such  an  extent  that  but  for  same  they  would 
not  baTe  been  received. 

Geo.  Weisslnger  Smith  and  O'Neal  &  O'Neal  for  appellant. 

Bamett  Qibaon  and  Gibson,  Marshall  &  Gibson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  John  F.  Murphy,  while  In  the  service  of  the  appellee,  Balti- 
more &  Ohio  Southwestern  Railroad,  as  a  brakeman  upon  one  of  its  freight 
trains,  in  attempting  to  make  a  coupling  had  his  arm  caught  between  two 
oars,  wounding  and  mangling  it  to  such  an  extent  as  to  require  amputation 
between  the  elbow  and  shoulder. 

The  ])etition  alleges  in  substance  that  his  injuries  were  caused  by  the 
negligence  of  the  appellee  in  providing  a  defective  engine  for  pulling  its 
train  of  cars,  and  in  failing  to  provide  a  good  and  sufficient  coupler  for  one 
of  the  two  oars  which  be  was  attempting  to  couple,  that  is,  that  the  coupler 
on  one  of  the  cars  was  defective  ^nd  the  chain  belonging  thereto  broken, 
which  defect  made  it  dangerous  for  use.  It  is  further  averred  in  the  peti- 
tion that  the  defective  condition  of  the  coupler  was  known  to  appellee,  but 
unknown  to  appellant  at  the  time  of  the  injury. 

The  answer  denies  the  negligence  complained  of  in  the  petition  and  pleads 
oontribntory  negligence  on  the  part  of  appellant,  which  is  denied  by  the 
reply.  Upon  the  conclusion  of  appellant's  evidence  the  jury,  under  a  per- 
emptory instruction  from  the  special  judge,  found  for  appellee,  and  appel- 
lant's motion  and  grounds  for  a  new  trial  having  been  overruled,  he  prose- 
cutes this  appeal.  No  effort  was  made  in  the  trial  court  to  show  that  the 
engine  was  defective,  but  appellant  sought  a  recovery  upon  the  sole  ground 
that  the  coupler  was  defective  and  dangerous.  The  coupler  complained  of 
was  what  is  known  as  a  Buckeye  automatic  coupler,  which,  when  in  good 
condition,  is  operated  by  a  rod  running  across  the  end  of  the  car  at  right 
angles  to  the  track.  On  the  end  of  the  rod  a  lever  or  crank  is  attached.  A 
brakeman  standing  outside  of  the  track  may  pull  the  lever  and  thereby  move 
the  rod,  which  In  turn  draws  a  chain  attached  to  an  iron  pin  which  is  raised 
by  the  use  of  the  lever,  and  when  so  raised  the  only  remaining  duty  Is  to 
open  the  knuckles  on  a  plane  with  the  earth 's  surface.  If  the  coupler  is  in 
order,  all  this  may  be  done  in  a  moment,  and  the  stationary  car  is  thus 
made  ready  to  automatically  grasp  the  approaching  car.  It  Is  manifest, 
therefore,  that  when  the  Buckeye  coupler  is  in  good  order  there  can  be  lit- 
tle or  no  danger  to  the  brakeman  in  making  the  coupling. 

Although  the  answer  denies  that  the  coupler  was  in  a  defective  condition, 
in  the  brief  of  counsel  for  appellee  it  seems  to  be  admitted  that  it  was  in 
fact  defective.  In  that  the  chain  attached  to  the  pin  was  broken,  and,  besides, 
it  is  overwhelmingly  shown  by  the  evidence  introduced  in  the  court  below 
that  such  was  its  condition.  The  proof  also  conduces  to  show  that  when  in 
this  defective  condition  the  only  practical  way  to  make  the  coupler  do  its 
work  is  to  insert  the  arm  between  the  bumpers,  take  hold  of  the  pin  with 
the  thumb  and  fingers  and  life  it  up,  and  at  the  same  time  pull  the  knuckles 
out  with  the  band,  and  it  is  further  shown  that  while  attempting  to  operate 
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the  coupler  in  this  way  appellant's  arm  was  caught  between  the  irons  of  the 
two  oars  when  they  came  in  contact. 

It  is,  we  think,  also  conclusively  shown  by  the  evidence  that  the  defeotlve 
condition  of  the  coupler  was  known,  or  by  the  use  of  ordinary  oare  could 
have  been  known,  to  appellee's  agents  and  servants,  whose  duty  it  was  to 
give  attention  to  such  things,  sometime  before  appellant's  injuries  were  re- 
ceived. Upon  the  other  hand,  the  evidence  also  shows  that  lt0  condition 
was  not  known  to  the  appellant  until  in  the  act  of  making  the  coupling. 
The  coupling  was  done  at  Flora,  111.,  under  the  following  circumstances: 
At  that  point  the  conductor  desired  to  take  in  his  train  some  loaded  oaiB 
standing  on  the  side  track.  These  cars  were  stationed  behind  a  flat  oar 
loaded  with  lumber.  By  order  of  the  conductor  appellant  opened  the  switch 
and  signalled  the  enigneer  to  back  the  enigne,  to  which  was  attached  one 
freight  car.  The  engine  and  car  slowly  backed  down  the  grade,  while  ap- 
pellant ran  ahead,  and  he  reached  the  lumber  car  when  the  backing  train 
was  about  twenty-five  feet  away.  He  kept  outside  of  the  rails,  and  when  he 
reached  the  lumber  oar,  pulled  the  lever  out.  As  the  chain  was  broken  the 
effort  failed,  of  course,  to  draw  the  pin.  This  was  the  first  warning  that  he 
reoeived  of  the  broken  condition  of  the  coupler.  By  this  time  the  backing 
train  had  gotten  in  about  twelve  or  fourteen  feet  of  him.  It  appears  that 
about  twenty  feet  behind  the  lumber  car  were  two  cars  wholly  or  partly 
loaded  with  live  stock,  with  one  or  more  persons  on  them,  or  at  them  load- 
ing the  stock.  This  fact  was  known  to  appellant,  who  doubtless  also  knew 
that  if  he  failed  to  make  the  coupling  the  lumber  car  would  probably  be 
driven  down  grade  against  the  cars  upon  which  were  the  men  and  stock,  by 
the  collision  with  the  backing  train.  Upon  discovering  the  condition  of  the 
coupler  appellant  placed  one  foot  inside  the  rail,  reached  over  the  dead  irons, 
and  with  his  hand  opened  the  knuckles,  and  raised  the  iron  pin,  and  in  this 
position  liis  arm  was  caught  by  the  colliding  cars  and  crushed  as  stated. 

The  lower  court  in  granting  the  peremptory  instruction  seems  to  have  pro- 
ceeded upon  the  idea,  not  that  appellant  was  guilty  of  negligenoe  in  the 
manner  of  operating  the  defective  coupler,  but  that  his  injury  resulted  from 
his  negligenoe  in  failing  to  get  out  of  the  way  of  the  approaching  train  after 
he  discovered  that  the  coupler  would  not  work  by  the  action  of  the  lever, 
and  this  conclusion  seems  to  have  been  reached  because  of  an  answer  made 
by  appellant  to  a  question  upon  cross-examination,  to  the  effect  that  he 
might  have  stepped  back  after  the  discovery  of  the  defect  in  the  coupler 
before  the  Cars  met. 

'  We  do  not  agree  with  this  conclusion  of  the  trial  court,  for,  in  our  opinion, 
the  question  of  whether  the  appellant  was  or  not  negligent  should  not  be 
made  to  depend  altogether  upon  whether  It  would  have  been  possible  for 
him  to  have  escaped  by  steppins  back  fiom  between  the  cars,  after  he  dis- 
covered the  defect  in  the  coupler,  but  whether  In  the  emergency  presented, 
confronted  as  be  was  with  the  necessity  for  immediate  action,  and  knowing 
of  the  danger  to  himself  from  attempting  to  make  the  coupling,  and  of  the 
danger  of  injury  to  the  men  and  stock  in  the  cars  a  few  feet  beyond  him 
from  his  falling  to  do  so,  he  acted  with  ordinary  oare  in  the  performance  of 
his  duty. 

On  this  point  appellant  testified  as  follows:  "The  whole  thing  didn't  oon- 

,  »     «  .  .... 
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inme  but  a  few  eeoonds,  the  engine  and  oars  were  moving  down  on  me,  and 
I  was  trying  to  get  the  oonpllng  open  beoanse  I  was  on  the  down  hillBide, 
and  I  knew  the  gentlemen  below  were  loading  the  stock  on  the  two  stock 
oars  to  go  with  ns,  and  a  man  braking  as  long  as  I  had  been,  nine  or  ten 
years,  didn't  want  to  miss  a  conpling." 
"Q.  What  won  Id  haTe  been  the  consequence  of  doing  nothing?" 
"A.  I  was  trying  to  do  that  because  if  I  missed  the  coupling  the  cars 
would  roll  on  down  onto  the  stock  cars  and  cripple  some  one.    A  person 
has  to  look  out  for  that.  *' 
"Q.  Was  that  part  of  your  duty?" 
"A.  Yes,  sir.*' 

It  must  be  borne  in  mind  in  this  connection  that  the  entire  transaction 
consumed,  as  appellant  stated,  ''but  a  few  seconds." 

At  the  time  he  went  in  to  adjust  the  coupler  the  backing  car  had  gotten 
within  ten  or  twelve  feet  of  him ;  the  oars  were  moving  very  slowly,  not 
faster  than  two  miles  an  hour.  It  can  not  be  said  that  in  reaching  over  the 
irons  with  his  hand  to  open  the  knuckles,  or  to  release  the  iron  pin,  appel- 
lant was  guilty  of  negligence,  for  according  to  the  evidence  this  was  the 
only  way  to  open  the  coupler  in  its  defective  condition,  and,  besides,  he 
doubtless  believed  that  the  coupler  could  be  thus  prepared  for  performing 
its  oiSce  in  time  for  him  to  avoid  the  backing  train,  if  it  continued  the 
same  slow  movement  until  it  got  to  the  car  to  which  it  was  to  be  coupled. 
But  according  to  the  evidence,  when  the  backing  train  was  only  four  or  six 
feet  off,  it  gave  a  sudden  lurch,  as  if  something  had  let  loose,  thus  attain- 
ing an  Increase  of  motion,  which  in  all  probability  could  not  reasonably 
have  been  anticipated  by  appellant  at  the  time  he  took  hold  of  the  coupler, 
and  but  for  this  increased  movement  of  the  train,  it  may  without  violence 
to  the  evidence  be  assumed,  that  he  could  have  adjusted  the  defective  coup- 
ler, and  stepped  back  from  between  the  cars  before  they  came  in  contact, 
and  thereby  have  escaped  injury. 

So  we  think  that  in  view  of  such  an  emergency  as  that  in  which  the  evi- 
dence shows  appellant  was  required  to  act,  with  little  time  for  thought  or 
reflection,  and  having  in  view,  as  he  doubtless  did,  the  danger  that  threat- 
ened the  men  and  stock  in  the  cars  beyond  him,  and  the  danger  to  himself 
as  well,  the  lower  court  erred  in  assuming  that  the  appellant  was  negligent 
in  failing  to  step  back  from  between  the  cars.  The  jury  under  proper  in- 
structions from  the  court  should  have  been  allowed  to  determine  from  the 
evidence  whether  he  was  or  not  guilty  of  negligence  in  attempting  the  coup- 
ling, and,  if  so,  whether  such  negligence  contributed  to  his  injuries  to  such 
an  extent  that  but  for  same  they  would  not  have  been  received. 

We  find  in  Goodrich  v.  New  York  Central  Ss  H.  R.  R.  Co.,  2U  N.  B.  R., 
897,  a  case  not  altogether  unlike  the  one  at  bar,  Goodrich,  who  was  a 
brakeman,  in  attempting  to  couple  some  cars,  got  his  hand  crushed.  The 
train  was  slowly  backing  at  the  time,  and  when  the  cars  to  be  coupled  were 
in  a  few  feet  of  each  other,  he  stepped  between  them  for  the  purpose  of  in- 
serting the  link  in  the  bumper  or  drawhead  of  the  stationary  car.  When  the 
oars  were  three  or  four  feet  apart  he  discovered  that  the  bumper  of  the  mov- 
ing oar  was  lower  than  the  bumper  of  the  stationary  car.  He  testified  that 
be  thought  by  raising  the  link  it  would  enter  the  bumper  of  the  stationary 
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oar,  but  found  that  it  would  not  do  so,  and  bis  hand  was  oanght  In  the 
effort  to  raise  the  link.  In  disousslng  the  oanse  of  the  aooldent  the  Gonrt 
of  Appeals  of  New  York  said :  ''The  defective  bumper  was  thus  shown  to 
have  been  the  proximate  oanse  of  the  accident.  It  was  literally  the  causa 
can  Ban  8.  Its  immediate  effect  was  to  permit  the  dead  woods  of  the  two  oara 
to  come  together,  and  the  plaintiff  was  from  that  oanse  exposed  to  a  danger 
not  within  the  ordinary  risks  of  his  employment.  This  result  was  traceable 
dizeotly  to  the  defendant's  failure  to  provide  the  moving  car  with  bnmpen 
in  good  order,  and  unless  the  proof  showed  (which  it  did  not)  that  plaintiff 
himself  was  in  some  way  responsible  for  the  condition  of  the  car,  the  negli- 
gence of  the  defendant  was  established.  The  question  as  to  the  plaintiff's 
contributory  negligence  was,  I  think,  one  of  fact  for  the  jury.  **  *  *  He 
appears  to  have  thought  that  the  coupling  could  be  made  with  the  straight 
link  that  was  in  the  draw  head.  He  had  the  right  to  assume  that  fact,  and 
that  the  coupling  appliances  were  in  good  order.  It  was  only  at  the  moment 
that  the  cars  were  about  to  collide  that  he  discovered  his  error.  The  oourt 
can  not  afiSrm  that  for  such  an  error  of  judgment,  induced  as  it  was,  to 
some  extent,  by  defendant's  neglect,  he  is  to  be  held  to  have  been  oareleaa. 
Under  such  circumstances,  when  the  whole  transaction  is  the  oocurrenoe  of 
a  moment,  a  man  is  not  to  be  held  responsible  if  he  errs  as  to  the  estimate 
of  danger  that  confronts  him.  If  he  acts  the  part  of  a  prudent  man,  willing 
to  and  intending  to  perform  the  duty  to  which  he  has  been  assigned,  he  has 
done  all  that  the  law  demands  of  him,  and  whether  he  acted  such  a  part 
under  the  circumstances  of  this  case  was  for  the  jury  to  determine." 

The  Supreme  Court  of  Iowa,  in  Fox  v.  Chicago  &  St.  P.  R.  R.  Co.,  17 
L.  Rep.,  annotated,  S89,  in  discussing  the  question  of  whether  a  brakeman 
was  guilty  of  contributory  negligence  in  attempting  to  climb  a  car  to  set  a 
brake  when  the  train  was  in  motion,  in  doing  which  he  fell  and  his  foot 
was  crushed,  said:  "It  is  contended  that  the  plaintiff  can  not  recover  on 
account  of  the  dangerous  speed  of  the  train  because  he  testified  that  be  knew 
of  its  speed  before  he  caught  hold  of  the  ladder,  but  he  was  required  to 
mount  the  car.  It  is  true  he  might  have  refused  to  have  done  so  because  it 
was  running  too  fast,  or  because  his  lantern  was  out,  or  because  when  he 
approached  the  car  he  discovered  that  the  ground  sloped  away  from  the 
track,  so  that  he  could  not  readily  seize  the  ladder  and  place,  his  foot  on  the 
stirrup.  But  he  was  acting  under  orders,  and  in  an  emergency  which  gave 
no  time  for  reflection,  and  the  jury  might  well  find,  as  they  did,  that  he  was 
not  chargeable  with  contributory  negligence." 

We  find  nothing  in  the  foregoing  authorities  that  conflicts  with  any  rule 
of  law  announced  by  this  court  in  respect  to  cases  of  this  character,  and  an 
examination  of  the  authorities  cited  by  counsel  for  appellee  will,  we  think, 
show  that  none  of  them  discusses  the  law  In  regard  to  the  sudden  discovery 
of  dangerous  defects,  or  the  duty  of  a  brakeman,  in  an  emergency  such  as 
confronted  appellant,  to  protect  property  or  the  lives  of  others  thereby  im- 
periled. 

With  reference  to  the  danger  that  might,  and  doubtless  would,  have  resulted 
to  the  stock  and  stockmen  near  appellant,  in  the  event  he  failed  to  effect 
the  coupling  of  the  cars,  we  find  the  rule  thus  stated  in  American  &  English 
EncyolopBBdia  of  Law,  8d  edition,  volume  7,  sections  i^and  8,  page  890:  '*He 
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whose  duty  tt  li  to  oare  for  the  safety  of  others  may  do  so  eren  though  his 
duty  leads  him  Into  great  and  Tisible  danger,  and  not  be  chargeable  with 
oontribntory  negligence.  But  the  injured  person  must  not  have  created  the 
danger,  or  been  guilty  of  negligence  from  the  consequences  of  which  he  tried 
to  saye  others,  or  his  reooTery  will  be  barred;  and  it  must  appear  that  he 
was  in  the  discharge  of  duty,  and  conld  by  the  exercise  of  ordinary  care  have 
performed  his  whole  duty,  and  yet  escaped  the  danger." 

The  mle  stated  is  manifestly  sound  in  principle  and  consonant  with  rea- 
son, and  by  it  the  conduct  of  appellant  on  the  occasion  of  reoeiTing  his  in- 
jnries  shonld  be  measured.  We  find  no  error  in  the  rulings  of  the  lower 
court  in  excluding  certain  questions  and  answers  in  the  depositions  ex- 
cepted to. 

For  the  reasons  herein  indicated  the  judgment  of  the  lower  court  is  re- 
versed and  the  case  remanded,  with  directions  to  set  aside  the  verdict  and 
Judgment  and  grant  appellant  a  new  trial. 


HENRY,  CHAIBMAN,  &c.  v.  SECBEST. 

(Filed  February  8,  1908.) 

Eleotion^In  junction  to  compel  count  of  ballots  in  primary  election— Appel- 
lee was  a  candidate  for  the  nomination  of  assessor  at  a  Democratic  primary 
election  held  for  county  ofiScers  in  Nicholas  county,  and  was  defeated  by  six 
votes.  Appellee  was  present  at  the  meeting  of  the  committee  when  it  met 
to  canvass  the  returns,  and  demanded  that  the  boxes  be  opened  and  the  bal- 
lots counted.  The  committee  declined  to  do  this,  but  awarded  the  certificate 
of  nomination  to  appellee's  opponent.  Whereupon  appellee  instituted  this 
action  for  a  mandatory  injunction  to  compel  the  committee  to  open  the 
boxes  and  count  the  ballots,  alleging  that  upon  a  count  of  the  ballots  it 
would  be  shown  that  he  was  nominated  for  the  office;  also  that  he  had  given 
notice  to  the  committee  of  his  intention  to  contest  the  nomination  and  re- 
questing that  they  provide  the  manner  of  conducting  the  contest,  and  that 
the  committee  had  refused  to  do  so.  A  demurrer  to  the  petition  was  inter- 
posed and  overruled.  Appellants  then  filed  an  answer,  to  which  a  demurrer 
was  sustained,  and  the  injunction  granted  from  which  this  appeal  Is  prose- 
cuted. Held— That  the  petition  was  InsufSoient,  and  the  demurrer  to  it 
should  have  been  sustained  as  it  contained  no  allegation  of  fraud  or  mistake 
on  the  part  of  the  committee  or  on  the  part  of  the  election  officers,  and  did 
not  set  forth  any  specific  grounds  of  contest.  A  mere  statement,  though  in 
the  form  of  a  written  notice,  from  a  candidate  made  to  the  committee  that 
he  proposed  making  a  contest  would  not  be  sufficient  to  justify  the  latter  in 
prescribing  the  form  or  manner  of  proceeding  in  such  contest  when  such 
contest  might  not  be  made.  The  committee  could  not  be  required,  in  the 
absence  of  a  contest,  to  open  the  ballot  boxes  and  count  the  ballots. 

Dickson  &  Kennedy  for  appellants. 

John  I.  Williamson  and  Ghas.  W.  Wood  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  May  4,  1001,  a  primary  election  for  the  nomination  of  Democratic  can- 
didates for  county  offices  was  held  in  Nicholas  county  by  order  of  the  Demo- 
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oratlo  committee.  Appellee,  B.  J.  Seorest,  and  six  others  were  candidate!  in 
the  primary  for  the  nomination  of  ooanty  assessor.  The  race  was  quite 
close  between  the  candidates  for  assessor,  for  appellee  was  defeated  by  only 
Biz  Totes  by  the  candidate  declared  the  nominee. 

The  primary  seems  to  have  been  fairly  and  legally  oondncted,  returns  were 
duly  made  from  the  several  voting  precincts  of  the  county,  and  on  May  6 
the  committee  met  at  the  courthouse  in  Oarlisle,  the  county  seat,  and  in  due 
form  canvassed  all  the  returns,  and  declared  the  candidates  receiving  the 
highest  number  of  votes  duly  nominated.  Appellee  was  present  at  the 
meeting  of  the  committee  mentioned,  and  demanded  of  them  that  they  open 
the  ballot  boxes  returned  from  the  several  precincts,  and  count  the  ballots 
in  order  that  it  might  be  determined  whether  he  or  his  leading  oi>ponent 
was  entitled  to  the  nomination  for  the  ofiSoe  of  county  assessor.  The  com- 
mittee refused  to  comply  with  his  request,  and  thereupon  appellee  instituted 
suit  in  the  Nlohelas  Circuit  Court  against  appellant  Henry  and  others, 
chairman,  and  members  of  the  Democratic  committee,  respectively,  for  the 
purpose  of  obtaining  a  mandatory  injunction  from  the  Judge  thereof  to  com- 
pel the  county  committee  to  open  the  ballot  boxes,  and  make  a  count  of  the 
votes  from  the  bi^llots  cast  and  returned. 

The  petition  avers  in  substance  that  the  appellee  had,  after  notice  to  the 
committee,  demanded  of  them  a  count  of  the  ballots  and  the  opening  by 
them  of  the  ballot  boxes  for  that  purpose;  that  he  believed  that  a  count  of 
the  ballots  would  show  that  he  had  received  a  plurality  of  the  votes  cast  In 
said  primary  for  the  nomination  as  assessor.  It  was  alleged  that  the  com- 
mittee refused  his  request  to  count  the  ballots;  and  further,  that  though  re- 
quested, and  in  writing  notified  by  him  to  do  so,  they  refused  to  make  or 
arrange  the  form  or  manner  of  deciding  the  contest  which  he  propoEed  to 
make  for  the  nomination  of  assessor.  Appellants  filed  special  demurrer  to 
the  petition  and  to  the  jurisdiction  of  the  court,  which  was  overruled.  They 
then  entered  motion  to  require  appellee  to  paragraph  his  petition,  make  It 
more  specific,  and  to  strike  out  certain  parts  thereof,  all  of  which  motions 
were  overruled.  Thereupon  a  general  demurrer  to  the  petition  was  filed 
and  overruled,  after  which  answer  was  filed. 

The  answer  traverses  the  petition;  denies  the  jurisdiction  of  the  court,  and 
avers  in  substance  that  no  contest  had  been  instituted  by  appellee,  and  that 
none  was  then  pending;  that  the  vote  had  been  fairly  canvassed  and  counted 
by  the  committee  from  the  returns  made  by  the  election  officers  of  the  vari- 
ous precincts  of  the  county;  that  the  count  thus  made  showed  the  nomina- 
tion of  a  person  other  than  appellee  for  assessor,  and  that  they  bad  no  right 
to  open  the  ballot  boxes  and  count  the  vote  from  the  ballots.  A  demurrer 
was  filed  to  the  answer  by  appellee,  which  was  sustained,  and  appellants  re- 
fusing to  plead  further,  the  lower  court  granted  the  mandatory  injunction 
to  compel  the  committee  to  opeo  the  ballot  boxes  and  count  the  ballots.  To 
that  judgment  appellancs  excepted,  and  to  reverse  it  they  prosecute  this  ap- 
peal. The  petition  contains  no  averment  of  fraud,  wrongdoing  or  mistake 
on  the  part  of  the  committee,  or  any  of  the  officers  of  the  election.  It  does 
not  set  forth  any  ground  for  a  contest.  It  gives  no  reason  to  support  appel- 
lee*! claim  to  the  nomination,  but  merely  expresiei  hi!  opiolon  that  the 
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oonntlDK  of  the  ballots  contained  In  the  boxes  would  show  blm  entitled  to 
tha  nomination. 

Section  1668,  Kentucky  Statutes,  provides  that  '*ln  all  oases  of  a  tie  or 
contest  the  committee  or  ^vemlng  authority  of  the  political  party  holding 
such  primary  election  shall  have  the  power  to  hear  and  determine  such  con- 
test, and  decide  who  shall  be  entitled  to  the  nomination.  The  proceedings 
In  such  cases  shall  be  In  such  form  and  manner  as  the  committee  shall  de- 
termine upon." 

We  are  not  Inclined  to  belleye  that  a  mere  statement,  though  In  the.  form 
of  a  written  notice,  from  a  candidate  made  to  the  committee  that  he  pro- 
posed making  a  contest,  would  be  sufSolent  to  justify  the  latter  In  presorlb- 
Ing  the  form  or  manner  of  proceeding  In  such  contest,  when  after  all  It 
might,  or  might  not  be  made,  and  certainly  the  committee  could  not  be  re* 
quired,  In  the  absence  of  a  contest,  to  open  the  ballot  boxes  and  count  the 
ballots. 

If  appellee  Intended  to  Inaugurate  a  contest,  he  should  have  done  so  In  the 
usual  and  only  proper  manner,  by  giving  notice  to  the  committee  as  well  as 
to  the  candidate  whose  right  to  the  nomination  was  to  be  contested*  and  by 
filing  with  the  committee  specifications  showing  fully  the  grounds  upon 
which  the  contest  was  to  be  based.  If  for  irregularities,  fraud,  or  mistake 
in  the  manner  of  holding  the  election,  receiving  votes,  counting  votes,  or 
certifying  tbe  returns,  it  should  be  stated.  In  the  absence  of  such  specifica- 
tions the  committee  were  Justified  in  refusing  the  appellee's  demands.  We 
are  also  of  the  opinion  that  the  special  judge  erred  in  not  sustaining  the 
general  demurrer  to  the  petition.  It  presents  no  cause  of  action,  and  the 
court  had  no  authority  to  grant  the  injunction  in  the  absence  of  a  contest, 
and  upon  the  mere  suggestion  of  appellee,  that  he  believed  a  count  of  the 
ballots  would  show  his  nomination,  especially  when  the  facts  alleged  In  the 
petition  show  that  a  count  had  been  properly  made  by  the  committee  by  a 
oanvass  of  the  returns. 

Judgment  reversed,  with  directions  to  the  lower  court  to  dissolve  the  in- 
unction and  dismiss  the  petition. 


CAVENAUGH  v.  WILLSON. 

WILLSON  V.  GAYBNAUGH. 

(Filed  February  S,  1908--Not  to  be  reported.) 

Judicial  sales— Bights  of  parties  after  reversal  of  judgmeDt— Interest- 
Rents— Repairs— Attorneys'  fees— Executions  amounting  to  $2,213. OS  were 
issued  against  the  property  of  appellant  C.  In  favor  of  several  laborers  who 
had  obtained  judgments  against  her  as  a  silent  partner  in  a  firm  which  had 
tnken  contracts  to  build  a  portion  of  a  railroad.  The  property  was  sold 
under  these  executions,  and  appellee  Wlllson  became  the  purchaser  for  the 
amount  of  same.  Appellee  paid  off  the  purchase  money  and  took  possession 
of  the  property,  which  he  held  for  several  years,  until  after  the  judgments  on 
which  the  executions  issued  were  reversed.  No  supersedeas  was  issued  in 
the  case.  This  action  was  instituted  to  ascertain  the  rights  of  the  parties  In 
the  property.  Tbe  case  wa0  rpferred  to  the  commissioner,  and  be  reporti'd 
that  appellee  bad,  and  could  have,  ooUeotid  during  the  time  he  bad  possf'Eslon 
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of  same  rents  to  the  amonnt  of  S2,736.78;  that  he  had  paid  for  neoeflsary  re- 
pairs, taxes,  insuranoe,  etc..  11,688.81,  aod  that  appellee  had  paid  the  pur- 
chase moDej  with  interest.  The  court  gave  Jndfrxnent  against  appellee  for 
the  amount  of  the  rents,  hut  credited  him  with  the  amount  paid  for  repairs, 
taxes  and  insurance.  It  gave  judgment  in  favor  of  appellee  for  the  amount 
paid  on  the  executions,  with  Interest.  Held— That  the  judgment  of  the 
chancellor  was  fair  and  equitable.  Appellee  held  the  porperty  as  a  quasi 
trustee,  and  was  liable  only  for  the  rents  that  were  collected  by  the  exercise 
of  reasonable  diligence  in  renting  same,  and  was  entitled  to  be  compensated 
for  rents,  insurance  and  taxes.  He  was  entitled  to  collect  the  amount  paid 
by  him  under  the  execution  sale.  It  Is  no  objection  to  his  claim  that  this 
amount  included  his  fee  as  attorney,  amounting  to  96  per  cent,  of  it  as  it 
was  reasonable  for  the  services  rendered,  and  the  court  properly  treated  it  as 
paid  by  him ;  besides,  he  settled  with  his  clients  and  partner  on  this  basis. 

Lane  &  Harrison  for  Catherine  Cavenaugh. 

Burton  Yance  for  A.  E.  Willson. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  O'Bear. 

A  firm  styled  Cavenaugh,  Crow  Sc  Co.  had  obtained  a  contract  for  the 
building  of  a  part  of  the  Louisville  Southern  Railroad.  They  failed.  A 
number  of  their  laborers  instituted  suits  against  them,  and  included  Mrs. 
Cavenaugh,  appellant,  as  a  party  defendant  under  an  allegation  that  she 
was  a  silent  partner  in  the  firm.  She  was  then  authorized  to  contract,  eto., 
as  a  feme  sole.  The  lower  court  held  her  to  be  liable,  and  rendered  personal 
judgment  against  her  in  favor  of  the  laborers,  upon  which  twenty-three 
several  executions  issued.  The  aggregate  sum  to  be  raised  by  these  execu- 
tions, including  costs,  was  19,318.03.  Willson  &  Tbum  were  the  attorneys 
for  the  plaintiffs  in  these  suits.  Appellee.  Augustus  E.  Willson,  was  a  mem- 
ber of  that  firm.  They  charged  their  clients,  and  were  settled  with  on  that 
basis,  86  per  cent,  of  the  claims  for  their  legal  services.  The  proof  shows 
this  particular  charge  to  have  been  reasonable  and  satisfactory.  Mrs.  Cave- 
naugh prosecuted  an  appeal  to  this  court  without  supersedeas.  It  was  not 
decided  for  several  years.  In  the  meantime  the  executions  were  levied  upon 
a  house  and  lot  belonging  to  Mrs.  Cavenaugh,  and  at  the  sale  appellee  Will- 
son  became  the  purchaser  at  the  price  of  $3,313.09.  No  one  else  bid.  He  then 
offered,  and  frequently  thereafter  offered,  to  Mrs.  Cavenaugh  to  allow  her  to 
redeem  the  property  by  paying  off  the  debts  represented  by  his  bid.  She  de- 
clined, though  amply  able  financially  to  have  complied.  After  Willson  had 
obtained  a  deed  and  the  possession  of  the  lot  the  judgment  in  favor  of  the 
laborers  against  Mrs.  Cavenaugh  was  reversed  by  this  court.  This  suit  is 
to  settle  the  rights  of  Mrs.  Cavenaugh,  owner,  and  Willson,  purchaser.  It 
was  decided  on  a  former  appeal  of  this  case  (33  Ey.  Law  Rep.,  474)  that  Mrs. 
Cavenaugh  was  entitled  to  the  property:  that  an  attorney  for  a  plaintiff 
who  had  procured  the  property  sold  under  an  erroneous  judgment  under 
which  he  had  bought  it,  was  liable  to  restore  it  or  its  value  to  the  defend- 
ant, including  an  accounting  by  the  attorney  for ''rents  and  profits"  during 
the  time  he  held  the  possession.  But  it  was  then  decided  that  in  the  ac- 
counting the  purchaser  should  be  reimbursed  by  the  owner  for  the  purchase 
money  paid  out  by  him  in  buying  the  property.    The  former  opinion  oo 
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this  point  1b  as  follows :  *'It  follows  from  what  we  have  said  that  *  *  *  the 
▼alue  of  the  property  or  the  property  itself  must  be  adjudged  to  Mrs.  Cave- 
naugh.  The  purohase  money  paid  ont  by  appellee,  which  appears  to  have 
been  $2,313.00,  with  interest  from  the  1st  day  of  April,  1889,  is  to  be  charged 
on  the  property,  less  the  rents  and  profits  appellee  has  received  from  the 
property  since  his  possession  of  it  in  May,  1896." 

On  the  return  of  the  case  further  pleading  was  allowed  to  show  the  state 
of  the  account  thus  directed  to  be  struck  between  these  litigants.  An  order 
of  reference  to  the  master  commissioner  was  entered.  He  took  proof,  and 
reported  that  appellee  Wlllson  had,  and  could  have,  received  rents  to  the 
amount  of  $9,726.78;  that  he  had  during  his  possession  paid  for  necessary 
repairs,  taxes  and  insurance,  etc.,  $1,688.81.  The  foregoing  figures  repre- 
sent the  sums  as  altered  slightly  (by  allowance  of  interest)  in  the  final  judg- 
ment of  the  court.  The  commissioner  also  found,  and  the  court  confirmed 
it,  that  Willson  paid  for  this  property  $9,218.00,  as  of  April  1,  1889,  and 
allowed  that  sum  and  interest  accordingly. 

The  complaints  of  Mrs.  Gavenaugh  on  this  appeal  are  that  Willson  did 
not  pay  $2,213.00,  or  other  sum  than  about  $400,  for  the  property;  that  he 
should  have  been  charged  with  the  reasonable  rental  value  of  the  property, 
without  regard  to  what  he  actually  received ;  and  that  he  was  entitled  to 
nothing  for  repairs  or  insurance  (taxes  seem  to  be  conceded). 

It  is  argued  by  appellee  that  this  couit  found  on  the  former  appeal  as  a 
settled  fact  that  Willson  had  paid  $2,218  for  the  property  as  of  April  1,  1889. 

Whether  it  so  decides  or  not,  we  are  convinced  that  he  did  so.  The  facts 
are,  at  the  marshal's  sale  Willson  became  the  purchaser,  as  stated,  and  exe- 
cuted to  the  respective  plaintiffs  bonds  as  required  by  law  for  the  purchase 
money,  bearing  interest  from  April  1,  1889.  These  bonds  he  subsequently 
paid  off,  as  he  was  bound  to  do.  It  is  not  material  when  they  were  paid,  as 
they  bore  interest  from  date.  The  commissioner  consequently  correctly 
charged  interest  from  their  date.  But  it  is  said  that  Willson 's  fee  of  26 
per  cent,  was  not  ''paid"  by  him,  and  that  it  should  have  been  excluded 
by  the  court.  No  sound  reason  was  advanced  why  this  should  be.  Willson 
&  Thum  charged,  and  were  paid,  this  fee  in  settling  with  their  clients. 
Whether  the  bonds  were  paid  by  Willson  to  the  clients,  and  they  then  repaid 
the  lees  in  cash,  or  whether  the  fees  were  credited,  is  mere  matter  of  form, 
and  can  not  change  the  legal  effect  of  the  transaction.  That  was  a  payment 
in  law  of  the  bonds,  and  likewise  a  payment  by  the  client  of  the  fees.  (8 
Benjamin  on  Sales,  section  1062.)  It  was  shown,  too,  that  in  the  settle- 
ments between  Willson  &  Thum  of  their  partnership  business  these  fees 
were  divided  between  them.  So  Willson  paid  the  money  evidenced  by  these 
fees,  paid  one-half  direct  to  his  partner  in  satisfaction  of  the  latter's  right 
thereto.  Besides,  Willson 's  services  were  shown  to  be  worth  the  sums 
charged  as  fees.  Why  should  not  the  value  of  one's  labor  be  reimbursed  to 
him  in  such  an  acounting  as  this  as  rightfully  as  his  money?  Labor  was 
doubtless  one  of  the  earliest,  as  it  is  now  one  of  the  essential,  oriterions  of 
Tslue.  The  purchaser  was  required  to  account  for  "rents  and  profits"  dur- 
ing his  holding  of  the  property.  This  accounting  was  directed  to  be,  and 
was  had,  in  equity. 

The  effect  of  the  former  ruling  was  to  hold  that  the  purchaser  held  the 
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property  Id  trast  for  the  owner.  He  was  bonnd  to  take  oare  of  it.  If  he 
had  failed,  he  would  have  been  liable  for  the  resultant  damage.  The  court 
Is  tryinff  to  restore  the  parties  to  their  former  situations  in  so  far  as  it  oan. 
The  property  was  adjudged,  and  has  been  restored,  to  the  owner.  But  that 
does  not  satisfy  her  legal  rights,  for  had  the  possession  not  been  taken 
from  her  she  would  have  received  the  rents  in  the  meantime.  What  rentsf 
The  highest  and  continuously?  Not  so;  btkt  such  as  could  have  been  ob- 
tained under  existing  state  of  repairs  and  condition  of  the  property,  and 
demand  for  It  by  renters.  It  is  indisputably  shown  that  appellee  exercised 
the  best  care  and  the  utmost  diligence  in  keeping  it  occupied,  and  got  for 
it  the  most  rent  that  could  be  had  for  such  property.  This  is  the  very  best 
test  of  rental  value,  far  more  satisfying  to  the  court  than  expert  witnesses, 
testifying  upon  hypothetical  states  of  case.  It  was,  therefore,  proper  to 
have  charged  appellee  with  the  rents  actually  received,  and  which  by  or- 
dinary care  and  reasonable  diligence,  he  would  have  received.  But  had  ap- 
pellant been  in  possession  she  could  not  have  had  her  rents  as  clear  profits, 
for  the  property  had  to  be  repaired.  If  not,  it  would  not  only  have  fallen 
down  and  become  worthless  so  far  as  the  building  was  concerned,  but  of 
course  it  would  not  have  been  tenanted  at  all.  Nothing  was  claimed  or  al- 
lowed for  permanent  improvements  or  betterments;  only  necessary  repairs 
were  allowed.  And  this  was  right.  Had  the  property  burned  during  the 
appellee's  possession  he  would  have  been  compelled  to  either  account  for  Its 
value  or  to  restore  it  as  it  was.  The  insurance,  though  in  appellee's  name, 
would  in  equity  have  been  adjudged  for  the  benefit  of  appellant  upon  proper 
showing,  as  he  held  it  as  a  quasi  trustee  for  her. 

We  are  of  opinion  the  judgment  of  the  lower  court  conforms  to  the  direc- 
tions and  principles  announced  In  the  former  opinion,  and  that  It  has 
reached  a  just  and  equitable  conclusion. 

Both  judgments  aflBrmed. 


WORTHINQTON   v.  BOARD   OF   EDUCATION    OF   CITY   OF   LEX- 
INGTON. 

(Filed  February  4,  1908— Not  to  be  reported.) 

Municipal  taxation—Submission  of  vote  on  taxation  to  the  people— The 
board  of  education  of  Lexington  adopted  a  resolution  providing  that  a 
proposition  be  submitted  to  the  voters  of  the  city,  authorising  the  issual  of 
176,000  of  lx)nds  for  the  purpose  of  building  three  additional  school  houses. 
The  proposition  was  submitted  to  a  vote  at  the  November  election,  1908,  and 
zesulted  in  1,691  yeas  and  487  nays.  At  the  same  general  election  there  was 
oast  for  a  member  of  congress  by  the  city  of  Lexington  8,760  votes.  This 
action  was  filed  by  appellant,  to  en  join. the  Issual  of  the  bonds  on  the  ground 
that  two-thirds  of  the  vote  cast  at  said  election  was  not  cast  in  favor  of  said 
proposition.  Held— That  only  two-thirds  of  those  voting  on  the  question 
was  necessary  to  give  authority  for  the  issual  of  the  bonds,  and  as  the  propo- 
sition received  this  vote  in  its  favor  appellant's  petition  was  properly  dis- 
missed. 

Wm.  Worthington  for  appellant. 

Geo.  8.  Shanklln  for  appellee. 
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Appeal  from  Fayette  Circuit  Court. 

OplDioD  of  the  oourt  by  Chief  Justice  Buraam. 

The  appellant,  Wm.  WorthiDgtou,  iuBtituted  this  suit  against  the  appel- 
lee, the  board  of  education  of  the  city  of  Lexington,  to  enjoin  and  restrain 
them  from  the  issual  of  seventy -five  bonds  of  $1,000  each  in  the  name  of  the 
city  of  Lexington.  He  alleges  that  at  a  regular  meeting  of  the  board  of 
education  they  unanimously  passed  the  following  resolution: 

"Whereas,  Additional  school  buildings  are  necessary  to  accommodate  the 
white  and  colored  children  of  the  city  of  Lexington,  and  the  regular  annual 
revenue  of  the  board  of  education  is  not  sufSoient  to  purchase  sites,  erect 
and  equip  said  buildings;  now,  therefore,  be  it  resolved  by  the  board  of  edu- 
cation of  the  city  of  Lexington,  Ey. : 

"Section  1.  That  this  board  incur  a  debt  not  exceeding  176,000  for  the  pur- 
pose of  purchasing  sites  for  and  erecting  and  equipping  three  new  school 
buildings  in  Lexington,  two  for  white  and  one  for  colored  children,  and 
issue  bonds  to  the  amount  of  the  indebtedness  so  incurred,  to  run  for  thirty 
years,  which  shall  be  of  the  par  value  of  |l,000,  and  shall  bear  interest  at 
the  rate  of  4  per  cent,  per  annum,  payable  semi-annually,  and  whioh  shall  be 
secured  by  a  pledge  of  the  property  so  purchased,  erected  and  equipped,  and 
all  other  property  and  revenue  of  the  board  of  education. 

**Seo.  2.  That  the  proceeds  of  the  said  bonds  shall  be  used  exclusively  for 
the  puri>08e  set  forth  in  this  resolution. 

"Seo.  8.  That  this  board  request  the  general  council  to  provide  for  the 
collecting  of  a  sinking  fund  tax  suflficient  to  pay  the  interest  on  said  in- 
debtedness, and  create  a  sinking  fund  for  the  payment  of  the  principal 
thereof,  within  the  term  for  which  the  bonds  are  issued. 

"Sec.  4.  That  the  county  court  of  Fayette  county  be,  and  it  is  hereby,  re- 
quested to  order  a  special  election  to  be  held,  of  which  fifteen  days'  advertise- 
ment and  notice  shall  be  made  in  the  official  newspaper  of  the  city  of  Lex- 
ington, Ey.,  at  the  same  time  and  place  as  the  regular  election  in  the  eity 
of  Lexington,  Ey.,  on  November  4,  1902,  for  the  purpose  of  submitting  to 
the  qualified  voters  of  said  city  the  question  whether  or  not  said  board  of 
education  shall  incur  said  indebtedness,  and  issue  bonds  therefor,  and  to 
direct  those  charged  with  the  duty  of  having  printed  the  ballots  to  be  used 
at  said  election,  to  have  printed  thereon  said  question  In  such  form  as  the 
law  provides." 

That  on  the  Ist  day  of  October,  1902,  the  Fayette  County  Court  entered  an 
order  calling  for  a  special  election  on  November  4,  1902,  submitting  to  the 
qualified  voters  of  the  city  of  Lexington  the  question  as  to  whether  the 
iMMurd  of  education  of  the  city  of  Lexington  should  incur  the  indebtedness 
for  the  purpose  indicated  in  the  resolution ;  that  on  the  4th  of  November  the 
special  election  was  held  in  conformity  with  the  order  of  the  county  oourt, 
and  that  the  vote  upon  the  question  of  the  issual  of  the  bond  resulted  in 
1.621  yeas  and  487  nays;  that  the  general  council  of  the  city  of  Lexington  In 
conformity  with  section  8  of  the  resolution  of  the  board  of  education  did 
levy  a  tax  to  create  a  sinking  fund  for  the  payment  of  the  bonds  and  the 
interest  thereon ;  that  the  assessed  value  of  the  taxable  property  of  the  city 
of  Lexington  amounts  to  more  than  117,500,000,  and  that  the  indebtedness 
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of  the  oity  does  not  exceed  8760,000,  and  that  the  tax  rate  for  the  year  1908 
was  only  81- 16^  on  eaob  8100  of  taxable  property;  that  at  the  same  election 
on  which  the  bond  proposition  was  voted  there  was  oast  for  a  member  of 
congress  by  the  city  of  Lexington  8,709  votes. 

The  ground  on  which  appellant  asks  the  injunction  is  that  the  board  of 
education  has  no  power  to  issue  and  sell  the  bonds  in  question;  second,  that 
the  proposition  to  issue  the  bonds  did  not  receive  two-thirds  of  all  the  votes 
cast  for  members  of  congress  at  the  election  at  which  a  vote  was  taken  upon 
the  proposition.  The  act  of  the  general  assembly  approved  March  90,  1900, 
amending  the  act  for  the  government  of  cities  of  the  second  class,  to  which 
Lexington  belongs,  reads  as  follows :  *'That  the  board  of  education  shall  have 
power  to  issue  school  bonds, to  run  for  not  exceeding  forty  years,  for  an  amount 
not  exceeding  8100,000,  suflBcient  to  purchase  sites  and  erect  and  equip  school- 
houses:  Provided,  That  said  bonds  do  not  bear  exceeding  6  per  cent,  per 
annum  interest,  payable  semi-annually,  and  shall  not  be  sold  for  less  than 
par  and  accrued  interest,  and  the  proceeds  of  said  bonds  shall  be  used  ex- 
clusively for  the  purpose  named  in  this  act,  and  shall  not  be  in  violation  of 
the  Constitution  of  this  Commonwealth,  and  provided  that  said  bonds  shall 
not  be  issued  without  the  assent  of  two-thirds  of  the  voters  voting  at  the 
election  to  be  held  for  that  purpose." 

We  are  of  the  opinion  that  the  board  of  education  had  authority  to  submit 
the  proposition  to  issue  bonds  in  question  to  a  vote  of  the  people,  and  it  is 
apparent  from  the  averments  of  the  petition  that  the  statutory  method  of 
taking  the  necessary  steps  have  been  strictly  complied  with ;  that  none  of 
the  limitations  imposed  by  section  167  of  the  Constitution  upon  the  incurxing 
by  municipalities  of  indebtedness  are  infringed  by  the  proposed  issue  of  the 
bonds  sought  to  be  enjoined.  It  was  held  in  Belknap  v.  City  of  Louisville, 
99  Ey.,  474,  that  under  section  167  of  the  Constitution  a  city  was  not  au- 
thorized to  become  indebted  beyond  the  current  revenue  for  the  year  with- 
out the  consent  of  two-thirds  of  the  voters  actually  voting  at  the  general 
election  when  the  question  was  submitted,  and  not  merely  two-thirds  of 
those  voting  upon  the  question.  But  in  Montgomery  County  Fiscal  Court 
V.  Trimble,  90  Ey.  Law  Rep.,  828,  it  was  held  that  only  two-thirds  of  those 
voting  on  the  question  was  necessary  to  give  authority  to  issue  the  bonds, 
and  so  much  of  Belknap  v.  The  City  of  Louisville  as  was  in  conflict  with 
the  opinion  was  overruled.  Under  the  authority  of  this  case  we  conclude 
that  the  proposition  received  the  necessary  two-thirds  of  the  votes,  and  we 
are,  therefore,  of  the  opinion  that  the  chancellor  properly  dismissed  appel- 
lant's petition,  and  held  that  appellees  had  full  authority  to  issue  and  sell 
the  bonds  sought  to  be  enjoined. 

Judgment  aflBrmed. 


^l\e  K^i^tucky  J^aW  Reporter 


Vol.  24.  MARCH  1,  1903.  No.  17 


[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


RYAN.  &o.  V.  QUINN. 

{ Filed  February  4,  ig03--Not  to  be  reported. ) 

1.  Damages— Assault  aud  battery— Evidenoe  — iDstrnotiODS  — Pleading — 
Apptillee  was  u  sheriff  of  a  Demooratio  primary  eleotion  aud  Instituted  tbla 
action  agniust  appellants,  R.  and  N.  and  four  others,  charging  that  whil& 
eugaged  in  perfunuing  bis  duties,  he  was  without  provocation  assaulted  by, 
defenUauts,  R.  and  X.,  who  were  accompanied  by  four  others,  and  wat. 
beaten  and  kiclied,  and  severe  and  painful  injuries  inflicted  upon  him,  for 
which  he  sued  to  recover  damages.  He  also  alleged  that  three  of  the  defend- 
ants conspired  aud  combined  with  R.  and  N.  in  the  commission  of  the  in- 
juries complained  of.  The  answer  traversed  the  allegations  of  the  petition, 
uud  in  the  sectmd  paragraph  alleged  that  iilaintifl  was  endeavoring  to  block 
the  polls  and  prevent  the  election  from  being  held,  and  without  any  cause, 
committed  an  assault  on  others,  including  defendant  Ryan,  and  that  bis. 
conduct  result.^d  in  an  altercation,  which  was  the  result  of  his  own  assault. 
The  court  sustained  a  demurrer  to  the  second  paragraph  of  the  answer,  and 
a  trial  was  had  un  the  Issues  presented  in  the  first  paragraph  of  the  answer,, 
which  resulted  in  a  verdict  in  favor  of  plaintiff  against  R.  for  $1,000.  and  for 
$500  each  against  the  other  defendants,  from  which  this  appeal  is  prosecuted. 
It  is  insisted  tbat  the  court  erred  in  admitting  in  evidence  the  rules  of  the 
comniiitee  regulating  bhecondnct  of  the  election;  also  that  the  court  erred  in 
permitt.lng  a  witness  to  testify  that  about  eleven  o'clock  the  committee  de- 
clared the  primary  election  off  an  account  of  various  disturbances  at  the 
polls.  Held— That  evidence  of  the  rules  of  the  committee  reguloting  the 
holding  of  the  primary  election  was  incompetent  as  officers  of  primary  eleo- 
tions  have  the  same  powers  aud  are  subject  to  the  same  limitatioDS  asolficera 
of  regular  State  elections.  It  was  also  error  to  permit  evidence  to  be  intro- 
duced showing  tbat  the  primary  election  bad  been  declared  off.  Errors  in 
Instructions  given  are  also  urged  for  reversal.  Held— That  in  the  first  in- 
struction the  court  erred  to  the  prejudice  of  appellants  In  resting  the  au- 
thority of  appellee  upon  the  rules  of  the  committee  and  not  upon  the  statute. 
The  inatrucbion  was  also  erroneous  and  prejudicial  in  not  defining  the 
limitation  upon  thn  authority  of  the  oflBoer.    By  sectloD  1470,  Eenracky 
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Statutes,  DO  peraoD  other  than  the  oleotioti  officers  Rhall  remaiD  within  fifty 
feet  of  the  polls  except  when  votiDs.  Under  section  1484,  Kentucky  Stat- 
utes,  it  is  made  the  duty  of  the  sheriff  to  preserve  order  at  the  polls,  and  en. 
force  the  provisions  of  the  election  laws  under  the  direction  of  the  judfres. 
Neither  of  defendants  were  rosidents  or  voters  of  the  precinct.  If  the  evi- 
dence for  defendants  be  true  R.  did  not  propose  to  remain  within  fifty  feet 
of  the  polls,  but  only  wished  to  talk  with  the  judges  to  get  them  to  admit 
S.  as  a  challenger  or  inspector.  When  H.  communicated  this  to  appellant 
it  was  his  duty  to  report  the  fact  to  the  Judges  and  act  under  their  discre- 
tion. In  the  meantime  he  might  require  B.  to  ^tand  back  fifty  feet  from 
the  polls,  and  if  K.  disobeyed  his  order  he  might  place  him  under  arrest,  dis- 
tinctly notifying  him  of  the  cause  of  his  arrest.  But  he  had  no  right  with- 
out this  to  strike  B.  unless  in  his  necessary  self-defense.  If  B.  resisted 
arrest  he  might  use  such  force  as  was  necessary  to  make  the  arrest  (short  of 
taking  his  life).  Under  the  pleadings  and  facts  proven,  showing  that  B. 
pulled  appellee  off  the  steps,  the  court  should  have  instructed  the  jury  that 
they  sho;uild  find  for  plaintiff  against  B.  a  reasonabln  compensation  therefor, 
and  if  they  believed  from  the  evidence  that  in  addition  to  this  B-  struck 
appellee,  or  beat  or  kicked  him,  or  that  others  did  so  with  whom  B.  was 
acting  in  concert,  or  whom  he  incited,  aided  orabett«d  or  procured  to  do  so, 
they  should  in  addition  find  in  favor  of  plaintiff  against  B.  such  an  amount 
as  would  fairly  compensate  plaintiff  for  any  physical  or  mental  suffering  or 
medical  or  dental  bills  caused  to  him  by  such  striking  or  beating,  and  that 
in  addition  to  compensatory  damages  they  might,  in  their  discretion,  award 
punitive  damages  in  such  sum  as  they  deemed  proper  under  all  the  evidence, 
not  exceeding  in  all  the  auiount  claimed  In  the  petition;  and  on  the  ques- 
*  tlon  of  punitive  damages  they  might  take  Into  consideration  any  mitigating 
ciroumstances  shown  by  the  evidence.  The  evidence  does  not  warrant  the 
i;iving  of  the  third  instruction,  to  the  effect  that  as  there  was  no  plea  of  son 
assault  de  mesne  the  verdict  must  be  for  plaintiff,  and  that  the  only  ques- 
tion for  the  jury  to  determine  is  what  amount  in  damages  should  be  assessed. 
The  court  properly  sustained  a  demurrer  to  the  second  paragraph  of  the  an- 
swer as  it  was  insufficient.  Although  it  alleged  that  appellee  began  the 
difficulty  by  striking  him,  he  did  not  allege  that  he  then  took  hold  of  him  in 
his  necessary  self-defense  to  prevent  him  from  striking  him  again,  using 
no  more  force  than  was  necessary  for  his  protection,  and  that  this  was  the 
^rong  sued  for.  Although  self-defense  was  not  pleaded,  the  matter  pleaded 
i^as  competent  In  mitigation  of  damages.  If  those  who  did  hurt  appellee 
were  not  acting  in  concert  with  B.,  but  of  their  own  wishes,  B.  was  not  re- 
flponsible  for  their  acts.  The  third  and  fourth  instructions  were  In  effect 
peremptory  instructions  to  the  jury  to  find  against  B.  compensation  for 
plaintiff's  injuries,  and  should  not  have  been  given.  The  fourth  instruction 
was  also  erroneous  in  using  the  word  "approved."  If  B.  in  cited,  procured  or 
encouraged  the  other  men  to  beat  plaintiff  he  is  responsible,  but  he  is  not 
responsible  because  in  his  heart  he  may  have  "approved"  of  it.  The  word 
^'procure"  in  this  instruction  should  be  substituted  for  the  word  "cause." 
The  fifth  instruction  relative  to  punitive  damages  was  erroneous.  The  sixth 
and  seventh  instructions  are  erroneous  for  the  same  reason  as  the  fourth.  In 
using  the  word  approved.  The  court  should  have  given  a  peremptory 
instruction  to  find  in  favor  of  the  three  policemen,  as  there  is  no  evidence 
to  show  that  they  aided  or  acted  in  concert  with  any  one  in  the  infliction  of 
the  injuries  complained  of. 

Zack  Phelps.  Fred  Foroht,  Jr.,  and  WilsoD  Qoldsmith  for  appellanta. 
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Wallace  Ss  Miller,  MoDonald  &  MoDonald,  W.  W.  Thum  and  W.  G.  Owens 
tor  appellee. 

j-^ikppeal  from  JeflersoD  Circuit  Goart,  Law  and  Equity  division. 

Opinion  of  the  oonrt  by  Judge  Hobson. 

Appellee,  James  G.  Qulnn,  filed  this  suit  against  appellants,  charging  in 
his  petition  that  on  June  12,  1899,  while  he  was  engaged  in  performing  his 
duties  as  sherl£P  of  the  Demooratlo  primary  election,  he  was  without  provo- 
cation assaulted  by  the  defendants,  John  Hyan  and  Frank  Jeff  Naves,  who 
^ere  also  accompanied  by  four  others,  and  was  beaten,  kicked,  bruised  and 
otherwise  maltreated  by  them  and  their  associates,  so  that  he  was  painfully 
and  seriously  Injured,  having  several  of  his  teeth  knocked  out,  his  wrist 
sprained,  and  bis  face,  bead  and  body  bruised  in  nuTuerous  places.  He  also 
charged  that  the  defendant*),  Whitman,  Kaidy  and  Wentz,  had  previously 
^combined  and  conspired  with  the  other  defendants,  and  aided  and  abetted 
them  by  remainiog  in  the  presence  when  the  assault  was  commijtted  and 
protecting  the  other  defendants  from  Interference  while  con^mitting  the 
assault.  The  defendants  all  filed  answer,  traversing  the  allegations  of  the 
petition.  In  the  second  paragraph  they  alleged  affirmatively  in  substance 
that  the  plaintiff  was  endeavoring  to  block  the  polls  and  prevent  a  regular 
Democratic  primary  from  being  held,  and  without  any  cause  committed  an 
assault  on  others,  including  the  defendant,  Byan;  that  his  conduct  resulted 
In  an  altercation  which  was  the  result  of  his  own  assault.  The  court  sus- 
tained a  demurrer  to  the  second  paragraph  of  the  answer,  and  with  the 
pleadings  in  this  condition  the  parties  went  to  trial.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  against  Byan  for  11,000,  and  against  each  of 
the  other  defendants  for  S600,  on  which  the  court  rendered  judgment. 

The  proof  shows  that  John  Ryan  is  a  pump  inspector  of  the  city;  that 
Frank  Jeff  Naves  is  employed  in  the  fire  department,  and  the  other  three 
defendants  are  policemen.  The  proof  also  shows  that  the  plaintiff,  Quinn 
^as  the  sheriff  uf  the  primary  election,  regularly  appointed,  and  that  neither 
he  nor  Ryan  lived  in  that  precinct.  The  testiicony  on  the  plaintiff's  behalf 
was  substantially  as  follows :  After  the  o£Qcers  had  got  everything  In  drder 
at  the  polls,  and  were  getting  ready  to  open  them, a  man  named  Tom  Scally 
-oame  in  and  presented  credentials  as  inspector  or  challenger,  and  wanted  to 
fltay  in,  but  the  officers  ruled  him  out.  He  went  out,  and  not  long  after- 
wards John  Ryan  drove  up  with  bis  son,  Dennis  Ryan,  in  a  buggy,  and  Jeff 
leaves  and  Tom  Scally  and  others  had  a  conversation  with  him.  Ryan  then 
aaid:  "Who  is  that  fellow  in  the  door?"  Scally  said  :  "His  name  is  Quinn.'* 
JRyan  pulled  out  a  paper  and  said :  "He  has  no  right  there;  make  him  show 
tiis  papers."  Quinn  then  pulled  out  his  papers;  Scally  read  them  and  said 
""they  are  all  right,"  and  t?ben  went  back  to  the  buggy.  He  and  Ryan  had 
a  conversation,  and  Ryan  drove  away.  In  a  few  moments  Ryan  returned  in 
his  buggy  and  bad  a  conversation  with  the  police;  then  he  jumped  out  of 
4he  buggy  and  rushed  up  to  the  door  and  grabbed  Quinn  by  the  arm,  saying 
with  an  oath,  "I  will  put  you  out,"  and  as  he  grabbed  him  by  the  arm  he 
struck  him.  Quinn  was  standing  on  the  step  eight  or  nine  inches  above  the 
ievel  ol  the  pavement,  and  from  the  strike  and  jerk  fell  on  the  pavefnent; 
Just  as  he^went  to  get  up  Ryan  kicked  him  in  the  mouth,  and  kicked  one 
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tooth  entirely  out  and  broke  off  anotlier.    Ae  Quins  got  up  Jeff  I^avei  stniek 
him,  and  a  half  a  doaeu  more  struck  him  Id  the  baok.    He  hallooed  fo^  pro- 
teotioD  to  the  police,  and  they  did  not  move.    Some  one  called  out  "kill 
him,"  and,  thinking  be  was  goinfi;  to  be  kille^,  he  ran  across  the  street,  four 
or  five  men  after  him.  and  there  he  fell  again,  or  was  knocked  down  again. 
When  he  got  up  on  the  other  side  of  the  street  the  police  were  in  the  same 
place  opposite  the  voting  place,  and  Ryan  and  his  buggy  were  going  out  the 
street.     The  police  were  thirty  five  or  forty  fut^ti  Hwny,  and  did  not  move  dur- 
ing the  whole  encounter.    Such  is  the  version  of  the   transaction  given  by 
Qulnn,  and  it  is  in  the  main  sustained  by  the  testimony  offered  by  him,  ex- 
cept that  some  of  his  witnesses  say  that  when  he  ran   across  the  street  and 
fell  the  second  time  the  police  intervened.    On  the  other  band,   John  Ryan 
testified  that  he  went  to  the  precinct  In   the  interest  of  certain   candidate* 
for  whom  he  was  working  to  see  if  everything  was  right,   and   inquired  for 
the  inspector,  Scally,  and  after  learning  that  he  was  not  admitted   to  the 
polls,  drove  away,  but  after  going  a  short  distance  concluded  to  return, 
thinking  that  as  the  inspectors  had  been  admitted  at  the  other  polls  be 
would  reason  the  matter  with  the  ofiScers  and  get  them  to  admit  Scally;  so 
he  came  back  and  got  out  of  the  buggy  and  went  up  to  Quiun,  who  was 
standing  in  the  door,  with  a  view  of  having  an   interview  with  the  judges, 
and  asked  to  be  allowed  to  see  them ;  that  he  had  no  conversation  with  the 
police  and  had  no  idea  of  trouble;  that  Qulnn  made  a  strike  at  him  and 
knocked  his  hat  off  while  he  was  parleying  with  him,  and  that  he  then,  to 
protect  himself  and  to  keep  Qainn  from  striking  him  again,  grabbed  Quinn; 
that  he  did  not  hit  or  kick  him.  and  nothing  whs  said  about  killing  him  or 
hurting  him,  and  that  as  Quinn  came  off  the  steps  toward  the  curbing  his 
son,  Dennis,  jumped  out  of  th«  buggy  and  squared  off  at  Qulnn  and  knocked 
^him  down  and  there  was  a  running  fight  across  the  street,  a  number  of 
men  following  them.    The  police  crossed  the  street  and  the  crowd  dispersed. 
It  was  all  done  so  fast  that  no  mind  could  realize  what  was  taking  place 
until  it  was  over.    The  defendant,  Naves,  testified  substantially  to  the  same 
facts,  and   so  did  the  other  defendants,  who  also  testified  that  they  inter- 
vened as  soon  as  they  saw  Quinn  down,  and  that  the  person  who  was  assail- 
ing him  then  ran  down  the  streec.    The  proof  for  the  defendants  also  showed 
that  no  body  had  voted  at  the  time  the  difficulty  came  up,  and  that  Quinn'a 
conduct  was  boisterous  and  unseemly.    There  was  no  dispute  as  to  the  ex- 
tent of  Quinn 's  injuries.    He  had  two  teeth  knocked  out  and  was  somewhat 
bruised,  but  not  enough  to  require  medication.    His  teeth  were  replaced  by 
a  dentist.    He  remained  about  the  polls  an  hour  or  two  after  the  difficulty, 
but  finally  was  suffering  so  that  he  left. 

The  plaintiff  Introduced  as  a  witness  Isaac  P.  Miller,  and  over  the  objec- 
tions of  the  defendants  introduced  certain  rules  of  the  Democratic  cummit- 
tee  for  the  purpose  of  showing  that  by  these  rules  no  person  excepting  those 
wanting  to  vote  should  be  allowed  within  fifty  feet  of  the  voting  place. 
The  purpose  of  this  evidence  seems  to  have  been  to  show  Quinn 's  authority 
for  keeping  persons  out.  It  has  been  held  by  this  court  that  primary  elec- 
tions must  be  held  under  the  statute;  that  the  State  having  prescribed  sd 
ofiScial  ballot  and  provided  that  a  nominee  by  a  primary  election  is  entitled 
to  have  his  name  printed  on  the  ballot,  may  properly  prescribe  how  th» 
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primary  eleotioos  shall  be  held.  By  seotion  - 1661, -Kestiioky  Statu  tee,  all 
primary  eleotiona  must  be  held  under  the  same  reqniremeots  as  regulw 
State  eleotioos,  except  as  provided  Id  the  statute.  By  seotioB  1660  the 
-offloers  of  all  primary  electloDs  have  the  same  powers  aud  are  subjeot  to  ttie 
same  limitations  as  officers  of  regular  State  elections.  Appellee  Quina* 
therefore,  derived  all  his  powers  from  the  statute,  and  the  rules  of  the  ooni- 
mittee  could  add  nothing  to  them,  and  should  not  have  been  admitted. 

The  witness.  Miller,  was  also  allowed  to  state  that  the  committee,  about  U 
o'clock,  declared  the  primary  off,  owing  to  the  fact  that  the  election  officers 
In  various  precincts  had  been  Interfered  with  by  persons  connected  with  the 
tsity  administration.  This  evidence  was  Inoompetent.  The  defendants  were 
In  no  way  connected  with,  or  responsible  for.  what  occurred  in  other  pre* 
oincts,  and  the  witness  had  no  personal  knowledge  of  the  facts  testified  to. 
Proof  of  what  others  did  was  not  competent  against  the  defendants.  (Fin- 
sell  V.  Bohaunan,  19  Ey.  Law  Rep.,  1587.) 

The  court  instructed  the  jury  as  follows: 

"1st.  The  court  instructs  the  jury  that  the  plaintiff  in  this  aotlon,  James 
<j,  Quinn,  who  was  the  duly- appointed  and  authorised  sheriff  of  election  at 
the  polls  or  voting  place  for  the  fourth  and  fifth  precincts  of  the  eleventh 
ward  at  the  Democratic  primary  held  June  14,  1899,  and  as  such  it  was  his 
legal  duty,  and  the  duty  of  his  associate  olficers,  to  obey  and  carry  out  the 
auUiorised  and  official  instructions  promulgated  by  the  duly  appointed  and 
authortjsed  Democratic  authorities  who  directed  the  holding  of  said  primary, 
and  especially  to  obey  and  enforce  instruction  No.  9  to  exclude  all  persons 
from  the  said  voting  place  where  he  and  they  were  the  duly  appointed 
otficeis,  after  It  was  opened,  excepting  those  wanting  to  vote,  and  as  such 
•officer  the  plaintiff  had  a  right  to  prevent,  by  force,  if  necessary,  any  person 
from  entering  said  voting  place  except  those  wanting  to  vote. 

*'8d.  The  court  instructs  the  jury  that  the  defendant,  John  Ryan,  was  not 
«n  election  officer  or  voter  in  said  precinct,  and  did  not  go  to  the  voting 
place  at  Ninteenthand  Main,  whereat  the  plaintiff  was  sheriff,  for  the  pur- 
pose of  voting,  and  had  no  legal  right  or  authority  after  the  voting  place 
was  opened  to  go  within  fifty  feet  thereof,  or  to  enter  without  permission 
the  said  voting  place  for  any  purpose  whatsoever  after  it  was  opened  for  the 
purpose  of  rpceiving  votes. 

*'8d.  The  court  instructs  the  jury  that  upon  the  pleadings  in  this  case,  as 
there  is  no  plea  or  answer  of  son  assault  de  mesne,  their  verdict  must  be  for 
the  plaintiff  against  the  defendant,  John  Ryan,  as  it  is  shown  from  the  de- 
fendant, John  Ryan,  himself,  and  he  is  corroborated  by  all  of  his  own  wit- 
nesses, that  he  seized  bold  of  the  plaintiff  In  anger,  which,  in  law.  the  court 
Instructs  the  jury  is  an  assault  and  battery.  So  that  as  to  the  defendant, 
John  Ryan,  the  only  question  for  the  jury  to  determine  upon  the  evidence 
Is  what  amount  In  damages  they  will  assess  in  favor  of  the  plaintiff. 

"4th.  Upon  the  question  of  damages  to  be  awarded  against  the  defendant, 
Ryan,  the  court  Instructs  the  jury  that  It  is  their  duty  to  find,  and  they 
ahould  find,  in  favor  of  the  plaintiff  such  an  amount  as  will  fairly  compen- 
sate the  plaintiff  for  any  pbysloul  or  mental  suffering  and  medical  and  den- 
tal bills,  caused  to  him  by  the  .said  assault  and  battery  committed  upon  him 
%y  the  defendant,  Ryan,  or  by  any  of  the  others  then  and  there  committing 
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an  assault  upoD  tbe  plaiDtifl,  if  the  jury  belloTe  from  the  eTideooe  that  suob^ 
further  assault  and  battery  by  others  was  incited,  caused,  encouraged  or  ap- 
proved by  tbe  said  Ryan  at  tbe  time  of  its  commission. 

"6th.  Tbe  court  further  instructs  tbe  jury  upon  tbe  question  of  damages 
against  tbe  defendant,  Ryan,  that  if  tbey  believe  from  tbe  evidence  that  the 
assault  and  battery  committed  upon  tbe  plaintiff  by  said  Ryan  or  by  others 
who  were  incited,  encouraged,  aided  or  abetted  by  Ryan  to  further  assault 
the  plaintiff,  was  accompanied   by  acts  of  cruelty  and  oppression,  or  were 
wantonly  committed  in  reckless  disregard  of  plaintiff's  rights,  then  In  addi- 
tion to  compensatory  damages,  as  defined  in  instruction  No.  4,  the  jury  may 
further  award  punitive  damages  as  a  punishment  to  said  Ryan,  and  as  a 
warning  to  others  not  to  commit  similar  assaults  and  batteries.    But  upoi> 
this  question   of  punitive  damages  the  court  instructs  tbe  jury  that  they 
may  consider  mitigating  oircumstAnces,  if  any  such  tbey  may  believe  fron> 
the  evidence  there  were,  and  guage  their  verdict  as  to  the  amount  of  puni- 
tive damages,  if  any  such  tbey  decide  should  be  given,  by  such  mitigating 
circumstances.    Bat  tbe  court  instructs  tbe  jury  that  as  to  compensatory^ 
damages  for  the  physical  and  mental  pain,  suffering  and  medical  and  dental 
bills  caused  by  said  assault  and   battery  the  jury  should  not  consider  miti- 
gating circumstances  at  all,  but  should  award  tbe  plaintiff  such  oompensa* 
tory  damages  in  full  as  defined  in  instruction  No.  4,  but  not  it)  aU  to  ezceedr 
tbe  amount  claimed  in  tbe  petition,  86,000. 

*'6th.  As  to  tbe  other  defendants  In  this  case.  Whitman,  Raidyatid'Wentx^ 
tbe  three  policemen,  and  Naves,  a  fireman,  the  court  instructs  tbe  jury  that 
if  they  believe  from  the  evidence  that  they,  or  either  of  them,  committed  ax> 
assault  and  battery  upon  the  plaintiff,  or  that  tbey,  or  either  of  them,  were^ 
present  at  the  election  precinct  at  Nineteenth,  near  Main,  and  when  tbe  said 
assault  and  battery  was  committed  by  the  defendant,  Ryan,  or  either  of  the- 
said  defendants,  upon  tbe  plaintiff,  but  did  not  actually  themselves  join  ii> 
tbe  said  assault  and  battery,  but  stood  by  and  encouraged,  incited,  aided » 
approved  and  abetted  the  commission  of  any  assault  and  battery  upon  the 
said  plaintiff  at  said  time  and  place,  then  such  of  tbe  other  defendants  or^ 
defendant  who  did  actually  commit  an  assault  and  battery  upon  tbe  plain- 
tiff, for  tbe  law  makes  no  distinction  between  accessories  and  principals  in 
misdemnanor  cases,  of  which  tbe  assault  and  battery  as  complained  of  in- 
the  petition   is  one,  and  all  persons  either  actually  committing  an  assault 
and  battery,  or  inciting,  encouraging,   aiding,  approving  or  abetting  tbe 
committal   of  an   assault  and  battery   are  liable  equally  and  jointly  as 
principals. 

"7tb.  But  unless  the   jury  believe  from  tbe  evidence  that  the  defendants,. 
Whitman,  Raidy,  Wentx  and  Naves,  or  either  or  any  of  them,  committed  an 
assault  and  battery  upon  the  plaintiff,  or  that  tbey,  or  either  of  them,  was- 
present  at  tbe  said  election  precinct  at  Nineteenth,  near  Main  street,  when 
the  said  assault  and  battery  was  committed   by  the  defendant,  Ryan,  or- 
either  of  the  defendants  upon  the  plaintiff,  and  actually  themselves  joined, 
in  tbe  assault  and  battery,  or  encouraged,  incited,  aiddd,  approved  or  abetted 
tbe  commission  of  said  assault  and  battery  upon  tbe  said  plaintiff  at  sai^ 
time  and  place,  their  verdict  should  be  for  such  defendant  or  defendantsL 
"8th.  As  to  such  defendant  other  than  Ryan,  if  tbe  jury  should  find  for^ 
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the  plalDtiff,  their  verdiot  may  be  for  compensatory  or  punitiTe  damages,  or* 
both,  as  above  Instructed  as  to  the  defendant,  Ryan.    If,  however,  the  jury 
as  to  all  or  any  of  the  defendants,  except  Ryan,  find  for  any  or  all  of  the 
defendants,  except  Ryan,  their  verdict  should  be:  'We,  of  the  jury,  find  for 
the  defendants  (naming  the  defendants  in  whose  favor  they  desire  to  find).' 

"The  court  instructs  the  jury  that  they  can  not  And  any  damages  for 
plaintiff  for  or  on  account  of  loss  of  time  caused  to  plaintiff  by  the  assault 
and  battery  complained  of  in  the  petition. 

The  first  instruction  is  erroneous  in  resting  the  authority  of  Quinn  upon 
the  rules  of  the  committee  and  not  upon  the  statute.    It  is  also  erroneoua 
and  prejudicial  under  the  evidence  in  not  defining  the  limitations  upon  the 
authority  of  the  officer.    By  section   1470,   Kentucky   Statutes,   no  person 
other  than  the  election  officers  shall  remain  within  fifty  feet  of  the  polls, 
except  when  voting.     By  section  1484  it  is  made  the  duty  of  the  nberiff  to 
preserve  order  at  the  polls  and  enforce  the  provision  of  the  election  laws- 
under  the  direction   of   the  judges.    By  section   1676  any  person  who  shall 
willfully  disobey  any  lawful  command  of  any  officer  of  an  election  shall  be 
fined  not  less  than  t25  nor  more  than  1500.    If  the  evidence  for  the  defend- 
ants be  true  Ryan  did  not  propose  to  remain  within  fifty  feet  of  the  polls,, 
but  only  wished   to  talk  with  the  judges  to  get  them  to  admit  Scally.     When 
Ryan  communicated  this  to  Quinn  it  was  his  duty  to  report  the  fact  to  the 
judges  and  act  under  their  discretion.    In  the  meantime  he  might  require- 
Ryan  to  stand  back  fifty  feet  from  the  polls,  and  if  Ryan  disobeyed  his  order 
be  might  place  him  under  arrest,  distinctly  notifying  him  of  the  cause  of 
his  arrest.    But  he  had  no  right  without  this  to  strike  Ryan  unless  in  hi» 
necessary  self-defense.    If  Ryan  resisted  arrest  he  might  use  such  force  aa 
was  necessary  to  mak^  the  arrest  (short  of  taking  his  life). 

As  these  facts  were  not  shown  by  the  proof,  in  lieu  of  instruction  Nos.  1^ 
2,  8,  4  and  6  the  court  should  simply  have  told  the  jary  that  it  was  con- 
ceded in  the  evidence  that  Ryan  took  hold  of  Quinn  and  pulled  him  off  the 
steps,  and  that  under  the  pleadings  they  should  find  in  favor  of  the  plaintiff* 
against  Ryan  a  reasonable  compensation  therefor;  and  that  if  they  believed, 
from  the  evidence  that  in  addition  to  this  Ryan  struck  Quinn,  or  beat  or 
kicked  him,  or  that  others  did  so  with  whom  Ryan  was  acting  in  concert,  or 
whom  he  incited,  aided  or  abetted,  or  procured  to  do  so.  they  should  In  ad- 
dition find  in  favor  of  the  plaintiff  against  Ryan  such  an  amount  as  would 
fairly  compensate  Quinn  fer  any  physical  or  mental  suffering  or  medical  or 
dental  bills  caused  to  him  by  such  striking  or  beating:  and  that  in  addition 
to  compensatory  damages  they  might,  in  their  discretion,  award  punitive 
damages  in  such  sum  as  they  deemed  proper  under  all  the  evidence,  not  ex- 
ceeding in  all  the  amount  claimed  in  the  petition;  and  on  the  question  of 
punitive  damages  they  might  take  into  consideration  any  mitigating  cir- 
cumstances shown  by  the  evidence. 

The  evidence  does  not  warrant  the  third  instruction,  although  it  is  showD* 
by  the  evidence  that  Ryan  took  hold  of  Quinn.  All  the  proof  introduced  by^ 
the  defendants  is  to  the  effect  that  he  did  this  after  Quinn  struck  him.  The 
court  properly  sustained  a  demurrer  to  the  second  paragraph  of  Ryan's  an^ 
swer,  because  in  it,  although  he  alleged  that  Quinn  began  the  difficulty  b^ 
striking  at  him,  he  did  not  allege  that  he  then  took  hold  of  him  in  his  neoe&- 
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'oary  self-defense  to  prevent  him  from  striking  bim  again,   nsing  no  more 
foree  than  was  necessary  for  his  protection,   and   that  this  was  the  wrong 
«tied  for.    Bat  althongh  there  was  no  plea  of  self-defense,  the  niatter  shown 
was  competent  in  mitigation  of  damages,  and  if  Byan  testified  trnly  he  did 
sot  hurt  Qainn  at  all.    If  those  who  did  hnrt  Qninn  were  not  acting  in  con- 
H)ert  with  Ryan,  but  of  their  own  wishes  to  get  even  with  him  for  his  own 
boisterous  conduct,  Ryan  was  not  responsible  for  his  injury.    The  court, 
therefore,  should  have  only  told  the  jury  under  the  pleadings  that  they 
should  find  against  the  defendant,   John   Ryan,  as  above  indicated.    The 
4bird  and  fourth  instructions  taken  together  were  in  effect  a  peremptory  in- 
struction to  the  jury  to  find  against  Ryan  compensation  for  the  plaintiff's 
Injury.     The  fourth  instruction  is  also  erroneous  in   using  the  word   "ap- 
"proved.'*    If  Ryan  incited,  procured  or  encouraged  the  other  men   to  beat 
'Qninn  he  is  responsible,  but  he  is  not  responsible  because  in   his  heart  be 
may  have  approved  of  it.    A  man  is  not  responsible  for  a  beating  inflicted 
%y  another  because  he  thinks  the  punishment  deserved,  or  is  secretly  pleased 
to  see  it  go  on.    He  is  only  responsible  when  he  incites  or  procures  it  or  aids 
In  its  conclusion.    (Blue  v.  Crisp,   4  111.  Ap.,   61;  Lester  v.  McKee,  79  111. 
Ap.,  910;  Hilmes  V.  Strobell,  60  Wis.,  74;  True  v.   Commonwealth,   00  Ky., 
<(61;  Omerv.  Commonwealth,  95  Ey..  868.)    The  word  *'cause"  in  this  in- 
struction may  have  been  misleading  under  the  evidence,   for  It  may  have 
been  Inferred  from  it  that  if  Ryan's  act.  however  innocent,  was  the  cause  or 
•occasion  of  Quinn's  being  beaten  by  the  other  men,  Ryan  was  responsible, 
«nd  it  will  be  better  to  substitute  the  word  procure  for  the  word  "cause." 
7he  fifth  instruction  was  erroneous  in  so  far  as  it  authorized  the  jury  to 
Und  "punitive  damages  as  a  punishment  to  Ryan  and  as  a  warning  to  others 
not  to  commit  similar  assaults  and  batteries."    (Snyder  v.  MoQill,  38  Ky. 
Law  Rep.,  687.)    The  sixth  and  seventh  instructions  are  erroneous  for  the 
'oame  reason  as  the  fourth  in  using  the  word  "approved." 

As  to  the  three  policemen,  appellants  Whitman,  Raidy  and  Wentsc,  the 
evidence  is  insufficient  to  sustain  the  verdict.  The  allegations  of  the  peti- 
tion as  to  them  Is  that  they  had  "previously  combined  and  conspired  with 
the  other  said  defendants  for  the  said  assault,  and  aided  and  abetted  In  said 
assault  by  remaining  in  the  presence  when  such  assault  was  committed,  and 
protecting  said  other  defendants  from  interference  while  committing  said 
assault."  There  is  no  evidence  of  a  previous  combination  or  conspiracy 
•between  the  policemen  and  John  Ryan  or  Frank  Jeff  Naves.  The  only  evi- 
dence on  this  subject  is  that  Ryan  had  a  talk  with  the  policemen  before  he 
oame  up  to  Quinn,  but  what  passed  Is  not  shown,  and  there  is  nothing  from 
which  it  might  be  inferred  that  the  police  aided  in  the  assault  by  remaining 
present  and  protecting  the  other  defendants  from  interference  while  com- 
mitting It.  They  were  thirty-five  feet  away ;  the  altercation  was  continuous 
from  the  time  Ryan's  hat  was  knocked  off  until  Quinn  fell  the  second  time 
-on  the  opposite  side  of  the  street,  and  took  less  time  perhaps  than  it  would 
one  to  describe  it.  Tfie  only  thing  that  It  would  seem  the  police  failed  to 
-do  that  they  ought  to  have  done  was  to  make  the  proper  arrests.'  But  this 
was  after  it  was  all  over.  Dennis  Ryan  says  he  ran  away  to  avoid  arrest, 
but  it  is  clear  from  the  evidence  that  he  did  not  run  far,  and  could  have 
been  arrested  by  proper  diligence.    Still  a  peace  officer  is  not  to  be  presumed 
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to  violate  his  daty  under  bit  oath  of  oiBoe«  and  there  must  be  BometblDR 
more  than  u  mere  failure  to  make  an  arrest  whlob  might  be  due  to  other 
oanses  before  he  oao  be  held  as  a  party  to  the  assault.  As  to  the  three  polioe- 
men,  we  see  no  reason  why  the  peremptory  Instmotlon  to  And  for  them 
«honld  not  have  been  given. 

Judgment  reversed  and  oanse  remanded  for  further  proceedings  consistent 
therewith. 


GOODIN  V.  WILSON. 

(Filed  February  4,  1908.) 

Title— Judicial  sales— Executions— Appellant  obtained  a  judgment  for 
money  against  appellee,  and  an  execution  for  same  was  Issued  and  levied 
upon  a  tract  of  land  In  the  possession  of  appellee,  and  the  execution  was  re- 
turned with  the  endorsement  of  the  levy  made  thereon.  Appellant  then  in- 
stituted this  action  to  enforce  her  lien,  alleging  in  her  petition  that  appellee 
had  purchased  the  land  at  a  Judicial  sale  for  12,000,  and  had  paid  the  pur- 
obara  money  except  1400,  but  no  deed  of  conveyance  had  been  made  to  him 
by  the  commissioner.  Her  petition  was  dismissed,  from  which  she  prosecutes 
this  appeal.  It  is  urged  for  appellee  that  be  had  no  title  that  could  be  sub- 
jected to  either  a  levy  or  sale  under  execution.  Held— That  by  his  purchase  of 
land  at  judicial  sale  be  only  obtained  the  equitable  title,  which  was  not  sub- 
ject to  levy  or  sale  under  execution,  under  sections  1681  or  1700,  Kentucky 
Statutes,  but  appellant  should  have  proceeded  to  subject  same  to  her  debt, 
under  section  430.  Civil  Code  of  Practice.  Only  lands  to  which  the  debtor 
iiolds  the  legal  title  can  be  subjected  to  levy  or  sale  under  executioui  and  ap- 
pellant acquired  no  lien  under  the  levy  of  her  execution,  and  her  petition 
^AS  properly  dismissed. 

John  T.  Hays  and  John  H.  Wilson  for  appellant. 

Ha^elrigg  &  Chenault  for  appellee. 

Appeal  from  Enox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  Mary  J.  Goodln,  obtained  a  money  judgment  against  appellee, 
J.  H.  Wilson,  In  the  Knox  Circuit  Court,  upon  which  she  caused  to  be  issued 
an  execution,  which  was  placed  in  the  bands  of  the  sheriff  of  Enox  county. 
for  the  purpose  of  enforcing  satisfaction  of  her  demand.  The  sheriff  at- 
tempted to  levy  said  execution  upon  a  tract  of  land,  described  by  metes  and 
lx)undfl  in  his  return  on  the  writ,  as  the  property  of  appellee.  This  execution 
was  returned  by  the  sheriff  without  further  action  than  the  'endorsement  of 
-the  levy;  whereupon  the  appellant,  for  the  purpose  of  enforcing  her  supposed 
Jlen,  instituted  this  action  in  the  Enox  Circuit  Court,  setting  up  her  judg- 
ment, the  execution  thereon,  and  the  levy  of  the  officer  upon  said  land,  and 
reciting  the  fact  that  appellee's  title  to  the  land  in  question  was  obtained 
by  a  purchase  at  decretal  sale  in  the  case  of  Tinsley  v.  Tinsley.  in  the  Knox 
Oirouit  Court;  that  appellee  had  purchased  said  land  for  the  sum  of  12,000, 
-for  which  he  had  executed  bonds  payable  to  the  commissioner  of  said  court, 
one  W.  F.  Westerfleld,  who  was  made  a  party  defendant  to  the  action,  and 
called  upon  to  set  up  and  enforce  his  lien  for  the  unpaid  part  of  the  purchase 
money,  which  appellant  alleges,  she  was  advised,  amounted  to  about  8400. 
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of  the  city  does  not  exceed  1760,000,  and  that  the  tax  rate  for  the  year  190B 
was  only  $1.16^  on  eaoh  1100  of  taxable  property;  that  at  the  same  election 
on  which  the  bond  proposition  was  voted  there  was  cast  for  a  member  of 
congress  by  the  city  of  Lexington  8,709  votes. 

The  ground  on  which  appellant  asks  the  injunction  is  that  the  board  of 
edncation  has  no  power  to  issue  and  sell  the  bonds  in  question;  second,  that 
the  proposition  to  issue  the  bonds  did  not  receive  two>thirds  of  all  the  votes 
cast  for  members  of  congress  at  the  election  at  which  a  vote  was  taken  upon 
the  proposition.  The  act  of  the  general  assembly  approved  March  90,  1900, 
amending  the  act  for  the  government  of  cities  of  the  second  class,  to  which 
Lexington  belongs,  reads  as  follows :  "That  the  board  of  education  shall  have 
power  to  issue  school  bonds, to  run  for  not  exceeding  forty  years,  for  an  amount 
not  exceeding  1100,000,  sufficient  to  purchase  sites  and  erect  and  equip  school- 
houses:  Provided,  That  said  bonds  do  not  bear  exceeding  6  per  oent.  per 
annum  interest,  payable  semi-annually,  and  shall  not  be  sold  for  less  than 
par  and  accrued  interest,  and  the  proceeds  of  said  bonds  shall  be  used  ex- 
clusively for  the  purpose  named  in  this  act,  and  shall  not  be  in  violation  of 
the  Constitution  of  this  Commonwealth,  and  provided  that  said  bonds  shall 
not  be  issued  without  the  assent  of  two-thirds  of  the  voters  voting  at  the 
election  to  be  held  for  that  purpose." 

We  are  of  the  opinion  that  the  board  of  education  had  authority  to  submit 
the  proposition  to  Issue  bonds  in  question  to  a  vote  of  the  people,  and  It  is 
apparent  from  the  averments  of  the  petition  that  the  statutory  method  of 
taking  the  necessary  steps  have  been  strictly  complied  with;  that  none  of 
the  limitations  imposed  by  section  167  of  the  Constitution  upon  the  incurring 
by  municipalities  of  indebtedness  are  infringed  by  the  proposed  issue  of  the 
bonds  sought  to  be  enjoined.  It  was  held  in  Belknap  v.  City  of  Louisville, 
99  Ey.,  474,  that  under  section  167  of  the  Constitution  a  city  was  not  au- 
thorized to  become  Indebted  beyond  the  current  revenue  for  the  year  with- 
out the  consent  of  two-thirds  of  the  voters  actually  voting  at  the  general 
election  when  the  question  was  submitted,  and  not  merely  two-thirds  of 
those  voting  upon  the  question.  But  in  Montgomery  County  Fiscal  Court 
V.  Trimble,  90  Ey.  Law  Rep.,  828,  it  was  held  that  only  two-thirds  of  those 
voting  on  the  question  was  necessary  to  give  authority  to  issue  the  bonds, 
and  so  much  of  Belknap  v.  The  City  of  Louisville  as  was  in  conflict  with 
the  opinion  was  overruled.  Under  the  authority  of  this  case  we  conclude 
that  the  proposition  received  the  necessary  two-thirds  of  the  votes,  and  we 
are,  therefore,  of  the  opinion  that  the  chancellor  properly  dismissed  appel- 
lant's petition,  and  held  that  appellees  had  full  authority  to  issue  and  sell 
the  bonds  sought  to  be  enjoined. 

Judgment  affirmed. 
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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 
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( Filed  February  4,  1908— Not  to  be  reported. ) 

1.  Damafces— Assault  aud  battery— Evidenoe  — Instructions'— Pleadiog — 
Appellee  was  a  sheriff  of  a  Demooratio  primary  election  and  institut'ed  thla 
action  agniust  appellants,  R.  and  N.  and  four  others,  charffing  that  whil& 
engaged  in  performing  his  duties,  he  was  without  provocation  assaulted  by, 
defenaauts,  R.  andN. ,  who  were  accompanied  by  four  others,  and  waft 
beaten  and  kicked,  and  severe  and  painful  injuries  inflicted  upon  him,  for 
which  he  sued  to  recover  damages.  He  also  alleged  that  three  of  the  defend- 
autH  conspired  and  combined  with  R.  and  N.  in  the  commission  of  the  in- 
juries complained  of.  The  answer  traversed  the  allegations  of  the  petition, 
uud  in  the  seotind  paragraph  alleged  that  plaintiff  was  endeavoring  to  block 
the  polls  and  prevent  the  election  from  being  held,  and  without  any  cause, 
committed  an  assault  on  others,  including  defendant  Ryan,  and  that  bla 
conduct  result -td  in  an  altercation,  which  was  the  result  of  his  own  assault. 

ft 

The  court  sustained  a  demurrer  to  the  second  paragraph  of  the  answer,  and 
a  trial  was  had  uu  the  issues  presented  in  the  first  paragraph  of  the  answer,, 
which  resulted  in  a  verdict  in  favor  of  plaintiff  against  R.  for  $1,()00,  and  for 
$500  each  against  the  other  defendants,  from  which  this  appeal  is  prosecuted. 
Ic  is  iii8iste<i  tbat  the  court  erred  in  admitting  in  evidence  the  rules  of  the 
committee  reguhiting  the  conduct  of  the  election;  alBo  that  the  court  erred  in 
permitting  a  witness  to  testify  that  about  eleven  o'clock  the  committee  de- 
clared the  primary  election  off  an  account  of  various  disturbances  at  the 
polls.  Held— That  evidence  of  the  rules  of  the  committee  regulating  the 
holding  of  the  primary  election  was  Incompetent  as  ofBcers  of  primary  elec- 
tions have  the  same  powers  and  are  subject  to  the  same  limitations  as  officers- 
of  regular  State  elections.  It  was  also  error  to  permit  evidence  to  be  intro- 
duced Bbowing  tbat  the  primary  election  had  been  declared  off.  Errors  in 
instructions  given  are  also  urged  for  reversal.  Held— That  in  the  first  in- 
struction tbe  court  erred  to  the  prejudice  of  appellants  in  resting  the  au- 
thority of  appellee  upon  the  rules  of  the  committee  and  not  upon  the  statute. 
The  instruction  was  also  erroneous  and  prejudicial  in  not  defining  tbe 
limitation   upon   the  authority  of  tbe  oflSoer.    By  section   H70,  EeDtuoky 

vol.  24—96 
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"*  *  *  As  a  goDeiral  rale,  however,  the  purohaser  aoqnires  no  more  than  att 
equitable  title  prior  to  the  ezeoution  of  a  proper  deed." 

The  ooDtention  of  appellant'e  couDflel,  that  the  i^lgbt  9f  poBseaaioD  and  the 
right  to  receive  rents,  neoeaearily  carries  with  it  the  legal  title,  can  not  he 
DHilntalned.  There  are  many  ioatanoes  where  the  legal  title  may  be  in  a 
trustee,  with  the  possession  and  the  right  to  the  nsufrnct  of  the  property  re- 
maining in  the  cestui  qoe  trust.  It  seems  to  ns,  therefore,  that  the  title  of 
appellee  Wilson  in  the  land  in  question  was  merely  an  equitable  one,  and 
that,  as  such,  it  was  not  subject  to  levy  or  sale  under  execution,  and  that 
appellant's  remedy  for  subjecting  the  same  to  the  payment  of  her  debt  is 
under  the  provision  of  section  480  of  the  Oode,  and  not  under  sections  1081 
or  1709  of  the  Kentucky  Statutes.  Holding  this  vic^w,  we  think  the  oourt 
below  did  not  err  in  sustaining  the  demurrer  to  the  petition  as  amended 
«nd  upon  appellant's  refusal  to  plead  further  in  dismissing  her  petition. 

Whezefore,  the  judgment  is  afSrmed. 


BABKER,  &o.  V.  TENNESSEE  PAVING  BRICK  CO.,  &c. 

(Filed  February  4,  1908-Not  to  be  reported.) 

Street  improvements— Res  judicata— Contracts— This  action  was  brought 
against  appellants  on  apportioDment  warrants  issued  by  the  city  of  Som- 
erset to  appellee,  as  contractor,  for  the  construction  of  sidewalks  abutting 
appellants'  property.  A  judgment  resulted  in  favor  of  appellee,  from  which 
this  appeal  is  prosecuted.  On  appeal  it  is  insisted  that  the  proof  does  not 
«bow  a  right  in  appellee  to  recover  under  section  8667,  Kentucky  Statutes. 
It  is  also  insisted  that  as  this  court  has  heretofore  held  that  other  actions 
under  this  same  statute  should  be  dismissed,  that  those  oases  are  deoisive  of 
this,  and  the  matter  is,  therefore,  res  judicata.  Held— That  in  those  cases 
the  record  showed  that  the  actions  were  brought  before  the  work  was  oom- . 
pleted  under  the  contract,  and  those  actions  were,  therefore,  prematurely 
brought,  and  this  being  true,  it  is  not  a  bar  to  the  present  suit  as  a  judg- 
ment in  a  premature  suit  is  not  a  bar  to  another  action.  The  reg^ilar  pas- 
eage  of  the  ordinances  directing  the  improvements  to  be  made,  the  contract 
for  same,  the  acceptance  of  the  entire  work  and  the  apportionment  of  the  cost, 
Are  shown  by  copies  of  the  official  proceedings,  which  are  filed  with  the  petition 
and  not  denied.  There  is  no  allegation  of  fraud  or  mistake  on  the  part  of 
the  council.  It  is  thus  shown  by  the  proceedings  of  the  oouncll,  which  are 
attacked  in  no  way,  that  it  has  determined  that  the  entire  work  has  been 
done,  and  that  the  uontract  has  been  complied  with.  This  was  sufficient  to 
autborizti  a  recovery. 

Denton  &  Bobinson  for  appellants. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  an  action  against  the  property  owners  to  enforce  apportionment 
warrants  for  the  construction  of  the  sidewalk  on  Main  street  In  Somerset, 
Ky.  The  circuit  court  sustained  a  demurrer  to  the  petition,  but  on  appeal 
to  this  court  the  petition  was  held  sufficient  and  the  judgment  dlfmlssinfi 
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tbepetitloD  was  reyersed.  (Tennessee  Paving  Brlok  Oo.  y.  Barker,  &o.,  3& 
Ky.  Law  Bep.,  1069.)  On  the  retnrn  of  the  ease  the  defendants  filed  an- 
swer. The  conrt  sustained  a  demurrer  thereto,  and  the  defendants  have  ap- 
pealed. 

There  was  a  former  salt  to  enforoe  seven  of  these  warrants.  The  olronlt 
court  rendered  judgment  in  favor  of  the  plaintiffs.  The  defendants  appealed, 
and  In  this  oonrt  obtained  a  judgment  directing  the  petitions  to  be  dls- 
missed.  This  judgment  was  pleaded  by  these  defendants  In  bar  of  the  action 
as  to  them.  The  sufflolencj  of  this  plea  depends  on  what  was  determined 
on  that  appeal.  The  opinion  of  this  court  is  found  In  Barker  v.  Southern 
Construction  Co..  20  Ey.  Law  Bep.,  7P6.  The  court,  after  discussing  a 
number  of  irregularities  in  the  proceedings  of  the  council,  concluded  the 
opinion  with  these  words:  "If  it  be  conceded  that  the  plaintiff  presented  a 
prima  fade  right  to  recover,  we  are  still  of  the  opinion  that,  taking  the  en- 
tire proceeding  had  in  relation  to  the  contract,  the  performance  of  the  work 
and  the  so-called  apportionment  warrants,  that  the  same  failed  In  so  many 
substantial  respects  to  comply  with  the  law  that  the  plaintiff  has  failed  t& 
acquire  any  lien  upon  the  property  in  question,  and  that  the  judgment  ad- 
judging to  it  a  lien  is  erroneous." 

It  will  be  observed  that  the  court  did  not  rest  its  judgment  on  the  Irregu- 
lar proceeding  bad  in  relation  to  the  contract  alone,  nor  alone  on  the 
performance  of  the  work,  nor  alone  un  the  character  of  the  apportionment 
warrants;  but  on  all  these  things  combined.  In  so  resting  its  decision  the 
pourt  had  in  mind  section  8667,  Eentucky  Statutes  (under  which  the  action 
was  brought),  which  provides  that  "no  error  in  the  proceedings  of  the  board 
of  council  shall  exempt  from  payment  or  defeat  the  Hen  after  the  work  haa 
been  done  as  required  by  ordinance;  but  the  board  of  council  or  the  court  in 
which  the  suit  may  be  pending  shall  make  all  corrections,  rules  and  orders,. 
to  do  justice  to  the  parties  concerned." 

The  court,  among  other  things,  had  shown  that  the  work  had  not  been 
completed.  It  held  the  contract  was  entire,  and  that  a  proper  apportionment 
could  not  be  made  until  the  contract  was  completed;  and  it  was  to  this  it 
referred  when  it  used  the  words,  "the  performance  of  the  work,"  in  the  quo- 
tation made  above.  The  court  did  not  decide  that  the  Irregularities  of  the 
council  or  the  oh&raoter  of  the  apportionment  warrants  alone  would  defeat 
the  action,  and  could  not  do  so  in  view  of  the  statute  referred  to.  The  opin- 
ion is  not*,  therefore,  res  adjudicata,  that  either  of  these  objections  alone 
would  be  sufficient.  It  is  res  adjudicata  that  that  action  could  not  be  main- 
tained, but  it  is  not  conclusive  as  to  what  would  be  the  rights  of  the  parties 
after  the  work  was  all  done  and  the  objection  on  account  of  the  nonperform- 
ance of  the  entire  contract  was  removed. 

We,  therefore,  conclude  that  the  judgment  in  that  case  dismissing  that 
action  roust  be  considered  as  holding  merely  that  the  action  was  prema- 
turely brought,  and  this  being  true,  it  is  not  a  bar  to  the  present  suit  as  a 
'judgment  in. a  premature  suit  is  not  a  bar  to  another  action.  (Freeman  on 
Judgments,  section  968. ) 

In  the  second  paragraph  of  their  answer  the  defendants  stated  that  th» 
coDtraofeor  bad  failed  to  construct  the  sidewalk  in  accordance  with  the  or- 
dlnanoe  on  the  west  and  north  side  of  Main  street,  from  the  south  line  of 
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Mre.  T.  M.  Shepherd 'e. property  to  the  fpot  orossing  at  the  southeast  oomer 
of  Mrs.  J.  M.  Husklson's  property,  and  did  not  build  the  sidewalk  for  more 
than  half  the  dlstanoe  provided  Id  the  ordlnanoe  that  it  should  be  bailt; 
that  it  failed  to  boild  it  on  the  south  side  of  Main  street,  as  provided  in  the 
ordinance  and  contraot,  from  the  foot  orossing  at  Mrs.  J.  M.  Husklson's 
property  to  the  street  between  H.  B.  Johnson  and  J.  T.  Howell  as  therein 
provided;  that  it  failed  to  build,  oonstruct  or  reconstruct  the  sidewalk  in 
many  places  along  the  line  of  the  street  and  public  square  on  both  sides  of 
the  street  and  failed  to  grade,  construct  or  reconstrdct  the  sidewalk  which 
they  pretended  to  build  in  the  manner  provided  by  the  ordlnanoe  and  con- 
tract, in  that  they  failed  to  use  clean,  sharp  sand  or  to  remove  vegetable  or 
murky  material,  or  to  roll  or  ram  the  bed  of  the  sidewalk,  so  as  to  make  it 
solid,  or  to  spread  it  with  sharp  sand  for  the  depth  of  two  Inch^,  or  to  use 
good  vitrified  brick  as  provided  in  the  contraot,  or  to  set  the  outside  curbing 
eight  or  six  feet  from  the  property  linp,  as  provided' in  the  ordinance  and 
contract,  or  to  set  the  inside  curbing  of  stone  of  suttdeot  thickness  and 
dnrability  to  hold  the  pavement  in  its  place  as  therein  p^^ided;  but  used  in 
many  places  bats  and  broken  brick,  and  no  stone  whatever  for  the  Inside 
curbing  and  no  outside  cozbing  next  to  che  pavement,  and  in  many  places 
used  no  brick  for  some  distance  next  to  the  outside  curbing. 

The  ordinance  passed  by  the  city  council  ordained:  *' That  sidewalks  be 
constructed  on  the  east  side  of  Main  street,  from  Qriffln  avenue  to  the  foot 
orossing  at  Johnson's  Hall,  and  on  both  sides  of  said  street  from  the  said 
foot  crossing  at  Johnson's  Hall,  to  Mrs.  T.  M.  Shepherd's  property,  and  on 
the  west  and  north  side  of  said  street,  from  the  sooth  line  of  Mrs  T.  M. 
Shepherd's  property  to  the  foot  orossing  at  the  southeast  corner  of  Mrs.  J. 
M.  Huskison's  property,  and  on  the  south  side  of  said  street,  from  the  west 
line  of  Mrs.  M.  J.  Wait's  yard,  to  the  street  between  H.  B.  Johnson  and  J. 
T.  Howell,  and  both  sides  of  the  said  street  from  the  said  corner  of  Mrs.  M.  J. 
Huskison's  proi)erty  and  the  said  street,  between  Johnson  and  Howell,  to 
Fifth  street,  including  all  sides  of  the  public  square;  and  wherever  sidewalks 
have  heretofore  been  constructed  on  said  territory  the  same  shall  be  recon- 
structed so  as  to  have  uniformity  in  the  entire  construction  and  reodnstruo- 
tion  of  the  same,  in  accordance  with  'the  plans  and  specifications  as 
heretofore  provided."  9 

The  contract  was  let  '*for  the  construction  and  reconstruction  of  the  side- 
walks in  the  city  of  Somerset  on  Main  street,  from  GriflQn  avenue  to  Fifth 
sreet,  as  provided  by  the  ordinance."  On  August  12  the  city  engineer  re- 
ported to  the  oonnoU  that  the  contractor  had  completed  the  work  of  making 
the  sidewalk  on  Main  street,  from  Griffin  avenue  to  the  foot  crossing  at  John- 
son's Hall,  in  all  respects  as  set  forth  in  the  ordinance.  The  work  was  ao- 
oopted  by  the  council  and  the  cost  apportioned  among  the  property  owners. 
On  October  81  the  engineer  reported  that  the  work  of  making  a  sidewalk 
around  the  public  square  was  completed,  and  the  council  accepted  It  and  ap- 
portioned the  cost.  Later,  he  reported  that  the  contractor  had  completed  the 
work  of  making  the  sidewalks  from  the  foot  crossing  at  Johnson's  Hall  to 
the  north  line  of  Mrs.  T.  H.  Shepherd's  property.  The  oouncil  aoeepted  the 
work,  and  apportioned  the  oost  as  before.  On  November  S7  he  reported  that 
the  contractor  bad  completed  the  work  on  the  east  side  of  Main  street  from 


LOUISVILLE  KY.  CO.  V.  CASEY.  1527 

tibe  public  square  to  Third  street.  The  oouncil  then  examined  tbe  sidewalk, 
and  flDding  that  certain  defects  had  been  removed,  apportioned  the  cost 
among  the  property  owners.  In  bis  next  report  he  reported  that  the  work 
was  completed  on  the  east  side  of  Main  street  from  Columbia  street  to  Fifth 
street.  The  council  examined  the  work  and  finding  it  f^atisfactory,  accepted 
it.  On  September  14,  1896,  he  filed  his  final  report,  stating  that  the  con- 
tractor had  completed  the  work  of  con8tr.uctiDg  and  reconstructing  the  side- 
walk on  the  east  side  of  Main  street  from  GriflSn  avenue  to  the  foot  crossing 
at  Johnson's  Hall,  and  both  sides  of  the  street  from  that  foot  crossing  to  Mrs. 
T.  H.  Shepherd's  property,  and  on  tbe  west  and  north  side  of  the  street,  from 
the  south  line  of  Mrs.  T.  H.  Sbepherd's  property  to  the  foot  crossing  at  tbe 
southeast  corner  of  Mrs.  Huskison's  property,  and  on  the  south  side  of  the 
etreet  from  the  west  line  of  Mrs.  C.  Wait's  yard  to  the  stieat  between  H.  B. 
Johnson  and  J.  T.  Howell,  and  on  both  sides  of  the  street  from  the  said  cor- 
ner of  Mrs.  Huskison's  property  and  tbe  said  street  between  Johnson  and 
Howell  to  Fifth  street,  including  all  Fides  of  the  public  square.  The  work 
was  accepted  by  the  council,  and  the  cost  was  apportioned  among  tbe  prop* 
erty  owners. 

These  facts  are  all  shown  by  copies  of  the  official  prooeedings  of  the  coun- 
cil, which  are  filed  with  tbe  petition  and  not  denied.  There  is  no  allegation 
of  fraud  or  mistake  on  the  part  of  the  council.  It  is  thus  shown  by  the  pro- 
ceedings of  the  council,  which  are  attacked  in  no  way,  that  it  has  deter- 
mined that  tbe  entire  work  contracted  for  has  bt^en  done,  and  that  tbe  con- 
tract has  been  complied  with.  In  City  of  Henderson  v.  Lambert,  77  Ky.. 
SO.  it  was  said:  "This  court  has  several  times  decided  that  when  work  has 
been  accepted  by  tbe  proper  authority  of  a  city,  and  there  is  no  allegation  of 
fraud  or  collusion,  such  acceptance  is  conclusive  evidence  that  tbe  work  was 
performed  according  to  tbe  requirements  of  the  contract."  (Joyes  v. 
Shadburn,  11  Ky.  Law  Rep.,  892;  Whitfield  v.  Hippie,  11  Ky.  Law  Kep., 
386;  Bogard  v.  O' Brian,  14  Ky.  Law  Rep.,  648.) 

^  We,  therefore,  conclude  that  the  court  properly  sustained  the  demurrer  to 
the  answer. 

Judgment  aflSrmed. 


LOUISVILLE  RAILWAY  CO.  v.  CASEY. 

(Filed  February  4,  1908— Not  to  be  reported. ) 

Street  railways— Negligence— Infltructions— Verdict— Appellee  brought  this 
action  for  personal  injuries  sustained  while  getting  oflP  one  of  appellee's  elec- 
tric oars,  which  started  before  she  could  get  off,  throwing  her  to  tbe  ground 
and  severely  spraining  her  ankle,  and  she  recovered  a  judgment  for  11,000, 
damages  from  which  this  appeal  is  prosecuted.  It  is  insisted  that  the  court 
«rred  in  giving  an  iuEtructlon  authorizing  damagef  for  a  permanent  Injury, 
and  that*  the  verdict  is  excessive.  Held— That  tbe  court  properly  permitted 
the  jury  to  consider  the  case  on  the  theory  that  the  Injury  was  permanent 
as  the  proof  was  snffioient  to  authorise  the  tobmlfisloD  of  that  question. 

Fairleigh,  Straus  &  Eagles  and  Hazelrigg  &  Chenault  for  appellant. 

Foroht  &  Field  (or  appellee. 

Appeal  from  Jefferson  Ciroult  Court,  Common  Pleas  dlyisioD. 
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OpiDlon  of  tbe  court  by  Judge  Barker. 

Appellee,  Catherine  Casey,  in  ber  petition  states  tbat  she  was  a  paPBenger 
npon  one  of  tbe  appellant's  street  oars  running  over  its  line  on  Preston 
street,  in  Louisville,  Ry.  Just  before  tbe  car  in  question  reached  Roselane- 
street  appellee,  desiring  to  leave  tbe  oar,  rang  tbe  bell,  and  when  the  car 
stopped  at  Preston  and  Roselane  streets  sbe  attempted  to  alight  from  the 
rear  platform.  As  she  was  about  to  step  from  tbe  lower  step  of  the  platform 
to  the  ground  tbe  car  was  negligently  and  carelessly  started  by  appellant's 
employes  in  charge  thereof,  and  she  was  violently  thrown  to  the  ground, 
wrenching  and  spraining  her  ankle,  from  which  sbe  suffered  great  pain  and 
which  has  never  become  entirely  well,  it  remaining  so  weak  tbat  sbe  has 
not  been  able  to  walk  upon  it  since  with  ease  or  comfort  to  herself,  and  that^ 
by  reason  of  said  injury,  her  power  to  earn  money  has  been  substantially 
diminished. 

Appellant's  answer  put  in  issue  the  material  allegations  of  the  petition, 
and  also  pleads  contributory  negligence.  The  evidence  in  this  case,  as  is 
usual  in  cases  of  this  kind,  is  conflicting  and  contradictory.  That  for  the 
appellee  shows  a  case  of  gross  neglect  on  the  part  of  appellant's  servHntH  and 
employes  in  charge  of  the  oar  in  question;  whereas,  tbe  evidence  for  appel- 
lant shows  no  neglect  whatever  upon  the  part  of  Its  agents  or  emplujeF.  but» 
on  the  contrary,  the  kindest  and  most  considerate  treatment  of  aijpellee; 
tbat  she  was  helped  down  from  tbe  car  by  tbe  conductor,  and  stunjblt-d  and 
fell  in  the  street  after  the  street  car  bad  paEsed  twenty-five  or  thirty  jarda 
beyond  the  point  where  she  bad  alighted. 

Tbe  jury  which  tried  tbe  case  evidently  believed  tbe  witnesses  for  appellee^ 
as,  upon  trial  of  tbe  case,  they  returned  a   verdict  of  11,000  in   her  favor. 
Upon  this  appeal  appellant  rests  its  right  of  reversal   upon   two  grounds  r 
First,  that  tbe  court  erred  in  submitting  tbe  question  of  permanent  Injury  to 
the  jury;  and,  second,  that  tbe  verdict  is  excessive.    We  think   there  was. 
sufficient  evidence  of  permanent   injury  to  authorize  a  submission   of  the- 
question  to  the  jury.    Appellee  testified  that  her  ankle  has  never  recovered 
its  strength,  and  tbat  sbe  walks  with  dIfiSculty;  is  unable  to  go  up  and  down 
the  steps  as  sbe  bad  done  before,  and  tbat  she  still  suffers  pain  from  the  in- 
jury in  question;  and  we,  therefore,  believe  that  tbe  court  did   not  err  in. 
submitting  the  question  as  to  whether  or  not,  under  all  tbe  circumstunces. 
appellee  was  permanently  injured,  to  tbe  jury. 

The  amount  of  tbe  verdict  we  believe  to  be  full  large;  but  we  can  not  say 
that,  under  all  tbe  oircumstanccR  of  this  case,  it  was  excessive;  certainly 
not  so  much  so  as  to  warrant  us  in  invading  the  province  of  the  jury  in  »h- 
timating  it. 

If  tbe  witnesses  for  tbe  appellee  are  to  be  believed,  the  negligence  of  ap- 
pellant's employes  was  great  and  reprehensible;  and  it  was  peculiarly  within 
tbe  province  of   tbe  jury,  who  bad   all  the  parties  before  them,  who  beard 
tbe  testimony   and  saw  the  demeanor  of  tbe  witnesses,   to  judge  of  thelr^ 
credibility,  and  to  estimate  and  fix  the  damage  snataiDed  by  appellee. 

Perceiving  no  error  in  tbe  record  the  oase  is  affirmed. 
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ATCHISON  V.  CITY  OF  OWENSBORO,  &o. 

(Filed  February  4,  1908.) 

AttorDey'ii  fees— Appellant  wae  olty  attorney  for  appellee  from  January  1, 
1894,  to  January  1,  1898;  that  daring  bis  term  of  office  a  controversy  aroie  as 
to  the  liability  of  the  banks  to  pay  municipal  taxes.  Under  bis  direotloui 
the  city  collector  proceeded  to  collect  the  taxes,  and  suits  were  instituted, 
enjoining  the  collection  of  said  taxes.  Appellant  represented  the  city  In  the 
circuit  court,  and  on  the  trial  the  Injunction  was  dissolved.  An  appeal  was 
prosecuted  to  the  Court  of  Appeals  and  an  afSrmance  was  had,  wltb  damages, 
which  amounted  to  something  over  11,000.  The  banks  prosecuted  an  appeal' 
to  the  (Tnlted  States  Supreme  Court,  which  resulted  in  affirmance  of  the 
judgment,  with  daiuages.  When  the  case  came  on  to  be  heard  in  the  Su- 
preme Court  appellant's  term  of  office  had  expired,  and  he  Informed  thtt 
council  of  the  pendency  of  the  appeal,  and  asked  whether  he  should  attend 
to  it.  No  response  was  made  to  his  letter,  but  be  went  to  Washington  and 
attended  to  the  suit  at  an  expense  of  190.  The  city  collected  tl8,869.56  from 
the  banks,  and  refused  to  pay  him  anything  for  his  sezvices  or  on  account  of 
his  expenses  to  Washington.  He  instituted  this  action  to  recover  10  per 
cent,  of  this  amount,  under  section  8314,  Kentucky  Statutes,  and  the  amount 
of  his  expenses.  Held— That  in  defeating  the  actions  brought  by  the  banks 
against  the  city  apt>ellant  did  not  recover  anything  except  the  damages, 
which  were  given  on  the  affirmance  of  the  case,  to  which  he  was  entitled  to- 
10  per  cent,  commission,  but  he  was  not  entitled  to  his  expenses  to  Wash- 
ington, as  h^  went  at  his  own  aaggeatioo  as  a  volunteer. 

Chas.  S.  Walker  and  Lucius  P.  Little  for  appellant. 

George  W.  Jolly  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  the  attorney  of  the  city  of  Owensboro  from  January  1,  1894» 
to  January  1,  1898.  In  the  year  1894  there  was  a  controversy  between  the 
banks  and  the  city  as  to  whether  they  were  liable  to  lauoicipal  taxation. 
As  city  attorney  appellant  advised  the  tax  collector  to  proceed  to  collect  the- 
taxes.  As  soon  as  proceedings  were  instituted  for  this  purpose  by  the  tax 
collector  the  banks  filed  their  petitions  in  the  Daviess  Circuit  Court,  obtain- 
ing an  injunction  against  the  collection  of  the  taxes.  Appellant,  as  city 
attorney,  was  directed  to  defend  the  suits,  which  he  did,  and  on  March  2, 
1896,  obtained  a  judgment  in  the  Daviess  Circuit  Court  dismisBing  the  peti- 
tions and  dissolving,  with  damages,  the  injunctions.  The  damages  awarded 
on  the  dissolution  of  the  injunctions  amounted  to  something  over  a  $i,000. 
The  banks  prosecuted  an  appeal  from  the  judgment  of  the  Daviess  Circuit 
Court  to  this  court.  Appellant,  as  city  attorney,  represented  the  city  on 
these  appeals,  and  on  Maroh  34, 1897,  obtained  an  affirmance  of  the  judgment 
of  the  circuit  court,  with  10  per  cent,  damages  on  the  supersedeas.  From 
the  decision  of  this  court  the  banks  on  August  8,  1897,  prosecuted  an  appeal 
to  the  Supreme  Court  of  the  UDlted  States,  and  before  that  appeal  waa 
beard  appellant's  term  as  city  attorney  ended.  After  the  end  of  his  term 
be  wrote  to  the  city  council,  calling  attention  to  the  cases  and  offering  to  go 
to  Washington  and  attend  to  them  if   the  council  wished  him  to  do  so.    The 

vol.  24—97 
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ootiDoll  laid  the  oominunication  on  the  table.  Appellaot,  however,  at  his 
own  exi)eDse,  went  to  Washineton,  and  iu  oonnection  with  his  fiuccessor, 
the  acting  city  attorney,  attended  to  the  cases  in  the  Supreme  Court,  his 
expenses  in  this  matter  bein;;  something  over  |90.  On  April  8,  1899.  the 
Supreme  Court  aflSiuiod  the  judgment  of  this  court.  After  this  the  city 
council  directed  its  tax  collector  to  collect  the  taxes,  which  he  did,  and  re- 
fused to  pay  appellant  anything  for  his  .<;ervices,  or  on  account,  of  his  ex- 
penses, and  he  thereupon  filed  this  suit  to  recover  therefor.  The  amount 
collected  by  the  city  tax  collector  from  the  banks  was  $18,859.56,  and  appel- 
lant insists  that  a  much  larger  amount  was  due  by  them,  which  the  tax 
oollectoi  failed  to  collect.  He  claims  that  he  is  entitled  to  10  per  cent,  on 
the  amount  paid  by  the  banks,  or  which  should  have  been  paid  by  them. 

Section  8314,  Kentucky  Statutes,  Is  as  follows:  "The  city  attorney  shall 
be  paid  an  adequate  annual  salary,  payable  monthly  out  of  the  city  treas- 
ury, the  same  to  be  fixed  by  ordinance  before  his  election,  and  not  changed 
during  his  term  of  office.  In  addition  to  his  salary  the  city  attorney  f^hall 
be  paid  hia  expenses  when  it  shall  be  necessary  for  him  to  go  out  of  the  city 
to  attend  to  legal  business  for  the  city,  and  10  per  cent,  upon  all  sums  re- 
covered and  collected  by  him  for  the  city." 

As  appellant  was  not  city  attorney  when  he  went  to  Washington,  and  was 
not  requested  or  employed  by  the  council  to  go  there,  he  has  no  claim  against 
the  city  for  his  exi)enses  in  this  behalf.  The  city  attorney  then  in  ofiBce  did 
go  in  behalf  of  the  city,  and  was  in  Washington  attending  to  the  niattrr, 
and  appellant's  position  in  the  case  was  wholly  that  of  a  volunteer.  He  has 
no  claim,  therefore,  against  the  city  for  the  docket  fees  allowed  in  that 
court,  or  for  his  personal  expenses.  The  services  rendered  in  the  Daviess 
Circuit  Court,  and  in  this  court,  stand  upon  a  different  plane.  He  was  the 
city  attorney  when  these  services  were  rendered.  In  attending  to  the  cases 
he  was  in  disch»rge  of  his  duties  as  city  attorney.  Whether  such  services,  in 
the  contemplation  of  the  statute,  were  covered  by  the  "adequate  annual  sal- 
ary, payable  minthly  out, of  the  city  treasury,"  as  therein  provided,  or 
whether  he  is,  therefore,  entitled  to  10  per  cent,  of  the  sums  In  controversy 
in  those  actions,  is  a  question  which  must  be  determined  from  the  language 
of  the  statute  itself. 

The  suits  which  the  banks  had  brought  against  the  city  were  proceedings 
Instituted  by  them  to  prohibit  the  city  from  collecting  the  taxes.  Appellant 
merely  defended  these  suits.  He  did  not  recover  anything  in  those  actions, 
except  the  damages  on  the  dissolution  of  the  injunctions  and  the  damages 
on  the  sunersedeas.  The  term  "recover"  has  a  well-deflned  meaning  in  the 
law,  and  this  meaning  had  been  the  matter  of  adjudication  by  this  court 
prior  to  the  adoption  of  the  present  statutes.  Under  the  statute  giving  an 
attorney  a  lien  for  monny  or  property,  which  may  be  recovered  in  an  action 
prosecuted  by  him,  it  was  held  that  the  defendant's  attorney,  who  merely 
defeated  a  judgment  which  was  sought  against  his  client,  had  no  lien  on 
the  fund  which  was  in  controversy.  (Wilson  v.  House,  73  Ky.,  406.)  We, 
therefore,  conclude  that  for  merely  defending  the  suits  brought  by  the  banks 
it  can  not  fairly  be  said  that  appellant  recovered  anything  for  the  city,  ex- 
cept the  judgment  for  damages,  and  that  he  is  not  entitled  under  the  statute 
to  10  per  cent,  of  the  amount  of  the  taxes  in  controversy  Ijq  that  case,  which 
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1m  did  sot  Id  any  legal  sense  reoover.  The  ptirpose  of  the  statute  seeins  to 
iMiTe  bees  to  make  the  attorney  diligent  In  reooveiing  and  collecting  money 
-doe  the  city  where  the  olalm  was  placed  in  bis  hands  for  collection.  If  the 
statute  were  oonstraed  to  give  the  attorney  10  per  cent,  of  the  amount  in 
oootroversy  in  all  aotions  which  he  might  defend,  the  purpose  of  the  statute 
In  providing  for  him  an  adequate  annual  salary  would  be  entirely  defeated. 

The  court  adjudged  appellant  entitled  to  10  per  cent,  of  the  damages  re- 
covered by  him  for  the  city,  and  of  this  the  city  complains  on  the  ground 
that  he  did  not  collect  the  money.  But  the  statute  should  receive  a  reason- 
able coDStruotiOD.  Appellant  obtained  a  judgment  for  the  money  and  an 
affirmance  of  the  judgment  of  this  court.  The  collection  of  the  judgments 
was  delayed  by  the  appeal  to  the  Supreme  Court  of  the  United  States,  with- 
out his  fault  and  by  matters  over  which  he  had  no  control.  He  did  all  he 
could  do.  The  judgments  were  good,  and  in  view  of  appellant's  faithful 
services  for  the  city,  and  his  skill  and  efflclency  in  those  actions  securing  to 
the  city  valuable  liirhts,  which  It  enjoys,  we  are  not  prepared  to  say  that, 
under  all  the  fact4  of  the  case,  there  was  any  error  of  the  court  In  the  judg- 
ment to  this  extent. 

The  judgment  complained  of  is,  therefore,  affirmed  on  the  original  and 
«ros8  appeal. 


INGRAM  V.  COMMONWEALTH 
(Filed  February  5,  1903.) 

1.  Criminal  law^-Seduotion  under  promise  of  marriage— Bvldence^In - 
struotloD— Appellant  prosecutes  this  appeal  from  a  conviction  and  sentence 
to  conflnement  in  the  penitentiary  for  three  years  under  au  indictment 
charging  him  with  seduction  of  a  female  under  twenty-one  years  of  age 
under  promise  of  marriage.  Appellant  complains  because  the  court  refused 
to  permit  the  woman  to  testify  that  in  a  conversation  between  her  and  ap- 
pellant he  told  her  that  when  he  went  to  get  her  father's  consent  he  told  him 
that  be  had  had  eeznal  intercourse  with  his  daughter.  Held—That  while 
the  daughter  should  have  been  permitted  to  make  such  statement,  the  re- 
fusal to  permit  same  to  be  made  was  not  prejudicial  as  both  appellant  and 
the  father  deny  that  such  a  statement  was  made  in  a  conversation  between 
them. 

2.  Instruction—The  court  erred  to  the  prejudice  of  appellant  in  falling  to 
^Ive  to  the  jury  an  instruction  to  the  effect  that  if  they  believed  from  the 
evidence,  appellant,  after  the  seduction  of  the  girl  and  before  his  marriage  to 
another  woman,  in  good  faltb  offered  to  marry  her,  but  was  prevented  from 
'doing  so  by  her  refusal  to  consent  thereto,  if  she  did  so  refuse,  he  was  en- 
titled to  an  acquittal.  Appellant  had  the  right,  under  the  statute,  to  con. 
-done  the  offense  by  offering  in  good  faith  to  marry  the  girl,  and  the  jury 
abould  have  been  so  instructed. 

W.  S.  Pryor.  M.  O.  Scott  and  Romine  &  Miller  for  appellant. 

Clifton  J.  Pratt  and  2^.  H.  Todd  for  appellee. 

Appeal  from  MetCAlfe  Ctroait  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Robert  Ingram,  colored,  was  indicted  in  the  Metcalfe  Cir- 
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oult  Court  for  the  sednotioD,  under  promise  of  marriage,  of  one  CDrlls  Pen- 
dletoD.  also  oolored,  a  female  under  twenty-one  years  of  age.  The  trial 
resulted  in  a  oonvlotion,  his  punishment  being  fixed  by  the  verdict  of  the 
jury  at  three  years'  oonflnement  In  the  penitentiary. 

The  motion  of  appellant  for  a  new  trial  having  been  overruled,  he  prose- 
cutes this  appeal.  There  are  but  two  questions  necessary  to  be  considered 
by  this  court:  First,  did  the  lower  court  err  In  refusing  to  permit  appellant'^ 
counsel,  upon  cross-exam inatioo,  to  ask  the  prosfvutriz  in  referenoe  to  a- 
conversation  she  had  with  appellant,  in  which  the  latter  claimed  to  have 
reported  to  her  what  had  been  said  by  her  father  in  refusing  his  oonrant  to- 
their  marriage;  second,  did  the  court  err  in  refusing  to  give  instruction  No. 
8,  asked  by  appellant's  counsel. 

The  following  facts  seem  to  be  fully  established  by  evidence,  to  wit:  First, 
that  appellant  did,  on  at  least  two  occasions,  have  sexual  intercourse  with 
the  girl.  Curtis  Pendleton;  second,  that  be  did  promise  to  marry  her;  and, 
third,  that  the  father  of  the  girl  refused  his  consent  to  such  marriage. 
There  is,  however,  this  difference  between  the  statements  of  the  prosecotiner 
witness  and  those  of  appellant.    She  says  the  promise  of  marriage  was  made 
by  appellant  before,  and  when  he  first  had  carnal  knowledge  of  her,  and  he 
says  it  occurred  afterward.    She  also  testified  that  no  other  man  ever  had« 
similar  intercourse  with  her,  and  that  she  would  not  have  yielded  her  person 
to  the  gratification  of  appellant's  lust  but  for  his  promise  to  marry  her,  and 
his  assurance,  as  a  minister  of  the  gospel,  that  he  would  comply  with  hia 
promise. 

Appellant  testified  that  after  bf.s  Illicit  intercourse  with  the  girl  he  offered 
in  good  faith  to  marry  her,  and  asked  her  father  to  permit  him  to  do  so,  but 
the  latter  refused  his  consent;  that  be  then  reported  to  the  daughter  what 
the  father  said,  and  she  refused  to  marry  him  without  her  father's  consent. 
Appellant  further  testified  that  he  later  went  to  see  the  girl  and  offered  to 
take  hei  to' Tennessee  and  marry  her  without  her  father's  consent,  but  she 
refused  to  go  with  him,  and  not  a  great  while  thereafter  he  married  another 
woman.  These  conversations  were  denied  by  the  girl  in  rebuttal,  and  she 
also  testified  that  she  did  not  refuse  to  go  with  him  to  Tennessee  to  be  mar- 
ried, but,  upon  the  contrary,  asked  him  to  take  her  to  that  State  for  that 
purpose,  which  he  refused  to  do. 

George  Pendleton,  the  father  of  Curtis,  when  introduced  as  a  witness,  ad- 
mitted that  appellant  had  asked  bis  permission  to  marry  her,  but  that  he 
had  refused  his  consent  on  account  of  her  youtb,  and  so  informed  appellant. 
He  also  testified  that  he  did  not  know  at  the  time  of  the  conversation  with 
appellant  that  the  latter  had  seduced  his  daughter.  The  question  asked  by 
appellant's  counsdl  of  the  girl  on  cross-examination,  which  she  was  not 
permitted  by  the  court  to  answer,  was  in  substance  as  follows:  **WheD  the 
defendant  returned  to  you  from  your  father  did  he  not  state  to  you  what 
had  passed  between  him  and  your  father  about  the  marriage,  and  tell  yon 
what  your  father  said  about  it?"  It  was  avowed  by  counsel  that  the  witness, 
if  permitted  to  ansif^er  the  question,  would  have  said:  "The  defendant  did 
tell  me  that  he  had  stated  to  my  father  that  he  had  bad  intercourse  with 
me,  but  that  my  father  would  not  let  me  marry  him,  and  I  told  him  tbat-I 
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"kmw  I  was  pregoaot,  but  I  wodM  Dot  marry  blm,  or  go  to  TeDDessee  with 
him. 

Though  the  avowal  shows  that  a  part  of  the  expected  answer  would  Dot 
liave  beoD  respODSlye  to  the  qoestioD,  still  we  thlDk  the  question  Dot  im- 
proper as  the  girl  testified  that  appellant,  with  her  koow ledge,  went  to  her 
father  to  obtain  hisoonsent  to  their  marriage;  she  saw  them  in  oonsnltation, 
«Dd  as  be  immediately  reported  to  her  what  had  been  said  by  the  father,  she 
ahoold,  we  think,  have  been  permitted  to  state  all  that  was  said  by  appel- 
lant and  herself  wl^en  he  reported  to  her  the  oonversation  with  her  father. 
"We  are  of  oplnioni^however,  that  the  refusal  of  the  lower  court  to  permit 
the  question  to  be  aDSwered  did  not  operate  to  the  prejudice  of  appellant, 
as  he  and  Qeorge  Pendleton  both  testified  that  he  did  not,  In  the  oonversa- 
tiou  mentioned,  inform  the  latter  that  he  had  bad  intercourse  with  the 
-daughter. 

While  we  do  not  think  it  would  have  bepn  proper  for  the  lower  court  to 
Instruot  the  jury  in  form  as  set  forth  in  inatruotlon  No.  8,  asked  by  counsel 
for  appellant,  we  are  of  the  opinion  they  should  have  been  instructed  In 
^eubstance  that  if  they  believed  from  the  evidence  appellant,  after  the  seduc- 
tion of  Curtis  Pendleton,  and  before  his  marriage  to  another  woman,  in 
good  faith  offered  to  marry  her,  but  was  prevented  from  doing  so  by  her  re- 
fusal to  consent  thereto,  if  she  did  so  refuse,  be  was  entitled  to  an  acquittal. 
Such  an  instruction  with  those  given  by  the  court  would,  we  think,  have 
presented  the  whole  law  of  the  case  to  the  Jury. 

The  prosecutrix  and  her  father  corroborate  the  appellant  as  to  tbe  offer  of 
marriage  made  by  him  at  the  time  the  father  refused  bis  consent,  and 
though  the  daughter  denied  that  any  offer  of  marriage  was  made  by  appel- 
lant after  her  father's  consent  was  refused,  appellant  testified  that  he  did 
^gain,  and  in  good  faith,  make.sucb  offer,  notwithstanding  the  opposition  of 
the  parent.  We  are  unable  to  say  what  credit,  if  any,  was  given  by  tbe  Jury 
Xo  these  statements  of  appellant,  or  what  weight  they  might  have  given 
them  under  proper  instruotlons  from  the  court.  In  any  event,  we  know  the 
tailure  of  the  trial  court  to  Instruct  tbe  jury,  as  indicated,  deprived  appel- 
lant of  any  beoeflt  that  he  might  otherwise  have  received  from  his  testimony 
y?ith  respect  to  the  offer  of  marriage,  as  effectually  as  if  the  testimony  had 
been  excluded  altogether  from  tbe  oouslderation  of  the  jury. 

The  statute  under  which  this  prosecution  against  appellant  was  instituted 
<seotion  1914,  subdivision  12,  chapter  Sft,  Kentucky  Statutes)  provides  that 
^'no  prosecution  shall  be  instituted  when  tbe  person  charged  shall  have 
married  tbe  girl  seduced,  and  any  prosecution  iijstltuted  shall  be  discon- 
tinued if  the  party  accused  marry  the  girl  seduced  before  final  Judgment. 
All  prosecutions  under  this  section  shall  be  instituted  within  two  years  after 
the  commission  of  the  offense." 

This  court,  in  the  case  of  the  Commonwealth  v.  Wright,  16  Ky.  Law  Rep., 
S61,  affirmed  the  Judgment  of  the  circuit  court  which  dismissed  an  indict- 
ment for  seduction  against  Wright,  who  appeared  in  court  upon  the  call  of 
the  case  for  trial,  and  offered  then  and  there  to  marry  tbe  woman  whom  he 
bad  seduced,  but  she  refused  the  offer  aud  tbe  marriage  did  not  take  place. 

In  recording  its  approval  of  the  action  of  tlie  lower  court  in  dismissing 
4he  prosecution   this  court  said  :  ' '  The  marriage  of  tbe  parties  is  tbe  pur- 
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pose,  intent  and  spirit  of  the  statote,  within  its  keeping  tbe  past  misery  an^ 
shame  may  be  fortsotten,  the  future  happiness  of  both  secured,  so  that  tb» 
statute  being  so  construed,  althouf^h  the  seducer  be  forced  almost  to  the  very 
doors  of  the  penitentiary  before  offering  to  fulfill  his  promise  of  marriage, 
yet  having  done  so  in  good  faith  and  his  offer  having  been  declined,  he  can 
do  no  more.  The  woman  and  not  the  man  defeats  the  object  and  purpose  of 
the  law." 

If,  therefore,  the  offense  denounced  by  the  statute  may,  as  in  the  case 
supra,  be  condoned  because  of  an  offer  of  reparation  mnde  at  the  eleventh 
hour,  may  not  an  earlier  offer  of  atonement  by  the  offender  mertt  a  like 
favor  at  the  hands  of  the  law  ? 

Appellant  testified  that  such  an  offer  was  made  by  him  in  good  faith,  and 
If  BO,  and  it  was  rejected  by  the  prosecutrix,  the  defense  thus  presented  waft 
authorized  by  tbe  statute,  and  the  jury  should  have  been  instructed  thereon 
by  the  court. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  Is  reversed  and 
the  case  remanded  for  a  new  trlHl  and  such  other^proceedings  as  may  not  be^ 
inconsistent  with  this  opinion. 


MASILLON  ENGINE  AND  THRESHER  CO.  v.  GABR.  &o. 
(Filed  February  5,  1902— Not  to  be  reported.) 

1.  Husband  and  wife— Homestead— -A  mortgage  on  land  was  signed  by 
husband  and  vv^ife  to  secure  an  indebtednesfl  to  appellant.  The  name  of  the^ 
wife  did  not  appear  in  tbe  mortgage  as  one  of  the  grantors.  In  an  action 
to  enforce  collection  of  the  debt  it  is  urged  that  tbe  wife  had  not  relin- 
quished her  homestead  in  the  land.  Held— That  said  mortgage  was  InsuflB- 
cient  to  release  the  homestead  interest  and  the  proof  showed  it  to  be  of  lesa 
value  than  tl,0OO. 

2.  Evidence— Tbe  evidence  in  the  case  is  insofflolent  to  show  that  tbe 
husband  had  improved  the  property  out  of  his  own  means  so  as  to  increase' 
its  value  beyond  11,000. 

Wm.  M.  Cravens  for  appellant. 

H.  K.  Bourne  and  W.  O.  Jackson  for  appellees. 

•    Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  defendants,  James  W.  Carr  and  his  wife,  Amy  A  Cnrr.  signed  and 
acknowledged  the  following  mortgage  to  appellants  upon  a  bouse  and  lot 
occupied  by  them  as  a  homestead,  worth  about  1400: 

"This  Indenture,  given  and  entered  into  this  20t.h  day  of  June,  1898,  be- 
tween James  W.  Carr,  of  the  first  part,  and  tbe  Masillon  Engine  and  Thresher 
Co.  (Incorporated  of  Masillon,  O.),  of  the  st'oond  part:  Witnesseth,  that  the 
party  of  tbe  first  part,  for  and  in  oonslderntlon  of  bis  indebtedness  to  tbe 
party  of  the  second  part,  as  follows:  *  *  *  And  to  secure  the  payment  of 
tbe  same,  we  have  granted,  bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell  to  tbe  party  of  tbe  second  part  all  tbe  following  de- 
scribed real  estate :  *  •  *  This  indenture  is  conditioned  as  follows :  llie 
■aid  James  W.  Carr  is  indebted  to  tbe  said  Masillon  Engine  and  Thresher- 
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Co.,  an  aforesaid;  now  if  said  parties  of  tbe  first  part,  or  any  one  for  them, 
sball  pay  said  indebtedness  at  the  maturity,  this  indenture  shall  be  void, 
else  remain  in  full  force.'  And  the  said  parties  of  tbe  first  part  herebj^  waive 
and  relinquish  to  tbe  said  party  of  tbe  second  part  all  claims  tbey  have  or 
may  have  to  said  property  under  the  homestead  laws  of  this  State." 

In  this  suit  plaintiffs^  asked  an  enforcement  of  this  mortgage  lien  and  for 
a  sale  of  the  mortgaged  property  to  satisfy  their  debt.  Defendants,  among 
other  defenses,  relied  on  their  answer,  siy  that  at  the  date  of  the  execution 
of  the  mortgage,  and  long  prior  thereto,  they  were  bona  fide  housekeepers 
with  a  family,  occupying  and  using  and  claiming  tbe  house  and  lot  covered 
by  the  mortgage  as  a  homestead;  and  that  it  was  of  less  value  than  11,000; 
that  the  defendant's.  Amy  A.  Carr's,  name  did  not  appear  in  the  body  of 
the  mortgage;  and  that  her  mere  signature  thereto  was  not  a  release  or 
waiver  by  her  of  her  homestead  exemption.  The  plaintiff  for  reply  to  this 
averment  of  the  answer  denies  that  the  signature  of  Amy  A.  Carr  was  not 
sufficient  evidence  of  a  release  and  waiver  of  her  homestead  right  in  the 
mortgaged  property,  and  affirmatively  alleges  that  since  the  execution  of  the 
notes  sued  on  and  the  mortgage  the  defendant,  James  W.  Carr,  had  built 
valuable  additions  tp  the  house,  and  had  al!4o  erected  a  barn  on  tbe  lot, 
wliich  materially  enhanced  the  value  of  the  property;  that  these  improve- 
ments were  erected  out  of  the  means  acquired  or  earned  by  him;  that  they 
were  unable  to  state  the  value  of  such  improvements,  but  that  they  would 
amount  to  a  oonsiJerable  sum,  and  asked  that  the  property  be  subjected  to 
the  extent  of  the  value  of  such  Improvements.  A  general  demurrer  was  sds- 
tained  to  this  reply,  and  upon  final  submission  it  was  held  that  the  home- 
stead of  defendants  could  not  be  subjected  to  the  payment  of  plaintiff's  debt. 

Upon  this  appeal  it  is  insisted  for  appellants  that  they  were  entitled  to 
subject  the  homestead  of  appellees  to  tbe  payment  of  their  debt,  and  that 
the  trial  court  erred  in  not  so  adjudging.  It  is  further  claimed  that  if  the 
mortgage  did  not  convey  the  entire  homestead,  that,  in  any  event,  the  ohan- 
oellor  erred  In  sustaining  tbe  demurrer  to  their  reply,  in  which  they  sought 
to  recover  for  valuable  Improvements  alleged  to  have  been  made  upon  tbe 
homestead  after  the  creation  of  their  debt.  The  law  is  well  settled  In  this 
State  that  a  homestead  right  is  not  waived  by  a  mortgage,  signed  and  ac- 
knowledged by  the  mortgagor  and  his  wife,  wherein  she  is  mentioned  as  a 
party  of  the  first  part,  but  does  not  join  in  the  grant,  nor  in  any  manner 
express  in  terms  her  intention  either  to  relinquish  her  dower,  or  join  her 
husbaad  in  waiving  his  right  to  the  homestead  exemption.  This  question 
was  first  considered  in  Wing  v.  Hayden,  &o.,  73  Ky.,  276,  and  was  followed 
up  by  MoGrath  v.  Berry,  76  Ky..  871.  In  that  case  the  wife  was  mentioned 
as  a  party  of  the  first  part,  and  she  signed  and  acknowledged  the  instru- 
ment, but  she  did  not  join  in  the  grant,  nor  in  any  manner  express  in  terms 
her  intention  to  join  her  husband  in  waiving  hia  right  to  the  homestead 
ezemptloD,  and  it  was  held  that  the  homestead  did  not  pass,  and  this 
rnle  has  been  since  steadily  adhered  to.  In  this  case  the  name  of  the  wife 
does  not  appear  even  as  a  grantor  In  the  mortgage.  Her  only  connection 
with  the  instrument  appears  in  her  signature  thereto.  We  are,  therefore,  of 
the  opinion  that  defendants  were  not  divested  of  the  homestead  exemption 
under  and  by  virtue  of  tbe  conveyance  of  the  husband. 
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Nor  did  tbe  ohanoellor  err  Id  niBtainliig  the  demurrer  filed  to  the  reply. 
If  appellant  desired  to  subject  to  tbe  payment  of  their  debt  any  other  or 
different  interest  in  tbe  mortgaged  property  than  was  stated  In  their  orig- 
inal petition,  it  should  have  been  done  by  an  amended  petition,  and  not  by 
reply.  But  even  if  we  waive  this  irregularity  in  the  pleading  and  treat  the 
reply  as  in  effect  an  amended  petition,  it  does  not  state  a  good  oause  of 
aotlon.  It  does  not  deny  that  tbe  property  is  of  less  value  than  tl,000,  and 
that  defendants  oooupied  it  as  a  homestead.  There  is  no  averment  fixing 
distinctly  the  amount  which  the  alleged  improvements  added  to  the  peouni- 
ary  value  of  the  homestead.  And  construing  this  pleading  most  strongly 
against  the  plaintiff,  we  must  conclude  that  this  alleged  enhancement  in 
value  of  the  homestead  was  inconsiderable,  or,  at  least,  not  sufBolent  to 
bring  it  within  the  rule  announced  in  Mlohols  v.  Sennett,  78  Ey.,  680;  Fish 
V.  Hunt,  81  Ky.,  684,  and  Mosely  v.  Bevins,  91  Ky.,  260. 

For  reasons  indicated  the  judgment  is  aflQrmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  GILLIAM'S  ADM'X. 

(Filed  Februarys,  1908-Not  to  be  reported.) 

Railroads—Negligence— Instructions— Damages— Appellee's  intestate  was  a 
fireman  on  a  freight  train  on  appellant's  road.  Some  of  the  oars  in  the 
train  were  not  provided  with  air  brakes.  At  a  water  station  the  fireman 
had  gotten  out  on  the  tender  to  adjust  the  water  spout,  as  it  was  his  duty  to 
do,  and.  while  engaged  in  this  act  a  portion  of  the  train  which  had  become 
detached  ran  against  the  section  attached  to  the  engine  with  such  force  as 
to  knock  tbe  fireman  from  tbe  tender,  and  caused  such  injuries  as  resulted 
in  his  dcHth.  This  action  for  damages  by  his  administrator  resulted  in  a 
verdict  for  110,000  damages,  from  which  this  appeal  is  prosecuted.  It  is  in- 
elated  that  the  court  erred  in  refusing  to  give  a  peremptory  instruction  to 
the  jury  to  find  for  defendant.  It  is  also  insisted  that  the  court  erred  in 
giving  an  instruction  authorizing  punitive  damages.  Held— That  there  be- 
ing evidence  showing  negligence  on  tbe  part  of  tbe  agents  and  employes  of 
the  company,  tbe  court  properly  refused  to  give  a  perempt-ory  instruction. 
The  instruction  permitting  a  finding  as  to  punitive  damages  was  properly 
given  as  tbe  evidence  fails  to  show  that  any  of  the  brakemen  were  in  their 
proper  places  when  the  train  parted  to  give  any  warning  whatever.  The 
verdict  is  not  excessive  in  view  of  the  gross  negligence  proven. 

W.  F.  Browder,  J.  C.  Browder,  B.  D.  Warfleld  and  Edward  W.  Hines  for 
appellant 

B.  F.  Proctor  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Tbe  appellant  has  appealed  from  a  judgment  of  the  Logan  Circuit  Court 
against  it  for  the  sum  of  tlO.OOO  in  favor  of  appellee,  for  the  death  of  her  in- 
testate, J.  H.  Gilliam,  caused  by  the  negligence  of  its  agents  and  servants 
superior  in  authority  to  him. 

The  facts,  in  subRtance,  are  as  follows:  The  decedent  was  a  fireman  on  the 
train  of  appellant,  composed  of  an  engine  and   tender,  thirteen   box  oars,  a 
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IMiBseDger  ooaoh  and  a  caboose.  The  box  cars  were  loaded  and  the  seven  box 
<oan  next  to  the  engine  bad  air-brakes,  and  the  others  without  air-brakes. 
The  train  crew  was  composed  of  a  condaotor,  engineer,  three  brakemen  and 
«  fireman,  the  deceased.  This  train  and  crew  started  from  Bassellyllle  to 
Owensboro,  Ey.,  on  the  morning  of  the  18th  of  February,  1900.  The  last 
stop  made  before  QilUam  lost  bis  life,  at  Pettlt  Station,  was  at  Grow  Hick- 
man, about  four  miles  from  Pettit.  Between  these  two  stations  the  train 
parted  in  some  way,  not  known,  and  in  stopping  the  train  for  the  engine  to 
take  water  at  Pettlt  the  detached  portion  ran  against  the  front  part  and  the 
collision  knocked  the  intestate  off  of  the  tender,  where  he  had  gone  in  the 
discharge  of  his  duty  to  adjust  the  spout  of  the  water  tank  to  take  water; 
he  was  badly  bruised  and  unconscious  when  found,  and  died  in  a  few  hours. 
The  proof  in  the  record  shows  that  the  conductor  was  in  the  passenger  coach, 
making  out  a  report  of  bis  trip,  one  brakeman  was  on  the  passenger  coach 
with  him.  the  front  brakeman  was  in  the  cab  with  the  engineer,  and  the 
•other  or  middle  brakeman  was  not  located  on  the  train  (he  did  not  testify). 
One  witness  stated  that  at  the  time  or  immediately  after  the  collision  he 
flaw  him  Eliding  down  a  rod  on  the  caboose.  Some  half  a  dozen  witnesses 
who  lived  at  Pettit,  and  along  the  railroad  track  back  in  the  direction  of 
Crow  Hickman,  state  that  they  did  not  see  any  one  on  the  train  of  cars  ex- 
cept the  brakeman,  who  was  on  the  front  end  of  the  passenger  coach,  and 
Appeared  to  be  Retting  the  brake.  The  first  witness  who  saw  that  the  train 
had  parted  was  about  a  mile  back  from  Pettit,  and  stated  that  the  sections 
were  about  250  yards  apart  then,  and  that  the  detached  portion  was  gaining 
on  the  front  portion,  and  the  next  witness,  about  a  half  mile  from  Pettit, 
stated  that  when  the  train  passed  him  the  sections  were  about  three  car 
lengths  apart  and  the  rear  section  was  gaining  on  the  front,  and  when  the 
train  arrived  at  Pettlt  the  witnesses  vary  from  one  to  two  car  lengths  apart. 
The  water  tank  Is  three  or  four  hundred  yards  further  on.  The  conductor, 
engineer  and  the  two  brakemen  who  testified  stated  that  they  did  not  know 
that  the  train  had  parted,  nor  what  caused  it;  that  the  track  was  straight 
and  there  were  some  high  and  some  lower  cars  in  the  train,  and  the  high 
oars  cut  off  their  view,  and,  therefore,  they  did  not  see  the  break  in  the  train. 
Ifot  one  of  them  states  that  he  made  any  effort  to  see  the  condition  of  the 
train  between  said  stations,  nor  was  there  a  brakeman  in  his  proper  place 
or  portion  on  the  train,  and  the  engineer  and  conductor  both  knew  of  this 
fact,  and  made  no  effort  to  have  them  in  their  proper  places.  The  rules  of 
the  company  were  introduced  as  evidence,  and  the  same,  with  the  other  evi- 
dence, showed  that  the  conductor's  place  was  in  the  cupola  of  the  caboose; 
the  brakemen 's  on  the  top  of  the  train,  one  at  the  rear  end,  one  In  the 
middle,  and  the  other  on  the  front  end.  All  were  violating  the  rules,  and 
by  reason  thereof  the  intestate  lost  his  life. 

The  lower  court  refused  to  give  a  peremptory  instruction  offered  by  ap- 
pellant. The  court  did  right  in  this.  The  court,  at  the  instance  of  the  ap- 
pellee, gave  to  the  Jury  five  instructions,  to  the  giving  of  all  of  which  the 
appellant  objected  and  excepted.  Appellant  then  offered  seven  Instructions, 
and  the  court  gave  them  all,  without  objection  from  appellee.  The  twelve 
instructions  submitted  to  the  jury  cover  every  conceivable  hypothesis  of 
the  case.    They  had  two  approved  definitions  of  "gross  negligence."    All 
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the  iDgtruotioDS,  taken  together,  were  more  favorable  to  appellant  than  it 
was  entitled  to.  The  appellant  contends  that  the  oonrt  should  not  have- 
l^iven  the  instruction  on  punitive  damages.  We  think  that  the  court  did 
not  err  in  giving  same. 

The  case  of  Newport  News  &  Mississippi  Valley  Co.  v.  Dentzel's  Adm'r, 
91  Ky. ,  45.  In  that  case  it  appears  that  Deutzel^wus  the  head  brake- 
man  and  was  in  his  proper  place  on  the  train,  near  the  front  end.  The 
train  parted  and  left  him  on  the  front  portion.  The  engineer  increased 
the  speed  of  the  engine,  to  keep  out  of  the  way  of  the  rear  portion,  and  blew 
his  whistle  for  the  rear  section  to  put  on  the  brakes;  supposing  that  they 
had  done  so,  he  checked  the  engine,  and  Immediately  there  was  a  collision, 
and  Dentzel  lost  his  life  by  reason  thereof.  The  conductor  was  in  the- 
oaboose  and  the  rear  brdkeman  was  with  him.  The  court  on  these  facts- 
said:  "While  the  appellant  is  not  liable  to  an  employe  for  injury  arising 
from  the  neglect  of  a  co  laborer,  not  superior  to  the  one  injured,  yet  in  thlft 
instance  the  conductor,  who  was  in  charge  of  the  train,  was  a  party  to  the 
neglect.  He  not  only  permitted  it  upon  the  part  of  the  rear  brakeman.  but 
also  failed  to  give  attention  otherwise  to  the  conduct  of  the  train.  The  rule- 
of  respondeat  superior,  therefore,  applies,  and  it  is  evident  that  the  neglect 
was  willful.  It  was  an  intentional  failure  upon  the  part  of  the  one  in- 
charge  of  the  train,  and  who  represented  the  company,  to  perform  a  known 
and  manifest  duty,  important  to  the  safety  of  the  deceased." 

The  court  did  not  err  in  giving  said  instruction.  The  appellant  insists 
that  the  lower  court  erred  in  overruling  its  plea  to  the  jurisdiction  of  th» 
Logan  Circuit  Court.  It  claims  that  appellee  was  a  resident  t)f  Daviesa 
county,  Kentucky,  and  that  her  Intestate's  death  occurred  there,  and  appel- 
lant's residence,  or  home  office,  was  in  Jefferson  county,  Kentucky.  Ap- 
pellee admitted  all  this,  except  she  denied  that  she  was,  at  the  time  or  then,, 
a  resident  of  Daviess  county,  Kentucky,  and  alleged  that  at  the  time  of 
bringing  the  action,  and  at  that  time,  she  was  a  resident  of  Logan  oonnty, 
Ky.  On  the  first  plea  the  only  evidence  heard  was  that  of  appellee,  and  the* 
court  dismissed  the  plea  of  appellant.  About  one  year  after  this  order  was- 
made  the  appellant  filed  another  plea  to  the  jurisdiction,  In  which  the  same- 
allegations  were  made,  and  also  charged  that  appellee  obtained  the  first 
order  in  her  favor  by  fraud  and  false  tHstimoiiy.  The  court  again  heard  all 
the  testimony,  and  decided  the  question  in  favor  of  appellee. 

Conceding  that  the  flri^t  order  was  not  final,  which  we  do  not  decide,  tbe- 
oourt,  on  the  second  application,  heard  all  the  evidence,  saw  and  knew  most 
of  the  witnesses,  and  since  the  evidence  was  conflicting,  we  do  not  feel  justi- 
fied in  deciding  that  appellee  made  a  false  statement  when  she  said  that  ber 
residence  in  Owensboro  was  only  a  tempor:iry  residence;  that  she  claimed 
ber  residence  all    the  time   in  Logan   county,  Kentucky,  and   that  Logan 
county,  Kentucky,  at  the  time  she  instituted  this  action    was  her  place  of 
residence.     The  verdint  appears  large,  hut  when   considered  in  the  light  of 
all  the  facts  Introdnc^^d   in   evidence,  and  the  age  (twenty  nine),  strengtlk 
and   hpaltb  of   the   dHc.easHd.  we   can    not   say  that   the   jui-y  exceeded   tb» 
amount  the  appellPH  \v:is  •  ntltl^d  to  rfcover. 

Wherefore,  the  juvlt^rjinnc  of  tUn  lower  court  is  affirmed. 
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MAKAMAN  BROS.  v.  TROTJTMAN. 

(Filed  February  6.  1908— Not  to  be  reported.) 

Title— PossessloTi— This  action  ia  in  effect  an  action  of  trespass  to  try  title 
to  land.  Held— That  appellee  having  proven  that  he  and  those  from  whom 
he  purchased  had  enjoyed  the  adverse  possession  of  the  lot  of  ground,  eighty- 
five  feet  in  length  and  about  twenty  in  width,  for  about  twenty  years,  ha» 
the  better  title  to  same. 

Ben  Gbapeze  and  Gbapeze  &  Halstead  for  appellants. 

Ghas.  Garroll  for  appellee.  i 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  Bullitt  Circuit  Court,  and  though  styled 
a  suit  in  equity,  it  is  in  fact  more  in  the  nature  of  an  action  of  trespass  to 
try  title.  The  lot  in  controveisy  is  eighty- five  feet  in  length  and  about 
twenty  in  width.  Appellee  owns  one  and  a  half  acres  of  ground  which  he 
claims  embraces  the  strip  in  controversy.  About  1898  the  one  and  a  half 
acres  were  purchased  by  Troutman  6ros.  from  the  estate  of  George  Withers^ 
and  they  received  a  deed  thereto  from  his  heirs.  Later,  Troutman  Bros, 
sold  and  conveyed  the  lot  to  appellee,  C.  F.  Troutman.  George  Withers 
bought  the  lot  of  Wesley  Phelps,  and  according  to  the  proof  was  in  actual 
possession  of  it  as  far  back  as  1883,  and  he  and  his  heirs  seem  to  have  held 
the  actual  and  adverse  possession  of  same  from  that  time  continuously  dowD 
to  the  time  of  the  sale  and  conveyance  of  it  to  the  Troutmans.  It  also  ap- 
pears that  the  Troutmans  took  possession  of  the  lot  when  they  purchased  it. 
and  have  had  the  possession  ever  since.  When  they  bought  the  lot  it  was 
enclosed  by  a  fence  which  stood  at  the  time  of  the  institution  of  this  suit  in 
practically  the  same  condition  as  when  they  bought  the  lot.  They  always 
claimed  to  the  fence  which  enclosed  the  ground  in  controversy. 

The  answer  of  appellant  contains  a  traverse  of  the  petition,  a  claim  of 
title  and  possession   in  themselves,  and  a  plea  of  the  statute  of  champerty. 

In  April.  1893,  appellants  entered  upon  the  land  in  controversy,  dug  post 
holes  thereon,  set  posts  and  erected  a  fence  by  which  they  attempted  to  en- 
close the  strip  In  controversy.  In  doing  this  work  they  obstructed  any  en- 
trance into  appellee's  lot  except  by  going  to  the  rear  and  tearing  down  the 
fence.  Appellants'  contention  is  that  the  strip  in  controversy  is  a  part 
of  a  lot  purchased  by  them  of  George  Simmons,  for  which  they  received  of 
him  a  deed  that  was  acknowledged  by  the  grantor  April  2,  1900.  In  this 
deed  it  is  recited  as  to  the  Innd  in  controversy,  *'it  is  further  agreed  that 
any  part  of  the  west  side  of  said  lot  that  may  be  enclosed  or  used  by  any 
person  or  persons  is  accepted  by  the  grantees  in  statu  quo,  and  in  this  man- 
ner the  grantees  hereby  convey  same."  It  would  seem,  therefore,  that  Sim- 
mons  did  not  regard  his  title  to  the  land  in  controversy  good,  and  the 
expressions  in  the  deed  mentioned  would  seem  to  indicate  that  Simmons 
and  appellants  then  knew  that  some  person  or  persons  other  than  Simmons 
held  the  possession  of  the  land  in  dispute.  Simmons'  poss(»8sion  of  the 
ground  desorii^ed  in  his  deed  to  appellants,  exclusive  of  this  strip,  was  as 
old  or  older  than  the  possession  of  appellee  and  the  Withers. 
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There  Is  some  testimony  from  SlmmoDs  and  one  or  two  others  to  the  effect 
that  Id  a  converHatlon  with  the  widow  of  Withers  some  years  after  his  death, 
he  (Simmons)  made  some  remark  to  her  about  her  nse  of  the  ground  in  con- 
troversy, which  he  then  claimed  and  she  likewise  claimed,  and  that  he  told 
her  that  she  might  have  the  use  of  the  disputed  strip  as  long  as  she  lived, 
to  which  she  replied,  "all  right."  Even  if  this  be  true,  it  could  not  affect 
the  title  of  her  children,  nor  of  appellee,  their  vendee,  for  the  old  woman 
only  owned  a  homestead  or  dower  in  the  lot.  Her  children  were  the  true 
owners,  subject  to  her  dower  or  homestead. 

We  find  from  the  evidence  that  appellee's  possession  of  the  ground  In  con- 
troversy, and  that  of  those  under  whom  he  claims  it,  goes  back  to  1888.  a 
period  of  nearly  twenty  years,  and  that  possession  seems  to  have  been  actual, 
oontinuouB  and  adverse  to  appellants  and  all  others.  It  may  also  be  said 
that  appellants'  possession  goes  back  through  themselves  and  their  vendors 
oven  a  greater  length  of  time  than  the  possession  shown  by  appellee,  but 
they  do  not  seem  to  have  had  actual  possession  of  the  ground  in  dispute 
until  about  the  date  of  their  deed  from  Simmons,  at  which  time  they 
forcibly,  or,  at  any  rate,  without  appellee's  consent,  took  possession  of  It. 

It  is  evident  that  tha  chancellor  gave  the  parties  to  this  action  every  lib- 
orty  that  could  have  been  claimed  in  t<aking  proof.  The  witnesses  are 
numerous,  and  are  doubtless  known  to  the  chancellor.  With  all  the  lights 
before  him  be  came  to  the  conclusion  that  apiMllee  was  entitled  to  the  pos- 
«es8ion  of  the  ground  in  controversy,  and  to  $40  in  damages  for  the  trespass 
oonimitted  by  appellants.  An  examination  of  the  record  has  given  us  no 
oause,  or  ground,  for  disturbing  his  Judgment,  and  it  is,  therefore,  affirmed. 


HARDIN  V.  COMMONWEALTH. 

(Filed  February  5,  1908.) 

Criminal  law— Malicious  shooting  and  wounding— Instructions— Appellant 
was  tried  under  an  indictment  charging  him  with  unlawfully,  willfully 
•and  maliciously  shooting  and  wounding  another,  a  felony  under  section  1242, 
Kentucky  Statutes,  and  was  convicted,  from  which  he  has  appealed.  Held— 
That  the  court  should  have  confined  its  instruction  to  the  definition  of  the 
offense  as  given  in  section  1242,  Kentucky  Statutes,  and  not  have  used  in 
Instruction  No.  2  the  words  "and  under  circumstances  reasonably  calculated 
to  excite  bis  passion  beyond  his  power  of  control."  These  words  were  preju- 
dicial to  appellant.  The  offenses  described  in  sections  1166  and  1842,  Ken- 
tucky Statutes,  were  mls^femeanors  at  common  law,  and  the  definition  of 
oaoh  as  fixed  by  statute  should  be  followed. 

M.  B.  Bowden  and  Roy  R.  Clark  for  appellant. 

Clifton  J.  Pratt  and  M.  H.  Todd  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  was  tried  in  the  Logan  Circuit  Court  on  an  indictment 
charging  him  with  unlawfully,  willfally  and  maliciously  shooting  and 
wounding  one  Will  Grimes,  with  the  intent  to  kill  said  Gaines,  and  on  the 
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trial  the  eySdeuoe  showed  that  the  appellant  was,  at  the  time,  the  keeper  of 
a  pool  room  Id  the  town  of  Rnseellvllle.  and  Galnee  and  others  were  \u 
front  of  his  building  nslnff  boisterous  language,  and  that  appellant  went 
ont  of  bis  room  on  the  pavement,  where  the  parties  were,  and  requested 
them  to  keep  quiet  or  leave,  and  appellant  and  Gaines  had  an  altercation  of 
words,  all  that  was  said  and  done  not  b^iog  made  clear,  but  tbe  accused 
stepped  back,  or  Id  bis  door,  and  fired  and  wounded  Gaines  In  the  leg.    The* 
court  gave  to  tbe  Jury  Instructions,  of  which  No.  2  was  ezceptpd  to  by  the 
appellant,  and   is  as  follows:  *'The  court  instructs  the  jury  that  if  they 
believe  from  tbe  evidence,  to  tbe  exclusion  of  a  reasonable  doubt,  that  the 
defendant,  Jonah  Hardin,  did,  in  Logaq  county,  Kentucky,  within  one  year 
before  tbe  findluw  tbe  indictment,  unlawfully  and  willfully,  and  not  in  his- 
neoessary  self-defense,  or  apparently   necessary  self-defense,  and  In   sudden 
affray,  or  sudden  beat  and  passion,  without  previous  malice,  and  under  dr- 
onmstanoes  reasonably  calculated  to  excite  his  passions  beyond  his  power  of 
self-control,  shoot  at  and  woond  one  Will  Gaines,  upon  his  body  or  person^ 
with  a  pistol,  a  deadly  weapon,  loaded  with  leaden  ball  or  balls,  or  ball  or- 
balls  of  other  hard  substance,  with  tbe  iutent  to  kill  him,  but  without  so 
doing,  then,  and  in  that  event,  the  jury  Fhnll  find  the  defen4ant  not  guilty 
as  charged  in  the  indictment,  but  guilty  of  shooting  and  wounding  in  sud- 
den affray,  or  sudden  heat  and  passion,  aii'i  fix  his  punishment  at  a  fine  of 
not  less  than  S60  noi  more  than  $500,  or  imprisonment  in   the  county  jail 
for  a  period  of  time  not  less  than  six  months  nor  more  than  twelve  months^ 
or  both  fine  and  imprisonment  In  their  discretion." 

Prior  to  the  enactment  of  tbe  statutes  defining  tbe  offenses  described  ii> 
sections  1166  and  134^  of  the  Kentucky  Statutes  the  offenses  named  therein 
were  misdemeanors  under  tbe  common  law.  The  legislature  of  the  State 
deemed  It  necessary  to  enact  statutes  with  reference  to  such  offensep.  and 
in  doing  so  it  defined  the  offense  pf  shooting  and  wounding  another,  ur  de- 
scribed in  section  1166.  and  the  offense  of  shooting  in  sodden  affray,  or  in 
sodden  heat  and  passion,  as  defined  in  section  ld4*3,  and  fixing  the  penalties 
to  be  imposed  under  each  section.  The  offense,  as  defined  In  section  1849,  is: 
**If  any  person  shall,  in  sudden  affray,  or  In  sodden  heat  and  passion,  with- 
out previous  malloe,  and  not  in  self-defense,  shoot  at,  etc.*'  This,  we  under- 
stand to  be  a  complete  definition  of  the  offense  to  be  punished  by  said 
section.  If  the  legislature  had  intended  that  the  language  used  in  instruct 
tlon  No.  2,  "and  under  circumstances  reasonably  calculated  to  excite  his 
passion  beyond  bis  power  of  self-control,"  be  added  to  said  definition,  it 
would  have  been  in  said  section. 

It  is  contended  by  the  Commonwealth  that  the  same  principles  governing 
a  prosecution  under  sections  1166  and  1242  of  the  statutes  are  the  same  as 
tbe  common  law  offenses  of  murder  and  voluntary  manslaughter,  and  refer 
this  oourt  to  the  oases  of  Rapp  v.  Commonwealth,  14  B.  M.»  494,  and  Toung 
V.  Commonwealth.  2  Duvall,  876.  In  these  oases  the  court  was  discussing 
common  law  offenses,  and  the  languaae  used  by  the  court  is  subject  to  the 
oonstrnotlon  claimed  by  the  attorney  general.  But,  in  our  opinion,  the  cases 
referred  to  have  no  application  to  prosecutions  under  the  two  seotlons  of  the 
statutes  above  referred  to,  for  tbe  reason  that  the  common  law  definition  of 
murder  is  a  very  different  thing  from  the  statutory  offense  of  shooting  and 


1542  WOOLLET  V.  MILLEB,  JUDGE,  &0. 

wouDdlsg.as  described  liDd  defined  under  section  1166,  apd  the  definition  of 
the  oommon  law  offense  of  voluntary  manslangbter  is  a  very  different  thing 
from  the  statutory  offense  of  shooting  and  wounding,  as  described  and  de- 
fined under  section  1243  of  the  statutes,  and  the  court,  in  said  instrnotion 
No.  2,  should  have  confined  itself  to  the  definition  as  given  in  section  1242 
of  the  statutes,  and  the  Interpolation  of  the  language  referred  to  was  preju- 
dicial to  the  appellant. 

Wherefore,  the  jud«ment  of  conviction  of  appellant  is  reversed  and  the 
case  remanded  to  the  lower  court  for  proceedings  consistent  with  this 
opinion. 


WOOLLEY  V.  MILLER,  JUDGE,  &c. 

(Filed  February  6,  IWd— Not  to  be  reported.) 

Writ  of  prohibition— The  appellant,  as  chancellor,  rendered  a  judgment 
enforcing  a  lien  for  taxes  on  real  property  and  reserved  the  question  as  to 
whether  a  personal  judgment  should  be  rendered  against  W.  An  appeal 
was  prosecuted  from  the  judgment  enforcing  the  lien,  and  W.  fearing  that 
the  court  would  render  a  persoual  judgment  agaiosc  him,  applied  for  a  writ 
of  prohibition.  Held— That  as  the  decision  enforcing  the  lien  has  been 
affirmed,  this  court  will  not  prejudge  the  right  to  a  personal  judgment  by 
granting  the  writ  of  prohibition. 

H.  L.  Lane,  W.  S.  Pryor  and  R.  W.  Woolley  for  plaintiff. 

H.  L.  Stone  for  City  of  Louisville. 

Shackelford  Miller  for  defendant. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Judge  Paynter  delivered  the  following  response  to  petition  for  writ  of 
prohibition : 

By  this  proceeding  the  petitioner  sought  to  have  this  court  issue  a  writ  of 
prohibition  against  the  Hon.  Shackelford  Miller,  judge  of  the  chancery 
branch,  first  division,  of  the  Jefferson  Circuit  Court,  to  prevent  him  from 
adjudging  the  question  as  to  the  right  of  the  city  of  Louisville,  the  plaintiff 
in  action  No.  4,992,  to  a  personal  judgment  against  the  petitioner. 

The  suit  was  to  enforce  an  alleged  lien  for  taxes  on  property  belonging  to 
the  petitioner  and  others,  and  to  obtain  a  personal  judgment  against  him 
for  the  amount  thereof.  Judgment  was  rendered,  giving  the  city  a  lleD 
upon  property  for  the  taxes  ascertained  to  be  due  the  city.  In  that  judg- 
ment a  reservation  was  made  in  language  as  follows:  "No  personal  judg- 
ment is  now  rendered  in  favor  of  plaintiff  against  either  of  the  defendants 
for  any  part  of  the  taxes,  interest  and  costs  aforesaid." 

The  petitioner  prosecuted  an  appeal  from  the  judgment  and  superseded  It. 
Subsequently  the  city  attorney  desired  to  have  thedeftdudant,  Judge  MtUer, 
pass  upon  the  city's  right  to  a  personal  judgment,  and  thereupon  the  petition 
was  filed  herein  for  the  purpose  of  having  this  courtisstiea  writ  problhltlng 
the  defendant  from  doing  so.  The  court  awarded  the  writ  problhltlng  the 
defendant  from  passing  upon  the  question  pending  the  appeal.  The  wrtt 
was  granted  upon  the  idea  that  no  proceedings  should  be  had  In  the  oontt 
below  until  the  appeal  was  finally  disposed  of,  as  the  supersedeas  suspended 
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further  prooeedingB  therein.  The  oourt  has  dteposed  of  the  appeal.  The 
question  which  now  confronts  ns  is  whether  the  writ  shall  be  kept  in  force, 
thus  preventing  Judfte  Miller  from  finally  determining  the  question  of  the 
right  of  the  city  to  a  personal  judgment  against  the  petitioner  for  the  taxes 
sought  to  be  recovered.  The  judgment  did  not  dismiss  the  parties,  nor  did 
It  purport  to  grant  part  of  the  relief  sought  and  deny  plaintiff's  right  to  the 
•other  relinf  for  which  it  prayed.  The  language  used  manifested  a  purpose 
to  reserve  the  question  as  to  the  right  of  the  city  to  a  personal  judgment. 
If  we  should  take  the  opposing  view,  then  we  would  hold  that  when  the 
oourt  said  that  "no  personal  judgment  1h  now  rendered"  it  was  equivalent 
to  saying  that  the  plaintifiE  is  not  entitled  to  a  personal  judgment.  The 
court  might  have  used  more  apt  language  in  reserving  the  question  for 
future  consideration.  The  mere  fact  that  inartificial  language  was  employed 
Co  express  thn  purpose  of  the  court  can  not  have  the  effect  of  depriving  the 
court  of  jurisdiction  to  adjudicate  the  question  which  it  manifestly  intended 
to  reserve. 

Section  376  of  the  Civil  Code  provides  that  "in  an  notion  to  enforce  a  mort- 
gage or  other  Hen   judgment  may  be  rendered  for  a  sale  of  the  property  and 
recovery  of  the  debt  against  the  defendant   personally."    This  section  ex- 
pressly provides  that  Id  an  action  to  enforce  a  Hen  a  judgment  in  rem  and 
in  personam  may  be  rendered.    Suppose  in  such  an  action  the  court  should 
render  a  personal  judgment  against  the  defendant,  and   would  add   thereto 
that  no  judgment  in  rem  is  now   rendered.     Certainly   the  court  would   be 
•oompelled  to  hold  that  the  question  of  the  plaintiff's  right  to  a  judgment  in 
rem  had  been  reserved  for  future  adjudication.    We  are  of   the  opinion   that 
the  court  in  its  judgment  reserved  the  right  to  pass  upon   the  question   of 
personal  judgment.     It  would  not  be  proper  for  us  to  intimate  what,  if  any, 
Judgment  should   be  rendered,  as  that  question  must  be  determined  by  the 
<30urt  below. 

Motion  for  the  writ  is  overruled. 

Whole  court  silting. ' 

Judge  Hobson  dissenting. 


MUTUAL  LIFE  INSUKANCE  CO.  OF  NEW  YORK  v.  SINCLAIR. 

(Filed  February  6,  1903--Not  to  be  reported.) 

Insurance-*  Deli  very  of  policies-— Agents— Appellee  brought  this  action   to 
•compel  appellant  to  deliver  to  him  two  policies  of   life  insurance  for  S5,000 
•«aoh.     He  made  a  written  application  for  two  policies,  for  $6,000  each,  to  the 
Nashville  agency,  and  agreed  to  accept  one  of  them   absolutely  and   was  to 
faave  an  option  of  sixty  days  to  decide  as  to  his  accepting  the  second  policy. 
Both  policies  were  issued  and  sent  to  the  agent  at  Russellville.    Appellee 
Aooepted  one  nf  the  policies  and  paid  the  premium  on  it.    The  other  policy 
remained  in  the  hands  of  the  agent,  and  within  the  sixty  days,  he  tendered 
the  premium  and  demanded  the  policy,  but  the  company  refused  to  deliver 
it  to  him,  on  the  ground  that  it  was  stipulated  in  the  application  that  the 
policy  should  not  be  delivered  until  the  insured  had  paid  the  premium  dur- 
ing his  good  health,  and  that  subsequent  to  the  Issual  of  the  policy,  and 
prior  to  the  tender  of  the  premium,  appellee  had  received  several  pistol  shot 
\wonnds,  which  the  company  deemed  sufficient  grounds  for  refusing  the  risk. 
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Held— That  the  oompaDy  oould  not  be  compelled  to  deliver  the  policy  while 
appellee  bad  tbe  optioD  to  accept  the  policy  and  pay  tfae  preminii]  witbio 
sixty  days,  it  was  on  oonditioD  tbat  be  sbonld  remain  in  good  bealtb.    Tb& 
second  policy  wbiob  tbe  company  le  asked  to  be  compelled  to  deliver  waa 
issued  from  tbe  Louisville  agency  on  an  application  contalnlnfc  tbe  same- 
condition  as  to  good  bealtb  of  tbe  insured.    A.,  tbe  agent  at  Pembroke^ 
went  to  Bussellville,  tbe  bome  of  appellee,  and  tbe  kind  of  policy  agreed  on, 
tbe  application  was  signed,  and  it  was  agre«*d  tbat  tbe  application  and  pol- 
icy should  be  issued  in  tbe  name  of  B. ,  a  brother  of  A.,  who  was  also  aD> 
agent.    It  was  understood   tbat  A.  and  B.  would  share  the  commission  to 
be  received  from  the  premium.     The  policy  was  issued  and  mailed  to  B.  at- 
Pembroke,    but   before   it  arrived   B. ,   who   lefb   Pembroke,    requested   bla 
brother,  A.,  to  receive  the  policy.     After  appellee  had  received   the  pistol 
wounds  be  tendered  the  premium  and  demanded  that  the  policy  be  delivered 
to  him,  but  the  company  ordered  tbat  it  be  not  delivered  to  him.     Appellee 
claims  tbat  the  policy  having  been  delivered  to  A.,  be  was  bis  agent,  and 
not  tbe  agent  of  the  company.    Held— That  the  company  had  tbe  right  after 
appellee  received  tbe  wounds  to  refuse  to'  deliver  tbe  policy.    A.  was  tbe 
agent  of  appellant  and  not  of  appellee,  and  a  delivery  of  tbe  policy  to  A. 
was  not  a  delivery  to  appellee. 

Edward   Layman   Short,   Frederick   L.  Allen,  Browder  &  Browder  and 
Grubbs  &  Grubbs  for  appellant. 

W.  P.  Sandidge  and  W.  L.  Reeves  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Sinclair,  instituted  this  action  to  compel  tbe  appc^llant  to 
deliver  to  him  two  certain  policies  of  insuranoe  on  bis  life  for  |6,0CO  eaob. 
On  December  11,  1899,  the  appellee  made  a  written  application  to  the  appel- 
lant's Nashville,  Tenn.,  agency  for  two  policies  on  bis  life  for  |6,000  each,. 
but  it  was  understood  tbat  it  was  optional  with  him  to  take  one  of  tbem. 
Both  policies  were  issued,  but  tbe  one  actually  contracted  to  be  taken  was- 
delivered  and  accepted,  but  the  other  remained  in  the  bands  of  *the  appel- 
lant's agent  with  tbe  agreement  tbat  tbe  appellee,  within  a  specified  time, 
had  tbe  right  to  take  it.    On  December  14,  1899,  tbe  appellee  made  applica- 
tion, in  writing,  to   tbe  appellant's  agency  at  Pembroke,  Ky.,  for  a  polioy 
on  his  life  for  15,000.    Tbe  application  was  forwarded  to  tbe  home  ofBoe  of 
the  appellant,  it  was  approved,  and  tbe  policy  was  issued  and  forwarded  to 
the  agency  at  Pembroke,  Ky. 

The  policy  for  which  application  was  made  at  Nashville  is  known  in  tbia 
record  as  Che  Tennessee  policy,  and  the  one  for  which  application  was  made 
to  the  Pembroke  agency  is  known  as  the  Kentucky  policy,  and,  foroonveni* 
ence,  we  will  so  designate  them. 

TENNESSEE  POLICY. 

The  appellee  claims  tbat  tbe  agent  of  tbe  company  agreed,  when  be  made 
tbe  application  for  tbe  Tennessee  policies,  that  be  would  certainly  take  one- 
of  them,  and  tbat  be  should  have  sixty  days  in  wbiob  to  take  tbe  other  one;. 
in  other  words,  tbat  be,  by  that  contract,  acquired  an  option  on  tbe  poUoy^ 
and  as  he  tendered  the  premium  thereon  within  tbat  period,  be  was  entitled 
to  it.    The  appellee  thus  claims  that  there  was  a  consideration  for  tbe  optloik 
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on  the  second  policy.  The  appellant  claims,  first,  that  there  was  no  con- 
sideration for  the  option,  as  thej  were  independent  contracts;  second,  that 
by  the  terms  of  the  application  the  appellee  expressly  agreed  that  the  policy 
was  not  to  be  in  force  "until  the  first  premium  shall  have  been  paid  during 
my  continuance  in  good  health."  This  quotation  is  taken  from  the  applica- 
tion which  the  appellee  made  for  the  policies. 

The  facta  are  that  after  the  first  policy  had  been  delivered  to  the  appellee, 
and  before  the  tender  of  the  premium  on  the  second  one,  the  appellee  re- 
ceived several  pistol  shot  wounds,  and  from  which  he  was  suffering  at  th& 
time  the  premium  which  was  to  be  paid  upon  the  policy  was  tendered  and 
the  policy  demanded  for  it.  After  the  general  agent  of  the  company  learned 
of  the  appellee's  condition  he  notified  the  Nashville  agency  not  to  deliver 
the  policy.  The  question  of  the  right  to  acquire  an  opBion  upon  a  policy  of 
insurance  is  ably  and  interestingly  discussed  by  counsel  for  the  appellee. 

The  evidence  does  not  establish  the  fact  that  the  appellant,  through  Its^ 
agent  or  otherwise,  agreed  to  waive  the  condition  that  the  policy  was  not 
to  go  into  effect  until  the  first  premium  was  paid  while  the  applicant  was  in 
Kood  health.  There  is  evidence  to  show  that  there  was  an  agreement  that 
the  policy  in  question  was  to  be  held  and  the  appellee  should  have  time  in 
which  to  determine  whether  or  not  he  would  accept  it,  but  he  has  failed  to 
establish  that  there  was  an  agreement  to  the  effect  that  appellant's  agents 
were  to  accept  the  premium  when  the  applicant  was  not  in  good  health. 
The  mere  fact  that  the  appellant  agreed  to  hold  the  policy  for  a  certain 
period  for  the  appellee  to  determine  whether  or  not  during  that  time  that  he 
would  accept  the  policy  did  not,  and  could  not,  have  thn  effect  of  waiving 
the  necessity  for  the  payment  of  the  first  premium  while  the  applicant  was 
in  good  health.  The  premium  was  not  tendered  while  he  was  in  good 
health.  The  evidence  fulls  to  show  that  the  appellee's  life  will  not  be 
shortened  by  reason  of  the  injuries  which  he  received.  The  most  that  it 
does  is  to  show  that  some  persons  have  lived  many  years  after  having  re- 
ceived injuries  of  the  character  of  those  inflicted  upon  the  appellee.  The  ap> 
pellant  can  not  be  compelled  to  assume  a  risk  in  the  absence  of  a  contract 
imposing  it.  We  are,  therefore,  of  the  opinion  that  the  court  properly  re-, 
fused  to  compel  the  appellant  to  deliver  the  Tennessee  policy. 

KENTUCKY  POLICY. 

Eustls  Hall  and  his  brother.  Elvis  A.  Hail,  were  the  agents  of  the  appef-^ 
lant  at  Pembroke,  Ky.,  on  the  14th  day  of  December,  1899.  Before  tha^ 
date  the  appellee,  who  was  a  friend  of  Eustls,  notified  him  that  ho  desired 
to  takeout  a  policy  of  insurance  in  the  appellant  company.  Eustls  promptly 
went  to  Russellville,  where  the  appellee  lived,  to  see  him  Id  regard  to  it, 
for  he  said  "I  bad  always  regarded  him  as  a  good  subject  to  insure,  .and  kept 
my  eye  on  him  as  a  matter  of  course."  After  discussing  the  matter  for  some 
time,  they  agreed  upon  the  character  of  policy  for  which  the  appellee  was 
to  make  application.  After  doing  this  Eustls  then  told  Sinclair  that  he 
wanted  the  application  to  go  in  in  the  name  of  his  brother,  Elvis,  whereupon 
the  appellee  agreed  to  it,  but  enjoined  him  to  look  after  it  for  him  and  see 
that  it  was  attended  to  properly.    The  blank  application  was  filled  out  hjf 

vol.  24—98 
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SItIb  Hail  and  slKoed  by  the  appellee  and  forwarded  to  the  oompany.  ap- 
proved by  it  and  the  polioy  issued  and  mailed  to  Elvis.  Elvis  was  called 
away  from  borne  on  some  business,  and,  ezpeotlni;  the  policy  to  reach  Pem- 
broke during  his  absence,  he  told  bis  brother  Eustis  to  take  it  out  of  the 
office,  which  he  did.  The  two  brothers  were  to  participate  in  the  oolnmis- 
■ion,  a  per  cent,  of  the  first  premium,  which  was  to  be  paid  them  by  the 
oompany  for  securing  the  policy,  Elvis  to  receive  the  greater  part  of  it.  The 
policy  was  never  forwarded  to  the  appellee. 

There  is  a  provision  in  the  application  that  the  policy  was  not  to  be  put 
In  force  until  the  first  premium  was  paid  while  the  applicant  was  in  good 
Ileal th.  After  the  appellee  received  the  wounds  heretofore  mentioned  the 
i(eneral  agent  at  Louisville  ingulred  of  Elvis  Hail  if  the  policy  had  been 
delivered,  and  Hall  told  bim  that  it  had  not.  Thereupon  he  was  instructed 
to  return  it,  which  was  accordingly  done.  The  premium  was  not  tendered 
t)y  tbe  appellee  until  after  he  received  the  wounds  mentioned,  nor  was  the 
policy  ever  delivered,  unless  the  facta  which  we  will  hereafter  state  amount 
In  law  to  a  delivery  of  it.  It  is  claimed  by  tbe  appellee  that  it  was  delivered 
%o  Sustls  Hail  for  him,  which  was  equivalent  to  a  delivery  to  him,  as  Eustis 
^as  his  agent;  that  although  the  premium  had  not  been  actually  paid,  the 
tiellvery  of  the  policy  to  Eustis  was  a  waiver  of  the  provisions  of  the  policy, 
^whlch  required  it  to  he  paid  while  the  applicant  was  in  good  health.  This 
•claim  is  based  upon  the  idea  that  Eustis  was  not  the  agent  of  the  company 
Id  the  transaction,  but  was  tbe  agent  of  the  appellee,  because  the  appellee 
liad  permitted  the  application  to  go  In  in  the  name  of  Elvis  and  had  re- 
•quested  Eustis  to  see  that  the  polioy  was  properly  issued. 

Eustis  testified  that  at  the  time  appellee  agreed  to  take  thiB  policy  be  told 
liim  that  he  could  charge  tbe  premium  to  the  "Pembroke  account"  (which 
^vas  an  account  in  the  bank,  of  which  Eustis  was  cashier,  in  his  and  Sin* 
flair's  name),  or  charge  it  to  him  on  his  (Eustis*)  own  books,  or  to  draw  on 
appellee  for  it.  It  may  be  added  here  that  neither  of  these  T>hings  was  ever 
d  me.  Appellant  insists  that  there  was  no  delivery  of  the  policy;  that  Eustis 
was  its  agent  and  not  that  of  the  appellee,  and  the  fHct  that  he  took  it  from 
^he  postollice  in  the  absence  of  bis  brother  was  not  Intended  as,  nor  did  it 
Amount  to,  a  delivery  of  the  policy  to  appellee.  In  addition.  It  claims  that 
the  premium  was  never  paid  at  all,  and,  of  course,  not  paid  during  the  good 
health  of  the  applicant:  and,  further,  that  there  was  a  provision  in  the  policy 
that  the  Halls  were  not  authorized  to  waive  tbe  necessity  of  the  payment  of 
the  premium  before  the  delivery  of  the  policy,  and,  therefore,  if  Eustis  was 
the  agent  of  the  appellee,  and  Elvis  delivered  the  policy  to  him  as  such,  be 
Giuld  not  waive  this  condition. 

Eustis  was  as  much  the  agent  of  the  company  as  was  his  brother  Elvis;  he 
was  tbe  active  agent  in  securing  the  application  for  this  policy;  he  partici- 
pated with  bis  brother  in  tbe  agent's  commission,  and  the  mere  fact  that 
for  some  business  reason  he  preferred  tbe  application  to  be  sent  in  by  bis 
brother,  did  not  alter  hi«  relationship  to  the  appellant.  The  appellee  dealt 
with  him  as  agent  of  the  appellant,  but  as  appellee  had  confidence  in  him, 
and  was  not  so  well  acquainted  with  his  brother,  he  enjoined  upon  Eustis 
to  see  that  the  business  was  properly  transacted.  That  request  and  agree- 
ment to  do  so  could  not  dissolve  tbe  relationship  of  agency  and  principal 
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"ivbich  existed  between  Euatis  and  the  appellaDt,  and  make  him  the  afcent  of 
^be  appellee  lo  the  transaotlon.    As  tbe  application  was  made  in  tbe  name 
^f  Elvis,  tbe'polioj  was  forwarded  to  blm  at  Pembroke,  and  be  requested 
his  brother  to  K^t  tbe  envelope  containing  tbe  policy  and  open  it.    Tbe  policy 
was  in  tbe  hai^a  of  tbe  agent  of  tbe  appellant,  whether  with  Enstls  or  Elvis. 
As  an  evidence  tbatEustls  did  not  regard  tbe  delivery  to  him  as  a  delivery 
to  appellee  be  never  charged  tbepreminm  to  tbe  account  of  Sinclair  and 
Hail,  nor  to  Sinclalx  on  bis  own  books,  nor  did  be  draw  on  Sinclair  for  tie 
4imount  of  it.    EuRtis  was  asked  tbe  following  question:  **But  you  bad  not 
•determined  when  yon  received  the  policy  in  what  manner  you  would  attempt 
to  collect  that  premium?**    He  answered:  "No,  sir;  I  bad  not.  because  I  ex- 
pected to  go  to  Bnssellville  and  finally  close  up  tbe  other  transaction.**    His 
testimony  shows  that  be  intended  to  deliver  in  person  the  policy  to  Sinclair 
«nd  to  go  to  Hossellville  for  that  purpose,  and  to  try  to  gdt  appellee  to  accept 
another  policy. 

Elvis  Hall  evidently  did  not  regard  the  policy  as  delivered  at  tbe  time  be 
ifvas  instructed  to  return  .it,  because  be  told  tbe  general  agent  that  it  bad 
not  been  delivered,  and  that  the  premium  bad  never  been  paid  upon  tbe 
policy.  Rustls  at  the  time  did  not  believe  It  had  been  delivered,  or  that  be 
lield  it  for  appellee,  as  he  consented  to  tbe  return  of  tbe  policy  to  tbe  com- 
pany. 
*  y^e  are  of  tbe  opinion  from  tbe  facts  shown,  that  Bustis  was  not  tbe  ag^nt 
of  tbe  appellee  in  this  transaction,  but  that  of  the  company.  We  are  further 
x)t  tbe  opinion  that  tbe  receipt  of  the  policy  by  Bustis  was  not  intended  as, 
and  did  not  amount  to,  a  delivery  of  tbe  policy  to  tbe  appellee.  We  differ 
from  tbe  circuit  rourt  in  Its  finding  on  this  question,  as  it  held  that  the  de- 
livery of  tbe  policy  to  Eustls  was  a  delivery  to  the  appellee.  Having  reached 
tbe  foregoing  conclusion,  it  is  unnecessary  to  discuss  the  question  as  to 
what  would  have  been  tbe  effect  of  tbe  transaction  bad  the  policy  been  de- 
livered to  Bustis,  as  tbe  agent  of  tbe  appellee,  before  tbe  payment  of  tbe 
premium'  by  tbe  applicant. 

Tbe  judgment  is  reversed   on   tbe  original,  with  directions  to  tbe  court 
below  to  dismiss  tbe  petition,  and  is  affirmed  on  tbe  cross  appeal. 


NELSON  MANUFACTURING  CO.  v.  MANN  BROS. 

(Piled  February  6,  1903-Not  to  be  reported. ) 

Liens— Material  men's  Hen-- Appellees  made  a  contract  with  J.  &  Son  to 
put  in  their  building  hot  water  beating  apparatus  of  certain  specifications 
for  tbe  price  of  81,800,  $800  to  be  paid  in  cash  and  a  note  for  the  residue,, 
payable  in  ninety  days  from  tbe  completion  of  the  work.  J.  &  Son  made  a 
contract  with  appellant  to  furnish  tbem  tbe  material  necessary  for  the  work 
«t  tbe  price  of  $1,386.44.  The  work  was  completed.  Appellees  paid  to  J.  & 
8on  the  sum  of  1800,  but-refused  to  execute  the  note  for  tbe  residue,  claim- 
ing ^tbftt  tbe  work  was  not  done  according  to  contract.  Appellant  filed  its 
claim  of  lien  under  seetion  8463  of  Kentucky  Statutes  against  tbe  property 
of  appellees.  Issues  were  joined,  between  appellees  and -J.  &  Son  as  to  tbe 
amount  of  damage  sustained  by  tbe  imperfect  beating  apparatus.  Tbe  court 
adjudged  that  appellant  was  entitled  to  a  judgment  against  J.  &  Son  for 
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the  amouDt  of  tbelr  claim,  but  that  the  paymeot  to  J.  &  Son  of  1800  wat  t^ 
be  credited  od   their  claim «  and  that  they  have  a  lien  on  the  property  for 
1286,  and  that  same  be  sold  to  satisfy  said  lien.    It  was  also  adjudged  that' 
appellees  had  been  damaged  $745  by  putting  in  the  defeotiye  heating  ap- 
paratus.   On  appeal.  Held— That  it  was  error  to  credit  appellant's  claim  with 
the  $800  paid  to  J.  &  Son,  but  appellants  are  entitled  to  a  lieii  undpr  the 
statute  for  the  full  amount  of  their  claim  against  appellee's  property,  as  the 
statute  make^  it  the  duty  of  the  property  owner  to  see  that  all  claims  for 
materia]  put  io  his  house  are  paid  for  and  he  can  not  evade  this  lien  by  pay- 
ing to  the  contractor  the  full  amount  of  the  contract  price.     The  damages* 
allowed  were  more  than  appellees  had  sustaiuud. 

Yeaman  &  Yeaman  for  appellant. 

S.  B.  &  K.  n.  Vance  for  ap;)el]ees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bark(*r. 

The  appellees,  Mann  Bros.,  who  are  merchants  in   Henderson,  Ky.,  en- 
tered into  a  written  contract  with  T.  M.  Jenkins  &  Son,  plumbers,  to  put 
Into  their  three-story  building,  at  the  corner  of  Second  and  Main  streets,  in 
Henderson,  a  hot- water  beating  apparatus,  at  the  agreed  price  of  Sl,8uo.  |8U0^ 
of  which  wad  to  be  piid  in  eish,  and  for  the  balance  appellees  wnre  to  exe- 
cute their  note,  payable  in  ninety  days  after  completion  of  the  work.     By 
the  terms  of  the  agreement    it  was  stipulated   that  the   beating  plant  in  < 
question  was  to   be  first-class  in  every  respect,  and  of  sufficient  capacity  to 
heat  the  first  and  second  stories  of  the  building  at  70  degrees  fahr. ,  when 
the  tempeiature  on  the  outside  is  not  colder  than  twenty  degrees  below  zero; 
the  radiators  and  all  other  work  to  be  first  class  material,  good  style,  and. 
all  necessary  parts  painted,  and  the  work  to   be  first-class  in  every  respect. 
Said  plant  was  to  be  so  constructed  as  to  burn  hard  or  soft  coal,  and  pea  or 
slack  coal  if  desired:  flues  to  be  made  suitable  for  the  plant. 

In  order  to  carry  out  said  contract  Jenkins  &  Son  entered  into  negotia- 
tions with  the  appellants,  the  Nelson  Manufacturing  Co.,  of  St.  Louis,  Mo., 
who  were  dealers  in  the  material  used  in  malting  such  a  heating  plant  aa- 
was  contemplated  by  the  contract  between  Jenkins  &  Son  and  appellees. 
These  negotiations  resulted  in  a  sale  by  appellants  to  Jenkins  &  Son  of  the 
necessary  material  to  carry  out  their  said  contract,  at  the  agreed  price  of 
11,286  44.  One  of  appellant's  salesmen,  L.  B.  Yeiser,  visited  Henderson, 
and  assisted  in  the  measurements  and  calculations  and  negotiations  between 
Jenkins  &  Son  and  appellees,  which  took  place  prior  to  the  consummation 
of  the  contract  in  question. 

The  plant  wa&  duly  installed  by  Jenkins  &  Son,  on  the  80th  day  of  No- 
vember, 1899,  before  which  time  appellees  paid  over  to  Jenkins  &  Son,  the- 
contractors,  the  sum  of  1800,  but  declined  to  execute  their  note  for  the  re- 
maining sum  of  11,000,  and  finally  declined  to  pay  anything  further  on  the- 
contract,  claiming  that  the  plant  was  worthless,  and  utterly  failed  to  come- 
up  to  the  stipulations  and  agreements  contained  in  the  written  eoDtraot 
between  them  and  the  contractors.  Whereupon  appellants,  as  the  statute' 
provides,  filed  their  claim  for  a  materialman's  lien,  in  the  office  of  the  Hen- 
derson County  Court,  within  the  time  prescribed  by  law,  and  afterwards  In- 
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'VHtQlied  this  aotloD  in  the  HeDdersoD  Circuit  Court  against  Jenkins  &  Son, 
the  oontraotorSi  and  Mann  Bios.,  the  owners  of  the  building  in  question,  for 
the  purpose  of  obtaining  judgment  for  their  olalm  and  the  enforcement  of 
their  material  man's  lien. 

The  Issues  between  the  parties  were  duly  made  up,  and  involved  the  ques^ 
tlon  as  to  whether  or  not  the  heating  plant  oame  up  to  the  terms  of  the  con- 
tract  between  Jenkins  &  Son  and  appellees,  and.  if  not,  what  damage 
•appellees  had  sustained  by  reason  of  such' failure.  A  great  deal  of  testimony 
was  given  upon  this  mooted  question,  and  when  the  case  was  finally  submit- 
ted, the  chancellor  rendered  a  judgment  in  favor  of  appellants  against  Jen- 
kins &  Son  for  the  full  amount  of  their  claim,  tl.286.44,  with  interest  at  Q 
per  cent,  per  annum  from  November  30,  1809,  until  paid,  and  adjudged  that 
•the  appellants  were  entitled  to  a  Hen  on  the  property  of  appellees,  in  which 
the  heating  plant  had  been  installed,  for  the  sum  of  S2S5,  with  interest  at  6 
per  cent,  per  annum  from  November  80,  1800,  until  paid,  and  entered  an 
order  of  sale  of  the  property  for  the  purpose  of  enforcing  this  Hen.  From 
this  judgment  only  the  appellants,  tho  Nelson  Manufacturing  Co.,  are  com- 
plaining. 

The  chancellor  evidently  reached  the  conclusion  that  the  payment  of  8800 
to  Jenkins  &  Son,  the  contractors,  by  appellees,  the  owners  of  the  building, 
was  valid  as  against  the  claim  of  appellants  for  their  material,  and  that  the 
plant  fell  short  of  the  contract  stipulations,  and  that  appellees  were  dam 
«ged  in  the  sum  of  1746  by  reason  of  this  failure  on  the  part  of  Jenkins  & 
^on  to  comply  with  their  contract;  he  evidently  believed,  as  the  evidence 
indubitably  shows,  that  all  of  the  material  furnished  by  appellants  to  Jen- 
kins &  Son  was  first-class,  and  suitable  for  the  purpose  for  which  it  was 
«old,  as  he  gave  judgment  in  their  favor  against  Jenkins  &  Son  for  the  full 
-amount  of  the  contract  price  for  the  material  In  question. 

We  shall  first  examine  the  question  of  law  which  arises  out  of  the  payment 
by  appellees  to  Jenkins  &  Son  of  the  sum  of  S800.  and  ascertain  whether  or 
not  this  iiayment  relieved  appellee  of  the  duty  imposed  upon  them  by  the 
statute,  to  see  that  the  material  man's  claim  was  paid. 

Section  24fi8  of  the  Kentucky  Statutes  contains  the  law  affording  to  ma- 
terial men  Hens  for  the  amount  of  their  claim,  where  they  have  furnished 
material  for  the  purpose  of  improving  real  estate.  It  is  not  necessary  to  set 
torth  this  section  herein ;  we  deem  it  sufficient  to  say  that  the  statute  amply 
•oovers  the  claim  of  appellants  in  this  case.  This  statute  has  been  construed 
by  this  court  in  several  cases,  and  the  question  of  law  herein  involved  has 
been  adjudicated.  The  constitutionality  of  the  act  was  upheld  in  the  case 
of  Hlghtower  v.  Bailey  &  Kerner,  22  Ky.  Law  Rep. ,  88.  In  this  case  the 
<ooiirt,  by  Haaelrigg,  Chief  Justice,  said:  ^*This  statute  is  radically  different 
from  our  former  laws  on  this  subject,  and  has  not  heietofore  been  before  this 
^ourt  for  construction. 

"The  preceding  statute,  while  giving  Hens  to  contractors,  subcontiactors, 
material  men  and  laborers,  practically,  thereby,  provides  a  process  of  gar- 
nishment in  the  hands  of  the  owner  of  any  money  he  might  owe  the  con- 
tractor. Its  purpose  was  merely  to  substitute  the  subcontractor,  material 
man  and  laborer  to  the  rights  of  the  contractor,  and  was  effectual  only  in 
Jthe  event  the  owner  was  Indebted  to  the  contractor.    It  was  entirely  safe  for 
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the  owner,  without  notice  of  the  claims  of  others,  to  pay  his  contractor  whez^ 
he   pleased,   even   In   advance.    The  present  statute  was  clear 'y  meant  to- 
fasten,  and  it  does  fasten,  on  the  property  owner  a  lien  for  the  claims  of  the- 
subcontractor,  material  man  and  laborer,  althouKb  the  owner  has  no  notice 
of  such  claims,  and  may  owe  the  contractor  nothinft. " 

This  case  was  cited  and  approved  in  the  case  of  Browinski  v.  Pickett,  &c.» 
84  Ky.  Law    Rep.,  805.     In  this  case  the  own^r  of  the  building  in   question 
had  paid  over  to  his  contractor  all  of  the  contract  price  of  the  building  ex- 
cept the  sum  of  $874.41,  :^hereas  the  claims  due  to  various  parties  who  had 
furnished    material  in  the  erection  of  the  building  amounted   to  $d,(K)9.24. 
The  owner  prorated  the  balance  in  his  hands  among  these  various  parties^ 
tendering  to  Browinski  &  V^dcook,   who  had   furnished  paints,   putty  and 
glass  for  the  building  in  question  to  the  value  of  $856.68,  the  sum  of  f9d5.(S2^ 
as  their  pro  rata  of  the  balance  remaining  in  his  hands.     Browinski  &  Ad- 
oook  refused  to  accept  the  sum  thus  tendered,  and  having  complied  with  the- 
statute,  in  order  to  effectuate  their  lien,  brought  suit  to  enforce  the  same 
for  the   full  amount  of  their  claim.    Upon  final  submission  the  chancellor 
gave  judgment  against  the  contractor  for  the   full  amount  of  the  material 
man's  claim,  and  adjudged  said  material  man  a  lien  on  the  real  estate  of  the 
owner  for  the  sum  of  $346.61.     From  this  judgment  the  material  man  ap- 
pealed, because  he  was  not  adjudged  a  lieu  for  the  full  amount  of  his  claim, 
$856.63,  and   the  owner  of  the  building  prosecuted  a  cross  appeal,  because 
the  sum  awarded  the  material   man  as  lien  was  in  excess  of  $S66.62.     There 
was  no  dispute  in  this  case  that  the  owner  of  the  building  had  paid  over  to 
the  contractor,  upon  estimate  of  the  architect,  all  but  the  balance  above 
stated.     In  the  opinion  of  this  court,  Burnam,  Judge,  it  is  said:  *'There  ia 
no  doubt  that  appellants  furnished  the  material  sued  for  to  Pickett  to  be 
used  by  him  in  the  erection  of  appellee's  house,  and  that  they  were  so  used. 
The  statute,  under  this  state  of  facts,  gave  to  appellants    a    lien  upon  tbe^- 
land  on  which  the  building  was  erected  which  can  not  be  evaded  by  the 
owner  paying  to  the  contractor  on  estimates  made  by  the  architect,  and  the 
fact  that  he  did  ao  furnishes  no  defense  to  the  claim  sued  for.    The  only 
limitations  upon  the  liens  of  persons  who  furnished  labor  and  material  in  the 
erection  of  the  building  is  that  they  shall  in  no  case  be  for  a  greater  amount 
than  the  contract  price  of  the  original  structure.     The  report  of  the  commis- 
sioner shows  that  the  appellants  are  the  only  parties  who  have  availed  them- 
selves of  this  provision,  and  secured  a  lien  upon  the  property  of  appellees. 

"It  is   insisted  for  appellees  that  before  a  material    man  can  acquire  a 
lien  under  the  statute  it  must  appear  that  the  material  was  obtained  by  the 
contractor  as  the  agent  of  the  owner  for  use  in  the  conRtriiciioti  of  the  build- 
ing; that  if  purchased  in  his  own  name,  with  theinrenMou  to  be  used  in  the- 
construction  of  the  building,  that  the  material  man  would  aoi^uireno  lien 
upon  the  property,  even  for  the  materials  that  were  actually  used   in   the 
building.    There  is  nothing  in  the  statute  which   is  susceptible  of  such  a 
construction.    On  the  contrary,  it  says   in  plain   terms  that  a  person  wb<v 
performs  labor,  or  furnishes  materials  in  the  erection,  altering  or  repairing 
of  a  house  by  contract  with  the  owner,  contractor,  subcontractor,  architect, 
or  authorized  agents,  shall  have  a  lien  thereon,  and  upon  the  land  upozk 
which  said  improvements  shall  have  been  made.    The  testimony  in  this 
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Is  pp  both  to  the  letter  and  spirit  cf  the  statute,  and  we' think  the  obancellor 
erred  in  not  adjudging  appellants  entitled  to  a  lien  on  the  property  for  the- 
fall  amount  of  tbelr  claim." 

We  do  not  see  how  the  legal  effect  of  the  payment  to  Jenkins  &  Son  can 
be  distinguished  from  the  payment  so  made  by  the  owner  of  the  building. 
Barker,  to  his  oontraotor,  Piokett,  in  the  case  cited.  The  owner  of  the 
building,  in  cases  like  the  one  involved  here,  pays  money  to  his  oontraotor 
at  his  peril.  It  is  immaterial  whether  he  knows  of  the  claim  or  not;  the 
statute  oasts  upon  him  the  duty,  to  the  extent  of  the  full  oontraot  price  of 
the  improvement  to  be  made,  of  seeing  to  it  that  the  material  men,  who  have 
furnished  material  for  the  work  provided  for  by  the  oontraot,  are  paid.  No 
payments  made  by  him  to  his  contractor  will  relieve  him  of  this  duty,  and, 
as  said  before,  the  question  as  to  whether  or  not  he  knew  of  the  claims  of 
the  materia]  men  at  the  time  of  the  payment  to  the  contractor  is  entirely' 
immaterial.     (Hodges  v.  Arvidson,  33  Ky.  Law  Bep.,  207S.) 

The  chancellor,  therefore,  erred  in  allowing  the  payment  of  $800  to  Jen> 
kins  &  Son,  contractors,  as  a  credit  against  the  claim  of  appellants  on  their 
olaim  for  the  material  furnished  by  them. 

In  regard  to  the  question  of  the  amount  of  damages  allowed  by  the  chan- 
cellor to  Mann  Bros,  for  the  alleged  failure  of  the  heating  apparatus  to  oom& 
up  to  the  spec Ifl cations  in  the  contract,  we  are,  after  a  careful  reading  of 
the  record,  convinced  that  it  was  entirely  too  large.  We  do  not  believe  that 
a  preponderance  of  the  evidence  warrants  the  conclusion  that  it  would  re> 
quire  8745  to  make  the  heating  plant  in  question  come  up  to  the  stipulationa 
of  the  contract.  We  are  not  profoundly  impressed  with  appellees'  evidence 
as  to  the  deficiencies  of  the  heating  plant.  It  is  not  necessary  to  state  the 
effect  of  the  evidence  in  this  case  with  any  great  particularity,  but  we  be- 
lieve that  a  good  deal  less  money  than  t745  will  supply  all  the  deficiencies  of 
the  heating  plant,  if  there  be  any;  and  we  think,  as  said  liefore,  that  the 
chancellor  erred  in  allowing  so  large  a  sum  as  against  tb3  materialmen,  the 
appellants. 

Wherefore,  the  case  is  reversed,  with  directions  to  enter  a  judgioent  giving 
appellants  a  lien  on  the  building  uf  appellees  lor  f  1,286. 44,  with  interest 
from  November  SO,  1899,  until  paid,  to  be  credited  by  any  sum  or  sums  of 
money  which  may  have  been  paid  by  appellees  to  appellants  since  the  judg^ 
roent  was  rendered. 


ANGLIN  V.  CONLEY. 

(Filed  February  fl.  1903.) 

Fraudulent  conveyances— Mortgages— Appellee  instituted  this  action  li> 
equity  to  set  aside  a  deed  of  conveyance  made  by  A.  to  B.,  his  brother,  al- 
leging that  he  had  obtained  a  judgment  against  A.  for  $850  damages  for  an 
assault  and  battery  committed  on  him;  that  prior  to  obtaining  this  judg- 
ment A.  bad  made  a  conveyance  to  B.  of  his  one-fifth  interest  in  land.  Ap^ 
pellee  alleged  that  this  conveyancR  was  made  without  any  consideration,  and 
with  the  fraudulent  intent  of  cheating  and  defrauding  his  creditors.  Th» 
oourt  set  aside  the  conveyance  and  ordered  the  land  sold  to  satisfy  appellee's 
judgment.  On  appeal  it  is  insisted  that  appellee  was  not  a  creditor  of  A^ 
Held— That  appellee  was  a  creditor  of  A.,  but  the  proof  shows  that  B.    had 
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turnisbed  to  A.  about  $500.  besides  had  paid  for  blm  about  $1,200  attorneya' 
fees,  but  be  had  no  knowledge  of  any  fraudulent  intent  on  the  part  of  A.  to 
defraud  his  oreditors,  and  tbe  conveyance  of  the  land  was  in  effect  a  niort- 
f^age  which  gave  B.  a  prior  Hen  on  the  land  for  money  advanced  and  paid 
for  A.    Appellee  is  entitled  to  a  second  lien  on  said  land  to  satisfy  his  debt. 

Theobold  &  Theobold  and  C.  B.  Wllhoit  for  appellant. 

G.  W.  Armstrong,  H.  L.  Woods  and  B.  D.  Davis  for  appellee. 

Appeal  from  Garter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  object  of  this  suit  was  to  set  aside  a  deed  which  Talton  B.  Anglin 
executed  and  delivered  to  the  appellant.  James  E.  Anglin,  by  which  be  con- 
veyed to  him  an  undivided  fifth  interest  in  a  certain  tract  of  land,  tbe  ap- 
pellee claiming  that  at  the  time  of  its  conveyance  he  was  a  creditor  of  the 
fcrantor.  The  deed  was  dated  July  10,  was  acknowledged  on  the  16th  and 
lodged  for  record  on  the  22d  of  the  same  month.  The  consideration  lecited 
In  the  deed  was  $500  cash  in  hand  paid  and  love  and  affection,  tbe  grantor 
and  the  grantee  being  brothers. 

From  tbe  averments  of  tbe  petition  it  appears  that  on  tbe  4tb  day  of  July, 
1806,  the  grantor,  Talton  B.  Anglin,  shot  and  wounded  the  appellee,  Con- 
ley;  that  on  the  30tb  day  of  that  month  the  appellee  instituted  an  action 
against  him  for  maliciously  shooting  and  wounding  him;  that  subsequently 
he  recovered  a  judgment  against  him  f or  t850  and  costs;  that  on  the  Hth 
day  of  August,  1898,  this  action  was  instituted  in  equity  for  tbe  purpose 
heretofore  stated.  It  is  averred  in  the  petition  that  tbe  conveyance  was 
made  by  tbe  grantor  to  the  grantee  for  the  purpose  of  hindering  and  delay- 
ing the  grantor's  creditors  in  the  collection  of  their  debts,  and  that  it  was 
made  without  any  good  or  valuable  consideration.  The  appellant  moved 
the  court  to  compel  the  appellee  to  paragraph  his  petition,  upon  the  idea 
that  it  stated  two  causes  of  action  :  First,  because  it  was  averred  the  grantor 
executed  it  with  fraudulent  intent  to  cheat  his  creditors;  second,  because  it 
was  averred  that  the  deed  was  made  without  consideration,  hence  a  volun- 
tary conveyance.  To  paraphrase  tbe  averments  of  the  petition  they  simply 
amount  to  the  charge  that  it  was  a  voluntary  conveyance  without  considera- 
tion, with  the  fraudulent  intent  to  cheat  the  grantor's  creditors.  In  our 
opinion  there  is  but  one  cause  of  action  attempted  to  be  stated. 

The  first  question  which  we  will  consider  is  whether  or  not  the  appellee 
-was  a  creditoi  of  Talton  B.  Anglin  at  the  time  tbe  conveyance  was  made 
or  bad  such  claim  as  would  enable  bim  to  have  the  conveyance  set  aside 
upon  a  proper  showing.  It  is  urged  in  behalf  of  tbe  appellant  that  the  ap- 
pellee was  not  a  creditor  of  the  grantor  because  the  liability  had  not  been 
£xed  by  a  judgment  of  the  court.  It  was  held  in  Lillard  v.  McGee,  4  Bibb., 
165,  that  a  person  who  recovers  judgment  in  slander  is  a  creditor  within  the 
meaning  of  the  statute.  In  Slater  v.  Sherman,  6  Bush,  206,  it  was  held  that 
one  who  had  a  claim  against  another  growing  out  of  assault  and  battery  bad 
the  right  to  have  a  fraudulent  conveyance  set  aside,  although  made  before 
the  judgment  was  rendered  in  bis  favor.  The  doctrine  in  those  cases  settles 
the  question  here  that  the  appellee  was  a  creditor  of  the  grantor.  Tbe  facts 
are  about  these :  Tbe  appellant  knew  of  the  assault  which   his  brother  bad 
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inade  upon  the  appellee;  the  brotbei  ioteoded  to  evade  proseoution  by  leav- 
ing the  State  and  obtained  from  the  appellant  1600,  vlth  the  nnderstandins 
that  be  was  subsequently  to  convey  to  blm  his  Interest  In  the  land,  which 
was  afterwards  done  by  the  deed  in  question.  Before  that  was  consum- 
mated the  grantor  returned  to  Kentucky  and  either  surrendered  himself  or 
-was  arrested.  The  deed  seems  to  have  been  drawn  on  that  day,  but  not  ac- 
knowledged until  five  days  thereafter,  and  recorded  at  the  time  heretofore 
stated.  The  appellant  knew  the  purpose  which  his  brother  had  in  view  in 
'Obtaining  the  8600,  which  was  to  evade,  for  a  time  at  least,  a  prosecution  by 
the  Gommonwealtb.  After  the  grantor  placed  himself,  or  had  been  placed. 
In  the  custody  of  the  law,  the  transaction  was  consummated  by  the  execu- 
tion of  the  deed.  There  is  no  evidenne  in  the  record  that  either  the  grantee 
•or  the  grantor  was  aware  of  the  fact  that  the  appellee  had  a  cause  of  action 
•against  the  grantor  for  the  Injury  which  he  had  inflicted  upon  him,  so  that 
«t  the  time  the  $500  was  furnished  it  is  certain  that  the  only  purpose  to  be 
■accomplished  was  the  evasion  of  prosecution  by  the  Commonwealth. 

Although  the  action  of  the  appellant  might  have  facilitated  the  grantor's 
"effort  to  evade  such  prosecution,  that  unlawful  act  could   not  enure  to  the 
benefit  of  the  appellee  in  this  action.     The  rights  of  the  appellee  uiunt  be  de- 
termined from  the  facts  independent  of  the  unlawful  act  of  the  appellant,  if 
It  was  so.  to  show  a  willingness  to  facilitate  the  escape  of   his  brother  from 
•a  penal  or  criminal  prosecution.    The  deed  recites  n  payment  of  $600  by  the 
-appellant.    The  grantor  and  the  appellant  were  introduced  as  witnesses  by 
the  appellee,  and  they  both  testified  that  $600  was  paid,  and  that  after  the 
grantor  was  in  custody  of  the  officers  of  the  law  they   made  an   additional 
agreement,  before  the  deed  was   delivered,   as  to  the  consideration   for  the 
oonveyanoe,  to  the  effect  that  the  appellant  was  to  furnish  money  to  pay  the 
grantor's  attorneys,  the  cost  in  defense  of  the  prosecution  and  any  fine  that 
might  be  recovered  against  him.    They   stand   uncontradicted  upon   tbefce 
•questions.    The  proof  shows  that  the  sums  paid  to  lawyers,  etc.,  amounted 
to  about  $1,200,  in  addition    to  the  $500  which  had  already   been   paid.     The 
mere  fact  that  the  appellant  knew  that  the  grantor  had  as^ulted  the  appel- 
lee did  not  charge  him  with  notice  that  a  oanse  of  action  existed  in  his  favor 
against  the  grantor,  or  that  the  grantor  was  making  the  conveyance  with  a 
fraudulent  intent  to  evade  the  payment  of  such  judgment  as  might  be  re-^ 
oovered  thereon.    If  the  grantor  had  a  fraudulent  Intent  in  making  the  con- 
veyance to  cheat  the  appellee,  that  fact  would  not  deprive  the  appellant  of 
hie  right  to  assert  his  claim  against  the  land  for  the  sums  paid  for  the  con- 
sideration in  the  purchase  of  it   unless  he  actually  had  knowledge  of  the 
fraudulent  intent. 

The  appellant  and  his  brother  seem  to  have  lived  together  with  their 
grandmother  on  a  part  of  the  land  which  was  conveyed,  and  they  continued 
to  so  live  after  the  conveyance,  but  this  fact  will  not  justify  a  court  in 
treating  the  conveyance  as  fraudulent,  and  this  court  has  frequently  so  held. 
Under  all  the  circumstances,  we  are  of  the  opinion  that  as  the  exact  amount 
which  was  to  be  paid  for  the  land  could  not  be  told  and  was  not  agreed  upon, 
the  deed  should  be  considered  as  a  mortgage  to  secure  whatever  sums  of 
money  the  appellant  paid  the  grantor  and  for  him  on  account  of  the  prose- 
oution.   As  the  appellee  did  not  file  a  petition  in  equity  before  he  obtained 
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bis  jndgmeot,  this  is  no  case  for  the  applioatioo  of  seocion  1907a,  Kentucky^ 
Statutes. 

The  case  is  reversed,  with  directions  that  the  oourt  adjudge  the  appellant 
a  lien  upon  the  land  foi  the  sums  he  paid  to  and  for  his  brother,  Talton  B. 
Anglin,  as  consideration  for  the  land,  which  is  the  S500,  and  the  amounts 
paid  the  attorneys,  costs  and  fines;  that  the  appellee  be  awarded  a  Hen  for 
bis  debt,  interests  and  costs,  subordinate  to  that  of  the  appellant,  and  that- 
the  interest  conveyed  by  Talton  B.  Anglin  in  the  property  be  sold  to  satisfy 
these  claims  and  for  proceedings  consistent  with  this  opinion. 


RALKIGH  V.  CLARK. 

(Filed  February  6,  1003.) 

Statute  of  limitAtioD— Contracts— Damages— This  land   of  appellant  lies 
adjoining  a  creek,  the  land  of  appellee  lies  adjoining  it  and  is  higher  than 
the  land  of  appellant.     The  land  of  M.  is  higher  than  the  land  of  appellee, 
and   the  drainage  from   the  lands  of  M.  and  appellee  naturally  passes  over 
the  lands  of  appellant.  M.  had  several  years  ago,  by  consent  of  appellee,  dug 
a  ditch  across  appellee's  land,  which  naturally  increased   the  flow  of  water 
over  the  land  of  appellant.     This  was  before  appellant  bpcame  the  purchaser 
of  the  land.     Afterwards  an  agreement  between  appellant  and  appellee  was 
made,  by  which  appellee  agreed  to  extend  the  ditch  of  M.  to  the  creek  acros» 
appellant's  land,  and  to  keep  it  open,  and  appellant  and  appellee  were  to  cut- 
a  ditch  on  appellee's  land  running  at  right  angles  with  the  other  ditch,  and 
connecting  with  it  the  line  between  appellant  and   appellee.     After  several 
years  appellee  failed  to  keep  open  the  ditch  over  appellant's  land  leading  to* 
the  creek  and  the  other  ditch  also  filled  up,  causing  the  water  to  again  over- 
flow appellant's  land,  injuring  his  crops.     A]ipellant  brought  this  action  to 
recover  damages  for  this  injury.    On  the  trial  the  court  instructed  the  jury 
in  substance  that  if  M.  and  appellee  had  exercised  the  privilege  of  running- 
the  water  from  their  farms  over  appellant.'s  land  for  more  than  fifteen  years- 
before  making  the  contract,  that  they  should  find  for  defendant.     A  verdict 
resulted  in  favor  of  defendant,  from  which  this  appeal  is  prosecuted.    Held 
—That  said  instruction  was  erroneous.     Appellee  had  waived  any  rights  he- 
might  have  had  in  appellant's  land  prior  to  making  the  contract,  and  he  is- 
lialsle  for  his  failure  to  keep  said  ditch  open  for  any  damage  which   was  the- 
proximate  cause  of  said  failure.     The  court  instructed  the  jury  in  substance- 
that  if  they  found  for  plaintiff  the  criterion  of  damages  was  the  value  of  the- 
crops  lost  by  him  by  reason  of  the  flooding  of  the  land,  or  a  fair  compensa- 
tion for  the  injury  to  the  crops  and  the  depreciation   of   the  rental  value  of 
the  land  that  was  not  in  crop.    The  court  should  havo  modified  this  instruc- 
tion, to  the  effect  that  appellant  could  not  recover  for  any  damages  which  he- 
might  have  avoided  by  ordinary  care,  and  that  for  appellee's  failure  to  keep- 
open  the  ditch  on  appellant's  land  the   measure  of  damages   would   be    the- 
reasonable  cost  of  opening  the  ditch  and  keeping  it  open,  in  so  far  as  appel- 
lant might,    by  cleaning  out   the  ditch,   have  avoided   the  damages  com- 
plained of. 

Rli  H.  Brown  and  Miller  &  Todd  for  appellant. 

Sweeney,  Ellis  &  SwHeiiey  for  n]M>»'lleH. 

Appeal  from  Davies.s  Circuit  Cuurt. 
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OplDion  of  the  oourt  by  Judge  HobsoD. 

Appellant  and  appellee  are  ftermers,  living  on  Knob  Lick  oreek  in  Daviess, 
oonnty.    It  is  a  flat  country,  and  the  stream  seems  to  be  a  sluggish  one. 
Appellant's   land   is   lower  than   appellee's  and  lies   north  of   it   between 
appellee's  farm    and  the    oreek;  to  the  west   of  appellee's    land   is  a   tract- 
known    in    the    record  as    the    Mattingly    land.     The    drainage    from   the- 
Glark   and    Mattingly    tract   is,    by    nature,  over    the  land     of     Raleigb 
to   the    creek,  but   all  of    the   Mattingly   land   does  not  drain   this   way. 
Many  years  ago  Clark  allowed  Mattingly  to  out  a  ditch  through  his  land 
which  turned  down  on  the  Raleigh  place  water  that  would  not  by  nature- 
flow  there.    This  was  before  Raleigh  bought  it.     The  ditch   seems  to  have 
run  to  a  swag  near  the  line  and  there  stopped.     The  line  between  Raleigh 
and  Clark  runs  east  and  west.    The  ditch  referred  to  runs  practically  from 
the  south  to  the  north.    Clark  bedded  up  his  land,  as  seems  to  be  customary 
in   that  section,  and  also  dug  another  ditch.     The  bed  furrows  and   these 
ditches  took  the  water  down  on  Raleigh  in  greater  quantities  and  more  rap- 
idly than  it  would  flow  on  him  by  nature.     In  this  condition  of  things,  after 
he  bought,  an  agreement  was  made  between  him  and  Clark  by  which  Clark 
agreed  to  extend   the  Mattingly  ditch  from  Raleigh's  line  to  the  creek,  and 
to  keep  it  open,  and  Clark  and  Raleigh  each  agreed  to  dig  a  ditch  on  Clark's, 
land,   running  east  and  west  on   the  line  between  them,  to  carry  the  water 
coming  down  off  Clark's  land  into  this  ditch,  which  Clark  was  to  cut  out 
to  the  creek.     Clark  was  to  dig  the  ditch  on  the  line  on  one  side  of  the  Mat- 
tingly ditch  and  Raleigh  on  the  other  side,  and  the  dirt  was  to  be  thrown  on 
the  lower  side  of  the  ditch.    Clark  cut  the  ditch  out  to  the  creek,  making  it 
something  like  six  feet  wide  and  three  feet  deep.    He  and  Raleigh  also  cut 
the  ditch  on  the  line  leading  into  this  ditch,  making  it  four  feet  wide  and 
two  feet  deep,  and  throwing  the  dirt  on  the  lower  side.     Clark  then  set  his. 
fence  on  top  of  this  dirt.     This  served  as  a  barrier  to  protect  Raleigh  from 
the  water  above,  and  collect  it  in  the  ditches.     Things  went  along   very 
smoothly  under  this  agreement  for  a  number  of  years.     Finally  Clark  failed  . 
to  keep  the  ditch  cleaned  out  across  Raleigh's  land,  which  took  the  water- 
to  the  creek,  and  when  this  ditch  filled  up  the  east  and  west  ditches  also- 
filled.    Raleigh   then  brought  this  suit  for  damages  against  Clark  for   the- 
flooding  of  his  land.     Clark  defended  on  the  ground  that  Raleigh  would  not 
let  him  clean  out  the  ditch  on  his  land.    He  also  pleaded  limitation,  alleging- 
that  the  Mattingly  ditch  had  existed  for  more  than  fifteen  years,  and  was  in. 
existence  when  Raleigh  bought  the  place.    The  proof  on  the  trial  showed 
very  clearly  that  a  large  amount  of  water  was  run  over  Raleigh's  land,  and 
that  considerable  damage  had  been  done  his  crop,  but  the  jury  under  the  in- 
structions of  the  court  found  for  the  defendant.    The  instruction  which  i» 
chiefly  complained  of  is  in  these  words:  "If  the  jury  believe  from  the  evi- 
dence that  the  ditch  leading  from   the  Mattingly  land  over  the  defendant's- 
land  to  plaintiff's  land  had  been  constructed  and  maintained   continually 
for  a  period  of  flfteen  years  or  more  next  before  the  contract  or  agreement 
between  plaintiff  and  defendant  for  a  continuation  of  said  ditch  through 
the  plaintiff's  land   to  Knob  Lick  creek  (if  they  believe  from  the  evidence* 
there  was  such  an  agreement)  under  a  claim  of  right,  then,  in  that  event,  the 
defendant  is  not  liable  to  plaintiff  for  any  damage  that  plaintiff  may  hav& 


1556  BALEIGH  V.  CLARK. 

«u8taixied  by  water  jQowlDg  through  said  ditch,  though  he  failed  to  comply 
with  the  agreement  to  keep  the  ditch  open  on  plaintiff's  land." 

This  instruction  was  erroneous.  The  contract  between  Clark  and  Raleigh 
was  admitted  by  both  parties;  it  had  been  carried  out  by  them  for  a  number 
•of  years.  After  getting  the  benefit  of  this  contract  Clark  must  take  it  with 
the  burden.  He  can  not  be  permitted  to  say  that  he  had  a  right  to  maintain 
the  Mattingly  ditch,  for  whatever  his  rights  may  have  been,  be  waived  them 
rather  than  take  the  chances  of  standing  upon  them,  and  after  the  lapse  of 
many  years,  when  necessarily  the  evidence  as  to  whether  the  ditch  was  there 
by  permission,  or  as  a  matter  of  right,  has  been  obscured  by  time,  be  can 
not  be  allowed  to  go  back  now  and  insist  upon  a  matter  which  be  then  de- 
liberately waived.  We  understand  the  petition  to  be  broad  enough  to  re- 
x;over  for  all  water  sent  down  upon  Raleigh  in  violation  of  the  agreement 
between  Raleigh  and  Clark,  by  reason  of  Clark's  failure  to  keep  the  ditch 
x)pen  as  he  agreed  to  do,  and  as  under  this  instruction  the  verdict  of  the  jury 
may,  under  the  evidence,  have  been  for  Clark  without  regard  to  the  other 
matters  in  controversy,  api)ellant  is  entitled  to  a  new  trial. 

As  the  case  must  go  back  for  another  trial,  it  is  necessary  for  us  to  deter- 
mine  whether  instruction  No.  8.  which  is  objected  to,  properly  defines  the 
measure  of  damages,  for  it  is  to  the  interest  of  the  parties  that  on  the  next 
trial  the  case  may  be  fairly  submitted  to  the  jury.  The  thing  complained 
-of  here  is  Clark's  failure  to  comply  with  his  agreement  and  keep  open  the 
north  and  south  dltob;  also  the  east  and  west  ditch  which  he  dug  on  his 
•own  land.  The  rule  is  elementary  that  a  party  suing  for  damages  from  the 
breach  of  a  contract  can  only  recover  such  damages  as  naturally  and  prox- 
imately flow  from  the  breach.  When  Clark  failed  to  keep  open  the  ditch 
across  Raleigh's  land,  Raleigh  might  have  opened  it  and  recovered  the  cost 
of  doing  the  work  which  Clark  had  agi'eed  to  do,  but  had  not  done.  The 
measure  of  damages  for  the  nonperformance  of  work  of  this  sort  is  ordinarily 
the  cost  of  the  work  and  not  the  loss  which  may  result  to  the  other  party  as 
•a  consequence  of  the  work's  not  being  done.  Thus  in  Miller  v.  Mariners' 
Church,  7  Greenleaf,  61,  the  court  said:  "The  purchaser  of  perishable  goods 
«t  anction  fails  ^o  complete  his  contract.  What  shall  be  done?  Shall  the 
auctioneer  leave  the  goods  to  perish,  and  throw  the  whole  loss  upon  the  pur- 
tshaser?  That  would  be  to  aggravate  it  unreasonably  and  unnecessarily.  It 
Is  his  duty  to  sell  them  a  second  time,  and  if  they  bring  less,  he  may  recover 
the  difference,  with  commissions,  and  other  expenses  of  resale,  from  the  first 
purchaser. 

"If  the  party  entitled  to  the  benefit  of  a  contract,  can  protect  himself  from 
41  loss,  a  rising  from  a  breach,  at  a  trifling  expense,  or  with  reasonable  exer- 
tions, he  fails  in  social  duty  if  he  omits  to  do  so,  regardless  of  the  increased 
•amount  of  damages  for  which  he  may  intend  to  hold  the  other  contracting 
party  liable.  Qui  non  prohibet,  cum  prohibere  possit,  jubet.  And  he  who 
has  it  in  his  power  to  prevent  an  injury  to  his  neighbor,  and  does  not  exer- 
-else  it,  is  often  in  a  moral,  if  not  in  a  legal,  point  of  view  accountable  for 
it.  The  law  will  not  permit  him  to  throw  a  loss,  resulting  from  a  damage 
to  himself,  upon  another,  arising  from  causes  for  which  the  latter  may  be 
responsible,  which  the  party  sustaining  the  damage  might,  by  common  pru- 
•dence,  have  prevented.    For  example,  a  party  contracts  for  a  quantity  of 
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brioks  to  build  a  honee,  to  be  delivered  at  a  given  time;  and  engages  niaaonfr 
and  carpenters  to  go  on  with  the  work.  The  bricks  are  not  delivered.  If 
other  bricks  of  an  equal  quality,  and  for  the  stipulated  price,  can  be  at  ono& 
purchased  on  the  spot,  It  would  be  unreasonable,  by  neglecting  to  make  the 
purchase,  to  claim  and  receive  of  the  delinquent  party  damages  for  the 
workmen,  and  the  amount  of  rent  which  might  be  obtained  for  the  house  jf 
it  had  been  built.  The  party,  who  is  not  chargeable  which  a  violation  of 
bis  contract,  should  do  the  best  he  can  in  such  cases;  and  for  any  unavoid- 
able loss  occasioned  by  the  failure  of  the  other  be  is  justly  entitled  to  a. 
liberal  and  complete  indemnity." 

In  1  Sutherland  on  Damages,  2d  edition,  section  88,  it  is  said  :  '*When,  after 
a  contract  has  been  entered  into  between  two  parties,  notice  is  given  by  one 
of  them  that  the  contract  is  rescinded  on  his  part,  he  is  liable  for  such  dam- 
ages and  loss  only  as  the  other  party  has  suffered  by  reason  of  such  rescind- 
ing; and  it  is  the  duty  of  such  other  party,  upon  receiving  such  notice,  Uy 
save  the  former,  as  far  as  it  is  in  his  power,  nil  further  damages,  though 
the  performance  of  his  duty  may  call  for  affirmative  ac.tion.  If  a  person 
hired  for  service  for  a  given  term  is  wronsfully  dismissed,  he  is  entitled  ta 
the  stipulated  wages  for  the  term  of  h\A  engagement,  if  that  is  his  loss.  It 
is  prima  facie  his  less;  but  the  law  ImpoRes  on  him  the  duty  to  seek  other 
employment,  and  to  the  extent  that  he  obtains  it  and  earns  wages,  or  might 
have  done  so.  his  damages  will  be  reduced.  (Lewis  v.  Scott,  95  Ky.,  484.) 
In  an  action  for  damages  resulting  from  alleged  defects  in  the  construction 
of  a  building  so  that  the  roof  leaked  and  injured  the  interior  work  or  prop- 
erty therein,  or  for  breach  of  a  contract  to  repair  a  building  from  which 
similar  injuries  ensued,  or  for  injury  to  crops  through  default  of  the  de- 
fendant in  not  building  or  repairing  a  fence,  or  his  tortious  opening  of  the 
same,  where  the  party  suffering  from  the  injury  is  aware  of  the  fact  m  d  the- 
cause.  and  by  a  little  timely  labor  and  expense  the  damage  could  be  nvdlded, 
the  law  imposes  the  duty  on  him  to  stay  the  injury,  when  he  is  in  a  favora- 
ble situation  to  do  it,  and  enforces  the  duty  by  confining  his  redress  for  the 
injury  thus  avoidable  to  compensation  for  the  necessary  and  proper  meana 
of  prevention.  The  duty  in  such  cases  is  not  arbitrarily  imposed  on  the  in- 
jured party  and  exacted  of  him  in  all  cases,  to  do  or  amend  the  work  of  the 
other  party,  or  to  finish  it;  but  only  when  in  view  of  all  the  circumstancea 
of  the  particular  case  it  is  a  reasonable  duty  which  he  ought  to  perform  in- 
stead of  passively  allowing  a  greater  damage." 

In  1  Sedgewick  on  Damages,  the  rule  is  similarly  stated:  "The same  prin- 
ciple which  refuses  to  take  into  consideration  any  but  the  direct  coufc- 
quences  of  the  illegal  act  is  applied  to  limit  the  damages  where  the  plaintiff 
by  using  reasonable  precaution  could  have  reduced  them.     (Section  SOl.) 

*'It  is  frequently  said  that  it  is  the  duty  of  the  plaintiff  to  reduce  the 
damages  as  far  as  possible.  It  is  more  correct  to  say  that  by  consequences, 
which  the  plaintiff  acting  as  prudent  men  ordinarily  do,  can  avoid,  he  ia 
not  legally  damaged.  Such  consequences  can  hardly  be  the  director  natural 
oonsequence  of  the  defendant's  wrong,  since  it  is  at  the  plaintiff's  option  to 
suffer  them.  They  are  really  excluded  from  the  recovery  as  remote. "  (Sec- 
tion dU3. ) 

In  subsequent  sections  it  is  pointed  out  that  the  law  requires  of  the  party 
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Injured  oDiy  ordinary  oare,  and  that  be  is  not  required  to  commit  a  trsapan 
or  go  on  the  plaintiff's  land.  (Sections  891,  225.)  The  authorities  on  the 
subject  as  applied  to  a  case  like  that  before  us  seems  uniform.  By  the  third 
instruction  the  court  in  substance  tcld  the  jury  that  if  they  found  for  the 
plaintiff  the  criterion  of  damages  was  the  value  of  the  crops  lost  by  him  by 
reason  of  the  flooding  of  the  land,  or  a  fair  compensation  for  the  injury  to 
the  crops  and  the  depreciation  of  the  rental  value  of  the  land  that  was  not 
In  crop.  The  court  should  have  modified  this  instruction  to  the  effect  that 
Baleigh  could  not  recover  for  any  damages  which  he  might  have  avoided  by 
ordinary  oare,  and  that  for  Clark's  failure  to  keep  open  the  north  and  south 
ditch  on  Raleigh's  land  the  measure  of  damages  would  be  the  reasonable 
cost  of  opening  the  ditch  and  keeping  it  open,  in  so  far  as  Raleigh  might, 
by  cleaning  out  the  ditch,  have  avoided  the  damages  complained  of. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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(Filed  February  6,  1908— Not  to  be  reported.) 

Usury— Renewal  of  notes— C,  as  principal,  and  appellant,  as  surety,  bor- 
rowed sums  of  money  on  notes  from  a  bank  which  were  renewed  from  time 
to  time,  the  interest  on  each  at  the  rate  of  8  per  cent,  in  advance  being  in- 
cluded in  the  renewals.  G.  having  become  insolvent,  appellant  gave  his 
note  for  the  full  amount  of  said  debts,  which  was  renewed  from  time  to 
time  until  the  bank  brought  suit  on  said  notes.  In  defense,  appellant 
sought  to  purge  the  notes  of  all  usury  that  had  been  paid.  The  court  would 
not  allow  a  recovery  of  usury  prior  to  the  execution  of  the  note  by  biro  as 
surety,  assuming  payment  of  the  debts.  Held— That  appellant  having  been 
surety  on  all  the  notes  on  which  G.  was  principal,  he  can  recover  usury  as 
well  as  if  he  had  been  sued  on  the  note  when  he  executed  his  own  note  In 
settlement  of  the  debt. 

Denton  &  Robinson  for  appellant. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Gircuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  March  24,  1801,  A.  J.  Crawford,  as  principal,  and  appellant,  as  his 
surety,  executed  to  the  Somerset  Banking  Co.  a  note  for  f8,^00.  due  two 
months  after  date.  On  this  note  Crawford  paid  at  each  renewal,  from  time 
to  time,  interest  in  advance  at  the  rate  of  8  per  cent,  until  January  24, 1896. 
On  September  26,  1891.  they  executed  a  like  note  for  $600;  also  on  December 
31,  1894,  a  note  for  |788,  on  which  like  payments  were  made  on  the  several 
renewals  as  on  the  larger  note.  On  February  27,  1896,  Crawford  having 
become  insolvent.  Whinery  executed  his  note  to  the  Somerset  Banking  <3o. 
for  the  sum  of  $4,688,  the  full  amount  of  these  three  notes,  and  in  lieu 
thereof.  This  note  he  renewed  from  time  to  time,  making.like  payments  in 
advance  of  interest  by  way  of  discount,  just  as  Crawford  had  done,  until 
March  18,  1899.  He  was  then  sued  on  the  last  renewal  of  the  note,  and 
pleaded  usury.  The  court  purged  the  usury  paid  after  February  27,  1896, 
when  the  note  for  $4,683  was  executed  by  Whinery,  but  refused  to  purge  the 
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usury  paid  up  to  tbaC  time  by  Crawford,  and  from  this  judgluest  Wbinery 
appeals. 

Crawford  had  made  au  assignment  and  Wblnery  proved  bis  claim  against 
<he  estate  and  received  a  small  dividend,  but  that  in  nowise  affects  bis  lia- 
bility to  the  bank.  The  defense  of  usury  is  allowed  upon  tfae  idea  that  to 
the  extent  of  the  usury  paid  in  the  old  note  the  renewal  is  without  consid- 
•«ration,  in  so  far  as  the  usury  is  brouffbt  over  into  the  new  note. 

In  Kendall  v.  Crouch*  88  Ky.,  109,  the  principal  obligor  in  n  note  was 
dropped,  but  it  was  held  that  this  was  not  such  a  novation  as  would  deprive 
the  surety  of  the  plea  of  usury.  The  court  said  :  ''Any  payments  theretofore 
made  will  be  treated  as  having  been  paid  upon  the  principal  and  legal  in- 
terest without  regard  as  to  how  they  were,  in  fact,  made  or  received.  They 
will  be  so  treated  at  the  election  of  the  debtor,  although  they  were  paid  as 
usury;  and  so  far  as  the  usury  has  been  carried  into  the  new  note  it  is  with- 
out consideration,  and  can  not  be  recovered  A  change  of  payee  or  of  a  part 
•of  the  obligors  will  discbarge  those  bound  upon  the  obligation,  because  it  is 
■a  new  contract;  but  it  is  not  a  payment  of  usury;  and  if  it  be  carried  into 
the  new  obligation  as  a  part  of  the  sum  to  be  paid  upon  It,  it  is  to  that  ex- 
tent tainted,  and  the  usury  will,  upon  plea,  be  extracted." 

This  case  followed  Fitzpa trick.  &c.  v.  Apperson's  £x*or,  79  Ky.,  278,  and 
has  since  been  followed  in  Neal  v.  Rouse,  98  Ky.,  161;  Hill  v.  Cornwall,  96 
Ky.,  612;  Shirley  v.  Stephenson,  20  Ky.  Law  Rep.,  770;  Blakeley  v.  Adams, 
:2i  Ky.  Law  Rep.,  diHi,  and  a  number  of  other  cases.  In  support  of  the  Judg- 
ment we  are  referied  to  the  cases  of  M^nn  v.  Bank  of  Klktnn,  20  Ky.  Law 
Rep.,  1038;  Ryan  v.  Logan  County  Bank,  21  Ky.  Law  Rep.,  1618,  and  Parker 
V.  Sweigart,  22  Ky.  Law  Rep.,  118,  but  none  of  these  cases  conflict  in  any 
respect  with  the  rule  that  the  entire  usury  may  be  purged  as  long  as  the  debt 
remains,  and  that  the  dropping  out  of  one  or  more  of  the  obligors  or  the  add- 
ing of  one  or  ir.ore  new  parties  in  nowise  afieots  the  right  to  purge  the 
transaction  of  usury  from  the  beginning.  In  Mann  v.  Bank  of  Elkton  the 
surety  bought  the  land  of  his  principal  and  agreed  to  pay  the  note  as  part  of 
•the  purchase  money.  He  then  executed  bis  own  note  to  the  bank,  and  when 
sued  on  this  note  attempted  to  plead  usury.  It  was  held  that  the  rule  re- 
ferred to  did  not  apply,  because  the  principal  in  the  note  bad  paid  the  usury 
in  the  land  transact  ion,  and  the  right  to  recover  the  usury  was  in  blm  and 
not  in  the  purchaser  of  the  land,  who  received  the  land  as  the  consideration 
of  his  contract,  and  in  paying  his  note  only  paid  tor  the  land  as  he  had 
agreed  to  do.  Parker  v.  Sweigart  simply  follows  this  case,  but  in  both  the 
general  rule,  that  a  mere  change  in  the  obligor  would  not  afFect  the  right  to 
purge  the  usury,  is  distinctly  recognized.  The  case  of  Ryan  v.  Logan 
County  Bank  is  similar  to  the  case  of  Mann  v.  Bank  of  Elkton,  and  was 
decided  upon  its  authority.  • 

In  the  case  before  us  Whinery  was  the  surety  of  Crawford  on  all  three  of 
the  notes  originally  given  and  on  each  reD^al  of  them  up  to  the  time  that 
Crawford  failed.  When  Crawford  failed  he  had  the  right  to  demand  a  credit 
on  the  notes  then  held  by  the  bank  for  all  that  had  been  paid  upon  them  by 
Crawford,  and  if  he  had  then  been  sued  and  had  pleaded  usury,  unquestion- 
ably he  would  have  been  entitled  to  have  the  transaction  purged  and  only  the 
balance  of  the  notes, with  interest  at  6  per  cent.,  after  deducting  the  amounts 
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Id  fact  paid,  oould  have  been  demanded  of  bim.  Tbe  faot  that  the  payments 
were  made  by  Oawford  in  the  way  of  disoount  on  the  several  renewals  did 
not  affect  tha  matter,  for  these  payments  were  made  for  the  use  or  forbear- 
ance of  the  money,  and  tbe  court  will  look  through  tbe  form  of  the  transac- 
tion and  not  allow  any  mere  Bubterfuge  or  change  of  form  to  defeat  the 
statute.  When  Whinery  gave  his  own  note  in  place  of  the  three  notes  which 
he  and  Crawford  had  given,  there  was  no  consideration  for  this  note,  except 
the  amount  due  and  collectible  on  the  Crawford  notes,  on  which  he  was 
surety  and  which  he  then  took  up.  This  want  of  consideration  in  the  first 
note  that  Whinery  gave  went  into  each  renewal  of  that  note  and  affected 
the  last  renewal  just  as  much  as  the  first  note.  He  can.  therefore,  plead  this 
want  of  consideration  when  sued  od  the  last  renewal  ju6t  as  he  might  have- 
plead  it  if  he  had  failed  to  take  up  the  Crawford  notes  and  been  sued 
for  tbe  face  value  of  those  notes. 
Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  Indicted. 


BANKS  V.  COUNTY  OF  HENDBRSOX.  &c. 

(Filed  February  10,  1903— Not  to  be  rpported. ) 

Damages— Location  of  smallpox  hospital— Verdict— This  action  was  insti- 
tuted to  recover  damages  for  location  of  a  smallpox  pest  house  near  appel- 
lant's land.     A  verdict  resulted  in   favor  of  appellee.    On  appeal,  Held— 
That  the  verdict  is  not  contrary  to  the  evidence,  and  was  rendered   under- 
proper  Instructions. 

S.  A.  Banks  and  Montgomery  Merritt  for  appellant. 

N.  P.  Taylor  and  John  F.  Lockett  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  owns  a  valuable  tract  of  land  near  the  pesthouse  of  appellee. 
Sbe  filed  this  action  to  recover  damages  on  account  of  the  depreciation  of 
her  property  by  the  location  of  the  pesthouse  near  It.  Under  instructions  of 
the  court,  which  are  not  objected  to,  the  jury  found  for  the  defendants. 
Tbe  only  question  made  on  the  appeal  Is  that  the  verdict  is  palpably  against 
the  evidence. 

The  proof  showed  that  the  pesthouse  was  nine  hundred  feet  from  api)el- 
lant's  line  and  twenty-one  hundred  feet  from  her  house.  It  also  showed  that 
the  contagion  of  smallpox  can  not  be  carried  through  the  air  more  than 
three  hundred  feet. 

A  number  of  witnesses  testified  that  appellant's  land  was  depreciated  in 
value  by  reason  of  the  location  of  the  pesthouse  from  ten  to  twenty-five  per- 
cent, or  more.  Perhaps'half  as  many  testified  that  it  was  worth  as  much 
with  the  pesthouse  where  It  is  as  without  it.  The  jury  saw  the  witnesses; 
they  were  practical  men  peculiarly  fitted  to  pass  on  a  question  of  this  sort; 
they  heard  the  reasons  given  by  tbe  witnesses  for  their  conclusions  and  were- 
of  the  vicinage.  There  was  a  fair  trial.  The  constitutional  guaranty  of  a 
trial  by  jtry  is  not  an  idle  form.  It  rests  upon  tbe  idea  that  one  time  with 
another  tbe  verdict  of  twelve  practical  men  is  more  to  be  trusted  than  the- 
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ooDCluflions  of  a  judge,  however  learned  he  may  be,  as  a  means  of  reaching 
praotloal  justloe.  Appellant's  land  has  not  depreciated  any  in  rental  value. 
Aooording  to  the  proof  it  is  beyond  the  reach  of  contagion,  and  under  all 
tl\e  faots  we  can  not  say  that  the  verdict  of  the  jury  is  so  palpably  against 
the  evidence  as  to  warrant  us  in  disturbing  it.  (Barrett  v.  City  of  Bender- 
son,  84  Ky.  Law  Rep.,  771.) 
Judgment  aflOrmed. 


METROPOLITAN  LIFE  INSURANCE  CO.,  &;o.  v.  MILLER. 

(Filed  February  10.  1908.) 

Malicious  proseoution^Instruotions-^Appellee  was  an  agent  of  the  appel- 
lant insurance  company,  and  upon  quitting  their  employment  gave  his  due 
bill  to  the  company  for  what  was  then  thought  to  be  a  balance  due  from 
him  on  colleotions,  99.84.  Appellant  afterwards  claimed  that  the  shortage 
amounted  to  116.68,  which  appellee's  security  paid  to  the  company.  At  the 
instance  of  the  surety,  and  after  consultation  with  an  attorney,  a  warrant 
was  issued,  charging  appellant  with  embezzlement,  under  which  he  was 
arrested  and  remained  in  custody  about  an  hour,  when  he  gave  bond.  The 
warrant  was  Anally  dismissed  for  want  of  prosecution.  Appellant  brought 
this  action  for  malicious  prosecution,  and  a  trial  resulted  in  a  judgment  for 
$1,800  damages,  from  which  this  appeal  is  prosecuted.  The  court  properly 
inttruoted  the  jury  as  to  the  advice  of  counsel  constituting  probable  cause, 
but  It  did  not  give  any  instruction  on  probable  cause  outside  of  the  advice 
of  couDsel.  The  rule  is  that  what  facts  constituted  probable  cause  is  a  ques- 
tion of  law  for  the  court,  and  that  the  court  must,  by  its  instruction, 
inform  the  jury  what  these  faots  are,  and  let  them  determine  from  the  evi- 
denoe  whether  the  facts  exist  where  the  evidence  la  conflicting.  The  in- 
struction of  the  court,  as  given  to  the  jury,  ga^e  them  no  light  as  to  what 
constituted  embezzlement  or  fraudulent  conversion.  In  a  proceeding  of 
this  kind  there  must  be  malice  in  fact.  This  is  not  necessarily  ill-will  to 
defendant,  but  it  is  any  evil  or  unlawful  purpose  as  distinguished  from  that 
of  promoting  justice.  An  instruction  should  have  been  given  to  the  jury 
to  the  effect  that  there  must  be  both  malice  and  a  want  of  probable  cause  to 
justify  a  recovery,  although  as  a  matter  of  fact  plaintiff  was  innocent  of  the 
charge,  for  the  question  in  this  case  is  not  the  guilt  or  innocence  of  Miller 
of  the  crime  of  embezzlement,  but  whether  the  defendants,  at  the  time  they 
took  out«»the  warrant,  had  probable  cause  to  believe  him  guilty.  If  they 
had  such  cause  there  can  be  no  recovery,  no  matter  how  clearly  the  evidence 
may  now  show  that  Miller  was  innocent. 

J.  D.  Maoquot  and  James  Campbell  for  appellants. 

Hendrlok  A  Miller  for  appellee. 

Appeal  from  MoCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Miller  was  agent  for  appellant,  Metropolitan  Life  Insurance  Co. , 
and  appellant,  the  National  Surety  Co.,  was  surety  on  his  bond.  It  was 
the  duty  of  Miller  to  pay  over  to  tbe  company  weekly  all  the  money  he  col- 
lected, and  his  commissions  were  paid  back  to  him  by  the  company  from 
the  home  office  a  few  days  later.  The  mode  of  doing  the  business  was  to 
collect  the  premiums  from  the  policy  holders  weekly.    The  policy  ho]<)er  ha^ 
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a  book,  and  in  this  bis  weekly  payments  were  entered  by  tbe  agent  wben 
made.  The  agent  bad  a  similar  book  In  wbioh  the  payments  were  also  en- 
tered, and  be  settled  weekly  with  the  superintendent  by  bis  book.  Once  in 
three  months  the  agent's  book  was  compared  with  the  policy  holders'  books 
to  see  if  he  bad  acoonnted  to  tbe  company  on  his  book  for  all  the  money 
that  be  bad  collected  as  shown  by  the  policy  holders'  books.  Miller  left  the 
service  of  the  company  in  December,  1899.  Tbe  superintendent  then  went 
around  with  Miller,  comparing  bis  book  with  tbe  policy  bolders'  books  and 
found  that  Miller  bad  not  entered  on  his  book  some  collections  he  bad 
made,  amounting  to  19.84,  and  Miller  executed  to  tbe  company  his  doe  bill 
for  tbe  amount.  Subsequent  Investigation  showed  that  be  was  behind  in  a 
larger  amount,  and  while  he  says  that  he  did  not  agree  as  to  the  oorreetneis 
of  the  settlement,  the  weight  of  the  evidence  is  the  other  way.  Still  be  paid 
nothing,  and  on  January  26, 1900,  his  surety  in  bis  bond,  the  National  Surety 
Co.,  wrote  him  a  letter  telling  him  that  it  bad  paid  tbe  insurance  company 
$15.68  for  a  shortage  in  his  account,  and  calling  on  him  to  reimburse  it.  To 
this  letter  he  made  no  reply.  On  February  SO  the  surety  company  again 
wrote  him  in  regard  to  the  shorfcage  it  had  paid,  and  to  this  letter  be  made 
no  reply.  The  agents  of  the  insurituce  company  had  some  interviews  with 
him  near  this  time  about  settling  the  remainder  of  the  shortage,  but  nothing 
oame  of  it.  Things  ran  along  for  some  months,  and  then  at  the  request  of 
tbe  surety  company  the  insurance  company  directed  its  agent  to  institute  « 
criminal  proceeding  against  Miller  for  embesslement.  A  consultation  wat 
held  with  an  attorney,  and  on  his  advice  a  warrant  was  issued  on  July  14, 
1900.  Miller  was  arretted  under  the  warrant,  remained  in  custody  about  an 
hour  before  he  gave  bond.  This  was  on  Saturday ;  tbe  case  was  called  oo 
Monday  morning,  and  laid  over  until  Thursday,  one  of  the  witnesses  having 
left  tbe  State.  On  Thursday  morning  before  the  county  attorney  reached 
the  courthouse  the  case  was  called  again,  and  there  being  no  witnesses  pres* 
ent,  and  no  one  to  prosecute,  the  case  was  dismissed.  Miller  then  filed  this 
suit  to  recover  damages  of  the  two  corporations  and  their  agents,  taking  tbe 
proceeding  against  him,  on  the  ground  that  the  prosecution  was  malloioua 
and  without  probable  cause.  The  jury  found  in  favor  of  the  plaintiff,  and 
assessed  tbe  damages  at  $1,800,  and  the  defendants  have  appealed. 

The  court  properly  instructed  tbe  jury  as  to  the  advice  of  counsel  consti- 
tuting probable  cause,  but  be  did  not  give  any  instruction  on  tbe'probable 
cause  outside  of  the  advice  of  counsel.  The  rule  is  that  what  facts  consti- 
tute probable  cause  is  a  question  of  law  for  tbe  court,  and  that  the  court 
must  by  its  instruction  inform  the  jury  what  these  facts  are,  and  let  them 
determine  from  the  evidence  whether  the  facts  exist,  where  the  evidence  le 
conflicting.  (Anderson  v.  Columbia  Finance  and  Trust  Co.,  i)0  Ky.  Law 
Rep.,  1799;  Abrens  ^  Ott  Manufacturing  Co.  v.  Hoeher,  81  Ky.  Law  Rep., 
&99.) 

Appellant  was  charged  in  the  criminal  proceeding  with  tbe  crime  of  em- 
bezzlement, under  section  1809,  Kentucky  Statutes,  which  provides,  among 
other  things,  that  if  an  agent  of  any  corporation  shall  embezile  or  fraudu- 
lently convert  to  his  own  use,  or  the  use  of  another,  any  money,  property 
or  effects  of  the  corporation  coming  into  bis  bands  as  such  agent,  be  shall 
be  confined  in  the  penit^ptlf^rjr  iiQt  legs  tbAn  one  nor  more  than  ten  yean. 
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Embexzlement  Is  deflnecl  as  the  fraudulent  appropriation  or  conversion  of 
the  property  of  another  by  one  who  is  entrasted  with  the  possession.  (2 
Bishop  Grimlnal  Law,  seotiou  326,3;  10  Am.  and  Eng.  Bnoy.  of  Law. 
978.)  The  words,  therefore,  ''embezzle  and  fraudulently  oonvert,"  are 
synonymous.  To  oonstitute  the  offense  it  is  neoessary  there  must  be  a  crim- 
inal intent:  but  where  the  money  of  the  principal  is  knowingly  used  by  the 
af^nt  in  violation  of  the  duty,  it  is  none  the  less  embezzlement  because  at 
the  time  he  intended  to  restore  It.  (10  Am.  and  Eng.  Ency.  of  Law,  996- 
997,  and  notes.)  The  proof  before  the  jury  showed  very  clearly  that  Miller 
had  collected  the  money  of  the  insurance  company,  and  had  not  charged 
himself  with  it,  or  accounted  for  it,  and  had  failed  to  make  good  the  amount 
after  the  default  was  discovered.  It  is  true  he  testified  that  the  balance 
againet  him  did  not  arise  in  tbis*way,  but  under  the  proof  this  was  a  ques- 
tion for  the  jury,  and  the  court  should  have  instructed  them  that  if  the 
agent  or  agents  of  the  company  in  taking  out  the  warrant  believed,  and  had 
such  grounds  as  would  induce  a  man  of  ordinary  prudence  to  believe,  that 
Miller,  while  agent  for  the  insurance  company,  had  collected  and  received 
money  belonging  to  the  company,  and  had  fraudulently  kept  the  same,  and 
had  failed  to  pay  it  to  the  company  or  its  authorized  agent,  then  there  was 
probable  cause  for  taking  out  the  warrant,  and  they  should  find  for  the  de- 
fendasts. 

The  initruotions  of  the  court  as  given  to  the  jury  gave  them  no  light  as 
to  what  constituted  epibezzlement  or  fraudulent  conversion,  and  although 
the  defendants  may  in  the  judgment  of  the  jury  have  shown  that  they  had 
reasonable  cause  to  believe  Miller  in  fact  guilty  as  above  defined,  the  jury 
were  required  by  the  instruction  to  find  for  the  plaintiff.  Instruction  ''F.," 
asked  by  the  defendants,  is  not  as  favorable  to  them  as  the  law  warrants,  in 
that  the  definition  of  malice  therein  is  not  as  favorable  to  the  defendants  as 
that  established  by  the  authorities  elsewhere  and  heretofore  sanctioned  by 
this  court.  In  a  proceeding  of  this  kind  there  must  be  malice  in  fact.  This 
is  not  necessarily  ill-will  to  the  defendant,  but  it  is'any  evil  or  unlawful 
purpose  as  distinguished  from  that  of  promoting  justice.  (Ahrens  &  Ott  v. 
Hoeher,  81  Ky.  Law  Rep.,  299.)  With  this  modification,  instruction  *'F." 
should  have  been  given,  to  the  effect  that  there  must  be  both  malice  and  a  want 
of  probable  cause  to  justify  a  recovery,  although  as  a  matter  of  fact  plaintiff 
was  innocent  of  the  charge,  for  the  question  in  this  case  Is  not  the  guilt 
or  innocence  of  Miller  of  the  crime  of  embezzlement,  but  whether  the  de- 
fendants, at  the  time  they  took  out  the  warrant,  had  probable  cause  to  be- 
lieve him  guilty.  If  they  bad  such  cause,  theie  can  be  no  recovery,  no 
matter  how  clearly  the  evidence  may  now  show  that  Miller  was  innocent. 

Judgment  reversed  and  cause  remanded,  with  directions  to  grant  appel- 
lants A  new  trial. 


CHINN,  &c.  V.  CURTIS. 

(Filed  February  10,  1908— Not  to  be  reported.) 

1.  Assignment  for  benefit  of  creditors— Fraudulent  conveyances— Jurisdic- 
tion—In  1896  A.  made  a  deed  of  assignment  for  the  benefit  of  his  creditors 
tp  p.    A  short  tijfoe  thereafter  C.  obtained  a  judgment  in  the  garrison  Cir- 
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ouit  Court  against  A.,  aod  bad  a  return  of  no  property  fonBd,  after  which 
■be  brouKbt  tbis  suit  to  set  aside  as  fraudQlent  a  deed  of  ooDveyance  of  a 
tract  of  land  made  by  A.  to  his  son,  wblcb  was  without  any  oossideratlon, 
except  $400  paid  by  the  son;  An  attachment  was  levied  on  said  land  sub- 
ject to  an  execution  levy  in  favor  of  D.,  who  was  made  a  defendant  Id  the 
action.  D.  answered,  alleging  that  the  conveyance  of  land  from  A.  to  hla 
son  was  without  consideration,  and  asked  to  set  aside  the  deed  as  fraudu- 
lent. C.  afterwards  dismissed  her  petition,  and  the  action  having  been  tried 
on  the  issues  raised  by  D.  in  her  answer  and  cross  petition,  the  court  sot 
aside  the  deed  and  subjected 'the  land  to  the  payment  of  the  debt.  This  ap- 
peal is  prosecuted  from  that  judgment.  It  is  urged  that  after  the  dismissal 
of  the  action  by  C,  D.  could  not  prosecute  her  claim;  furthermore,  it 
Is  urged  that  the  Harrison  Circuit  Court  has  no  jurisdiction  of  the  action. 
Held— That  the  dismissal  of  the  action  by  C.  did  not  prejudice  the  claim  of 
D.  The  judgment  in  favor  of  D.  was  rendered  in  the  Harrison  Circuit  Court, 
and  that  court  had  jurisdiction  to  set  aside  the  deed  as  fraudulent.  The 
court  properly  set  aside  the  deed  as  fraudulent. 

9.  Statute  of  limitation— £vldence--The  action  was  not  barred  by  the  five 
years'  statute  (if  limitation  as  the  proof  shows  that  D.  did  not  learn  of  the 
conveyance  until  within  five  years  before  bringing  the  action.  The  record- 
ing of  the  deed  is  not  conclusive  evidence  of  notice  to  D.,  although  it  is 
competent  evidence  on  that  issue.  The  other  facts  and  circumstances  prove 
that  she  had  no  notice  of  the  execution  of  the  deed  until  within  Ave  years 
before  the  institution  of  her  action,  and  as  hex  debt  existed  at  the  time  of 
the  conveyance  she  had  the  right  to  subject  the  land  to  the  payment  of  it. 

Ward  Sc  Lafferty,  B.  D.  Berry  and  J.  I.  Blanton  for  appellants. 

W.  S.  Pryor  and  Swinford  &  Osborne  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  January,  189A,  appellant,  H.  C.  Chinn,  made  a  general  deed  of  assign- 
ment of  all  his  property  to  P.  P.  Cummins  for  the  benefit  of  his  creditors. 
On  February  28  thereafter  Mary  E.  Holliday  recovered  a  judgment  against 
him  in  the  Harrison  Circuit  Court,  on  which  she  took  out  execution  that 
was  regularly  returned  by  the  sheriff  "no  property  found."    She  then  filed 
on  March  18,  1896,  this  suit  against  H.  C.  Chinn,  his  son,  Harry  C.  Chinn, 
and  P.  P.  Cummins,  as  his  assignee,  in  which  she  took  out  an  attachment, 
charging  that  Chinn,  in  the  year  1800,  had  made  a  deed  to  sixty-three  aorea 
of  land  owned  by  him  to  his  son,  Harry  C.  Chinn,  which  was  voluntary, 
except  to  the  extent  of  $400  paid  by  the  son.    She  sought  to  set  aside  the 
deed  and  subject  the  land  to  her  debt.    She  alleged  that  the  assignee  refused 
to  sue,  and  for  that  reason  he  was  made  defendant.    The  attachment  was 
levied  on  the  land  by  the  sheriff  subject  to  the  execution  lien  of  appellee. 
Sarah  E.  Curtis.    The  plaintiff  then  filed  an  amended  petition,  making 
Mrs.  Curtis  a  defendant,  and  calling  on  her  to  set  up  her  lien.    Mrs.  Curtie, 
on  September  19,  1896,  filed  her  answer  and  cross  petition,  in  which  she  aet 
up  her  execution  levy  on  the  land,  and  charged  in  substance  that  the  land 
was  conveyed  to  the  son  by  his  father  without  any  consideration.    At  the 
June  term,  1897,  Mrs.  Holliday  dismissed   her  petition  without  prejudloe; 
Mrs.  Curtis  amended  her  cross  petition  so  as  to  put  in  it  in  substance  all  the 
allegations  that  Mrs.  Holliday  had  made.  The  defendants  answered,  denying 
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all  the  allegations  and  pleading  limitation,  after  their  objection  to  the  juris- 
diction of  the  court  had  been  overruled.  On  final  hearing  the  court  sub- 
jected the  land  to  the  debt. 

By  section  68  of  the  Code  an  action  for  the  sale  of  real  property  must  be 
brought  in  the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated.  A  part  of  the  land  lay  in  Harrison  county.  By  section 
70  of  the  Code  an  action  upon  a  return  of  no  property  found  must  be 
brought  in  the  county  in  which  the  judgment  is  rendered,  or  in  which  the 
defendant  resides  or  is  summoned.  Mrs.  Holliday's  judgment  was  recovered 
in  the  Harrison  Circuit  Court.  It  does  not  appear  that  the  defendants  were 
not  summoned  in  that  county,  and  the  presumption  is  in  favor  of  the  juris- 
diction of  the  circuit  court.  Mrs.  Holliday's  action  was,  therefore,  properly 
brought  in  the  Harrison  Circuit  Court.  While  section  84,  Kentucky  Stat- 
utes, gives  the  assignee  the  right  to  set  aside  a  fraudulent  conveyance,  there 
is  nothing  in  it  to  modify  the  sections  of  the  Code  above  referred  to.  Mrs. 
Holliday^s  action  having  been  properly  brought  in  Harrison  county  after 
Mrs.  Curtis  had  filed  her  answer  and  cross  petition  therein,  the  action  of  Mrs. 
Holliday  could  not  l)e  dismissed  on  her  motion  so  as  to  deprive  Mrs.  Curtis 
of  the  right  to  prosecute  her  claim  in  that  forum.  The  court,  therefore,  did 
not  err  in  overruling  the  special  demurrer. 

The  deed  which  H.  C.  Chinn  made  to  his  son  was  made  and  recorded  in 
the  year  1890,  or  more  than  five  years  before  the  action  was  brought.  By 
section  8619,  Kentucky  Statutes,  the  cause  of  action  for  relief  for  fraud  sbal 
not  be  deemed  to  have  accrued  until  its  discovery,  but  the  action  can  not  be 
brought  after  ten  years  from  the  perpetration  of  the  fraud.  Appellee,  Mrs. 
Curtis,  aptly  pleaded  and  introduced  proof  tending  to  show  that  she  did  not 
discover,  and  could  not  by  ordinary  diligence  have  discovered,  the  fraud  until 
within  five  years  before  her  suit  was  brought.  In  Ward  v.  Thomas,  81  Ky., 
46d,  the  court  held  that  constructive  notice  arising  from  the  recording  of  the 
deed  was  insufficient  to  set  the  statute  in  motion.  It  said:  "The  record- 
ing of  such  conveyance  is  important  in  establishing  the  time  of  the  perpe- 
tration of  the  fraud,  but  it  throws  but  little  light  of  itself  upon  the  question 
of  discovery.  It  is  admissible  evidence  on  that  question;  and  when  the 
manner  of  its  execution  and  registration  and  other  facts  and  circumstances 
in  the  case  would  be  sufficient  to  put  a  person  or  prudent  mind  upon  inquiry, 
the  law  declares  this  to  be  notice  because  he  should  have  made  the  inquiry, 
and  will  be  held  to  have  done  so  whether  he  did  or  not."  (McGehee  v.  Cox, 
22  Ky.  Law  Rep.,  619.) 

In  the  case  before  us  the  father  and  son  lived  together;  there  was  no 
change  in  the  possession  of  the  property  so  far  as  appearances  went ;  the 
son  did  not  give  it  in  for  taxation  in  his  own  name,  and  there  was  nothing 
io  the  way  in  which  the  property  was  held  and  used  to  put  a  creditor  on 
notice.  Mrs.  Curtis  lived  in  an  adjoining  county,  and  had  in  fact  no  notice 
uf  the  deed  until  about  the  time  she  filed  her  suit.  Under  all  the  circum- 
Mtanoes  we  do  not  think  the  court  erred  in  refusing  to  apply  the  bar  of  the 
statute.  It  is  true  Mrs.  Curtis  had  a  relative  in  the  county  who  made  the 
loan  for  her,  but  it  does  not  appear  from  the  evidence  that  he  was  thereafter 
her  agent.  He  only  acted  for  accommodation  in  making  the  loan,  and  even 
he,  though  living  in  the  county  and  well  acquainted  with  the  parties,  did 
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Dot  learn  of  the  deed  uDtil  within  five  years  before  the  bringing  of  the  action. 
The  evidenoe  satisfies  ns  that  the  deed  must  be  treated  as  fraudulent  as  to 
the  existing  oreditors  of  H.  G.  Chinn»  although  it  might  not  have  been 
fraudulent  as  to  debts  thereafter  created.  The  fact  that  bis  wife  had  many 
years  before  let  him  have  money,  which  he  was  to  pay  back  to  her,  and  for. 
which  afterwards  he  agreed  to  convey  this  land  to  the  son,  would  not  make 
the  deed  any  less  void  as  to  bis  creditors.  The  deed  recites  on  its  face  that 
it  is  made  in  consideration  of  love  and  affection  and  1400  paid  by  the  son. 
The  court  adjudged  the  son  a  lien  for  the  1400.  He  properly  refused  to  allow 
him  anything  for  his  Improvements,  offsetting  the  use  of  the  land  against 
the  improvements.  The  son  stated,  after  the  deed  was  made  to  him,  that 
his  father  had  given  him  the  land.  The  stale^transaction  with  the  wife, 
had  when  the  son  was  four  years  old,  can  not  be  upheld  as  a  valid  consid- 
eration for  this  deed,  made  after  the  debts  sued  for  were  created  and  after 
the  husband  was  involved  far  beyond  his  ability  to  pay. 

P.  P.  Cummins,  the  assignee,  does  not  appeal  from  the  Judgment.  H.  C. 
Chinn  is  the  only  appellant.  The  words  "&c.,"  after  his  name  in  the  state- 
ment of  parties  are  insufQcient  to  make  any  one  else  a  party  to  the  appeaL 
(Board  of  Gouncilmen  v.  Farmers  Bank,  29  Ky.  Law  Rep.,  1788;  Brodie  v. 
Parsons.  28  Ky.  Law  Rep.,  881.)  H.  G.  Ghinn  can  not  complain  of  the 
judgment  as  he  is  not  prejudiced  by  the  money  being  adjudged  to  the  appel- 
lee instead  of  to  all  his  creditors  ratably,  for  by  this  he  is  not  prejudiced. 
The  assignee  has  not  appealed,  and  it  is  unnecessary,  therefore,  for  us  to 
pass  on  his  rights,  as  he  is  not  before  the  court.  The  same  is  true  of  the 
objection  in  regard  to  Mrs.  Ghinn 's  right  of  dower  in  the  land.  She  was 
not  a  party  to  the  action  in  the  circuit  court,  and  is  not  a  party  here.  Her 
rights  are  in  nowise  affected. 

On  the  whole  case  we  see  no  substantial  error  in  the  proceeding.  The 
judgment  complained  of  is,  therefore,  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  GO.  v.  LOQSDON. 

(Filed  February  10,  lOOS.) 

Railroads— Negligence— Measure  of  damages-^ Appellee  was  engaged  in 
assisting  his  father  in  loading  lumber  into  a  car  which  he  had  hired  from 
appellant  company,  when  the  employee  in  switching  cars  jerked  a  oar  onto 
the  side  track  against  the  car  in  which  appellee  was  at  work  with  such  vio- 
lence as  to  throw  the  lumber  against  appeliee's  leg  and  ankle,  inflicting 
severe  and  permanent  injuries,  for  which  he  recovered  a  judgment  for  dam- 
ages, from  which  this  appeal  is  prosecuted.  It  is  urged  that  the  court  erred 
in  giving  instructions  to  the  prejudice  of  appellant.  Held— That  the  oourt 
should  have  told  the  jury  that  if  they  found  for  the  plaintiff,  the  measure 
of  damages  was  the  reasonable  expenses  of  his  cure,  including  any.  expense 
that  it  was  reasonably  certain  he  would  thereafter  necessarily  incur;  the  fair 
value  of  the  time  lost  by  him,  or  which  it  was  reasonably  certain  he  would 
thereafter  lose,  and  a  fair  compensation  for  the  physical  and  mental  suffering 
endured  by  him,  or  which  it  was  reasonably  certain  he  would  endure  as  well 
as  for  any  permanent  reduction  of  his  power  to  parn  money  by  reason  of  hia 
injuries.  The  court  corn^ntly  defined  the  word  negllgHTiiie  as  meaning  the 
luiiure  to  use  ordinary  care.    The  court  should  have  defined  ordinary  care  urn 
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belDg  snob  oare  as  a  loan  of  ordinary  pmdeooe  might  reasonably  be  ex- 
pected to  exercise  under  like  circumstances.  The  court  properly  instructed 
tbe  jury  as  to  gross  negligence. 

B.  D.  Warfleld,  E.  "W.  Hines  and  J.  A.  Mitchell  for  appellant. 

W.  S.  Pryor  and  S.  M.  Payton  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Logsdon,  who  is  twenty-two  years  of  age,  was  helping  bis  father 
load  a  car  with  lumber  at  Munfordvllle,  Ky.,  in  April,  1901,  on  a  side  track 
of  appellant's  road  at  that  point.  While  they  were  in  the  car  loading  it  a 
freight  train  pulled  In  on  the  main  line,  about  opposite  to  them.  The  en- 
gine then  went  up  to  the  switch  with  a  flat  car  loaded  with  rock,  and  sent  it 
down  on  the  side  track  on  which  the  oar  stood  in  which  they  were  working. 
A  brakeman  was  on  the  rock  car  and  undertook  to  stop  it  before  it  reached 
the  car  in  which  they  were  working;  but,  either  from  the  force  with  which 
it  was  sent  in  or  its  weight,  or  the  fault  of  the  brake  or  of  the  brakeman, 
the  oar  was  not  stopped  and  collided  with  the  other  car  with  great  force. 
The  brakeman  jumped  off  just  before  the  collision ;  appellee's  father  also 
jumped  off  their  car  and  called  to  appellee  to  jump,  but  be  did  not  under- 
stand, and  before  he  could  get  out  the  collision  occurred,  jamming  the  lum- 
ber against  his  ankle,  breaking  one  of  the  bones  and  painfully  injuring  it. 
The  freight  oar  had  been  set  there  by  the  company  for  them  to  load,  and  the 
trainmen  saw  it  there  before  they  jerked  the  rock  car  in.  By  jerking  a  car 
in  is  meant  giving  it  a  jerk  with  the  engine,  and  letting  it  run  without  the 
engine  being  attached  to  it.  The  jury  found  for  appellee,  and  fixed  his  dam- 
ages at  |8,0U0.  Instruction  1,  given  by  the  court,  is  in  these  words:  "If  you 
shall  believe  from  the  evidence  that  the  plaintiff  came  upon  tbe  premises  of 
the  defendant  at  the  request  of  his  father,  and  at  his  request  engaged  in  load-, 
ing  a  car  with  lumber  that  bad  been  engaged  by  bis  father  from  tbe  defend- 
ant for  the  shipment  of  his  lumber  over  the  road  of  the  defendant,  and  that 
while  plaintiff  was  so  there  and  so  engaged  the  defendant,  its  agents  or 
employes  in  control  and  management  of  its  engine  and  cars,  did  negligently 
push,  shove  or  throw  one  of  its  said  oars  against  the  one  which  had  been  let 
to  his  father,  and  in  which  plaintiff  was  located  in  loading  said  oar,  if  he 
was  so  located,  ai  d  thereby  catch  and  injure  him  in  said  lumber  and  car, 
you  should  find  for  the  plaintiff  the  damages  which  he  sustained  thereby, 
taking  into  your  consideration  the  time  be  has  lost,  or  may  hereafter  lose, 
if  any,  the  pain  and  suffering  he  has  endured,  or  may  hereafter  endure,  if 
any,  the  disability  to  labor,  move  about  and  enjoy  life  which  he  has  suffered, 
or  may  hereafter  suffer,  if  any,  directly  resulting  to  him  from  said  injuries 
find  the  expense  he  has  incurred,  or  may  hereafter  necessarily  incur,  if  any, 
In  tbe  treatment  of  his  said  injuries,  not  to  exceed  in  all  the  amount  sued 
for  herein,  which  is  120.000." 

This  instruction  did  not  correctly  define  the  measure  of  damages.  In  L., 
C.  A  L.  R.  B.  Co.  V.  Case's  Adm'r,  78  Ky.,  786,  this  court  said:  "The  term 
compensation  when  applied  to  damages  has  a  fixed  legal  signification  much 
more  restricted  than  its  common  or  general  acceptation.  In  actions  for  per- 
■onal  Injuries  where  death  does  not  ensue  it  is  confined  to  the  expense  of 
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onre,  tbe  value  of  time  lost,  a  fair  ooinpensatioD  for  the  physical  and  mental 
■nffering  oansed  hy  the  injury,  and  for  any  permanent  reduction  of  the 
power  to  earn  money." 

This  was  followed  in  L.  &  N.  B.  B.  Go.  ▼.  Fox,  74  Ey.,  609;  Muldraugh'e 
Hill,  &c.,  Turnpike  Go.  v.  Maupln,  79  Ey.,  101;  Kentucky  Gentral  B.  B. 
Go.  V.  Aokly,  87Ey.,  378;  Standard  Oil  Go.  ▼.  Tierney,  92  Ey.,  867,  and 
many  subsequent  cases.  The  authorities  elsewhere  are  uniform  to  the  same 
effect.  (3  Shearman  &  Bedfleld  on  Negligence,  768. )  The  case  of  L.  &  N. 
B.  B.  Go.  T.  Mitchell,  87  Ey.,  837,  does  not  conjQict  with  this  rule,  as  the 
question  WAS  not  considered  there  by  the  court,  or,  so  far  as  appears,  made  by 
counsel.  The  case  went  off  on  other  grounds.  The  court  here  should  have 
told  the  jury  that  if  they  found  for  the  plaintiff,  the  measure  of  damages 
was  the  reasonable  expenses  of  his  cure,  including  any  expense  that  it  was 
reasonably  certain  he  would  thereafter  necessarily  incur;  the  fair  value  of 
the  time  lost  by  him,  or  which  it  was  reasonably  certain  he  would  there- 
after lose,  and  a  fair  compensation  for  the  physical  and  mental  suffering 
endured  by  him,  or  which  it  was  reasonably  certain  he  would  endure,  as  well 
as  for  any  permanent  reduction  of  his  power  to  earn  money  by  reason  of  his 
injuries.  The  court  defined  the  word  "negligence*'  as  meaning  the  failure 
to  use  ordinary  care,  and  with  this  definition  we  see  no  objection  to  the  use 
of  the  word  "negligently*'  in  this  instruction.  The  question  of  contribu- 
tory negligence  was  aptly  submitted  to  the  jury  by  another  Instruction. 

The  definition  of  ordinary  care  should  have  been  such  care  as  a  man  of  or- 
dinary prudence  might  reasonably  be  expected  to  exercise  under  like  circum- 
stances. The  question  of  gross  negligence  was  propeily  left  to  the  jury 
under  the  evidence,  in  view  of  the  violence  of  the  collision  and  the  fact  that 
the  car  was  jerked  in  by  the  crew  with  the  knowledge  that  the  other  oar  in 
which  tbe  men  were  working  was  standing  on  tbe  side  track  and  so  near  the 
switch.  Bule  117a  and  117b  should  not  have  been  read  to  the  jury,  as  they 
do  not  illustrate  anything  in  the  case.  Bule  308  was  properly  allowed  to  be 
read. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


CITY   OF   LEXINGTON,   &c.    v.    KENTUGKY   GHAUTAUQUA 

ASSEMBLY. 

(Filed  February  10,  1903.) 

Municipal  taxation— Purchase  of  park—This  appeal  involves  tbe  question 
as  to  the  authority  of  a  city  of  the  second  class  to  issue  bonds  and  levy  taxes 
for  tbe  purchase  of  grounds  for  a  public  park.  By  section  8088,  Eentucky 
Statutes,  such  cities  are  created  bodies-politic  and  corporate,  with  the  usual 
powers  of  buying  and  holding  property  for  corporate  purposes,  and  by  sub- 
section 16.  section  8058,  Kentucky  Statutes,  such  cities  are  authorized  to  ac- 
quire and  use  property  as  it  may  deem  proper  for  the  public  welfare.  Held 
—That  the  purchase  and  dedication  of  a  public  park  for  the  benefit 
and  use  of  its  citizens  is  properly  within  the  scope  of  the  powers  of  the 
council  for  the  public  welfare  as  it  conduces  to  tbe  preservation  of  public 
health,  and  the  council  may  properly  issue  bonds  to  pay  for  same  after  the 
prop(*r  8tep8  afl  to  passatre  of  the  neoesfiary  ordinances  and  submission  to  the 
people  has  been  had  with  a  favorable  result. 
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W.  S.  BroDBton  for  appellanto. 

Morton,  Damall  &  Wilson  and  J.  H.  Beanohamp  for  appellee. 

Appeal  from  Fayette  Gironit  Court. 

Opinion  of  the  court  by  Chief  Justioe  Burnam. 

The  appellant,  the  city  of  Lexington,  has  appealed  in  this  case  from  a 
judgment  of  the  Fayette  Circnit  Court  overruling  a  general  demnrrer  to  the 
petition  of  appellee  in  a  suit  brought  to  require  the  defendant,  H.  T.  Dnn- 
oan,  as  mayor,  to  carry  out  a  contract  made  with  the  city  council  of  Lexing- 
ton for  the  purchase  of  Woodland  Park.  The  facts  alleged  in  the  petition, 
and  conceded  by  the  demurrer  to  be  true,  are  that  the  Kentucky  Chautauqua 
Assembly,  a  corporation,  through  its  presid<^nt,  proposed  in  writing  toH.  T. 
Duncan,  mayor  of  the  city,  on  the  —  day  of  September,  1908,  to  sell  to  the 
city  the  grounds  of  the  company,  known  as  Woodland  Park,  for  the  purpose 
of  a  public  park  for  the  sum  of  188,000,  which  was  to  be  paid  within  a  rea- 
sonable time  after  the  city  of  Lexington  should  he  authorized  to  make  the 
purchase  under  the  proyisions  of  the  charter  of  the  city,  but  not  later  than 
February  1,  1008;  that  this  proposition  was  duly  submitted  by  the  mayor  to 
the  council  of  the  city,  who,  on  the  11  tb  of  September,  by  an  ordinance 
authorized  the  mayor  to  submit  to  the  voters  of  the  city  of  Lexington, 
at  an  election  to  be  held  for  that  purpose,  the  question  of  accepting 
the  proposition,  and  issuing  bonds  sufficient  to  pay  therefor  the  sum  of 
188,000;  that  pursuant  to  the  ordinance  an  election  was  duly  held,  after 
giving  the  notice  required  by  the  statute,  on  the  4th  of  November,  1902,  the 
same  being  the  day  on  which  the  regular  annual  election  was  held ;  and 
that  at  this  election  1,601  voters  voted  in  favor  of  the  purchase,  and  688 
against  it.  More  than  two-thirds  of  the  entire  number  of  votes  so  cast  were 
in  favor  of  the  proposition,  which  vote  was  duly  ascertained  by  the  board  of 
election  commissioners  of  Fayette  county,  on  or  about  the  10th  day  of  No- 
vember, 1903,  and  so  certified  to  the  general  council  of  the  city  of  Lexing- 
ton, and  to  H.  T.  Duncan,  major  of  the  city;  that  the  general  council 
thereupon  authorized  the  city  solicitor  of  the  city  to  institute  legal  proceed- 
ings to  test  the  validity  of  the  bonds  outhorized  by  the  vote  before  placing 
them  upon  the  market;  and  plaintiff,  in  conformity  with  their  proposition 
to  sell,  executed  and  tendered  to  the  city,  through  its  mayor,  a  sufficient 
deed  to  the  land  and  demanded  the  payment  of  the  contract  price.  It  is 
further  alleged  that  the  assessed  value  of  the  taxable  property  of  the  city, 
previous  to  incurring  the  indebtedness,  was  117,636,916.83;  that  the  rate  of 
taxation  fixed  by  the  city  for  the  fiscal  year  in  which  the  indebtedness  was 
incurred  was  11.16^.  All  steps  looking  to  the  consummation  of  the  agree- 
ment by  the  city  to  purchase  the  property  seem  to  be  in  strict  conformity 
with  the  constitutional  and  statutoiT  provisions  applying  thereto.  The 
whole  question,  at  last,  is  one  of  power  in  the  council  to  make  the  purchase, 
for  if  they  bad  the  power,  it  will  not  be  contended  that  their  discretion, 
judgment  or  prudence  in  making  it,  if  honestly  exercised,  can  be  controlled 
or  revised  by  the  courts.  Section  S088  of  the  Kentucky  Statutes  reads  as 
follows:  *' The  cities  of  Covington,  Newport  and  Lexington  are  hereby  de- 
clared to  be  cities  of  the  second  class,  and  the  inhabitants  thereof,  and  such 
other  cities  as  may  hereafter  be  declared  cities  of  the  second  class,  respec- 
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tlvely,  are  created  and  oontlnaed  bodies-corporate  and  politic,  within  their 
respective  limits,  with  perpetual  power  to  govern  themselves  in  all  flsoal, 
pradeotial  and  mnnioipal  concerns,  by  such  ordinances  and  resolutions  as 
they  may  deem  proper,  not  in  conflict  with  this  act  or  the  Gonstitation  of 
the  State  of  Kentucky,  or  the  Gonstitntion  of  the  United  States;  to  aoqnire 
property  for  mnncipal  purpose,  by  purchase  or  otherwise,  within  their  corpo- 
rate limits  or  elsewhere;  to  hold  the  same  and  all  property  and  effects  now 
belonKing  to  said  cities,  heltf  either  in  their  own  name  or  in  the  name  of 
other,  for  the  use  of  each  of  said  cities,  for  the  purpose  and  interest  for 
which  the  same  were  granted  or  dedicated;  to  use,  manaico,  improve,  sell, 
convey,  rent  or  lease  the  same;  and  to  have  like  power  over  property  here- 
after acquired,  and  as  such,  by  theii  respective  names,  shall  be  capable  in 
law  of  contracting  and  being  contracted  with,  of  suing  and  being  sued, 
of  pleading  and  being  pleaded,  answering  and  being  answered,  in  all  courts 
and  places,  and  in  all  matters  whatsoever ;  and  shall  have  and  use,  respect- 
ively, a  corporate  seal,  and  make,  change,  alter  and  renew  the  same  aft 
pleasure.'* 

And  by  subsection  16  of  section  8068  they  are  given  power  *'to  purchase  or 
lease  within  the  limits  of  the  city,  or  elsewhere,  any  real  or  personal  prop- 
erty for  the  use  of  the  city,  to  control,  manage,  improve,  sell  or  lease,  or 
otherwise  dispose  of  the  same  for  such  purpose  and  consideration  as  it  may 
deem  proper  for  the  public  welfare." 

So  far  as  we  are  able  to  find  in  the  charter  this  authority  to  purchase 
land  for  the  public  welfare  is  subject  to  no  restriction  or  limitation,  exoept 
that  a  limitation  is  placed  upon  the  amount  of  indebtedness  which  the  city 
may  incur,  and  the  amount  which  shall  burden  the  city  in  any  one  year. 
These  limitations  in  nowise  affect  any  question  involved  in  this  appeal. 
The  authority  to  buy  is  granted  in  express  terms;  the  obligation  incurred  is 
within  the  limitation,  and  the  only  question  which  remains  is,  was  the  au- 
thority exercised  for  a  city  purpose? 

It  seems  to  us  that  there  can  be  no  doubt  that  the  acquirement  of  lands 
for  the  purpose  of  a  public  park  is  a  city  purpose.  The  health  and  oomfort 
of  the  inhabitants  of  a  city  is  necessarily  one  of  the  chief  concerns  of  muni- 
cipal government.  No  one  at  this  late  date  would  for  a  moment  question 
the  power  of  a  city  to  furnish  pure  water,  light,  clean  streets  and  proper 
sewerage,  and  the  obligation  to  furnish  pore  air  and  a'  place  for  healthful 
exercise  and  recreation  stands  upon  the  same  footing,  and  is  a  city  purpose. 
In  re  Mayor,  &o.,  to  acquire  parks,  99  N.  Y.,  569,  the  words  "city  purpoae" 
are  defined  and  held  to  include  the  purchase  of  lands  adjoining  a  city,  Init 
beyond  its  boundaries,  for  a  park.  The  court  said:  ''It  is  impossible  to 
formulate  a  proper  definition  of  what  is  meant  by  a  'city  purpose.'  Yet 
two  characteristics  It  muHt  have.  The  purpose  must  be  primarily  the  ben- 
efit, use  and  convenience  of  the  city,  as  distinguished  from  that  of  the  pub- 
lic outside  of  it,  although  they  may  be  Incidentally  benefited,  and  the  work 
bn  of  such  a  character  as  to  show  plainly  the  predominance  of  that  purpose, 
and  then  the  thing  to  be  done  must  be  within  the  original  range  of  muni- 
cipal action.    Acquiring  and  maintaining  parks  is  within  that  range." 

In  Murphy  v.  Kelly,  76  N.  Y.,  487,  the  court  says:  ''The  acquirement  of 
IttDd  for  purposes  of  a  city  park  is  a  city  purpose." 
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Ab  analogous  question  was  before  the  court  in  the  City  of  Owensboro  ▼. 
Commonwealth,  20  Ky.  Law  Rep.,  1281.  The  question  in  that  oase  was  as 
to  the  power  of  the  Commonwealth  to  compel  the  city  to  pay  taxes  on  a 
public  park  belonging  to  the  city.  It  was  held  exempt  from  taxation  as 
public  property  used  for  public  purposes.  The  court  said  :  ''The  municipal 
authorities  are  charged  with  the  duty  to  maintain  the  public  health,  and  in  ther 
Judgment  of  scientific  men  it  is  essential  to  the  public  health  that  cities  have 
and  maintain  parks  where  the  people  can  have  pore,  wholesome  air.  They 
are  just  as  much  public  property,  used  for  public  purposes,  as  are  the  streets 
and  trees  planted  therein,  and  it  would  be  just  as  proper  and  reasonable  to 
tax  the  one  as  the  othei^.  In  our  opinion  the  public  park  is  public  property 
used  for  a  public  purpose,  and  necessary  to  the  proper  government  of  a  city.  '* 

Dense  populations  require  these  breathing  places.  We  are,  therefore,  of 
the  opinion  that  the  acquirement  of  Woodland  Park  by  the  city  authorities 
of  Lexington  is  a  city  purpose,  and  within  the  provisions  of  the  charter.  It, 
therefore,  follows  that  the  demurrer  was  properly  overruled,  and  the  defend- 
ant, Duncan,  as  mayor  of  the  city  required  to  carry  out  the  provisions  of 
the  ordinance,  and  sell  in  pursuance  thereof  the  bonds  provided  for,  and  out 
of  the  proceeds  of  such  sale  to  pay  to  the  appellee,  the  Kentucky  Chautau- 
qua Assembly,  the  sum  of  $38,000,  as  agreed  to  be  paid  for  the  park  property. 

Judgment  aiSrmed. 


'  PATTERSON  v.  T.  J.  MOSS  TIE  CO.,  &c. 
(Filed  February  10,  1903— Not  to  be  reported.) 

1.  Tltle^Trespass—Instructions  —  This  action  of  trespass  involves  the 
proper  location  of  the  boundary  line  between  lands  claimed  by  appellant  and 
appellee,  and  the  Instructions  of  the  Jury  should  have  been  confined  to  that 
question.  The  court  erred  in  giving  an  instruction  as  to  adverse  holding,  as 
there  was  no  proof  authorizing  such  instruction. 

2.  Jurisdiction— Although  the  action  of  trespass  was  brought  to  recover 
1100  for  timber  removed  from  the  land,  the  defense  was  a  denial  of  title  of 
plalntift  to  the  land.    This  court  properly  has  jurisdiction  of  the  case. 

Qlenn  &  Ringo  and  Neal  &  Barnes  for  appellant. 

M.  L.  Heaverin  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  in  trespass  quare  clausum  freglt  brought  by  the  appel- 
lant against  the  appellees,  T.  J.  Moss  Tie  Co.  and  Eliza  J.  Taylor.  The  ap- 
pellee, Eliza  J.  Taylor  sold  certain  timber  to  her  co-appellee,  and  the  trespass 
complained  of  was  committed  by  It  in  removing  the  timber  which  It  had 
purchased.  The  defendant  pleaded  libernm  tenementum,  and  the  jury  re- 
turned a  verdict  for  the  defendants. 

The  sum  sought  to  be  recovered  is  $100,  and  the  first  question  to  be  dis- 
posed of  is  as  to  the  jurisdiction  of  this  court  of  the  appeal.  The  plaintiff 
claimed  that  he  was  the  owner  and  in  possession  of  the  land  when  the  tres- 
pass was  committed.  The  defendants  denied  this  and  pleaded  that  Mrs. 
Taylor  was  the  owner  and  in  possession  of  it,  hence  the  title  was  directly 
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loTolved  Id  the  aotion,  aod  the  ooiirt  has  jurisdlotion  of  It.    (Stillwell  v- 
Danoan,  19  Ky.  Law  Rep.,  1701. > 

The  next  question  to  be  deterxnloed  is  as  to  the  inBtruotlons  of  the  court. 
In  order  to  determine  that  it  is  well  to  ftate  briefly  some  of  the  facta  ai 
they  appear  from  this  record.  The  land  claimed  by  Mrs.  Taylor  is  situated 
within  the  William  May  patent  for  6,000  acres  granted  June  28,  1787,  thonffh 
she  does  not  seem  to  have  connected  her  title  with  that  patent.  The  land 
claimed  by  appellant  is  sitaated  in  the  John  Adair  patent  granted  July  8, 
1796.  It  calls  to  run  with  the  William  May  survey.  The  appellant  claims 
his  100  acres  under  the  Adair  patent  and  connects  his  title  therewith.  The 
land  claimed  by  Mrs.  Taylor  was  conveyed  to  her  by  title  bond  more  than 
fifty  years  ago,  but  was  not  deeded  to  her  until  some  years  afterwards.  To 
run  the  courses  and  distances  called  for  in  her  deed  it  does  not  embrace  any 
of  the  land  claimed  by  the  appellant.  To  run  appellant's  boundary  as  called 
for  by  his  deed  it  does  not  embrace  any  part  of  the  land  embraced  in  the 
deed  of  Mrs.  Taylor.  The  controversy  is  really  over  the  location  of  the 
boundary  line  between  the  two  pieces  of  land.  There  is  no  conflict  between 
the  May  and  Adair  patents.  There  is  but  one  point  upon  which  the  testi- 
mony agrees  and  that  is  the  location  of  the  southwest  corner  of  Mrs.  Tay- 
lor's land,  which  is  the  northwest  corner  of  the  appellant's.  This  corner  if 
the  corner  to  four  tracts  of  land,  being  what  is  commonly  called  in  this 
record  the  Austin  corner. 

The  court  gave  the  following  instructions,  both  o  which  are  erroneous, 
although  the  appellee  is  not  complaining : 

"1st.  The  court  instructs  the  jury  that  they  should  find  for  the  plaintiff 
the  damage  he  sustained  by  reason  of  the  cutting  and  appropriation  of  the 
timber,  described  in  his  petition,  by  defendants,  not  exceeding  the  amount 
claimed  by  plaintiff.  1100. 

"2d.  Unless  they  believe  from  the  evidence  that  the  defendant,  Elisa  J. 
Taylor,  was,  and  had  for  a  period  of  fifteen  years  or  more  next  before  this 
suit  was  brought,  been  in  the  continuous,  actual  possession  and  occupanay 
of  said  land,  openly  and  notoriously  claiming  it  as  her  own  to  a  well  defined 
and  marked  boundary,  including  the  land  from  which  the  said  timber  was 
cut,  adversely  to  all  others,  in  which  case  they  shall  find  for  the  defendants. ' 

No.  1  is  prejudicial  to  the  appellees  and  No.  2  to  the  appellant.  No.  1  is 
prejudicial  to  the  appellees  in  this :  Although  the  appellant  may  have  shown 
a  legal  title  to  the  boundary  embraced  in  his  deed,  still  it  was  a  question 
for  the  jary  to  determine  whether  or  not  that  boundary  embraced  the  land 
in  controversy.  There  does  not  seem  to  be  any  question  of  adverse  posaei- 
sion  in  this  case. 

Mrs.  Taylor  has  never  been  in  actual  possession  of  the  boundary  claimed 
by  her,  nor  has  any  tenant  of  hers  been  in  actual  possession  of  It,  except 
that  at  one  time  there  was  a  small  field  within  the  boundary,  upon  which 
there  was  a  cabin,  but  the  fences  that  enclosed  it  seem  to  have  disappeared 
as  well  as  the  cabin,  and  there  is  no  evidence  to  show  for  what  length  of 
time  it  was  occupied.  That  clearing  does  not  seem  to  have  embraced  any 
part  of  the  land  In  controversy  in  this  action.  It  is  true  that  Mrs.  Taylor, 
for  a  time,  lived  with  a  brother  on  an  adjoining  tract  of  land,  but  the  faot 
chat  shtj  lived  upon  an  adjoining  tract  in  the  possesfiioo  of  another  oould  not 
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give  ber  aotnal  possessioii  of  the  land  wbioh  ghe  olaims.  Had  she  beeD  in 
the  aotaal  posBeRaion  of  the  boandary  claimed  by  her  she  would  cot  have 
beeo  in  aotnal  poBBesiion  of  the  atrip  in  oontroveray ;  if  the  title  to  it  waa  in 
appellant's  vendors,  beoause  the  oonstrnotive,  if  not  the  actual,  poaaesaion 
would  have  been  in  them. 

There  waa  no  teatimony  upon  which  to  predicate  the  aecond  inatruotion  as 
to  an  adyerae  holding  of  the  land  by  Mra.  Taylor.  The  occasional  removal 
of  timber  from  the  diaputed  atrip  did  not  give  her  an  adverse  holding  of  the 
land.  Trom  the  facta  shown  the  only  queatiou  to  be  aubmitted  to  the  jury 
la  aa  to  whether  the  plaintifl'a  boundary  embraced  the  land  in  diapute.  Of 
oourae,  upon  the  return  of  the  caae,  if  the  appelleea  can  present  a  different 
state  of  facta  with  reference  to  possession,  the  court  then  can  determine 
whether  the  question  of  adverse  holding  ahould  be  aubmitted  to  the  Jury. 

The  Judgment  la  reversed  for  prooeedinga  oonaistent  with  this  opinion. 


HALE  ▼.  COMMONWEALTH. 

(Filed  February  10,  1908— Not  to  be  reported.) 

Judgment— RevivoF—Striking  case  from  the  docket— Thia  appeal  ia  prose- 
onted  from  a  Judgment  of  the  circuit  court  assessing  a  fine  of  |61  against  the 
appellant.  Appellant  died  pending  the  appeal,  and  a  motion  was  made  to 
abate  the  action.  The  court  overruled  this  motion.  More  than  a  year  after 
the  death  of  defendant  appellee  mpved  to  dismiss  the  appeal  on  account  of  no 
TCTlvor  having  been  had.  Held— That  the  court  properly  overruled  the  motion. 
Had  It  prevailed  it  would  have  been  an  injustice  to  defendant  as  his  estate 
would  have  been  liable  for  the  debt.  The  motion  to  dismiss  for  want  of  a 
revivor  is  equivalent  to  a  motlop  to  atrike  the  action  from  the  docket. 
Under  lactiona  609  and  610,  Civil  Code  of  Practice,  the  action  ahould  be 
itricken  from  the  docket  for  want  of  revivor,  aa  it  ia  too  late  to  revive  aame 
unlesi  by  consent  of  the  peraonal  representative,  and  no  consent  has  been 
given. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

C.  J.  Pratt  and  Hays  ^  Wells  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  is  prosecuted  from  a  judgment  of  the  circuit  court  assessing  a 
fine  of  161  against  the  appellant.  Pending  the  appeal  appellant  died,  and 
the  Commonwealth  moved  the  court  to  abate  the  action  for  that  reason, 
which  motion  was  overruled. 

Had  the  action  been  abated  then  the  estate  of  decedent  would  have  been 
liable  for  the  Judgment  and  costs,  although  the  record  had  shown  that  the 
Judgment  ihonld  be  reversed.  Thia  would  have  worked  such  an  intolerable 
hardiblp  that  the  court  could  not  give  ita  aanntion  to  it.  The  death  of  the 
appellant  waa  auggeated  April  8,  IGOl.  No  ateps  have  been  taken  to  revive 
the  action  In  the  name  of  the  personal  representative  of  the  decedent.  On 
January  6,  1908,  more  than  one  year  thereafter,  a  motion  was  entered  by  the 
appellee  to  dismiss  the  action  because  it  had  not  been  revived.    This  motion 
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1b  equlTalent  to  a  motioD  to  strike  the  aotlon  from  the  docket.  The  question 
is.  should  It  prevail? 

The  provisloos  of  the  Civil  Code  apply  to  this  ease.  Seotion  767  reads  as 
follows:  ''The  provlsioDS  of  title  11  shall,  so  far  as  applicable,  regulate 
oases  Id  the  Court  of  Appeals,"  Seotions  509  and  610  are  parts  of  title  11. 
They  read  as  follows : 

*'Ad  order  to  revive  au  action  in  the  name  of  the  representative  or  sue- 
oessoF  of  a  plain tifi  may  be  made  forthwith,  but  shall  not  be  made  without 
the  consent  of  the  defendant  after  the  expiration  of  one  year  from  the  time 
the  order  might  have  been  first  made,  except  that  if  the  defendant  shall 
also  have  died,  or  his  powers  have  ceased.  In  the  meantime  the  order  of  re- 
vivor on  both   sides  may  be  made  in  the  period  limited  in  the  last  section. 

*'If  it  appear  to  the  court,  by  affidavit,  that  either  party  to  an  action  has 
been  dead,  or,  if  he  sue  or  be  sued  as  a  personal  representative,  that  his 
powers  have  ceased,  for  a  period  so  long  that  the  action  can  not  be  revived 
in  the  name  of  his  representative  or  successor  without  the  consent  of  both 
parties,  it  shall  order  the  action  to  be  stricken  from  the  docket." 

More  than  one  year  had  elapsed  since  the  order  of  revivor  might  have  been 
made,  and  under  seotion  609  the  right  to  have  it  revived  is  barred.  The  ap- 
pellee not  consenting  to  the  revivor,  the  case  must  be  stricken  ivoja  the 
docket  as  provided  by  section  610. 

The  olerk  will  enter  itn  order  to  that  eiTeot, 


MURPHT.  ASSK8S0B  v.  CITY  OF  LOUISVILLE. 

(Filed  February  10,  1908.) 

Municipal  taxation— Construction  of  8tatutes~FranchiBe8<-Gonstitutional 
law— The  question  presented  on  this  appeal  is  whether  the  revenue  law  of 
1909  repeals  the  act  of  1898,  which  expressly  confers  on  assessors  of  cities  of 
the  first  and  second  classes  the  authority  to  assess  the  franchises  and  in- 
tangible property  of  corporations;  also  the  act  authorizing  assessors  of 
cities  of  the  third  class  to  assess  franchises  of  certain  corporations  for  taxa* 
tion.  The  title  of  the  revenue  law  of  1902  is  a  long  one,  and  recites  the  reve- 
nue act  of  1899;  also  numerous  acts  amending  same,  hut  omits  mentioning 
either  tl^e  act  of  1898,  relative  to  assessment  of  franchises  in  cities  of  the  sea- 
ond  class,  or  the  act  relative  to  assessment  of  franchises  in  cities  of  the  third 
class.  Held— That  it  is  a  familiar  rule  of  construction,  both  in  England 
and  America,  that  a  statute  can  only  be  repealed  by  an  express  provision  of 
a  subsequent  law  or  by  necessary  implication.  There  must  be  such  a  posi- 
tive repugnancy  between  the  provisions  of  the  statutes  that  they  can  not 
stand  together  or  be  consistently  reconciled.  This  rule  applies  when  both 
statutes  are  of  a  general  nature,  but  when  one  is  local  in  its  nature  or  ap* 
plication,  or  relates  to  particular  places  or  persons,  and  the  other  is  general, 
they  will  both  be  upheld  and  construed  as  forming  one  ooniistent  whole. 
Under  this  rule  of  interpretation  the  court  should  hold  the  act  of  1896  was 
not  repealed,  but  the  title  to  the  act  furnishes  an  additional  reason  for  ao 
holding,  because  it  manifests  an  Intention  to  only  substitute  the  new  for 
the  previous  acts  to  which  reference  is  made  in  the  title  and  kindred  acts  of 
a  general  nature.  The  general  repealing  clause  of  the  act  can  only  apply  to 
any  purely  general  law  affected  by  the  act,  and  not  to  laws  of  loofil  applleii- 
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tlon.  It  is  nrged  that  article  8,  flection  8  of  the  aot  of  1903,  used  snbBtan- 
tially  the  same  laogiiaKe  as  was  contained  in  the  aot  of  1809,  which  author- 
Israd  the  hoard  of  valaation  and  asiessnient  to  assess  franchises  in  question 
for  taxation,  The  language  so  used  was  to  embrace  the  cities  other  than 
those  of  the  first,  second  and  third  classes.  It  was  not  necessary  to  attempt 
to  except  these  cities  from  the  operation  of  the  aot  because  that  had  been 
done  by  the  previous  acts.  By  the  act  of  1902  the  legislature  was  dealing 
with  the  aot  of  1890  as  it  found  it,  with  the  cities  of  the  first,  sc^cond  and 
third  classes  excluded  from  its  provisions  with  reference  to  the  assesBraeut 
of  certain  franchises.  It  is,  therefore,  possible  to  uphold  the  aot  of  1898  and 
the  aot  of  1908,  as  amended  by  the  act  of  1902,  and  to  construe  them  as 
forming  one  consistent  whole.  The  act  of  1898  does  not  violate  section  61  of 
the  Constitution,  as  the  title  to  the  act  concerns  the  assessment  and  valua- 
tion for  taxation  of  corporate  franchises  and  intangible  property  by  cities  of 
the  first  and  second  classes.  There  is  but  one  subject  to  the  title,  and  that 
is  the  assessment  and  valuation  for  taxation  of  corporate  franchises  and  in- 
tangible property.  The  mere  fact  that  it  applies  to  cities  of  different  olasses 
can  not  make  the  act  relate  to  more  than  one  subject.  The  act  of  1898  does 
not  violate  section  166  of  the  Constitution,  requiring  cities  and  towns  to  be 
olassifled  and  all  laws  applied  to  cities  of  a  given  class.  The  act  of  1898  is 
not  invalid  as  an  attempt  to  revise  or  amend  the  general  law  in  regard  to 
MTenue.  Section  fiO  of  the  Constitution  was  not  violated  by  the  act  of  1898. 
The  act  of  1898  did  not  indirectly,  but  directly,  repeal  part  of  the  aot  of 
1890.  That  section  does  not  mean  that  a  general  law  can  not  be  passed  in 
reference  alone  to  cities  of  two  classes.  If  a  general  law  applies  to  cities  of 
all  olasses,  it  neoessarlly  must  apply  to  cities  of  the  same  class. 

Helm,  Bruoe  &  Helm  and  Humphrey,  Burnett  &  Humphrey  for  appellant. 

Henry  L.  Stone,  John  F.  Lockett,  J.  G.  Covington,  G.  W.  Jolly,  W.  S. 
Bronston,  W.  H.  Julian  and  F.  J.  Hanlon  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  question  involved  is,  shall  the  city  assessor  of  Louisville,  a  city  of  the 
first  class,  assess  the  franchises  of  certain  public  service  corporations  for 
taxation  for  city  purposes,  or  the  board  of  valuation  and  assessment? 

The  solution  of  this  question  depends  upon  whether  the  general  revenue 
aot  of  1902,  Session  Acts  1902,  pages  281  to  892,  inclusive,  repeals  the  act  of 
March  19,  1898,  Session  Acts  1898,  pages  96  to  102,  inclusive.  The  latter  is  an 
aot  concerning  the  assessment  and  valuation  for  taxes  of  corporate  franchises 
and  Intangible  property  by  cities  of  the  first  and  second  classes.  This  act 
expressly  confers  upon  the  city  assessor  the  authority  to  assess  the  franchises 
and  Intangible  property  of  the  corporations  in  question,  but  franchises  of 
rttilroads  are  not  included  in  this  list.  Previous  to  that  time,  under  the 
general  revenue  law  which  went  into  effect  November  11,  1892,  such  fran- 
oblsef  were  assessed  by  the  board  of  valuation  and  assessment,  composed  of 
the  auditor,  treasurer  and  secretary  of  state. 

It  if  admitted  that  the  act  of  1898,  if  constitutional,  repeals  so  much  of 
the  aot  of  1898  as  authorized  the  board  of  valuation  and  assessment  to  assess 
these  franohlses,  and  that  it  was  in  force  when  the  act  of  1902  was  passed. 
The  aot  of  1902  is  a  general  revenue  act,  the  title  of  which  is  extraordinary, 
in  that  it  purports  to  be  an  amendment  to  the  revenue  law  approved  No- 
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yeiDber  11,  1892,  as  ameoded  by  twelve  aotfl  Bpeoifloally  ennmerated  Id  tb 
title.  Eaob  of  these  amendmeutB  were  general  laws,  and  amendatory  of  (be 
aot  of  1892.  The  title  oonoludea:  ''Thatsuoh  aot  of  November  11,  1809,  and 
as  amended  by  the  above  stated  subsequent  acts  and  amendments  thereto  as 
now  amended  and  re-enacted  will  read  as  follows."  It  would  appear  from 
the  title  of  this  aot  that  the  legislature  intended  that  there  should  be  no 
mistake  as  to  the  purpose  intended  to  be  acoomplisfaed  by  the  new  enact- 
ment, and  that  there  oould  be  no  question  but  what  it  was  intended  to  be  a 
substitute  for  the  acts  to  whioh  reference  is  made  in  the  title. 

The  act  of  March  19,  1898,  applied  ooly  to  cities  of  the  flrst  and  secoDd 
classes,  and  does  not  purport  to  be  an  amendment  to  the  revenue  aot  of  1806 
or  amendatoiy  to  any  of  the  amendments  thereto.  If  the  legislature  had 
intended  that  the  act  of  1902  should  also  be  substituted  in  lieu  of  the  aot  of 
1898,  it  seems  extremely  strange  that  in  its  enumeration  of  the  acts  it  would 
have  failed  to  refer  to  it  as  one  of  the  acts  proposed  to  be  changed. 

In  1900  an  aot  was  passed  authorizing  the  city  assessors  of  cities  of  the 
third  class  to  assess  the  franchises  of  certain  corporations  for  taxation,  and 
DO  reference  is  made  to  that  act.  Then  there  were  two  acts,  which  Id  a  oer« 
tain  sense  were  general,  but  in  application  purely  looal,  that  were  not  man* 
tioned  or  referred  to  in  the  act  of  1909.  These  acts  were  only  general  in  the 
soDse  that  they  referred  to  all  cities  of  the  classes  meDtioDed  tbereiD,  but 
they  are  local  in  the  sense  that  they  apply  alone  to  certain  cities. 

In  construing  an  aot  the  important  thing  is  the  ascertainment  of  the  in* 
tention  of  the  legislature.  To  do  this  we  must  consider  the  title  of  the  aot, 
its  context  and  the  purpose  of  its  enactment.  It  is  well  to  bear  in  mind 
that  the  universal  rule  is  that  repeals  by  implioatioD  are  Dot  favored;  and 
further,  that  when  an  act  is  local  in  its  nature  or  application,  or  relates  to 
particular  places  or  persons,  and  the  other  a  general  one,  they  will  both  be 
upheld  and  considered  as  forming  one  consistent  whole. 

It  is  said  lE  Cope  v.  Cope,  187  U.  S.,  682,  that  "nothing  is  better  settled  than 
that  repeals,  and  the  same  may  be  said  of  annulments,  by  implioation  are 
not  favored  by  the  courts,  and  that  no  statute  will  be  construed  as  repealing 
a  prior  one  unless  so  clearly  repugnant  thereto  as  to  admit  of  no  other  rea- 
sonable construction."  The  same  rule  was  recognized  in  MoCfaord  v.  L.  & 
N.  R.  R.  Co.  188  U.  S..  488. 

If  under  this  rule  it  could  not  be  held  that  the  acts  of  1898  was  not  re- 
pealed, it  is  certain  that  the  rule  for  the  interpretation  of  statutes  with 
relation  to  the  effect  of  a  general  upon  a  local  law  does  control.  The  legis- 
lature evidently  did  not  have  its  attention  directed  to  the  subjeot  of  the  act 
of  1898,  and  did  not  intend  to  derogate  from  that  aot  when  it  made  do  ipeolal 
moDtioD  of  Its  ioteotioD  to  do  so.  This  court  has  universally  noogniaad 
this  rule  of  interpretation.  In  Commonwealth  v.  Cain,  14  Bush,  688,  tha 
court  said:  "It  is  a  familiar  rule  of  construction,  both  In  England  aod 
America,  that  a  statute  can  only  be  repealed  by  an  ezpresi  provisiOD  of  a 
subsequent  law  or  by  necessary  implioation.  There  must  be  iuoh  a  positive 
repugnaney  between  the  provisions  of  the  statutes  that  they  ean  not  stand 
together  or  be  oonsiitently  reconciled.  This  rule  applies  when  both  statatea 
are  of  a  general  nature,  but  when  one  is  local  in  its  nature  or  applioationi  or 
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relate!  to  partlotilar  plaoea  or  persoos,  and  the  other  is  general,  tbey  will 
both  be  upheld  and  oonetrned  as  forming  one  oonelstent  whole." 

Endlich  on  Interpetation  of  Statntes  reoognizes  the  same  mle,  as  seotloiv 
828  reads  as  follows:  "It  is  but  a  particular  application  of  the  general  pre- 
sumption against  an  intention  to  alter  the  law  beyond  the  immediate  scop& 
of  the  statute  to  say  that  a  general  act  is  to  be  construed  as  not  repealing- 
a  particular  one,  that  is,  one  directed  towards  a  special  object  or  a  special 
class  of  objects.  A  general  later  (afSrmative)  law  does  not  abrogate  any 
earlier  special  one  by  mere  implication.  Generalla  specialibus  non  derogaut. 
The  law  does  not  allow  the  exposition  to  revoke  or  alter,  by  construction  of 
general  words,  any  particular  statute,  where  the  words  (of  the  two  acts, 
as  compared  with  each  other,  are  not  so  glaringly  repugnant  and  irreconcila- 
ble as  to  indicate  a  legislative  intent  to  repeal ),  but  may  have  their  proper 
operation  without  it.  It  is  usually  presumed  to  have  only  general  cases  in 
view,  and  not  particular  cases  which  have  been  already  otherwise  provided 
for  by  the  special  act,  or,  what  Is  the  same  thing,  by  a  local  custom.  Hav- 
ing already  given  its  attention  to  the  particular  subject,  and  provided  for 
it,  the  legislature  is  reasonably  presumed  not  to  intend  to  alter  that  special 
provision  by  a  subsequent  general  enactment,  unless  that  intention  is  mani- 
fested in  explicit  language,  or  there  be  something  which  shows  that  the  at- 
tention of  the  legislature  had  been  turned  to  the  special  act,  and  that  the 
general  one  was  intended  to  embrace  the  special  cases  within  the  previous 
one;  or  something  in  the  nature  of  the  general  one  making  it  unlikely  that 
an  exception  was  intended  as  regards  the  special  act.  The  general  statute 
is  read  as  silently  excluding  from  its  operations  the  cases  which  have  been 
provided  for  by  the  special  one  (for  as  was  said  of  the  relation  of  a  general 
act  to  a  IogmI  one  applying  to  a  single  county  of  the  State,  'it  is  against  rea- 
son to  suppose  that  the  legislature  in  framing  a  general  system  for  the 
State  intended  to  repeal  a  special  act  which  the  local  circumstances  of  one 
county  had  made  nect^ssary.  The  fact  that  the  general  act  contains  a  clause- 
repealing  acts  inconsistent  with  it  does  not  diminish  the  force  of  this  rule 
of  construction ). ' ' 

Independent  of  the  unusual  title  of  the  act,  under  this  rule  of  interpreta- 
tion, we  should  hold  the  act  of  1898  was  not  repealed:  but  the  title  to  the  act 
furnishes  an  additional  reason  for  so  holding,  because  it  manifests  an  in- 
tention to  only  substitute  the  new  for  the  previous  acts  to  which  reference 
is  made  in  the  title  and  kindred  acts  of  a  general  nature.  The  general  re- 
pealing clause  of  the  act  can  only  apply  to  any  purely  general  law  affected 
by  the  act,  not  to  laws  of  local  application. 

On  behalf  of  the  appellee  much  importance  is  attached  to  the  fact  that 
article  S,  section  8  of  the  act  of  1002,  used  substantially  the  same  language 
as  was  contained  in  the  act  of  1892,  which  authorized  the  board  of  valuation 
and  assessment  to  assess  franchises  in  question  for  taxation,  but  this  lan- 
guage is  used  because  all  the  cities,  other  than  the  first,  second  and  third 
classes,  were  affected  by  the  act,  and  the  franchises  therein  were  to  be 
assessed  by  the  board  of  valuation  and  assessment.  The  language  used  in 
the  section  and  article  referred  to  was  to  embrace  the  cities  other  than  those 
of  the  first,  second  and  third  classes.    It  was  not  necessary  to  attempt  to 

vol.  24—100 


1578  MURPHY,  A8SES80B  V.  CITY  OF  LOUISVILLE. 

except  these  oltiea  from  the  operation  of  the  aot,  becauFe  that  had  been  done 
by  the  previous  acts.  Besides,  to  have  employed  such  lauguage,  making 
such  exceptions,  might  have  invited  oritiolsm  to  the  effect  that  it  was  in 
conflict  with  section  60  of  the  Constitution,  which  provides  that  the  "gen- 
eral assembly  shall  not  indirectly  enact  any  ftpecial  or  local  aot  by  the  repeal 
of  any  part  of  a  general  aot.  or  by  exempting  from  the  operation  of  the  gen- 
eral act  any  city,  town,  district  or  county,  bnt  laws  repealing  local  or 
special  acts  may  be  enacted."  It  must  be  understood  that  the  court  is  not 
«xpre88ing  an  opinion  on  that  question,  as  it  is  not  here. 

By  the  aot  of  1903  the  legislature  was  dealing  with  the  act  of  1609  as  it 
found  it,  with  the  cities  of  the  first,  second  and  third  classes  excluded  from 
its  provisions  with  reference  to  the  assessment  of  certain  franchises.  It  is, 
therefore,  poiisible  to  uphold  the  aot  of  1898  and  the  act  of  18US  as  amended 
by  the  act  of  1002,  and  to  construe  th«*m  as  forming  one  consistent  whole.  It 
is  Insisted  upon  behalf  of  the  appellee  that  the  net  of  1898  is  violative  of  sec- 
tions 51  and  16n  of  the  Constitution.  Section  51  of  the  Constitution  reads  as 
follows:  "No  Inw  enacted  by  the  general  assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title,  and  no  law  shall  be  re- 
vised, amended,  tir  the  provisions  thereof  extended  or  conferred  by  reference 
to  its  tide  only,  but  so  much  thereof  as  is  revised,  amended,  extended  or 
conferred  shall    be  re  enncted  and  published  at  length." 

The  title  to  the  aot  of  1898  concerns  the  assessment  and  valuation  for  taxa- 
tion of  corporate  frnnchises  and  intangible  property  by  cities  of  the  first  and 
second  classes.  There  is  but  one  subject  to  the  title,  and  that  is  the  assess- 
ment and  valuation  fur  taxation  of  corporate  franchises  and  intangible  prop- 
erty. The  mere  fuct  that  it  applies  to  cities  of  different  classes  can  not  make 
the  act  relate  to  more  than  one  (subject. 

Section  156  of  the  Constitution  requires  cities  and  towns  to  be  classified, 
and  the  same  law  applies  to  all  the  cities  of  a  given  class  This  does  not 
mean  thnt  a  general  law  could  not  be  made  applicable  to  all  the  cities  and 
towns  of  the  Commonwealth. 

The  proposition  In  urged  that  the  act  of  1898  is  invalid  because  it  is  an 
attempt  to  revise  or  amend  the  gnneral  law  in  regard  to  revenue.  This 
proposition  is  answered  in  Purnell  v.  Mann,  20  Ky.  Law  Kep.,  1146.  In 
that  case  the  ouurt  said  :  "There  is  no  direct  reference  made  in  the  act  in 
question  to  any  particular  section  of  tiie  general  election  law  amended  or 
repealed  by  it,  nor  do  we  thinly  section  51  expressly  or  impliedly  requires  it 
done.  The  aot  as  passed  and  published  is  full  and  specific  enough,  as  to  all 
subjects  embraced  by  it,  to  show  for  what  part  of  the  general  election  law 
it  is  substituted,  and  those  parts  are  in  both  terms  and  by  implication  re- 
pealed, leaving  the  residue  unaffected  and  in  full  force.  Manifestly  neither 
memi)ers  of  the  general  assembly  nor  the  people  could  misunderstand  or  be 
deceived  as  to  the  purview,  purport  or  effect  of  the  act." 

Section  60  of  the  Constitution  was  not  violated  by  the  act  of  1898.  The  act 
of  1898  did  not  indirectly,  but  directly,  repeal  part  of  the  aot  of  1899.  That 
section  does  not  mean  that  a  general  law  can  net  be  passed  in  reference 
alone  to  cities  of  two  classes.  If  a  general  law  applies  to  cities  of  all  classes, 
it  necessarily  must  apply  alike  to  the  cities  of  the  same  class.  Suoh  a  law 
would  not  be  violative  of  the  provisions  of  the  Constitution.    AsMllustra- 
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"tive  of  tbi9,  counsel  for  appellnnt  RUfrgest  BeotioD  1486  of  the  Kentucky  Stat< 
iites,  which  provides  that  *'in  all  cities  and  towns  of  the  first,  second,  third 
and  fourth  classes  there  Hhall  be  registration  of  all  the  qualified  voters  of 
the  respective  cities  and  townp,  which  registration  shall  be  held  and  con- 
ducted as  herein  provided."  This  section  is  certainly  constitutional.  We 
are  of  the  opinion  that  the  act  of  1898  is  constitutional,  and  that  the  act  of 
1902  did  not  repeal  it. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sittingr. 

Judges  Hobson  and  Nnnn  disseoting. 

Judge  Hobson  delivered  the  following  dissenting  opinion  : 
The  act  of  November  11.  18&2,  provided  a  system  for  the  taxation  of  tb« 
franchises  nf  public  service  corporations  by  the  State  and  the  several  conn- 
ties,  cities,  towns  and  taxing  dif^trlcts.  It  vested  the  power  of  assessing 
these  frnnohiises  in  the  board  of  valuation  and  assessment.  Their  assess- 
ment was  the  basis  of  taxation  by  the  State  and  by  all  the  counties,  cities, 
towns  and  taxing  districts  where  the  franchises  were  exercised.  (Session 
Acts,  1891-3  3,  98M002.)  On  March  19,  1898,  an  act,  entitled  "An  act  con- 
cerning the  assessment  and  valuation  for  taxation  of  corporate  franchises 
and  intangible  property  by  cities  of  the  first  and  second  class,"  was  passed, 
providing  for  the  assessment  of  these  franchiKes  by  the  city  assessor  for  the 
purposes  of  city  taxation.  (Session  Acts,  1898.  page  96-102.)  On  March  29, 
1902.  the  legislature  enacted  a  general  revenue  act.  (Session  Acts,  1908, 
pages  2SI-392.)  The  question  in  this  case  is  whether  the  last  act  repealed  tha 
act  of  March  19,  1898,  by  which  the  city  assessor  was  authorized  to  assess  for 
taxation  in  cities  of  the  first  and  second  class  the  franchises  of  these  cor- 
porations. 

Article  S,  subdivision  1  of  the  act,  provides  for  the  taxation  of  the  fran- 
tsbises  of  these  corporations.  (Pages  805-318.)  In  section  1  the  corporations 
to  be  assessed  are  specified;  the  auditor,  treasuer  and  secretary  of  state  are 
tsonstituted  a  board  of  valuation  and  assessment  for  fixing  the  value  of  the 
franchises,  and  where  more  than  one  jurisdiction  is  entitled  to  a  share  of 
the  taxes  the  board  is  authorised  to  determine  how  the  tax  shall  be  appor- 
tioned. By  section  2  reports  are  to  be  made  to  the  auditor  of  a  number  of 
facts  necessary  to  an  intelligent  assessment  of  the  franchises.  By  sections 
3,  4  and  6  rules  as  to  the  apportionment  of  taxes  are  given  "in  each  county. 
Incorporated  city,  town  or  taxing  district. "  And  in  section  6  these  words 
are  used :  "Such  corporate  franchise  shall  be  liable  to  taxation  in  each 
Dounty,  incorporated  city,  town  or  district  through  or  into  which  such  lines 
pass  or  are  operated  in  the  same  proportion  that  the  length  of  the  line  In 
such  county,  city,  town  or  district  bears  to  the  whole  length  of  lines  in  this 
State." 

Section  fi  provides  for  a  like  system  of  taxation  of  any  association  not  in- 
corporated engaged  in  the  business  mentioned  in  the  first  article.  Section  7 
provides  for  a  hearing  before  the  board  by  any  of  the  companies  as  to  the 
valuation.  S^otion  8  then  follows  in  these  words :  "The  auditor  shall,  at 
tbe  expiration  of  thirty  days  after  the  final  determinatipn  of  such  values, 
ojrtify  to  the  county  clerk  of  the  counties,  when  any  portion  of  the  corporate 
franchise, of  any  such  corporation,  compiiny  or  association  shall. be  liable  to 
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looal  tazAtion  as  liereio  provided,  the  amount  thereof  liable  for  county,  eitjp- 
town  or  distriot  tax ;  and  such  oertlfloate  shall  be  by  each  oounty  clerk  filed 
in  his  ofBcOt  and'  be  by  him  certified  to  the  proper  collecting  ofl9cer  of  tbe- 
county,  city,  town  or  taxing  district  for  collection,  and  all  county,  city, 
municipal  and  other  taxes  shall  be  due  and  payable  thirty  days  after  the- 
notice  of  the  amount  of  such  tax  is  Riven  by  the  officer  whose  duty  it  is  to 
collect  the  same. ' ' 

Sections  9,  10,  11,  12,  18  and  14  make  proviMons  in  regard  to  the  reports 
required  of  these  corporations  designed  to  secure  the  making  of  the  reports. 
Section  16,  after  setting  out  that  '*all  county,  municipal,  school  and  other 
taxes  shall  be  due  and  payable  thirty  days  after  notice  of  the  amount  of  the- 
taz  is  given,  adds:  "Every  such  corporation,  company  or  association  failin^r 
to  pay  its  taxes,  receiving  thirty  days'  notice,  shall  be  deemed  delinquent, 
and  a  penalty  of  10  per  cent,  on  the  amount  of  the  tax  shall  attach,  and 
thereafter  such  tax  shall  bear  interest  at  the  rate  of  10  per  cent,  per  annum  ; 
any  such  corporation  or  association  failing  to  pay  its  taxes,  penalty  and  in- 
terest after  becoming  delinquent  shall  be  deemed  guilty  of  a  misdemeanor,, 
and  on  conviction  shall  be  fined  tSO  for  each  day  the  same  remains  unpaid, 
to  be  recovered  by  indictment  or  civil  action,  of  which  the  Franklin  Circuit- 
Court  shall  have  jurisdiction."    {Page  311.) 

The  last  section  of  that  act  is  in  these  words :  "All  acts  and  parts  of  aot» 
in  conflict  with  this  act  are  to  the  extent  of  such  conflict  repealed.'* 

It  will  be  observed  that  the  act  creates  a  board  to  make  the  assessment  of 
the  franchises  of  these  companies,  and  authorizes  that  board  to  apportion 
the  taxes  between  the  several  counties,  cities,  towns  and  taxing  districts 
entitled  thereto,  expressly  providing  that  all  county,  city,  municipal,  school 
and  other  taxes  shall  be  due  and  payable  thirty  days  after  the  oertlfloate  of 
this  board  is  filed  in  the  clerk's  office  in  the  oounty.  and  notice  of  the  amount 
of  the  tax  is  given  by  the  officer  whose  duty  It  is  to  collect  it.  It  will  also- 
be  observed  that  the  act  provides  a  10  per  cent,  penalty,  as  well  as  the  pay- 
ment of  interest  at  10  per  cent.,  upon  all  county,  municipal,  school  and  other 
taxes  which  are  not  paid  when  due  as  above  provided.  And  then,  finally,  it 
is  provided  that  all  acts  or  parts  of  acts  in  conflict  therewith  are  to  the  ex- 
tent of  such  conflict  repealed. 

The  act  of  1898  authorizing  the  assessment  of  the  franchise  of  these  cor- 
porations  in   cities  of  the   first  and   second   class  by  the  city  assessor  for 
municipal  taxation   is  clearly  inconsistent  with  these  provisions,  for  they 
require  the  assessment  to  be  made  by  the  board  created   thereby,  not  only 
for  State  purposes,  but  for  "taxation   in  each   county,   incorporated  city, 
town  or  distriot  through  or  into  which  such  lines  pass  or  are  operated  in  tho 
same  proportion  that  the  length  of  the  line  in  such  oounty,  oity,  town  or 
district  bears  to  the  whole  length  of  lines  in  this  State."    They  neoesaarily 
regulate  the  entire  subject  of  the  assessment  of  the  franchises  of  these  cor> 
porations  for  State  and  municipal  purposes,  for  nothing  is  excepted  out  of 
their  operation,  and,  on  the  contrary,  all  acts  or  parts  of  acts  in  conflict  with 
them  are  expressly  repealed.    Can  it  be  believed  that  section  16,  regulating 
the  penalty  and  the  interest  to  be  paid  on  these  taxes,  if  delinquent,  was 
not  intended  by  the  legislature  to  apply  to  all  cities  of  the  Commonwealth r 
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•Aod  U  geotioD  16  applies  to  cities  of  the  first  and  second  classes,  why  does 
iiot  section  1  of  section  8? 

That  the  leRislatnre  intended  the  act  as  a  general  rcTenae  law  is  apparent 
from  other  proTisions  in  it.  The  next  subdivision  of  article  8  provides  for 
the  assessment  of  the  stock  of  national  banks,  and  manifestly  applies  to  the 
"State,  county,  city,  town  and  district."  The  next  subdivision  regulates 
building  and  loan  associations;  the  next  turnpikes.  Article  4  regulates 
railroads,  and  le  applicable  by  its  express  terms  not  only  to  State  taxes,  but 
to  "all  county,  city,  municipal,  school  and  other  taxes."  Article  6  regu- 
lates the  distillery  bonded  warehouses,  and  by  its  terms  covers  the  taxes  due 
the  county,  city,  town  or  taxing  district  as  well  as  the  State.  When  it  is 
•conceded  that  as  to  railroads,  distilleries  and  the  like  the  act  applies  to  all 
oities,  how  can  it  be  maintained  that  it  does  not  as  to  franchises  of  the 
public  service  corporations,  where  precisely  the  same  words  are  used,  and 
by  the  express  terms  of  the  act  all  laws  in  conflict  with  It  are  to  the  extent 
of  such  conflict  repealed? 

"It  is  not  in  accordance  with  settled  rules  of  construction  to  ascribe  to  the 
law-making  power  an  intention  to  establish  conflicting  and  hostile  systems 
upon  the  same  subject,  or  to  leave  in  force  provisions  of  law,  by  which  the 
'later  will  of  the  legislature  may  be  thwarted  or  overthrown.  Such  a  result 
would  render  legislation  a  useless  and  idle  ceremony,  and  subject  the  law  to 
the  reproach  of  uncertainty  and  unintelllgibillty."  (Lyddy  v.  Long  Island 
■<:ity,  104  N.  Y.,  318.) 

In  Payne  v.  Connor,  6  Ey.,  108,  this  court  had  before  It  the  effect  of  a  re- 
pealing clause,  which  was  in  these  words:  "All  acts  or  parts  of  acts  coming 
within  the  purview  hereof  shall  be,  and  the  same  are  hereby,  repealed." 
Speaking  of  the  meaning  of  the  word  "purview,"  the  court  said:  "The 
meaning  usually  attached  to  this  term  by  writers  on  law  seems  to  be  the 
enacting  part  of  a  statute  in  contradistinction  to  the  preamble,  and  we 
think  the  provision  of  the  act  repealing  all  acts  or  parts  of  acts  coming 
within  its  purview  should  be  understood  as  repealing  all  acts,  in  relation  to 
all  oases  which  are  provided  for  by  the  repealing  act." 

In  the  case  before  us  the  words  of  the  repealing  clause  are  broader.  All 
acts  In  conflict  with  the  last  act  are  to  the  extent  of  such  conflict  repealed ; 
and  the  case  we  have  before  us  is  in  express  terms  provided  for  by  the  re- 
pealing act.  The  statute  before  us  being  a  general  revenue  law,  must  be 
held  to  repeal  all  other  statutes  inconsistent  with  it  then  In  force.  In  the 
Encyolopsedla  of  Law,  volume  28,  page  477,  the  lule  Is  thus  stated:  "Where 
an  act  is  passed  covering  the  whole  of  a  particular  subject  or  field  of  legis- 
lation it  is  customary  to  Insert  a  general  clause  repealing  all  acts  or  parts 
of  acts  inconsistent  therewith.  Such  a  clause  is  effective  in  repealing  in- 
consistent enactments. " 

In  Patterson  v.  Caldwell,  1  Met.,  480,  this  rule  was  enforced  by  this  court, 
where  it  was  held  that  section  875  of  the  Code  of  Prnctice,  repealing  all  laws 
Inconsistent  with  its  provisions  or  applicable  in  any  case  provided  for  by 
the  Code,  abrogated  certain  provielons  of  the  Revised  Statutes  as  to  taking 
out  an   attachment.    This  was  followed   in   Grigsby  v.  Barr,  77  Ey.,  880. 

The  authorities  elsewhere  are  uniform  to  the  same  effect.  (U.  S.  v.  Cheese- 
Jtuan.  8  Sawy.,  4d4;  McRoberts  v.  Washburn,  10  Mlon.,  23;  Ogden  v.  Wither- 
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ipoon,    2  Hayw.,  N.  C,  227;  PiiDoe    George   County   v.    Laurel,   21    Md.», 
464. ) 

Two  ffrouDds  are  relied  on  to  distinguish  this  case  from  tbose  cited: 

1st.  The  title  of  the  aot  is  very  unusual.  It  is  entitled  "An  act  to  amend 
the  act  of  November  11,  1892,"  as  amended  by  twelve  subsequent  acts,  each 
entitled  "An  act  to  amend  the  act  referred  to,"  and  after,  setting  out  all 
these  in  the  title,  it  concludes  with  these  words:  "So  that  said  act  of  No- 
vember 11,  1892.  and  as  amended  by  the  above  stated  subsequent  dbts  and 
amendments  thereto,  as  now  amended  and  re-enacted,  will  read  as  follows." 

The  title  of  an  act  may  properly  be  looked  to  in  construing  the  language 
of  the  act.  But  where  there  is  no  ambiguity  in  the  terms  used,  the  title  oan 
not  be  allowed  to  override  the  express  provisions  of  the  act  itself.  Every- 
thing in  the  act  in  question  is  germane  to  the  subject  expressed  J  n  the  title. 
The  fact  that  the  act  of  1898  was  not  referred  to  in  the  title  is  wholly  imma- 
terial. The  only  unusual  thing  is  that  so  many  amendments  of  the 
act  of  1892  were  set  out  in  the  title.  If  all  the  acts  intended  to  be  a£feoted 
had  been  set  out  in  the  titip,  then  it  would  have  been  entirely  superfluous 
to  have  added  the  section  repealing  all  laws  in  conflict  with  the  act,  for  if 
there  was  nothing  for  this  section  to  operate  on.  why  was  it  inserted?  There 
were  many  learned  lawyers  in  the  general  assembly  who  were  acquainted 
with  the  previous  legislation  and  if  all  acts,  so  far  as  they  were  In  conflict 
with  this  act,  were  not  intended  to  be  repealed  by  it,  are  we  to  assume  that 
the  legislature  meant  nothing  by  the  repealing  clause?  All  acts  similar  to 
the  act  of  1898,  which  had  been  passed  since  November  11,  1F92,  were  not  set 
out  in  the  title.  Act,  entitled  "An  act  to  regulate  the  sale  and  assessment 
of  lands  for  taxation  owned  by  nonresidents  of  this  Commonwealth"  (Acts 
1891,  page  199);  also  an  act  extending  the  same  (Acts  1804,  page  212):  also 
un  act,  entitled  "An  act  regulating  the  mode  of  assessing  building  associa- 
tions."   (Acts  1894,  page  342.) 

Are  all  these  acts,  so  far  as  they  are  inconsistent  with  the  act  of  1902,  still 
in  force?  If  not,  how  is  the  act  of  1898  to  be  distinguished  from  the  other 
inconsistent  acts  which  are  repealed  to  the  extent  they  are  inconsistent? 

Besides  all  this,  the  legislative  purpose  seems  plain  enough.  There  bad 
been  a  number  of  amendments  to  the  act  of  1892.  so  that  the  real  law  on  the 
subject  had  to  be  spelled  out  from  a  number  of  inconsistent  enactments. 
The  legislature  desired  to  make  further  changes  and  to  show  that  the  act  it 
now  passed  superseded  not  only  the  original  act,  but  all  thn  aniendmeDts 
to  it,  placed  in  the  title  of  the  act  all  the  acts  intended  to  be  blotted  out,  so 
that  it  would  be  understood  that  the  law  of  the  State  was  not  to  be  spelled 
out  in  part  from  these  acts  and  in  part  from  the  act  which  they  passed. 
The  act  of  1898  was  not  one  of  those  thus  consolidated  in  thw  new  act,  and. 
therefore,  was  not  mentioned  in  the  title.  But  it  was  one  of  the  acts  com- 
Ing  within  the  purview  of  the  repealing  clause,  because  iiioonsiatent  with 
the  provisions  of  the  act. 

2d.  The  rule  is  invoked  that  a  general  law  does  not  repeal  a  special  law 
on  the  same  subject,  and  that  both  will  be  read  tjgether  w^ere  this  is  prac« 
ticable. 

The  rule  is  admitted,  but  it  is  not  perceived  that  it  has  any  appll- 
cation  to  the  case  before  us.     It  rests  upon  the  presumption  that  the  legisla- 
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ture  in  making  a  law  for  tbe  entire  State  did  not  have  in  mind  the  qoestion 
of  obanKiopt  ^  special  act  applicable  to  a  single  town  or  county.  But  the 
act  in  question  is  not  of  this  character.  It  applies  to  all  cities  of  the  State 
of  the  first  and  second  class.  All  cities  having  a  population  of  twenty 
thousand  or  more  must  belong  to  one  of  these  classes.  So  that  the  act  ap- 
plied to  all  cities  in  tbe  State  having  a  population  of  as  much  as  twenty 
thousand.  (Constitution,  section  15A.)  By  amendment  it  was  made  appli- 
cable to  cities  of  third  class  having  a  population  of  eight  thousand.  The 
court  knows  judicially  tbat  this  embraces  all  tbe  more  important  cities  in 
tbe  State,  and  tbat  in  these  cities  the  public  service  corporations  are  mainly 
located.  Banks,  trust  companies,  guaranty  companies,  gas  companies, 
water  companies,  street  railway  companies,  electric  light  companies,  and 
tbe  like,  in  the  main  have  their  headquarters  at  the  centers  of 'capital,  and 
to  exempt  all  of  them  in  citiPB  of  tbe  first,  second  and  third  classes  from  tbe 
operation  of  tbe  bill  would  have  been  to  exempt  most  of  this  capital  from 
municipal  taxation  in  the  manner  provided  by  the  statute.  It  is  incredible 
that  tbe  legislature  could  have  overlooked  such  an  exception,  if  it  had  In- 
tended to  make  it,  for  tbe  reason  that  as  to  municipal  taxes  the  exception 
would  have  been  larger  than  what  was  left  in  tbe  act.  To  apply  the  rule  re- 
ferred to  in  such  a  case  would  be  to  ignore  the  reason  for  the  rule  and  to 
refuse  proper  effect  to  the  express  terms  of  the  statute,  repealing  all  other 
acts  Inconsic^tent  therewith. 

The  general  rule  is  tbat  a  statute  revising  the  entire  subject  matter  of  a 
previous  ant  repeals  it  by  implication.  (Bartlett  v.  King,  7  Am.  D. ,  f)9; 
State  V.  Wilson,  82  Am.  1).,  168;  Rogers  v.  Watrous.  58  Am.  D.,  100;  7  Law- 
son  on  Rights  and  Remedies,  section  8779.)  Tbe  argument  for  appellant 
which  is  adopted  by  the  court  treats  the  case  as  dependent  on  the  question 
whether  that  rule  should  be  applied  here.  But  that  is  not  tbe  case  we  have. 
Here  the  statute  does  not  leave  to  implication  what  was  meant,  but  in  ex- 
press terms  declares  that  all  inconsistent  acts  are,  so  far  as  they  conflict 
with  this  act,  repealed.  In  Endllch  on  Interpretation  of  Statutes,  after 
stating  tbe  rule  as  to  implied  repeals,  in  section  206  it  is  said:  "Yet  where 
a  statute  contemplates  in  express  terms  tbat  its  enactments  will  repeal 
earlier  acts  by  their  inconsistency  with  them,  tbe  chief  argument  or  objec- 
tion agaiost  repeal  by  implication  is  removed,  and  the  earlier  acts  may  be 
more  readily  treated  as  repealed.  *  *  *  Thus  a  declaration  in  a  general 
law  tbat  all  acts  or  parts  of  acts,  whether  local  or  special,  or  otherwise  in- 
consistent with  Its  provisions,  are  to  be  deemed  repealed,  will  repeal  incon- 
sistent provisions,  even  in  special  acts." 

If  there  had  been  no  repealing  clause  in  the  act  in  question  it  would  have 
been  a  matter  of  construction  for  tbe  court  on  the  whole  act,  how  far  the 
provisions  of  the  statute  were  intended  to  supersede  other  acts  not  named 
in  the  title  covering  the  same  subject-matter.  But  when  the  legislature 
went  further,  and  repealed  all  inconsistent  acts,  there  is  no  room  for  the 
doctrine  of  implied  repeal,  and  the  only  qucKtlon  is  whether  the  former  act 
Is  consistent  with  the  latter.  Tbe  acts  set  out  in  the  title  aie  by  its  express 
terms  reduced  to  one,  and  embraced  in  tbe  act  in  question.  Tbe  repealiner 
clause  can  not  have  reference  to  these  acts,  for  by  tbe  terms  of  the  act  the 
new  act  is  substituted  for  them;  and  if  the  repealing  clause  does  not  apply 
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to  other  aots  tbaD  those  oamed  in  the  title  it  was  merely  surplusage.  No 
rule  is  better  settled  thau  that  the  court  must  presume  that  the  leiclslature 
meaut  sometbiufc  by  a  eeotiou  of  the  bill,  else  it  would  uot  have  been  added 
to  it.  If  Id  the  title  the  bill  had  beeu  desiguated  merely  as  au  act  to  amend 
the  act  of  November  11,  1892,  would  there  be  any  doubt  that  the  section  re- 
paaliBg  all  other  acts  inoonsisttnt  with  it,  would  have  embraced  the  act 
of  1808?  But  if  the  title  had  so  read  other  amendments  to  the  act  of  1892, 
flo  far  as  they  were  not  inconsistent  with  this  act,  would  have  been  left  Id 
force.  To  avoid  this  and  incorporate  in  one  act  these  various  amendments, 
the  title  of  these  acts  was  inserted  in  the  caption,  and  to  reach  other  incon- 
sistent acts,  so  far  as  they  were  in  conflict  with  the  act  in  question,  the  last 
flection  was  added,  repealing  them  so  far  as  they  conflicted  with  this  act. 

If  the  repealing  clause  of  this  act  had  provided  that  all  acts,  special  or 
general,  in  conflict  therewith  were  to  the  extent  of  said  conflict  repealed, 
then  under  all  the  authorities  this  would  have  included  the  act  of  1898.  But 
the  legislature  of  this  State  is  by  the  Constitution  forbidden  to  enact  special 
or  local  laws.  The  subjects  embraced  in  the  act  of  lfi09  must,  under  the 
Constitution,  be  regulated  by  general  laws.  The  authorities  from  other 
States  where  general  legislation  is  prohibited,  to  the  effect  that  a  general  re- 
pealing clause  does  not  include  special  acts,  has  no  place  in  this  State.  It 
would  never  occur  to  any  one  to  insert  now  in  a  bill,  covering  a  subject 
which  must  be  regulated  by  general  laws,  words  repealing  special  acts  in- 
oonsistent  therewith,  and  it  can  not  be  expected  the  legislature  should  do  a 
vain  thing.  To  say  that  the  act  of  1902  could  have  contemplated  that  it  was 
only  to  apply  to  the  cities  and  towns  of  the  State  other  than  those  of  the 
flist,  second  and  third  classes  as  to  municipal  taxation  of  franchises  is  to 
presume  that  the  legislature,  when  it  used  general  words  including  all  the 
cities  intended  to  exempt  from  this  mode  of  municipal  taxation  at  least 
three- fourths  of  this  class  of  capital  in  the  State.  If  the  statement  of  the 
proposition  is  not  a  suflicient  answer  to  it.  then  it  is  submitted  that  the  pre- 
sumption no  longer  exists  that  the  legislature  acts  intelligently,  and  uses 
words  in  its  enactments  advisedly. 

I,  therefore,  dissent  from  the  opinion  of  the  court. 

Judge  Nunn  concurs  in  this  dissent 
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(Filed  February  11,  1908— Not  to  be  reported.) 

Criminal  law— Instructions— Self-defense  and  defense  of  another— Evidence 
— Appellant  was  convicted  and  sentenced  to  conflnement  in  the  penitentiary 
for  life  under  an  indictment  for  the  murder  of  G.  On  (he  trial  he  claimed 
that  the  killing  was  done  in  self-defense  and  in  defense  of  his  son,  R. 
Errors  in  the  instructions  and  admission  of  incompetent  evidence  are  urged 
as  grounds  for  reversal.  Held— That  the  court  erred  to  the  prejudice  of  ap- 
pellant in  giving  instructions  to  the  jury  on  the  right  to  kill  in  self-defense; 
also  on  the  right  to  kill  in  defense  of  another,  as  fully  set  out  in  the  opin- 
ion. The  ooart  erred  in  admitting  testimony  as  to  the  particulars  of  a 
difficulty  which  occurred  between  appellant  and  W.  a  short  time  before  the 
arrival  of  deceased  on  the  grounds,   as  there  was  no  connection  between 
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these  dlffioultiefi.  ETldenoe  as  to  preTious  aots  aDd  ooDversatioD  of  appel- 
lant at  aDOtber  plaoe  was  improperly  admitted  without  admonltioD  to  the 
jury  that  said  evideDoe  was  competent  only  to  show  the  Intent  or  state  of 
mind  of  appellant  at  the  time  be  fired  the  shot  that  killed  deceased. 

L.  F.  Johnson  and  W.  G.  Bearing  for  appellant. 

G.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fleming  Giroult  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  W.  J.  Thaoker,  was  tried  at  the  January,  1903,  term  of  the 
Fleming  Circuit  Court  on  a  charge  of  murder  and  oouTicted  and  sentenced 
to  tbe  penitentiary  for  life. 

Near  Fozport,  in  Fleming  county,  on  July  SO,  1000,  the  appellant  shot  and 
killed  John  Gordon.  At  the  trial,  as  shown  by  the  record,  tbe  appellee 
olalmed  it  was  a  ease  of  willful  murder,  and  appellant  that  it  was  a  case  of 
self-defense  and  defense  of  his  son,  Robert  Thacker.  There  was  evidence 
introduced  to  sustain  both  these  contentions.  Appellant  claims  that  the 
lower  court  erred  to  bis  prejudice  in  its  instructions  to  the  jury  and  in  ad- 
mitting incompetent  evidence. 

We  have  carefully  examined  all  tbe  instructions  given,  and  find  that  the 
•oourt  gave  tbe  law  of  the  caite,  except  Instructions  2,  4  and  6.  I>^o.  2  was 
prejudicial  In  tbis,  "and  not  in  bis  necessary  self-defense,  or  reasonably  ap- 
parent necessary  self-defense."  The  court  should,  instead,  have  usf>d  these 
words,  "and  not  in  bis  or  bis  son,  Robert's,  necessary,  or  apparently  neces- 
sary, self-defense,  and  under  pi  evocation  ordinarily  calculated  to  excite  pas- 
sion beyond  control." 

No.  4  was  erroneous  in  thlsy  "Defendant  believed  and  had  reasonable 
^grounds  to  believe  that  he  was  in  danger."  The  oourt  should  have  used 
these  words:  "Defendant  had  reasonable  grounds  to  believe,  either  real  or 
apparent,  and  did  In  good  faith  believe,  that  he  was  then  in  Imminent  dan- 
ger of  losing  bis  life  or  suffering  great  bodily  harm  at  the  hands  of  said 
KSordon.  and  there  were  no  other  apparently  safe  means  of  escape  from  tbe 
Impending,  or  to  him  apparent  Impending,  danger,  tben  the  defendant  had 
the  right,  etc." 

No.  6  was  very  prejudicial  to  the  substantial  rights  of  the  accused.  Under 
this  instruction,  before  he  could  act  in  tbe  defense  of  bis  son,  Robert,  or 
before  the  jury  could  acquit  him  on  that  ground,  tbe  jury  was  required  to 
twlieve  beyond  a  reasonable  doubt  that  his  son  was  not  in  fault  or  the 
4iggressor,  and  that  defendant  must  have  believed  beyond  a  reasonable  doubt 
that  it  was  necessary  to  kill  Gordon  to  save  bis  son,  And  that  Gordon  was 
not  acting  in  bis  self-defense  when  be  was  about  to  kill  his  son.  In  other 
woids,  the  instruction  required  the  joiy  to  convict  defendant  unless  tbe 
jury  believed  beyond  a  reasonable  doubt  tbat  be  killed  Gordon  in  defense  of 
his  son. 

Instead  of  the  6tb  Instruction  tbe  court  should,  in  substance,  have  said 
this  to  tbe  jury:  *'If  tbe  jury  believe  from  tbe  evidence  that  when  tbe  de- 
fendant shot  and  killed  John  Gordon,  if  be  did  so,  be  bad  reasonable 
icrounds  to  believe,  either  real  or  apparent,  and  did  in  good  faith  believe, 
that  his  son,  Robert  Thacker,  was  then  in   imminent  danger  of  losing  bis 
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life  or  suffering  great  bodily  barm  at  tbe  bands  of  the  deoeased,  John  Gor- 
don, and  tbere  were  no  other  apparently  safe  means  of  escape  by  Robert 
Tbacker  from  tbe  impending  danger,  then  tbe  defendant  bad  tbe  ri^bt,  and 
it  was  lawful  for  him,  in  the  ezerolse  of  a  reasonable  judgment,  to  use  such 
force  as  was  reasonably  necessary,  or  apparently  necessary,  to  save  and  pro- 
tect bis  son,"  Robert  Tbaoker's,  life  or  his  person  from  great  bodily  barm, 
even  to  the  taking  of  the  life  of  said  Gordon.  On  such  grounds,  and  under 
such  circumstances,  the  defendant  is  excusable  under  the  law  of  defense  of 
another.  Tbe  danger  to  one's  life  or  great  bodily  harm  to  his  person  which 
authorized  defendant  to  act  in  his  defense,  or  in  the  defense  of  his  son  as> 
herein  indicated,  may  be  real  danger  or  apparent  danger." 

And  the  court  should  have  further  instructed  the  jury  in  substance :  '*Tbat 
if  they  believed  from  tbe  evidence  beyond  a  reasonable  doubt  that  defend- 
ant's son,  Robert  Tbacker,  made  a  demonstration  to  asfault  John  Gordon 
with  a  knife,  for  the  purpose  of  killing  the  said  Gordon  or  inflicting  upon 
him  great  bodily  barm,  then  tbe  jury  can  not  acquit  tbe  defendant  upon 
the  ground  that  he  act^d  in  the  defense  of  his  son  Robert.  But  if  the 
jury  believe  from  the  evidence  that  Robert  Thonker  approached  Gordon,  if 
he  did  so,  not  for  tbe  purpose  of  assaulting  blin  and  killing  him,  or  inflict- 
ing upon  him  great  bodily  harm,  and  that  Gordon  first  made  a  demonstra- 
tion to  strilve  Robert  Tbacl^er  with  a  deadly  weapon,  if  he  did  so,  and  then 
tbe  defendant  believed,  and  bad  reasonable  grounds  to  believe,  that  Gordon 
was  then  and  there  about  to  kill  hi?  son  Robert  or  inflict  great  bodily  barm 
upon  him.  then  the  defendant  bnd  the  right  to  use  such  means  in  defense  of 
his  son  as  in  the  exercise  of  a  reasonable  judgnieut  were  apparently  neces- 
sary for  his  safety,  as  set  out  in  the  instruction,  on  defense  of  his  son." 

It  was  also  error  for  the  court  to  allow  the  particulars  of  the  difficulty 
between  defendant  and  Wycoflf,  that  occuired  before  Gordon  arrived  at  the 
place  of  the  killing,  to  be  detailed  to  tbe  jujy.  as  there  was  no  connecticn 
between  these  difficulties.  This  had  a  tendency  to  draw  off  the  minds  of 
the  jury  from  the  real  issuo,  the  killing  of  Gordon,  and  possibly  may  have 
caused  the  jury  to  fix  the  punishment  of  defendant  greater,  if  they  believed 
from  the  detailed  statement  of  the  facts  of  that  ditficulty  that  Wycoff  was 
innocent  of  any  wrong,  and  that  defendant  had  imposed  on  him.  It  was 
proper  that  evidence  be  introduced  that  the  trouble  between  them  took  place 
and  in  view  of  Gordon  and  Earls,  who  were  about  three  hundred  yards 
away,  as  a  reason  why  they  went  to  tbe  scene  of  tbe  difficulty. 

The  court  should  have  admonished  tbe  jury  that  they  should  only  consider 
tbe  evidence  as  to  tbe  conversation  and  acts  of  tbe  defendant  at  Fozport 
some  time  prior  to  the  killing  as  tending,  if  it  tended  in  any  way,  to  show 
the  intent  or  state  of  mind  of  the  defendant  at  the  time  be  fired  tbe  shot 
that  killed  Gordon. 

For  these  reasons  the  cise  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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(Filed  February  11,  1908— Not  to  be  reported.  ) 

Pleadiog— Fraud  and  surprise— P.  sold  to  S.  a  tract  of  sixty-four  acres  of 
laud,  for  which  he  paid  the  purchase  luoney  except  1852.65,  for  which  he 
executed  his  note.  Five  years  later  S.  sold  said  land,  also  another  tract  con- 
taining 142  acres,  for  I4,09S.80  to  M.,  who  paid  13,000  and  executed  his  two 
notes  for  1996.00  each,  which  were  transferred,  one  to  V.  and  the  other  to  C. 
A.,  the  administrator  of  P..  filed  a  suit  to  enforce  his  lien  for  the  payment 
of  the  purchase-money  note  on  the  slxty-four-acre  tract  of  land.  S.  filed  his 
answer,  setting  up  an  Indebtedness  to  him  from  P.  of  13,600,  and  that  on  a 
settlement  made  between  him  and  the  administrator  it  was  agreed  that  the 
note  for  1852.65  should  be  cancelled,  and  that  the  administrator  should  pay 
him  1400,  and  he  prayed  judgment  for  this  amount.  The  administrator,  after 
considerable  delay,  offered  to  file  a  reply  to  this  answer,  but  the  court  re- 
fused to  permit  him  to  do  so  and  rendered  judgment  in  favor  of  S.  for  $400. 
Ou  appeal  that  judgment  was  reversed.  After  this  suit  was  instituted  Y. 
and  G.  instituted  their  actions  to  enforce  the  collection  of  the  two  purobaFe- 
nioney  notes  held  by  them.  A  judgment  was  finally  rendered  in  favor  of  Y. 
and  C.,  and  the  land  was  ordered  sold  to  pay  same.  The  land  was  sold 
to  pay  said  debts,  leaving  M.  owning  furty-one  acres,  and  it  was  ordered 
that  Y.  and  C.  should  receive  said  money  upon  executing  refunding  bonds 
to  pay  the  amount  of  any  judgment  in  favor  of  P.'s  administrator  against 
S.,  then  pending  in  the  Court  of  Appeals.  After  the  return  of  the  fornier 
case  from  the  Court  of  Appeals  S.  fil^d  an  amended  answer,  and  the  admin- 
istrator filed  a  reply.  S  offered  to  file  a  rejoinder,  but  objection  was  made 
thereto.  This  case  had,  by  order  of  court,  been  consolidated  with  the  latter 
case,  and  the  next  step  taken  was  by  P.'s  administrator,  who  took  two  dep- 
osltloni  on  his  behalf  five  days  before  the  court  convened,  at  which  term  the 
ecurt  rendered  a  judgment  adjudging  to  the  administrator  the  amount  of 
the  note,  and  directed  Y.  and  C.  to  refund  $674.19  each  to  pay  said  judg- 
ment as  they  bad  agreed  to  do.  Y.  and  C.  have  prosecuted  an  appeal,  con- 
tending that  the  court  erred  in  refusing  to  permit  the  rejoinder  to  be  filed  ; 
also  that  as  they  were  parties  to  the  consolidated  actions  they  were  entitled 
to  notice  of  the  taking  of  depositions,  and  that  by  a  fraudulent  agreement 
between  the  administrator  and  S.,  S.  would  not  resist  said  claim  and 
permit  judgment  to  go  against  him,  and  that  this  agreement  was  a  fraud 
upon  their  rishts;  that  S.  had  a  valid  defense  and  that  his  aliandonment  of 
said  defense  was  a  surprise  to  them,  and  that  they  should  have  been  granted 
a  continuance  in  order  to  enabln  them  to  make  defense.  Held— That  the 
court  erred  in  refusing  to  grant  Y.  and  C.  a  continuance  on  the  ground  of 
surprise,  as  they  were  parties  to  the  action  and  Interested  in  the  result  and 
entitled  to  make  defense  and  to  have  notice  of  the  taking  of  depositions.  If 
the  claim  of  the  administrator  was  correct  the  court  did  not  err  in* requiring 
Y.  and  C.  to  refund  an  amount  sufficient  to  pay  same.  While  this  note  wa» 
a  lien  on  the  sixty-four  acres  of  land,  Y.  and  C.  had  agreed  to  protect  said 
land  from  the  payment  of  the  note,  and  they  should  not  complain. 

J.  A.  Sullivan  for  appellants. 

W.  J.  Williams  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1889  Alva  Pullins  sold  and  conveyed  to  one   John  W.  Smith  a 
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tract  of  land,  ooDtaiDinff  sixty-four  acres,  in  MadisoD  conDty,  Kentucky,  for 
the  price  of  |1,046.  Smith  at  the  time  paid  all  the  purchase  price,  except 
^852.66,  for  which  he  executed  his  note  to  PuUins. 

In  the  year  1804  said  J.  W.  Smith  sold  this  tract  of  land,  together  with 
another  survey  adjoining  it,  both  pieces  containing  143  acres,  to  the  defend- 
ant, James  P.  Murray,  for  the  price  of  14,908.^0,  and  Murray  paid  at  the 
time  $3,000,  and  executed  to  Smith  his  two  notes,  in  equal  amounts,  $906.00 
<each,  for  the  l)alance,  due  in  one  and  two  ye^rs.  J.  W.  Smith  sold  and 
transferred  one  of  said  notes  to  one  Price,  and  by  him  it  was  assigned  to  ap- 
pellant Vaught;  and  the  other  one  was  assigned  by  Smith  to  the  appellant, 
Citizens  National  Bank  of  Lancaster,  Ey.  But  before  Price  and  the  bank 
became  the  owners  of  these  notes,  or  at  least  before  James  P.  Murray  had 
«ny  notice  thereof,  he  (Murray)  made  another  payment  to  Smith  of  $410. 

In  the  early  part  of  the  year  lb06  Jack  Adams,  as  the  administrator  of 
Alva  Pullins,  filed  suit  on  the  said  $862.65  note  against  J.  W.  Smith,  and 
nought  a  personal  judgment  and  the  enforcement  of  a  vendor's  lien  on  the 
flixty-four  acre  tract  of  land.  Smith  filed  an  answer,  claiming  that  the 
estate  of  Pullins  was  indebted  to  him  in  the  sum  of  $8,600  for  services  ren- 
dered Alva  Pullins  as  his  agent  in  transacting  his  business  for  him;  and 
further,  that  after  the  death  of  Pullins  he  had  a  settlement  with  his  admin- 
istrator, Jack  Adams,  and  it  was  agreed  that  the  said  $853.65  note  should  be 
oanoelled,  and  the  administrator  was  to  pay  him  $400,  and  prayed  judgment 
therefor.  The  administrator  delayed  filing  a  reply  to  said  answer,  and  when 
he  offered  to  file  same  the  court  refused  to  allow  him  to  file  it,  and  rendered 
judgment  in  favor  of  Smith,  the  defendant,  for  $400,  and  cancelled  said  note, 
from  which  judgment  the  administrator  appealed  to  this  court,  and  the 
«ame  was  reversed.    (20  Ky.  Law  Rep.,  1998  ) 

In  the  latter  part  of  1806  the  appellants,  Yaught  and  the  bank,  commenced 
proceedings  against  James  P.  Murray  on  the  two  notes  referred  to,  seeking 
a  personal  judgment  and  the  enforcement  of  their  liens  on  the  143acre  tract 
of  land.  Murray  answered,  setting  up  the  payment  of  the  said  $410,  and 
also  setting  up  the  prior  lien  of  $852.65  claimed  by  Pullins'  administrator, 
and  that  the  case  was  pending  in  the  Court  of  Appeals  and  undetermined, 
and  that  J.  W.  Smith,  his  vendor,  was  insolvent.  The  court  rendered  a 
judgment  directing  a  sale  of  Murray's  land  to  pay  said  two  debts,  interest 
and  costs,  and  the  commissioner  made  a  report  that  he  bad  sold  101  acres  of 
said  land  to  defendant,  James  P.  Murray,  to  pay  said  amount,  about  $8,600, 
leaving  forty-one  acres  of  the  whole  tract  unsold,  the  forty-one  acres  being 
«  part  oC  the  tract  sold  to  Smith  by  said  Alva  Pullins. 

On  the  14th  day  of  December,  1900.  the  appellants,  Vaught  and  the  bank, 
filed  an  agreed  judgment,  in  which  it  is  stated  that  the  master  commissioner 
will  credit  each  of  Murray's  sale  bonds  with  $205  and  collect  the  balance  of 
the  bonds  from  Murray,  with  interest,  "and  pay  over  to  C.  H.  Vaught  and 
Citizens  National  Bank  of  Lancaster  the  amount  of  their  judgments,  and 
upon  their  executing  to  him  a  bond  to  refund  or  repay  to  the  commissioner, 
under  the  orders  of  this  court,  the  amount  respectively  paid  to  them,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  a  judgment  in  favor  of  Alva 
Pullins'  Adm'r  v.  J.  W.  Smith  as  a  lien  on  the  land  in  controversy,  or  any 
part  thereof,  in  the  event  such  judgment  is  rendered." 
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XJDder  this  agreed  order  the  money  was  paid  by  Murray  and  the  refuDdiDg* 
bond  executed. 

Od  January  80,  1900,  the  mandate  of  this  court  in  the  case  of  Alva  Pullin» 
T.  J.  W.  Smith  was  filed  in  the  lower  court,  and  on  the  6th  day  of  March 
thereafter  Smith  filed  an  anaended  auRwer,  and  on  .  the  6th  of  April  Alva. 
Pulllns'  administrator  filed  reply  to  said  answer  and  amended  answer.  On 
the  12th  day  of  December,  1900,  defendant  Smith  offered  to  file  a  rpjoinder^ 
to  which  objection  was  made,  and  the  court  at  that  term  did  not  pass  on 
said  objection.  This  case  had,  by  order  of  court,  been  consolidated  with  the- 
Vaught  and  bank  case  against  Murray,  from  1897  to  the  judgment  appealed 
from.  The  next  step  taken  in  the  case  was  by  plaintiff,  Alva  Pulllns'  ad- 
roinistrator,  who  took  two  depositions  in  his  behalf  on  the  80th  of  March,. 
1901,  in  Garrard  county,  about  five  days  before  the  court  convened,  at  which 
term  the  judgment  complained  of  was  rendered. 

The  appellants  complain  and  ask  a  reversal  of  this  judgment  because  the- 
court  refused  to  allow  the  rejoinder  of  defendant  Smith  to  be  filed,  and  re- 
fused to  allow  them  to  file  pleadings  controverting  the  plaintiff's  claim,  and 
also  they  were  parties  to  the  consolidated  actions  and  were  interested  in  the 
result  of  the  claim  of  Pulllns,  and  they  were  not  served  with  any  notice  of 
the  time  and  place  of  the  taking  of  said  depositions,  and  asked  that  they  be 
suppresfied.  The  court  overruled  tbeir  objections  and  permitted  them  to  be 
read.  They  filed  affidavits,  setting  forth  the  above  statements,  and  also- 
stated  that  they  had  just  been  informed  for  the  first  time,  and  charged  it  aa 
true,  "that  Alva  Pulllns*  administrator  and  the  defendant,  John  W.  Smith, 
had  recently  entered  into  a  fraudulent  agreement,  by  which  the  said  Smith 
was  not  to  resist  said  claim  and  was  to  permit  judgment  to  go  against  him 
at  that  term  of  the  court,  and  that  said  agreement  was  a  fraud  upon  tbeir 
rights;  that  said  Smith  had  a  good  defense  to  said  claim;  tbat  he  did  not 
owe  any  part  of  it,  and  that  his  abandonment  of  his  defense  was  a  great 
surprise  to  them  and  they  asked  a  continuance.  The  court  refused  same  and 
rendered  judgment  for  the  full  amount  of  said  claim,  interest  and  costs,  and 
directed  Vaught  and  the  bank  to  refund  1674.19  each  to  pay  said  judgment,, 
as  they  had  agreed  to  do  by  tbeir  said  refunding  bonds. 

Appellants  contend  that  they  ought,  under  the  circumstances  of  the  case, 
to  have  had  notice  of  the  taking  of  the  said  depositions.  We  think  that  they 
were  correct,  for  after  the  execution  of  the  said  refunding  bonds  they  were 
real  parties  in  interest  on  the  question  as  to  whether  Pulllns*  claim  was  a 
just  one.  The  actions  were  consolidated  and  it  appeared  that  J.  W.  Smith 
was  insolvent,  and  the  court,  at  appellants'  instance,  should  have  granted 
them  a  continuance  on  their  aflQdavits  charging  collusion  between  Pulllns^ 
administrator  and  .T.  W.  Smith,  and  tbeir  recent  knowledge  thereof  and 
gi«at  surprise  in  Smith  abandoning  bis  defense  to  said  claim.  They  also 
contend  tbat  the  court  erred  in  directing  them  to  refund,  and  say  tbat  the 
cotirt  should  have  directed  a  sale  of  the  forty -one  acres  of  land  to  pay  this 
debt,  and  then  directed  them  to  refund  the  balance,  if  any  of  the  debt  was 
left  unpaid.  The  appellants  are  in  error  on  this  proposition.  They  overlook 
the  fact  that  James  P.  Murray  had  paid  every  dollar  that  he  contracted  to 
pay  for  the  whole  142  acres  of  land,  and  more  in  the  way  of  costs,  and  tbat 
Murray  would  have  retained  in  his  hands  enough  of  the  purchase  price  to 
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have  paid  the  PuIIIds'  claim  bvt  for  the  faot  that  the  appellants  indDced 
him  to  pay  to  tbem  by  the  ezecutioD  of  the  refundiDg  boDd,  and  by  said 
Agreed  order  thciy  promised  to  refund  the  money  when  ordered  by  the  conrt. 

It  is  true  that  Pullins'  claim,  if  just,  is  a  lien,  and  a  prior  lien,  on  the 
sixty-four  acre  tract  of  land,  but  as  appellants  agreed  with  James  P.  Murray 
to  protect  him  against  it,  the  lower  conrt  did  right  in  ordering  them  to  re- 
fund instead  of  incurring  the  expense  of  a  sale  of  the  land  and  then  requir- 
ing James  P.  Murray  to  proceed  against  appellants  to  reimburse  himself. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
oause  remanded  to  the  lower  court  for  proceedings  consistent  with  this 
opinion. 
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(Filed  February  11,  IfiOd—Not  to  be  reported.) 

Contracts— Ratification— Master  and  servant  — This  appeal  involves  the 
question  of  liability  of  appellant  for  the  services  of  a  surgeon  who  attended 
an  employe  who  was  severely  Injured  while  in  the  discharge  of  his  duties. 
Held— That  while  there  is  no  legal  obligation  resting  on  a  master  to  pay  for 
medical  attention  to  his  servant  who  may  be  injured  while  in  the  discharge 
of  his  duties,  yet  if  he  authorizes  the  employment  of  a  surgeon,  or  ratifies 
such  employment  after  the  services  are  rendered .  he  will  be  liable  for  same. 
In  this  case  both  the  question  of  employment  and  ratification  were  submit- 
ted to  the  jury  under  proper  instructions,  and  the  evidence  being  conllicfing, 
their  finding  will  not  be  disturbed.  Where  a  party  offers  no  instruction  on 
a  given  point,  his  objection  to  an  instruction  given  on  that  point  will  not 
be  considered  on  appeal.  Objections  to  instructions  will  not  be  considered 
on  appeal  unless  same  were  made  grounds  for  a  new  trial. 

W.  W.  &  J.  R.  Watts  for  appellant. 

Simrall  &  Doolan  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equitj  division. 

Opinion  of  the  court  by  .Judge  O'Rear. 

This  suit  was  brought  by  appellee,  Dr.  F.  W.  Samuel,  a  surgeon,  against 
the  appellant  corporation  to  recover  for  his  services  rendered  to  one  of  ap- 
pellant's employes,  who  had  been  seriously  injured  in  an  accident  in  their 
foundry. 

The  issue  was  made  us  to  whether  appellee  had  been  employed  by  any  one 
authorized  to  represent  appellant  in  that  matter.  The  question  was  sub- 
mitted to  the  jury.  A  number  of  witnesses  were  heard.  Whilst  the  evidence 
is  not  as  clear  and  conclusive  as  is  desirable,  jet  it  presents  about  such  a 
state  of  case  as  might  not  unreasonably  be  expected  under  the  circumstances 
attending  a  sudden  and  horrible  accident,  endangering  probably  the  life  of 
one  to  whom  the  corporation  owed  certain  peculiar  duties  as  master.  At 
such  a  time  it  is  not  expected  that  parties  should  stop  to  negotiate  a  formal 
contract.  There  is  evidence  to  the  effect  that  appellant's  superintendent 
and  general  manager  authorized  the  employment  of  appellee,  and  that  sub- 
sequently, with  full  knowledge  of  the  faot  that  he  had  rendered  the  services 
to  the  injured  man,  and  was  continuing  to  do  so,  and  was  expected  to  con- 
tinue, he  ratified  that  employment. 
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It  it  true  that  is  now  denied  liy  appellant's  superintendent.  It  is  one  of 
the  oases  that  is  peculiarly  within  the  province  of  the  jury  to  decide.  We 
adhere  to  the  doctrine  stated  in  Godshaw  v.  Struck,  i^2  Ey.  Law  Bep.,  820, 
that  an  unauthorized  employment  of  a  physician  or  surf^eon  to  wait  upon 
an  injured  servant  can  not  bind  the  master  for  payment  of  the  surgeon's 
services,  although  the  roaster  may  have  been  aware  that  the  surgeon  was 
rendering  the  services.  In  such  ca^e  ordinarily  the  master  is  not  bonnd  to 
employ  a  surgeon  to  wait  upon  one  in  his  employment  who  may  be  injured 
while  engaged  in  his  work.  However,  if  the  cause  of  the  injury  is  such 
that  the  master  would  be  liable  to  the  servant  for  damages,  including  med- 
ical bills,  because  of  the  master's  negligence  in  any  particular,  and  where 
the  master  recognizes  this  liability,  and  does  employ  medical  attention,  or 
ratifles  the  employment  made  in  his  name,  with  full  knowledge  of  the  fact 
that  it  has  been  so  made,  we  perceive  no  sound  leason  why  he  should  not 
pay  for  them. 

The  question  of  ratifloation  was,  we  think,  fairly  presented  by  the  plead- 
ings, and  the  iustruorions  to  the  jury  submitted  simply  the  two  propositions 
for  determination  :  First,  whether  the  employment  was  authorized  by  appel- 
lant; and,  second,  if  not  authorized  at  the  time,  was  it  subsequently  rati- 
fied? The  complaint  that  the  court  did  not  define  to  the  jury  by  a  further 
instruction  the  legal  meaning  of  "ratiflcntion"  can  not  be  available  to  ap- 
pellant on  this  appeal,  because  it  offered  no  instruction  on  that  point  nor 
did  its  grounds  for  new  trial  make  the  giving  of  instructions  by  the  court 
one  of  the  reasons  on  which  a  retrial  was  asked.  (McLaiu  v.  Dibble,  18 
Bush,  298;  Alexander  v  Humber,  &6  Ky.,'569;  Bailey  v.  L.  &  N.  R.  R.  Co., 
19  Ky.  Law  Rep.,  1617.) 

The  judgment  in  favor  of  appellee  for  the  value  of  his  services  as  fixed  by 
the  jury  must  be  affirmed. 


SIMS  V.  COMMONWEALTH. 

(Filed  February  11,  1908.) 

Insuarnce  agents— Foreign  insurance  companies— Criminal  law— Appel- 
lant was  convicted  of  the  offense  of  soliciting  life  insurance  as  agent  of  a 
foreign  company  without  fir^t  having  procured  a  license  and  authority  to 
conduct  such  business  from  the  insurance  commissioner.  The  defense  inter- 
posed is  that  the  company  represented  by  appellant  is  not  an  insurance 
company,  but  a  fraternal  society.  Held— That  said  company  is  a  foreign  in- 
surance company  within  the  meaning  of  section  641.  Kentucky  Statutes. 
No  lodges  were  established  in  this  State  by  said  company  until  after  ^60 
policies  had  lieen  written.  Filing  articles  of  incorporation  in  Jellerson 
county  by  said  company  did  not  constitute  it  a  domestic  corporation  as  no 
copy  thereof  was  ever  filed  in  the  ofiSce  of  the  secretary  of  state,  as  required 
■by  section  880.  Kentucky  Statutes.     The  conviction  of  appellant  was  proper. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

LaVega)  Clements  and  Hazelrlgg  &  Chenault  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  was  convicted   and  fined   in  the  lower  court  for  the  offense  of 
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solloitiDg  life  Insurance,  as  the  agent  of  a  foreign  company,  without  flnt 
having  procured  a  license  and  authority  to  conduct  such  business  from  the 
insurance  commissioner. 

The  defense  interposed  was  that  the  company  represented  by  the  appel- 
lant is  not  an  insurance  company,  but  merely  a  fraternal  society,  and 
though  the  contract  it  makes  with  its  members  is  a  contract  of  insuranoe, 
it  is  claimed  that  the  insurance  is  only  incidental  to  such  fraternal  society, 
and  that  the  corporation  is  exempt  from  the  jurisdiction  of  the  State  in- 
surance department,  because  it  does  not  transact  its  business  through 
soliciting  agents,  but  only  such  as  undertake  the  work  of  organizing  and 
supervising  local  unions  and  lodges. 

Section  641,  Kentucky  Statutes,  declares  that  the  words  "  'insurance  com- 
pany' or  'insurance  corporation'  shall  include  any  association,  individual, 
company,  corporation,  partnership  or  stock  company  engagecl  in  or  carrying 
on  in  any  manner  the  business  of  insurance  in  this  State,  except  that  the 
provisions  of  this  chapter  or  article  shall,  not  apply  to  secret  or  fraternal 
societies,  lodges  or  councils  which  are  under  the  supervision  of  a  grand  or 
supreme  body  and  secure  members  through  the  lodge  system  exclusively,  and 
pay  no  commission  nor  employ  any  agent  except  in  the  work  of  local  sub- 
ordinate lodges  or  councils."  So  the  question  presented  for  the  considera- 
tion of  this  court  is,  is  the  appellant  the  agent  of  a  corporation  whose  busi- 
ness is  that  of  insurance  oir  benevolence i* 

We  know  of  no  better  definition  of  an  insurance  contract  than  is  found  in 
Commonwealth  v.  Wetherbee,  105  Mass.  Kep.,  160,  wherein  it  is  said:  "A 
contract  of  insurance  is  an  agreement  by  which  one  party  for  a  considera- 
tion (which  is  usually  paid  in  money  either  in  one  sum  or  at  different  time» 
during  the  continuance  of  the  risk)  promises  to  make  certain  payments  of 
money  upon  the  destruction  or  injury  of  something  in  which  the  other  party 
has  an  interest.  Ail  that  is  requisite  to  constitute  such  a  contract  is  the 
payment  of  the  consideration  by  the  one  and  the  promise  of  the  other  to  pay 
the  amount  of  the  insurance  upon  the  happening  of  an  injury  to  the  subject 
by  a  contingency  contemplated  in  the  contract." 

Tested  by  the  foregoing  definition,  we  flod  that  the  certificate  of  member- 
ship contained  in  the  record  (which  is  the  form  of  contract  used  between  th» 
corporation  represented  by  appellant  and  its  members)  is  neither  more  nor 
less  than  a  contract  of  insurance,  for  it  recites  that  in  consideration  of  th» 
payment  by  one  Wm.  Smith,  named  therein,  of  a  certain  sum  of  money  each 
and  every  week,  during  the  existence  of  the  contract,  the  corporation  would 
pay  him  a  certain  sum  of  $3  per  week  in  case  of  sickness  or  accident,  and  in 
case  of  his  death  the  sum  of  $56  to  the  beneficiaries  or  assigns  named  in  the- 
contraot,  upon  satisfactory  proof  of  death  filed  in  the  ofiSce  of  the  corpora- 
tion. 

The  certificate  or  policy  further  provides  that  the  insured  must  have  been. 
in  good  health  and  free  from  disease  at  the  time  of  application  for  member- 
ship. It  declares  that  "no  invalids  of  any  kind  can  hold  a  policy  in  this 
company."  It  also  provides  that  if  a  member  shall  fail  to  pay  his  "pre- 
miums" for  thirty  days  he  forfeits  all  money  paid  to  the  company,  an  A 
that  members  in  arrears  receive  no  benefits  while  sick.  A  medical  exam- 
ination is  required  of  all  applicants  for  membership.    The  applioation  la 
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made  a  part  of  tbe  ooDtraot,  and  it  will  be  found  to  ooDtain  the  questioDS 
that  appear  in  all  other  applications  for  life  Insuranoe,  suob  as  tbe  usual 
inquiries  as  to  age,  birth,  health,  family  and  personal  history,  habits,  eto» 

In  Supreme  Commandery  of  tbe  United  Order  of  tbe  Golden  Cross  v. 
Hughes,  24  Ky.  Law  Rep.,  984,  it  was  decided  by  this  court  that  such  » 
society  or  company  as  is  represented  by  appellant  is  an  "assessment  or  co- 
operative company,"  declared  by  section  664  of  tbe  statute  to  be  an  insurance 
company  engaged  in  tbe  business  of  life  insurance  on  the  co  operative  or 
assessment  plan. 

Between  April  1  and  July  1,  1901,  960  membeis  w6re  insured  by  this  com- 
pany in  Owensboro,  and  these  members  did  not  attach  t^iemselves  to  a  lodge 
to  become  insured,  but  were  secured  by  employed  agents  of  tbe  company 
through  whom  they  received  certificates  or  contracts  of  insurance.  Tbe 
lodge  so  called,  which  seems  to  have  been  organized  by  those  claiming  mem- 
bership in  tbe  company,  was  not  established  until  after  this  prosecution  was 
commenced  against  appellant.  It  must,  therefore,  have  been  a  mere  after- 
thought. It  is  apparent,  too,  that  the  filing  of  articles  of  incorporation  in 
JefTerson  county  by  tbe  company  represented  by  appellant  did  not  constitute 
it  a  domestic  corporation,  as  no  copy  thereof  was  ever  filed  in  the  office  of  the 
secretary  of  state  as  required  by  section  8S0,  Kentucky  Statutes.  Upon  the 
other  hand,  It  is  shown  beyond  question  that  the  company  is  a  foreign  cor- 
poration, for  it  styles  itself  The  National  Industrial  Benefit  Endowment  Go. 
of  Lynchburg,  Va.,  and  was  originally  incorporated  at  Lynchburg,  Va., 
where  its  chief  office  is  yet  located.  All  tbe  contracts  of  insurance  are  made 
in  that  city,  all  moneys  that  are  collected  and  all  reports  that  are  made  are 
sent  there. 

Although  appellant's  company  may  be  deemed  an  assessment  or  co-opera- 
tive insurance  company,  as  defined  in  section  664  of  tbe  statute,  that  fact 
will  not  relieve  him  from  tbe  penalty  imposed  by  tbe  judgment  of  the  lower 
court,  for  as  it  is  beyond  doubt  a  foreign  corporation,  and  in  law  and  in 
fact  an  insurance  company,  he  was  required  by  section  633  of  the  statute 
supra  to  obtain  of  the  State  commissioner  of  insurance  a  license  to  represent 
it  as  agent  before  transacting  any  business  for  tbe  company  in  this  State. 

As  it  was  admitted  on  the  trial  that  appellant  had  not  procured  a  licensei 
of  the  insurance  commissioner  the  judgment  of  conviction  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  February  11,  1903.) 

Railroads— Long  and  short  hauls— Constitutional  law— Construction  ot 
statutes— Railroad  commission— Appellant  was  indicted  for  a  violation  of 
section  820,  Kentucky  Statutes,  commonly  known  as  the  long  and  short  haul 
statute.  A  trial  was  had  and  a  motion  was  made  for  a  peremptory  instruc- 
tion for  defendant  on  the  ground  that  the  railroad  commission  had  made  no 
obarges  that  appellant  had  violated  that  statute,  and  recommended  an  indict- 
ment, which  motion  was  refused.  Tbe  legality  of  the  action  of  tbe  court  is 
Involved  on  this  appeal.  Held— That  the  lower  court  erred  to  the  prejudice 
of  appellant  In  refusing  said  peremptory  instruction.    It  was  the  evident  in-^ 

vol.  21—101 
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tent  of  the  people  of  the  State  in  adopting  seotion  318  of  the  Constitution 
providing  for  the  creation  of  a  railroad  cominission  to  authorize  them  to 
investigate  all  charges  for  a  violation  of  the  rules  for  charges  for  hauling 
freight  long  and  short  distances.  This. was  also  the  object  of  the  legislature 
in  the  adoption  of  the  statute  in  question.  The  railroad  commission  being 
composed  of  men  of  ability,  with  peculiar  means  of  information  as  to  all 
questions  of  competition  and  management  of  railroads,  was  thought  to  be 
better  suited  to  investigate  these  charges  than  the  grand  jury.  As  the  guilt 
or  innocence  of  the  corporation  depends  on  the  existence  or  nonexistence  of 
facts  which  are,  or  at  least  may  be,  ever  varying,  it  follows  as  a  logical 
sequence  that  if  the  corporation  Is  to  havo  the  benefit  of  these  ever  varying 
conditions  before  it  is  indicted,  that  such  investigation  must  be  had  in  every 
case  as  a  prerequisite  to  an  indictment.  The  Investigation  of  thp  railroad 
oommission,  and  an  adverse  decision  by  it  against  the  railroad.  Is  necessary 
in  every  case  before  an  Indictment  can  be  had  under  the  statute,  and  this 
statute  is  not  unconstitutional.  Section  820.  Kentucky  Statutes,  gives  the 
remedy  for  violation  of  section  218  of  the  Consiibutlon,  and  It  comes  within 
the  familiar  rule  of  construction,  that  when  a  statute  gives  a  remedy  it  is 
usually  exclusive,  and  it  Is  not  a  cumulative  remedy.  It  Is  no  answer  to  the 
argument  in  favor  of  this  previous  investigation  by  the  railroad  commission 
to  say  that  four  years  before  the  indictment  in  question  was  found  the  com- 
mission had  decided  other  cases  under  this  statute  Involving  freight  rates 
between  the  same  localities  against  the  railroad,  and  recommended  its  in- 
dictment and  punishment  therefor. 

Concurring  opinion  by  Paynter,  Judge: 

The  legislature  in  the  enactment  of  section  820  had  gone  fuither  than  it 
was  autboiized  to  go  by  section  218  of  the  Constitution.  The  decision  of 
this  court  in  the  case  of  the  Illinois  Central  K.  R.  Cor  v.  Commonwealth 
is  the  law  of  thl.H  case;  it  should  be  respected  by  this  court  and  the  court 
should  not  allow  a  punishment  to  be  inflicted  upon  a  carrier  in  disregard  of 
the  law  as  adjudicated  therelo.  This  provision  of  the  Constitution  author- 
izing the  railroad  commission  to  consider  special  cases,  etc.,  is  not  for  the 
purpose  of  allowing  it  to  determine  whether  the  carrier  shall  be  indicted  for 
past  offenses,  but  is  for  the  purpose  of  allowing  it  to  determine  whether 
or  not  it  shall  be  entitled  to  charge  less  for  the  longer  than  for  the  shorter 
distance  for  the  transportation  of  passengers,  property,  etc.,  and  to  deter- 
mine to  what  extent  the  common  carrier  should  be  relieved  from  the  opera- 
tion of  the  section.  This  section  does  not  attempt  to  confer  upon  the  rail- 
road commission  the  right  to  relieve  against  previous  acts,  but  to  give  it  the 
authority  to  make  it  lawful  for  the  carrier  to  charge  more  for  the  short  than 
for  the  long  haul.  Section  8j^0.  Kentucky  Statutes,  has  reference  to  past 
acts,  while  section  218  of  the  Constitution  is  dealing  with  future  ones. 

W.  C.  McChord,  K.  W.  Hines,  T.  B.  Harrison,  Jr.,  and  B.  D.  Warfleld  for 
appellant. 

H.  W.  Kives  for  qppellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Jjdge  Barker. 

The  appellant  was  Indicted  by  the  grand  jury  of  the  Marion  Circuit  Court 
at  U.S  January  term,  lhl)9,  for  a  violation  of  section  820  of  the  Kentucky 
Statutes,  comuionly  known  as  the  long  and  short  haul  statute.  It  will  not 
be  neces.sary  in  this  case  to  examine  the  indictment  further  than  to  say  that 
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Iks  allegations  are  BuifioleDt,  and  that  it  ooDtains,  among  other  things,  a 
"Vtatement  that  it  was  found  upon  the  recommendation  of  the  railroad  oom- 
tnisisiOD.  The  ease  came  un  for  trial  in  the  Marlon  Circuit  Court  in  1909, 
«nd  the  only  evidence  introduced  hy  the  Commonwealth  in  support  of  the 
«llefMitlon,  that  the  indictment  was  found  upon  the  recommendation  of  the 
railroad  commission,  was  a  report  of  the  commission  to  the  Marion  Circuit 
'Court  and  grand  jury,  made  in  1895,  charging  the  appellant  with  violations 
of  section  830  of  the  statute,  and  recommending  its  indictment  in  some 
fifteen  specially  named  cases,  none  of  which  was  the  case  at  bar.  The  ap- 
pellant, at  the  close  of  the  Commonwealth's  teetimony,  moved  the  court  for 
a  peremptory  instiuotion  to  the  jury  to  find  it  not  guilty.  This  motion  was 
tiverruled.  The  court  then  gave  written  instructions  to  the  jury,  and  the 
^ase  having  been  submitted,  a  verdict  of  guilty  was  returned,  and  a  penalty 
t>f  fSOO  Imposed  upon  appellant.  The  motion  for  a  new  trial  having  been 
overruled  the  case  is  here  on  appeal. 

The  conclusion  which  we  have  reached  regarding  the  law  of  this  case 
makes  it  unnecessary  to  examine  or  discuss  any  other  questions  than  such 
«s  are  involved  in  the  proponition  as  to  whether  or  not  the  court  erred  in 
overruling  appellant's  motion  for  a  peremptory  instruction.  In  order  to 
obtain  the  meanins  and  intent  of  section  820  of  the  Kentucky  Statutes  it  is 
necessary  to  take  a  brief  survey  of  the  history  of  Its  enactment. 

There  bad  been  much  complaint,  of  long  standing,  throughout  the  Com- 
monwealth that  the  railroads  were  habitually  engaged  in  the  business  of 
xlisorimlnating  between  localities  in  the  matter  of  freight  rates;  that  citiea 
«Dd  communities  were  being  pushed  forward  in  the  march  of  material 
progress  by  friendly  discrimination  on  the  part  of  the  railroads  at  the  ex- 
pense of  other  cities  and  communities,  which  were  being  retarded  and  re- 
pressed by  unfriendly  dissriminating  rates.  Whether  or  not  this  was  true  la 
Immaterial;  It  was  believed  to  be  true,  and  this  belief  on  the  part  of  the 
people  of  the  State  was  crystallized  in  section  318  of  the  Constitution,  and 
In  the  sntisequent  enactment  of  section  820,  providing  a  remedial  procedure 
to  carry  into  efleot  the  provisions  of  the  Constitution  on  this  subject. 

But  while  there  was  ardent  desire  on  the  part  of  the  people  and  their 
representatives  to  repress  the  offense  of  unjust  discrimination  by  railroad 
tjorporations,  there  was  also  a  wholesome  fear  of  unjustly  and  wantonly  in- 
juring these  great  and  necessary  agencies  of  the  material  prosperity  of  the 
Commonwealth,  by  hasty  and  ill-informed  zeal,  in  the  matter  of  applying 
the  remedy  to  the  supposed  wrong.  It  was  recognized  that  the  subject  of 
transportation  in  railroad  business  involves  one  of  the  most  profound  and 
abstruse  problems  with  which  the  railroad  managers  have  to  deal.  It  was 
aeen  that  with  this  problem  the  avera^ce  juryman,  whether  grand  or  petit, 
would  be  helpless  and  impotent;  that  he  would  neither  have  the  trained 
power  nor  the  necessary  data  to  enable  him  to  understand  the  difficult  sub- 
ject involved  in  the  expression  "BubBtautiaJly  similar  circumstances  and 
tjondltions;"  and  that  a  jury,  orf^anized  in  a  community  smarting  under 
the  exaspexation  of  a  supposed  invidious  discrimination  of  rates  against  it. 
would  be  unable  to  take  any  but  a  narrow  and  sectional  view  of  the  acts', 
from  the  effects  of  which  they  were  suffering.  Therefore,  it  was  deemed 
wise  to  take  the  whole   subject   out  of   the    danger    of   s^ectional    bia'A  ^nd 
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place   it     in   the   hands   of    a    oomml«sioD,    representiDff    oot   one   eoar— 
muDlty,  but  the  whole  State;  a  commission  which  should  be  elected,  in  tb^ 
aggregate,  by  all  of  the  people  of  the  Commonwealth,  and  which,  for  tbl»> 
reason,  would  represent  the  interest  of  the  whole  State,  and  not  the  interefit^ 
of  any  single  city  or  locality;  a  commission  which  would  take  into  oonsid- 
eration  the  needs  of  the  manufacturer,  the  miner  the  lumberman  and  tbe^ 
railroads,  as  well  as  the  interest  of  the  people  at  large;  and  which  would 
lift  the  subject  out  of  the  realm  of  sectionalism,  and  place  it  in  the  realm 
of  commercial  statesmanship.     In  order  that  the  commission  should   do  thlt 
they  were  to  be  elected  for  a  term  of  years,  that  they  might  have  ample  time- 
to  study  all  of  the  questions  involved  in  their  duly;  they  were  given  a  sal- 
ary adequate  to  warrant  the  devotion  of  their  whole  time  to  the  questions  of 
railroad  management;  and  it  was  made  the  duty  of  every  railroad  corpora- 
tion in  the  State  to  make  an  annual  report  to  them,  embracing  every  fact 
concerning  the  affairs    of  the    corporation   whioh   were  presumed   by  the 
framers  of  whe  law  to  be  necessary  to  a  proper  understanding  of  the  whole- 
problem  of  regulating  the  railroad  corporations  of  the  Commonwealth;  and 
for  fear  that  the  statutory  report  required  had  overlooked  some  data  neces- 
sary or  useful  to  this  end,  it  was  provided  that  the  corporation  should  an- 
swer any  other  questions  propounded  to  them  by  the  commissioners.     The 
commissioners  were  invested  with  the  power  to  summon  any  person  or  per- 
sons they  pleased,  and  to  examine  them,  under  oath,  touching  any  subjecl- 
oonneoted  with  the  affairs  of  the  operation  of  a  railroad  in  the  State. 

It  is  impossible  to  read  thn  whole  ]aw,  the  substance  of  which  is  here 
sketched,  without  being  impressed  with  the  fact  that  the  commissioners  were 
to  be  prepared  to  grapple  with  problems  which  no  grand  or  petit  jury  of 
the  Comrooowealth  could  suoceFsfully  compass,  and  that  the  duty  of  mak- 
ing the  investigation,  which  involved  the  exercise  of  all  this  knowledge,  bo 
laboriously  acquired,  lies  at  the  very  root  of,  and  is  precedent  to,  an  indict- 
ment by  a  grand  jury  for  an  offense  which  could  only  be  properly  investi- 
gated by  an  intelligent  and  well-informed  commission. 

It  wonid,  indeed,  be  a  vain  and  useless  thing  to  establish  a  railroad  com- 
mission, to  be  elected  by  the  people  of  the  whole  State,  and  put  into  their 
hands  all  the  data  concerning  railroads  which  the  owners  and  managera 
thereof  possessed,  if  the  problems  to  be  solved  were  such  as  an  average  jury 
would  be  competent  to  grasp  and  understand.  If  there  was  nothing  in  the 
problem  but  the  respective  distances  of  the  localities,  and  the  respective^ 
rates  charged  thereto,  the  proposition  would,  instead  of  being  profound  and 
abstruse,  be  reduced  to  the  simplicity  of  the  equation  that  two  plus  two- 
equals  four.  But  there  was  recognized  to  be  far  more  in  the  problem  than 
the  distance  of  the  two  localities  from  the  point  of  shipment  and  the  re- 
spective rates  imposed;  the  question  of  competition  was  to  be  considered, 
and  was  recognized  as  being  involved  in  the  problem  of  "substantially  slm- 
ilai  circumstances  and  conditions  ;'*  and  this  being  a  subject  with  which, 
the  commission  could,  and  the  jury  could  not,  deal,  it  was  required,  as  a 
condition  precedent  to  an  indictment  in  any  particular  case,  that  the  com- 
mission should  first  decide  whether  or  not  the  circumstances  and  oonditloDB. 
were  substantially  similar.  If,  after  examination,  this  question  was  de- 
cided adversely  to  the  railroad,  then  the  remaining  facts  necessary  to  bees-- 
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'%sibllfilred,  to  ooDstitnte  Its  guilt,  were  peculiarly  witbiu  tbe  provlooe  of  the 
jury.  If  this  question  was  decided  Id  favor  of  the  railroad,  theo  there  was 
notblDg  for  tbe  jury  to  do  Id  tbe  premises. 

In  tbe  case  of  tbe  IIHdoIs  Central  B.  R.  Co.  v.  Cora mou wealth,  23  Ey. 
Law  Rep.,  1169,  it  was  held  by  this  court  that  an  investigation  by  tbe  rail- 
road oororaission  was  a  condition  precedent  to  an  indictment  by  a  grand 
Jury  for  a  violation  of  tbe  provisions  of  section  820  of  tbe  Kentucky  Statutes. 
In  tbe   case  cited  tbe  court  said:  '^In  the  construction  of  statutes   tbe  car- 
dinal aim  of  tbe  court  is  to  arrive  at  the  intention  of  the  legislature.    The 
'oourt  will  presume  that  the  legislature  meant  something  by  all  tbe  provisions 
<of  the  statute,  and  will  endeavor  to  give  them  all  a  fair  effect.    If  the  legis- 
lature bad  intended  indictments  to  be  found  for  each  offense  regardless  of 
^action  by  the  railroad  commission,  we  see  no  reason  why  tbe  section  might 
not  have  stopped  with  the  first  sentence  defining  the  offense  and  providing 
*for  Its  punishment,    for  by  the  next  section  (Kentucky  Statutes,   section 
^1 )  it   is  made  tbe  duty  of  the  commission  'to  see  that  the  laws  relating  to 
all  railroads,  except  street,  are  faithfully  executed;'  and  under  this  provi- 
sion it  would  be  the  duty  of  tbe  commission  to  see  to  violations  of  the  pre- 
<)edtog  section.    Not  only  so,  but  it  provided   in   section  820  that  if  the 
-ttommission  deems  it  proper  to  exonerate  a  carrier  from  tbe  operation  of  its 
provisions,  an  order  to  that  effect  shall  be  made,  and  after  such  order  the 
carrier  shall  not  be  prosecuted  for  that  matter.    To  Indict  the  carrier,  in  the 
first  place,  without  action  by  the  railroad  commission  would  be  to  deprive 
It  of  all  benefit  of  this  provision.    If  tbe  commission  bad  only  power  to  pass 
x>n  the  same  facts  as  the  grand  jury,  it  might,  perhaps,  be  maintained  that 
the  legislature  intended  to  provide  a  cumulative  remedy,  and  that  a  prelim- 
inary bearing  before  the  commission  was  not  essential.    But  such  is  not  the 
fact.*' 

The  oourt,  then,  after  discussing  various  decisions  of  this  court  on  kln- 
<lred  propositions,  goes  on  to  say:  "It  will  be  observed  that  the  constitu- 
tional convention  did  not  adopt  a  hard  and  fast  rule,  making  the  charge  of 
more  for  the  short  than  for  tbe  long  haul  unlawful,  but  expressly  empow- 
ered the  tjommission  to  authorice  tbe  railroad  to  charge  less  for  longer  than 
tor  shorter  distances,  and  to  prescribe  from  time  to  time  the  extent  to  which 
the  carrier  might  be  relieved  from  the  operation  of  the  section.  There  were 
many  industries  in  the  State  whose  interests  required  this.  More  than  one 
'Ooal  famine  had  occurred.  Tbe  only  security  against  a  recurrence  of  this 
trouble  was  our  domestic  coal;  but  this  could  not  be  available  unless  given 
lower  rates  so  that  it  could  compete  in  the  market  with  the  ooal  shipped  by 
water.  If  it  could  not  thus  compete,  it  could  not  be  relied  on  as  a  supply 
In  an  emergency.  Tbe  low  rate  in  this  ease  was  given  on  coal  shipped  to 
Louisville,  because  it  there  came  in  competition  with  ooal  brought  down 
"the  Ohio  river.  Tbe  railroad  commission  was  the  only  tribunal  authorised 
to  relieve  appellant  from  tbe  operation  of  the  section.  No  such  power  was 
Tested  in  the  courts.  The  question  of  competition  could  not  be  examined 
^here,  nor  could  it  be  shown  that  a  proper  case  existed  for  exoneration  from 
^he  section.  Tbe  legislature,  therefore,  provided  for  tbe  preliminary  hear- 
ing before  tbe  railroad  commission,  not  as  a  cumulative  remedy,  but  that  it 
^Blgbt  determine  whether  tbe  carrier  should   be  exonerated   or  not,  and. 
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therefore,  it  was  provided  tbat  if  the  oommisioD  relieved   the  carrier  Imwb 
the  operation  of   the  seotioD  do  proseoutioD  should  be  had  od  account  of  th^ 
matter  oomplaiDed   of.    It  also  further  provided   that   if  the  oommisBloi^ 
failed  to  ezouerate  the  carrier  it   should    make  au  order  in  writing  to  that, 
effect,  and  furnish  'a   statement  of  the  facts,  together  with  a   copy  of   itft^ 
ordpr  to  the  grand  jury  of  any  county,  the  circuit  court  of  which  has  jurU> 
diction,  in  order  that  the  railroad  company  or  carrier  m^ay  be  Indicted  for* 
the  offense. '    The  requirement  that  the  commission  should  furnish  the  grand 
jury  a  copy  of  its  order,  in  order  that  the  railroad  company  might  be  in- 
dicted for  the  offense,'  must  be  read  in  connection  with  the  previous  clause., 
that  if  the  company  was  exonerated   the  railroad   company  should  not  ba 
prosecuted.    The  plain  meaning  of  the  two  together  is  that  the  railroad 
company  may  be  indicted  for  the  offense  if  not  exonerated,  and  may  not  ba 
indicted  if  it  is  exonerated,  and  the  copy  of  the  order  of  the  commission  re- 
fusing to  exonerate  it  Is  required  to  be  furnished  to  the  grand  jury  in  order* 
that  the  company  may  be  indicted." 

It  is  no  answer  to  this  reasoning  to  say  that   four  years  before  the  indict- 
ment in  question  was  found  the  commission  had  decided  other  oases  under- 
section  820,  involving  freight  rates  between  the  same  localities,  against  the 
railroad,  and  recommended  its  Indictment  and  punishment  therefor. 

The  problem  of  competition  In  railroad  traffic  is  an  ever  varying  one,  and 
the  decision  of  the  commission  at  any  given  time  could,  of  necessity,  only^ 
determine  the  condition  of  the  question  at  the  time  of  its  promulgation^ 
and  prior  thereto.    Of  the  future,  unless  they  possessed  the  gift  of  prsipbeoy^ 
they  could  not  determine.    The  same  necessity  for  a  thorough  examinatioi^ 
of  the  circumstances  and  conditions  of  competition  would  exist  at  any  sub- 
sequent time  as  at  the  original  investigation  unless  we  are  to   suppose  that 
there  are  never   any  changes  in  the  status  of  railroad  competition.     On  tb^ 
contrary,  common  experience  teaches  us  that  what  would   be  a  righteona 
decision  on  the  question  of  competition  of  freights  between  localities  at  any 
given  time,  might  be  inlquitously  unjust  at  a  subsequent  time,  and,  there- 
fore, it  is  impossible  to  suppose  that  the  law-making  power  meant,  that  the 
declaration  of  the  commission  in  refusing  to  exonerate  appellant  from  the 
provisions  of  section  820,  at  any  given  time,  was  to  act  as  a  formal  declara- 
tion of  war  on  it,  under  which  letters  of  marque  and  reprisal  were  to  ba 
issued  and  enforced  by  the  grand  jury  along  its  line   until   such   timo  as- 
peace  might  be  declared  by  a  new  edict  of  the  commission.     Such  a  ooneln- 
sion  would  be  crude  and  unscientific,  and  does  violence  to  the  plain  letter- 
of  the  statute. 

Section  820  gives  the  remedy  for  violation  of  section  218  of  the  Constltn- 
tion,  and  it  conies  within  the  familiar  rule  of  construction,  that  when  a 
statute  gives  a  remedy,  it  is  usually  exclusive,  or,  as  suid  In  tht^  Illinois  Cen« 
tral  R.  R.  Co.  v.  Commonwealth,  supra,  "the  legislature  provided^  there- 
fore, for  the  preliminary  hearing  before  the  railroad  commission,  not  aaik. 
cumulative  remedy,  but  that  it  might  determine  whether  th«  carrier  should 
be  exonerated  or  not." 

There  is  nothing  In  the  principles  enunciated  iii  the  cases  of  the  LonlsvUl^^ 
&  Nashville  R.  R.  Co.  v.  Commonwealth,  104  Ky.  ^;226;  the  LouiavUi^ 
&   Nashville  R.    R.    Co.    v.    Commonwealth,  106  Ky.^tia3,,   or  the    Loai«<^ 
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▼llle  As  Nashville  B.  B.  Co.  v.  Common  wealth,  21  ^y.  Law  Bep.,  2S9,  in- 
imical to  the  views  herein  expressed.  In  each  of  these  oases  a  trial  wa»  bad 
before  the  railroad  commission,  and  a  judgment  refnslng  to  exonerate  th» 
railroad  rendered  as  a  prerequisite  to  the  indictment  by  the  grand  jury.  In 
each  case  the  indictment  was  returned  on  the  advice,  or  suggestion,  of  the 
commission. 

So  far  as  these  cases  illustrate  anything  in  the  case  at  bar  they  tend  to 
bear  out  the  necessity  for  an  investigation  by  the  commission  as  a  condition 
precedent  to  an  indictment  in  every  case;  they  certainly  do  not  militate 
against  this  view,  as  the  slightest  examination  will  show. 

The  question  of  the  necessity  for  an  investigation  by  the  commission  as  a 
prerequisite  to  an  indictment  never  arose  in  this  court  until  the  I.  C.  B. 
B.  Co.  V.  Commonwealth,  supra.  The  principle  announced  in  the  case  at 
bar  is  the  principle  of  the  I.  C.  B.  B.  Co.  v.  Commonwealth  carried  to  its 
natural  and  legitimate  conclusion.  The  guilt  of  the  railroad  in  any  given 
case  does  not  depend  on  the  commission,  or  on  its  rules  or  regulations,  but 
on  the  question  whether  the  corporation  has  or  has  not  violated  the  provi- 
sions of  section  218  of  the  Constitution.  The  investigation  of  the  commis- 
sion only  establishes  the  fact  as  to  whether  it  has,  or  has  not,  violated  said 
Motion.  In  reaching  their  conclusion  as  to  whether  the  corporation  is  guilty 
or  innocent,  the  commission  examines  into  the  question  as  to  whether  or 
not  the  conditions  and  circumstances  are  substantially  similar.  If  so,  the 
corporation  is  guilty;  if  not,  it  is  innocent. 

As  the  guilt  or  innocence  of  the  corporation  depends  on  the  existence  or 
nonexistence  of  facts,  which  are,  or  at  least,  may  be,  ever  varying,  it  fol- 
lows, as  a  legal  and  logical  sequence,  that  if  the  corporation  is  to  have  the 
benefit  of  these  ever-varying  conditions  before  ic  is  indicted,  that  such  in- 
vestigation must  be  had  in  each  and  every  case  as  a  prerequisite  to  an  in- 
dictment. 

We  conclude,  therefore,  that  the  investigation  of  the  railroad  commission, 
and  an  adverse  decision  by  It  against  the  railroad,  is  neccFsary,  In  every 
case,  before  an  indictment  can  be  had  under  section  820  of  the  statutes;  that 
no  declaration  of  the  commission  on  the  subject  of  competition  In  freights 
can  be  projected  luto  the  future,  but  must  act  alone  on  the  present  and  the 
past. 

This  construction,  we  think,  is  in  harmony  with  the  act  in  question.  We 
believe  that  it  puts  into  the  bauds  of  a  brave,  intelllgeut  and  zealous  com- 
mission ample  power  to  repress  the  wrongs  of  the  railroads  sought  to  be 
remedied,  and  yet  relieves  these  corporations  from  the  wanton  assaults  of 
narrow  sectionalism,  or  of  greedy  cupidity;  It  gives  opportunity  for  the  de- 
velopment of  the  mines  and  the  manufactories  of  the  f^tate,  for  the  expan- 
sion of  its  commerce,  and  affords  to  every  locality  such  protection  against 
invidious  discrimination  as  is  consistent  with  the  general  uplift  and  pros- 
perity of  the  State,  and  uplift  and  prosperity  whose  reflex  benefit,  it  is 
believed,  will  more  than  repay  the  given  locality  for  any  sacrifice  it  makes 
in  favor  of  the  common  good. 

The  court  below  should  have  sustaiced  the  motion  of  appellant  for  a  per- 
emptory instruction. 
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Wherefoie,  the  oase  is  reversed  for  proceed  logs  codsI  stent  with  this  opiDlon. 

Whole  oourt  sittiog. 

Judges  HobsoD,  Nudd  and  Settle  dissenting. 

Judge  Paynter  separate  ooncurrlng  opinion. 

Judge  Hobson  dissenting  opinion  in  which  Judge  Settle  concurs. 

Judge  Paynter  delivered  the  following  concurring  opinion  : 

The  only  part  of  this  opinion  in  which  I  concur  is  that  the  case  of  the 
Illinois  Central  R.  R.  Co.  v.  Commonwealth,  28  Ey.  Law  Rep.,  1169,  con- 
trols in  this  case,  and  that,  therefore,  the  peremptory  instruction  should 
have  been  given  to  find  for  the  appellant.  I  do  not  assent  to  some  of  the 
statements  and  expressions  in  the  opinion,  nor  do  I  agree  with  any  state- 
ments therein  which  are,  or  seem  to  be,  in  conflict  with  previous  opinions 
of  this  court,  construing  section  318  of  the  Constitution. 

I  dissented  from  the  opinion  of  the  court  in  the  Illinois  Central  R.  R.  Co. 
V.  Commonwealth,  23  Ey.  Law  Rep.,  1169,  upon  the  idea  that  the  legisla- 
ture in  the  enactment  of  section  820  had  gone  further  than  it  was  authorized 
to  go  by  section  218  of  the  Constitution.    Section  218  of  the  Constitution 
reads  as  follows:  "It  shall  be  unlawful  for  any  person  or  corporation  own- 
ing or  operating-a  railroad  In  this  State,  or  any  common  carrier,  to  charge 
or  receive  any  greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers,  or  of  property  of  like  kind,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the 
same  line,  in   the  same   direction,   the  shorter  being  included  within  the 
longer  distance;  but  this  shall  not  be  construed  as  authorizing  any  common 
carrier,  or  person  or  corporation,  owning  or  operating  a  railroad  in  this 
State,  to  receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance: 
Provided,  That  upon  application  to  the  railroad  commission    such  common 
carrier,  or  person   or  corporation,  owning  or  operating  a  railroad   in   this 
State,  may  in  special  cases,  after  investigation  by  the  commission,  be  au- 
thorized to  charge  less  for   longer  than  for  shorter  distances  for  the  trans- 
portation of  passengers   or  propexty;  and  the  con'imission  may,  from  time 
to  time,  prescribe  the  extent  to  which   such   common  carrier,  or  person  or 
corporation,  owning  or  operating  a  railroad  in  this  State,  may  be  relieved 
from  the  operation  of  this  section." 

Section  820,  Eentucky  Statutes,  reads  as  follows:  "If  any  person  owning 
or  operating  a  railroad  in  this  State,  or  any  common  carrier,  shall  charge  or 
receive  any  greater  compensation  in  the  aggregate  for  the  transportation   of 
passengers  or  property  of  like  kind,   under  substantially  similar  circum- 
stances and  conditions,    for  a  shorter  than   for  a  longer  distance,  over  the 
same   Hue  in   the   same   direction,    the  shorter  being  included  within  the 
longer  distance,  such  person  shall,  for  each  offense,  be  guilty  of  a  misde- 
meanor, and  fined  not  less  than  flOO  nor  more  than  1600^  to  be  recovered   by 
indictment  in  the  Franklin  Circuit  Court,  or  the  circuit  court  of  any  county 
into  or  through  which  the  railroad  or  common  carrier  so   violating  runs  or 
carries  on  its  business.     Upon  complaint  made  to  the  railroad  commission 
that  any  railroad  or  common  carrier  has  violated  the  provisions  of  *  this  sec- 
tion   it  Hhall  be  the  duty  of  the  commission   to  investigate  the  grounds  of 
complaint,  and  if.  after  such  investigation,  the  commission  deems  it  proper 
to  exonerate  the  railroad  or  common  carrier  from  the  operation  of  the  pro« 
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visions  of  tbls  seotioo,  an  order  Id  writing  to  that  effect  sball  be  made  by 
the  cominiMioD,  and  a  copy  tbereof  deliyered  to  tbe  complainant  and  tbe 
railroad  or  common  carrier,  and  tbe  lame  sball  be  pnblisbed  as  a  part  of  tbe 
report  of  tbe  commission,  and  after  sucb  order  tbe  railroad  or  carrier  sball 
not  be  prosecuted  or  fined  on  account  of  tbe  complaint  made.  If  tbe  oom- 
mission,  after  investigation,  fails  to  exonerate  tbe  railroad  or  carrier  from 
tbe  operation  of  tbe  provisions  of  tbis  seftion,  an  order  in  writing  to  tbat 
^effect  sball  be  made  by  tbe  commission  and  a  copy  tbereof  delivered  to  tbe 
-complainant  and  tbe  railroad  or  common  carrier,  and  tbe  same  sball  be  pub- 
lisbed  as  a  part  of  tbe  report  of  tbe  commission;  and  after  sucb  Order  it 
flball  be  tbe  duty  of  tbe  commission  to  furnisb  a  statement  of  tbe  facts,  to- 
.ffetber  witb  a  copy  of  its  oider.  to  tbe  grand  jury  of  any  county,  tbe  circuit 
oourt  of  wbiob  bas  jurisdiction,  in  order  tbat  tbe  railroad  company  or  car- 
rier may  be  indicted  for  tbe  offense;  and  tbe  commission  sball  use  proper 
efforts  to  see  tbat  sucb  company  or  carrier  is  indicted  and  prosecuted.'* 

In  Illinois  Central  R.  R.  Co.  v.  Commonwealtb  tbe  question  before  the 
•court,  as  stated  by  it,  was  "wbetber,  under  tbe  statute,  tbe  carrier  may  be 
Indicted  by  tbe  grand  jury  before  tbe  railroad  commission  bas  refused  to  ex- 
onerate it."  In  that  case  complaint  bad  not  been  made  to  the  railroad  com- 
mission before  tbe  indictment  was  found,  and  tbe  court  decided  that  it  was 
necessary  tbat  tbe  railroad  commission  should  act  upon  a  complaint  and  le- 
fuse  to  exonerate  the  carrier  before  an  indictment  could  be  found.  In  dis- 
•oussing  tbe  matter  the  court  said:  "If  the  legislature  bad  intended  an 
Indictment  to  be  found  for  each  offense  regardless  of  action  by  the  railroad 
-oommission,  we  see  no  reason  wby  this  section  might  not  have  stopped  with 
tbe  first   sentence,  defining  tbe  offense  and  providing   for  its  punishment. 

*  *  *  To  indict  the  carrier,  in  tbe  first  place,  without  the  action  of  tie 
railroad  commission  would  be  to  deprive  it  of  all  benefit  of   tbis  provision. 

*  *  *  The  legislature,  therefore,  provided  for  tbe  preliminary  bearirg 
before  tbe  railroad  commission,  not  as  a  cumulative  remedy,  hut  tbat  it 
might  determine  whether  tbe  carrier  should  be  exonerated  or  not,  and,  there- 
fore, it  was  provided  that  if  tbe  commission  relieved  tbe  carrier  from  the 
operation  of  tbe  section,  no  prosecution  could  be  bad  on  account  of  the  mat- 
ter complained  of."  Again  the  court  said:  **To  allow  the  carrierto  be  in- 
dicted in  advance  of  any  action  by  the  railroad  commission  under  this 
flection  would  be  to  deprive  it  of  all  opportunity  for  exoneration." 

As  I  understand  tbe  facts,  no  complaint  was  ever  made  to  tbe  railroad 
-oommission  tbat  tbe  appellant  bad  been  guilty  of  tbe  unlawful  act  for 
which  it  was  indicted.  Tbe  railroad  commission,  therefore,  never  bad  an 
opportunity  to  determine  whether  or  not  an  indictment  should  be  found 
ligainst  it.  Tbe  court  refusing  to  recede  from  Its  position  in  that  case,  tbe 
•question  then  arises,  should  a  member  of  this  court  disregard  tbat  opinion 
in  order  to  sustain  this  prosecution?  I  am  unwilling  to  do  so.  It  appears 
that  complaints  in  other  cases  were  filed  with  tbe  railroad  commlpslon,  to 
tbe  effect  tbat  tbe  appellant  had  violated  section  8^0  of  the  Kentucky  Stat- 
-Qtes,  in  tbe  matter  of  tbe  transportation  of  coal  to  Lebanon,  and  as  the 
railroad  cojnmission  refused  to  exonerate  in  those  cases,  therefore,  it  must 
be  held  as  having  refused  to  exonerate  tbe  railroad  company  from  its  un- 
lawful act  here  in  question. 
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Tbs  court  Id  the  IlliDois  CeDtral  oaie  held  that  aeotion  8S0  of  tbe  otalnto 
was  ooDstitutioDal.  This  aotdenoDDoesa  peoalty  for  any  violation  of  It.  St 
means  to  make  a  carrier  liable  to  prosecution  for  any  violation  of  it  ia  the 
transportation  of  the  property  of  any  indiyidual,  corporation,  eto.  It  1» 
contemplated  by  the  section  that  some  one  shall  make  complaint  to  the  rail- 
road commission  so  that  it  shall  act  upon  the  complaint.  It  is  called  upon 
under  that  section  to  determine  whether  the  carrier  shall  be  exonerated 
from  the  act  of  which  complaint  is  made.  It  is  provided  in  the  section  tb»t 
if  the  commission  refuses  to  exonerate  the  carrier,  an  order  in  writing  t& 
that  effect  shall  be  made,  and  a  copy  thereof  made  and  delivered  to  the  com- 
plainant and  the  carrier,  and  it  is  further  the  duty  of  the  commission  to 
make  a  statement  of  the  facts  and  furnish  that,  together  with  its  order,  to 
the  grand  jury  of  the  county,  etc. 

If  the  opinion  of  the  court  is  correct  in  the  Illinois  Central  case,  then  the 
carrier  is  entitled  to  a  hearing  before  the  railroad  commission  on  any  odm- 
plaint  that  is  made  of  its  violation  of  the  section  of  the  statute,  and  tbe- 
grand  jury  can  not  return  an  indictment  until  the  railroad  commission  baa 
passed  upon  the  :)uestion  and  refused  to  exonerate. 

Section  218  of  the  Constitution  authorizes  the  railroad  commissios  in 
special  cases,  aCter  investigation,  to  allow  carriers  to  charge  less  for  the  lOBfc 
than  the  short  distance,  etc.,  and  may  prescrilje  the  extent  to  wbiob  siKib 
common  carrier  may  be  relieved  from  the  operation  of  that  section  of  the- 
Constitution.  A  "special  case"  referred  to  in  that  section  might  em bsaoe 
a  case  for  all  the  coal  hauled  to  Lebanon  from  some  point  south  of  there,  or 
it  misbt  embrace  a  case  for  the  transportation  of  all  wheat  that  might  be- 
transported  there.  It  was  not  intended  to  restrict  it  simply  to  permisaion 
to  some  carrier  to  make  a  single  shipment  and  charge  less  for  the  long  than- 
for  the  short  haul. 

This  provision  of  the  Constitution  authorising  the  railroad  commission  to 
consider  special  cases,  etc.,  is  not  for  the  purpose  of  allowing  it  to  determine 
whether  the  carrier  shall  be  indicted  for  past  offenses,  but  is  for  the  purpose 
of  allowing  it  to  determine  whether  or  not  it  shall  be  entitled  to  charge  lesa 
for  the  longer  than  for  the  shorter  distance  for  the  transportation  of  pasfien- 
gers.  property,  etc..  and  to  determine  to  what  extent  the  common  carrier 
should  be  relieved  from  the  operation  of  the  beotion.  This  section  does  not 
attempt  to  confer  upon  the  railroad  commission  the  right  to  relieve  against- 
previous  acts,  but  to  give  it  the  authority  to  make  it  lawful  for  the  carrier 
to  charge  more  for  the  short  than  for  the  long  haul. 

If  the  cairler  charges  more  for  the  short  than  for  the  long  haul  under  6ub> 
stantially  similar  circumstances  and  conditions,  under  section  S18  of  the 
Constitution  it  is  guilty;  it  can  only  be  guiltless  under  that  section  for 
such  acts  when  tlie  railroad  oomniisbion  has  authorised  it  to  charge  less  for 
the  longer  than  for  the  short  distance,  or  it  has  been  relieved  from  the  opera* 
tion  of  the  section.  This  flection  is  dealing  with  the  future,  not  the  paat* 
acts  of  the  carrier. 

Section  82i)  of  the  f^rntiite  nllpws  the  commission  to  exonerate  the  carrier 
from  a  single  net  whicti  it  hn.q  duiin  in  violation  of  the  statute,  although  the 
carrier  tmd  not  previmisiy  Keen  HiitJinr i/.nd  to  charge  less  fnr  the  long  than 
fur  the  bhort  haul.     'I'liis  ^t^ciiun   i8  ])ie(iicated.upon   the  idea  that  the. rail- 


i<.  ft  N.  B.  B4  CO.  V.  OOMMONWBALTH.  160B 

voad  oommisslOD  bas  Dot  giTen  the  carrier  the  right  to  oharge  lean  for  the 
long  than  the  short  haul ;  that  the  carrier  for  that  reason  may  have  violated 
iectioD  918  of  the  GonstltutioD.  Section  820,  Eentuoky  Statutes,  has  refer- 
ence to  past  acts,  while  section  218  of  the  Constitution  is  dealing  with 
future  ones. 

My  opinion  Is  that  section  880  of  the  statute  did  not  conform  to  the  re*- 
qulreinents  of  the  Constitution  for  reasons  in  part  above  indicated,  hence  I 
dissented  in  the  Illinois  Central  case.  The  pardoning  power  is  not  vested 
in  the  railroad  commission  by  the  Constitution,  but  in  the  governor.  How- 
ever, as  that  opinion  is  the  law,  it  should  be  respected  by  this  court,  and  the 
court  should  not  allow  a  punishment  to  be  inflicted  upon  a  carrier  in  disre- 
gard of  the  law  as  adjudicated  therein.  If  this  court  refuses  to  follow  the 
law  as  determined  by  it,  such  refusal  is  not  calculated  to  beget  respect  for 
Its  opinion. 

Being  of  the  opinion  that,  under  the  rule  of  the  Illinois  Central  case,  the 
Appellant  was  entitled  to  peremptory  instruction.  I  concur  in  the  opinion  \n 
tbls  case  to  that  extent  only,  as  the  opinion  in  that  case  Is  as  binding  upon 
me  as  If  I  had  originally  agreed  to  it. 

Judge  Hobson  delivered  the  following  dissenting  opinion : 
To  properly  understand  the  questions  before  us  in  this  case  it  is  necessary^ 
to  review  the  previous  decisions  of  this  court  construing  the  section  of  the 
statute  in  controversy,  and  the  provision  of  the  Constitution  it  was  designed 
to  carry  into  effect.  In  t^he  first  case,  Louisville  &  Nashville  R.  R.  Co.  v. 
Commonwealth,  10<  Ky.,  226,  it  was  insisted  that  the  existence  of  competi- 
tion at  the  terminus  of  the  longer  haul  of  itself  took  the  case  out  of  the 
Operation  of  the  statute  and  the  constitutional  provision,  but  it  was  held 
that  the  difference  of  ciruumstances  and  Conditions  contemplated  by  these 
provisions  did  not  include  extrinsic  facts  not  connected  with  the  carriage  in 
any  way,  such  as  existence  of  competition  at  one  point  and  not  at  another. 
In  that  case  it  was  also  contended  that  the  special  case  from  which  the  car- 
rier might  be  exonerated  meant  a  sppcial  shipment,  and  that,  therefore,  it 
was  necessary  to  be  averred  in  the  indictment  the  amount  charged  and  re- 
oelved  for  the  longer  haul,  and  the  name  of  the  person  thus  favored.  The 
court  held  otherwise,  on  the  ground  that  the  gravemen  of  the  offense  Is- 
eharging  for  the  shorter  haul  a  greater  rate  than  the  prevailing  rate  for  the 
longer  haul.  The  court  said:  "Nor  was  it  necessary  to  designate  any  par- 
ticular person  or  persons,  probably  numerous,  than  whom  Shreve  had  been, 
charged  and  required  to  pay  greater  oompentation,  for  section  218  was  in- 
tended to  prevent  discrimination  lather  between  localities  than  between 
persons.  So  In  order  to  convict  of  an  offense  like  the  present,  it  suffices  to 
itate  In  the  indictment  that  the  specified  amount  charged  or  received  for  the 
ahorter  distance  was  greater  than  that  charged  or  received  from  persons  gen- 
erally or  usually  for  the  longer  distance,  and  to  support  the  allegation  by 
the  carrier's  published  schedule  of  rates  or  other  competent  evidence  of  the 
fact." 

In  the  next  case,  Louisville  &  Nashville  R.  R.  Co.  v.  Commonwealth,  106> 
Ey.,  688,  the  preceding  case  was  adhered  to.  But  that  case  bad  been  pre- 
pared With  a  view  to  an  appeal  to  the  United  States  Supreme  Court,  and  the 
qaeation  was  again  raised  as  to  what  was  the  special  case  referred  to  in  sec^ 
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tloD  318  of  tbe  CoDstltutlon,  and  what  was  tbe  meaolng  of  the  words  oom- 
plaint  aDd  ezoDeratioD  Id  seotioD  820  of  the  statutes.  Tbe  qnestlon  before 
the  court  was  whether  these  words  referred  to  eaoh  shipmeDt  of  freight,  or 
to  dlsorimiDatioo  in  rates  between  localities.  In  other  words,  could  the 
carrier  be  exonerated  as  a  epeolal  case  on  certain  class  of  freight  between 
given  points,  or  must  he  be  exonerated  on  each  shipment  to  any  Individual, 
whether  a  barrel  of  pork,  a  box  of  dry  goods  or  a  oar  of  coal.  If  the  latter. 
It  was  said  that  tbe  statute  gave  the  carrier  no  practical  protection  at  all 
because  he  could  not  be  exonerated  on  any  shipment  until  it  was  made  and 
fais  exoneration  on  that  shipment  was  of  no  effect  on  any  other  shipment,  so 
that  he  could  never  know  how  to  conduct  his  business,  and,  therefore,  the 
statute  was  not  in  accord  with  the  Constitution  because  it  afforded  no  prac- 
tical means  of  exoneration  from  the  section.  In  answer  to  all  this  the  court 
said:  *'It  was  the  aim  of  the  Constitution  to  require  the  railroads  in  the 
State  to  treat  all  localities  fairly  and  with  equality;  but  as  differences  of 
-condition  ever  varying  would  constantly  arise,  it  prescribed  no  fixed  rule, 
but  created  a  tribunal  to  act  as  umpire  between  the  railroads  and  the  peo- 
ple, and  decide  when,  and  to  what  extent,  a  greater  charge  might  be  made  for 
a  short  than  for  a  long  haul  under  like  circumstances  and  conditions,  with 
full  power  in  special  cases,  from  time  to  time,  to  prescribe  the  extent  to  which 
such  common  carrier  or  person  or  corporation  owning  or  operating  a  rail- 
road in  this  State  may  be  relieved  from  the  operation  of  this  section.  It  is 
not  confined  in  its  power  to  each  shipment  as  it  may  be  made,  but  may  pre- 
scribe from  time  to  time  a  suspension  of  the  section  on  freight  of  a  given 
-character  between  given  points,  as  the  public  interest  and  the  ends  of  justioe 
may  require." 

In  the  third  case,  Louisville  &  Nashville  B.  R.  Co.  v.  Commonwealth,  91 
£y.  Law  Rep.,  289,  the  question  was  made  by  the  railroad  company  that  the 
order  of  the  railroad   commission   was  improperly  admitted   in  evidence 
against  it.     On  the  other  hand,  it  was  insisted  by  the  Commonwealth  that 
the  order  of  the  commission  was  propei^ly  admitted  in  evidence  as  it  was  the 
basis  of  tbe  proceeding.    Although  there  had  been  some  differences  in  the 
-court  on  the  other  questions,  on  this  question  the  whole  court  concurred  in 
the  judgment,  that  the  order  of  the  commission  was  properly  admitted  in 
•evidence.    This  question  had  been  made  by  the  railroad  company  before  in 
tbe  first  case,  which   had  been  affirmed,  but  in  that  case  the  railroad  com* 
pany  insisted  that  the  averments  of  the  indictment  were  not  sufficient  to 
show  that  the  railroad  commission  had  refused  to  exonerate  it.    The  court 
held  the  indictment  sufficient.    Of  course  it  was  not  claimed  by  tbe  court 
-or  by  counsel  that  the  order  of  the  railroad  commission  was  competent  to 
be  read  to  the  jury,  unless  it  was  a  prerequisite  to  the  prosecution  and  the 
basis   of    it,  for  it  could  not  be  competent  on  any    other   ground,  and  tbe 
-admission  of  it  was  very  prejudicial,  if  it  was  incompetent,  for  it  served  to 
put  the  defendant  in  a  bad  light  before  the  jury,  and  in  that  case  the  jury 
had  inflicted  a  very  heavy  fine. 

Taking  these  three  oases,  in  which  all  the  court  concurred,  so  far  as  the 
•questions  now  before  the  court  go,  what  do  they  establish? 

1st.  That  section  dl8  of  thn  Constitution,  and  the  statute  made  to  enforce 
It,  were  ''intended  to  prevent  discrimination  rather  between  localities  than 
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between  persoDS;  that  It  was  tbe  aim  of  tbe  GonstltntloD  to  require  tbe  rail- 
roads of  tbe  State  to  treat  all  localities  fairly  and  witb  equality." 

2d.  Tbat  in  special  cases  tbe  commission  migbt  exonerate  tbe  carrier,  but 
it  was  not  confined  in  its  power  to  eacb  shipment  as  it  migbt  be  made,  but 
migbt  prescribe,  from  time  to  time,  a  suspension  of  tbe  section  on  freight 
of  a.  given  chacaoter  between  give^  points,  as  tbe  public  interest  and  tbe 
ends  of  justice  required. 

3d.  Tbat  tbe  order  of  tbe  railroad  commission  refusing  to  exonerate  tbe 
carrier  was  tbe  l)aslB  of  tbe  prosecution. 

After  all  this  had  been-settled,  tbe  case  of  Illinois  Central  B.  R.  Co.  v. 
Commonwealtb,  38  Ky.  Law  Kep. ,  115S),  arose,  and  in  it  tbe  court  was  urged, 
notwithstanding  what  it  had  previously  decided,  to  hold  that  the  order  of 
tbe  railroad  commission  was  not  tbe  basis  of  the  proceeding,  and  that  a 
prosecution  migbt  be  maintained  before  any  order  had  been  made  by  tbe 
railroad  commiasion  refusing  to  exonerate  the  carrier.  Tbe  court  refused  to 
recede  from  its  previous  opinion,  and  this  is  all  that  was  decided  in  that 
case. 

No  question  was  made  in  tbat  case  by  court  or  counsel  as  to  tbe  necessity 
of  an  exoneration  of  tbe  carrier  or  a  n-f  usnl  to  exonerate  him  for  the  ship- 
ment of  a  particular  car  load  of  coal,  or  u  Khipment  to  a  particular  person. 
The  court  had  previously  held  unanimously,  so  far  as  that  question  went, 
tbat  the  exoneration  need  not  be  on  each  shipment,  but  migbt  be  on  a  given 
character  of  freight  between  given  localities.  In  tbe  opinion  of  tbe  court 
tbe  precise  question  tbat  was  in  the  mind  of  the  court  is  shown  by  its  state- 
ment of  the  case  in  these  words:  "Appellant  was  indicted  in  the  Hardin 
Circuit  Court  and  fined  1200  for  charging  more  for  hauling  a  car  load  of  coal 
from  Deanfield.  Ky.,  to  Stephensburg,  Ky.,  than  from  Deanfield  through 
Stepbensburg  to  Louisville.  The  indictment  was  returned  June  in,  1898. 
At  tbat  time  tbe  railroad  commission  had  not  determined  whether  appellant 
should  be  exonerated  as  provided  by  statute.  The  first  question  to  be  deter- 
mined on  tbe  appeal  is  whether  under  the  statute  the  carrier  may  be  in- 
dicted by  tbe  grand  jury  before  the  railroad  commission  had  refused  to 
exonerate  it." 

When  the  court  used  the  word  "exonerate,"  and  "exoneration,"  it  used 
them  in  tbe  sense  in  which  those  words  bad,  after  the  fullest  deliberation^ 
been  defined  by  the  entire  court  as  not  referring  to  a  particular  shipment, 
but  to  a  difference  of  rate  between  localities.  This  case  merely  adhered  ta 
tbe  rule  that  bad  been  before  laid  down,  changing  it  in  no  particular,  and 
witb  tbe  preceding  cases  made  out  what  seems  to  be  a  reasonable  construc- 
tion for  both  tbe  carrier  and  tbe  shipper,  giving  both  some  praoticable  pro- 
tection from  tbe  statute.  When  it  was  decided  the  railroad  commission  pur- 
■uant  to  the  rule  before  laid  down  had  made  general  orders  exonerating  car- 
rier on  coal  between  certain  points,  but  tbe  Illinois  Central  Go.  was  indicted 
before  action  was  taken  as  to  it.  The  carrier  need  not  be  exonerated  from 
each  shipment  tbat  be  makes,  but  may  be  exonerated  on  tbe  rate  of  a  given 
class  of  freight  between  certain  points,  and  this  exoneration  remains  in 
force  pntU  changed  by  the  railroad  commission.  So  that  the  carrier,  when 
bis  rights  bav6  thus  been  defined,  can  safely  carry  on  his  business  without 
inourring  criminal  liability  until  the  commission  makes  some  further  order » 
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aod  after  that  is  made  he  must  oonform  to  it.  On  the  other  hand,  the  ship- 
per, when  the  commissioD  has  refused  to  exonerate  the  carrier,  may  appeal 
for  his  protection  to  the  grand  jury  of  his  county  to  indict  the  carrier  for 
extorting  money  from  him,  which  it  has  no  right  to  cliarge.  In  this  way 
obedience  to  the  orders  of  the  commission  is  secured,  shippers  are  protected, 
and  at  the  same  time  the  carrier  can  not  be  put  to  the  cost  of  criminal  prose- 
cution without  action  by  the  railroad  commission  determining  that  a  state 
of  facts  does  not  exist  justifying  the  exoneration  of  the  carrier  from  the 
operation  of  the  long  and  short  haul  clause;  nor  can  he  be  deprived  of  a 
hearing  on  this  question  as  he  would  be  if  he  might  be  indicted  in  advance 
of  action  by  the  railroad  commission,  for  the  evidence  on  this  subject  can 
not  be  introduced  before  the  jury,  as  only  the  railroad  commission  has  power 
to  exonerate  from  the  section. 

In  the  majority  opinion,  as  well  as  in  the  separate  concurring  opinion, 
none  of  the  three  first  oases  decided  by  the  court  are  criticised  or  overruled, 
and  it  must  be  assumed  from  this  that  the  court  does  not  mean  to  overrule 
those  oases.  Putting  those  cases  by  the  side  of  the  opinion  which  is  now 
delivered,  the  court  places  itself  in  a  very  anomalous  position.  It  is  thus 
held  on  the  one  hand  that  the  word  "complaint,"  and  the  word  ''exon- 
erate," in  the  statute,  where  the  carrier  is  exonerated,  do  not  refer  to  the 
particular  shipment  by  a  particular  shipper,  but  to  a  discrimination  between 
localities  in  giving  a  less  rate  for  the  long  than  for  the  short  haul.  And  it 
is  at  the  same  time  held  that  the  same  words  in  the  same  statute,  where  the 
carrier  is  not  exonerated,  do  refer  to  the  particular  shipper,  and  not  to  the 
discrimination  between  localities  by  the  giving  of  a  lower  rate  for  the  long 
than  for  the  short  haul.  Certainly  the  court  can  not  maintain  such  a  posi- 
tion, that  the  same  words  in  the  same  statute  have  one  meaning  in  favor  of 
the  carrier  and  a  different  meaning  against  the  carrier. 

But  if  the  court's  decision  in  this  case  is  to  be  taken  as  overruling  the  pre- 
vious cases  and  dexermlning  that  the  words  "complaint"  and  "exonerate** 
in  the  statute  refer  to  the  particular  shipper,  either  In  favor  of  the  carrier 
or  against  it,  then  it  will  follow  that  the  exoneration  of  the  carrier  is  of  no 
service  to  it,  except  as  to  the  particular  shipment  in  controversy,  and  he 
can  be  indicted  for  the  next  shipment,  and  will  never  know  in  advance 
how  intelligently  to  carry  on  his  business.  If  such  had  been  the  legislative 
intent,  there  was  no  need  in  the  statute  to  require  action  by  the  railroad 
commission  before  the  carrier  could  be  indictfd,  nor  reasonably  would 
such  a  heavy  penalty  have  been  imposed.  The  court's  opinion  construins 
the  statute  to  mean  that  the  carrier  could  not  be  indicted  befoie  the  com- 
mission had  declined  to  exonerate  it,  rests  in  the  end  upon  the  construction 
of  tiie  statute  luaiie  in  the  previous  oases,  that  the  exoneration  was  not  from 
a  particular  shipment,  but  as  to  the  rate  on  the  article  in  question  between 
the  localities. 

Much  has  been  said  in  the  caso  about  the  hardship  of  it,  but  when  the 
court  of  \i\^t  r<'S3rt  is  influenced  by  such  considerations  as  this  in  the  con- 
struction of  u  statute,  who  shall  stand  up  for  the  Sanctity  of  the  law,  which, 
after  all,  is  the  protecting?  a^^is  of  life,  liberty  and  property?  But  there  la 
no  such  hardship  as  supposfd.  If  tlie  commission  exonerates  the  carrier, 
this  order  continues  in  force  until   revoked   by  the  commission,  and   until 
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tbeD  both  the  oarrler  and  the  shipper  kDO^  how  to  order  their  affairs.  It  is 
the  duty  of  the  carrier  to  conform  to  the  order  of  the  oommission.  where  it 
refuses  to  exonerate.  If  a  change  of  cironm stances  arises,  either  the  carrier 
or  the  shipper  can  brin^  this  matter  to  the  attention  of  the  commission,  and 
baye  the  question  reinvestigated.  In  the  first  case  it  was  objected  to  the 
fitatute,  among  other  things,  that  it  gave  the  carrier  no  right  to  complain, 
and  was,  therefore,  inconsistent  with  the  Constitution,  but  the  court  held 
that  the  provision  of  the  Constitution  was  to  this  extent  self  executing,  and 
that  either  the  carrier  or  the  shipper  could  complain.  (L.  &  N.  R.  R.  Co. 
V.  Commonwealth,  101  Ky.,  233.)  If  after  the  commission  refuses  to  exon- 
erate the  carrier  he,  in  disobedience  of  its  order,  continues  his  discrimina- 
tion, the  state  of  case  arises  which  the  legislature  contemplated  in  section 
S^.  and  which  it,  by  its  severe  penalties,  undertook  to  prevent.  To  con- 
strue the  statute  to  mean  that  the  carrier  can  not  be  indicted  without  action 
by  the  railroad  commission,  and  that  it  can  only  be  indicted  then  as  to  the 
particular  shipment  it  has  Investigated,  is  to  deny  the  people  of  the  State 
all  reasonable  protection  from  the  statute.  It  seems  to  me  that  therejs  no 
reason  for  departing  now  from  the  conservative  middle  line,  which  the  court 
has  heretofore  laid  down,  to  which  the  business  of  the  State  has  been  ad- 
justed, and  which  gives  a  reasonable  protection  to  both  the  shipper  and  the 
-carrier. 

The  separate  concurring  opinion  is  devoted  mainly  to  showing  that  the 
court  was  wrong  in  the  case  of  the  I.  C.  R.  R.  Co.  v.  CommonweaUh.  Space 
does  not  permit  a  re-argument  of  the  question  then  decided.  Suffice  it  to 
say  that  if  the  statute  is  unconstitutional,  it  is  the  only  authority  of  the 
oouit  for  inflicting  criminal  punishment.  The  penalties  therein  denounced 
are  the  punishment  of  the  acts  therein  provided  for,  and  it  does  not  follow 
by  any  means  that  the  legislature  would  have  provided  these  penalties  for  a 
greater  charge  for  the  short  than  for  the  longer  haul  unless  it  had  provided 
for  an  exoneration  of  the  carrier,  for  the  plain  purpose  of  the  section  was 
to  provide  a  modus  for  cairyiog  into  effect  the  provisions  of  the  Constitu- 
tion, and  to  provide  an  adequate  penalty  to  secure  respect  for  the  orders  of 
the  commission.  It  is  not  one  of  those  oases,  therefore,  where  the  court 
could  reject  part  of  the  statute  as  unconstitutional  and  enforce  the  re- 
mainder. 

The  case  of  Illinois  Central  R.  R.  Co.  v.  Commonwealth  was  written  upon 
the  idea  that  this  court  had  settled  that  the  exoneration  of  the  carrier  was 
not  as  to  each  shipment,  but  as  to  the  rate  between  localities,  and  that  an 
exoneration  onoe  made  thereon  protected  the  carrier  until  this  order  of  the 
commi^ion  was  revoked.  The  court  then  merely  followed  its  previous 
ruling;  it  did  not  decide  that  there  must  be  a  refusal  to  exonerate  on  each 
shipment  before  an  indictment  of  the  carrier  could  be  had.  The  dootrine 
now  announced  is  not  warranted  by  anything  in  that  opinion,  but,  on  the 
contrary,  is  a  departure  from  the  principles  on  which  that  opinion  is  based. 

The  ground  of  that  decision  was  simply  that  as  the  exoneration  or  refusal 
to  exonerate  went  to  the  rate  between  the  looalities,  the  commission  was  to 
pass  on  the  rate  before  the  carrier  could  be  indicted.  If  the  commission 
approved  the  rate  there  could  be  no  indictment.  If  it  refused  to  exonerate 
the  carrier,  he  might   be  indicted,  not  only  for  what  he  had  done,  but  for 
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what  he  might  do  thereafter  lo  violatloo  of  the  ruling  of  the  commission. 
One  reason  ^hiob  the  legislature  probably  bad  in  mind  in  framing  the  stat- 
ute as  it  did  was  that  emergencies  might  arise  when  immediate  action  b]r 
the  carrier  might  be  necessary  befoie  the  commission  ooald  decide,  and  it 
was  allowed,  at  its  peril,  to  trust  to  the  commission  giving  an  exoneration  if 
it  saw  fit,  where  the  public  necessities  demanded  it,  as  in  the  case  of  a  coal 
famine  or  the  burning  of  a  town  or  the  like.  The  commission  was  givei> 
general  supervision  over  the  matter  as  it  had  been  before,  and  it  was  sup- 
posed that  no  greait  harm  in  this  way  could  be  done  as  complaint  might  be 
made  any  time  to  the  commission.  Ar  heretofore  construed  by  the  court 
the  carrier  can  not  suffer  unduly,  an*]  may  safely  carry  on  his  business  after 
the  commission  has  once  acted;  and,  on  the  other  hand,  the  shippers  are  ade- 
quately protected  by  the  power  to  indict  and  punish  the  carrier,  not  only  for 
all  violations  of  the  order  of  the  board,  but  for  his  previous  acts,  if  he  Is  not 
exonerated. 

The  order  of  the  board  made  in  1890  in  this  case,  by  its  terms  following  the 
decision  of  this  court,  exonerated  the  carrier  from  that  time  and  for  th» 
future,  and  until  the  further  order  of  the  board.  It  does  not  purport  on  its 
face  to  have  any  retroactive  effect.  The  commission  did  not  assume  to  exer- 
cise condoning  power.  It  has  no  such  power.  It  has  only  the  power  of 
exoneration,  and  when  it  refuses  to  exonerate  its  order  must  be  obeyed  while- 
in  force,  and  if  it  is  not  obeyed  the  carrier  can  only  appeal  for  pardon  to  the 
executive  as  to  acts  done  in  violation  of  the  orders  of  the  commission. 

I,  therefore,  dissent  from  the  judgment  of  the  court. 

Judge  Settle  concurs  in  this  dissent. 


LOUISVILLE   &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  February  11,  190S-Not  to  be  reported.) 

W.  C.  McCbord,  E.  W.  Hines,  T.  B.  Harrison,  Jr.,  and  B.  D.  Warfield  for 
appellant. 

H.  W.  Rives  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  being  identical  in  all  respects  with  case  186,   ante,  1693,  is  re- 
versed for  the  reasons  given,  and  the  opinion  therein. 
Whole  court  sitting. 
Judges  Hobson,  Settle  and  Nunn  dissenting. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  February  11,  1903— Not  to  be  reported.) 

W.  C.  McChord,  B.  W.  Hines,  T.  B.  Harrison,  Jr.,  and  9.  D.  Warfield  for 
appellant. 

H.  W.  Rives  for  appellee. 
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Appeal  from  Marion  Oironit  Court. 

OpiDion  of  the  court  by  Judge  Barker. 

Tbls  case  beiuR  ideDtloal  in  all  respects  witb   case   186,   ante,  1508,   is  re- 
Torsed  for  the  reasons  given,  and  the  opinion  therein. 
Whole  court  sitting. 
Judges  Hobson.  Settle  and  Nunn  dissenting. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  EBLEN,  &c. 

(Filed  February  11,  1908.) 

Common  carriers— Negligence  in  transporting  live  stock— Evidence— Ap- 
pellees entered  into  a  contract  with  appellant  for  the  shipment  of  horsea 
from  Omaha.  Neb.,  to  Henderson,  Ey.,  by  which  it  was  stipulated  that  said 
horses  were  to  be  shipped  from  Omaha  to  Decatur,  111.,  within  not  less  than 
thirty-two  hours,  and  that  at  that  point  they  should  remain  not  less  than 
twelve  hours,  with  ample  opportunity  to  unload,  feed,  water  and  rest  them, 
and  it  was  further  agret^d  that  said  horses  should  then  he  delivered  at  Hen- 
derson within  twenty-four  hours.  This  action  was  instituted  to  recover 
damages  for  a  breach  of  said  contract,  in  which  it  was  alleged  that  plaintiffs' 
horses  were  kept  in  the  cars  between  Omaha  and  Decatur  for  forty -six  hours 
without  food,  water  or  rest,  and  after  leaving  Decatur  were  kept  for  more 
than  thirty  hours  without  food,  water  or  rest,  and  that  by  reason  of  this 
treatment  on  the  part  of  defendant  their  horses  were  famished  and  staived 
to  such  an  extent  that  they  lost  flesh  rapidly,  and  in  their  extreme  hunger 
and  thirst  devoured  their  manes  and  tails;  and  that  when  they  landed  in 
Henderson  they  presented  a  gaunt  and  famished  condition,  which  materially 
depreciated  their  usefulness  and  saleable  value;  that  two  of  them  died  on 
the  road,  and  altogether  they  were  damaged  in  the  sum  of  1600.  Ifsuc  hav- 
ing been  made  and  a  trial  had,  a  verdict  lor  S600  in  favor  of  appellees  re- 
sulted, from  which  this  appeal  is  prosecuted.  It  is  insisted  that  the  verdict 
Is  contrary  to  the  evidence,  and  that  the  court  erred  in  the  admission  of 
evidence.  Held— That  the  statements  and  representations  made  to  the 
plaintiffs  by  the  agents  of  the  defendant  at  Omaha  as  an  inducement  to  ship 
over  their  line  was  competent  testimony,  as  it  did  not  tend  to  vary  the  con- 
tract or  alter  the  terms  of  the  bill  of  lading.  The  statutes  of  the  United 
States  fixing  the  limit  of  twenty  eight  hours  for  continuous  travel  in  trans- 
portation of  live  stock  without  food,  water  or  rest  is  competent  only  as  evi- 
dence upon  the  question  of  defendant's  negligence  in  keeping  the  horses  in 
transit  for  forty- six  hours  between  Omaha  and  Decatur  and  thirty  hours 
between  Decatur  and  Henderson.  No  errors  in  instructions  are  urged,  and 
as  the  proof  is  suflSoient  to  support  the  verdict  the  judgment  is  affirmed. 

Lockett  &  Lockett,  S.  B.  &  li.    D.    Vance,    Pirtle  &    Trabue  and   J.    M. 
Dickinson  for  appellant. 

Yeaman  &  Yeaman  and  A.  O.  Stanley  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buriiauj. 

This  is  an  appeal  from  a  judgment  of  the  Henderson  Circuit  Court   in   an 
action  instituted  by  the  appellees,  Frank  Eblen,  «&c.  v.  The  Illinois  Central 

vol.  21—102 
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B.  B.  Co.,  for  damageR  allefted  to  have  been  done  to  two  car  loads  of  horses 
while  b»ing  transported  over  the  defendaot's  line  of  road  from  Omaha,  Ne- 
braska, to  Henderson,  Ky.  As  their  cause  of  action  the  plaintiffs  allege  in 
their  petition  that  at  the  time  of  making  the  contract  for  the  shipment  of 
their  horses  the  defendant,  through  its  authorized  agents,  agreed  to  deliver 
the  horses  at  Decatur, 111.,  in  not  less  than  thirty  two  hours  after  leaving 
Omaha;  and  that  they  would  furnish  at  that  point  ample  opportunity  for 
unloading,  feeding  and  watering  the  horses;  and  that  the  horses  should  le- 
main  at  Decatur  not  less  than  twelve  hours  in  the  pens  of  the  company  for 
feeding,  watering  and  resting;  and  that  thereafter  chey  would  be  transported 
to  Henderson,  Ky.,  in  not  less  than  twenty- four  hours  after  leaving  Deca- 
tur; and  that  the  defendants  failed  to  perform  their  agreement  to  deliver  the 
horses  at  Decatur  in  thirty-two  hours,  and  also  failed  to  furnisjb  sufficient 
means  for  feeding  and  watering  them  at  that  point,  or  to  afford  facilities  for 
their  remaining  at  that  point  twelve  hours,  and  that  they  also  failed  to 
transport  them  to  Henderson  within  twenty-four  hours  after  leaving  Deca- 
tur; and  that  by  reason  of  this  breach  of  contract  on  the  part  of  the  defend- 
ant their  horses  were  kept  in  the  cars  between  Omaha  and  Decatur  for  forty- 
six  hours  without  food  or  water  or  rest,  and  after  leaving  Decatur  were  kept 
for  more  than  thirty  hours  without  food,  water  or  rest;  and  that  by  reason 
of  this  treatment  on  the  part  of  the  defendant  their  horses  were  famished 
«nd  Bttirved  to  sooh  an  extent  that  they  lost  flesh  rapidly,  and  in  their  ex- 
treme hunger  and  thirst  devoured  their  manes  and  tails;  and  that  when  tbey 
landed  in  Henderson  they  presented  a  gaunt  and  famished  condition  which 
materially  depreciated  their  usefulness  and  salable  value;  that  two  of  them 
died  on  the  road,  and  altogether  they  were  damaged  in  at  least  the  sum  of 
«00. 

The  railway  company,  by  way  of  answer,  alleged  that  it  was  expressly 
provided  in  the  contract  of  shipment  that  the  cars  containing  the  stock  were 
to  be  in  charge  of  the  shipper  or  his  agent  while  in  transit;  that  the  railroad 
company  should  not  be  liable  for  any  injury  the  animals  might  do  to  each 
other,  or  loss  not  resulting  from  the  gross  negligence  of  the  railroad  com- 
pany;  that  the  shipper  should  at  all  times  feed,  water  and  take  care  of  said 
-stock  at  his  own  expenses  and  risks;  that  the  railroad  company  should  not 
be  liable  for  damages  resulting  from  the  delay  of  trains  unless  the  same  was 
oaused  by  their  gross  negligence,  and  put  in  issue  all  the  affirmative  allega- 
tions of  the  .petition  for  relief  tending  to  show  a  breach  of  the  contract  of 
fihipment.  The  issues  were  made  up  by  reply  and  rejoinder,  and  a  trial 
before  a  petit  jury  resulted  in  a  verdict  for  plaintiff  for  $600,  and  the  defend- 
ant appeals. 

The  chief  grounds  relied  on  for  reverpal  are  that  the  trial  court  erred  In 
admitting  evidence  of  the  statements  of  the  agent  of  defendant  at  Omaha  as 
to  what  the  company  would  do  in  the  way  of  furnishing  facilities  for  water- 
ing and  feeding  the  stork  while  en  route,  and  the  time  that  would  be  re- 
quired for  the  journey:  and  that  the  verdict  is  flagrantly  against  the  weight 
of  evidence  and  contrary  to  the  instructions. 

The  testimony  for  the  plaintiff  is  to  the  effect  that  the  horses  were  shipped 
from  Baker  City,  Oregon,  to  Omaha,  Neb.,  a  distance  of  about  1,700  miles 
In  eight  days;    that  during  the  journey   they  were  stopped  and    unloaded 
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^^hree  times,  nn^  allowed  to  rest  and  feed  each  time  about  twenty-four  hours; 
that  tbey  arrived  at  Omaba  in  good  oouditiou ;  tbat  the  agent  of  the  defend- 
«Dt  company  at  Omaba  represented  to  tbe  plaintiff  tbat  tbey  would  deliver 
tbe  oars  in  Decatur,  111.,  in  thirty-two  hours,  where  abundant  facilities  for 
feeding  and  watering  them  would  be  furnished,  and  where  tbey  would  be 
allowed  to  remain  in  tbe  pens  for  rest  and  exercise,  after  being  unloaded, 
twelve  hours,  and  would  then  reach  their  destination  at  Henderson,  Ky.,  in 
twenty-four  hours  after  leaving  Decatur;  tbat  as  a  matter  of  fact  the  hoisea 
left  Omaha  at  11.80  Tuesday  night  and  arrived  at  Decatur  at  9.30  p.  m. 
TTbursday,  having  been  on  the  road  about  forty-six  hours;  that  when  tbey 
-arrived  at  Decatur  they  were  directed  by  the  agents  of  the  company  to  un- 
load their  ttock  in  a  lot  of  about  thirty-flve  feet  c^quare,  which  contained  no 
mangers  or  water  troughs;  tbat  altbouf^h  they  had  ordered  six  hundred 
pounds  of  bay  before  they  got  to  Decatur  tbe  company  only  furnished  about 
-one  hundred  and  Dfty  pounds,  which  was  scattered  around  the  edges  of  tbe 
lot;  that  the  only  facilities  for  watering  tbe  horses  were  two  washing  tubs; 
tbat  tbe  wat;»r  was  carried  in  two  buckets  from  an  engine  and  poured  into  tbe 
tubs;  that  the  horses  soon  broke  down  one  of  tbe  tubs,  also  one  side  of  tbe 
pen  fencef,  compelling  them  to  remain  to  prevent  their  escape:  tbat  only  a 
part  of  the  horses  got  any  water  at  all;  that  the  lot  was  so  crowded  tbat 
many  of  them  got  no  hay;  that  after  remaining  in  Decatur  about  four  houri 
tbey  were  directed  to  load  their  horses;  that  tbey  left  Decatur  at  1.30  a.  m., 
t)i]  Friday  morning,  and  arrived  at  Henderson  at  7.S0  on  Sunday  morning; 
tbat  when  they  arrived  at  Henderson  two  of  the  horses  were  dead  and  that 
•all  were  poor,  gaunt  and  famished,  and  had  eaten  off  each  others  manes  and 
tails.  The  testimony  for  the  plaintiff  also  fixes  tbe  depreciation  in  tbelr 
Talue  at  from  110  to  tzO  per  bead. 

Wbildt  the  testimony  of  the  defendants  is  to  the  effect  that  plaintiffs  were 
notified  at  tbe  time  they  shipped  their  horses  that  the  schedule  time  between 
-Council  Bluffs  and  Evansville,  Ind.,  a  point  in  transit  to  Henderson,  was 
«ixtynnn  hours;  and  that  they  were  also  informed  that  they  could  feed  and 
-water  at  Decatur,  III.,  that  being  about  half  the  distance,  and  that  this  was 
tiatlsfactory  to  the  plaintiffs.  The  testimony  of  their  employes  at  Decatur 
Is  to  tbe  effect  that  the  horses  were  given  six  hundred  pounds  of  hay  and  all 
tbe  water  needed;  and  that  plaintiffs  were  given  the  privilege  of  remaining 
■at  tbat  point  for  twenty-four  hours,  if  they  desired.  But  it  is  perfectly  ap- 
parent, even  from  the  testimony  of  the  defendants,  that  the  lot  in  which  tbe 
borses  were  turned  at  Decatur  was  wholly  insufficient,  and  that  there  were 
really  no  facilities  for  taking  care  of  stock  at  that  point. 

"We  are  of  the  opinion  that  the  statements  and  representations  made  to  tbe 
plaintiffs  by  the  agents  of  the  defendant  at  Omaha  as  an  inducement  to  ship 
oTer  their  line  was  competent  testimony,  as  it  did  not  tend  to  vary  the  con- 
-tract  or  alter  the  terms  of  the  bill  of  lading.  It  is  not  denied  that  the 
borses  were  on  the  car  in  transit  between  Omaha  and  Decatur  about  forty- 
six  hours  without  food  or  rest;  and  that  they  were  more  than  thirty  boura 
In  transit  from  Decatur  to  Henderson  without  being  fed  or  watered. 

Tbe  Bevlsed  Statutes  of  the  United  States  provides  as  follows : 

** Section  4866.  No  railroad  company  within  the  United  States  whose  road 
-forms  any  part  of  a  line  of  road  over  which  cattle,    sheep,  swiue  or  other 
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animalB  are  oooveyed  from  ooe  State  to  another,  or  the  owDers  or  master  of 
steam,  sailiDg  or  other  vessels  of  aoy  description,  for  longer  period  than 
twenty-eight  oonseoutive  hours,  \vichout  unloading  the  same  for  rest,  water 
and  feeding,  for  a  period  of  at  least  five  oonseoutive  hours,  unless  prevented 
from  so  unloading  by  storm  or  other  accidental  causes.  In  estimating  sucb 
confinement  the  time  during  which  the  animals  have  been  confined  without 
such  rest;  on  conuecbing  roads  from  which  they  nro  received  shall  be  In- 
cluded, it  being  the  intent  of  this  section  tn  )>ni}iiiiit  their  continuous  con- 
finement beyond  the  period  of  twenty-eight  tiours,  eicept  upon  contingencies 
hereinbefore  stat«'d. 

"Section  4387.  Animals  so  unloaded  shall  be  properly  fed  and  watered 
during  such  rest  by  the  owner  or  person  having  the  custody  thereof,  or  in 
case  of  his  default  in  so  doing,  then  by  the  railroad  company  or  owners  or 
master  of  the  boats  or  vessels  transporting  the  same,  at  the  ezpenne  of  the 
owner  or  person  in  custody  thereof;  and  such  company,  owners  or  masters 
shall  in  such  cases  have  a  lien  upon  such  animals  for  food,  care  and  custody 
furnished,  nnd  shall  not  be  liable  for  any  detention  of  such  animals. 

"Section  4388.  Any  company,  owner  or  custodian  of  such  animals  who 
knowingly  and  willfully  fails  to  comply  with  the  provisions  of  the  two  pre- 
ceding sections  shall  fur  every  such  failure  be  liable  for  and  forfeit  and 
pay  a  penalty  of  not  less  thau  flOO  nor  more  than  t500.  But  when  animals 
are  carried  in  cars,  lioats  or  other  vessels  in  which  they  can  and  do  have 
proper  food,  water,  space  and  opportunity  for  rest,  the  provisions  in  regard 
to  their  being  unloaded  shall  not  apply. 

"Section  43b9.  The  penalty  created  by  the  preceding  sections  shall  be  re- 
covered by  civil  action  in  the  name  of  the  United  States,  in  the  oirouit  or 
district  court  of  the  United  States,  holden  within  the  district  where  the 
violation  may  have  been  committed,  or  the  person  or  corporation  resides  or 
carries  on  its  business;  and  it  shall  be  the  duty  of  the  United  States 
marshals,  their  deputies  and  subordinates  to  prosecute  all  violations  which 
come  to  their  notice  or  knowledge." 

This  prohibition  against  the  confinement  of  stock  transported  for  more 
than  twenty-eight  consecutive  hours  without  unloading  for  food  and  water 
and  rest,  and  prescribing  a  penalty  therefor,  and  for  the  recovery  of  dam- 
ages  was  intended  to  prevent  cruelty  to  animals  in  interstate  commerce  as 
well  as  danger  to  the  public  from  diseases  in  animals  which  are  to  be  used 
for  food.  (Brock  v.  The  American  Express  Co.,  168  Mass.,  269.)  So  rigor- 
ously has  the  statute  been  enforced  in  some  jurisdictions  that  the  fact  chat 
the  stookyanis  of  the  railroad  company  at  a  station  were  on  fire  when  the 
train  arrived  is  not  held  a  sufficient  ezcuse  for  not  furnishing  to  a  persoD 
in  charge  of  the  animals  being  transported  thereon  proper  facilities  for  un- 
loading them  for  food,  rest  and  water,  and  for  not  stopping  the  cars  for  five 
hours  in  accordance  with  the  provisions  of  the  act.  (N.  C.  &  St.  L.  R.  R.  Co. 
V.  Heggie,  H«  Ga.,  210  ) 

And  a  carrier  will  not  be  rnlieved  from  liability  for  a  violation  of  the  stat- 
ute by  the  mere  fact  that  a  special  contract  existed  under  which  the  shipper 
assumed  the  duty  of  feeding  such  stock  unless  the  railroad  company  in  fact 
furnished  the  necessary  facilities  to  enable  the  shipper  to  do  so,  as  the 
negligence  belongs  to  that  class  against  which  a  common  carrier  is  not  per* 
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^lDlt!%ed  tn  coDtraot.  (G.  &  O.  R.  R.  Co.  v.  The  American  Bzohange  Bank, 
^0.,  93  Va.,  492,  and  Gommer  t.  Golnmbia,  N.  &  L.  R.  R.  Co.,  53  S.  C., 
86.) 

In  the  Virslnia  casa  It  was  held  that  while  the  penai  featares  of  the  Fed- 
eral statute  could  not  be  enforced  in  a  State  court,  this  did  not  prevent  one 
who  had  been  specially  injured  by  its  violation  from  recovering  damages 
therefor.  And  in  support  of  their  conclusion  cited  Cooley  on  Torts  (1st  edi- 
tion), 664;  Shearman  &  Redfleld  on  Negligence,  section  8;  Dennish  v.  Cen- 
tral R.  R.  Co.,  10;  U.  S.,  N.  G.  &  St.  L.  R.  R.  Co.  v.  Heggle.  86  Ga.,  210; 
Gray  v.  Mobile  Trade  Co.,  65  Ala.,  887.  and  numerous  other  authorities. 
The  common  law  rule  on  this  subject  is  stated  by  Mr.  Ray  in  his  work  on 
Imposed  Duties  in  these  words:  "The  carrier  is  liable  for  injuries  to  stock 
delivered  it  for  transportation,  arising  from  a  failure  to  furnish  proper  facil- 
ities for  feeding  and  watering  them,  though  the  shipper  has  agreed  to  ac- 
-eompauy  his  stock  and  feed  and  water  tbem  at  his  own  risk."  (Hutchinson 
on  Carriers,  223a,  and  Wood  on  Railroads  (Minor),  section  462b,  are  to  the 
aame  effect. ) 

Whilst  we  entertain  no  doubt  that  a  civil  action  for  damages  for  injuries 
resultlDg  from  a  violation  of  the  Federal  statute  by  a  railroad  can  be  main- 
tained in  a  State  court,  plaintiffs  have  not  sought  to  do  so  in  this  proceed- 
ing. On  the  contrary,  they  admit  in  their  petition  that  they  consented  to 
a  thirty-two  hour  run  from  Omaha  to  Decatur  without  stopping  for  water 
or  food.  And  the  statute  is  only  considered  in  this  proceeding  as  evidence 
Upon  the  question  of  defendant's  negligence  in  keeping  the  horses  in  transit 
for  forty-six  hours  between  Omaha  and  Decatur,  and  thirty  hours  between 
Decatur  and  Henderson,  and  in  failing  to  provide  suitable  and  convenient 
facilities  for  feeding  and  watering  tbem  while  at  Decatur.  There  is  no  con- 
flict in  the  proof  that  the  horses  were  in  good  condition  when  they  started 
from  Omaha,  or  that  they  were  in  very  bad  condition  when  they  arrived  at 
Henderson,  and  that  this  was  due  to  appellant's  negligence  Is  clear. 

The  jury,  under  our  system,  are  the  sole  judges  of  the  weight  and  credi- 
bility of  the  testimony;  our  duty  is  performed  when  we  see  that  there  la 
■afflclent  evidence  to  support  their  finding.  We  do  not  feel  that  we  would 
be  Justified- in  disturbing  the  verdict  on  the  ground  that  it  was  not  sup- 
ported by  the  proof,  and  appellant  has  failed  to  point  out  any  error  in  the 
Inttmotions  in  the  cafis.  In  fact  they  seem  to  state  the  law  as  favorably  to 
«ppellant  as  the  facts  warrant. 

Judgment  aflSrmed. 
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(Filed  February  11,  1908.) 

Homestead— Claim  for  support. of  lunatic— Personal  representatives— P. 
^ied  intestate  an  inmate  of  a  State  insane  asylum  in  December,  1899,  having 
t>een  ad D|itted  after  an  inquest  held  on  May  4,  1897.  At  that  time  he  had  a 
-l&mily,  his  wife  and  one  infant  child.  There  were  other  children  who  were 
^prown  and  had  left  home.  The  old  foil-  were  unable  to  provide  lor  them- 
selves and  wero  '^rfiremely  poor.  P,  owiv  i  i  small  piece  of  real  prciperty  in 
XjOUisvtUe^  woi'ih  about  f700  or  I8(X).     Re  was  admitted  into  the  asylum  as  a 
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pauper  patieot,  and   properly   bo,    under  seotiou   266,   Keutuofey  Statutes. 
After  hU  death,  on  motion   of  the  asylum,  appellee  was  appointed  his  ad- 
ministrator, and    brought  this  action  against  the  heirs  of  P.  to  subject  tb»^ 
house  and  lot  to  the  payment  of  his  debts.     The  wife  had  died  before  P.    Tb»- 
only  debt  asserted  or  claimed  against  the  estate  was  ^t  $516  by  the  asylum- 
for  board  of  P.  until  his  death,  at  S20U  per  annum.    In  defense  it  Is  claimed 
that  the  property  Is  not  subject  to  the  payment  of  the  claim  as  it  was  tb» 
homestead  of  P.,  and  can  not  be  subjected  under  section  967,  Kentucky  Stat- 
utes.    Held— That  said  property  is  not  subject  to  said  claim,  as  it  was  the 
homestead  of  P.  until  his  death,  although  he  had  been  removed  from  it  on. 
account  of  being  a  lunatic,  and  the  law  does  not  authorise  the  sale  of  m. 
lunatic's  homestead  during  his  lifetime  to  pay  this  claim,  nor  does  it  sub- 
ject it  in  the  hands  of  his  heirs  to  such  payment.    The  claim  of  the  asylum 
is  not  a  debt.    It  is  true  it  is  a  charge  provided  by  law  against  certain  es- 
tate of  the  lunatic,  not  against  him,  to  be  enforced  in  rem  in  the  contingency 
and  manner  only  prescribed  by  the  statute.    There  was  no  necessity  for  the 
appointment  of  an  administrator  of  P.,  as  there  was  no  debts  to  be  paid, 
and  no  personal  property  whatever.    The  claim  for  taxes  was  not  a  debt;  It- 
was  not  due,  and  no  suit  against  the  land  should  have  been  brought  before- 
there  had  been  a  default  by  those  legally  chargeable  therewith.    It  was  im- 
proper for  the  parties  to  Fubjeot  the  estate  to  costs  of  attorneys  and  other - 
costs  when  there  was  no  necessity  for  same.    Although  the  court  had  au- 
thority to  appoint  an  administrator,  it  does  not  mean  that  an  administrator- 
is  necessarily  to  be  appointed   in  the  case  of  every  one  who  dies  intestate. 
The  opinion  contains  a  full  discussion  of  the  necessity  of  appointment  of 
administrators,  their  powers  and  responsibilities. 

O'Neal  '&  O'Neal  for  appellant. 

N.  R.  &  H.  M.  Pecklnpaugh  for  appellee. 

Appeal  from  Jefferson  Circuit  Goart,  Common  Fleas  division. 

Opinion  of  the  court  by  Judge  O'Bear. 

Lawrence  Pfanmiller  died  Intestate,  an  inmate  of  the  Central  Lunatift- 
Aaylum  for  the  Insane  of  this  State,  on  the  8d  of  Decemlier,  1899.    He  had 
been  admitted  under  a  verdict  and  judgment  of  the  Jefferson  Circuit  Conr^ 
(Criminal  division)  May  4,  1897.     At  that  time  he  had  a  family,  bSa  wU^^ 
and  one  Infant  child.    There  were  a  number  of  children  who  were  growth 
and  had  left  home.    Pfanmiller  owned  a  small  piece  of  real  property  in  thi^ 
city  of  Louisville,  worth  about  1700  or  1800.    He  had  owned  It  for  a  number^ 
of  years  and  occupied  it  as  a  homestead.    A  short  while  before  he  was  fonndi 
to  be  a   lunatic  he  and  his  wife,  because  of  their  old  age  and  inflrmltiea,  1d- 
duoed  one  of  their  married  daughters  to  move  into  the  house  with  them, 
and  to  assume  its  expense  and  care.    The  old  folks  were  unable  to  provide- 
for  themselves,  and  were  extremely  poor.    After  Lawrence  Pfanmiller  waft> 
adjudged  a  lunatic  and  sent  to  the  asylum  his   wife  continued  to  live  at  the 
home  until  her  death.  February  18,  1898.    Something  over  three  roonths  after 
the  death  of  Lawrence  Pfanmiller  appellee  was  appointed  his  administrator- 
by  the  Jefferson  County  Court  upon  the  motion  of  the  Central  LDnatioAsy- 
lum  for  the  Insane,  and  within   a  few  days  afterwards  brought  thia  nH^ 
against  the  heirs  of  Pfanmiller  to  subject  the  house  and  lot  to  the  payment 
of  the  debts  of  the  decedent.    The  only  claim  asserted  or  filed  against  hia. 
estate  was  one  for  $615  by  the  Central  Lunatic  Aaylumi  being  the  charge 
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the  rate  of  $300  per  anDum  for  the  board  and  support  of  PfaDmlUer  for  the 
period  during  which  be  was  conflned  there. 

Formal  and  somewhat  elaborate  preparation  of  the  aotloD  was  had,  ii> 
which  the  above  olaipn  was  allowed,  as  a  result  of  which  the  commissioner 
reported  costs  incurred  in  the  action  to  the  extent  of  1261.65,  $150  of  which 
was  a  fee  to  the  adminlstrator*8  attorney,  and  125  to  the  administrator  for 
his  services.  The  court  allowed  $100  only  fur  attorney's  fee,  but  allowed  the 
remainder  of  the  costs  and  subjected  the  property  to  sale  for  the  payment  of 
the  claim  of  the  asylum  and  the  costs  above  named. 

The  State  has  provided  these  charitable  institutions  at  its  expense  for  the 
care  of  those  unfortunates  whose  mental  condition  requires  them  to  be 
forcibly  restrained.  The  system  provides  that  those  who  are,  or  whose 
parents  are.  able  financially  to  support  them  roust  pay  to  the  asylum  the 
same  charge  for  their  keeping  as  is  allowed  by  the  State  for  the  main- 
tenance of  pauper  lunatics  kept  there. 

Section  258,  Kentucky  Statutes,  reads  as  follows:  "An  Insane  person 
shall  be  held  to  be  a  pauper  if  unable  to  pay  six  months'  board  in  advance, 
or,  if  married,  be  unable  to  pay  said  board  besides  providing  for  others  nat- 
urally dependent;  or,  if  a  minor,  the  parent  of  said  persons  are  unable  to 
pay  board  besides  supporting  others  naturally  dependent  on  them.  The 
oourt  holding  the  inquest  shall  require  the  jury  to  return  a  finding  on  this 
subject,  and  this  verdict  shall  be  binding  upon  the  superintendent." 

Lawrence  Pfanmiller  was  admitted  under  this  section  as  a  pauper,  and 
properly  so.  The  jury  had  found,  and  the  judgment  of  the  circuit  court  had 
adjudged,  him  to  be  a  pauper.  He  was  manifestly  unable  to  pay  the  board 
besides  providing  for  the  others  naturally  dependent  upon  him,  namely,  his 
wife  and  minor  child. 

Section  257  of  Kentucky  Statutes  is:  "Where  patients,  who  have  been  or 
may  be  supported  in  either  of  said  as  lums,  have  or  shall  acquire  estate 
which  can  be  subjected  to  debt,  the  board  of  commissioners  of  such  asylum, 
when  reliably  informed  of  the  fadt,  is  authorized  and  directed,  in  every  such 
ease,  to  sue  for,  in  the  name  of  the  asylum,  and  recover  the  amount  of  said 
patient's  board,  at  the  rate  of  8300  per  year,  or  so  much  thereof  as  such 
estate  will  suffice  to  pay  for  the  time  they  shall  have  been  respectively  kept 
and  maintained  therein,  and  not  otherwise  paid  for^  and  by  proper  proceed- 
ings to  subject  their  estates,  respectively,  to  the  payment  thereof, ' '  etc. 

Id  this  action  it  is  claimed  by  the  asylum,  and  by  counsel  for  appellee, 
that  under  the  section  last  above  quoted  the  property  of  the  decedent  ia 
liable  for  this  claim.  It  is  not  contended  that  Pfanmiller  had  acquired  this 
property  after  his  commitment  to  the  asylum.  It  is  admitted  that  the  pmp- 
erty  sought  to  be  subjected  was  owned  by  Pfanmiller  at  the  time  of  hlB 
oommltment.  The  question  then  is,  did  Pfanmiller  have  an  estate  which 
oould  be  subjected  to  debt? 

The  court  is  of  opinion,  under  the  facts  stated  in  this  case,  that  Pfanmiller 
was  a  housekeeper  with  a  family,  so  as  to  entitle  him  to  the  benefit  of  the 
homestead  exemption  provided  by  the  laws  of  this  State,  and  that  notw^th- 
standing  the  death  of  his  wife,  and  of  his  enforced  absence  from  his  home 
by  reason  of  his  oommltment  to  the  asylum,  he  did  not  lose  the  character  of 
homesteader,  nor  any  of  its  rights.    We,  therefore,  conclude  that  there  was 
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no  period  during  the  life  of  LawreDoe  Pfanmlller,  and  slDce  bis  commit- 
meot  to  the  asylum,  wbeu  be  owned  any  "estate  that  oould  be  subjected  to 
debt."  It  is  true  tbat  oar  statute  (section  1707)  allows  tbe  homestead  of  a 
decedent  to  be  sold  subject  to  tbe  occupancy  of  his  widow  and  infant  chil- 
dren, if  a  sale  is  necessary  to  pay  bis  debts.  But,  strictly  speaking,  tbe 
olaim  of  tbe  asylum  is  not  a  debt.  It  is  true  it  Is  a  charge  provided  by  law 
against  certain  estate  of  tbe  lunatic,  not  against  him,  to  be  enforced  in  rem 
in  the  contingency  and  manner  only  prescribed  by  the  statute.  (Central 
Lunatic  Asylum  v.  Penick,  102  Ky..  638;  Schroer  v.  Central  Lunatic  Asy- 
lum, 24  Ey.  Law  Bep.,  160;  Central  Lunatic  Asylum  v.  Drane,  24  Ky.  Law 
Rep.,  176.)  The  court  declined  to  enlarge  by  the  process  of  construction 
the  terms  of  this  statute  intended  primarily  as  a  regulation  of  tbe  State's 
charitable  purposes  toward  this  class  of  unfortunates  so  as  to  make  it  in- 
elude  estates  not  clearly  and  specifically  subjected  by  its  terms.  If  the  leg- 
islature should  hereafter  deem  it  wise  and  just  to  subject  the  homesteads  of 
deceased  pauper  lunatics  to  tbe  payment  of  the  charge  for  theii  support 
while  kept  in  tbe  asylum,  they  will  probably  do  so  as  explicitly  as  they  have 
allowed  all  homesteads  to  be  subjected  to  the  payment  of  the  debts  con- 
tracted by  tbe  deceased  himself,  i.  e..  after  his  death,  subject  to  the  right 
of  occupancy  by  tbe  widow  and  his  infant  children. 

Without  noticing  certain  features  of  tbe  improper  charge  embraced  io  this 
claim  of  tbe  asylum,  the  court  is  of  opinion  tbat  it  should  have  been  rejected 
in  toto.  This  brings  us  to  tbe  consideration  of  another  feature  of  this  suit, 
that  is,  tbe  right  of  the  administrator  to  maintain  this  action  under  the  cir- 
cumstances, and  especially  of  tbe  liability  of  decedent's  real  estate  to  the 
rather  extraordinary  bill  of  costs  brought  about  by  this  suit.  No  one  could 
have  died  with  less  of  personal  estate  than  Lawrence  Pfanmlller  had.  for  he 
had  none.  Tbe  record  shows  that  he  bad  not  even  a  rag,  nor  was  it  sup- 
posed tbat  he  had.  He  had  beeu  admitted  to  tbe  asylum  as  a  pauper.  It 
knew  tbat  fact,  and  had  so  entered  it  upon  its  books.  It  procured  tbe  ap- 
pointment of  tbe  administrator,  and  doubtless  apprised  him  of  the  condition 
of  tbe  decedent's  estate  so  far  as  it  had  information.  Nor  is  there  a  sugges- 
tion in  the  record,  save  as  to  the  item  of  taxes,  which  we  will  notice  pres- 
ently, that  tbe  decedent  owed  anything  besides  the  claim  to  tbe  asylum. 
Indeed  there  does  not  appear  to  have  been  the  slightest  necessity  for  an 
administrator  to  this  estate.  Under  this  state  of  facts  appellant  contends 
tbat  the  appointment  of  the  administrator  was  void.  In  this  we  can  not 
concur.  Unless  tbe  statutes  so  require,  and  except  In  the  case  of  nonresi- 
dent decedents,  tbe  possession  of  an  estate  by  tbe  decedent  is  not  a  pre- 
requisite to  tbe  jurisdiction  for  the  appointment  of  an  administrator. 
(Section  0!^  Scbouler  on  Executors  and  Administrators,  and  oases  collated 
at  page  762;  11  Am.  &  Eng.  Eocyc.  of  Law,  2d  edition.) 

Our  statutes  on  this  subject  are  as  follows: 

"Section  8894.  When  any  person  shall  die  Intestate,  tbat  court  shall  have 
jurisdiction  to  grant  administration  on  his  estate  tbat  would  have  jurisdic- 
tion to  probate  his  will,  had  be  made  one. 

"Section  4849.  Wills  shall  be  proved  bc'iio,  and  admitted  to  record  by,  the 
county  coun  f«f  the  county  of  the  testat-  .  s  residence;  if  he  had  no  known 
place  of  resivl*  nee  in  this  Commonwealth,  and  land  is  devised,  then  in  tbe 
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«0DDty  where  the  land,  or  part  thereof,  lies;  if  no  land  is  devised,  then  in 
the  oonnty  where  he  died,  or  that  wherein  his  estate,  or  part  thereof,  shall 
be,  or  where  there  may  be  any  debt  or  demand  owing  to  him." 

The  decedent's  place  of  residence  In  this  Commonwealth  was  Jefferson 
county.  Therefore,  nnder  these  statutes,  that  ootirt  had  jurisdiction  to  ap- 
point an  administrator.  Jurisdiction  to  appoint  an  administrator,  however, 
does  not  mean  that  an  administrator  is  necessarily  to  be  appointed  in  the 
-case  of  every  one  who  dies  intestate.  If  the  court  deem  it  proper,  or  prob- 
able, even,  if  it  have  doubts  about  the  propriety  of  the  appointment,  it 
flhould  be  made.  The  rights  and  duties  of  such  administrator  are  another 
question.  His  right  is  to  have  the  possession  and  custody  of  the  personal 
property  of  the  decedent  not  exempt  under  the  statute  from  distribution 
and  sale;  to  collect  the  debts  and  demands  due  the  decedent;  to  pay  same  to 
the  creditors  and  distributees,  and  to  represent  his  estate  in  litigations 
against  it  seeking  to  charge  it  with  a  personal  liabilir:f.  Under  section  428 
of  the  Civil  Cbde  "a  lepresentatlve,  legatee,  distributee  or  creditor  of  a 
•deceased  person  may  bring  an  action  in  equity  for  the  settlement  of  his 
estate."    . 

If  personal  estate  has  come  to  the  hands  of  the  administrator  which  is  in- 
flufflcient  to  satisfy  all  of  the  debts  of  the  decedent,  and  If  there  is  real  estate 
descended,  the  personal  representative  is  authorized  by  this  section  to  In- 
fltitute  an  action  for  the  settlement  of  the  eF^tate,  for  he  is  interested  therein; 
bis  own  accounts,  the  priority  of  claimants  to  the  funds  in  his  hands  for 
clistribution,  the  extent  of  the  pro  rata  that  may  be  adjudged  against  the 
personal  estate  in  favor  of  creditors,  are  matters  about  which  he  is  entitled 
to  b^ve  the  conclusive  judgment  of  a  court  of  competent  jurisdiction  for 
bis  own  protection.  For  simplicity,  and  to  avoid  numerous  suits,  he  is  per- 
mitted to  bring  in  the  heirs  at  law.  and  have  the  real  estate  subjected  in  so 
far  as  the  personal  property  is  insulfiolent  to  pay  the  debts.  But  where 
there  is  no  personalty,  when  nothing  has  come  or  can  come  to  the  hands  of 
the  administrator  (in  this  State  he  having  neither  right  nor  duty  to  take 
-charge  of  the  realty  of  the  decedent  or  rents  accruing  after  his  death),  it  is 
doubted  if  he  should  bring  a  suit  for  a  settlement  of  the  estate.  The  Code 
■authorizes  any  creditor  or  distributee  of  a  deceased  person  to  bring  such  an 
■action  in  their  own  behalf.  In  the  case  at  bar  there  is  no  excuse  for  the 
Intermeddling  of  an  administrator.  He  has  no  accounts  for  settlement,  no 
liabilities  from  which  to  be  discharged,  no  interest  to  be  protected.  The 
sole  apparent  purpose  of  such  a  litigation  can  be  only  either  to  aid  at  the 
extraordinary  expense  of  the  heirs  at  law  some  claimant  in  the  litigation 
against  the  decedent's  estate,  or  to  get  for  the  administrator  or  his  counsel 
certain  fees  for  their  services. 

Id  the  absence  of  some  tangible  personal  estate,  ohosps  in  action,  or  debts 
owing  to  the  decedent,  the  administrator  may  properly  refrain  from  bring- 
ing such  an  action;  but  if  he  should  have. doubts  as  to  his  duties  in  the 
I)reml8e6,  and  as  to  the  assets  and  liabilities -of  hisintestate,  the  action  will 
be  brought  subject  to  the  relief  finally  granted,  that  is,  if  it  should  be 
jSnally  adjudged  that  the  decedent  owed  nothing,  and  there  was  nothing 
that  oame,  or  could  come,  to  the  hands  of  the  personal  representative  for  ad- 
i&liiifltration,  the  action  should  be  dismissed  as  to  the  defendants  with  a 
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judgment  to  them  for  their  oosts.  If  the  administrator  fails  to  make  good 
the  allegations  of  his  petition  be  should  not  be  allowed  to  burden  the  helr» 
at  law  with  an  onerous  bill  of  costs,  but  should  be  turned  out  of  court  upoz» 
the  same  terms  as  other  unsuccessful  litigants. 

An  effort  was  made  to  show  that  the  decedent  owed  taxes  to  the  city  of 
Louisville  when  the  suit  was  brought.  The  taxes  had  been  assessed,  it  Sb- 
true,  on  the  first  of  September,  but  were  not  due  until  some  time  after  this- 
suit  was  brought.  The  city  did  not  present  a  claim,  and  is  not  claiming  in 
this  action  that  decedent  owed  it  anything  for  taxes  or  otherwise.  The  tax 
was  against  the  real  property  and  a  lien  thereon,  it  is  true,  but  it  is  not  a 
debt,  and,  at  any  rate,  there  was  no  excuse  for  this  premature  suit  to  have- 
the  property  subjt*c*}ed  to  its  payment:  by  a  suit  in  chancery  before  there  had 
been  default  by  those  leg.-illy  chargeable  therewith. 

The  judgment  is  reversed, and  cause  remanded,  with  directions  to  dismlsa- 
the  petition  as  well  as  the  cross  petition  of  the  Central  Lunatic  Asylum  for 
the  Insane. 


BAXTER,  &c.  V.  ISAACS.  &o. 

(Filed  February  11,  1908— Not  to  be  reported. ) 

Wills— Fee-simile  title— B.,  by  the  terms  of  his  will,  bequeathed  to  h1» 
wife  810  acres  of  land  during  her  life  or  widowhood.  By  a  subsequent  clause' 
of  the  will  he  devised  this  tract  of  land,  subject  to  the  life  estate  given  ta 
his  wife,  to  his  son,  J.,  and  in  a  still  later  clause  nf  the  will  he  provider 
that  if  either  of  his  children,  naming  them,  should  die  without  issue  living 
at  their  death,  the  portion  above  devised  to  them  respectively  should  go> 
and  pass  to  the  survivors  equally.  After  the  death  of  the  wife  J.  sold  and 
conveyed  the  land,  and  this  appeal  involves  the  validity  of  the  title  conveyed 
by  J.  Held— That  J.  took  under  bis  father's  will  a  defeasible  fee,  subject  to 
be  defeated  by  his  death  without  living  issue  before  his  mother.  As  he  sur- 
vived her  he  became  invested  with  the  complete  fee-simple  title,  which  passed 
under  his  deed  to  his  vendee. 

W.  J.  Lisle,  W.  C.  McChord  and  T.  L.  Edelen  for  appellants. 

J.  H.  Tburman  for  appellee  Isaacs. 

Thompson  &  Spaulding  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  tie  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  from  a  judgment  of  the  Marion  Circuit  Court  ooDStm- 
ing  certain  clauses  of  the  will  of  William  Baxter.  By  the  first  clause  Id  his 
will  he  bequeathed  to  his  wife,  Elizabeth  Baxter,  a  tract  consisting  of  210 
acres,  on  which  they  resided  at  the  date  of  the  execution  of  the  will,  during 
her  life  or  widowhood.  By  a  subsequent  clause  of  the  will  he  devised  tbi» 
tract  of  land,  subject  to  the  life  estate  given  to  his  wife,  to  his  son,  James 
H.  Baxter,  and  in  a  still  h\tPT  clause  of  the  will  he  provides  that  if  either  of 
his  children.  Lnfayetr^,  Edward  B  .  W.  A.,  James  H.  or  Elizabeth  Baxter, 
should  die  without  \f»\w  liviiift  at  their  death,  the  portion  above  devised  ttk 
them  reRpectively  should  go  and  pa^s  to  the  survivors  equally.  The  will 
was  probated  in  the  Marlon   County  Court  in  1867.    The  wife  of  deceased 
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died  Id  1869.  In  Judo,  1866,  J.  H.  Baxter  oonveyed  his  interest  in  the  tract 
if  land  devised  to  him  by  general  warranty  deed  to  his  brother,  Lafayette 
Baxter.  During  the  same  year  Lafe  Baxter  executed  a  note  to  the  Marion 
National  Bank  for  84,660,  which  his  brother,  W.  A.  Baxter,  signed  as  hia 
aeon rlty,  and  to  protect  him  from  loss  on  account  of  his  suretyship  upon 
this  note,  and  to  secure  the  payment  thereof,  Lafe  Baxter  mortgaged  to  him 
this  210  acres  of  land,  which  had  been  conveyed  to  him  by  bis  brother,  J.  H. 
Baxter.  W.  A.  Baxter  died  in  April,  1889.  leaving  the  note  to  the  bank 
unpaid,  and  it  was  renewed  by  Lafe  Baxter,  with  his  brother,  £.  B.  Baxter, 
as  surety,  and  Lafe  Baxter  executed  to  him  also  a  mortgage  on  the  same 
tract  of  land  to  protect  him  as  surety.  In  November,  1890,  Lafe  and  B.  B. 
Baxter  made  a  general  assignment  of  all  their  property  to  J.  Q.  Brown  for 
the  benefit  of  their  creditors,  including  this  210  acres.  On  the  9th  of  Feb- 
ruary, 1891,  Brown  sold  it  as  assigoee  at  public  outcry  to  Mat  Isaacs  for 
16,230  88,  and  conveyed  it  to  Isaacs  by  general  warranty  deed,  in  which  Lafe 
Baxter  and  £.  B.  Baxter  and  his  wife  united.  The  clerk's  ofSce  of  Marlon 
county,  and  all  the  records  and  documents  filed  therein  were  burned  in  1863. 
In  January,  1901,  the  appellants,  children  of  W.  A.  Baxter  and  grandchil- 
dren of  William  Baxter,  procured  what  purported  to  be  a  certified  copy  of 
the  will  of  William  Baxter,  from  their  uncle,  Lafe  Baxter,  and  again  pu(  it- 
on  record,  just  forty -four  years  after  the  death  of  their  grandfather.  They 
then  instituted  this  suit,  in  which  they  claim  that  under  the  will  of  their 
grandfather  their  father,  W.  A.  Baxter,  inherited  one-fourth  of  the  210> 
acres  of  land  devised  to  their  uncle,  J.  H.  Baxter,  who  they  allege  died 
obildlesB  and  unmarried  in  1872;  and  that  their  father,  W.  A.  Baxter,  did 
not  dispose  of  this  interest  during  his  lifetime;  and  that  as  his  heirs  at  law 
they  are  entitled  to  be  put  in  possession  of  it. 

Four  distinct  issues  are  raised  by  the  pleadings  in  the  case:  First,  it  i» 
denied  that  the  alleged  copy  of  the  will  of  William  Baxter  put  on  record  in. 
1901  was  ever  duly  probated;  second,  that  J.  H.  Baxter,  under  the  will,  took 
a  defeasible  fee  which  ripened  into  a  fee  simple  at  the  death  of  his  mother 
in  1860,  which  passed  to  his  brother.  Lafe,  under  the  deed  made  to  him  by 
J.  H.  Baxter  in  1866:  third,  they  rely  upon  an  estoppel;  fourth,  they  inter- 
pose a  plea  of  limitation.  But  our  view  of  the  law  only  makes  it  necessary 
for  us  to  determine  what  interest  J.  H.  Baxter  took  under  the  will  of  hia 
father  in  the  210  acres  of  land,  one- fourth  of  which  appellants  seek  to  re- 
cover. 

As  this  court  has  so  frequently  considered  clauses  in  wills  similar,  if  not 
identical,  with  those  in  the  will  at  bar,  we  deem  It  unnecessary  to  enter 
into  an  elaborate  discussion  of  the  question.  In  the  early  case  of  Blrney  v. 
Richardson,  &c.,  86  Ky.,  424,  the  language  of  the  will  construed  is  in  these- 
words:  *'I  lend  unu)  my  beloved  wife,  Mary  Richardson,  all  my  estate,  both 
real  and  personal,  during  her  widowhood,  and  if  she  marries,  at  her  mar- 
riage my  whole  estate,  as  above  mentioned,  to  be  taken  out  of  her  hands  by^ 
my  executors  hereinafter  mentioned  and  equally  divided  among  my  children 
(naming  children).  *  *  *  If  any  or  either  of  the  above-mentioned  chil- 
dren die  without  lawful  heirs  begotten  of  their  body,  then  his  or  her  part  of 
the  estate  to  be  equally  divided  among  my  surviving  children." 

Chief  Justice  Robertson,  in  construing  this  clause  of  the  will,  said:  "Th» 
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testator  directed  and  seemed  to  contemplate  but  one  division,  and  that  was 
on  the  marriage  of  his  widow.  In  directing  his  executors  in  that  event  to 
take  bis  whole  estate  and  divide  it  equally  among  his  five  children,  he  added, 
in  effect,  that  if  any  of  them  should  in  the  meantime  die  without  issue,  the 
division  should  be  made  among  the  others,  that  is,  the  division  dirpct<>d  to 
be  made  upon  the  marriage  of  his  widow  for,  after  such  division,  be  directed 
no  other  distribution.  The  dying  without  issue  seems  to  have  been  intended 
not  as  a  qualification  of  the  right  of  each  legatee  after  actual  distribution 
among  them,  but  as  an  explanation  merely  as  to  the  mode  of  division,  and 
a  restriction  upon  the  preceding  and  legatory  sentence  as  to  the  persons  who 
should  be  entitled  to  participate  in  the  division  directed  to  be  made  on  the 
widow's  marriage;  in  other  words,  the  dying  without  issue  was  to  affect 
that  division,  but  not  the  right  of  the  legatees  after  distribution,  according 
to  the  will." 

In  the  very  recent  case  of  Forsythe  v.  Lansing,  Ez'or,  28  Ky.  Law  Bep., 
1064,  the  devise  was  to  the  husband  for  life,  and  at  his  death  to  the  three 
sons  of  testatrix.  In  the  seventh  clause  of  her  will  she  provided  that:  **If 
either  of  ray  sons  die  childless,  then  in  that  event,  his  interest  in  my  estate, 
and  the  above  devises,  is  to  go  to  the  other  living  brothers,  and  in  the  event 
two  of  my  sons  should  die  childless,  then  their  interest  is  to  go  to  the 
^others." 

It  was  held  that  under  this  will  the  three  sons  of  testatrix  were  devised  a 
defeasible  fee,  which  ripened  into  a  fee  simple  at  the  death  of  the  father.  In 
more  reoent  case  of  Lewis  v.  Shropshire's  Trustee,  34  Ky.  Law  Rep.,  839.  the 
clause  of  the  will  construed  was  as  follows:  "I  bequeath  to  my  beloved  wife, ' 
Katherine  Darnaby,  the  whole  of  my  estate,  both  real  and  personal,  during 
her  natural  life,  and  at  her  death  to  be  equally  divided  among  my  children. 
*  *  *  If  any  of  my  children  should  die  leaving  no  heir  or  heirs  of  their 
body  begotten,  then  I  desire  that  their  portion  of  my  estate  be  equally' 
divided  between  my  surviving  children;  but  should  any  of  my  children  die 
leaving  heirs,  then  my  grandchildren  to  have  their  parent's  portion  of  such 
ohild  dying  without  Issue.'* 

In  that  case  it  was  held  that  the  children  took  a  fee  simple  subject  to  be 
defeated  only  in  the  event  of  their  death  prior  to  that  of  the  mother.  This 
rule  of  construction  is  in  harmony  with  section  2843  of  the  Kentucky  Stat- 
utes, which  reads  as  follows:  "Unless  a  different  purpose  appear  frota 
expreFs  words  or  necessary  inference,  every  estate  in  lands  created  by  deed 
or  will,  without  words  of  inheritance,  shall  be  deemed  a  fee  simple,'  or  siicb 
estate  as  the  grantor  has  power  to  dispose  of."  And  is  supported  by  numer- 
ous other  decisions.  (Pol  v.  Benning.  48  Ky.,  623;  Trakton  v.  Woodson,  84 
Ky.,  206;  Duncan  v.  Kennedy,  72  Ky.,  582;  Furgerson  v.  Thompson.  87  Ky., 
619;  Wills  V.  Wills.  85  Ky.,  486;  Dlokerson  v.  Odgen's  Ex'or,  89  Ky.,  168; 
Prewitt  V.  Holland,  92  Ky.,641;  Banks  v.  Ballard's  Ass'ee,  88  Ky.,  481; 
Aultioan  Co.  v.  Gibson's  Guardian,  23  Ky.Lnw  Rep.,  2296.) 

We  are,  therefore,  of  the  opinion  that  J.  H.  Baxcer  took  under  his  father*! 
win  a  defeasible  fee,  subject  to  be  defeated  by  his  death  without  living  issue 
bef'TH  his  mother.  As  he  survived  her,  he  became  invested  with  the  com- 
pletH  fee  simple  title,  which  passed  under  his  deed  to  Lafe  Baxter  In  186&: 

Judgment  affirmed. 
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(Previoas  publioatioD  omitted  by  mistake.) 
ROSS  V.  COMMONWEALTH.    • 

(Filed  NoTember  22.  1900— Not  to  be  reported. ) 

Crlmlnnl  law— Continuance— Evldonoe— Instructions— Conspiracy— Appel- 
lant prosecutes  this  appeal  from  a  conviction  for  murder,  and  Insists  that 
the  court  erred  to  his  prejudice  in  refusing  to  ^rant  him  a  continuance  on 
account  of  absence  of  a  witness  for  him,  but  permitted  said  deposition  to  be 
read  as  evidence  Instead  of  requiring  the  attorney  for  the  Commonwealth  to 
admit  the  truth  of  the  statements.     Held— That  under  amt^ndment  to  iseo- 
tlon  IbO,  Criminal  Code  of  Practice,  the  court  at  a  term  subsequent  to  that 
at  which  the  indictment  was  found  may  permit  the  aflSdavit  as  to  the  state- 
ments of  an  absent  witness  to  be  read  as  the  deposition  of  said  witness,  and 
while  the  court  may,  in   order  to  promote  the  ends  of  justice,  require  that 
the  statements  shall  be  admitted  as  the  truth,  the  court  did  not,  in  this 
oase,  abuse  its  discretion  in  lefusin^  tu  require  said  statements  to  be  read  as 
true.     This  court  is  not  disposed  to  reverse  the  lower  court  on  this  point 
unless  its  abuse  was  flagrant.     The  Commonwealth  was  properly  permitted 
to  introduce  a  witness  to  prove  that  n  witness  introduced  by  the  defendant 
bad,  previous  to  the  trial,  admitted  that  she  was  not  present  at  the  difficulty 
about  which  she  had  testified.    It  was  not  error  for  the  court  to  admit  this 
contradictory  testimony   without  admonishing   the  jury  that  it  was  com- 
petent merely  for  the  purpose  of  contnuiiotion.    It  was  not, prejudicial  for 
the  court   to   use  the  language   "that  there   were  no  other  safe  means  of 
eseape."    As  the  evidence  tended  to  show  that  appellant  inflicted  the  fata} 
wound,  it  was  not  error  to  refuse  to  give  an  instruction  defining  conspiracy. 

John  K.  Hendrioic,  .T.  W.  Bush,  C.  W.  Watts  and  J.  C.  Hodge  for  appel- 
lant. 

Bobt.  J.  Breckinridge  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  courl  by  Judge  Paynter. 

This  is  the  second  appeal  in  this  case.  (Ross  v.  Commonwealth.  21  Ky.. 
Law  Hep..  1344.)  The  appellant  filed  an  affidavit,  and  moved  the  court  for  a 
continuance  of  the  oase  because  of  the  absence  of  Haggard  Niokell,  whose 
testimony,  as  stated  in  the  affidavit,  would  have  had  the  effect  of  contra- 
dicting one  Howell,  who  was  a  witness  for  the  Commonwealth.  The  indict- 
ment had  been  returned  several  terms  before  the  one  during  which  the 
motion  for  a  continuance  was  made,  and  the  court  ruled  that  the  affidavit 
could  be  read  as  the  deposition  of  the  absent  witness.  Section  1  of  the  act 
(Act  May  15.  1886)  amendatory  of  sec r ion  189  of  the  Criminal  Code  of  Prac- 
tice reads  as  follows:  "That  whenever,  in  any  criminal  or  penal  action 
pending  in  any  of  the  courts  of  this  Commonwealth,  an  application  shall  be 
made  by  the  defendant  for  a  continuance,  based  upon  affidavits  stating  the 
absence  of  one  or  more  material  witnesses,  and  the  facts  which  such  absent 
witness  or  witnesses  would,  if  present,  prove,  the  attorney  for  the  Common- 
wealth shall  not  be  compelled,  in  order  to  prevent  a  continuance,  to  admit 
the  truth  of  the  matter  which  it  is  alleged  in  tbe  affidavit  such  absent  wit- 
ness or  witnesses  would  prove,  but  only  that  such  absent  witness  or  wit- 
nesses would,  if  present,  testify  as  alleged  in  the  affidavit.  In  which  event 
the  defendant  may,  on  the  trial,  read  suoh  affidavit  as  the  deposition  of  such 
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abaoDt  witness  or  witDesses,  subject,  however,  to  ezoeptlou  for  Irrelevanoj 
or  inoompetenoy;  atd  the  attorney  for  the  Commonwealth  ihall  be  permit- 
ted to  controvert  the  statement  of  such  affidavit  so  read  by  other  evidence, 
and  to  impeach  snoh  absent  witness  or  witnesses  to  the  same  extent  as  if  he 
were  personally  present:  Provided,  however,  the  court  may,  when,  from  the 
nature  of  the  case,  It  shall  be  of  the  opinion  that  the  ends  of  justice  require 
It,  grant  a  continuance,  unless  the  attorney  for  the  Commonwealth  will  ad- 
mit the  truth  of  the  matter  which  it  is  alleged  in  the  affidavit  such  absent 
witness  or  witnesses  would  testify  to."  The  attorneys  for  the  appellant 
<)ertifled  that  it  was  important  to  have  the  absent  witness  present  in  court 
to  testify,  so  the  accused  might  get  the  full  benefit  of  his  testimony. 
Section  1  provides  that  the  court  may,  when  it  shall  be  of  the  opinion  that 
the  ends  of  justice  require  it.  grant  a  continuance,  unless  the  attorney  for 
the  Commonwealth  will  admit  the  truth  of  the  matter  which  It  Is  alleged 
In  the  affidavit  such  absent  witness  or  witnesses  would  testify  to.  This  sec- 
tion places  it  within  the  discretion  of  the  trial  court  to  determine  whether 
or  not  the  ends  of  justice  require  the  granting  of  a  continuance  unless  the 
attorney  for  the  Commonwealth  will  admit  the  troth  of  the  matter  alleged 
in  the  affidavit.  This  court  would  not  reverse  the  court  below  in  the  exer- 
cise of  the  discretion  authorized  by  the  section  unless  its  abuse  was  flagrant. 
It  was  intended  that  the  trial  judge  should  have  a  veiy  large  discretion  in 
the  matter,  because  the  peace  of  the  Commonwealth  requires  a  speedy  trial 
of  those  who  are  charged  as  being  guilty  of  offenses  against  the  criminal 
and  penal  laws  of  the  State.  In  this  case  the  court  properly  exercised  the 
discretion  conferred  upon  it.  Other  witnesses  testified  to  substantially  the 
same  thing  to  which  it  was  stated  in  the  affidavit  that  Klckell  would  testify. 

Nola  Miller  was  introduced  as  a  witness  for  the  defendant,  who  testified 
that  she  saw  some  part  of  the  difficulty  in  which  the  deceased  lost  his  life. 
The  Commonwealth  introduced  witnesses  to  prove  that  she  told  them  that 
she  had  not  seen  any  of  the  difficulty.  It  is  insisted  that  ttie  court  erred  In 
permitting  this  to  be  done,  without  instructing  the  jury  that  this  evidence 
could  only  be  considered  by  it  for  the  purpose  of  affect! ug  her  eredlbility. 
If  she  had  testified  to  facts  beneficial  to  the  defense,  and  the  Commonwealth 
had  Introduced  testimony  to  prove  that  she  had  made  other  statements  with 
reference  to  the  occurrence,  which,  if  testified  to  by  her,  would  have  tended 
to  establish  the  guilt  of  the  accused,  then  it  would  have  been  the  duty  of 
the  court  to  have  told  the  jury  that  the  stat«*ments  which  the  Common- 
wealth proved  she  had  made,  tending  to  establish  the  guilt  of  the  accused, 
could  not  be  taken  as  evidence  against  him,  except  for  the  purpose  of 
contradicting  her.  In  other  words,  it  would  not  have  been  substantive 
testimony.  The  rule  sought  to  be  applied  here  has  no  application,  because 
the  statements  which  the  Commonweal th  proved  that  she  made  did  not  tend 
to  establish  the  guilt  of  the  accused,  but  were  offered  simply  to  impeach  her 
testimony  by  showing  that  she  had  admitted  a  lack  of  knowledge  as  to  the 
circumstances  attending  the  difficulty. 

Without  going  into  a  discussion  of  the  question  as  to  whether  instructioD 
No.  5  was  erroneous,  it  is  sufficient  to  say  that  it  embodies  the  exact  lan- 
guage susgeeted  by  this  court  on  the  former  appeal  as  being  appropriate  to 
foe  used  in  the  instruction.    It  is  the  law  of  this  case,  whether  it  was  errone- 
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one  or  Dot.  Evod  \t  it  had  been  error  to  use  the  language,  to  wit.  "that 
there  were  no  other  apparently  safe  means  of  escape,  it  was  not  prejudicial 
to  the  rights  of  the  accused." 

From  the  testicnonj  in  the  case  the  Boss  boys  brought  on  the  difficulty, 
■and  did  not  retire  from  it  until  after  the  fatal  wound  was  inflicted.  The 
indictment  charges  that  the  appellant  and  his  brother  Tom  conspired  to 
murder  Walter  Hooks  by  stabbing  him  with  a  knife,  etc.  It  is  insisted  that 
the  court  should  have  given  an  instruction  defining  conspiracy.  It  was  un- 
necessary to  do  BO,  because  it  was  admitted  on  the  trial  that  the  appellant 
inflicted  the  wound  which  resulted  in  Hook's  death,  and  the  jury  found  that 
tie  did  not  do  it  in  his  own  or  his  brother's  defense.  Whether  he  did  or  did 
cot  conspire  with  another  to  slay  the  deceased,  if  he  did  it,  not  in  an  affray 
or  sudden  beat  of  passion,  or  in  his  necessary  self-defense,  or  that  of  his 
brother,  he  was  gu\lty  of -murder.  We  do  not  think  the  court  erred  in  fail- 
ing to  give  an  instruction  defining  conspiracy. 

The  appellant  is  under  twenty-one  years  of  age,  and  established  a  good 
ohaiaoter;  and  while  the  penalty  fixed  by  the  jury  is  heavier  than  that 
llzed  by  some  juries  in  similar  cases,  we  can  not  say  that  the  defendant  has 
not  bad  a  fair  trial. 

The  judgment  is  affirmed. 
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(Filed  February  11,  1908-Not  to  be  reported.) 

Railroads— Negligence— Instructions— Pleading— Appellee  brought  this 
action  for  damages  for  injuries  sustained  by  him  by  reason  of  having  been 
Jerked  or  thrown  from  the  train  as  be  was  about  to  alight  therefrom  at  his 
destination  as  a  passenger.  A  judgment  was  rendered  in  bis  favor,  from 
which  this  appeal  is  prosecuted.  The  complaint  is  urged  as  to  the  instruc- 
tion defining  the  measure  of  damages.  The  first  point  made  is  that  it  submit- 
ted  to  the  jury  the  right  to  assess  damages  for  loss  of  time  sulTered  by  ap- 
pellee. Held— That  the  claim  for  loss  of  time  is  not  specially  pleaded, 
therefore,  neither  proof  can  be  heard  nor  a  recovery  allowed  therefor.  The 
instructiou  fixing  the  measure  of  damages  is  erroneous  in  that  it  uses  the 
following  words:  **And  all  such  further  injury,  if  any,  temporary  or  per- 
manent, which  they  may  believe  from  all  the  evidence  has  accrued,  or  Is  rea- 
-aonably  certain  to  accrue,  as  the  direct  result  of  said  injury.  Said  words 
should  have  been  omitted,  as  it  leaves  the  jyiry  no  guide  except  their  con- 
jecture in  fixing  the  other  damages.  The  permanent  damages  to  which  ap- 
pellee is  entitled  is  a  permanent  reduction  of  appellee's  power  to  earn  money 
resulting  from  the  injury.  As  appellant  was  a  man  of  middle  age  and  for 
«ome  years  had  been  in  feeble  health  and  not  able  to  do  more  than  half  a 
man's  work,  the  jury  should  have  been  told  that  in  et^timating  the  amount 
of  damages  they  should  take  into  consideration  the  age  and  Kituation  of  the 
plaintiff  and  his  earning  capacity  sustained  to  the  injured  limb.  Appellant 
•complains  because  the  court  refused  to  give  an  instruction,  to  the  efff*ct  that 
appellee  was  not  entitled  to  recover  any  t$nm  for  damage  resulting  from 
improper  treatment  of  the  injury.  Held— That  said  instruction  was  properly 
refused  as  the  pleading  was  insufficient  to  authorize  a  finding  on  this  issue. 
Upon  a  return  of  the  case  the  plaintlfi  .should  be  allowed  to  amend  his  peti- 
tion concerning  the  loss  of  time,  and  defendant  should  be  allowed  to  amend 
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its  BDSwer  ooDoernIng  the  speoial  matter  of  contributory  negligence,.  tb» 
neglect  of  treatment  of  the  injury  after  it  was  Inflicted. 

£.  M.  Dickson.  £.  W.  Hines  and  B.  D.  Warfleld  for  appellant. 

Kennedy  &  Williamson  for  appellee. 

Appeal  froni  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  .Tudge  O'Rear. 

Appellee,  a  passenger  on  one  of  appellant's  trains,  sues  for  an  injury  done- 
to  him  by  reason  of  having  been  jerked  or  thrown  from  t'he  train  as  be  wa» 
about  to  alight  therefrom  at  his  destination.  He  alleges  that  he  sustained 
a  serious  injury  to  his  hip,  inflicting  great  and  constant  pain,  and  perma- 
nently impairing  that  member,  so  as  to  destroy,  or  at  least  materially  afleot,. 
his  ability  to  work. 

Appellee  claims  that  after  the  station  had  been  announced  the  train  bad 
stopped,  and  that  he  was  in  the  act  of  going  down  the  steps  when  it  suddenlj 
started  again  with  a  violent  jerk,  and  without  warning,  whereby  he  was 
thrown  to  the  ground  and  caught  between  the  steps  of  the  moving  train  and 
the  platform  and  dragged  some  distance,  inflicting  the  injury  complained  of. 
A  number  of  witnesses  testify  to  having  seen  the  accident,  substantially 
corroborating  appellee's  version  of  it.  An  equal  or  possibly  greater  number,, 
with  apparently  equal  opportunities  for  seeing  the  occurrence,  testify  that^ 
the  train  had  not  stopped  when  appellee  stepped  from  it,  still  holding  to  the 
iron  railing  at  the  steps,  and  that  he  was  thereby  thrown  to  the  ground  and 
injured.  This  question,  however,  was  properly  submitted  to  the  jury  for  it» 
determination,  and  they  have  found  in  favor  of  appellee.  We  can  not  saj 
that  there  is  not  sufficient  evidence  to  support  the  jury's  finding,  or  that  it 
is  palpably  against  the  weight  of  the  evidence. 

The  following  instruction  was  given  to  the  jury : 

"1st.  It  is  admitted  by  the  pleadings  that  on  the  11th  day  of  August,  IdOO, 
the  defendant  received  plaintiff  as  a  passenger  on  one  of  its  trains,  and 
agreed  to  carry  him  from  Carlisle,  Ey.,  to  Pleasant  Valley,  Ky.,  both 
of  said  places  being  regular  stations  on  the  line  of  defendant's  road,  and  if 
the  jury  believe  from  all  the  evidence  that  the  defendant,  by  its  hgents  and 
employes,  cried  out,  'all  off  for  Pleasant  Valley,'  as  said  train  was  Blowing 
up  for  said  station,  and  that  plaintiff  then  immediately  left  the  oar  in  whlob 
he  was  riding,  as. soon  as  the  train  stopped,  and  immediately  proceeded  to 
go  down  the  steps  leading  from  said  oar  to  the  place  where  passengers 
usually  alight  at  said  point,  but  that  before  plaintiff  had  reasonable  time  to 
get  off  said  steps  the  defendant,  by  its  agents  and  employes,  carelessly  and 
negligently  caused  said  train  to  start  forward  with  a  jerk,  and  that  said  for- 
ward movement  of  the  train  threw  plaintiff  forward  and  off  of  said  steps  to 
the  ground,  whereby  he  was  injured,  they  ought  to  And  for  the  plaintiff  in 
damages  in  such  a  sum  as  will  reasonably  compensate  him  for  his  physical 
and  mental  suffering,  if  any,  and  loss  of  time,  if  any,  and  all  .such  further 
injury,  if  any,  temporary  oi  permanent,  which  they  may  believe  from  all 
the  evidence  has  accrued,  or  le  reasonably  certain  to  accrue,  as  the  direct  re- 
sult of  said  injury;  and  if  the  jury  further  believe  from  all  the  evidence 
that  snid  injury  was  the  result  of  gross  carelessness  and  negligence  on  the 
part  of  the  defendant,  they  may  in  addition  to  such  compensatory  damages. 
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at  above  indicated,  award,  in  their  dlsoretlon,  punitive  damagee,  not  ezced- 
ing  in  all  lo.OOO^  ihe  amount  claimed  in  plaintiff'i  petition." 

The  complaint  is  against  that  part  of  the  instruction  defining  the  measure 
of  damages.  T^e  first  point  made  against  the  instruction  is  that  it  sub- 
mitted to  the  jury  the  right  to  assess  damages  for  loss  of  time  suffered  by 
appellee.  The  petition  contains  this  allegation  only  on  this  subject:  "That 
in  addition  to  his  (plaintiff's)  suffering  he  has  been  unable  since  he  received, 
said  injury  to  do  ordinary  farm  work,  and  that  he  has  been  permanently  In- 
jured and  disabled  by  reason  of  the  injuries  and  wrong  aforesaid,  and  has- 
been  damaged  in  the  sum  of  $.S,000. '* 

This  allegation  would  seem  more  especially  to  refer  to  the  extent  tind  na- 
ture of  plaintiff's  injury  than  to  the  fact  that  by  reason  of  it  he  had  lost 
time.  But  it  also  conveys  the  idea  that  by  reason  of  the  injury  plaintiff  had 
been  unable  to  do  farm  work,  and  because  of  that  fact  he  had  lost  time  of  a- 
peculiar  and  special  value.  It  is  not  stated  in  the  p}eadings  that  he  was  a 
farmer,  or  had  ever  been  so  employed,  nor  is  the  damage  resulting  from  hiB< 
being  impaired  in  his  power  to  follow  this  special  vocation  6et  out. 

It  Is  the  well-settled  rule,  and  a  just  one,  that  a  claim  for  special  dam- 
ages, such  as  for  loss  of  time,  where  it  is  of  special  value,  medical  bills,  etc., 
must  be  specially  pleaded  before  either  proof  can  be  heard  or  a  recovery 
allowed  therefor.  (Jesse  v.  Shuck,  11  Ky.  Law  Bep.,  468;  L.  &  N.  B.  B. 
Go.  V.  Beynolds,  24  Ky.  Law  Bep.,  1402.) 

Appellant  had  a  right  to  have  the  matters  relied  upon  so  pleaded  that  it 
could  determine  whether  it  would  admit  or  deny  the  averments  relating 
thereto.  If  the  petition  had  been  taken  pro  confesso  by  reason  of  the  failure 
of  appellant  to  plead,  appellee  could,  as  special  damages,  have  recovered  at 
most  but  a  nominal  sum.  The  Instruction,  however,  is,  in  our  opinion,  sus> 
oeptible  of  graver  criticism  than  the  cme  just  made,  in  that  it  authbrizea 
the'  jury  to  compensate  appellee  "for  all  such  further  injury,  temporary  or 
permanent,  which  they  may  believe  from  all  the  evidence  has  accrued,  or  ia 
reasonably  certain  to  accrue,  as  the  direct  result  of  said  injury."  What  other 
injury?  What  standard  or  measure  is  here  given  to  the  jury?  No  limita- 
tion is  placed  upon  their  imagination  or  conjecture!  At  best  it  has  beeD> 
found  extremely  difficult,  if  not  impossible,  to  accurately  measure  damagea 
in  such  cases  under  the  most  carefully  guarded  legal  limitations.  The  jury 
should  be  limited  in  assessing  damages  fur  personal  injuries,  not  resulting- 
in  deuth,  independent  of  punitive  damages,  to  compensation  which  in  its. 
legal  signification  consists  in  renumeratlon  for  loss  of  time,  necessary  ex- 
penditures, for  mental  and  physical  suffering  resulting  from  the  injury, 
and  for  permanent  disability,  if  such  be  the  result,  and  where  proper  aver- 
ments  relative  thereto  are  made,  and  the  court  should  so  inform  the  jury, 
instead  of  leaving  to  them  to  determine  the  legal  import  of  the  true  damages 
sustained  by  the  plaintiff.  (Parker  v.  Jenkins,  3  Bush,  691.)  The  per- 
manent disability  referred  to  is  a  permanent  reduction  of  appellee's  power 
to  earn  money  resulting  from  an  injury  caused  by  the  negligent  act  of  ap- 
pellant in  question.  (Muldraugh's  Hill,  C.  &  G.  T.  P.  Go.  v.  Maupin,  7i^ 
Ky.,  105;  L.  &  N.  B.  B.  Go.  v.  Gase,  9  Bush,  736.) 

It  was  shown  in  this  case  that  appellee  was  a  man  past  middle  age,  and 

vol.  21—103 
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there  wa*  some  eyidenoe  that  for  some  years  be  bad  been  of  ioflrxD  health, 
«Dd  that  he  had  frequently  complained  that  he  was  unable  to  do  more  than 
a  half  day's  or  half  a  man's  work.  It  was  not  proper,  therefore,  for  the 
jury  to  have  considered  the  Injury  sued  for,  assuming  him  to  have  been  a 
robust  person,  sound  In  health,  but  they  should  ha^e  been  told  that  In  esti- 
mating the  amount  of  damages  they  should  take  Into  oonsideratton  the  age 
and  situation  of  the  plaintiff,  and  his  earning  capacity,  in  fixing  the  dam- 
age sustained  by  the  want  of  the  limb  injured.  (Greer  v.  L.  &  N.  R.  R.  Co., 
94  Ky..  177.) 

The  phrase,  ''and  all  such  further  injury,  if  any,  temporary  or  permanent, 
which  they  may  believe  from  all  the  evidence  has  accrued,  or  is  reasonably 
certain  to  accrue,  as  the  direct  result  of  such  Injury,"  should  have  been 
omitted. 

Appellant  asked,  and  the  court  refused  to  give,  the  following  instruction: 
"The  court  instructs  the  jury  that  the  plaintiff  is  not  entitled  to  recover 
any  sum  for  damage  resulting  to  him  from  any  unskillful  or  improper  treat- 
ment of  any  injury  he  may  have  received  in  the  accident  complained  of  as 
•occurring  at  Pleasant  Valley." 

This  instruction  is  predicated  upon  this  line  of  evidence  introduced  by  ap- 
pellant at  thetrinl;  the  condition  of  the  injured  limb  at  the  time  of  the  tiial 
showed  that  it  was  lengthened  about  two  inches  more  than  normal.  This 
was  because  the  thigh  bones  had  left  the  acetabulum.  It  was  the  theory 
presented  by  appellee  that  this  condition  of  the  hip  joint  was  caused  by  the 
severe  wrench  and  contusion  received  when  he  was  thrown  from  appellant's 
train,  by  which  the  ligaments  about  that  joint  were  ruptured  and  torn, 
allowing  the  femur  to  slip  down.  There  was  evidence,  however,  for  appel- 
lant that  appellee  did  not  call  a  competent  and  skillful  physician  when  in- 
jured; that  he  npglected  the  advice  and  directions  his  physician  gave  him 
and  refused  to  obey  them ;  that  by  his  own  negligence  in  persisting  in  walk- 
ing about  upon  the  Injured  limb,  and  in  falling  to  have  it  treated  by  a  com- 
petent and  skillful  surgeon  at  the  time,  he  has  so  aggravated  his  injury  as 
CO  produce  the  permanent  ill  effect  of  which  he  complains,  and  that  but  for 
this  species  of  his  negligence  the  injury  could  have  been  and  would  have 
bealed  entirely,  and  within  a  few  weeks,  or,  at  most,  a  few  months. 

A  very  satisfactory  treatment  of  this  subject  may  be  found  in  Thompson's 
Commentaries  on  the  Law  of  Negligence,  section  203.  It  is  there  said,  and 
sustained  by  the  authorities  cited:  "Undoubtedly  the  person  injured  is 
bound  to  use  ordinary,  care  in  treating  the  injury,  an^  can  not  recover  from 
the  author  of  the  injury  enhanced  damages  growing  out  of  his  own  want  of 
ordinary  care  in  procuring  medical  or  surgical  aid  to  treat  it.  In  other 
^ords,  if  he  neglects  to  use  such  means  to  effect  a  recovery  as  an  ordinarily 
prudent  person  would  use,  under  like  circumstances,  he  can  not  recover 
damages  for  any  aggravation  of  his  Injury,  growing  out  of  such  neglect. 
*  *  *  But  his  neglect  in  this  regard  bears  only  upon  the  ejitent,  and  not 
upon  his  right  of  recovery  for  the  injuries.  ♦  *  •  It  is  his  duty  to  use 
ordinary  care,  under  the  circumstances,  in  employing  surgeons,  nQrsea, 
etc. ;  but,  having  done  so,  the  law  does  not  make  him  an  insurer  that  they 
will  commit  no  mistakes  in  treating  him.  •  •  *  If  he  employs  a  repu- 
table physician  and  surgeon,  and  follows  his  directions  as  to  the  treatment 
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^f  the  lojary>  aotll  snob  pbysioiaD  or  anrgeoD  diiobarges  himself  from  tb« 
5Mi8e,  thA  patieDt  oaD  Dot  be  obarged  witb  negligeDce  Id  oaoslDg  an  aggrava- 
tion of  tbe  injury,  beoanae  tbe  result  of  it  was  more  severe  tban  was  antioi- 
liated.  *  *  *  Negligent  in  juries  bave  been  some  times  aggravated  by  delay 
tn  ealHng  in  tbe  services  of  a  pbysioian  or  surgeon.  In  suob  a  case  it  seems 
that  it  would  generally  be  a  question  for  tbe  jury  wbetber  suob  delay  was 
^be  result  of  negligence  or  of  want  of  ordinary  care  under  all  tbe  circum- 
stances of  tbe  case."  (L.  Ss  N.  B.  R.  Go.  v.  Kingman,  18  Ey.  Law  Rep., 
^9;  Central  Passenger  Go.  v.  Rone,  16  Ey.  Law  Rep.,  211;  Seoord  v.  St.  P., 
M.  &  M.  R.  R.  Go.,  18  Fed.  Rep..  SSI.) 

The  court  is  of  opinion  that  tbe  instruction  asked  for  and  quoted  above  is 
not  broad  enough  to  prevent  all  tbe  features  of  this  question  as  they  should 
have  been,  and  furthermore  we  are  of  opinion  that  under  tbe  issues  in  this 
tsaae  an  instruction  upon  tbe  law  on  this  subject  was  not  authorized.  In 
^bls  jorifidiotion  contributory  negligence  must  be  pleaded.  In  this  case  it  is 
l)leaded  in  this  language:* "The  defendant  for  further  answer  says  that  the 
plaintiff,  by  bis  own  carelessness  and  negligence,  caused  the  injury  or  in- 
juries of  which  he  complains  in  his  petition,  and  but  for  such  contributory 
negligence  on  the  part  of  the  plaintiff  said  injury  or  injuries  complained  of 
by  him  in  his  petition  herein  would  not  have  occurred  to,  or  have  been  sus- 
tained by,  him." 

This,  however,  has  reference  to  the  act  by  which  the  injury  was  inflicted. 
If  tbe  defendant  contemplated  putting  in  issue  tbe  plaintiff's  contributory 
negligence  subsequent  to  the  occurrence  for  which  he  sued,  which  negleol 
went  to  aggravate  his  damages,  the  facts  constituting  it  should  have  been 
-alleged  so  as  to  have  allowed  an  issue  to  be  joined  thereon,  and  the  produc- 
tion of  tho  proof  to  meet  it.  Under  tbe  state  of  pleadings  tbe  court  is  of 
-opinion  that  the  instruction  was  properly  refuBc^d.  Upon  the  return  of  tbe 
tsase,  however,  tbe  plaintiff  should  be  allowed  to  amend  bis  petition,  if  be 
elects  to  do  so,  concerning  the  loss  of  time  asserted  in  his  proof,  and  the  de- 
fendant should  ha  allowed  to  amend  its  answer,  if  it  elects  to  do  so,  con- 
cerning the  special  matter  uf  contributory  negligence  discussed. 

Judgment  reversed  and  cause  remanded  for  proceedings  not  inconsistent 
herewith. 


REPUBLIC  IRON  AND  STEEL  WORES  v.  GREGG. 

(Filed  February  12,  1908— Not  to  be  reported.) 

Master  and  servant— Negligence— Evidence— Appellec^was  an'  employe  in 
-appellee's  employ  in  its  mill,  and  had  been  so  employed  about  twenty-flVe 
^ears,  and  for  five  years  had  operated  what  is  known  as  the  alligator  shears. 
At  the  time  tbe  injuries  sued  for  were  sustained  appellee  was  engaged  in 
tsutting  gas  pipe  with  the  shears.  On  the  afternoon  previous  appellee  bad 
-tiomplained  to  the  millwright  that  his  shears  were  dull  and  loose,  and  be 
promised  to  repair  same.  On  the  morning  following  he  renewed  his  com- 
plaint to  the  millwright,  who  again  promised  to  repair  same,  but  before  he 
dfd  so  a  piece  of  pipe  was  thrown  up,  catching  his  band  between  the  iron 
-and  tbe  shears,  inflicting  severe  injuries  to  his  hand.  A  suit  for  damages 
T^\ilCed  m  a  verdict  and  judgment  for  I860  for  appellee,  from  which  this 
-4^peal  is  pro^uted.    On  the  trial  appellant  offered  to  prove  that  the  same 
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ahearfl  were  operated  for  several  weeks  afterwards  without  resulting  Id  aosr 
itijary.    Od  the  other  hADd,  appellee  offered  to  prove  that  subsequent  to  tbi»- 
lo jury  the  shears  were  -  screwed  up,  Which  presented  any  Injury  afterwards- 
oeonrrlnff.    The  court  properly  rejected  the  testimony  offered  by  etich  party, 
as  it  was  incompetent.    The  court  properly  instructed  the  jury  as  to  tbe- 
duty  of  appellan.t^to  provide  machinery  that  whs  reasonably  safe  for  his  ser- 
vant^, and  directed  the  jpry  that  appellee  was  not  deprived  of  his  right  to- 
recover  damagtis  by  coiitiuulug  the  operation  ft  fhUI^  machinery  for  a  reason- 
able time  after  the  millwright  had  promise U  to  reptiir  Bame.     The  vi-rdlot  is- 
not  against  the  weight  of  the  evidence,  aud  lb  not  txcessive. 

Myers  &  Howard  and  £d.  W.  Strong  for  appellant. 

B.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  'Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  George  W.  Gregg,  who  is  sizty^seven  years  old,  was  a  laborer  li^ 
appellant's  employ  in  its  mill.  He  had  been  employed  in  the  mill  tweuty- 
five  years,  and  for  five  years  had  operated  what  Is  known  as  the  alligator- 
shears,  which  are  in  principle  like  a  pair  of  scissors,  the'  knives  being  about 
two  feec  long;  the  lower  arm  is  stationary;  the  upper  one  is  worked  by 
means  of  a  crank  set  in  motion  by  machinery.  Until  about  Ave  days  before 
the  accident  he  had  been  employed  in  cutting  sheet  iron,  but  for  the  last- 
five  days  had  out  gas  pipe,  one  inch  in  diameter.  His  duty  was  to  cot  the 
pipe  into  pieces  about  eight  inches  long  preparatory  to  its  going  into  tbe 

'  furnace.  On  the  evening  before  he  was  injured,  according  to  his  testimony, 
he  complained  to  the  millwright  that  his  shears  were  out  of  order,  tbe 
knives  being  dull  and  loose.    The  millwright  promised  to  ^x  them,  but 

'  failed  to  do  so.  The  next  morning  he  made  the  same  complaint  and  the 
millwright  again  promised  to  fix  them,  but  before  he  had  done  bo,  nbout  10* 
o'clock  that  morning,  when  he  was  holding  a  piece  of  pipe  about  eighteen 
or  twenty  inches  long,  in  the  effort  to  out  it  with  the  shears,  the  pipe  was 
thrown  upward  against  the  upper  jaw  of  the  shears,  catching  his  ^eft  hand 
between  tbe  two,  and  inflicting  an  injury  which  substonfcially  destroyed  tbe 
use  of  that  hand.  The  jury  to  whom  the  case  was  submitted  found  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $850,  which  is  not  excessive  under  the 
evidence. 

The  chief  complaint  relates  to  the  exclusion  of  evidence  by  tbe  court. 
The  defendant  insisted  that  the  shears  were  not  out  of  order,  and  tbe  proof 
offered  by  it  as  to  the  condition  of  the  shears  at  the  time  of  the  injury  wae 
all  admitted  by  tbe  court.  In  addition  to  this  it  offei^  to  show  that  after 
the  injury,  for  a  period  of  from  four  to  six  weeks,  the  same  shears  were 
operated  by  three  other  employes  in  the  same  condition  as  when  appellee- 
was  hurt,  and  that  no  accident  or  injury  resulted  therefrom.  This  evidesoe 
was  excluded  by  the  court.  The  plaintiff  in  rebuttal  offered  to  show  that 
after  he  was  hurt,  and  before  any  one  else  worked  with  the  shears,  tbe 
assistant  of  the  millwright  tightened  up  the  bolts  and  put  them  in  ox^er. 
This  evidence  was  also  excluded.  After  reading  tbe  entire  bill  of  exceptione 
we  do  not  see  that  there  was  any  substantial  error  in  these  rulings  of  the 
court.    On  the  contrary,  we  are  rather  inclined  to  think  that  tbe  testimoiiy 
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^Ttbe  witneflses  was  substantially  gotten  before  tbe  jury,  unless  it  was  com 
patent  to  show  that  no  aocldent  or  injury  resulted  from  tbe  operation  of  tbe 
-sbears  after  appellee  was  burt.    Proof  of  tbis  sort  would  only  furnlsb  grounds 
tor  an  argument,  and  tbe  welgbtof  it  would  depend  on  tbe  probability  of  tbe 
xsonditions  being  tbe  same.    Tbere  migbt  be  several  reasons  wby  no  accident 
occurred  after  appellee- was  injured,  and  yet  bis  cause  of  action  for  bis  in- 
Jury  may  bave  been  well-founded  in  fact.    A  party  can  not  make  evidence 
for  himself.    The  mere  absence  of  any  injury  for  six  weeks  after  appellee 
was  burt  migbt  have  been  due  to  special  steps  taken  in  anticipation  of  a 
suit,  or  to  precautions  suggested  by  bis  injury.     Tbe  court  allowed  great 
latitude  to  tbe  defendant  in  getting  before  the  jury  all  its  witnesses  knew 
-as  to  tbe  actual  condition  of  tbe  shears  at  the  time  of  the  injury,  and,  on  the 
whole,  we  think  that  the  defendant's  case  was  fairly  gotten  before  the  jury. 

The  millwright  denied  that  he  had  promised  to  repair  the  shears,  or  that 
they  were  out  of  order,  but  tbe  verdict  of  the  jury  is  not  palpably  against 
the  evidence  on  either  of  these  questions.    So  short  a  time  had  elapsed  after 
Ibe  making  of  the  promise  to  repair,  if  it  was  made,  that  it  can  not  be  said 
that  an  unreasonable  time  had  elapsed  for  the  execution  of  the  promise,  and 
^we  do  not  see  that  tbere  was  any  error  in  the  instructions  of  the  court  on 
'4hts  subject.    It  is  also  complained  that  tbe  instructions  of  tbe  court  do  not 
submit  to  the  jury  whether  tbe  shears  were  in  a  reasonably  safe  and  proper 
-condition  for  use  by  appellee  if  be  was  exercising  ordinary  care;    but  the 
phraseology  of  Instruction  1,  given  by  tbe  court,  is  substantially  taken  from 
Instruction   "A."  asked  by  the  defendant.    Besides,  by  tbe  instruction  of 
the  court  the  jury,  in  order  to  And  for  the  plaintiff,  were  required  to  believe 
*'that  the  plaintiff  at  tbe  time  of  tbe  injury,  and  in  doing  his  work  at  said 
-shears,  was  exercising  such  care  as  is  ordinarily  exercised  by  ordinarily 
careful  and  prudent  persons  under  tbe  same  or  similar  circumstances  in  the 
same  or  similar  business;"  and  also  that  "the  shears  mentioned  in  the  proof, 
and  at  which  plaintiff  was  injured,  were  in  a  defective  condition,  or  in  a 
condition  unfit  for  work,  and  that  tbe  injury  to  plaintiff  was  caused  solely 
by  tbe  said  defective  or  unfit  condition  of  said  shears."    Tbe  proof  for  tlie 
-defendant  was  directed  to  showing  that  tbere  was  nothing  wrong  with  the 
shoars,  and  that  tbe  millwright  liad  not  promised  to  repair  them.     If  the 
shears  were  in  tbe  condition  an  shown  by   plaintiff,  the  operation  of  them 
would  necessarily  be  dangerous,  for  when  the  knives  were  loose  and  would 
not  out,  they  would  naturally  draw  the  thing  between  them  which  was  in- 
tended to  be  cut,  just  as  a  loose  pair  of  scissors  will  do  when  dull.    Tbe  in- 
-structions  of  tbe  court  fairly  submitted  to  tbe  jury  the  real  issue  in  the  case. 
The  question  of  contributory  negligence,  under  the  proof,  was  for  tbe  jury, 
^nd  this,  too,  by  appropriate   instructions  was    clearly  submifcted   to  them. 
On  the  whole  case,  we  see  no  substantial  error  in  the  trial.    • 

-Jiidgment  affirmed. 
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THOMAS,  &o.  ▼.  CONRAD. 

(Filed  February  18,  1908— Not  to  be  reported.) 

LsDdlord  and  teoaDt— Ltablllty  of  landlord  to  repair— Correottng  mietak^ 
in  ooD tract— Appellee  purchased  a  building  at  a  cost  of  140,000.  and  leased  it 
to  appellants  for  a  period  of  ten  years.    Appellee  agreed  to  add  improve^ 
ments  to  the  building  to  cost  115,200,  and  appellants  agreed  to  pay  as  rental 
therefor  annually  a  sum  equal  to  7  per  cent,  per  annum  on  the  total  cost  of~ 
the  building   and  improvements,  besides   taxes  and  street  improyements. 
Pursuant  to  the  contract  the  appellants  took  possession  of  the  property  and 
for  a  period  of  five  years  discharged  all  the  obligations  of  the  lease.    At  tha 
end  of  that  period  the  roof,  which  had  been  placed  upon  the  building  as  i^ 
part  of  the  improTcments,  became  so  worthless  by  reason  of  natural  wear  and 
tear  and  natural  decay  that  the  building  was  worthless  for  a  tobacco  ware^ 
house,  for  which  it  was  used.    Appellants  requested  appeUee  to  put  a  new 
roof  on,  and  he  refused  to  do  so.    Appellants  put  on  a  new  roof  and  with, 
held  enough  of  the  rent  to  pay  for  same,  and  this  appeal  involves  their  right, 
under  the  lease  to  compel  the  landlord  to  pay  for  the  new  roof.    One  of  the-* 
provisions  in  the  lease  is  that  the  tenant  will  keep  the  property  in  as  good 
condition  as  same  is  in  when  the  improvements  are  completed,  natural  wear- 
and  tear  excepted.    Another  provision  is  that  at  the  termination  of  the  lease 
the  property  is  to  be  returned  to  the  landlord  in  as  good  order  as  when  re- 
ceived, natural  wear  and  tear  excepted.    Held— That  as  there  is  no  obliga- 
tion in  the  lease  requiring  vhe  landlord  to  make  repairs,  appellants  can  not 
require  him  to  make  same  or  pay  for  any  that  they  may  make.    But  as  ap^ 
pellants  aver  that  the  provision  requiring  the  landlord  to  make  repairs  waft. 
omitted  from  the  lease  by  mistake,  they  are  entitled   to  have  the  mistake 
corrected  if  such  mistake  was  made,  so  as  to  conform  to  the  agreement  of* 
parties. 

Humphrey,  Burnett  &  Humphrey  for  appellants. 

Wm.  Krieger  and  B.  K.  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellants,  W.  J.  Thomas,  &c.,  leased  from  the  appellee,  Conrad,  a^ 
certain  building,  situated  at  the  corner  of  Tenth  and  Main  streets,  in  th»> 
city  of  Louisville,  for  a  period  of  ten  years.    The  following  facts  appear : 
Conrad  purchased  the  property  for  $40,000,  and  agreed  with  the  lessees  U^ 
remodel  the  building  in  a  way  particularly  specified  at  a  coE^t  of  tlS.SOO,  th» 
work  to  be  done  under  the  supervision  of  the  lessees.    The  lesseea  were  tc^ 
keep  the  property  insured  during  the  progress  of  the  improvements  and 
thereafter  during  the  term  of  the  lease.    As  a  rental  for  the  property  tb»- 
lessees  agreed   to  pay  the  lessor  annually  a  sum  equal  to  7  per  cent,  per- 
annum  on  the  cost  of  the  property  and  improvements,  which  rental  was  tc^ 
be  paid  quarterly,  and.  in  addition  thereto,  they  were  to  pay  all  city,  Stat*- 
and  county  taxes,  all  street  Improvements  and  apportionment  warrant*, 
assessed  against  the  property  by  the  city. 

Pursuant  to  the  contract  the  lessees  took  possession  of  the  property,  an^ 
for  a  period  of  five  years  they,  or  their  assignee,  discharged  all  of  the  obligs^^ 
tions  imposed  by  the  lease.  At  the  end  of  that  period  the  roof,  which  hA^ 
been  placed  upon  the  building  as  a  part  of  the  improvements,  beoame  a^^ 
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wortbleas  by  natural  wear  and  tear  and  natural  decay  that  it  no  longer 
served  the  purposes  of  a  roof,  and  oould  nut  be  repaired.  The  only  thing 
that  oould  be  done  to  enable  the  parties  to  occupy  the  warehouse  (the  build- 
Ing  was  to  be  used  as  a  tobacco  warehouse)  for  the  storage  of  tobacco  and 
the  general  purposes  for  which  it  was  used  was  to  place  a  new  roof  upon  it. 
The  lessees  requested  the  lessor  to  put  it  on,  but  he  refused  to  do  so;  there- 
upon the  lessees  did  so,  and  withheld  sufficient  rent  to  reimburse  them  the 
expense.  This  action  was  Instituted  to  recover  the  ^ent  and  the  appellanta 
sought  to  plead  the  cost  of  the  roof  as  an  offset  against  it.  The  foregoing 
facts  were  averred  in  the  answer,  to  which  the  court  sustained  a  demurrer. 

The  question  here  for  consideration  is  as  to  the  right  of  the  lessees  to  place 
the  new  roof  upon  the  building  at  the  cost  of  the  lessor.  It  is  insisted  that 
as  the  lessor  did  not  agree  to  repair  the  building  during  the  period  of  the 
lease,  or  to  restore  such  parts  as  might  be  destroyed  by  natural  wear  and  tear 
and  decay,  he  was  under  no  obligation  to  do  so,  and  the  lessees  oould  not  do 
so  and  compel  him  to  pay  the  expense. 

There  are  two  provisions  of  the  lease  bearing  upon  this  question,  which 
read  as  follows :  "And  the  second  parties  further  agree  and  bind  themselves,, 
their  heirs,  ezecutcii'S  and  assigns,  to  make  all  repairs  on  the  said  property 
during  the  pendency  of  the  said  lease  and  to  keep  the  said  property  in  good 
and  substantial  repair  during  the  continuance  of  said  leas^  as  the  same  is 
in  when  the  improvements  are  completed  by  the  said  first  party,  natural 
wear  and  tear  excepted." 

Fourth  paragraph  :  "At  the  termination  of  this  lease,  as  herein  provided^ 
the  second  parties  will  surrender  peaceable  possession  of  said  premises  in  as 
good  order  as  when  received  by  them  in  its  completed  condition,  the  im- 
provement herein  stipulated  for  having  been  made  by  the  first  party  as  afore- 
said, natural  wear  aud  tear  and  natural  decay  and  injury  or  destruction  by 
fire  or  other  cause,  not  the  fault  of  the  second  parties,  excepted. " 

At  common  law  the  covenant  of  the  tenant  to  pay  rent  obligated  him  to 
do  so,  even  though  the  premises  were  destroyed  by  inevitable  casualty.  (Red- 
ding V.  Hall,  1  Bibb).  639;  Bohannon  v.  Lewis,  3  T.  B.  Mon..  880;  Helburn 
V.  Mefiord,  7  Bush,  174.) 

If  a  tenant  withciut  any  qualification  agrees  to  repair  and  return   the 
premises  at  the  expiration  of  the  term  in  substantially  as  good  condition  aa 
when  received,  his  violation  of  his  covenant  to  dn  so  will  make  him  liable. 
(Brasbear  v.  Chandler,  6  T.  B.  Mon.,  160;  Proctor  v.  Keith,  12   Mon.,  264. > 

In  Brasbear  v.  Chandler  the  tenant  agreed  that  he  would  deliver  the  farm 
to  the  landlord  in  "good  tenantable  repair  in  every  respect. "  The  court 
held  that  he  was  conq,p4al|led  to  do  so,  although  the  premises  were  not  in  good 
repair  when  received. 

In  Procter  v.  Keith  the  tenant  agroed  "not  to  su£Fer  any  of  the  fencing  to 
rot  down  and  was  to  keep  it  in  good  repair,  natural  wear  exqepted."  The 
fencing  was  washed  away  by  a  freshet,  and  the  court  held  that  the  tenant'a 
covenant  imposed  upon  him  the  duty  of  rebuilding  the  fence. 

At  that  time  section  2297,  Kentucky  Statutes,  was  not  in  force.  Ic  reads 
as  follows:  "Unless  the  contrary  be  expressly  provided  for  in  the  writing, 
DQ^agreement  of  a  lessee  that  he  will  repair,  or  leave  the  premises  in  repair, 
shall  have  the  effect  of  binding  him  to  erect  similar  buildings,  if  without 
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his  fault  or  negleot  th^  same  may  be  destroyed  by  fire  or  other  casualty;  Dor 
«ball  a  tenant,  unless  be  otherwise  ood tracts,  be  liable  for  tbe  rent  for  the 
remainder  of  his  term  of  any  building  leased  by  him,  and  destroyed  during 
the  term  by  fire  or  other  casualty  withoat  his  fault  or  neglect." 

Had  the  above  statute  been  in  force  the  court  would  not  have  compelled 
the  tenant  to  restore  tbe  fence.  (Sun  Insurance  OflSce  v.  Yarble,  103  Ey., 
758. ) 

In  stating  the  foregoing  conclusion  we  have  practically  agreed  with  coun- 
sel for  appellee  and  for  appellant.  The  lessees  covenanted  to  keep  the  prop- 
erty in  good  and  substantial  repair  during  the  continuance  of  the  leage  as 
same  was  when  the  improvements  were  completed,  "natural  wear  and  tear 
excepted."  They  agreed  to  surrender  the  premises  in  as  good  order  as  when 
received  by  them,  ''natural  wear  and  tear  and  natural  decay  and  injury  or 
destruction  by  flre  or  other  cause,"  not  their  fault,  excepted.  These  stipula- 
tions certainly  Impose  no  obligation  upon  the  lessees  to  make  repairs  upon 
the  building  Tendered  necessary  by  natural  wear  and  tear  and  natural  decay 
or  injury  or  destruction  by  flre  or  other  cause.  Against  such  liability  there 
is  an  express  Btipulatlon.  The  parties  contemplated  that  it  should  be  occu- 
pied for  ten  years  as  a  tobacco  warehouse,  and  that  the  rent  should  be  paid 
during  that  period  unless  the  appellees  were  exonerated  by  their  contract  or 
by  the  section  of  statutes  quoted,  or  because  of  the  failure  of  the  lessor  to 
keep  an  obligation  imposed  upon  him  by  the  terms  of  the  contiact. 

If  the  building  had  been  damaged  or  destroyed  by  fire  or  other  cause,  not 
the  fault  of  tbe  lessees,  and  the  landlord  refused  to  restore  it,  certainly  the 
tenants  could  not  be  compelled  to  retain  the  building  oi  premises  and  ptiy 
the  rent.  They  were  both  exempted  from  this  liability  by  reason  of  the 
statute  and  their  covenants  against  it.  It  will  be  observed  that  there  is  no 
promise  contained  in  the  lease  that,  in  the  event  tbe  property  is  destrnyed 
by  fire  or  other  cause,  or  that,  if  It  should  become  untenantable  by  reason 
of  the  natural  wear,  tear  and  decay,  the  landlord  will  reiiair  or  rebuild  as  the 
case  might  be.  The  lessees  entered  into  the  cnutract  without  providing 
against  such  a  contingency.  At  common  law,  unless  there  was  an  express 
obligation  to  that  effect,  the  landlord  was  not  required  to  make  repairs  upon 
property  during  the  terra  of  the  lease.  He  was  entitled  to  collect  his  rent, 
even  if  the  property  was  destroyed  by  Are  or  other  casualty,  although  no 
obligation  rested  upon  hira  to  restore  the  property.  The  statute  which  we 
have  quoted  does  not  impose  an  obligation  upon  the  landlord  to  repair  or 
rebuild,  but  its  purpose  was  to  modify  tbe  rigor  of  the  common  law  and  to 
relieve  ilie  tenant  from  the  liability  to  rebuild  under  covenant  that  he  would 
keep  t)ip  premises  in  repair,  and  to  relieve  him  from  the  payment  of  rent 
durlnji  rlie  remainder  of  the  term  if  the  leased  building  was  destroyed  by 
flre  or  other  casualty  without  his  fault  or  neglect.  So  the  common  law  pre- 
vails, except  as  modified  by  the  statute. 

The  authorities  do  not  support  tbe  claim  of  counsel  for  appellants,  that 
there  is  an  implied  obligation  arising  from  tbe  contract  upon  the  landlord 
to  pay  the  expense  of  the  roof;  they  are  against  such  claim.  In  Proctor  v. 
Keith  it  appeared  that  there  was  no  covenant  in  the  lease  which  required 
the  landlord  to  make  the  repairs.  The  tenant  was  injured  by  the  lessor's 
failure  to  restore  a  fence  which   had   been  washed  away  by  a  freshet.     lie 
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tslalmed  that  the  landlord  had  verbally  promiaed  to  do  so.  The  lease,  how- 
-ever,  did  not  contain  such  a  stipnlation.  The  conrt  was  called  upon  to  con- 
sider the  qnestton  of  the  alleged  promise,  and  said :  "The  agreement  did  not 
contain  any  stipulation  upon  the  part  of  the  lessor  to  make  repairs  of  any 
kind;  nor  does  it  contain  any  provision  exempting  the  tenant  from  the  pay- 
ment of  rent,  in  consequence  of  th^  deterioration  of  the  premises  on  account 
<of  unavoidable  accident.  No  obligation  vcas  imposed  upon  the  lessor  either 
by  law  or  by  the  terms  of  the  original  agreement  of  the  parties,  and  there 
was  no  consideration  for  his  promise,  unless  the  lessee  had  a  right  to  yield 
up  and  abandon  the  leased  premises  either  because  of  the  loss  of  the  fences 
■or  by  the  terms  of  the  agreement  itself." 

As  the  law  did  not  impose  the  duty  upon  the  lessor  to  restore  the  fence, 
the  court  looked  for  a  covenant  in  the  lease  which  would  do  so,  but  failed  to 
^nd  it,  hence  held  that  the  verbal  promise  was  without  consideration.  If 
Tinder  the  terms  of  the  lease  under  consideration  the  lessor  could  be  made  to 
put  the  new  roof  on  the  building,  he.  for  the  same  reason,  could  have  been 
compelled  to  replace  the  building  had  it  been  destroyed  by  flie  or  other 
oasualty. 

The  supposed  implied  obligation  would  have  been  as  efficacious  in  the  one 
-oase  as  in  the  other.  If  lessees  desire  to  protect  theniFelves  against  such 
oontlngencies  as  has  arisen  in  this  case,  they  must  see  that  it  is  provided  for 
In  the  contract.  The  averments  of  the  answer  which  tenders  the  irsue  dis- 
-oussed  were  demurrable.  But  In  addition  to  them  it  Is  averred  that  if  the 
oontraot  can  not  be  construed  as  imposing  an  obligation  upon  the  lessor  to 
make  repairs,  such  provision  was  omitted  by  mistake  of  the  draftsmen,  ns 
there  was  an  agreement  to  the  efiFect  that  the  lessor  was  to  make  the  repairs 
In  question,  and  asked  to  have  the  contract  reformed.  These  averments,  if 
true,  entitle  the  lessees  to  have  the  contract  reformed  in  accordance  with 
the  agreement  of  the  parties. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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SAME  V.  ELLIS. 

(Filed  February  12,  1003— Not  to  be  reported. ) 

Interest— Jurisdiction— Appeftls— These  actions  are  he^e  on  appeal  the  sec- 
•ond  time,  and  involve  the  questions  whether  this  court  hns  jurisdiction  of  h 
Judgment  involving  only  the   right  to  interest  on   the  principal   sum  and 
whether  appellants  are  entitled  to  interest  on   the  amount  due  them    on  a 
contract  for  erecting  a  building.     Held— That  this  court  has  juriFdldtlon  of 
an  action  to  test  the  right  of  a  party  to  interest  on  a  claim.    Neither  the 
reason  nor  spirit  of  section. 9.50,  Kentucky  Statutes,  would  carry  itp  provl-* 
aions  to  the  extent  of  prevt^ntlng  a  party  from  having  the  judgment  of  this) 
-oourt  on  the  question  of  the  right  to  have  interest  allowed  on  his  claim, 
there  being  a  wide  dlfCerence  between  the  right  to  claim  interest  and  the 
mere  sum  which  may  or  may  not  happen  to  be  due.     Appellant  is  entitled, 
to  interest  on  the  amount  due  him  under  bis  contract  for  building  a  house 
from  the  date  the  work  was  accepted  b^  the  architect. 

H.  A.  Miller,  Ghapeze  Wathen  and  Blrkhead  &  Clements  for  appellant. 
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Sweenej,  EUii  &  Sweeoey  aod  H.  M.  Haskins  for  appellees. 
Appeal  from  Dayless  CiroDit  Court. 
OpiDioD  of  the  court  by  Judge  Barker. 

Tbit  oaee  it  here  od  appeal  for  the  eeoond  time.  Tbe  queetiou  involved  is 
whether  or  not  tbe  lower  court  erred  iu  refusiug  to  allow  appellant  intereit 
00  the  sums  due  bim  on  the  Ut  day  of  May,  1A06. 

We  think  tbe  ease  of  tbe  City  of  Louisville  v.  Henderson,  11  Ky.  Law 
Hep.,  796,  is  conclusive  of  the  questions  involved  on  this  appeal.  Tbe  money 
due  appellant  at  tbe  time  tbe  building  was  accepted  by  tbe  architect  was- 
due  on  contract,  and  the  appellee  having  had  the  benefit  and  use  of  the* 
building,  which  was  tbe  subject  of  tbe  contract  from  that  time,  and  having 
refused  to  pay  appellant  what  wns  due  bim  on  said  day.  are.  in  law  and 
equity,  bound  to  pay  bim  interest  as  compensation  for  being  deprived  of 
tbe  use  of  his  money  pending  this  litigation.  This  question  was  so  decided 
in  tbe  case  cited,  and  It  Is  a  correct  exposition  of  the  law  on  tbe  subject.  It- 
is  also  conclusive  of  tbe  Jurisdictional  question  raised  by  appellees.  An 
examination  of  the  case  will  show  that  tbe  appellant,  city  of  Louisville,  only 
appealed  from  so  much  of  tbe  judgment  as  allowed  interest ^-the  claim  of 
appellee  Henderson.  Tbe  case  had  been  many  years  pending  in  court,  and 
the  interest  alone  amounted  to  tbe  sum  of  126,000;  there  was  involved  on 
tbe  last  appeal  only  tbe  question  of  tbe  right  to  charge  appellant  interest 
from  tbe  day  appellee  Henderson  bad  finished  bis  contract.  This  questioi> 
bad  been  decided  adversely  to  the  city  in  tbe  court  below,  whereupon  it  paid 
tbe  principal,  tbe  sum  of  128,040.01,  and  appealed  from  so  much  of  tbe  judg> 
ment  as  allowed  interest  on  that  sum  from  .January  1,  1876,  the  interest,  aa 
said  before,  amounting  to  some  126,000.  The  Court  of  Appeals  took  Juris- 
diction of  the  appeal  and  aiflrmed  tbe  judgment  of  tbe  court  below. 

Section  960  of  tbe  Kentucky  Statutes,  which  regulates  jurisdictional  ques- 
tions of  appeals  to  the  Court  of  Appeals,  is  as  follows:  "No  appeal  shall  be 
taken  to  tbe  Court  of  Appeals  from  a  judgment  for  tbe  recovery  of  money 
or  personal  property  if  the  value  in  controversy  be  less  than  9200.  exclusive 
of  interest  and  costs;  nor  to  reverse  a  Judgment  granting  a  divorce  or  pun- 
ishing contempt;  nor  from  any  order  or  judgment  of  the  county  court  except* 
in  actions  for  the  division  of  land  and  allotment  of  dower;  nor  from  any 
order  or  judgment  of  quarterly,  city,  poliee,  fiscal  or  justice's  court:  nor 
from  a  bond  having  tbe  force  of  a  judgment.  In  all  other  oases  the  Cuurt> 
of  Appeals  shall  have  appellate  jurisdiction  over  tbe  final  orders  and  Judg- 
ments of  all  oourts.  *' 

Tbe  object  of  fixing  a  minimum  sum  as  constituting  the  jurisdictloiial 
line  in  appeals  to  the  Court  of  Appeals,  in  oases  for  the  recovery  of  money 
or  personal  property,  was  to  relieve  this  court  from  the  burden  of  deoidlng- 
oontroversies  over  small  and  trifling  sums  of  money  and  partonal  property, 
and  neither  tbe  reason  nor  the  spirit  of  the  statute  In  question  would  carry 
the  provisions  to  tbe  extent  of  preventing  a  party  firom  having  tbe  Judgment^ 
of  this  court  on  tbe  question  of  tbe  right  to  have  interest  allowed  on  hia 
claim,  there  being,  in  our  opinion,  a  wide  difference  between  the  right  to 
interest  and  the  mere  sum  which  may.  or  may  not,  happen  to  be  due.  Thla 
was  clearly  recognized  in  tbe  ease  of  tbe  city  of  Louisville  t.  Henderson » 
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■upra,  else  the  ooart  ooald  Dot  have  takes  jurisdiotion  of  the  appeal  in  that 
oaw,  because,  as  said  before,  ooly  the  right  to  charge  interest  od  the  prin- 
cipal sued  for  was  idTolyed. 

The  case  cited,  when  it  returned  from  the  Court  of  Appeals  the  second 
time,  was  in  precisely  the  same  condition  as  was  the  case  at  bar  when  it  re- 
turned to  the  lower  court.  This  court  had,  in  both  cases,  named  the  suma 
for  which  the  plaintiffs  should  be  given  judgment  on  their  contracts,  with- 
out having,  in  so  many  words,  mentioned  interest.  In  the  case  cited,  the- 
chancellor  allowed  interest;  in  the  case  at  bar  he  refused  it;  in  both  casea 
the  appeals  were  from  the  orders  relating  alone  to  interest. 

We  think  the  opinion  in  the  case  cited  is  sound,  and  must  control  the  case. 
The  amount  io  controversy,  for  the  purpose  of  testing  the  right  to  interest 
as  a  legal  principle  on  this  appeal,  is  the  amount  due  appellant  under 
his  contract  in  each  case.  Suppose,  for  Instance,  the  holder  of  municipal 
bonds  of  the  face  value  of  11,000,000  should,  in  an  action  to  enforce  their 
payment  after  maturity  be  allowed  by  the  lower  court  a  judgment  for^ 
their  face  value  without  interest,  thus  erroneously  depriving  the  plaintiff 
of,  say,  $60,000 of  accrued  interest;  would  not  that  be  an  anomalous  construc- 
tion of  the  statute,  which  would  hold  that  the  plaintiff  was  remediless  as  to> 
so  enormous  an  injury?    A  statement  of  the  proposition  seems  to  answer  it. 

We  do  not  concur  in  the  assertion  of  counsel  for  appellees,  that  the  eourt 
Mow  carried  into  effect  the  opinion  of  this  court  on  the  former  appeal.  An 
examination  of  the  opinion  will  show  that  the  court  stated  appellant's  claim 
against  the  Brothers  Lodge  No.  1S2,  93  Ky.  Law  Rep.,  81,  as  follows:  "The 
plaintiff,  Whitehead,  also  instituted  an  action  in  the  Daviess  Circuit  Court 
against  the  Brothers  Lodge,  I.  O.  O.  F.,  No.  182,  seeking  to  recover  judg- 
ment against  it  for  •8,466.10,  with  interest  from  May  1,  1800,  being  balance 
due  upon  the  contract  for  the  building  heretofore  referred  to,  and  also* 
instituted  suit  against  W.  T.  Ellis,  claiming  judgment  for  11,176,  with 
interest  from  March  1,  1806,  being  balance  due  upon  contract  with  Ellia 
as  aforesaid. ' ' 

After  having  thus  recognized  the  claim  of  appellant  as  bearing  Interest 
from  a  day  certain,  the  court,  on  page  88  of  the  opinion,  allowed  certain 
parts  of  appellee's  counterclaiir.   against  appellant,   to  wit,  the  appellee. 
Brothers  Lodge,  I.    O.  O.  F.,  No.  189,  was  allowed  SI, 000  in   damages  for 
failure  of  appellant  to  complete  the  building  by  the  1st  day  of  January,  1800,. 
and  the  appellee,  Ellis,  was  allowed  §400  for  damages  for  the  same  reason. 
The  right  of  appellees  to  be  credited  by  any  judgments  which  they  had  paid 
in  favor  of  Drach,  Tbtmian  ft'Bofane  was  also  allowed,  and  perhaps  some- 
other  small  sums  not   necessary  to  be  here  enumerated;  and  then  the  court 
concludes  its  opinion  as  follows:  "The  judgments  appealed  from  in  the  twa 
cases  of  appellant  against  the  Brothers  Lodge,  I.  O.  O.  F. ,  No.  189,  and  the- 
judgment  in  the  case  of  appellant  against  W.  T.  Ellis,  are  reversed  and  th» 
cause  remanded,  with  directions  to  enter  a  judgment  in  favor  of  appellant 
for  the  sums  due  him  as  balance  upon   his  contract,  after  deducting  the- 
oredits  indicated  herein. 

Clearly,  taking  the  opinion  as  a  whole,  it  recognizes  the  right  of  appellant 
to  interest  on  the  claim  due  him,  and  it  is  certainly  the  law  that  he  is  en-^ 
titled  to  such  interest.    This  view  of  the  opinion  disposes  of  the  questton  of 
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res  adjudioata.  We  think  the  judgment  tendered  hj  appellant  upon  the  last 
hearing  in  the  oonrt  below  contained  a  correct  expoeltlon  of  the  law  aa 
enunciated  in  the  opinion  of  this  court  on  the  former  trial  herein. 

Wherefore,  the   Judgment  is  reversed,  with  directions  for  proceedings  con- 
sistent with  this  opinion. 


JORDAN.  SCO.  V.  FKNNACY.  &c.. 

(Filed  February  18,  1008— Not  to  be  reported.) 

Title— Possession— This  appeal  involves  the  question  of  title  to  the  boun- 
•dary  of  land.  Held— That  appellant  acquired  no  title  by  purchase  as  hla 
vendor  had  previously  conveyed  her  interest  to  others.  The  proof  fails  to 
•show  that  appellant  has  acquired  a  title  by  possession  alone. 

J.  R.  Ward  for  appellants. 

£.  B.  Wllhoit  for  appellees. 

Appeal  from  Garter  Circuit  Court. 

Dpi  Dion  of  the  court  by  Judge  Settle. 

The  land  in  controversy  is  claimed  by  appellees  under  the  Izrlgg  1,000-aore 
patent  and  this  court,  in  Smith  v.  Fennacy,  20  Ky.  Law  Rep.,  1007,  alSrmed 
■a  judgment  of  the  Carter  Circuit  Court  which  adjudged  to  appellees  the 
legal  title  to  the  lauds  embraced  in  the  Grayson  patent  of  7,000  acres,  and 
the  I^rigg  patent  of  1,000  acres.  The  appellant,  Jordan,  seems  to  have  been 
a  party  to  that  action. 

It  appears  that  one  Floyd  previous  to  1840  entered  upon  lot  11  of  the  Gray- 
«0Q  survey  and  marked  out  a  boundary  of  about  SOO  acres,  extending  into  lot 
No.  10  of  the  Grayson  survey,  and  lapping  over  the  Izrlgg  survey,  embrac- 
ing a  strip  running  entirely  across  lot  No.  11.  Floyd  had,  however,  shortly 
theretofore  settled  on  60  acres  of  lot  No.  10,  which  had  been  given  him  by 
-Carter,  the  then  owner  of  all  these  lands.  The  additional  boundary  seems 
to  have  been  marked  secretly  by  blm,  at  any  rate  his  claim  thereto,  which 
appears  to  have  been  purely  possessory,  was  never  successfully  asserted  bj 
him  or  his  children,  and  was  never  recognized  by  the  holders  of  the  legal 
title.  After  Floyd's  death  one  of  bis  daughters,  Atbelisle,  married  Jake 
Perkins.  She  seoms  to  have  bad,  before  this  marriage,  a  daughter  known 
as  Sarah  Floyd,  who  first  married  one  Keith,  from  whom  she  was  divorced. 
She  then  became  the  wife  of  the  appellant.  Jordan,  who  claims  to  have  pui- 
•c based  of  her  the  land  in  controversy  before  their  marriage. 

It  is  reasonably  apparent  from  the  record  that  Jordan  derived  no  title  by 
this  alleged  purchase,  for  it  appears  that  Sarah  Floyd,  or  Sarah  Keith,  as 
someti|nes  culled  in  tbe  record,  had  In  the  case  of  R.  B.  Carter.  Ac.  v. 
Charles  Pearoe,  &c.,  decided  in  the  Carter  Circuit  Court  some  twenty-five 
years  ago,  and  before  the  alleged  purchase  of  Jordan,  compromised  with  the 
Carters,  and  by  deed  conveyed  to  them  her  entire  interest  in  the  Floyd 
bouodary  in  consideratloo  of  which  the  Carters  conveyed  her  the  title  to  tbe 
W  acres  upon  which  her  aucestor,  old  man  Floyd,  had  settled. 

The  only  remaining  question  is  as  to  the  RufHolency  of  appellee's  posses- 
slon.     A  great  amount  of  proof  was  taken  upon  this  point,  and  much  of  it  la 
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oonfliotUig'  The  .oh«noollor,  whose  jn(|gXDept  is,  appealed  froini, .  game  to  Abe> 
oooolniioo  that;  appellant's  posiessioD  ,1^  Dpt  ot  suoH  a.character.as  taipyer- 
throw  appellee's  le^sal  title,  and  as  qar  ezanaip^tfoQ  of^.tharecoid  has.falledt 
to  disclose  an;  error  In  that  oonolusicn^  the  j^udgment  If  affirxned.     ^  ^    . 


i  ■'. 


LOUISVILLE,  HENDERSON  &  ST.  LOT;) IS  RAILWAY  CO.  v.  McCUNE. 

(Filed  February  IS,  1Q08— Notto  be  reported.) 

Railroads— Negligence— Instruotions— Appellee  was  a  motorman    on  ao' 
oleotrio  oar  and  his  car  was  strnclt  by  a  freight  train  at  the  crossing  oi> 
Frederica  street,  in  Owensboro,  and  knocked   off  the  track,  and  appellant 
was  thrown  a  considerable  distance  and  suffered  severe,  painful  and   per- 
manent injuries.    An  ankle  and  wrist  were  permanently  injured.     Appellee- 
recovered  a  judgmept  for$;j.000  on  the  ground  that  said  injuries  were  caused 
by  the  negligence  of  appellant's  servants  In  backing  said  train  at.  a  high 
rate  of  speed,  without  giving  warnirg  of  its  approach.     A  reversal  is  asked 
on  account  of  alleged  prejudicial  errors  in  instructions  given.    It  is  urged 
that  the  court  improperly  gave  an   instruction,  which  permitted  the  Jury  to- 
give  damages  for  expense  incurred  for  medical  or  surgical  treatment.    Held 
—That  this  Instruction  was  harmless,  dm  appellee  did  not  make  any  claim  in 
his  petition  for  special  damages,  nor  did  he  prove  any  expense  incurred  for 
medicine  or  such  treatment.    Appellant  claims  that  the  permanency  and 
serlonsness  of  his  injury  was  caused  by  getting  out  and  walking  too  soon. 
Held— That  this  contention  is  not  maintainable..   There  was  no  issue  made- 
in  the  pleadings  on  this  matter,  and,  besides,  the  oouirt  confined  the  jury  to- 
the  damages  he  sustained  by  reason  of  his  being  thrown  from  the  car  as  the^ 
direct  and  proximate  result  of  the  injuries  he  received  as  the  lesult  thereof. 

Helm,  Bruce  &  Helm  and  Chapeze  Wathen  for  appellant. 

.  Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  asks  a  reversal  of  this  case  for  several  reasons.  The  facts, 
as  shown  in  the  record,  are,  in  substance,  that  appellant's  railroad  crossea 
the  street  railway  at  right  angles  on  Frederica  street  in  the  city  of  Owens- 
boro,  Ky.,  a  street,  and  at  a  point  that  is  used  extensively  by  the  public, 
and  where  street  cars  cross  appellant's  tracks  about  every  ten  minutes. 

The  appellant's  servants  in  charge  of  a  freight  train,  composed  of  engine, 
tender  and  from  eight  to  twelve  cars  with  caboose,  without  any  warning 
and  without  any  one  being  on  the  caboose  or  oars,  backed  this  train  from 
the  east  at  the  rate  of  eight  to  twelve  miles  per  hour  and  struck  a  street  oar, 
on  which  appellee  was  the  motorman,  and  knocked  the  car  off  of  its  track 
and  threw  appellee  a  considerable  distance  and  injured  his  hip,  back,  wrist 
and  ankle.    The  Jury  gave  him  a  verdict  for  18,000. 

The  appellant's  witnesses  fix  the  rate  of  speed  at  which  the  train  was  run- 
ning at  not  more' than  four  miles  per  hour,  and  that  the  bell  was  rung  con- 
tinuously, and  two  of  the  witnesses  place  one  of  the  servants  on  the  caboose, 
and  say  that  he  tried  to  attract  appellee's  attention  to  his  danger.  The  ap- 
pellant excepted  to  all  of  the  instructions  given  by  the  court,  which,  takezk 
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«11  together,  were  more  favorable  to  it  than  it  was  entitled  to.  The  main 
^ootentloD  of  appellant  ii  that  Initruction  No.  9  authorized  the  jnry.fn 
fixing  the  amount  of  damagea,  to  coniider  the  expense  incurred  for  medio4l 
or  surgical  treatment.  The  appellee  did  not  claim  anything  in  his  petition 
lor  special  damages,  nor  did  appellee  proTe  any  sum  incurred  for  medicine 
or  such  treatment. 

The  language  used  in  instruction  No.  2,  referred  to,  was  CTidently  inad- 
vertently used,  and  under  the  eridence  in  this  case  the  error  was  harmless, 
«nd  if  the  jury  believed  the  appellee's  evidence,  and  the  evidence  of  his  wit- 
nesses, appellant's  servants  in  operating  said  train  did  not  use  "the  high- 
«st"  or  any  degree  of  care  for  the  protection  of  persons  using,  or  about  to  use, 
the  crossing  at  Frederioa  street.  The  evidence  at  the  trial,  which  was  about 
«  year  after  the  injury,  showed  that  the  injured  wrist  was  still  enlarged  and 
his  injured  ankle  was  in  bad  condition,  and  by  four  phsyicians  that  it  was 
permanently  injured;  that  one  of  the  smaller  bones  was  enlarged,  the  liga- 
ments that  held  the  foot  in  position  on  one  side  were  torn  loose  from  the 
bone  and  caused  his  foot  to  turn  and  he  walked  on  the  side  of  his  foot,  and 
that  bis  power  to  earn  money  was  lessened,  at  least  one-half,  and  would  so 
continue. 

Appellant  claims  that  the  permanency  and  seriousness  of  his  injury  was 
■caused  by  his  getting  out  and  walking  too  soon,  i.  e.,  about  four  or  five 
weeks.  There  was  no  issue  made  in  the  pleadings  on  this  matter,  and,  be- 
sides, the  court  confined  the  jury  tu  the  damages  he  sustained  by  reason  of 
his  being  thrown  from  the  car,  as  the  direct  and  proximatH  result  of  the  in- 
juries he  received  as  the  result  thereof.  The  jury  by  the  instrucctons  given 
were  not  allowed  to  give  appellee  anything  for  injuries  caused  or  produced 
by  his  own  improper  or  imprudent  acts,  if  any,  which  enhanced  his  in  juries. 
Instruction  No.  6  was  harmless,  and  not  subject  to  the  criticism  made  by 
the  appellant,  but  it  was  not  necessary  for  the  court  to  give  it,  for  the  law 
-on  that  point,  as  applicable  to  both  appellant  and  appellee,  was  given  in  In 
struction  No.  7. 

Perceiving  no  error  prejudicial  to  appellant  the  judgment  is  afl9rmed. 


HOME  INSURANCE  GO.  v.  WOOD. 

(Filed  February  18,  1908--Not  to  be  reported. ) 

Insurance— Waiver  of  paymevt  of  premium— Instructions—In  this  aotlon 
to  recover  the  amount  of  loss  on  a  policy  of  fire  insurance  issued  by  appel- 
lant, it  was  pleaded  in  defense  that  appellant  was  not  liable  for  the  loss  on 
adCouiit  of  the  failure  of  appellee  to  pay  the  premium  when  due,,  as  agreed. 
In  reply  appellee  pleads  a  waiver  by  the  agent  of  the  prompt  payment  and 
a  waiver  of  the  forfeiture  of  the  polioy.  Held— That  appellee's  proof  failed 
to  show  a  waiver  of  prompt  psynieni,  and  the  court  should  have  given  a  per- 
emptory instruction  to  find  for  defendant.  Appellee  can  not  avail  himself 
of  the  defense  of  sickness  as  preventing  prompt  payment  of  the  premium. 
It  is  a  well-settled  rule  of  law  that  where  the  law  itself  creates  a  duty  the 
nonperformanoe  of  it  will  be  excused  by  an  unavoidable  accident  previous 
to  its  performance.  But  this  principle  has  no  application  to  a  case  wher% 
a  person  has  created  a  charge  or  obligation  upon  himself  by  an  express  con- 
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tract.    In  the  latter  ease  he  will  not  be  permitted  to  exeuse  himself  tbere- 
tiom  by  plead Inis  an  adt  of  Qod  rendering  performance  impossible. 

Sims  &  Orider  and  Gay  H.  Herdman  for  appellant. 

MoQuown  &  Brad  burn  for  appellee. 

Appeal  from  Warren  Circuit  Court.  ":, 

Opinion  of  the  court  by  Chief  Justice  Burnaro. 

The  appellant  issued  to  appellee  a  policy  insuring  bis  barn  and  contents 
tor  five  years  from  the  7th  of  December,  1806.  which  contained  the  following 
stipulation:  "It  is  expressly  agreed  that  this  company  shall  not  be  liable  for 
4iny  loss  or  damage  that  may  occur  to  the  property  herein  mentioned  while 
■any  installment  of  the  installment  note,  given  for  premium  upon  this 
policy,  remains  past  due  and  unpaid,  or  while  any  single  payments  of  the 
premium  remains  past  due  and  unpaid." 

In  consideration  of  the  policy  the  appellee  paid  to  the  agent  of  the  appel- 
lant $7  in  cash,  and  executed  the  following  obligation :  "For  value  received 
in  policy,  dated  the  9th  day  of  December,  1895,  Issued  by  the  Home  Ins.  Co. 
of  New  York,  I  promise  to  pay  said  company,  or  order,  by  mail,  if  requested, 
at  the  oflfice  of  its  Western  Farm  Department  in  Chicago,  111.,  $28,  in  in- 
etallments  as  follows:  17  upon  the  1st  of  December,  189ft;  $7  on  the  1st  of 
December,  189T;  $7  on  the  Ist  of  December,  1898;  17  on  the  1st  of  December, 
1899,  without  interest.  It  is  hereby  agreed  that  in  case  any  one  of  the  in- 
stallments herein  named  shall  not  be  paid  at  maturity,  *  *  *  this  company 
ehall  not  be  liable  for  loss  during  such  default,  and  the  said  policy  shall 
lapse  until  payment  is  made  to  this  company  at  the  Western  Farm  Depart- 
ment at  Chicago.*' 

The  installment,  due  on  the  1st  day  of  December,  1899,  was  not  paid  at 
maturity,  and  the  insured  barn  with  its  contents  wereburned  up  on  tj^e  9£d 
•day  of  December,  1809,  whilst  the  installment  premium  remained  unpaid. 
TTbe  company  having  declined  to  pay,  appellee  brought  this  suit  to  coerce 
payment.  Appellant  plead  and  relied  on  the  foregoing  provisions  of  the 
policy  and  note  to  avoid  liability.  Appellee  in  bis  reply  seeks  to  escape  the 
forfeiture  provided  for  in  the  policy  and  note,  for  default  in  the  payment, 
upon  two  grounds : 

1st.  Because  this  provision,  he  alleges,  was  waived  by  the  defendant 
through  its  agent,  Dearing,  before  the  last  installment  of  the  premium  be- 
came due. 

9d.  He  alleges  that  about  the  last  of  Noven^ber,  1899,  he  was  taken  vio- 
lently ill,  and  was  unable  to  attend  to  any  of  his  business  matters;  and  that 
'Whilst  in  this  condition  his  barn  and  other  property  insured  by  the  defend- 
ant was  burned  up.  The  defendant,  in  its  rejoinder,  denies  the  alleged 
promise  or  agreement  made  with  Dearing,  and  alleges  that  on  the  16tb  day 
of  November  they  mailed  to  appellee  the  following  notice: 

"Chicago,  November  15,  1899. 
""John  T.  Wood: 

"Tour  fifth  installment  of  premium  for  Insurance  in  the  Home  Ins.  Co. 
of  New  York.  17,  falls  due  on  the  1st  day  of  next  month.  Please  remit  im- 
mediately the  above-name  sums  by  draft  on   Chicago  or  New   York;  or  by 
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^ostofBoe  order,  or  express  money  office  order,  payable  to,  the  Home  Ins.  Co. 

of  New  York.    •    •    •    • 

"We  Inclose  herewith  an  addressed  envelope,  in  which   please  return  tbi» 

sheet  with  the  amonnt  designated. 

"Bespeotfally  yours, 

"H.  H.  WALKER,  Secretary. 

"P.  S.— Do  not  fail  to  fill  and  sign  the  following  blank  attached  below, 
and  return  this  whole  sheet  with  remittance  in  the  return  envelope.    Write- 
your  name  plainly,  also  the  name  of  the  postoffioe  at  which  you  now  receive- 
your  mail,  so  that  we  may  change  our  records  if  your  name  or  address  is  not- 
recorded  correctly.'' 

Plaintiff  testified  upon  the  trial  that  three  or  four  months  before  the  in- 
stallment became  due  he  had  an  interview  with  John  Bearing,  the  agent  of 
the  company,  who  called  upon  him  to  pay  an  overdue  premium  upon  a  pol- 
icy of  insurance  upon  his  dwelling  house,  which  he  paid,  and  that  at  th]» 
time  he  asked  Dearlng  if  he  had  the  note  for  the  last  premium  on  his  bara^ 
which  fell  due  on  the  first  day  of  the  following  December;  that  Dearing  an- 
swered no;  that  he  then  said  to  Dearing:  "If  you  will  get  that  note  and 
send  it  to  the  bank,  I  will  pay.  I  had  rather  pay  it  now;"  that  in  re- 
sponse, Dearing  said  that  it  was  all  right ;  that  he  would  bring  it  down 
some  time  when  he  came  on  other  business.  Plaintiff  admitted,  upon  cross- 
examination,  that  Dearing  told,  at  that  time,  that  it  was  not  the  rule  of  the 
company  to  send  the  note,  and  the  way  for  him  to  do  was  to*  send  the  money, 
and  the  company  would  forward  the  notes;  that  in  response  to  this  he  said 
it  was  not  hit  rule,  and  was  not  customary  throughout  the  county;  that 
when  his  note  was  paid  he  wanted  it,  aod  would  require  it,  but  that  be 
never  sent  it  to  the  bank.    Dearing  denied  the  whole  of  this  conversation. 

This  conversation  is  not  as  definite  and  speciflo  as  it  might  be,  but,  eTei> 
if  we  concede  that  it  amounted  to  a  waiver  of  the  express  stipulation  of  the 
note  that  the  installment  was  to  be  paid  direct  t^  the  company  at  their  home 
office  in  Chicago,  it  was  based  upon  a  mere  voluntary  agreement  without 
consideration,  which  the  company  had  the  power  to  withdraw  upon  notice. 
And  we  are  of  the  opinion  that  the  notice  of  November  16,  1899,  which  ap- 
pellee admits  he  received,  amounted  to  a  revocation  of  the  alleged  waiver 
made  by  Dearing. 

Nor  can  appellee  avail  himself  of  the  defense  of  sickness,  relied  on  in  the 
second  paragraph  of  his  reply.  It  js  a  well-settled  rule  of  law  that  where 
the  law  itself  creates  a  duty,  the  nonperformance  of  it  will  be  excused  by  an 
unavoidable  accident  previous  to  its  performance.  But  this  principle  haa 
no  application  to  a  case  where  a  person  has  created  a  charge  or  obligation 
upon  himself  by  an  express  contract.  In  the  latter  case  ha  will  not  be  per- 
mitted to  excuse  himself  therefrom  by  pleading  an  act  of  God.  rendering 
performance  impossible.  (A.  &  E.  Ency.  of  Law,  2d  edition,  volume  1,  page 
688,  and  authorities  there  cited.)  This  doctrine  has  also  been  repeatedly 
announced  by  this  court.  (Beatty  &  Skinner  v.  Scrivner,  19  Ky.,  ISO; 
Bohanan  v.  Lewis,  19  Ky.,  S8U;  Sinclair  v.  Carrol,  29  Ky.,  687;  Hilburi^ 
V.  Moflord.  70  Ky.,  174.) 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  failing  to  direct 
the  jury  to  return  a  verdict  for  the  defendant  upon  their  motion  at  the  close* 
of  plaintiff's  testimony. 

For  reasons  indicated  the  judgment  is  reversed  and  oauae  remanded  for 
proceedings  consistent  with  this  opinion. 


^l\e  \^er\t(icky  IjaW  K^P^rter 
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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


MOAYON,  &c.  V.  MOAYON. 
(Filed  February  13,  1908.) 

1.  HosbaDd  and  wife— Specific  perforioaDce  of  contracts— Appellant  and 
appellee  are  husband  and  wife.  They  have  two  children  who  are  infants, 
and  the  Fidelity  Trust  and  Safety  Vault  Go.  is  the  guardian  of  these  chil- 
dren. Prior  to  December  4,  1900,  they  had  separated  on  a  ground  which,  as 
is  allefsed,  entitled  the  wife  to  a  divorce  a  vinculo.  The  wife  had  retained 
counsel, who  had  prepared  for  filing  a  petition  for  divorce  from  the  husband. 
On  that  day,  at  the  instance  of  the  husband,  a  written  contract  of  settle- 
ment of  their  differences  was  entered  into.  The  contract  recites  the  fact 
that  the  parties  have  been  living  separate  and  apart  for  some  months,  and 
they  have  agreed  mutually  to  forego  their  differences  and  to  be  recon- 
ciled and  live  with  each  other  as  husband  and  wife  after  the  full  execution 
of  this  agreement.  It  further  recites  that  the  parties  have  agreed  that  a 
settlement  is  to  be  made  upon  the  children  in  order  to  insure  a  sufficient 
estate  for  them  and  for  their  maintenance,  education  {ind  support  and  future 
welfare,  and  In  consideration  of  love  and  affection  and  the  further  considera- 
tion of  il  cash  in  hand  paid.  Then  follows  the  agreement  on  the  part  of  the 
husband  to  transfer  and  convey  to  the  trust  oomiftiny  for  the  benefit  of  said 
obildren  one-third  of  all  his  property,  real  and  personal,  and  providing  that 
in  the  case  of  the  death  of  either  child  its  share  should  vest  in  the  wife. 
The  wife  resumed  her  relations  as  wife,  but  the  husband  refused  to  comply 
with  the  terms  of  the  contract  by  making  a  transfer  to  the  trust  company^ 
and  this  suit  was  brought  to  enforce  specific  performance  of  same.  Divers 
objections  are  urged  against  the  enforcement  of  said  contract. 

S.  Consideration  of  contract— It  is  urged  that  it  is  not  founded  upon  a 
valuable  consideration,  and  that  it  is  disfavored  upon  principles  of  pnblio 
policy.  Held— That  the  facts  and  circumstances  constitute  a  valuable  con- 
sideration for  the  contract.  The  amount  asreed^to  be  paid  for  the  benefit  of 
the  children  was  no  more  than  the  law  would  have  given  her  as  alimony, 
«nd  was  fair  and  reasonable.  It  is  the  policy  of  the  law,  because  it  has  been 
found  best  for  social  happiness  and  progress,  that  the  state  of  marriage  be 
encouraged.    Certainly  if  an  agreement  between  husband  and  wife,  settling 

vol.  21—104 
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the  oblif^ations  of  the  hasband  to  provide  for  the  wife  Id  coDtemplation  of 
their  llvlDg  purmaDentiy  apart,  will  be  specificallj  enforced  as  being  based 
upon  a  sufficient  legal  oonBideration,  and  as  being  not  contrary  to  the  policy 
of  the  law,  a  fortiori  must  be  a  contract  between  them  under  like  conditions 
founded  on  the  consideration  of  the  restoration  or  preservation  of  the  marital 
relation.  The  contract  was  based  upon  sufflotent  consideration,  and  is  not 
opposed  to  a  sound  public  policy.  The  contract  is  definite,  certain,  fair  and 
equitable.  It  is  urged  that  the  contract  can  not  be  enforced  because  lacking 
in  mutuality  of  obligation  and  remedy  on  the  part  of  the  wife.  Held— That 
there  were  several  mutual  obligations.  The  mutual  agreement  to  forego 
diflFerences  that  was  executed;  the  mutual  agreement  to  be  reconciled,  which 
was  ezeouced,  and  the  remaining  consideration  to  be  performed  of  living 
together  as  husband  and  wife.  This  feature  of  the  contr|iot  was  executed  by 
resumption  by  the  parties  of  the  marital  relation  and  duties. 

S.  Sufficiency  of  description  of  land  in  contract— Statute  of  frauds— The 
descriptioQ  of  the  property  to  be  transferred  to  the  trustee  as  * 'one-third  of 
all  the  real  and  personal  estate"  of  the  husbond  is  sufficiently  definite  to  be 
enforced.  "All"  means  "all."  "AH  of  my  land"  is  a  description  by  neces- 
sary implication  and  common  understanding,  referring  to  such  land  as  I 
may  own,  evidenced  by  the  public  records  where  land  titles  are  required  to  be 
recorded,  or  to  my  actual  and  continuous  possession  for  such  time  as  under 
the  law  constitutes  a  title.  This  Identification  is  complete,  and  admits  of 
no  ppssibility  of  mistake  in  this  case.  Applying  to  it  the  familiar  usage  of 
the  courts  in  such  mutters,  parol  testimony  may  be  allowed  to  designate  the 
particular  properties  desorliied  and  identified  by  the  writing  and  In  the  con- 
templation of  the  parties  in  making  the  contract. 

4.  Parties  tn  actions— A  court  of  equity  has  authority  to  grant  the  wife 
relief  as  against  her  husband  where  her  property  rights  are  Involved,  besides, 
eectlun  84,  Civil  Code  of  Practice,  expressly  authorizes  the  wife  to  maintain 
an  action  of  tl)is  nature. 

Barker  &  Woods,  Kohn,  Baird  &  Spindle  and  Hunter  Wood  &  Son  for  ap- 
pellants. 

I^andes  &  Allensworth,  John  C.  Duffy,  John  Feland,  Jr.,  John  Phelps 
and  HazVliigg  St  Chenault  for  appellee. 

Appeal  from  Christran  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  Birdie  MoaVon,  and  appellee,  Max  Moayon.  are  husband  and 
wife.  They  have -two  children  who  are  infants.  The  Fidelity  Trust  and 
Safety  Vault  Co.  Is  the  guardian  of  these  children. 

Prior  to  December  4,  1900,  these  was  a  separation  of  these  parties  on  a 
ground,  as  is  alleged,  which  entitled  the  wife  to  a  divorce  a  vinculo.  It  is 
not  material  to  this  decision  as  to  the  nature  of  this  cause.  The  wife  bad 
retained  counsel  who  hnd  prepared  for  filing  a  petition  for  divorce  from  ap- 
pellee. On  the  4tb  of  December,  1900,  at  the  instance  of  appellee,  the  parties 
treated  for  a  settlement  of  their  differences,  resulting  in  a  contract.  Id 
writing  between  them,  which  we  copy  in  full,  as  follows: 

"This  agreement,  made  and  entered  into  this  4th  day  of  December,  1900. by 
and  between  Max  J.  Moayon  and  his  wife,  Birdie  Moayon,  and  the  Fidelity- 
Trust  and  Safety  Vault  Co.,  trimtee  for  Beatrice  and  Jessamine,  chlldreo 
of  the  said  Max  and  Birdie  Moayon,  witnesseth :  That  whereas,  the  said 
Max  and  Birdie  are  now,  and  have  been  for  some  months  past,  living  sep* 
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^rate  and  apart  from  eaob  other;  and  whereas,  the  said  parties  have  tbU 
4ay  agreed  mutually  to  forego  their  differences  and  to  be  reconciled  and  live 
^Itb  each  other  as  husband  and  wife  after  the  full  execution  of  this  agree- 
ment;  now,  and  in  view  of  the  fact  that  the  parties  have  agreed  that  a  settle- 
ment is  to  be  made  upon  the  said  children  by  the  said  Max  Moayon,  in  order 
to  insure  a  sufflolent  estate  for  them  and  for  their  maintenance,  education 
^nd  support  and  fuXpre  welfare;  now,  in  consideration  of  the  love  and  affec- 
tion which  th«  said  Max  Moayon  bears  the  said  children,  Beatrice  and  Jessa- 
mine, and  in  consideration  of  Si  cash  in  hand  paid,  the  receipt  of  which  li 
bereby  acknowledged,  and  In  consideration  of  the  acceptance  of  the  trust  by 
«aid  Fidelity  Trust  and  Safety  Vault  Co.,  under  this  agreement,  the  said 
21az  Moayon  hereby  agrees  to  convey,  transfer  and  deliver.  In  fee  simple,  to 
the  Fidelity  Trust  and  Safety  Vault  Co.,  as  trustee,  for  the  use  and  benefit 
^f  the  suld  Beatrice  and  Jessamine  Moayon,  his  children,  one-third  of  all 
-of  his  estate,  real,  personal,  or  mixed,  of  whatever  kind  or  nature,  belong- 
ing to  him  in  his  own  right,  which  he  acquired  under  the  will  of  Hannah 
Moayon,  his  mother,  as  well  as  all  the  other  estate  otherwise  acquired  or 
DOW  owned  by  him.  the  said  personal  property  to  be  delivered  according  to 
^he  rules  of  law,  and  the  real  estate  to  be  conveyed  by  deed  properly  ac- 
knowledged and  recorded  as  soon  as  the  deeds  can  be  prepared.  The  absolute 
estate  is  to  be  conveyed  to  said  trustee  for  the  use  and  benefit  of  the  said 
tshildren,  and  in  the  event  of  the  death  of  either  of  said  children  the  estate 
t)f  such  child  shall  go  and  belong  to  said  Birdie  Moayon,  for  her  own  sole 
«nd  separate  use  forever.  Said  trustee  shall  have  the  authority  to  collect  all 
tnoome  from  said  estate  so  conveyed,  and  pay  the  same  over  to  the  said 
Birdie  Moayon  for  the  use  and  benefit  of  the  said  children's  care  and  educa- 
tion. She  shall  not  be  required  to  render  any  account  of  the  moneys  thus 
reoeived  by  her,  but  her  receipt  shall  be  an  absolute  acquittance  of  the  trus- 
tee. Said  trustee  shall  be  authorized  to  convey,  sell,  exchange  or  dispose  of 
«ny  part  of  the  estate  so  conveyed,  and  transfer  a  fee- simple  title  whenever 
the  said  trustee  deems  It  proper  to  do  so,  and  conveyance  by  the  said  trustee 
«taall  convey  the  fee-simple  title,  and  the  said  trustee  shall  hold  the  proceeds 
reoeived  from  any  such  conveyance  for  the  same  use,  purposes,  and  to  the 
«ame  extent  and  in  the  same  manner  as  the  original  estate  Is  held  under 
this  agreement.  It  is  agreed  between  the  parties  that  within  ten  days  a 
full  inventory  of  all  the  estate  of  the  said  Moayon  shall  be  delivered  to  the 
«aid  Birdie  Moayon  and  said  Fidelity  Trust  and  Safety  Vault  Co.,  and  the 
■deeds  executed  in  accordance  with  this  agreement,  and  the  transfers  of  per- 
sonalty made  in  accordance  with  the  terms  of  this  agreement  and  to  carry 
tnto  fall  effect  the  same 

"Witness  the  hands  of  the  parties  this  4th  day  of  December,  1900,  at  Louii- 

^llle,  Ky. 

"MAX  J.  MOAYON. 

'•BIRDIE  MEYERS  MOAYON. 

"The  Fidelity  Trust  and  Safety  Vat^lt  Co.  joins  in  the  foregoing  arrange- 
tnent^or  the  purpose  of  signifyini^  its  acceptance  of  the  trust  to  be  created 
•tliy  the  deed  of  conveyance  contemplated  by  its  terms. 

'^FIDELITY  TRUST  AND  SAFETY  VAULT  CO., 
"By  J-OilN  W.  BARR,  Vice-President.*' 

The  foregoiog  facts  are  gathered  from  appellants'  petition  filed  In   this 
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oase,  BeeklDg  a  speolflo  performanoe  of  the  above  contraot;,  it  beini;  alsc^ 
alleged  that  in  pursuance  thereto  appellant  Birdie  bad  forgiven  tbe  \vrong» 
of  appellee  and  had  returned  to  bis  home  and  resumed  her  relations  as  a 
dutiful  wife,  and  from  tbe  date  of  this  oontraot,  and  in  performanoe  of  ber 
part  thereof,  bad  continued  to  live  with  appellee  as  bis  wife,  and  was  yet 
doing  so.    It  was  also  averred   that  appellee  had  wholly  failed   to  comply 
with  bis  part  of  tbe  agreement,  tbe  one  above  copied,  ai^d  that  he  refused  to> 
do  so.    A  full  description  of  bis  property,  alleged  to  be  that  Intended  by  the* 
parties  to  be,  and  that  was,  embraced  in  the  term  a  of  the   written  contract- 
was  given   in  tbe  petition.    It  shows  a  number  if  pieces  of  real  estate  in 
Christian  county,  this   State,  and  personal  property  of  the  value  of  about^ 
|*30,0U0.    Appellee   interposed  a  demurrer  to  the  petition,  which  was  sue- 
tained,  and  the  petition  dismissed. 

In  support  of  the  judgment  it  is  argued  that  tbe  contract  is  unenforcible^ 
for  tbe  following  reasons: 

1st.  That  it  is  not  founded  upon  a  valuable  consideration,  and  that  it  ift 
disfavored  upon  principles  of  sound  public  policy. 

dd.  That  it  is  indefinite  and  uncertain,  and  inequitable  and  unrenponable. 

8d.  That  it  Is  lacking  in  mutuality  of  obligation  and  remedy  on  the  part 
of  the  wife. 

4tb.  That  the  description  of  the  property  to  be  conveyed  is  not  eufHcientl^ 
certain,  nor  is  it^sufflciently  identified  to  satisfy  tbe  statute  of  frauds. 

6tb.  That  tbe  wife  can  not  contract  with  ber  husband  concerniirg  ber  prop- 
erty rights,  nor  can  she  sue  him  therefor,  other  than  in  an  action  for  divorce- 
and  alimony. 

As  a  determination  for  appellee  of  any  one  of  the  questions  just  outlined 
must  result  in  an  affirmance  of  tlie  judgment,  we  will  take  them  up  and  dis> 
Ouss  and  dispose  of  them  in  the  order  stated : 

1st.  It  is  conceded  by  the  demurrer  that  Mrs.  Moayon  bad  legal  grounds. 
for  ber  separation  and  divorce;  that  she  and  ber  husband  were  then  Uvinic 
apart,  because  of  those  grounds,  and  that  she  bad  retained  counsel,  to  pre- 
pare, and  be  bad  prepared,  a  suit  for  her  seeking  a  divorce  from  her  bus- 
band.  She,  at  her  husband's  solicitation,  forgave  bis  wrong;  resumed  a  re> 
lation  which  be  by  bis  conduct  bad  forfeited,  and  bad  no  legal  right  to- 
longer  claim,  and  saved  to  him  the  costs  of  the  threatened  litigation.  Also^ 
under  tbe  facts  admitted,  she  was  certainly  entitled  to  recover  from  him 
substantial  alimony,  including  malntenancefor  herself  and  children  pending^ 
the  action,  and  Including  a  sum  QufSoient  to  enable  ber  to  employ  counsel 
and  defray  the  costs  of  ber  suit  against  him.  As  between  other  persona, 
where  one  has  a  cause  of  action  against  the  other,  and  is  about  to  begin  a  euit 
on  it,  its  abandonment  and  satisfaction  will  constitute  a  consideration  ta 
support  a  contract  based  upon  that  fact.  (Clark  v.  McFarlan,  5  Dana,  48; 
Brown  V.  Buford,  8  Ben  Mon.,  608;  6'Am.  &  Eng.  Ency.  of  Law,  8d  edition, 
947,  and  cases. )  Nor  is  it  even  necessary  that  tbe  party  sought  to  be  charged 
■ball  have  been  benefited  by  tbe  abandonment  of  tbe  suit.  If  tbe  other 
party  has  thereby  been  put  to  an  irretrievable  disadvantage,  that  faot  will 
equally  constitute  what  is  termed  a  valuable  consideration.  (Ford  v.  Cren- 
■haw,  1  Lltt.,  70;  Gaines  v.  Soott,  S  Ky.  Law  Hep.,  418.) 

Beooming  reoonciled  to  the  husband,  with  full  knowledge  of  bis  aotlon. 
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^lile  x)1Ieii8e,  will  be  a  bar,  as  a  oondonemeDt,  to  the  suit  of  the  wife  for 
-divorce  based  upon  theorlglDalfaotB.  Independent  of  the  question  whether 
the  fact  of  the  reconciliation  was  not  of  as  much  value  to  the  wife  as  to  the 
linsband,  and  that  a  uiere  claim  or  right  to  a  divorce  is  of  no  legal  value, 
;7et  her  rif^ht  to  a  settlement  upon  herself  and  children,  as  alimony  and 
'maintenanoe,  was  a  right  possessing  money  value.  When  she  abandoned 
^nd  obliterated  her  cause  for  divorce  in  this  case  it  likewise  nullified  her 
right  to  sue  for  and  recover  alimony. 

It  is  argued,  though,  that  it  is  the  duty  of  the  wife,  no  less  than  of  the 
'busband,  to  maintain  in  good  faith  the  marital  relation;  that  a  promise  of 
'one  to  pay  money  to  the  other  to  continue  the  married  relation  is  at  best 
t)ut  an  agreement  to  pay  for  the  performance  of  a  duty  already  undertaken 
tor  a  sufficient  consideration  (to  wit,  the  mutual  undertaking  to  live  to« 
-^ether  in  the  married  state),  and  that,  therefore,  there  is  nothing  upon 
'which  to  Test  the  new  promise. 

Were  it  the  fact  that  there  was  no  cause  for  the  separation,  this  argument 
^f  appellee  would  be  good.  The  other  side  of  this  proposition,  that  is,  ao 
agreement  between  husband  and  wife  by  which  the  former  undertook  to  pay 
^be  latter  a  stipend  in  consideration  of  their  living  apart,  has  been  before 
this  court  frequently.  In  all  those  cases  it  was  shown  that  the  marital  re- 
lations had  become  unendurable  to  the  parties,  whether  because  of  statutory 
grounds  of  divorce  or  not  was  not  always  shown.  The  contract  of  the  hue- 
'band  to  pay  the  wife  a  stipulated  sum,  or  to  convey  to  her  certain  property, 
was  upheld  on  the  theory  that  it  was  the  legal  and  moral  duty  of  the  hus- 
liand  to  support  the  wife;  and  that  these  contracts  were  but  another  fonzi 
t)f,  and  were  in  lieu  of,  the  original  undertaking,  and  were  consequently 
-valid.  (Gaines  v.  Poor,  S  Met..  303;  Flood  v.  Flood,  6  Bush,  170;  Loud  v. 
Loud,  4  Bush,  465;  Evans  v.  Evans,  98  Ky.,  510.) 

Nor  was  it  held  in  those  cases  to  be  necessary  that  the  suit  for  divorce 
'Should  be  pending  in  order  to  support  the  agreement.  It  was  sufficient  if 
there  was  an  actual,  or  impending  separation  and  suit  for  divorce.  (Gainea 
^.  Poor,  supra.) 

It  is  the  policy  of  the  law,  because  it  has  been  found  best  for  social  hap- 
piness and  progress,  that  the  state  of  marriage  be  encouraged.  Certainly 
if  an  agreement  between  husband  and  wife,  settling  the  obligations  of  the 
*liusband  li  provide  for  the  wife,  in  contemplation  of  their  living  perma- 
isently  apart,  will  be  specifically  enforced,  as  being  ^ased  upon  a  sufficient 
legal  oonstderatlon,  and  as  being  not  contrary  to  the  policy  of  the  law,  a 
fortiori  must  be  a  contract  between  them  under  like  conditions  founded  on 
the  consideration  of  the  restoration  or  preservation  of  the  marital  relation. 
X Bishop  on  Marriage,  Divorce  and  Separation,  section  1279.) 

As  said  in  Adams  v.  Adams,  91  New  York.  881 :  ''While  the  law  favors  the 

'•settlement  of  controversies  between  all  other  persons,  it  would  be  a  curious 

policy  which  would  forbid   husband  and  wife  to  compromise  their  differ- 

-^enoes,  or  preclude  either  from  foregoing  a  wrong  committed  by  the  other." 

To  same  effect  is  the  case  of  Phillips  v.  Meyer,  93  111.,  70. 

In  Barbour  v.  Barbour,  49  N.  J.,  499,  the  wife  bad  abandoned  her  husband 

eoause  of  certain  violations  by  him  of  the  marital  duties.  She  brought 
^it  for  divorce  and  alimony.    He  sought  a  reconciliation.    Among  other 
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inducenientB  offered  by  tbe  boabaDd  was  tbe  agreement  to  oooTey  Iter 
tain  real  estate  owned  by  him  If  abe  would  be  reoonolled  to  bim.    Reijtes^ 
upon  bia  aasuranae  and  promiaea  sbe  did  become  reoonolled,  and  again  took 
up  ber  former  relatione  with  bim  as  wife.    He  tben  refused  |;o  comply  with 
bia  agreement  to  oonvey  ber  tbe  property  aa  be  bad  agreed.    Tbe  court,  at 
ber  auit  for  apeciflo  performance,  granted   tbe  lelief  prayed   for.    In  tb» 
oourae  of  tbe  opinion  it  waa  aald :  *'Tbe  agreement  la  an  agreement  reapeet* 
ing  tbe  conveyance  of    land.      Tbe    conaideration   waa  a    valuable    ose« 
No  consideration  can  he  named  of   bigber  importance  or   of   more   solemn 
aignlfloanoe.    It  la  difficult   to   meaaure   it.    Dollara  and  centa  afford   na^ 
adequate  conception   of    tbe  true  nature    of    tbe   conaideration     movinir 
upon  tbe  one  aide  to  tbe   execution  of  tbia  agreement.    This  agreement  Is. 
thus  brought  within  every  case  that  recognizea  tbe  doctrine  of  part   per- 
formance in  tbe  aligbteat    degree.      Upon  tbe  part  of  tbe  wife.  It  ia  not 
only  partially,  but  entirely   performed.    Sbe  not   only   agreed   to  be€OBi*> 
reconciled  to  bim,  but   in    tbe   sincerest  manner,   by   her  conduct,    manl« 
lasted  ber  determination  so  to  continue." 

In  addition  to  tbe  foregoing,  we  think  tbe  principle  ia  also  auatalned  hy 
tbe  following  authorities:  Smith  v.  Smith,  S5  Hun,  378;  Shepherd  v.  Shep- 
herd, 7  Johns.,  chapter  67;  Casto  v.  Fry,  88  W.  Va.,  449. 

We  are  consequently  of  opinion  that  tbe  contract  was  based  upon  sulBolent. 
OODSideration,  and  is  not  opposed  to  a  sound  public  policy. 

2d.  That  the  contract  is  definite,  certain,  fair  and  equitable,  we  have  no. 
doubt.    Tbe  wife  agrees  to  abandon,  and  it  is  alleged  has  abandoned,  ber 
suit  for  divorce,  and  has  forgiven  its  cause.    She  agrees  to  resume  the  wlfeljr 
relation,  and  has  done  so  in  pursuance  to  tbe  agreement.    The  huaband 
undertook,  beaides  hia  promiae  of  a  fulfillment  of  the  oonjugal  duties,  ta 
oonvey  to  a  named  truatee  one-third  of  all  hia  property  for  the  maintenance 
and  education  of  tbeir  two  children,  it  in  event  of  their  death  to  go  to  the 
wife.    It  alao  was  provided  for  the  management  of  the  trust.    The  only  aeri^ 
Qua  criticism  of  the  paper  aa  to  ita  indeflniteness  or  lack  of  equity,  besldea. 
tbe  matter  of  description  and  mutallty,  which  will  be  discussed  further  od^ 
ia  the  auggeation  that  it  ia  unfair  and  inequitable  to  appellee  to  enforce  a. 
contract  that  may  let  into  joint  ownerahip  with  him  In  hia  property,  and  \u. 
bis  mercantile  eatablisbment,  other  peraona  probably  not  desirable,   and. 
whoae  interference  would  jeopardize,  if  notdeatroy,  the  value  of  hlabualneaa^ 
Aa  to  the  real  property,  it  not  infrequently  happena  that  it  ia  owned  jointly 
by  peraona  of  incompatible  taates.    Yet  we  have  never  before  heard  It  urgeA. 
aa  a  defense  againat  tbe  apecific  performance  of  one'a  contract  to  sell  an  un- 
divided interest  in  his  land  that  his  vendee  might  sell  tbe  interest  to  sonf^ 
undesirable  person,  entailing  probably  a  disastrous  suit  to  sell  the  whol^ 
property  because  of  its  Indivisibility.    Those  are  questions  that  might  prop- 
erly influence  one  in  determining  whether  he  will  sell  an  undivided  inter- 
eat  in  his  property.    But  after  he  has  contracted  to  do  so,  for  an  adequate 
consideration,  we  perceive  no  reason  why  equity  should  relieve  him  from  sl 
apeciflo  execution  of  bis  contract  on  such  a  ground.    Upon  the  faoe  of  tli#^ 
oontract  it  does  not  appear  to  us  to  be   unfair.    It  settles  upon  the  wlle'ft. 
ohildren  certainly  no  more  than  tbe  allegations  of  her  petition  show  wonl^ 
probably  have  been  set  apart  to  her  as  alimony  had  she  proaeoated  her  anlt^ 
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That  she  saw  proper  to  have  this  snni  settled  od  her  childreD,  Instead  of 
upoD  herself,  Is  not  a  ground  for  objection  by  appellee. 

3d.  It  is  very  earnestly  argued  that  the  contract  should  not  be  enforced 
because  of  lack  of  mutuality  In  obligation  and  in  remedy.  It  is  asserted  by 
appellee  that  before  a  contract  will  be  specifically  enforced  in  equity  it  must 
not  only  be  reasonable  and  practicable,  and  supported  by  an  adequate  con- 
sideration, and  be  certain  and  definite  in  regard  to  the  property  to  be  con- 
veyed, but  it  must  be  mutually  binding  upon  the  parties,  and  the  remedy 
for  its  enforcement  must  also  be  mutual  to  the  parties.  It  is  the  latter  con- 
dition that  we  now  address  ourselves  to.  We  concede  the  correctness  of  ap- 
pellee's  proposition.  Tet  it  may  be  satisfied  with  less  than  an  ideal  fulfill- 
ment of  its  full  test.  For  example,  it  is  generally  held  that,  under  the- 
statutes  of  frauds  and  perjuries,  where  the  contract  is  not  in  writing,  if  one 
party  relying  on  the  agreement  and  induced  thereby  has  executed  his  part  of 
the  contract,  the  other  party  may  be  compelled  to  peform,  or  to  respond  in 
damages  if  specific  performance  is  withheld.  Not  to  do  so  would  be  to 
make  the  statute,  enacted  to  prevent  frauds,  an  instrument  for  effectuating 
a  fraud. 

To  examine  minutely  that  part  of  the  agreement  bearing  on  this  question,, 
we  again  quote  from  it:  *' Whereas  the  said  Max  and  Birdie  Moayon  are 
now,  and  have  been  for  some  months  past,  living  separate  and  apart  from 
each  other;  and  whereas,  the  said  parties  have  this  day  mutually  agreed  to 
forego  their  differences  and  to  be  reconciled  and  live  with  each  other  as  hus- 
band and  wife  after  the  full  execution  of  this  agreement;  now,  in  view  of 
the  fact  that  the  parties  have  agreed  that  a  settlement  is  to  be  made  upon, 
the  said  children  by  the  said  Max  Moayon,  in  order  to  insure  a  sufficient  es- 
tate for  them  and  for  their  maintenance,  education  and  support  and  future- 
welfare;  now,  in  consideration  of  the  love  and  affection  which  the  said  Max 
Moayon  bears  the  said  children,  Beatrice  and  Jessamine,  and  in  considera- 
tion of  one  dollar  cash  in  hand  paid,  etc.*' 

We  have  not  rested  this  contract  on  the  consideration  of  the  ''love  and 
affection"  of  the  father  to  his  children  (though  it  seems  that  might  alone^ 
have  been  sufficient  in  this  State)  any  more  than  upon  the  one  dollar  re- 
cited as  having  been  paid.  In  the  case  of  an  executed  contract,  recitin^r 
8«^veral  matters  as  constituting  the  consideration,  if  any  one  of  them  is  sufiS- 
oient,  probably  that  would  satisfy  the  inquiry.  But  in  an  executory  con- 
tract, the  execution  of  which  is  ree^isted  by  one  of  the  parties,  the  inquiry^ 
should  embrace  all  the  matters  recited  as  the  consideration,  beoause  we  oao 
not  say  that  the  complaining  party  would  have  entered  into  the  contract  in 
the  absence  of  any  of  the  matters  recited  as  the  moving  consideration  for  hift 
aotlon.    The  consideration  of  thlK  contract  may  be  thus  stated : 

(a)  The  mutual  agreement  to  forego  differences. 

(b)  The  mutual  agreement  to  be  reconciled. 

(c)  The  mutual  agreement  to  live  with  each  other  as  husband  and  wife. 
(d>  Love  and  affection  of  the  husband  for  his  children. 

(e)  One  dollar. 

The  last  two  are  not  questioned.  Appellant,  Mrs.  Moayon  did  forego  the 
oanse  of  their  difference— that  part  of  the  contract  is  unquestionably  eze- 
euted;  she  did  become  reconciled  to  appellee— that  is  executed.    The  only  re- 
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mainlDs  part  of  the  coDtraot  is  (c)  '*tbe  mutual  agreement  to  live  with  each 
other  as  husband  and   wife,  after  the  full  execution   of  this  agreement." 
The  parties  saw  proper  to  anticipate  the  time  of  execution  of  this  claura  of 
the  contract,  and  resumed  their  living  together  before  the  full  execution  of 
the  agreement.    This  was  necessarily  by  mutual  consent,  and  neither  party 
oan  take  advantage  by  complaint  of  that  act.    The  case  is  rested,  however, 
on  this  point  upon  the  argument  by  appellee  that  the  contract  contemplated 
not  merely  going  hack  to  their  former  relation,  but  permanently  continuing 
in  it;  that  the  wife's  undertaking  on  this  score  can  not  be  fulfilled  short  of 
the  d^ath  of  one  of  the  parties,  for  so  long  as  they  both  live  she  might  leave 
him.    It  is  then  argued  that  so  long  as  she  owes  him  anyvpart  of  this  under- 
taking, i.  e.,  to  live  wijih  him  as  his  wife,  it  is  a  duty  that  could  not  be  en- 
forced against  her  by  the  court:  that  no  civil  court  ever  has  attempted  to 
compel  two  people  to  so  live  together,  no  matter  which  was  in  fault,  there- 
fore, it  is  claimed   there  is  lacking  that  mutuality  of  remedy  necessary  to 
the  enforcement  in  equity  of  this  contract.    Marriage  nontracts  and  mar- 
riage articles  have  been  upheld  and  enforced  by  the  courts  from   earliest 
times.    They  Involve  an  agreement  between  a  man  and  woman  to  assume 
the  marital  relation,  to  live  together  as  husband  and  wife,  in  consideration 
of  which  each  relinquishes  his  or  her  claihi  to  the  other's  property,  or  one 
agrees  to  convey  or  deliver  to  tfie  other  certain  property  or  money.    If  they. 
In  pursuance  of  the  agreement,  did  marry  and  live  together  as  husband  and 
wife,  the  contr()ct  has  been  considered  always  as  executed,  so  far  as  that 
part  of  the  undertaking  was  concerned.     It  has  been  held  that  neither  mis- 
oonduot  of  a  party  after  marriage  (Moore  v.  Moore,  1  Atk.,  272;    Sidney  v. 
Sidney,  3  P.  Wins.,  269;    Seagrave  v.  Seagrave,   18  Ves.,  Jr.,  439;  Fisher  v. 
Koontz,  110  Iowa,  49S),  nor  the  subsequent  divorce  of  the  parties,  in  the  ab- 
sence of  some  term  In  the  contract  providing  against  such  contingency  (or 
of  some  statutory  regulation  of  the  suliject),  do  not  affect  the  validity  of  the 
marriage  settlement.    (£vans  v.  Carrington,  2  De  G.  F.  &  J.,  481;  Barclay 
v.    Waring,  58  Ga.,    86;  Babcock    v.  Smith,  2i)  Pink.,    Mass.,    61;  Child  v. 
Pearl,  43  Yt.,  224.)    Bonds  for  the  payment  of  money  have   been   enforced 
upon  the  executed  consideration  of  marriage.     (Smith  v.  Patterson,  Cheves' 
Eq.,  29;    Ancker  v.  Levy,  3  Strobb.  Eq.,  S.  Car.,  197;   Logan  v.  Wimholt,  1 
Ol.  &  F.,  611. )    The  promise  of  a  woman  to  marry  a  man  was  held  a  suffl- 
oient  and  valuable  consideration  to  support  his  deed  to  her,  where  it  ap- 
peared that  she  had  been  prevented  from  executing  the  promise  without  her 
fault,  bnt  by  his  death.     (Smith  v.  Allen,  6  Allen,  464,  S.  C;  81  Am.  Dec., 
758.)    ThH  marriage  contract,  that  is,  the  agreement  to  marry,  is  complete 
and  exei-uted  when  the  parties  to  it  have  entered  into  the  married  relation 
in  the  manner  required  by  statute.      Undoubtedly  every  valid   marriage 
contemplates  that  the  parties  shall  live  together  as  husband  and  wife  "till 
death  them  do  part.^'    In  a  case  like  the  present  one,  the  agreement  to  live 
together  as  husband  and  wife   could  include  nothing  more  on  this  point 
than  the  original  vows  of  matrimony  did.     To  say  that  marriage  was  not 
■an  execution   of  that  part  of  a  morriage  settlement  between  a  man  and 
woman,  competent  to  marry,  as  would  require  the  performance  of  the  other 
undertakings  in  the  settlement,  would  be  to  practically  destroy  that  which 
ior  time  out  of  mind  has  been  regarded  as  a  subject  of  such  contracts,  for  it 
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^ould  necessarily  postpone  the  execution  of  tbe  remaining  part  of  snch  con- 
tracts till  the  death  of  one  of  the  parties,  thereby  substantially  destroying 
their  value  In  many  Instances  to  the  party  benefited  and  intended  to  be 
protected  by  them. 

We  must  hold,  In  reason  and  under  the  authorities,  that  this  feature  of  the 
oontrant  under  consideration  was  executed  by  the  resumption  of  the  parties 
of  the  marital  relation  and  duties.  What  relief  appellee  would  be  entitled 
to,  as  to  a  restoration  of  the  property,  or  some  part  thereof,  if  Mrs.  Moayon 
should  subsequently  abandon  him  without  cause,  is  a  question  we  do  not 
determine. 

4th.  Does  the  contract  sufficiently  describe  the  property  to  be  conveyed? 

The  description  in  the  contract  is:  '*One-third  of  all  his  (appellee's)  es- 
tate, real,  personal,  or  mixed,  of  whatever  kind  or  nature,  belonging  to  him 
in  his  own  right  which  he  acquired  under  the  will  of  Hannah  Moayon,  his 
mother,  as  well  as  all  the  other  estate  otherwise  acquired  or  now  owned  by 
him."  ^ 

Can  the  intention  of  the  parties,  and  the  property  to  be  affected  by  the 
meriting,  he  gathered  from  this  description?  If  so,  the  statute  is  compiled 
with.  It  is  the  purpose  of  the  description  of  the  property,  concerning  which  a 
oontract  is  made,  to  identify  It.  As  said  In  Warvelle  on  Vendors,  volume  1, 
section  96:  "While  an  unequivocal  description,  giving  location,  area  and 
boundaries,  is  a  literal  and  perfect  observation  of  the  rule,  a  less  particular 
statement  will  usually  suffice,  provided  it  contains  within  itself  the  proper 
means  of  Identification,  as  by  reference  to  extrinsic  fncts  or  other  Instru- 
ments by  means  of  which  the  land  can  be  ascertained  with  sufficient  cer- 
tainty." 

The  ideal,  perfect  description,  Is  preferred.  Bat  we  nan  not  compel  its 
adoption.  It  is  our  business  to  treat  with  such  contracts  as  the  parties  have 
made,  enforcing  them  when  lawful  and  practicable.  It  is  not  neceFsary  then 
that  the  writing  should  do  more  than  indicate  clearly  what  property  Is  to  be 
•affected  by  it,  if  its  description  or  identification  can  be  gotten  from  the  con- 
tract or  from  any  extrinsic  fact  or  writing  referred  to  in  the  contract.  A 
portion  of  the  property  may  be  Identified  by  the  will  of  Hannah  Moayon, 
«peciflcally  referred  to  in  the  contract.  It  is  necessarily  of  record  to  be  a 
will,  and  that  record  will  satisfy  so  much  of  the  contract  as  treats  of  so 
much  of  appellee's  property  as  derives  its  title  from  that  source.  The  re- 
mainder of  the  description  is:  '^All  the  other  estate  otherwise  acquired  or 
-owned  by  me." 

In  Warvelle  on  Vendors,  section  1B5,  It  is  said  that  a  description  as  **my 
bouse  and  lot"  imports  a  particular  house  and  lot,  rendered  certain  by  the 
<deBoription  that  it  is  the  one  that  belongs  to  *'me. " 

The  following  descriptions  have  been  held  sufficient:  "My  lot  on  the  plat 
In  the  town  of  S.,  on  the  plat  of  said  town,  on  the  river  bank"  (Colenck 
T.  Hooper.  8  Ind.,  816);  the  "Snow  farm"  (Hollls  v.  Burgess,  37  Kansas, 
487);  "H.'fl  place  at  S."  (Hodges  v.  Korvlng,  58  Conn.,  12);  the  "Knapp 
Home  Property"  (Goodman  v.  Curtis,  18  Mich.,  2U8).  '  An  agreement  to  con- 
vey land  described  as  "occupied"  by  the  vendoi  or  a  third  person  (Angel 
T.  Simpson,  8&  Ala.,  63:  Tarle  v.  Carmels  Land  and  Coal  Co  ,  09  Cal.,  397; 
Doctor  V.  Hellberg,  66  Wis.,  415.)    In  all  such  oases  parol  evidence  was  ad- 
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mltted  not  to  Identify,  but  to  designate  the  Bubjeot-noatter  already  Identified 
in  the  minds  of  the  parties,  in  the  language  of  tbe  oontraot  when  cead  in  tb» 
ligbt  of  tbe  faots. 

In  tbls  State,  in  Ovprstreet  v.  Bice,  4  Busb,  8,  the  expression  *'we  bav» 
swapped  farms,"  naming  tbe  terms,  but  without  further  description  of 
either  farm,  was  held  sufficient  after  the  parties  had  themselves  identified 
tbe  lands  Intended  to  be  affected  by  taking  possession  of  them. 

In  Ellis  V.  Deadman*s  Heirs,  4  Bibb,  406,  tbe  writing  was:  *'4th  Janu- 
ary, 1808.    Received  of  Jesse  Ellis,  I ,  in  part  pay  for  a  lot  be  bought* 

of  me  in  the  town  of  Versailles,  it  being  the  cash  part  of  the  purchase  of 
said  lot.  Nathan  Deadman."  This  court  said:  "Had  the  receipt  specified 
tbe  terms  of  the  agreement,  there  would  have  been  no  doubt  of  the  propriety 
of  decreeing  the  specific  execution."  It  is  as  essential  that  tbe  terms  be 
specified  as  the  description  of  tbe  property.  "Ten  acres  adjoining  him  on 
the  north"  in  a  bond  for  title  to  land  of  tbe  vendor  adjoining  the  vendee., 
was  held -sufficient  in  Hanly  v.  Blackford,  1  Dana,  2. 

In  Henderson  v.  Perkins.  04  Ky.,  211,  tbe  description  was  "my  home  plac» 
and  store  house."  It  was  held  sufficient  on  the  authority  of  Ellis  v.  Dead* 
man.  supra,  and  Hanly  v.  Blackford,  supra.  * 

In  the  case  of  Varnum  v.  State,  78  Ala.,  28,  the  description  was:  "My  en- 
tire crop  of  every  description,  raised  by  me  or  caused  to  be  raised  by  me,, 
annually,  till  this  debt  is  paid."  While  that  was  not  concerning  real 
estate,  it  was  such  a  contract  (one  not  to  be  performed  within  a  jear)  a» 
was  by  tbe  statute  of  frauds  required  to  be  in  writing.  Concerning  that 
description  that  court  said  :  "It  is  objected  to  the  admission  in  evidence  of 
this  mortgage  that  it  was  void  for  uncertainty  In  the  description  of  the  crops- 
intended  to  be  included  in  it.  Whatever  force  there  maybe  in  this  objection 
to  the  instrument  on  its  face,  this  alleged  uncertainty  was  capable  of  being- 
removed,  when  read  in  the  light  of  the  circumstances  surrounding  the  con- 
tracting parties  at  the  time  of  its  execution,  by  extraneous  parol  identifica- 
tion." 

Parol  evidence  can  not  be  introduced  to  vary,  enlarge  or  restrict  the  writ- 
ten terms  of  the  contract.  But  frequently  it  is  the  case  that  application  of 
apparently  vague  descriptions  must  be  by  parol  testimony,  which  puts  before 
tbe  court  tbe  facts  and  circumstances  surrounding  the  parties  when  the  con- 
tract was  made,  or  is  to  be  executed,  that  Its  terms  may  be  interpreted  by 
the  light  from  such  surroundings.  From  this  rule  springs  the  maxim, 
"that  is  certain  which  can  be  made  certain." 

In  this  case  it  has  been  said  "all"  means  all.  "All  of  my  land"  ia  a  de- 
scription by  necessary  implication  and  common  understanding  referring  to 
such  lands  as  I  may  own,  evidenced  by  the  public  records  where  land  titles- 
are  required  to  be  recorded,  or  to  my  actual  and  continuous  possession  for- 
•uoh  time  as  under  the  law  constitut«B  a  title.  This  identification  is  com- 
plete, and  admits  of  no  possibility  of  mistake  in  this  case.  Applying  to  li 
the  familiar  usage  of  the  courts  in  such  matters,  parol  testimony  may  be- 
allowed  to  designate  the  particular  properties  described  and  identified  by^ 
the  wrltlntf,  and  in  the  contemplatinn  of  the  parties  in  making  the  oontmot^ 

6th.  It  is  trne  thiir.  by  rhn  rnminon  law  contracts  between  husband  and 
wife  were  void.     Yec   equity  recognized  numerous  instances   in  which   thft 
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parties  bad  peonllar  property  rifcbta  \ivhiob  tbey  were  allowed  to  persoDally 
oontrol,  and  to  make  contracts  oonoernlDK.  It  would  be  an  anomaly,  and 
a  reproaob  to  tbe  law,  to  say  tbat  it  recognises  a  legal  property  rlgbt  in  one, 
to  wbom  all  tbe  doors  of  every  court  were  closed.  Tberefore,  it  was  early 
beld  (Story's  Eg.  Jnr.,  1872)  tbat  altbongb  contracts  between  bnsband  and 
wife  are  void  at  law,  tbey  are  not  always  so  in  equity.  Tbls  court  bas  re- 
peatedly afBrmed  tbe  same  doctrine.  In  Evans  v.  Evans,  08  Ey.,  610,  it  waa 
said:  "Generally,  if  a  contract  between  busband  and  wife  merely  be  Just 
and  reasonable,  and  would  be  good  at  law  wben  made  by  tbe  busband  witb 
a  trustee  for  tbe  wife,  it  will  be  upbeld  in  equity."  Tbls  case  was  followed 
in  Bobannon  v.  Travis,  94  Ky.,  bU. 

In  Ward  v.  Grotty,  4  Met.,  69,  it  was  afiSrmed  tbat  tbe  busband 's  contract 
witb  tbe  wife  would  be  specifically  enforced  against  bim  in  equity,  witbout 
tbe  intervention  of  a  trustee.  Tbls  bas  been  adbered  to  in  Maraman  v. 
Maraman,  4  Met..  89,  and  Gempbell  v.  Galbreatb,  IS  Busb,  469. 

It  is  furtber  re-enforced  by  legislative  enactment  looking  to  tbe  same  end, 
viz.,  section  34  of  tbe  Civil  Code,  as  follows:  "In  actions  between  busband 
and  wife;  in  actions  concerning  ber  separate  property;  and  in  actions  con- 
oerning  ber  general  property,  and  in  actions  for  personal  suffering  of  or  In- 
jury to  ber  person  and  obaracter,  in  wbicb  be  refuses  to  unite,  sbe  may  sue- 
or  be  sued  alone." 

The  wife  may  maintain  ber  action. 

It  follows  that  tbe  judgment  must  be  reversed  and  tbe  cause  is  remanded 
for  furtber  proceedings  not  inconsistent  herewith. 

Whole  court  sitting. 


MBBCER  COUNTY  v.  CITY  OF  HARBODSBURG. 

(Filed  February  18,  1908. ) 

Contracts— Failure  of  consideration— Nuisance— In  1888  appellant  made  tk 
contract  with  appellee,  by  which  it  surrendered  seven  feet  of  ground  on  the> 
north  and  south  sides  of  its  public  square,  and  appellant  agreed  to  build  a 
good  fence  on  tbe  new  line  and  a  good  brick  pavement  on  the  land  surren- 
dered, in  consideration  of  which  appellee  granted  to  appellant  the  right  and 
privilege  to  erect  bltoblng  racks  on  tbe  old  line,  and  to  perpetually  main- 
tain them.    Appellant  fully  complied  witb  its  part  of  tbe  contract  and  en- 
joyed the  privilege  of  the  hitcbrack  until  1900,  when  appellee  forcibly  tore> 
down  the  hitcbrack  and  enjoined  appellant  from  erecting  them  again.    Ap- 
pellee removed  same  because  they  had  become  a  nuisance,  and  it  bad  been 
to  declared  by  order  ot  tbe  council.    Appellant  brought  this  suit  to  recover- 
18,600,  the  value-  of  the  ground,  and  $700,  Jtbe  cost  of  the  improvements  it 
had  made.    Held— That  appellant  can  not  recover.     This  contract  was  bind . 
Ing  on  liotb  parties  wben  it  was  made,  and  each  party  continued  to  reoeive- 
tha  benefits  of  tbe  consideration  from  the  date  thereof  until  1900.    Tbe  bitch- 
ing rack  was  not  per  se  a  nuisance,  but  it  became  so  by  reason  of  the  in- 
crease of  population  in  its  increased  use.    At  the  time  this  contract  waa 
entered  into,  in  1888,  and  appellant  accepted  the  bitching  posts  as  the  con- 
sideration for  the  strips  of  land,  it  so  accepted  same  with  the  knowledge 
tbat  It  might,  on  account  of  tbe  growth  of  tbe  county  and  city,  and  the* 
gnat  and  continued   use  of  same,  become  a  nuisance,  and,  tberefore,  be 
OdOpelM  to  surrender  same  for  tbe  public  good  and  health. 
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W.  C.  Bell  and  Gaither  &  VaDarsdall  for  appellant. 
Robt.  Harding  for  appellee. 
Appeal  from  Meroer  Cironit  Court. 

I 

I  Opinion  of  the  oourt  by  Judge  Nnnn. 

I 

On  October  S,  1888,  the  appellant  and  appellee  made  a  contract,  by  the 

terms  of  which  the  appellant  surrendered  to  appellee  seven  feet  of  ground  on 
the  north  side  of  its  public  square  in  Harrodsburg  and  a  like  amount  on  the 
«outb  side,  both  strips  el[ tending  the  width  of  the  square  from  east  to  west, 
>and  appellant  agreed  to  build  a  fence  on  the  new  line  and  a  good  brick 
pavement  on  the  land  surrendered,  for  which  land  and  the  improvements 
made  the  appellee  granted  to  the  appellant  the  right  and  privilege  to  erect 
hitching  racks  on  the  old  line  and  to  perpetually  maintain  them.*  Appel- 
lant's petition  sets  up  this  contract,  and  that  in  keeping  with  it  the  county 
surrendered  the  lands,  which  were  of  the  value  of  $2,500,  and  made  the  im- 
provements, at  a  cost  of  $700,  to  recover  which  this  action  was  brought; 
-after  which  it  erected  the  hitching  racks  and  maintained  them  as  con- 
templated by  the  contract  until  May  19,  1900,  when  appellee  forcibly  tore 
down  the  racks,  removed  them  and  then  denied  the  right  and  privi- 
lege of  appellant  to  erect  and  maintain  the  racks.  The  petition  fails  to 
state  that  the  racks  were  torn  down  without  right,  but  says  that  they 
were  prohibited  from  re-erecting  the  racks  "by  injunction  proceedings 
in  this  honorable  court."  And  further,  that  the  city,  by  an  ordinance 
.  "duly  passed,  and  entered  on  its  records,  had  prevented  all  persons  from 
iiitohing  horses  on  the  courthouse  squaie  under  a  penalty  of  $5  for  each 
violation.  To  the  plaintiff's  petition,  appellee  filed  a  demurrer,  which  the 
lower  court  sustained,  and  this  cause  is  here  on  appeal  from  that  judgment. 
From  the  petition  it  seems  clear  that  this  contract  was  valid  and  binding 
upon  the  parties  when  made,  and  each  party  continued  to  receive  the  benefits 
of  the  consideration  from  the  date  thereof  until  the  year  1000,  a  period  of 
seventeen  years.  This  oourt  also  gathers  from  the  petition  that  in  1900  the 
Tigle  of  the  racks  became  a  nuisance,  and  that  they  were  necessarily  removed. 
A  hitching  rack  is  not  per  se  a  nuisance,  and  this  court  has  so  held  in  the 
oase  of  Harrison  County  v.  Wall,  11  Ky.  Law  Rep.,  223.  And  also  in  the 
•case  between  the  same  parties  to  this  action  (23  Ey.  Law  Rep.,  1744. )  In  the 
last  case  referred  to  the  court  said  :  "While  the  hitching  posts  and  chains 
were  not  a  nuisance  in  themselves,  they  became  a  nuisance  from  the  hitch- 
ing of  horses  to  them.  They  were  placed  t)iere  for  horses  to  be  hitched  to 
them,  and  the  removal  of  the  posts  and  chains  was  the  only  way  to  abate  the 
nuisance."  *  *  *  And  again  the  court  said:  "  The  city  was  not  estopped  by 
the  contract  loade  in  the  year  1883.  As  population  increases  things  become 
nuisances  which  occasioned  little  inconvenience  when  the  population  was 
not  so  dense  or  the  trafiSo  so  great.  The  contract  of  18S3  did  not  contemplate 
the  creation  of  a  nuisance;  the  town  trustees  could  not  have  legalized  a  nuls* 
-ance  if  they  had  contemplated  it." 

At  the  time  this  contract  was  entered  into  in  1888,  and  appellant  accepted 
the  hitching  posts  as  the  consideration  for  the  strips  of  land,  it  so  accept^ 
«ame  with  the  knowledge  that  it  might,  on  account  of  the  growth  of  theolty 
and  the  county,  and  the  great  and  continued  use  of  the  same,   beoome  % 
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DoisaDoe,  and,  therefore,  be  compelled  to  surrender  same  for  the  pnblio  good 
and  health.    And  it  appears  from  the  petition   that  this  occurred   in   1000. 
Appellant  received  a  good  and  valuable  consideration  and  had  the  benefit  of 
It  for  seventeen  years,  but  owned  and  used  it  all  the  time  subject  to  the  pub- 
lic welfare,  and  the  appellee  did  not,  by  any  act  or  omission,  cause  it  to  be- 
come a  nuisance,  but  it  was  caused  by  the  natural  and  to  be  expected  growth 
of  the  city  and  the  county,  and  the  great  use  to  which  it  was  put  by  reasox> 
thereof.    Asbbrook  v.  Commonwealth,  In  1  Busb,  148,  these  principles  ar& 
enunciated  :  "The  pursuit  of  a  noxious  trade  is  lawful  so  long  as  it  does  not 
interfere  with  the  rights  of  the  public,  but  when   it  does  so  interfere  with 
these  superior  rights  it  becomes  illesal,  and  no  length  of  time  can  sanctify 
it   as  its  exercise  is  a  daily  renewal  of  the  offense.    Whilst  many  private- 
rights  will  be  protected  from  public  invasion,  because  not  necessary  to  th» 
public  good,  yet  most  of  the  individual  rights  are  held  subordinate  to  th& 
public  welfare." 

The  appellant  entered  into  this  contract  with  the  knowledge  that  the  hitch- 
ing rack  might  become  a  nuisance;  the  contract  was  fairly  made  and  appel- 
lant took  upon  itself  the  risk  of  its  becoming  and  being  declared  a  nuisance, 
and  whatever  may  be  the  apparent  hardship  of  losing  the  use  and  benefit  of 
its  consideration,  it  was  brought  about  by  its  own  voluntary  undertaking, 
and  it  is,  therefore,  entitled  to  no  relief.  To  this  effect  is  Grlswold  v.  Tay- 
lor's Adm'r,  1  Metoale.  281. 

For  these  reasons  the  judgment  of  the  lower  court  is  afiSrmed. 


SANDY  RIVER  CANNEL  COAL  CO.  v.  WHITE  HOUSE  CANNEL 

COAL  CO. 

(Filed  February  18,  1008— Not  to  be  reported.) 

Action  to  quiet  ti lie— Reservation  of  mineral  rights  and  passway  In  oon- 
vftyances- Appellee  Instituted  this  action  to  quiet  its  title  to  a  tracr  of  land 
and  minerals  risbts  and  a  road  to  the  river  against  appellant,  who  is  claim- 
ing same.  The  lands  and  mineral  rights  In  controverFy  are  included  in  a 
patent  granted  to  S.  Appellee  claims  title  to  the  land,  mineral  rights  and 
road  t)y  conveyances  from  S.,  his  grantees  and  children.  It  is  admitted  that 
the  surface  of  land  in  which  the  appellee  claims  the  mineral  rights  and  road 
belongs  to  appellant.  S.  conveyed  to  B.  a  tract  of  land,  expressly  reserving 
the  mineral  rights  and  a  roadway  over  the  land  to  the  river.  B.  accepted 
the  deed  from  S.,  reserving  to  the  grantor  all  mines  and  minerals  on  the 
land  as  well  as  a  road  to  the  river,  with  full  knowledge  on  the  part  of  B.  of 
said  reservation.  But  appellant  claims  title  to  the  mines  and  minerala 
under  a  patent  to  B.  B.  testifies  that  he  never  got  a  patent  to  the  land,  and 
the  record  shows  that  he  never  claimed  the  property  in  controversy,  besides, 
in  his  deposition  he  disclaims  ownership  thereof.  B.  will  not  be  permitted 
to  disavow  bis  vendor's  title,  and  appellant  claiming  under  him,  is  in  no 
better  position  to  do  so  than  he.  The  court  properly  quieted  appellee's  tltl» 
and  referred  the  case  to  the  oommissioner  to  take  an  account  as  to^the  value 
of  ooal^taken  by  appellant  from  appellee. 

W.  S.  HarkiBfl  and  John  P.  Wells  for  appellant. 

Hager  &  Stewart  for  appellee. 
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Appeal  from  JobnaoD  Circuit  Court. 
Opioios  of  the  oourt  by  Judge  Settle. 

Appellant  and  appellee  own  adjoinlug  lands  and  Talnable  mineral  rlgbta 
in  Johnson  county,  and  both  are  engaged  In  the  business  of  mining  ooal. 

This  action  was  instituted  by  appellee  in  the  circuit  court  of  Johnson 
county  to  quiet  its  title  to  certain  mines,  mineral  rights  and  a  roadway  to 
Big  Sandy  river.  The  petition,  and  amendments  thereto,  charge  in  sub- 
stance that  appellee  owns  and  is  in  actual  possession  of  certain  lands  therein 
described,  the  mines  and  minerals  under  a  certain  other  boundary*  the  sur- 
face of  which  is  owned  by  appellant,  and  that  it  (appellee)  also  owns  a  road- 
way leading  therefrom  zo  the  river.  It  is  further  averred  by  appellee  that 
appellant  is  interfering  with  its  possession  of,  and  is  claiming  to  own,  Its 
lands,  minerals  and  roadway  mentioned,  giving  it  out  in  public  speeches 
that  this  property  is  owned  by  it  (appellant),  and  that  appellee  is  unable  to 
make  a  valid  deed  thereto.  It  is  also  averred  that  appellant  is  engaged  in 
mining  on  its  land,  and  removing  ooal  therefrom,  by  means  of  an  entry 
made  upon  appellant's  own  land,  and  is  threatening  to  further  mine  and 
remove  appellee's  coal.  An  injunction  was  obtained  by  appellee  to  restrain 
appellant  from  further  acts  of  trespass  to  its  property. 

The  answer  traverses  the  allegations  of  the  petition  as  amended,  and  sets 
up  a  claim  of  title  In  appellant  to  the  lands,  mines,  minerals  and  roadway 
in  controversy.  Upon  the  issues  thus  formed  proof  was  taknn  on  both  sides, 
and  the  trial  resulted  in  a  judgment  io  favor  of  appellee,  which  was  declared 
to  be  the*  owner  of  the  land  and  road  in  controversy.  Appellant  was  per- 
petually enjoined  from  the  further  mining  of  coal  thereon,  and  the  cause 
was  referred  to  the  master  commissioner  to  take  proof,  and  report  the  quan- 
tity and  value  of  coal  mined  or  removed  from  appellee's  land  by  appellant. 
Appellant  complains  of  that  judgment,  hence  this  appeal. 

The  land  in  dispute  is  situated  in  the  valley  of  White  House  cieek,  and  on 
the  White  House  side  of  the  dividing  lidge  that  separates  White  House  creek 
from  Lick  creek.  These  two  creeks  flow  into  the  Levisa  fork  of  the  Big 
Sandy  river,  and  on  the  east  side  thereof  some  eight  or  ten  miles  below  the 
town  of  Paintsville.  One  John  Stafford,  who  died  in  1865,  formerly  owned 
a  large  boundary  of  land  on  each  side  of  the  river.  Including  the  land  in 
controversy.  Stafford  had  several  children,  one  of  whom,  Calista,  married 
first  a  man  by  the  name  of  Wilson,  who  soon  died,  after  which  ^be  married 
a  man  by  the  name  of  Ash.  Stafford,  by  deed  of  March  16,  1861,  conveyed 
to  his  daughter,  Calista  Wilson,  or  Ash,  a  large  tract  of  land,  nearly  all  of 
which  was  on  the  Lick  creek  side  of  the  dividing  ridge  between  Lick  and 
White  House  creeks. 

Appellee  owns  nearly  all  of  the  Calista  Wilson  land,  but  a  part  thereof 
belongs  to  appellant.  The  easterly  line  of  the  Calista  Wilson  tract  is  shown 
on  the  map  in  the  record  as  the  red  line  running  from  a  point  near  the  bot- 
tom of  the  map  to  a  point  marked  ** maple,"  on  Big  Sandy  river,  just  below 
the  mouth  of  Lick  creek.  The  land  included  in  the  deed  lies  on  the  weet 
side  of  this  line.  As  the  minerals  in  controversy  lie  upon  Che  east  side  Of 
this  line  its  correct  location  is  one  of  the  points  ^t  issue  in  this  oase.  If  ap« 
pellant's  conteotlon  is  sustained,  the  line  would  run  from  the  point  indl- 
•Gated  near  the  bottom  of  the  map  to  a  point  on  the  bank  of  Big  Sandy  river 
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S4  poles  below  the  month  of  Liok  oreek.  We  think,  however,  that  this  Hoe 
was  oorreotlj  fixed  by  the  lower  court,  aod  as  laid  dowo  on  the  map  is,  after 
Allowing  the  proper  variation,  north  6^  east,  running  to  a  point  Just  below 
the  mouth  of  Liok  oreek  as  indicated  on  the  map.  The  line  in  question 
passes  through  the  mines  as  shown  upon  the  map.  and  all  the  coal  that  was 
removed  by  appellant  from  the  land  on  thfl  right  or  east  of  this  line  as  in- 
'dioated  was  taken  from  the  land  adjudged  to  appellee  by  the  lower  court. 

On  March  25,  18A6,  Stafford,  hy  deed,  conveyed  to  Gabe  Brown,  his  former 
-slave,  whom  he  had  theretofore  voluntarily  emancipated,  a  tract  of  land, 
the  boundary  of  which  began  at  the  mouth  of  White  House  creek;  thence 
running  up  the  river  to  the  upper  end  of  the  cliff,  from  which  it  passes  to 
the  top  of  the  dividing  ridge  between  White  House  and  Lick  creeks,  and 
following  the  top  of  the  ridge  around  a  certain  hollow;  thence  down  the 
point  on  the  upper  side  of  the  hollow  to  White  House  oreek,  a  short  distance 
below  Gibson  branch  shown  upon  the  map;  thence  down  White  House  creek 
to  the  beginning.  i3ut  by  the  terms  of  the  deed  tbe  grantor  reserved  to 
himself  the  mines,  minerals  and  road  to  tbe  ziver,  in  controversy  in  this 
•oase. 

It  appears  that  the  description  as  given  of  the  boundary  of  Gabe  Brown's 
deed  makes  tbe  line  following  the  top  of  tbe  ridge  between  the  creeks  lap 
In  some  places  over  upon  the  land  previously  conveyed  by  Stafford  to  his 
•daughter,  Calista  Wilson,  but  Brown  does  not,  by  that  means,  become  en- 
titled to  any  part  of  her  laud  that  may  fall  within  his  line,  as  hers  Is  the 
-older  deed  and  titl&  It  is  conceded  by  appellee  that  appellant  is  the  owner 
of  the  surface  of  the  lands  In  controversy.  So  the  only  question  to  be  con- 
sidered is  as  to  the  ownership  of  the  mines  and  minerals  contained  therein. 

Stafford  seems  to  have  secured  many  patents  for  lands,  and  the  one  for 
fifty  acres,  bearing  date  July  33.  1633,  copied  into  the  record  covers  all  the 
'mines  and  minerals  in  controversy  herein.  It  is,  we  think,  well  established 
'by  the  evidence  that  Stafford  was  at  the  time  of  the  conveyance  from  him  to 
Brown,  in  1865,  the  owner  in  fee  of  the  land  on  which  tbe  mines  and  min- 
«ral8  In  controversy  are  situated,  and  there  is  no  doubt  whatever  of  his  hav- 
IniK  reserved  the  mines,  minerals  and  road  in  the  deed  executed  to  Brown. 

We  are  of  opinion,  too,  that  the  mines,  minerals  and  roadway  passed  by 
the  subsequent  deeds  of  conveyance  from  Stafford,  his  vendees  suoofssively, 
and  children  to  appellee,  and,  besides,  the  construction  placed  upon  the  deeds 
by  the  parties  shows  that  such  was  the  intention  of  all  tbe  grantors,  begin- 
ning with  Stafford  himself.  If  it  be  true,  as  contended  by  appellant,  that 
Stafford  in  the  deed  to  King  never  parted  with  bis  title  to  the  mines  and 
minerals,  appellee  nevertheless  derived  title  thereto  from  the  heirs  at  law  of 
Stafford,  who  conveyed  to  it  their  title,  either  directly  or  through  interme- 
diate parties.  We  are  unable  to  see  how  Gabe  Brown  acquired  by  the  patent 
from  the  Commonwealth  covering  the  land  he  got  of  Stafford  any  better 
title  than  he  had  already  received  thereto  by  the  deed  from  Stafford,  and  as 
tbe  deed  reserved  to  Stafford  all  mines  and  minerals  on  the  land,  as  well  as 
the  road  to  the  river,  it  was  accepted  by  Brown  with  knowledge  of  that 
reservation.  We  are  likewise  unable  to  see  how  the  patent  procured  by  him 
•can  destroy,  or  otherwise  remove,  the  reservation.  Appellant  claims  title  to 
tbe  mines  and  minerals  in  controversy  under  the  Gabe  Brown  patent,  and 
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yet  BrowD  testifies  In  his  deposition  that  he  never  got  a  patent  to  the  land, 
but  in  this  lie  is  certainly  mistaken,  and  be  also  says  that  be  got  the  patent 
to  annoy  King,  appellee's  vendor,  and  the  immediate  vendee  of  Stafford. 

It  is  not  disclosed  by  the  record  that  Brown  ever  claimed  the  property  in 
controversy.  In  fact  in  his  deposition  be  disclaims  ownership  thereof. 
Brown  will  not  be  permitted  to  disavow  his  vendor's  title.  Appellant  claim- 
ing Under  Brown,  is  in  no  better  position  to  do  so  than  he.  We  are  also  of 
opinion  that  the  Beveral  deeds  under  which  appellee  claims  title  to  the  mines, 
minernli  and  road  in  dispute  contain  a  sufficient  description  of  the  interest- 
and  estate  they  purport  to  convey,  and  taken,  altogether,  they  present  a  rea- 
sonably well-connected  chain  of  title  from  Stafiford  to  appellee. 

Upon  the  facts  presented  by  the  record  the  chancellor  was  authorized  to 
render  the  judgment  appealed  from,  and  the  same  is,  therefore,  affirmed. 


E.  H.  TAYLOR,  JR.  &  SONS  v.  LOUISVILLE  P'UBLIC  WARE- 
HOUSE CO. 

(Filed  February  17,  1903— Not  to  be  reported.) 

Contracts— Damages— Instructions— Appellant  brought  this  action  to  re- 
cover of  appellee  98,000  damages  for  a  breach  of  contract.  Appellant  alleges 
in  its  petition  that  in  the  spring  of  1896  it  had  in  its  warehouse  736  barrels 
of  whisky  which  was  worth  50  cents  per  gallon;  that  it  made  a  contract,  by 
its  vice-president,  that  it  would  ship  said  whisky  to  Louisville  and  deposit 
it  in  appellee's  warehouse  on  a  storage  charge  of  6  cents  per  barrel  per 
month,  and  that  appellee  agreed  to  loan  apellant  $10  on  each  barrel,  and 
would  renew,  or  cause  to  be  renewed,  the  loan  from  time  to  time  as  long  as 
the  whisky  remained  in  appellee's  warehouse,  appellant  to  pay  the  regular 
bank  rates  of  interest  and  discounts  and  5  cents  per  barrel  per  month  storage 
to  appellee;  that  uoder  this  contract  appellant  shipped  said  whisky  to  ap- 
pellee's warehouse  and  obtained  the  loan  of  SIO  per  barrel,  and  appellee  issued 
its  warehouse  receipts  and  attached  said  receipts  as  collateral  to  the  noteft 
and  the  notes  were  due  and  payable  four  months  after  date.  Before  the  ex- 
piration of  said  four  months  part  of  the  whisky  was  sold  and  the  proceeds 
credited  on  the  notes.  There  then  remained  448  barrels  unsold.  The  notes 
were  renewed,  and  when  the  renewed  loan  matured  appellee  violated  and 
broke  its  contract  by  refusing  to  renew  and  carry  said  loan.  Appellant- 
notified  appellee  of  the  sale,  and  demanded  that  it  comply  with  its  contract 
and  renew  said  loan,  and  that  appellant  was  unable  to  carry  the  same,  and 
that  at  the  sale  200  barrels  of  the  whisky  sold  at  18  sents  per  gallon  and  248 
barrels  sold  at  10  cents  per  gallon,  the  whisky  at  the  time  being  reasonably 
worth  50  cents  per  gallon,  and  that  appellant  thereby  suffered  a  loss  of  18,419. 
Appellee  in  its  answer  put  in  issue  every  allegation  of  the  petition  ezoept 
those  stating  that  appellant  was  unable  to  carry  said  loan,  and  that  appellee 
knew  of  appellant's  Inability  to  do  bo,  and  that  it  did  not  contract  to  bind 
itself  to  loan  said  money,  or  cause  it  to  be  loaned,  to  appellant  for  a  longer 
period  of  time  than  four  months,  as  specified  in  fald  notes.  The  first  trial 
resulted  in  a  verdict  in  favor  of  appellant  for  $3,100,  and  the  court  set  this 
aside  and  granted  a  new  trial,  which  resulted  in  a  judgment  for  defendant. 
Appellant  on  this  appeal  asks  that  the  last  judgment  be  reversed,  aDd  that 
the  lower  court  be  directed  to  enter  judgment  on  the  flrfrt  verdict.  Held-* 
That  the  lower  court  erred  in  telling  the  Jury  that  the  appellee  bad  the  right- 
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to  terminate  the  contraot  after  the  expiration  of  a  reasonable  time,  and  that 
a  reasonable  time  had  elapsed  In  oontempiation  of  law  between  the  makini^ 
of  said  oontraot  and  the  foroed  sale  of  the  whisky.  This  question  should  have- 
been  left  to  the  Jury.  Tbe  instructions  felren  on  the  first  trial,  except  the  flrsi 
part  of  No.  8  as  indicated  In  the  opinion,  were  correct.  This  court  will  not 
disturb  tbe  action  of  tbe  lower  court  in  setting  aside  the  first  verdict.  The 
lower  court  could  better  determine  whether  the  parties  had  a  fair  and  im- 
partial trial,  and  as  the  defense  is  supported  by  strong  evidence,  this  conrt 
will  not  direct  that  a  judgment  be  entered  on  the  first  verdict. 

Hargis  &  Duncan  for  appellants. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jeffeison  Circuit  Court,  Common  Pleas  division. 

Opinion  of  tbe  oourt  by  Judge  Nunn. 

This  was  an  action  brought  in  the  Jefferson  Circuit  Court  by  appellants 
against  appellee  for  damages  on  an  alleged  breach  of  contraot  whereby  they 
claim  to  have  suffered  to  the  extent  of  teore  than  $8,000. 

Tbe  appellant  alleges  in  substance,  in  its  petition,  that  in  the  spring  of 
the  year  1896  it  had  in  its  bonded  warehouse  in  Woodford  county,  Kentucky, 
736  barrels  of  whisky,  containing  fifty  gallons  to  the  barrel,  of  the  "Old 
Taylor*'  brand,  which  was  worth  60  cents  per  gallon;  that  on  the  27th  day 
of  May,  1S95,  J.  8.  Taylor,  vioe-presldent  of  appellant.  It  being  a  corpora- 
tion, made  and  entered  into  a  contraot  with  one  Coldewey,  who  was  then 
tbe  president  of  appellee,  a  corporation,  thnt  appellant  would  ship  to  Louis- 
ville, Ky.,  and  deposit  in  appellee's  warehouse  paid  7S6  barrels  of  "Old  Tay- 
lor*' whisky  on  a  storage  charge  of  6  cents  per  barrel  per  month,  and  that 
appellee,  in  nonslderation  therefor,  agreed  with  appellant  to  loan,  or  cause  to 
be  loaned,  to  it  flO  per  barrel  on  said  whisky,  and  would  renew,  or  oause  to 
be  renewed,  the  loan  from  time  to  time  as  long  as  the  whisky  remained  in  ' 
the  appellee's  warehouse,  theappellaut  to  pay  the  regular  bank  rates  of  in-  ■ 
terest  and  discounts,  and  6  cent;!  per  barrel  per  month  storage  to  appellee; 
that  under  thii^  contract  appellant  shipped  said  whisky  to  appellee's  ware- 
house in  Louisville,  Ky. ,  and  obtained  tbe  loan  of  flO  per  barrel,  and  appellee 
issued  its  warehouse  recel{jts  for  the  whisky  and  attached  said  nceipts  as 
collateral  to  the  notes  given  by  appellant  for  said  loan:  that  after  getting 
possession  of  the  whisky  appellee  claimed  that,  in  order  to  keep  its  contraot 
and  renew  and  carry  this  loan,  it  was  necessary  for  appellants  to  execute  its 
note  for  |0  per  barrel  to  the  Citi/ena  National  Bonk  of  Louisville  and  a  nots 
for  11  per  barrel  to  appellee,  tlivse  notes  due  in  four  months.  Before  these 
notes  became  due  appellant  sold  a  portion  of  said  whisky,  and  the  proceeds 
were  credited  on  said  notes.  There  was  left  of  said  whisky,  at  the  expira- 
tion of  said  four  months,  448  barrels  on  the  same  terms  and  conditions  as 
the  first  loan. 

That  on  the  30th  day  of  January,  1896,  when  the  renewed  loans  matursd, 
the  appellee  violated  and  broke  its  contract  by  refusing  to  renew  and  carry 
said  loan,  notwithstanding  it  had  contracted  to  carry  the  loan,  and  the  fact 
that  appellant  was  unable  to  carry  tbe  same,  and  that  appellee  knew  that 
appellant  was  unable  to  carry  and  renew  the  loan,  and  that  appellant  noti- 
fied appellee  of  the  contemplated  sale  of  the  whisky  by  the  Citizens  National 
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Bank,  and  requested  appellee  to  protect  appellant's  whisky  from  sale  and 
eacrlflce  by  performing  its  ooDtraot  to  renew  the  loan,  and  that  appellee 
failed  to  perform  its  ountract  and  allowed  the  whisky  to  be  sold  at  a  saori- 
floe;  that  200  barrels  of  the  whisky  sold  at  foroed  sale  at  the  price  of  18  cents 
per  gallon  and  248  barrels  at  the  price  of  10  cents  per  irallon,  the  whisky  at 
the  time  being  reasonably  worth  60  cents  per  gallon,  to  the  appellant's  loss 
of  $8,413. 

The  appellee's  answer  put  in  issue  every  allegation  of  the  petition,  except 
those  stating  that  appellant  was  unable  to  carry  said  loan,  and  that  appellee 
knew  of  appellant's  inability  to  do  so,  and  that  it  did  not  contract  to  bind 
itself  to  loan,  or  cause  to  be  loaned,  to  appellant,  nor  contract  that  the  loan 
would  be  renewed  or  continued  for  a  longer  period  of  time  than  that  named 
In  the  notes,  vix.,  four  months:  that  its  effort  in  securing  and  continuing 
the  loan  made  by  the  Citizens  National  Bank  were  simply  for  the  accom- 
modation of  its  customers.  And  by  counterclaim  set  up  two  notes  which  it 
bald  against  appellant,  amounting  to  the  sum  of  S684,  \vhich  counterclaim 
the  appellant,  by  reply,  admitted,  but  controverted  the  afiSrmatlTe  allega- 
tions of  appellee's  answer. 

Upon  these  issues  a  trial  was  had  which  resulted  in  a  verdict  for  appellant 
for  the  sum  of  $8,100.  Upon  motion  of  appellee,  with  reasons  filed,  the  eourt 
set  aside  that  verdict  and  judgment  and  granted  appellee  a  new  trial,  and 
afterwards  another  trial  was  had  which  resulted  in  a  verdict  and  judgment 
In  favor  of  appellee  for  the  full  amount  of  its  counterclaim.  Appellant 
filed  grounds  and  af^ked  that  this  verdict  and  judgment  be  set  aside,  which 
motion  the  court  overruled.  Appellant  is  here  on  appeal,  asking  that  the 
Jast  judgment  be  reversed,  and  that  the  lower  court  be  ordered  to  enter 
Judgment  oo  the  first  verdict. 

The  instructions  given  by  the  court  to  the  jury  on  the  second  trial  were 
erroneous  and  prejadiciai  to  the  appellant.  The  court,  under  the  facts  and 
oiroumstanoes  in  issue  in  this  case,  should  not  have  told  the  jury  that  the 
appellee  had  the  right  to  terminate  the  contract  after  the  expiration  of  a 
Teasonable  time,  and  that  a  reasonable  time  had  elapsed  in  contemplation  of 
law  between  the  making  of  said  contract,  as  alleged  in  the  petition,  and 
the  foroed  sale  of  the  whisky.  Under  the  evidence  in  this  case,  as  appears 
from  the  record,  this  question  should  have  been  left  to  the  joiy.  Counsel 
for  appellee  on  this  point  refer  this  court  to  the  case  of  Blackwell,  &c.  v. 
Fosters,  &c.,  1  Metcalfe,  88.  as  sustaining  said  Mistruotion  of  the  oourt.  We 
do  not  so  understand  the  decision.  In  that  case  the  appellant  in  October, 
1851,  sold  to  appfc'llee  500  hogs,  to  be  delivered  between  the  lOth  of  October 
and  1st  of  November,  1868,  more  than  a  year  after  the  making  of  said  con- 
tract. And  in  che  contract  this  language  was  used:  "And  the  said  parties 
bind  themselves  to  give  secarlty  for  their  respective  performance  of  this 
contract,  if  at  any  time  required."  The  parties  lived  about  seven  miles  from 
each  other.  The  testimony  in  the  case  showed,  and  it  was  admitted  by  the 
appellees,  that  before  January  1,  1852,  that  the  appellants  had  given  notice 
that  they  required  security  for  the  performance  of  said  contract.  The  appel- 
lees failed  to  give  the  security,  and  on  the  6th  day  of  March,  1852,  the  appel- 
lants gave  to  appellees  written  notice  that  their  said  contract  was  annulled 
In  consequence  of  their  failure  to  give  the  security  as  required,  and  this 
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*«oarfe  said  the  faots  being  admitted  that  four  moDtbs'  time  to  comply  wltb 
tbe  stlpDlatloD  of  tbeir  written  ood tract  was,  as  a  matter  of  law»  reasonable 
time.  And  In  tbe  same  case  tbe  court  said :  "It  Is  a  well-settled  rule  of  law 
(bat  wherever  one  party  Is  required  to  do  an  act  upon  tbe  demand  of  sin- 
-other,  performance,  or  an  offer  to  perform,  must  be  within  a  reasonable  time - 
after  demand,  that  is,  so  much  time  as  is  necessary  to  do  conveniently  what 
the  contract  requires  to  be  done." 

That  case  is  unlike  this  case  for  tbe  reason  that,  according  to  appellants' 
■contention,  it  transferred  this  whisky,  at  considerable  expense,  from  its 
warehouse  in  Woodford  county,  Kentucky,  to  appellee's,  public  warehouse 
Id  the  city  of  Louisville,  and  there  deposited  it,  under  a  contract  with  ap-' 
pellee  to  hold  it  for  the  consideration  of  6  cents  per  barrel  per  month,  and  to 
loan,  or  secure  to  be  loaned,  and  renew  tbe  loans  thereon  at  flO  perbariel,  so 
long  as  the  whisky  remained  in  appellee's  warehouse,  appellee  violating 
its  said  contract,  and  failing  and  refusing  to  renew  the  loan,  thereby  forc- 
ing tbe  sale  of  tbe  said  whisky  at  a  sacrifice,  and  knowing  at  the  time  ap- 
pellant was  unable  to  protect  itself  and  save  itself  from  loss.  Under  these 
Alleged  faots  the  qaestion  of  reasonable  time,  under  all  the  oircum stances, 
should  have  been  submitted  to  the  jury. 

There  are  other  errors  in  tbe  instructions  given  on  tbe  second  trial,  but 
^we  do.  not  think  it  necessary  to  refer  to  them,  as  tbe  instructions  given   on 

'  tbe  first  trial  were  correct,  except  instruction  Ko.  8. 

If  tbe  appellee  bad  contracted  to  loan  and  renew  tbe  loan  so  long  as  the 
whisky  remained  in  its  warehouse,  and  knew  that  appellant  was  unable 
otherwise  to  obtain  or  I'enew  tbe  loan,  we  can  not  understand  the  applioa- 

-  tion  of  the  first  part  of  instruction  No.  8,  "that  If  the  appellee  gave  the  ap- 
pellant a  reasonable  notipe  that  the  loan  would  not  be  renewed  or  continued, 
then  they  should  find  only  in  snob  sum  as  they  may  believe  from  the  evl- 
"denoe  represents  tbe  amount  the  plaintiff  would  have  been  compelled  to  pay 
to  carry  tbe  said  loan  without  the  defendant's  assistance  under  the  said  con- 
tract." 

We  are  not  inclined  to  disturb  the  action  of  the  court  in  tbe  setting  aside 
tbe  verdict  of  the  jury  on  tbe  first  trial.    That  court  presided  and  witnessed 

'the  oonduot  of  the  trial  from  its  inception  to  tbe  end,  and  could  better  de- 
termine whether  or  not  the  parties  bad  a  fair  and  impartial  trial.  And 
-while  in  some  cases  this  court  has  directed  the  entry  of  the  first  judgment, 
-wbeli  it  was  erroneously  set  aside,  yet  in  a  case  where  the  defense  is  sup- 

'ported  by  strong  evidence  and,  in  tbe  opinion  of  the  trial  judge,  presents  a 
^ood  defense,  we  are  not  inclined  to  apply  tbe  rule  contended  for.  And, 
besides,  it  was  error  for  the  court  to  permit  the  advertisement  for  the  sale 

-<of  appellant's  whisky  to  be  sent  to  the  jury  after  the  cause  had  been  sub- 
mitted to  them,  and  the  court  may  have  observed  other  small  errors  in  the 
progress  of  the  trial  which  caused  him  to  exercise  his  discretion  in  the  set- 
ting aside  the  verdict. 

For  these  reasons  the  case  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  grant  api)ellant  a  new  trial  and  for  further  proceedings  consistent 

^xvlth  this  opinion. 


1660  HALL,  AC.  V.  METCALFE. 

HALL,  &o.  ▼.  METCALFE. 

(Filed  February  17,  1903.)  eo 

Decedents*  estates— Persooal  representatives— TJn necessary  allowance  or 
attorney's  fees— H.  died  Intestate,  leaving;;  a  widow  and  son  surriviniz  him», 
owning  no  personal  estate  and  only  a  small  farm  on  which  was  a  mortgage 
Hen  to  appellee.  P.  was  appointed  as  administrator.  Appellee  instituted 
this  action  to  enforce  his  mortgage  lien,  making  the  administrator,  the 
widow  and  son  defendants.  The  petition  n11»'gHH  that  appellee  and  8.  were 
the  only  creditors  of  the  estate,  but  failed  to  nllt*^!:^  that  the  decedtfot  left  ne 
personal  estate,  or  not  enough  thereof  to  pay  hiii  debts,  nor  does  it  fctate  the 
amount  or  nature  of  the  olaini  held  by  S.  agaliint  the  estate.  The  prayer 
of  the  petition  aslcs  a  sale  of  the  mortgaged  real  eotute  to  pay  appellee's  debt 
and  a  reference  to  the  commissioner  for  a  settlement  of  the  estate,  and  that 
appellee  be  allowed  his  costs  and  attorney's  fees.  Prior  to  the  trial  the  land 
was  sold  at  private  sale  and  the  debts  paid,  but  the  case  was  prepared  and 
the  judgment  entered,  directing  the  sale  and  allowed  appellee's  attorney  a 
fee  of  $40,  and  a  fee  of  S16  to  the  attorney  for  the  administrator.  Held— 
That  the  judgment  was  altogether  erroneous.  There  was  no  necessity  fur 
the  appoiotment  of  an  administrator,  as  there  was  no  personal  estate  left  ta 
be  administered.  The  action  was  not  one  to  settle  an  estate.  Q'he  original 
petition  contained  no  statement  of  fact  that  would  have  authorised  a  refer- 
ence of  the  case  to  the  comminsioner  for  the  purpose  of  abcertaining  the  es- 
tate's indebtedness,  or  to  make  a  settlement  thereof.  Thu  manner  in  which 
this  action  has  been  instituted  and  conducted  is  well  calculated  to  excite 
suspicion  that  the  recovery  of  attorney's  fees,  and  their  payment  out  of  the 
estate  of  the  decedent,  is  the  end  mainly  sought  to  he  maintained.  It  Is  not. 
the  policy  of  the  law  nor  the  aim  of  this  couit  to  permit  estates,  small  or 
great,  to  be  consumed  by  unnecessary  costs.  No  attorney's  fees  should  have 
been  allowed  by  the  lower  court,  either  to  a ppel lee ':»  attorney  or  the  attorney 
of  the  administrator.  Appellee  was  only  entitled  to-his  eosts  from  the  in- 
stitution of  the  suit  until  the  payment  of  his  debt,  to  include  a  taxed  attor- 
ney's fee  of  $5.     The  appellants  should  be  allowed  their  costs. 

Walker  C.  Hall  for  appellants. 
L.  L.  Manson  and  B.  F.  Grazlanl  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

Charles  L.  Hall  died  in  Konton  county,  Kentucky,  intestate.  The  appeK 
lant,  Julia  A.  Hall,  is  his  widow,  and  the  appellant,  Edward  Hall,  his  son 
and  only  heir  at  law. 

On  November  21,  1900.  one  R.  J.  Perry  was  appointed  and  qualified  as  the 
administrator  of  his  estate;  on  November  24.  1900,  this  action  was  instituted 
by  appellee  in  the  Kenton  Circuit  Court  to  enforce  a  mortgage  Hen  that  had 
been  given  him  on  a  small  tract  of  land  by  the  decedent  and  his  wife  to  se- 
cure a  note  of  toOO,  in  which  action  R.  J.  Perry,  as  administrator  of  the 
estate  of  the  decedent,  the  latter's  widow  and  son,  and  Samuel  Stephena 
were  made  defendants.  The  petition  alleges  that  appellee,  T.  T.  Metcalfe, 
and  Samuel  Stephens  were  the  only  creditors  of  the  estate,  hut  failed  to  al- 
lege that  the  decedent  left  no  personal  estate,  or  not  enough  thereof  to  pay 
his  debts,  nor  does  it  state  the  amount  or  nature  of  the  claim  held  by 
Samuel  Stephens  against  the  estate.    The  prayer  of  the  petition  asks  a  lale 
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of  the  noTtRoited  real  estate  to  pay  appellee's  de1)t,  and  a  refereooe  of  the 
tsanse  to  the  master  ooininissloDer  for  settlemoDt  of  the  estate,  and  that  ap- 
pellee be  allowed  his  costs,  looluding  attorney's  fees. 

The  admlDistrator  filed  answer,  In  which  he  states  his  appointment  and 
-qaaliflcatlon  as  administrator;  that  so  far  as  he  knows  Metcalfe  and  Stephens 
were  the  only  creditors  of  C.  L.  Hall's  estate;  and  further,  that  the  mortgage 
note  of  appellee  contained  usury,  as  it  calls  for  8  per  cent,  interest,  when 
only  entitled  in  law  to  bear  6,  and  asks  that  the  note  be  purged  of  usury, 
TThich  would  leave  1468.16  due  appellee,  instead  of  the  larfter  sum  claimed. 
"The  answer,  like  the  petition,  Is  silent  as  to  the  nature  and  amount  of  the 
4Stephen8  debt,  and  it  also  falls  to  state  what  personal  estate,  if  any,  was 
left  by  the  decedent,  but  concurs  in  the  prayer  of  the  petition  for  a  ij^ferenoe 
«nd  settlement,  and  asks  an  allowance  to  himself  and  attorney. 

It  appears  from  the  record  that  the  appellant,  Julia  A.  Hall,  had  ascer- 
tained that  her  deceased  husband  owed  about  8260  in  addition  to  appellee's 
debt,  and  a  part  of  this  sum  she  paid,  but  being  desirous  of  paying  all  his 
debts,  she  effected  a  sale  of  the  little  farm  covered  by-  appellee's  mortgage, 
"Which  was  all  the  estatd  left  by  her  husband,  at  I860,  which  sum  was  sufD- 
Dlent  to  pay  the  debts  in  full  and  leave  her  and  her  son  $60  or  $76.  The  an- 
swer of  appellants  averred  that  ajl  the  debts  of  the  decedent,  including  that 
of  appellee,  had  been  fully  paid  by  them,  and  they  exhibited  with  their  an- 
swer a  schedule  containing  the  names  of  the  creditors,  and  the  sums  paid 
them  respectively,  which  showed  the  aggregate  Indebtedness  to  be  I88S.69 
paid  out  of  the  proceeds  realized  from  the  sale  of  the  farm,  leaving  to  ap- 
pellants 182.48.  • 

Appellee  filed  reply,  traversing  the  averments  of  appellants'  answer,  and 
Appellants  thereupon  took  the  depositions  of  several  witnesses,. which  were 
duly  filed  with  the  clerk  of  the  Kenton  Circuit  Court  before  the  submission 
of  the  case  as  appears  from  an  order  of  court.  It  is  contended  by  counsel 
for  appellee  that  the  depositions  were  taken  without  notice,  or  upon  insolB- 
olent  notice,  and,  therefore,  they  should  not  be  oonMdered  by  this  court.  If 
they  were  taken  without  notice,  e^cceptions  should  have  been  filed  to  them 
In  the  lower  court,  and  before  the  submission  of  the  case,  but  as  the  record 
tails  to  show  that  they  were  excepted  to  in  that  court,  it  is  too  late  to  object 
to  them  now  and  in  this  court.  The  depositions  furnish  indisputable  evi- 
denoe  to  the  effect  that  us  far  back  as  December  21,  1000,  which  was.less 
than  a  month  after  the  institution  of  appellee's  action,  one  J.  C.  Cotton, 
who  afterwards  became  the  purchaser  of  the  farm  from  appellants,  learning 
of  the  mortgage  debt  of  appellee,  went  to  see  him  and  advised  him  of  his 
purpose  to  purchase  the  farm,  and  appellee  told  him  that  he  did  not  wish  to 
bay  the  farm,  but  would  buy  it  for  him  (Cotton),  and  the  latter  then  placed 
In  his  hands  $600  as  a  guaranty  that  he  would  take  the  farm  If  appellee 
ifoald  buy  It  for  him  at  commissioner's  sale,  and  for  the  1600  then  left  with 
faim  appellee  executed  to  Cotton  his  due  bill. 

It  is  further  shown  by  the  proof  that  Cotton  then  learned  that  appellants 

were  endeavoring  to  sell  the  farm  through  Foster,  a  real  estate  agent,  and 

be  bargained  for  the  place  through  Foster  at  the  price  of  $860,  and  paid  to 

-Appellant,  Julia  A.  Hall,  and  certain  of  the  creditors,  all  of  the  purchase 

.^rloe  over  and  above  the  $600  in  appellee's  hands,  and  upon  receiving  of 
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appellants  a  deed  ooDveylDg  him  the  farm  Cotton  again  saw  appellee,  wh<^ 
settled  with  him  by  payinK  back  to  him  142  out  of  the  1600.  wblob  bad  beei^ 
left  with  bim  by  Cotton,  and  after  payin^c  the  142  to  Cotton,  be  claimed 
that  the  sam  retained  by  him  only  equalled  the  principle  and  Interest  of  bis 
mortgage  debt,  and  a  medical  bill  of  |16,  which  appellant,  Jnlia  A.  Hall, 
owed  him. 

Thus  we  find  that  appellee  not  only  received  the  amount  of  his  mortgage 
•debt,  but  in  addition  that  he  appropriated  to  the  liquidation  of  a  medical 
bill  which  he  bad  against  the  widow  the  pittance  going  to  her  out  of  the 
money  left  in  his  bands  after  satisfying  his  mortgage  debt.  Notwithstand- 
ing the  payment  of  his  debt,  appellee  refused  to  release  the  mortgage  lien 
which  ^e  held  upon  the  farm  purchased  by  Cotton  of  appellants.  It  appears 
that  appellee's  attorney,  upon  being  informed  of  the  sale  of  the  land  to  Cot- 
ton, presented  himself  while  tbe  parties  were  making  out  a  list  of  the  debts 
to  be  paid  out  of  tbe  proceeds  of  the  sale,  and  demanded  tho  payment  of  a 
fee  of  176  for  servicers  rendered  by  bim  in  this  action  In  the  lower  court,  a 
fee  of  150  for  the  attorney  of  the  administrator,  and  a  bill  of  $19.35  costs,  tbe 
payment  of  which  f6es  and  costs  appellants  refused. 

Appellee  was  also  present  when  these  fees  were  demanded,  and  he  then 
stated,  in  tbe  presence  of  his  attorney  and  without  contradiction  from  him, 
that  the  latter  had  agreed  with  him  on  a  fee  of  $20  for  bis  services  in  tbe 
case.  .The  administrator,  upon  being  asked  by  the  attorney  of  Cotton  about 
the  fee  demanded  by  his  attorney,  denied  that  he  had  employed  him,  yet  in 
an  aflidaviti  afterwards  filed  by  him  in  ^1)e  case  he  demanded  the  allowance 
of  a  fee  to  that  attorney. 

The  lower  court,  in  the  judgment  rendered  upon  the  submission  of  tbe 
case,  allowed  appellee's  attorney  a  fee  of  $40,  a  fee  of  $16  to  the  attorney  for^ 
tbe  administrator,  and  ordered  a  sale  of  the  land  described  in  the  mortgage 
of  appellee  to  pay  the  debt  sued  on,  and  tbe  costs  of  the  action.  This  oourt- 
is  now  asked  to  reverse  that  judgment.  We  do  not  hesitate  to  say  that  the 
judgment  in  question  is  altogether  erroneous.  There  was  no  necessity  for 
the  appointment  of  an  administrator  of  the  estate  of  the  decedent,  C.  L. 
Hall,  as  there  was  no  personal  estate  left  by  bim.  No  proof  of  the  appel- 
lee's debt  was  necessary  other  than  the  statutory  affidavit  thereto  attached, 
which  seems  to  have  been  properly  made  by  tbe  holder  of  tbe  note,  and  nu- 
demand  for  its  payment  before  suit  would  baye  been  necessary  had  there 
been  no  administrator.  Tbe  action  to  enforce  the  mortgage  lien  of  appellee 
could  have  been  maintained  by  simply  making  the  widow  and  heir  at  law 
parties.     Other  creditors,  if  known,  should  also  have  befH  made  parties. 

A  reference  to  the  commissioner  In  such  a  case  would  have  presented  tbelr 
claims  fully  to  the  court,  and  given  such  relief  as  they  were  entitled  to. 
Tbe  manner  in  which  this  action  has  been  iostituted  and  conducted  is  well 
calculated  to  excite  suspicion  that  the  recovery  of  attorney's  fees,  and  tbeir- 
payment  out  of  the  estate  of  the  decedent,  is  tbe  end  mainly  sought  to  be 
attained.  It  is  not  the  policy  of  the  law,  nor  the  aim  of  this  court,  to  per- 
mit estates,  small  or  great,  to  be  consumed  by  unnecessary  costs.  The 
action  was  not  one  to  settle  an  estate.  The  original  petition  oontalned  no 
statement  of  fact  that  would  have  authori:£ed  a  reference  of  the  ease  to  a. 
commissioner  for  the  purpose  of  ascertaining  tbe  estate's  IndebtedoeBS,  or* 
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to  make  a  FettlemoDt  thereof.  In  fact  the  aiueDded  petitioD,  i^vhicb  con- 
tained the  only  aTerment  in  the  pleadings,  to  the  effect  that  the  decedent  left 
no  persona]  estate,  was  not  filed  until  after  appellee  and  all  other  creditors 
had  been  paid  what  was  dae  them  from  the  est-ate. 

We  are  of  opinion  that  no  attorney  fees  should  have  been  allowed  by  the 
lower  court,  either  to  appellee's  attorney,  or  the  attorney  of  the  administra- 
tor. We  are  also  of  the  opinion  that  the  lower  court  erred  in  deoreeinic  the 
enforcement  of  appellee's  mortgage  lien,  and  a  sale  of  the  land  in  satisfac- 
tion of  the  mortgage  debt,  for,  according  tq  the  evidence,  his  debt  was  paid 
some  months  before  the  rendition  of  the  judgment.  But  inasmuch  as  the 
debt  was  not  paid  until  after  suit  was  instituted,  appellee  is  entitled  to  his 
costs  incurred  in  the  proceeding  to  enforce  his  Hen  down  to  the  time  of  the 
payment  of  his  debt,  nay  February  1,  1001.  The  costs  to  which  he  will  -be 
entitled  should  include  a  taxed  attorney's  fee  of  $5  as  is  usual  in  actions  in 
equity.    In  all  other  respects  the  appellants  should  be  allowed  their  costs. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  is  rever^id  and 
cause  remanded  for  farther  proceedings  consistent  with  the  opinion  herein. 
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(Filed  February  17,  1903.) 

Appeals—Mandamus— Suspension  of  judgment  by  motion  for  new  trial— 
AppAllee  and  other  brewiog  companies  were  indicted  for  a  violation  of  sec- 
tion 8916,  Eentucicy  Statutes,  prohibiting  combinations  for  the  purpose  of 
regulating,  controlling  or  fixing  the  price  of  any  merchandise,  manufac- 
tured article  or  prop«^rty  of  any  l^ind.  On  the  trial  had  on  the  8th  day  of 
October,  1903,  a  verdict  was  rendered  for  defendant,  under  a  peremptory  in- 
struction of  the  court.  On  the  following  day  the  Commonwealth's  attorney 
filed  grounds  and  entered  a  motion  for  a  new  trial.  This  motion  was  con- 
tinued from  time  to  time  until  December  2fi,  19(i2,  when  it  was  overruled,  to 
which  the  Commonwealth's  attorney  excepted  and  asked  the  couft  to  grant 
an  appeal.  The  court  did  not  dispose  of  the  motion  for  an  appeal  until  Jan- 
uary 31,  1903.  On  the  28th  dey  of  January,  1903,  the  attorney  general  ap- 
peared in  this  court  and  filed  u  certified  transcript  of  the  orders  of  the  court 
below,  and  moved  the  court  to  i^sue  a  mandamus  against  the  circuit  judge, 
requiring  him  to  grant  an  appeal  from  the  judgment  overruling  the  motion. 
To  which  the  judge  filed  a  response  that  in  his  judgment  the  Commonwealth 
was  not  entitled  to  file  a  motion  for  a  new  trial  in  the  case;  and  further, 
that  the  court  had  no  power  to  grant  an  appeal  as  the  motion  for  an  appeal 
was  not  made  until  more  than  sixty  days  had  expired  after  the  rendition  of 
the  judgment.  Held-r-That  the  Commonwealth  had  the  right  to  make  a 
motion  for  a  new  trial.  The  motion  for  a  new  trial  had  the  effect  to  sus- 
pend the  judgment  until  it  was  finally  overruled,  or,  in  other  words,  that 
the  judgment  only  became  final  when  the  motion  for  a  new  trial  was  finally 
overruled,  and  that  under  section  348  of  the  Criminal  Code  it  was  the  duty 
of  the  defendant  to  have  granted  the  appeal  prayed,  and  he  is  directed  to 
conform  his  rulings  to  these  requirements. 

C.  J.  Pratt  and  D.  A.  Glenn  for  appellant. 

George  Washington  and  Joe  L.  Ellison  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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OplDloD  of  the  ooart  by  Chief  Justice  BorDam. 

The  Bavarian  and  other  brewing  oompanies  were  indicted  by  the  ffrand 
jnry  of  Kenton  oounty  for  a  violation  of  section  3916  of  the  Kentucky  Stat- 
utes, which  is  a  section  of  the  act  of  May  20,  1890.  prohibiting  combination 
by  corporations,    partnerships,   individuals,   or  persons,  or  aFsociations  of 
persons,  for  the  purpose  of  regulating,  controlling  or  flzing  the  price  of  any 
merchandise,  manufactured  article,  or  property  of  any  kind.    Section  8917 
prescribed  a  fine  of  not  less  than  $500  nor  more  than  $6,000  for  the  violation 
of  the  preceding  section.    A  trial  of  the  defendants  under  the  indictment  on 
the  8th  of  October,  1909,  resulted  in  a  verdict  for  the  defendant  which  was 
rendered  under  a  peiemptory  instruction  from  the  court.    On  the  following 
day  the  Commonwealth's  attorney  for  that  district  filed  grounds,  and  t^u- 
tered  a  motion  for  new  trial.    At  the  sitting  of  the  court  on  October  90, 
1909,  the  motion  was  continued  by  consent.    On  October  90, 1909.  the  motion 
was  again  continued  for  two  weeks,  but  the  record  does  not  show  at  whose 
instance.     On  November  4  the  motion   was  again  continued  for  two  weeks. 
On  November  24,  1909,  the  motion  for  a  new  trial  was  set  for  oral  argument 
on  December  8,  1903.     On  December  8,  1902,  the  defendants  moved  the  court 
to  strike  the  motion   and  grounds  for  a  new  trial  from   the  file,  and  the 
argument  on  the  motion  for  a  new  trial  was  continued  until  December  16. 
On  December  99  both   motions  were  submitted,  and   on    December  96  the 
trial  court  overruled  the  motion  of  the  Commonwealth  for  a  new  trial,  to 
which  the  plaintiff  excepted,  and  asked  the  court  to  grant  them  an  appeal 
to  the  Court  of  Appeals.    Defendants  objected   to  this  time,   and  the  court 
took  time.     On  December  SO  the  Commonwealth's  attorney  moved  the  court 
to  dispose  of  his  motion  for  an  appeal,  which  was  first  made  on  December 
8,  1909,  and  this  motion  was  finally  submitted  on  January  19.  1908.     At  a 
flitting  of  the  court  on  January  91,  1008,  the  motion  of  the  Commonwealth 
for  an  appeal  to  the  Court  of  Appeals  waas  overruled,  and  the  appeal  re- 
fused,  to  which  the  Commonwealth  excepted.     On  the  28th  of  January,  190S. 
the  Commonwealth  of  Kentucky,  by  C.  J.  Pratt,  attorney  general,  appeared 
in  this  court  and  filed  a  certified  transcript  of  the  orders  of  the  court  below, 
and  asked   that  a  writ  of  mandamus  should  issue  against  the  Hon.  James 
P.  Tarvin,  judge  of  the  Kenton  Circuit  Court,  requiring  him  to  grant  an 
appeal  from  the  judgment  of  the  Kenton  Circuit  Court,  overruling  the  mo- 
tion.    To  which  the  Hon.  Jnmes  P.  Tarvin,  as  judge  of  the  Kenton  Circuit 
Court,  filed  a  response,  in  which  he  says  in  substance  that  he  had  reached 
the  conclusion  that  the  Commonwealth  was  not  entitled  to  file  a  motion  for 
a  new  trial  in  the  case;  and  that  he,  as  Judge  of  the  Kenton  Circuit  Court, 
had  no  jurisdiction  to  pass  on  same;  and  that  more  than  sixty  days  having 
elapsed  since  the  rendition  of  the  judgment  on  October  8,  1909,  before  the 
Commonwealth  moved  for  an  appeal,  that  its  motion  came  too  late,  and  was 
consequently  overruled. 

By  section  S47  of  the  Criminal  Code  the  Court  of  Appeals  is  given  appel- 
late jurisdiction  of  penal  actions  and  prosecutions  for  misdemeanors,  if  the 
judgment  be  for  the  defendant  in  cases  in  which  a  fine  exceeding  $60  might 
have  been  inflicted.  Section  348  provides:  "The  appeal  must  be  prayed  dur- 
ing the  term  at  which  the  judgment  is  rendered,  and  shall  be  granted  upon 
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the  oondltioD  that  the  record  be  lodged  In  the  olerk's  office  of  the  Court  of 
Appeals  within  sixty  days  after  the  jod^ment. 

"SeotioD  860.  When  the  CommoDwealth's  attorney  prays  an  appeal,  the 
«lerk  shall  forthwith  make  and  certify  a  complete  transcript  of  the  recoil, 
«nd  transmit  the  same  to  the  attorney  general,  or  deliver  it  to  the  Common- 
wealth's attorney  for  that  purpose.  And  if  the  attorney  general  on  inspect- 
ing the  same  believes  it  proper  to  take  the  appeal,  he  shall  do  so  by  Ullng  the 
transcript  in  the  clerk's  office  of  the  Court  of  Appeals  in  sixty  days  after 
Judgment." 

There  has  been  no  change  in  these  provisions  of  the  Code  since  it  took 
«ffect  on  the  Ist  of  July,  1864.  In  the  Commonweakth  ▼.  Adams,  66  Ey., 
1970,  which  was  decided  in  1865,  this  court  construed  these  sections  of  the 
Code,  and  held,  first,  that  appeals  from  judgment  of  circuit  courts  in  mis- 
demeanor  cases  must  he  taken  at  the  term  at  which  the  judgment  was  ren- 
dered, and  the  record  filed  in  the  clerk'sofflce  of  the  Court  of  Appeals  within 
«lzty  days, after  judgment.  In  Commonwealth  v.  MoCready,  60  Ky.,  877,  the 
ruling  1q  the  Adams  case  was  adhered  to.  3ut  it  appears  that  in  that  case, 
after  judgment  was  rendered  and  the  motion  for  a  new  trial  had  been  over- 
ruled, time  was  given  by  consent  of  parties  until  the  first  day  of  the  next 
term  to  file  a  bill  of  exceptions.  And  it  was  held  to  be  still  incumbent 
upon  the  appellee  to  file  the  record  within  sixty  days  after  the  judgment. 

In  the  case  of  the  Louisville  Chemical  Works  v.  Commonwealth,  71  Ky.  179, 
it  was  held  that  a  motion  for  a  new  trial  suspended  the  judgment,  and  that 
no  appeal  could  be  prosecuted  until  after  the  motion  for  a  new  trial  had 
been  disposed  of.  The  oourt,  through  Judge  Pryor.  said:  "No  appeal  can 
be  taken  by  either  party,  plaintiff  or  defendant,  to  this  court  from  the  judg- 
ment of  an  inferior  court  in  a  case  like  this  without  first  making  a  motion 
for  a  new  trial  in  the  court  where  the  error  complained  of  occurred.  Upon 
the  hearing  of  the  motion,  if  overruled,  the  party  complaining  files  his  bill 
of  evidence,  and  is  then  in  a  condition  to  hriog  his  case  to  this  court,  and 
not  before.  If  either  party  should  bring  the  case  here  upon  the  judgment 
alone,  with  the  motion  for  a  new  trial  pending  in  the  !owfr>r  court,  or  with- 
out having  made  such  motion,  the  dismissal  of  the  appeal  would  be  the  in- 
ovitable  result.  If  appellants  had  appealed  from  the  judgment  in  this  case 
at  the  time  it  was  entered,  viz  ,  at  the  November  term,  and  filed  their 
record  in  this  court,  with  the  motion  for  a  new  trial  pending  in  the  lower 
oourt,  and  continued  over  until  December  term,  we  are  at  a  loss  to  perceive 
bow  this  oourt  could  take  jurisdiction  and  try  the  appeol. 

"There  is  no  judgment  in  fact  upon  the  verdict  of  a  jury  until  the  motion 
for  a  new  trial,  if  made  in  proper  time,  is  dit^posed  of.  This  motion  su6> 
pends  the  judgment,  and  it  has  no  more  effect  than  the  verdict  of  the  jury 
until  the  application  for  a  new  trial  is  overrult^d.  Any  other  construction 
of  the  law  would  deprive  the  parties  of  the  right  to  an  appeal  in  all  oases 
where  the  court,  for  prudential  reasons,  or  otherwise,  saw  proper  to  con- 
tinue the  motion  from  one  term  to  another,  a  right  that  the  court  can  pxer- 
olse,  and  over  which  neither  the  counsel  nor  his  client  have  any  control." 

It  seems  to  follow  from  these  provisions  of  the  Code,  and  from  the  con- 
struction given  them  in  the  case  quoted,  that  a  motion  for  new  trial  was 
necessary  to  enable  this  oourt  to  correct  errors  growing  out  of  the  evidence 


1666    MIDDLESB.  B.  B.  CO.  Y.  STALLABD'S  ADM'B. 

or  iDStractions  eiven  to  the  jury  In  the  oonrt  below.  This  court  baa  uni- 
formly held  tbat  »  motion  for  a  new  trial  suspends  tbe  judgment  In  a  oItH 
case,  and  may  be  continued  and  passed  on  at  a  subsequent  term.  (LouisYllle 
Book  Lime  Go.  v.  Curr,  78  Ky.,  19;  Harper  v.  Harper,  10  Busb,  447;  Turner 
V.  Johnson,  18  Ky.  Law  Rep.,  )K)3;  Trip,  &o.  v.  Aldrlch,  33  Ky.  Law  Rep.,. 
2432.) 

We  are,  therefore,  of  the  opinion  that  the  motion  for  a  new  trial  had  the 
effect  to  suspend  the  judsmeut  until  it  was  finally  overruled;  or,  in  other 
words,  tbat  the  judgment  only  became  final  when  the  motion  for  a  new  trial 
was  finally  overruled;  and  that  under  section  348  of  the  Criminal  Code  it 
was  the  duty  of  the* defendant  to  have  granted  the  appeal  prayed,  and  he  la 
directed  to  conform  his  rulings  in  this  mattter  to  the  views  herein  expressed^ 
and  order  will  go  as  prayed. 


MIDDLESBOROUGH  R.  R.  CO.  v.  STALLARD'S  ADM'R. 

(Filed  February  17,  1903— Not  ti  be  reported.) 

Railroads— D.1  mages— Negligence— S.  was  one  of  a  gang  of  section  bands 
working  on  appellant's  road,  and  at  the  oIosh  of  the  day's  work  they  were 
returning  home  on  two  hand  cars,  S.  being  on  the  first  car  and  the  two  cara 
were  not  more  than  two  hundred  feet  apart.  When  coasting  on  a  down 
grade,  going  at  a  rate  of  about  fifteen  miles,  the  flr.st  car  struck  a  mule  and 
stopped,  all  the  hands  on  it  getting  oft  on  t^e  sides  of  the  track  except  S. , 
who  got  off  behind,  when  the  second  car  ran  on  him  and  killed  him.  This 
action  for  damages  resulted  in  .i  verdict  for  13  000.  On  appeal.  Held— That 
the  verdict  Is  not  Improper.  The  testimony  shows  that  the  front  car  was  in 
pTlain  view  of  the  rear  oar  when  the  accident  occurred,  and  it  is  evident  that 
if  the  rear  oar  could  have  been  stopped  In  time  to  have  avoided  striking  de- 
cedent, it  was  gross  negligence  not  to  have  done  so.  If,  on  the  other  hand, 
it  could  not  have  been  stopped  after  the  collision  of  the  first  car  with  tbe 
mule,  it  was  gross  negligence  to  have  operated  them  on  bo  steep  a  grade  so 
close  together,  and  especially  not  to  have  retained  control  of  the  brakes.  In 
either  event,  the  appellant  can  not  escape  liability. 

J.  "W.  Alcorn,  B.  D.  Warfleld  and  C.  W.  Metcalf  for  appellant. 

;.  Beckner  &  Jouett  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  J.  L.  Reader,  administrator  of  W.  K.  Stallard,  recovered  a 
judgment  against  the  appellant,  the  Mlddlesborough  R.  K.  Co.,  for  12,000- 
for  the  death  of  his  intestate,  'Which  it  is  alleged  was  caused  by  the  negli- 
gence of  the  defendant  in  permitting  a  hand  car  to  be  run  against  him  while- 
in  the  service  of  the  appellant.  Appellant  asks  a  reversal  on  tbe  grounds 
first,  that  no  negligence  was  proven  against  the  defendant,  and  that  tbe 
verdict  was  the  result  of  passion  and  prejudice;  second,  that  but  for  the  de- 
cedent's contributory  negligenoB  the  accident  would  not  have  happened; 
third,  that  the  coiirr,  nrrvd  in  the  instruction  given  t^  the  jury.  The  testi- 
mony showrt  that  T.hi>  (l*'('r^dHnr..  W.  K.  Scallard,  was  working  for  the  appel- 
lant us  one  of  u  gang  uf   bridge  builders  en  its  road  at  a  point  not  far  from 
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the  olty  of  Mtddlesborough;  that  at  the  olose  of  the  day's  work  the  who]» 
IcaDg  were  loaded  tipoo  two  hand  oars;  that  plaintiff's  intestate,  with  fly» 
other  persons,  were  on  the  front  oar«  and  that  about  fifteen  others  were 
loaded  on  the  second  oar;  that  there  was  a  steep  grade  from  the  point  where 
they  had  been  at  work,  and  from  whioh  the  band  car  started  to  Middles- 
borongb,  whioh  made  it  unnecessary  for  the  occupants  of  the  oar  to  work 
the  handles,  and  they  were  turned  loose  arid  the  car  permitted  to  coast,  as. 
one  of  the  witnesses  expresses  it.  The  distance  between  the  cars  varied  ac- 
cording to  the  testimony  of  the  witness  is  from  two  to  three  hundred  feet.  A, 
mule,  which  suddenly  ran  onto  the  track  in  front  of  the  first  car,  was. 
struck  and  knocked  down,  and  the  car  ran  up  on  its  body.  The  men  on 
this  car  jumped  off,  some  of  them  from  the  sides  of  the  car,  but  the  dece- 
dent, Stallard,  and  one  Prior  Wilson  jumped  from  the  rear  end  of  the  car, 
and  Stallard  was  struck  by  the  second  car,  which,  Wilson  testifies,  was  not 
more  than  two  hundred  feet  behind  the  first  car  at  the  time  the  mule  was 
struck,  and  was  running  down  grade  at  the  rate  of  about  ten  miles  an  hour; 
that  he  heard  some  one  call  "lookout,"  and  he  stepped  off  the  track  just  in 
time  to  avoid  being  struck  by  the  second  car.  But  Stallard  failed  to  do  so, 
and  was  knocked  down  and  killed.  The  testimony  of  the  other  witnesses 
as  to  how  the  accident  occurred  does  not  materially  differ  from  the  version 
of  Wilson.  W.  S.  Bean,  the  foreman  in  charge  of  the  front  oar,  says  that, 
the  rear  car  was  running  about  two  hundred  and  fifty  feet  behind  bis  oar 
when  the  mule  was  struck,  and  could  have  been  stopped  if  the  brakes  had- 
been  promptly  applied  in  a  distance  of  about  one  hundred  and  fifty  feet.  W. 
T.  Mills,  who  was  section  foreman,  and  who  had  charge  of  the  rear  car, 
testified  that  he  was  between  two  and  three  hundred  feet  behind  the  first 
car  when  he  saw  the  men  jump  off  the  front  car;  that  he  was  running 
down  grade  with  loose  brakes;  that  ho  did  not  see  the  mule  before  it  was- 
struck  by  the  front  car,  and  supposed  the  men  were  getting  off  at  their- 
homes:  that  no  one  had  hold  of  the  handles,  and  he  gave  no  order  to  apply 
the  brakes  until  too  late  to  avoid  the  collision.  The  witness  Logsden,  the 
general  manager  of  the  appellant  company,  testifies  that  the  grade  of  the- 
track  where  the  accident  occurred  is  about  sixty  feet  to  the  mile;  and  that 
a  coasting  oar  would  run  fifteen  or  twenty  miles  an  hour  at  that  point. 
Three  hundred  feet  id  the  furthest  distance  at  which  any  of  the  witnesses, 
place  the  rear  oar  at  the  time  the  first  one  struck  the  mule,  and  as  it  was  run« 
ning  at  the  rate  of  ten  miles  an  hour,  it  would  have  only  taken  twenty  sec- 
onds for  it  to  have  overtaken  the  first  one. 

All  the  witnesses  testified  that  the  front  car  was  in  plain  view  of  the  rear- 
oar  when -the  accident  occurred,  and  it  is  evident  that  if  the  rear  car  could 
have  been  stopped  in  time  to  have  avoided  striking  decedent,  it  was  gross, 
negligence  not  to  have  done  so.     If,  on   the  other  hand,  it  could  not  have 
been  stopped  after  the  collision  of  the  first  car  with  the  mule,  it  was  groas. 
negligence  to  have  operated  them  on  so  steep  a  grade,  so  close  together,  and 
especially  not  to  have  retained  control  of  the  brakes.    Taking  either  horn 
of  the  dilemma,  it  seems  to  us  that  defendant  can  not  escape  the  charge  of' 
negligence. 

There  is  nothing  in  the  testimony  which  justifies  the  claim  of  appellant 
that  Stallard  waa  guilty  of  such  contributory  negligence  as  but  for  whicb 
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be  would  Dot  have  been  struok  by  the  rear  car.  The  vlgbt  of  a  peraon  to 
-damages  for  a  persoDal  iDjary  1b  Dot  effected  by  bis  bavlDg  coDtribated  to 
It  Dtilesi)   he  was  in  fault  In  so  doiDg. 

''The  rule  Is  well  settled  that  where  an  employe  Is  suddeoly  and  unez- 
peotedly  plaoed  Id  a  positloD  of  ImralDeDt  danger,  caused  by  the  failure  of 
duty  on  the  part  of  others,  that  be  will  Dot  be  held  guilty  of  ooDtributory 
negligence,  because  he  did  Dot  adopt  the  best  means  of  escape  or  made  aD 
^rror  in  Judgment  as  to  the  best  course  to  pursue."  (Gayley's  PersoDal  Id- 
Juries,  section  1161;  South  CovingtoD  and  ClnoiDDati  By.  Go.  v.  Ware,  84 
Ky.,  269;  Thompson  on  Negligence,  volume  2,  lOfiS;  Stokes  v.  Saltonstal], 
18  Peters,  101 ;  Price  on  American  Railroad  Law,  page  495. ) 

Serious  complaint  is  made  of  the  instruction.  We  think  it  may  be  cod- 
-ceded  that  they  are  Dot  drawD  with  technical  accuracy,  but,  taking  them 
•as  a  whole,  they  are  more  favorable  to  appellaot  than  the  facts  seem  to  war- 
raut,  and  certainly  taking  the  verdict  as  acriterioD,  were  Dot  prejudicial. 

Judgment  afQrmed. 
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(Filed   February  17.  1903.) 

Partnership— Mortgages— A.  and  B.  entered  into  a  partnership  Id  aD  elec- 
tric light  and  power  company,  and  A.  borrowed  bis  share  of  the  capital, 
"17.600,  from  appellant,  his  mother,  and  B.  borrowed  his  share  of  the  capital, 
17,600,  from  his  father-in-law,  the  appellee,  and  each  executed  a  mortgage 
^D  his  undivided  interest  in  said  partnership  to  secure  the  loans.  Subse- 
<lueDt  to  ranklDg  of  these  mortgages,  but  prior  to  recording  said  mortgages, 
the  partuers,  for  the  purpose  of  securing  the  paymeut  of  a  prior  i>artnersbip 
•debt  of  $4,000,  executed  to  T.  a  mortgage  od  the  partDership  property,  but 
this  was  DOC  recorded  until  after  the  individual  mortgages  had  been  re- 
corded. Id  a  contest  between  the  holders  of  these  mortgages,  Held— That 
the  bolder  of  the  mortgage  on  the  partnership  property  is  entitled  to  the 
priority.  By  the  execution  of  the  prior  mortgages  A.  aud  B.  oDiy  put  in 
lieu  to  the  mortgagees  their  interest  in  th«  property  after  the  partDership 
debts  were  paid,  each  partner  reserving  his  equitable  lien  upon  all  the 
property  for  the  payment  of  partnership  debts.  The  proof  shows  that  the 
^4,000  would  Dot  have  beeD  loaned  the  partners  except  upon  their  statemeDt 
that  there  was  do  mortgage  lieD  od  the  property. 

JohD  W.  Ray  aDd  Sturgeon  A  James  for  appellaDt. 

W.  L.  Porter  and  V.  H.  Balrd  for  appellee. 

Appeal  from  Barreo  Circuit  Court. 

OplDion  of  the  court  by  Judge  Nudd.  ' 

The  substance  of  the  facts  of  this  case  appear  to  be  that  J.  T.  Harris,  who 
Is  a  SOD  of  appellant,  H.  S.  Harris,  and  S.  L.  Bowen,  whals  a  soD-lD-law 
-of  appellee,  E.  A.  Tnttle,  formed  a  co-partnership  under  the  style  of  the 
■Glasgow  Electric  Light  and  Power  Co.  They  were  equal  partners,  each 
borrowed  the  capital  with  which  he  began,  Harris  from  bis  mother,  appel- 
lant and  Bowen  from  his  father-in-law,  Tuttle,  appellee.  The  sum  loaned  in 
«aob  instanoe  was  $7,500.  It  waR  agreed  all  along  that  each  was  to  give  a 
mortgage  on  the  undivided  one-half  of  the  property  to  secure  the  loan  made. 
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On  the  97th  of  May,  1898,  the  final  araount  to  make  the  17,600  was  loaned  ta 
Harris  by  his  mother,  and  on  that  day  he  executed  to  her  his  note  for  the 
fnll  sum,  and  also  ezeouted  a  mortgage  to  her  on  bis  one-half  of  the  property 
to  secure  the  note,  as  he  had  agreed  to  do.  On  the  same  day  Bowen  exe- 
cuted a  note  and  mortgage  to  appellee  Tattle  for  the  like  sum  of  $7,500  to 
secure  the  loan  from  him,  as  be  had  agreed  to  do.  These  mortgages  were> 
not  acknowledged  and  lodged  for  record  until  June  17,  18U8.  On  May  81,. 
1998,  just  four  days  after  the  execution  of  the  notes  and  mortgages,  but  be* 
fore  they  were  acknowledged  and  lodged  fur  record,  Harris  and  Bowen  exe« 
cuted  a  note  and  mortgage  to  Trigg  &  Co.,  to  secure  a  prior  indebtedness,, 
in  the  sum  of  14.000.  This  mortgage  to  Trigg  &  Co.  was  filed  and  recorded 
November  8,  189S.  This  note  and  mortgage  for  $4,000  was  sold  and  trans- 
ferred by  Trigg  &  Co.  to  appellee,  E.  A.  Tuttle,  and  be  brought  suit  upon 
it  on  the  Slst  day  of  January,  1899,  against  Harris  and  Bowen,  as  partners, 
and  Annie  M.  Bowen  and  H.  S.  Harris,  &o. 

Appellee  alleged  in  his  petition  that  his  lien  for  the  $4,000  mortgage  debt 
was  a  prior  lien  over  the  mortgage  debt  of  himself  and  that  of  appellant,  H. 
S.  Harris,  for  the  $7,600  each.  The  appellant  filed  answer,  denying  this  alle- 
gation and  alleging  that  her  mortgage  was  a  superior  lien  to  that  of  appellee 
for  the  $4,000  debt,  or  any  one  else  except  the  mechanic's  lien  of  £.  B.  Davis. 
The  special  commissioner  in  the  case  reported  and  the  lower  court  adjudged 
that  all  of  the  firm's  debts  were  supt'rior  liens,  and  should  be  paid  before 
the  individual  debts  of  the  two  partners,  and  on  this  Judgment  Tuttle  re- 
ceived on  his  $4,000  debt  and  its  interest  the  sum  of  13,629.60.  and  the  appeK 
lant,  H.  S.  Harris,  excepted  to  this  judgment.    It  is  now  here  on  appeal. 

Appellant  claims  thtxt  by  the  mortgage  of  her  son  to  herself,  and  H.  L. 
Bowen  to  his  father-in-law,  Tuttle,  of  their  undivided  half  each  of  the 
partnership  property  that  they  by  that  act  waived  all  their  rights  to  part- 
nership Hens,  and  that  the  general  creditors  of  the  partnership  havH  nu  lien 
upon  the  partnership  property;  that  their  lien  Is  derivative  only,  and  that 
they  can  only  assert  such  lien  when  the  partners  themselves  can  do  yo.  Ad- 
mitting this  to  be  true,  the  mortgages  were  each  executed  individually, 
Bowen  to  Tuttle  and  Harris  to  his  mother,  conveying  each  of  their  undi- 
vided half  interest  in  said  partnership  property.  And  construing  these  mort- 
gages, they  only  put  in  lien  to  the  mortgagees  their  interest  in  the  property 
after  the  partnership  debts  were  paid,  each  partner  reserving  his  equitable 
lien  upon  all  the  property  for  the  payment  of  partnership  debts.  Bowen 
swears  that  this  was  the  understanding  with  Harris  at  the  time  these  in- 
dividual mortgages  were  executed.  Harris  contradicts  him  in  his  tf^stimony. 
Trigg  and  Dickinson,  of  the  firm  of  Trigg  &  Co.,  corroborate  Bowen;  they 
say  that  they  made  the  loan  of  $4,000  to  Bowen  and  Harris  directly  with 
Harris,  and  that  they  would  not  have  loaned  the  money  to  them  except  upon 
the  statement  of  Harris  that  there  was  no  mortgage  lien  of  any  kind  upon 
the  property. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 
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FARMEBS  AND  SHIPPERS  TOBACCO  WAREHOUSE  CO.  t. 

GIBBONS. 

(Filed  February  18,  190S— Not  to  be  reported.) 

Res  judioata— InstruotlOD— This  is  the  seoond  appeal  Id  this  aotioo,  aod 
tbe  Issae  tried  after  tbe  return  of  the  case  to  the  lower  court  InvolTed  the 
question  of  damages  to  which  plaintiff  was  enCitled  for  illegal  levy  of  an 
attachment  on  a  crop  of  tobacco.  On  this  issue  tbe  court  on  the  first  trial 
^ave  substantially  tbe  same  instruction  as  was  given  on  the  seoond  trial, 
and  which  is  now  objected  to  on  this  appeal.  Held— That  au  tbe  oourt  did 
not  condemn  this  instruction  on  the  former  appeal,  tbe  court  will  treat  it 
as  approved.  Tbe  doctrine  of  res  Judicata  prohibits  a  review  of  tbe  aotion  of 
tbe  court  on  tbe  same  question  on  the  former  appeal. 

W.  H.  Wadflwortb  and  J.  R.  Minor  for  appellant. 

M.  L.  Harbison  for  appellee. 

'  Appeal  from  Bracken  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Paynter. 

This  is  the  seoond  appeal.  On  the  former  one  the  oourt  delivered  an  opln- 
1on»  which  is  in  81  Ky.  Law  Rep.,  1348.  The  court  eliminated  one  of  the 
^oauses  of  action,  and  stated  tbe  remaining  one  in  language  as  follows,  to 
wit:  ''But  tbe  injury  for  which  appellee  has  cause  of  aotion  Is  that  tbe 
attachment  against  W.  A.  Gibbons  was,  by  tbe  direction  of  the  appellant, 
levied  upon  his  property,  and  tbe  averments  of  the  petition  are  sufficient  to 
support  a  cause  of  action  for  such  wrongful  levy  and  seizure,  and  for  dam- 
ages to  the  property  levied  upon,  that  directly  flowed  therefrom." 

tt  is  insisted  that,  although  tbe  plaintiff  may  have  directed  tbe  propeity 
to  be  levied  upon,  the  attachment  was  not  executed  in  tbe  manner  provided 
by  law,  therefore,  no  injury  could  result  to  the  appellee  for  which  the  appel- 
lant is  liable. 

On  the  trial  the  court  allowed  tbe  appellee  to  recover  damages  for  depre* 
oiation  of  not  only  the  tobacco  taken  into  actual  possession  by  the  sheriff, 
but  for  the  depreciation  of  all  of  the  tobacco  reRtralned  or  withheld  from 
bim  by  persons  who  did  so  by  reason  of  the  service  upon  them  of  the  pur- 
ported copies  of  the  writ.  On  the  former  trial  the  court  did  likewise,  and 
in  submitting  that  question  to  tbe  jury  gave  instruction  No.  1,  which  reads 
as  follows:  "Tbe  Jury  are  instructed  that  they  shall  find  for  tbe  plaintiff 
such  damages  as  be  sustained  by  reason  of  the  seizure  or  detention  of  tbe 
tobacco  and  money  mentioned  in  proof  under  tbe  attachment,  or  purported 
copies  thereof,  Issued  in  the  former  cause.  The  measure  of  damages  for  tbe 
detention  or  seizure  of  the  money  mentioned  In  the  proof  Is  Interest  on  tbe 
sum  garnished  at  tbe  rate  of  6  per  cent,  per  annum  from  the  date  of  the  seiz- 
ure and  service  of  the  writ  of  attachment  and  garnishment,  or  purported 
copy  thereof,  to  the  date  of  its  discharge.  Tbe  measure  of  damages  for  tbe 
seizure  or  detention  of  the  tobacco  mentioned  in  proof  is  the  difference  in 
value,  if  there  was  any  depreciation,  in  value,  of  the  tobacco,  of  whiob  the 
plaintiff  was  tbe  sole  owner,  and  one-half  of  the  difference  in  value  of  the 
tobacco  of  which  plaintiff  was  tbe  owner  of  a  one-half  interest  on  tbe  date 
of  tbe  seizure  and  service  of  the  purported  copies  of  the  writ  of  attachment 
-and  garnishment,  tbe  date  of  the  discharge  or  release  of  the  tobacco;  also  all 
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expenses  inoarred  by  plaintiff  for  storage,  Insaraooe  on  tobacco  during  the 
period  it  was  so  restrained,  and  also  the  necessary  rehandllng  of  said  tobacco, 
If  SDcb  was  necessary,  and  such  expense." 

It  will  be  observed  that  this  instruction  submitted  to  the  jury  on  the  first 
trial  the  very  questions  which  the  appellant  contends  should  not  have  been 
submitted  to  the  jury  on  the  last  trial,  for  on  it  the  court  gave  substantially 
the  same  instruction  as  No.  1  quoted^  above. 

The  court  decided  that  the  only  cause  of  action  remaining  was  the  one 
flubmitted  to  the  jury  by  that  instracrion;  it  did  not  condemn  this  instruc- 
tion on  the  former  appeal,  .and  we  most  treat  it  as  having  approved  it  as 
properly  submitting  the  issue  to  the  jury.  The  doctrine  of  res  judicata  pro- 
hibits us  from  reviewing  the  action  of  the  court  on  the  question  on  the 
former  appeal  of  this  case.    (Davis  v.  MoCarkle,  14  Bush,  746. ) 

The  facts  authorized  the  submission  of  the  case  to  the  Jury,  and  the  verdict 
Is  not,  if  at  all,  so  palpably  against  the  weight  of  evidence  as  to  warrant  us 
in  reversing  on  that  ground. 

Judgment  Is  alBrmed. 


CITY  OP  LOUISVILLE  v.  BBBWEB'S  ADM'R. 

(Filed  February  18,  1908— Not  to  be  reported.) 

Municipal  government— Negligence — Obstruction   of    streets— Pleading- 
evidence— In  18i)5  territory  was  added  to  the  city  of  Louisville.    Previous  to 
this  annexation  what  is  now  known  a6  Rawlings  street  was  a  county  road, 
nsed  by  the  public  as  such,  and  had  been  so  used  for  a  considerable  time. 
Before  it  was  annexed  to  the  city  a  cinder  path  had  1)een  built  along  the 
«dge  of  the  road  for  the  use  of  pedestrians,  and  three  or  four  posts  bad  been 
-erected  along  the  outside  of  this  cinder  path  to  prevent  wagons  from  being 
driven  on  it  or  over  lr<.     The  post  which  caused  the  injury  complained  of 
stood  nearly  in  the  middle  of  the  path.     On  a  dark  night  in  October,  1807, 
B.,  who  was  an  old  man,  was  walking  along  this  path  with  his  son  and 
grandson,  when  be  fell  on  this  post,  which  was  about -two  and  one- half  feet 
high,  the  top  of  which  was  sharp,  and  received  such  severe  injuries  that  he 
died  therefrom.     This  uotlon  was  brought  by  his  adminlstrntor  to  recover 
-damages  from  the  city,  and  a  verdict  and  judgment  for  tl,0(K)  was  rendered 
from  which  this  appeal  Is  prosecuted.    It  is  insisted  that  the  court  erred  in 
-excluding  evidence  offered  by  defendant  to  show  that  Rawlings  street  had 
never  been  accepted  as  a  public  street  of  the  city,  and  in  mlsinstructing  the 
jury  on  this  point. .  It  Is  insisted  that  to  authorize  a  recovery  in  this  pro- 
ceeding that  it  was  necessary  for  appellee  to  establish  the  fact  that  Rawlings 
fltreet  had  been  formally  accepted  as  a  public  street  of  the  city  of  Louisville 
by  its  council,  or  that  they  had  taken  control  of  it  and  improved  it  in  some 
"way,  and  app(*11ant  offered  to  provn  by  two  engineers  of  the  city  that  the 
-cooncil  had  done  neither.     An  objection  was  sustained  by  the  trial  court. to 
this  testimony,  and  this  is  relied  on  as  one  of  the  main  grounds  for  a  re- 
versal.   Held— That  the  court  did   not  err   In   excluding  this  testimony. 
There  can  be  no  doubt  that  when  the  city  of  Louisville  procured  the  annexa- 
tion of  the  territory  traversed  by  the  county  road,  known  as  Rawlings  lane, 
that  it  became  a  street  of  the  city,  and  it  became  chargeable  with  all  the 
duties  with  reference  thereto  that  they  owe  to  any  of  the  public  streets  and 
Alleys  of  the  city;  that  a  formal  recognition  of  this  fact  by  a  resolution  of 
its  board  of  council   was  wholly  unnecessary.    It  is  insisted  that  the  peti* 
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tioD,  as  ameoded,  la  not  good  because  it  fallB  to  allege  that  appellant  knew 
of  the  erection  of  the  posts  Id  the  walk,  or  by  the  exercise  of  ordlcary  car» 
or  dlliKODce  could  have  known  thereof,  and  also  because  there  Is  no  aver- 
ment that  deceased  did  not  know  of  the  obstruction  complained  of  prior  to 
the  injury.  It  Is  conluslvely  shown  that  this  post  had  been  standing  In  the 
middle  of  the  walk  more  than  three  years  previous  to  the  Injury  after  the 
annexation  of  the  property  through  which  the  road  run.  This  fact  alone  Is 
•ufBoient  to  charge  the  appellant  with  notice  of  the  ohfitructlon.  Having 
means  of  knowledge  and  negligently  mnainlng  itrnnrant.  Is  equivalent  to 
knowledge.  The  allegations  referred  to  are  matters  of  defense,  but  If  the 
petition  was  defective  it  was  good  after  trial  and  judgment.  Besides,  in 
this  case,  no  such  objection  to  the  petition  was  raised  in  the  lower  court  Id 
any  way,  and  the  instructions  distinctly  submitted  this  question  to  th» 
jury,  and  the  defect,  If  any,  was  cured  by  the  verdict. 

H.  L.  Stone  for  appellant. 

B.  H.  Toung,  M.  W.  Ripy  and  Edwin  C.  Waitle  for  appellee. 

Appeal  from  Jefferson  Glrcuil;  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellee.  James  W.  Brewer,  as  the  admin- 
istrator of  Wm.  H.  Brewer,  deceased,  against  the  appellant,  the  city  of 
Louisville,  and  Clara  Elienhenz  for  damages  for  the  death  oif  his  intestate. 
The  particular  acts  of  negligence  relied  on  for  recovery,  set  out  In  the 
amended  petition,  are  that  the  defendant,  by  Its  agent  or  fservants,  with 
negligence,  and  without  regard  to  the  rights  of  the  public  to  the  frc>e  and 
unobstructed  use  of  Rawlings  street,  erected,  or  permitted  to  be  erected,  or 
put  up  in  front  of  the  preraises  owned  by  Klienhenz,  certain  wooden  posts, 
so  near  to  the  yard  fence  in  front  of  her  premises  as  to  obstruct  the  path- 
way, and  so  as  to  make  a  dangerous  obstacle  to  the  public  and  those  passiocr 
along  and  using  the  street;  and  that  it  was  negligently  maintained  and 
allowed  to  remftin  in  its  position  by  the  appellant,  its  agents  and  servants; 
and  that  by  reason  thereof  appellee's  Intestate  sustained  the  injuries  which 
resulted  in  his  death.  The  defendant  in  its  answer  denied  all  the  material 
allegation  of  the  petition,  and  €f;pecially  that  Hawlings  street  vras  at  the 
time  set  out  in  plaintiff's  petition,  or  at  any  time,  a  street,  highway  or  thor- 
oughfare of  .the  city,  or  that  it  had  ever  been  dedicated  for  the  use  of  the 
public  as  a  street,  or  was  under  the  charge  or  control  of  the  defendant  at 
the  time  of  the  accident  complained  of,  or  that  it  was  their  duty  to  have 
kept  it  frve  from  obstruction,  or  that  the  post  which  caused  the  injury  was 
either  erected  or  permitted  to  remain  at  the  point  indicated  to  the  danger  of 
the  public  using  the  said  street.  And  in  the  second  paragraph  of  the  an- 
swer they  piead  contributory  negligence  on  the  part  of  appellee's  intestate, 
which  helped  to  bring  about  his  Injury,  and  but  for  which  it  would  not  have 
happened.  The  reply  of  plaintiff  denied  all  the  material  allegations  and  the 
answer.  The  cause  was  tried  out  before  a  jury,  and  resulted  in  a  verdict  Id 
favor  of  the  appellee  for  1 1,000,  on  which  the  court  entered  a  judgment 
against  the  city,  the  petition  having  been  previously  dismissed  as  to  the 
other  defendant.  And  the  defendant  appeals  and  asks  a  reversal,  first,  od 
the  ground  that  appellee's  petition  as  amended  does  not  state  a  cause  at 
action,  and  is  insufUcient  to  support  a  verdict  and  judgment;  and.  second. 
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that  the  oourt  erred  In  ezcludlDg  evidence  offered  by  tbe  defendant  to  show 
that  Rawlings  street  bad  never  been  aooepted  as  a  pnbJio  street  of  tbe  olty» 
and  in  mlslnstruoted  the  jury  on  this  point. 

We  will  first  consider  tbe  last  ground  relied  on,  and  to  do  so  it  is  necessary 
that  we  should  give  a  brief  history  of  the  facts  disclosed  by  the  record  as  to 
the  existence  of  Rawlings  streot.  In  September,  1896,  a  considerable  boun- 
dary of  territory  which  theretofore  constituted  a  part  of  Jefferson  county 
was  annexed  to  tbe  city  of  Louisville.  Previous  to  tbis  annexation  what  is 
known  now  as  Rawlings  street  was  a  county  road,  used  by  the  public  as 
such,  and  has  been  so  used  for  a  considerable  time.  A  number  of  houses 
had  been  built  upon  the  property  adjacent,  which  fronted  the  road:  and 
before  it  was  annexed  to  tbe  city  a  cinder  path  had  been  built  along  the 
"edge  of  the  road  for  the  use  of  pedestrians,  and  three  or  four  posts,  one  of 
which  caused  the  accident  to  decedent,  had  been  erected  along  tbe  outside 
edge  of  the  cinder  path  for  the  purpose  of  preventing  wagons  and  other 
vehicles  from  being  driven  on  or  over  it.  Tbe  path  was  about  four  or  five 
feet  wide,  and  the  post  which  occasioned  the  injury  stood  nearly  in  the  mid- 
dle thereof,  about  one  and  a  half  feet  further  in  than  the  others.  It  was 
about  two  and  a  half  feet  high  and  about  six  or  eight  inches  square,  and  its 
top  bad  been  gnawed  or  ^plit  to  a  sharp  point.  After  this  portion  of  the 
county  road  was  taken  into  the  city  limits  by  tbe  annexation  of  the  terri- 
tory it  was  continued  in  use  as  a  public  thoroughfare  and  the  property 
fronting  thereon  assessed  for  taxation  by  the  city  of  Louisville,  and  appears 
with  its  dimensions  upon  all  the  offJcial  maps  of  tbe  city  published  subse- 
quent to  the  annexation,  beginning  with  the  year  1896. 

On  the  night  of  October  80,  1897,  W.  H.  Brewer,  his  son,  S.  B.  Brewer,, 
and  his  grandson,  Ernest  Quire,  were  walking  along  Rawlings  stieet.  and 
William  Brewer,  quite  an  old  man,  stumbled  over  the  post,  which  stood  in 
the  center  of  tbe  path,  striking  the  top  of  the  post  with  the  left  side  of  hia 
abdomen,  near  the  groin,  and  in  consequence  thereof  the  wall  of  the  abdo- 
men was  broken,  and  the  bowels  came  out.  He  died  tbe  next  day  as  a  re- 
sult of  the  injury. 

It  is  insisted  for  appellant  that  to  authorize  a  recovery  in  this  proceeding 
that  it  was  necessary  for  appellee  to  establish  the  fact  that  Rawlings  street 
h{id  been  formally  accepted  as  a  public  street  of  the  city  of  Louisville  by  ita 
council,  or  that  they  had  taken  control  of  it  and  improved  it  in  some  way, 
and  the  appellant  offered  to  prove  by  Messrs.  Glaybrooke  and  Breed,  en- 
gineers in  tbe  employ  of  the  city,  that  the  council  had  done  neither.  An 
objection  was  sustained  by  the  trial  court  to  tbis  testimony,  and  this  is 
relied  on  as  one  of  the  main  grounds  for  a  reversal.  Elliott  on  Roads  and 
Streets,  section  414,  says:  ** Where  land  is  dedicated  or  appropriated  for  a 
suburban  road,  the  Impliaation  must  be  that  it  shall  be  used  as  tbe  conven-^ 
ienoe  and  welfare  of  the  public  may  demand,  although  that  demand  may  be 
augmented  by  an  increase  in  population  or  by  towns  and  cities  springing 
up  in  the  territory  traversed  by  the  road.  Under  tbe  ancient  maxim,  'onca 
a  highway,  always  a  highway,'  the  road  continues  to  exist  for  all  lawful 
purposes  to  which  a  highway  of  its  class  may  be  devoted,  unless  it  is  aban^- 
doned  or  vacated  In  due  course  of  law.    This  subject  is,  however,  generally 
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covered  by  fltatute,  and  reoourse  must  of  course  be  bad  to  tbe  statute  to  deter- 
mloe  ^hat  right  a  town  or  city  has  over  roads  laid  out  as  public  or  subur- 
ban ^ays,  but  it  may  be  said  that  ^herea  town  or  city  grows  up  within  a 
territory  traversed  by  rural  public  roads,  they  pass  under  the  jurisdiction 
of  the  municipal  corporation,  unless  some  different  provision  is  made  by 
statute.'* 

In  section  416,  the  same  author  saye:  "Our  opinion  is  that  as  soon  as  a 
town  or  city  is  incorporated  the  public  ways,  that  is,  ways  belonging  to  the 
public  and  not  owned  by  private  corporations,  come  within  the  jurisdiction 
and  control  of  the  new  public  corporation  unless  the  statute  expressly  or 
impliedly  continues  the  authority  of  the  county  or  township  officers.  It  is 
apparent  that  the  ways  must  of  necessity  change  character  and  the  servitude 
be  much  extended.  This  extension  carries  with  it  wider  duties  and  greater 
llabtlitles.  thus  requiring  an  essentially  different  control  and  care." 

In  section  164  the  author  says:  "It  may  now  be  considered  the  prevailing 
•opinion  that  an  acceptance  may  be  implied  from  a  general  and  long-con- 
tinued URe  by  the  public  as  of  right.  The  later  decisions  upon  this  Eubject 
will,  when  analyzed,  be  found  to  be  well  bedd«*d  in  principle." 

In  Mackin  v.  Wilson,  90  Ky.  Law  Bep.,  SOS,  it. was  decided  that  where  a 
turnpike  road  is  taken  into  a  city  by  an  extension  of  the  city  boundary  it 
becomes  a  street  of  tbe  city.  And  although  it  had  already  been  improved 
«s  a  public  highway  at  the  time  it  was  taken  into  the  city,  any  subsequent 
Improvpmenc  would  be  original  construction.  And  in  the  recent  case  of  the 
•South  Covington  and  Cincinnati  Street  R.  R.  Co.  v.  N..  L.  &  A.  Turnpike 
-Co.,  28  Ky.  Law  Rep.,  AS,  the  court  said  :  "Where  an  amended  charter  is 
accepted  which  ndds  municipal  territory  previously  laid  out  and  platted, 
there  is  an  implied  acceptance  of  the  streets  and  allt*ys  designated  on  the 
plat.  The  extension  of  the  city  limits  in  1873  and  the  original  construction 
•of  Preston  struet  in  1890  are  suflScient  evidence  of  the  dedication  of  this  street 
T)y  the  city." 

And  numerous  authorities  are  cited  in  support  df  this  contention.  Dillon 
on  Municipal  Corporations,  section  1009,  pays:  "Whero  a  corporation  has 
treated  a  piece  o'f  land,  within  the  limits  of  the  municipality  as  a  public 
street,  taking  charge  of  it,  as  such,  it  is  chargeable  with  the  same  duties  as 
though  it  was  legally  laid  out;  and  it  is  liable  for  damages  by  reason  of 
neglect  to  keep  the  same  In  safe  condition  for  travel.  It  Is  under  such  cir- 
oumstances  estopped  to  claim  that  it  is  not  a  legal  highway:  and  it  is 
affected  with  the  consequence  of  the  knowledge  and  acts  of  its  ofBcers  and 
agents." 

It  seems  to  ur  that  there  can  be  no  doubt  that  when  the  city  of  Louisville 
procured  the  annexation  of  tbe  territory  traversed  by  the  county  road,  known 
as  Rawlings  laue,  that  it  became  a  street  of  the  city,  and  they  became 
^chargeable  with  all  the  duties  with  reference  thereto  that  they  owe  to  any 
•of  the  public  streets  and  alleys  of  the  municipality.  That  a  formal  recogni- 
tion of  this  fact  by  a  resolnition  of  its  board  of  council  was  wholly  unneces- 
sary. We,  therefore,  conclude  that  the  trial  court  did  not  err  in  the  exclu- 
sion of  the  testimony  on  this  point. 

Appellant  Insisted  that  the  petition,  as  amended,  is  not  good,  because   it 
^Hils  to  allege  that  appellant  knew  of  tbe  erection  of  tbe  posts  in   the  pave- 


\ 


crrr  of  louis^illb  y.  bbeweb's  adm'b.        1673 

ment,  or  by  the  ezerolae  of  ordiDary  eare  or  dlligenoa  could  have  known 
thereof;  and  also  beoause  there  U  no  averment  that  appellee's,  intestate  did 
tiot  know  of  the  obstrnotlon  complained  of  prior  to  the  in jnry.  TJ^is  court 
iias  frequently  declared  that  a  municipal  corporation  can  not  be  charged 
^itb  negligence  by  the  act  of  a  third  person  unless  sufficient  time  has 
-elapsed  after  the  authorities  bad  notice  of  the  defect  to  repair  it,  or  they 
-ought,  by  reasonable  diligence,  to  have  acquired  notice  of  such  defects. 
"fCity  of  Covington  v.  Asman,  94  Ky.  Law  Rep.,  419;  City  of  Covington  v. 
Manwaring,  24  Ky.  Law  Bep.,  428;  City  of  Wicklifl  v.  Moring,  By.  &c.,  84 
'Ky.  Law  Bep.,  419.) 

"Bat  it  is  not  necessary,  however,  that  it  should  have  actual  notice;  con- 
structive notice  is  sufficient.  Wherever  the  defect  has  existed  for  such  a 
length  of  time  and  under  such  circumstances  that  the  city  or  its  officers,  in 
the  exercise  of  proper  care  and  diligence,  ougbtiio  have  obtained  knowledge 
•of  the  defect,  notice  thereof  will  be  presumed.  And  it  is  generally  for  the 
Jury  to  determine  as  a  question  of  fact  whether  the  city  had  notice  or  not, 
-although  it  may  become  a  question  for  the  court  where  the  facts  are  undis- 
puted, and  but  one  reasonable  inference  can  be  drawn  from  them.  In  a  re- 
*t)ent  case  it  was  held  that  the  existence  of  an  obstruction,  consisting  of  a 
'plank  crossing  a  sidewalk  for  an  hour  and  forty-five  minutes,  was  not  suffi- 
cient to  charge  the  city  with  notice,  and  the  judgment  upon  the  verdict 
against  the  city  was  reversed  beoause  the  evidence  failed  to  sustain  the  ver- 
dict upon  that  point.  But  where  a  dangerous  obstruction  had  existed  for 
three  weeks,  it  was  held  sufficient  time  to  charge  the  city  with  notice.  And 
In  a  number  of  cases,  notice  has  been  presumed  where  the  obstruction 
>«xl8ted  for  several  months.  The  length  of  time  during  which  a  defect  or 
-obstruction  is  required  to  exist  in  order  to  charge  the  city  with  notice  must, 
bowever,  depend  largely  on  the  nature  of  the  defect  snd  the  circumstances 
•of  the  particular  case."  (Rlllott  on  Streets  and  Boads,  section  626,  and  au- 
thorities there  cited.) 

It  is  conclusively  shown  in  this  case  that  the  post  over  which  the  intestate 
stumbled  had  been  standing  in  the  middle  of  the  cinder  path  more  than 
three  years  previous  to  the  injury,  after  the  annexation  of  the  property 
through  which  the  road  ran.  This  fact  alone,  we  think,  is  sufficient  to 
-charge  the  appellant  with  notice  of  the  obstruction.  Having  means  of  knowl- 
^ge,  and  negligently  remaining  ignorant  is  equivalent  to  knowledge.  In 
the  City  of  Covington  v.  Dlel,  22  Ky.  Law  Bep.,  965,  it  was  contended  for  the 
appellant,  as  in  this  case,  that  the  petition  should  have  affirmatively  alleged 
that  the  defect  in  the  sidewalk  was  known  to  exist  by  the  appellant  a  suffl- 
-oient  length  of  time  to  have  enabled  it  to  have  repaired  it  before  the  injury 
was  received.  In  response  to  this  contention  the  court  said  this  was  a  mat- 
ter of  defense,  but  if  the  petition  was  defective,  it  was  good  after  trial  and 
Judgment.  Besides,  in  this  case  no  such  objection  to  the  petition  was  raised 
Id  the  lower  court  in  any  way,  and  the  instructions  distinctly  submitted 
this  question  to  the  jury,  and  the  defect,  if  any,  was  cured  by  the  verdict. 
In  the  City  of  Maysville  v.  Guilfoile,  28  Ky.  Law  Rep. ,  48,  the  proof  showed 
that  the  appellant  knew  of  tliie  defect  in  the  street,  but  momentarily  forgot 
tts  existence,  and  the  contention  was  there  iuade  that  this  was  such  con- 
^ributory  negligence  as  to  preclude  recovery.     The  court  said:  "It  can  not 
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be  falr]y  stated  as  a  matter  of  law  that  appellee  was  guilty  of  cootrlbiitorjr 
segligeDoe  by  forgetting  for  the  time  the  ezistepoe  of  the  defect.  So  far  a»- 
we  are  informed  it  baa  never  been  so  held  in  this  State.'* 

And  it  was  held  in  that  case  that  the  question  of  contributory  negligence 
should  go  to  the  jury.  And  the  facts  in  this  case  bring  it  within  the  rule^ 
announced  in  that  case.  TThe  accident  occurred  at  night,  the  streets  were  not-^ 
lighted,  the  deceased  while  walking  along  the  cinder  path  stumbled  over  an 
obstruction  which  was  so  dangerous  as  to  cauKu  iiis  death.  These  questions, 
were  fully  submitted  in  apt  Instructions  to  the  jury,  and  upon  the  whol^ 
case  we  see  no  error  prejudicial  to  the  substtintial  rights  of  tl.e  defendant',, 
and  the  judgment  must,  therefore,  be  aflSrmed. 
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SAME  V.  SAME. 

(Filed  February  18,  1908.) 

Telephone  companies— Exclusive  privileges— In  junctions— Foreign  corpora- 
tions—In  1886   the  city  council   of   Louisville  granted   to  the   Ohio  Valley 
Telephone  Co.  the  privilege  of  constructing  and  operating   telephore  linea 
along  the  streets  and  public  ways  of  the  city,  which  it  did  until  1900,  when 
it  sold  out  its  interests  to  appellant,  but  it  was  expressly  stated  In  the  ordi- 
nance granting  this  privilege  that  it  was  not  the  exclusive  risht.    In   IQGO- 
the  connoil  of   the  city  provided  for  tlie  sale  of  the  franoblRe  or  privilege  to- 
construct  and  maintain  a  telephone  system  in  said  city.     A  sale  was  made, 
and  appellee,  a  corporation,  created  under  the  laws  of  Delaware,  lieoame  the 
owner  of  the  franchise.     Appellee  began  the  construction  of  its  lines  of  tele- 
phone along  Frankfort  avenue  on  the  same  side  of  the  street  as  uppellant 
had  previously  constructed  its  poles  and  wires,  but  the  poles  set  by  appellee 
were  ten  feet  higher  than  those  used  by  appellant  so  as  not  to  interfere  with 
the  operation  of  appellant's  wires.     Afterwards  appellant  remoTed  lis  pules 
and  substituted  longer  poles,  leaving  only  Ave  feet  space  between  the  two> 
sets  of  wires,  which  would  materially  obstFonij  the  operation  of  appellee'e- 
lines.    In  some  placns  appellant  proceeded  to  erect  poles  so  as  to  lie  of  the 
same  height  as  appellee's,  and  thus  prevent  the  operation  of  appellee's  lines. 
Appellee  instituted   these  two    actions,    seeking  to  enjoin  appellant  from 
erecting  its   poles  so  as  to  interfere  with  the   operation  of  appellee's  tele- 
phone system.     The  chancellor  granted  the  relie|  prayed  for,  from  which 
this  appeal  is  prosecuted.    It  is   insisted  that  as  appellee  is  a  corporation 
formed  under  the  laws  of  Delaware,  whose  laws  do  not  conform  to  the  laws 
of  this  State,  that  It  has  no  authority  to  maintain  a  system  of  telephones  In 
this  State.     It  is  conceded  that  a  foreign  corporation  is  recognized  in  other- 
States  only  as  a  matter  of  comity,  but  owing  to  the  intimate  association  of'. 
the  people  of  the  several  States,  corporations  formed  in  one  State  hare  been 
universally  recognized  in  other  States,  except  in  cases  clearly  forhhldiip  by 
the  policy  of  those  States.    This  is  not  an  appllcaton  by  the  State  question- 
ing appellee's  power  to  act  as  a  corporation.    The  objection  is  made  by  ap- 
pellant when  sued  by  appellee  for  an  Invasion  of  its  rights.    Appellee  bas- 
net only  been  incorporated  in  the  State  of  Delaware,  but  it  has  been  reeog^ 
nized  by  the  authorities  of  the  city  of  Louisville  as  a  corporation,  and  ba*. 
been  granted  by  it  an  important  and  valuable  franchise.    It  is  at  least  a  d»- 
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:faoto  oorporatioD,  aod  the  rale  seeins  to  be  that  when  ao  aBSociatioii  of  per- 
floDfl  ia  exercising  corporate  f ranch ises  under  color  of  legal  organisation  the 
-existence  of  the  corporation  can  not  be  inquired  into  collaterally,  but  only 
4d  a  direct  proceeding  by  the  government.    It  appears  from  the  record  that 
^appellee  has  spent  something  like  a  half  million  of  dollars  in  the  constrno- 
tlOD  of  its  telephone  system  under  the  grant  referred  to.    It  has  been  the 
policy  of  the  State  to  invite  foreign  capital  here  to  aid  us  In  the  develop- 
ment of  the  resources  of  the  State.    This  corporation  has  come  here  under 
that  policy,  and  in  the  absence  of  some  express  legislation,  we  are  not  at 
liberty  to  shut  the  door  of  the  court  against  it  when  suing  for  the  protection 
-t)f  valuable  rights  granted  to  it  by  the  municipality  pursuant  to  the  laws  of 
the  State.    As  appellant  had  no  exclusive  privilege  with  which  appellee  has 
Interfered,  it  can  not  complain. 

Fairleigh,  Straus  &  Eagles  and  Humphrey,  Burnett  &  Humphrey  for  ap- 
pellant. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Go  August  17,  1886,  by  an  ordinance  of  the  city  of  Louisville,  pursuant  to 
•«o  act  of  the  legislature   apprticved  April  3,  1886,  the  Ohio  Yal ley  Telephone 
Co.  was  authorised  to  construct,  operate  and  maintain  a  telephone  system 
on   tl^e  streets  of  the  city;    but  the  ordinance  contained   this  provision: 
^'Nothing  in  this  ordinance  shall  be  so  construed  as  to  give  the  said  tele- 
phone company,  its  successors  or  assigns,  any  exclusive  right  to  erect  poles 
-or  to  lay  underground  conduits,  pipes,  cables,  conductors  or  wires  in   the 
"Ctreets,  avenues,  alleys  or  sidewalks  of  the  city  of  Louisville.'* 

The  company  accepted  the  provisions  of  the  ordinance  and  constructed  its 
telephone  system,  which   it  maintained  until  the  year  1900,  when   It  Was 
-consolidated  with  the  appellant,  the  Cumberland  Telephone  and  Telegraph 
'  'Co.,  and  since  that  time  the  consolidated  company  has  continued  to  main- 
tain and  operate  this  telephone  system.    On  November  6,  1000,  the  general 
council  of   the  city  of  Louisville  passed  an  ordinance  providing  for  the  sale 
-«t  public  auction  of  the  franohise  or  privilege  to  construct,  maintain  and 
-operate  a  telephone  system  in  the  city,  the  purchaser  to   have   the  right  to 
transfer  or  assign  the  franchise,  provided  the  transfer  wa^  not  made  to  any 
^oompetiog  telephone  system.    It  was  also  provided  In  the  ordinance  that  the 
telephone  system  should  be  constructed  in  the  public  ways  of  the  city,  under 
'the  supervision  of  the  board  of  public  works,  and  that  the  franchise  should 
-not  be  construed  as  being  in  any  way  exclusive  or  as  preventing  the  council 
trom  providing  for  the  sale  of  similar  franchises  to  other  persons.    E.  M. 
'Coleman  purchased  the  franchise  when  sold  at  public  auction  under  the  or- 
Minanoe  for  tbe  sum   of  110,000,  and  assigned   his  purchase  to  appellee,  the 
Louisville  Home  Telephone  Co.,  a  corporation  formed   on   March   20,  li901, 
under  tbe  laws  of  Delaware.     It  thereupon  complied  with  the  terms  of  the 
-ordinance  by  the  execution   of  bonds  to  the  city  as  required   thereby,  and 
began  operations  for  the  construction  of  its  telephone  system  under  permits 
trom  the  board  of  public  works.    One  of  Its  lines  through  tbe  eastern  part 
'5>f  the  city  ran  along  Frankfort  avenue,  and  as  the  Cumberland  Telephone 
•«nd  Telegraph  Go.  had  also  a  line  along  Frankfort  avenue,  notice  was  given 
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it  of  the  applloatlon,  and  a  timn  fixed  when  both  oompanles  could  be  beardL. 
They  ^ere  heard  by  the  board,  and  the  board  then  Id  persoD   ylsited   tb^ 
gi^oqnds,  and  after  looklbg  over  the  actual  situatlou,  granted  the  permit.  %m. 
asked  for  by  the  appellee,  which  allowed  it  to  erect  Its  line  od  the  same  8ld» 
of  the  street  as  the  Hue  of  appellant,  but  oo  higher  poles  and  up  above  it. 
Appellee  thereupon   commenced  building  its  line,  and  distributed  its  polea- 
along  the  street  for  a  considerable  distance.    These  poles  were  fifty  feet, 
long;    They  set  the  poles  for  several  squares  and  were  going  on  smoothly 
until  one  morning'when  the  workmen  returned  they  found  that  since  the- 
last  evening  appellant  had  set  just  in  front  of  them,  along  the  street  whera> 
appellee's  poles  were  lying  on  the  ground  waiting  to  be  erected,  its  pdlea. 
forty-five  feet  long.    As  five  feet  space  was  not  suffiolent  for  the  operatioi^ 
of  a  telephone  system,  appellee  hauled  away  its  fifty  foot  poles  and  set  iz» 
place  of  them  poles  fifty-five  feet  high,  so  that  it  would  have  ten  feet  of^ 
space  above  the  top  of  appellant's  forty-five  foot  poles,  and  so  continued  to 
construct  its  line.    After  this  appellant  took  down  its  forty-five  foot  polea. 
and  substituted  for  them  fifty  foot  poles,  thus  leaving  appellee,  as  before,  only 
five  feet  of  space.    At  another  point  on  the  line,  where  appellant  was  main- 
taining thirty-five  foot  poles,  appellee  erected  fifty  foot  poles,  so  as  to  leave- 
fifteen  feet  of  space  above  them.    After  it   had  done  this  appellant  erectedi 
in  the  same  line  poles  fifty  feet  long,  notched  exactly  the  same  way  as  ap- 
pellant's, so  as  to  render  it  impossible  for  appellee  to  operate  its  line,  at. 
two  telephone  systems  can  not  be  operated  on  the  same  horliontal  plane. 
At  another  point  along  the  avenue  appellant's  poles  were  set  out  along  the 
roadway,  the  street  at  this  point  not  having  been  improved  or  sidewalks 
constructed.    Appellee  set  its  poles  fifty  feet  long  on  the  line  of  the  side- 
walk; appellant  then  set  new  poles  fifty -five  feet  long  in   the  same  line. 
Appellee  thereupon  instituted  these  two  actions  to  restrain  appellant  from 
interfering  with  it,  and  to  require  it  to  cut  off  its  poles,  or  make  its  line  in 
the  plane  ten  feet  below  it.    The  chancellor  ad  judged  the  relief  sought,  and 
the  defendant  appeals. 

It  is  shown  In  the  record  that  appellee,  the  Louisville  Home  Telephone 
Co.,  was  formed  in  Delaware  by  Incorporators,  one  of  whom  lived  in  Ohia 
and  the  others  in  Kentucky.    The  articles  of  incorporation  do  not  conform 
to  the  Kentucky  laws,  and  it  is  urged   that  the  incorporators  evaded   tfaa- 
laws  of  Kentucky  to  get  privileges  not  granted  here  and  to  avoid  burdena 
placed  by  our  law,  and  that  having  gone  to  Delaware  for  this  purpose,  the  cor- 
poration formed  by  them  should  not,  on  principles  of  comity,  he  recognised 
by  the  conrts  of  Kentucky,  or  allowed  to  sue  here.    The  rorporatloii  may  da 
business  in   Delaware  or  in  any  other  State,  and  while  Its  ineorx>oratora- 
seem  to  have  contemplated  that  their  main  business  would  he  done  in  Louis- 
ville, they  are  not  by  their  articles  confined  to  this  State,  and  In  fact  they 
contemplated  doing   business  in   other  States,  as  shown   by   the  evidence. 
'Hhe  purpose  they  had  in  going  to  Delaware  to  get  their  articles  of  incor- 
poration does  not  clearly  appear,  except  as  it  may  be  inferred  from  the  fact. 
that  the  laws  of  Delaware  are  not  so  rigorous  as  the  laws  of  Kentucky. 

It  is  coDceded  that  a  foreign  norporatioD  is  rucognized  in  other  States  only 
aH  a  matter  of  ooraity;  but  owing  to  the  Intimate  assobiation  of  the  people> 
ot  the  several  States,  corporations  formed  in  one  State  have  been  universally 
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reoogolzed  in  other  States,  except  in  oasefl  oleaily  forbidden  by  the  policy  of 
those  States.  Thus  It  has  been  held  that  a  oorporation  formed  in  one  State, 
which  Is  not  allowed  to  do  business  there  by  the  t^rms  of  its  articles  of  In- 
corporation, will  not  be  recognized  elsewhere.  (Land  Grant  Railway  v. 
Board  of  Commissioners.  6  Kan.,  S46. )  And  where  the  statutes  of  a  State 
did  not  allow  a  corporation  to  carry  on  a  mercantile  business,  citizens  bf 
that  State,  who  had  themselves  incorporated  in  another  State,  and  then  did 
business  as  a  corporation  in  the  State  of  their  domicile,  were  held  liable  as 
partners.  (Empire  Mills  v.  Alston  Grocery  Co.,  12  L.  R.  A.,  866.)  So 
where  the  charter  of  incorporation  was  not  valid  in  the  State  in  which  it 

was  made.    (Montgomery  v.   Fogg,  148  Mass.,   249.)    Other  cases  may  h& 

* 

found  in  what  are  denominated  *' tramp  corporations"  having  become  in- 
solvent, their  stockholders  have  been  held  liable  in  the  State  of  their  dom- 
icile as  partners.  (6  Thompson  on  Corporations,  sections  7895,  7896,  and 
cases  cited;  Cleton  v.  Emery,  49  Mo.  Ap.,  846;  Hill  v.  Beach,  1;3  N.  J.  Eq.» 
31.)  On  the  other  hand,  the  Court  of  Appeals  of  New  York  refused  to  fol- 
low this  rule  in  a  case  where  citizens  of  New  York  had  obtained  a  West 
Virginia  charter  of  incorporation,  which  contained  no  privileges  not  granted 
by  the  laws  of  New  York  (Demarest  v.  Flack,  18  L.  B.  A.,fi64),  but  no 
question  of  this  8ort  arises  here.  This  is  not  an  application  by  the  (State 
questioolng  appellee's  power  to  act  as  a  corporation.  The  objection  is  made 
by  appellant  when  sued  by  appellee  for  an  invasion  of  its  rights.  Appellee 
has  not  only  been  incorporated  In  the  State  of  Delaware,  but  it  has  been 
recognized  by  the  authorities  of  the  city  of  Louisville  as  a  corporation,  and 
has  been  granted  by  it  an  important  and  valuable  franchise.  It  is  at  least 
ade  facto  corporation,  and  the  rule  seems  to  be  that  when  an  asFociation  of 
persons  is  exercising  corporate  franchises  under  color  of  legal  organization, 
the  existence  of  the  corporation  can  not  be  inquired  into  collaterally,  but 
only  in  a  direct  proceeding  by  the  government.  The  reason  of  the  rule  is 
that  it  would  produce  endless  confusion  and  destroy  the  corporation  if  the 
legality  of  its  existence  conld  be  drawn  in  question  in  every  suit  to  which  It 
was  a  party,  for  then  no  judgment  could  be  rendered  which  would  finally 
settle  the  question.  Where  property  has  been  granted  to  such  a  corporation, 
and  it  brings  a  suit  to  recover  its  property,  the  defendant  can  not  be  allowed 
to  inquire  into  the  regularity  of  the  organization  in  that  suit  upon  the 
broad  principle  of  common  justice  and  public  policy.  (Agricultural  Asso- 
ciation V.  Insurance  Co.,  70  Ala. ,  130;  East  Norway  Church  v.  Froislle,  37 
Minn.,  447;  First  Baptist  Church  v.  Branham,  90  Cal.,  23;  Eaton  v.  Aspin- 
wall,  19  N.  Y.,  119:  Buffalo,  &c.,  R.  R.  Co.  v.  Carey,  26  N.  Y.,  25;  Export- 
ing Co.  v.  Locke,  60  Ala.,  882;  Gill's  Adm'rv.  Mining  Co.,  7  Bush,  689.) 
The  stock  of  corporations  is  now  sold  every  day  in  the  market,  and  may  in  a 
short  time  entirely  change  hands  so  that  none  of  the  original  incorporators 
have  any  longer  an  interest  In  the  corporation,  and  to  allow  a  trespasser^ 
who  had  destroyed  its  property,  to  defeat  an  action  against  him  by  the  cor- 
poration on  the  ground  that  it  was  not  originally  properly  incorporated, 
when  the  State  has  not  complained  and  the  municipality  has  recognized 
and  contracted  with  the  corporation,  would  be  a  perversion  of  justice. 

It  appears  from   the  record  that  appellee  has  spent  something  like  a  half 
million   of  dollars  in   the  construction   of  its  telephone  system  under  th& 
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f^raut  referred  to.  It  bae  been  tbe  polloy  of  tbe  State  to  invite  foreign  cap- 
ital here  to  aid  us  in  tbe  developnaent  of  tbe  resources  of  the  State.  This 
corporation  has  oome  here  under  that  policy,  and  in  the  absence  of  some  ex- 
press legislation,  we  are  not  at  liberty  to  shut  the  doors  of  the  court  against 
it  when  suing  for  tbe  protection  of  valuable  rights  granted  to  it  by  tbe 
municipality  pursuant  to  tbe  laws  of  the  State.  We  rest  our  judgment  here 
and  intimate  no  opinion  on  any  other  question  discussed  in  tbe  argument. 

On  tbe  merits  of  tbe  case  we  have  little  difficulty.  Appellant's  franchise 
was  not  exclusive;  its  prior  occupation  of  a  particular  space  entitled  it  to 
the  continued  enjoyment  of  that  space  without  substantial  impairment  by 
appellee,  but  this  enjoyment  is  subject  to  such  incidents  as  result  from  tbe 
exe]:clse  of  tbe  rights  of  appellee  under  its  franchise,  for  it  is  necessarily 
implied  in  the  grant  to  appellee  that  it  is  subject  to  such  limitations  as 
will  enable  another  to  enjoy  a  like  franchise.  Otherwise,  the  right  of  tbe 
first  company  obtaining  «  grant  would  amount  to  a  monopoly.  This  was 
not  intended.  The  grant  to  appellant  is  like  other  privileges  in  the  public 
ways:  it  must  be  exercised  in  such  a  way  as  not  unduly  to  interfere  with 
tbe  rights  of  others.  The  substance  of  its  rights  can  not  be  appropriated  by 
another,  but  there  is  no  reason  why  two  telephone  companies  can  not  op- 
erate on  the  same  side  of  the  street,  and  from  the  proof  in  tbi^  case  it  is  not 
only  common,  but  much  better  than  to  have  them  on  different  sides,  when 
there  are  electric  light  lines  on  the  Ftreet,  or  other  wires  carrying  heavy 
currents  of  electricity.  The  city  authorities  may  rightfully  determine  In 
what  manner  the  streets  may  be  used,  and  to  What  extent  and  when  struc- 
tures may  be  erected  in  them,  and  within  reasonable  limits  to  fix  tbe  space 
to  be  occupied  by  rival  telephone  lines.  Of  course  there  must  be  no  sub- 
stantial impairment  of  appellant's  property  rights,  but  mere  inoonrenience 
must  be  endured  by  it,  just  as  by  all  others,  In  tbe  enjoyment  of  the  public 
utilities  of  tbe  city.  After  a  careful  reading  of  the  record  we  are  unable  to 
see  that  any  substantial  injustice  was  donn  appellant  by  tbe  chancellor's 
judgment.  On  th^  contrary,  it  seems  to  us  to  have  been  in  accord  with  tbe 
real  equity  of  the  case. 

Judgment  affirmed. 

Whole  court  sitting. 
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(Filed  February  18,  1903.) 

Gamins— Construction  of  statutes— The  wife  of  S.  instituted  this  action 
under  spotion  1609,  Kentucky  Statutes,  alleging  that  M.  and  G. ,  in  connec- 
tion wlrh  her  husband,  opened  and  conducted  a  gambling  house  and  got  a 
takeout    of  all  the  games  played;  that  S.  played  in  these  games  and  ]o€t  a 
considerable  sum   of  money  which  was  tbe  property  of  tbe  wife,  which  be 
held  as  her  agent,  and  sought  to  recover  same  of  his  partners,  on  the  ground 
that  they  had   enticed   him    into  playing   there  by  setting  up  tbe  ganslnB 
place.    The  question  presented  on  this  appeal  simply  is,  is  a  man  wbo  jointly 
with  others,  sets  up  a  gaming  place,  and  plays  there  himself,  within  the  pro- 
tection of  the  statute  as  against  his  partners  in  the  enterprise,  on  the  ground 
that  they  thereby  invited,  persuaded  or  otherwise  induced  him  to  visit  tbe 
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plaoe;  He]d->That  It  was  do  doubt  contemplated  by  all  of  tbe  partniers  that 
«acb  of  tbem  would  contribute  what  he  could  to  the  sucoees  of  the  common 
enterprise.  The  more  gaming  was  done  the  greater  was  the  takeout,  and 
8.  was  as  much  interested  in  this  takeout  as  anybody  else.  In  playing 
there  he,  therefore,  was  furthering  his  own  business,  which  was  a  felony. 
It  was  never  intended  by  tbe  legislature  to  ^ive  him  right  of  action  afzainst 
bis  partners,  or  them  against  him,  for  losses  In  the  business  or  to  require  the 
•court  to  settle  up  for  them  their  felonious  enterprise;  and  if  he  is  not 
given  a  right  of  action  then  his  oreditor  can  not  sue,  for  only  the  creditor  of 
a  person  who  can  sua  is  given  the  right  of  action. 

Thos.  E.  Ward  for  appellant. 

A.  O.  Stanley  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

As  shown  by  the  evidence  in  the  case,  and  in  substance  found  by  the  vrr- 
dict  of  the  jury,  C.  A.  Stafp,  tbe  huFband  of  appellant,  Nannie  W.  Stapp, 
In  connection  with  T.  P.  Mason  and  C.  F.  Cody,  opened  a  gambling  1-ouse 
in  the  city  of  Henderson,  which  they  ran  for  some  time,  getting  a  takeout 
on  all  the  games  played  there.  C.  A.  Stapp  played  in  these  games  and  lost 
a  considerable  amount  of  money,  which  was  the  property  of  his  wife.  Nan- 
nie Stapp,  and  which  he  held  as  her  agent.  She  thereupon  filed  this  suit  to 
recover  of  her  husband's  partners  the  money  thus  lost  by  him  at  tlie  gaming 
place  set  up  by  him  and  his  partDers,  on  the  ground  that  they  had  enticed 
him  into  playing  there  by  setting  up  the  gaming  place.  The  suit  seems  to 
have  been  brought  under  Fectlon  1069,  Kentucky  Statutes,  which  is  as  fol- 
lows: "Whoever  shall  invite,  persuade  or  otherwise  induce  another  to  visit 
any  plaoe  where  any  gaming  mentioned  or  included  in  section  1P60  of  this 
•chapter  is  carried  on,  shall  be  fined  from  f50  to  $500,  and,  moreover,  be  re- 
sponsible to  such  other  and  his  creditors  for  whatever  he  may  lose  in  gam- 
ing at  such  place." 

It  is  charged  in  the  petition  that  the  husband  by  betting  and  losing  the 
money  of  his  wife  became  indebted  to  her  in  that  amonnt,  and  that  she 
thereby  became  entitled  to  sue  for  and  recover  it.  It  is  earnestly  maintained 
that,  although  the  husband  himself  could  not  maintain  the  action  against 
his  partner,  the  wife,  who  was  innocent  of  any  wrong,  and  is  his  creditor, 
may  maintain  it.  But  back  of  this  is  the  question  whether  the  husband  is 
one  of  the  persons  provided  for  by  the  section,  for  if  he  is  not  covered  by  the 
flection,  then  his  creditors  stand  in  no  better  light  than  he,  for  they  are  the 
•creditors  of  a  person  not  provided  for  by  the  section,  and  only  tbe  creditors 
of  such  persons  as  are  given  a  right  of  action  by  the  section  can  maintain 
an  action  under  it.  This  is  not  an  action  under  section  1956,  providing  for 
a  recovery  of  the  money  lost  from  the  winner,  for  the  facts  required  by  that 
-flection  are  not  alleged.  The  question  then  simply  is.  is  a  man  who  jointly 
with  other8,sets  up  a  gaming  place,  and  plays  there  himself,  within  the  pro- 
tection of  the  statute  as  against  his  partners  in  the  enterprise,  on  the  ground 
that  they  thereby  invited,  persuaded  or  otherwise  induced  him  to  visit  the 
place?  The  question  is  not  new.  In  Brown  v.  Thompson,  77  Ey.,  638,  the 
•question  was  presented  whether  one  who  was  interested  in  setting  up  a  faro 
bank,  and  who  lost  money  to  those  who  bet  against  the  bank,  could  recover 
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It.  It  was  held  be  could  not  recover.  Tbe  court  said :  "It  is  a  familiar  ml^ 
that  a  oafie  witbiD  tbe  letter,  but  not  witb  tbe  spirit  of  a  remedial  statute, 
is  not  embianed  by  it.  The  courts  ^ill  look  beyond  tbe  letter  to  tbe  legisla- 
tive purpose  and  intent,  and  will  not,  by  a  blind  adherence  to  the  letter, 
permit  a  law  to  become  tbe  shelter  of  those  it  was  Intended  to  punish,  nor 
to  be  used  to  encouraf^e  practices  it  was  made  to  suppress." 

It  was  accordingly  held  that  as  the  statute  was  enacted  for  the  proteotioi> 
of  the  community  against  gamblers,  and  not  for  their  protection,  one  wba 
had  set  up  the  faro  bank  was  not  within  the  protection  of  the  8tatut<e.  Thia 
case  was  followed  and  approved  in  Ellas  v.  Gill,  92  Ey.,  569.  where  the  ques- 
tion, was  whether  one  who  engaged  in  tbe  business  of  selling  pools  on  horse 
races  was  within  the  protection  of  the  statute.  The  court,  after  referring- 
to  the  previous  case,  said  :  **And  looking  to  tbe  evil  of  gaming,  suppression 
of  which  was  the  objpot  of  the  statute,  it  is  obvious  that  persons  who  engage- 
in  gaming,  by  means  of  selling  pools  on  horse  races,  are  no  more  within  the 
protection  of  that  statute  than  those  who  set  up  or  keep  faro  banks,  for  ii> 
each  case  gaming  is  carried  on  and  made  a  business." 

These  cases  seem  to  us  conclusive  of  the  question  before  us.  It  was  no 
doubt  contemplated  by  all  of  the  partners  that  each  of  them  would  con- 
tribute what  he  could  to  the  succeFs  of  the  common  enterprise.  The  more 
gaming  was  done  the  more  the  takeout,  and  G.  A.  Stapp  was  as  much  in- 
terested in  this  takeout  as  anybody.  In  playing  there  he,  therefore,  waa 
furthering  his  own  business,  which  was  a  felony.  (Kentucky  Statutes* 
1960. )  It  was  never  intended  by  the  legislature  to  give  him  a  right  of  action 
against  his  partners,  or  them  against  him  for,  losfien  in  the  business,  or  to  re- 
quire tbe  court  to  settle  up  for  them  their  felonious  enterprise.  And  if  he 
is  not  given  a  right  of  action,  then  his  creditor  can  not  sue,  for  only  the 
creditor  of  a  person  who  can  sue  is  given  the  right  of  action. 

Judgment  afiSrmed. 

Whole  court  sitting. 


CRAIG,  &c.  V.  CONOVER. 

(Filed  February  18,  1908— Not  to  be  reported.) 

Conveyances— Husband  and  wife— Purchase  of  property  by  the  wife— Exe- 
cution—Two  lots  of  land  were  purchased  by  the  husband  of  appellant  at  a 
sale  in  bankruptcy  under  an  agreement  that  they  were  to  be  conveyed  to  tbe 
wife,  which  was  done  through  a  trustee.    The  evidence  shows  that  the  wife 
Inherited  some  money  and  otherwise,  and  it  was  deposited  in  the  bank  in  the 
name  of  her  husband  as  her   trustee.    This  money  was  applied  In  payment 
for  the  lots,  and  tbe  deed  was  duly  recorded.     After  this  transaction  the  hus- 
band and  wife  removed  to  Kanfa?  City,  where  they  still  reside.    A  creditor- 
of  the  hnsl  a  id  obtained  a  personal   judgment  against  him,  and   levied   an 
execution  on  the  lots  as  the  property  of  the  husband,    which   were  sold  for 
$36,  although  they  were  worth  $400  or  1500.    The   purchaser   has  erected  im- 
provements on  same.     Appellant  instituted  this  actioD  to  recover  said  prop- 
erty.    It  is  insisted  timt  the  cnnvf^ynnce  to  the  wife  was  voluntary  and   the- 
oredltor  had  the  ri^hr,  rn  trHar,  ir.  a^  thu  property  of  the  husband,  contending^ 
that  the  husband  had  rnnvprtpd  the  money  of  the  wife  to  his  own   use   and 
applied  it  in  payment  for  the  property.     Held— That  while  tbe  bdsband  ba^ 
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the  right  to  ooDvert  the  ohose  in  aotloD  of  the  wife  to  his  owd  use,  ho  did 
not  do  80,  but  kept  the  fund  deposited  separate  from  his  own,  and  the  pur- 
chase of  the  property  was  properly  made  for  the  wife  aod  no  creditor  of  hia 
had  the  right  to  sabjeot  same  to  his  debt.  The  wife  did  sot  do  anything  to 
induce  the  belief  that  it  was  the  property  of  the  husband.  It  can  not  be- 
urged  that  the  claim  of  the  wife  is  stale. '  The  parties  who  purchased  thit. 
property  were  charged  with  notice  that  she  was  the  owner  of  it,  and  they  ar» 
presumed  to  have  bought  with  that  knowledge.  She  has  done  nothing  to. 
mislead  them  to  their  prejudice. 

B.  H.  Cunningham  for  appellant. 

Yeaman  &  Team  an  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  June,  1878,  the  two  lots  in  controversy  were  purchased  by  F.  W.  Craig,, 
husband  of  the  appellant,  Lizzie  L.  Craig,  at  a  sale  in  bankruptcy,  with  ax^ 
agreement  between  husband  and  wife  that  they  were  to  be  conveyed  to  the- 
wife.  On  July  23,  1879.  pursuant  to  that  agreement,  the  lots  were  conveyed 
to  her  through  tbe  medium  of  a  trustee. 

The  uncontradicted  testimony  of  the  most  convincing  character  is  that  the- 
money  of  the  wife  was  used  in  payment  for  the  lots.  It  is  unnecessary  to  go. 
Into  the  details  which  force  this  conclusion  upon  us.  At  the  time  this  con- 
veyance was  made  to  the  wife  the  husband  was  worth  $5,000  or  tO.OOO.  and 
owed  about  $600,  so  there  was  no  reason  why  be  should  have  conveyed  his 
property  to  his  wife  to  avoid  the  payment  of  his  debts.  The  wife  acquired 
some  money  by  inheritance  and  otherwise,  and  it  was  deposited  in  the  bank 
Id  the  name  of  her  husband,  F.  W.  Craig,  as  her  trustee.  It  was  never  de- 
posited in  his  name,  and  no  intention  was  manifested  to  appropriate  the- 
money  to  his  own  use  or  to  reduce  it  to  his  possession. 

At  the  time  of  this  transaction  choses  in  action  of  the  wife  at  her  marriage- 
were  vested  in  the  husband  on  condition  that  he  reduce  them  to  his  posses- 
sion or  dispose  of  them   during  coverture.     (McKay  v.  Mays,  16  Ky.  Law 
Rep. ,  862. ) 

Id  this  case  the  money  was  never  reduced  to  the  possession  of  the  husband 
because  be  treated  it  as  her  property,  and  held  it  in  bank  as  her  trustee. 
The  conveyance  was  made  to  her  in  the  discharge  of  an  obligation  to  and 
agreement  with  her.  In  the  case  of  Sanders  v.  Miller,  79  Ky.,  619,  the  court. 
said :  "While  contracts  made  between  husband  and  wife,  as  a  general  rule, 
are  void,  still  if  a  husband  voluntarily  enter  into  a  contract  to  make,  or  he 
does  make,  a  settlement  upon  the  wife  in  satisfaction  of  an  obligation  aris- 
Inic  out  of  tbe  reception  of  her  property  under  an  agreement  made  before  its 
receipt  oi  reduction   to  possession,  such  as  a  chancellor  would,  upon   her 
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application,  make  upon  her,  neither  the  contract  nor  settlement  would  be  re- 
^ai*<ied  as  fraudulent  against  creditors."  The  case  of  Miller  v.  Edwards,  7 
Hnflh,  394,  is  to  the  same  effect. 

Sad  a  creditor  of  tbe  grantor  made  a  question  about  this  conveyance  at 
-tbe  time  it  was  m^de  we  have  no  doubt  that  tbe  chancellor  would  have- 
uptield  the  transaction  and  decreed  that  she  was  vested  with  title  to  the- 
property.  These  conclusions  are  supported  by  the  recent  case  of  Sparks  v. 
Colston,  22  Ky.  Law  Rep.,  1369. 
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Id  the  fall  followlDg  this  coDTeyanoe  to  tbe  wife  the  hnibaod  and  wife 
^QOTed  to  Kansas  City*  where  they  have  remained  until  tbe  present  time. 
The  same  fall  one  of  the  creditors  of  tbe  husband  obtained  personal  judgment 
against  him,  and  In  18H4  had  an  execution  issued  and  levied  upon  the  lota 
*in  question;  had  them  sold  and  at  the  sale  they  brought  $36,  although  it  ap- 
pears that  they  were  worth  $400  or  1600.  The  purchaser  took  possession  of 
them,  sold  off  parts  of  them,  and  bouses  have  been  erected  thereon.  Thenn- 
•ooDtradlcted  testimony  shows  tbat  appellants  did  not  know  that  the  lots  bad 
been  sold  under  the  execution  until  some  time  in  tbe  year  1000.  There  is 
no  question  here  as  to  the  improvements,  as  tbat  question  has  been  reserved. 
The  question  is,  what  effect  had  the  sale  upoo  the  rights  ot  tbe  wifef  It  is 
insisted  upon  behalf  of  tbe  appellee  that  It  was  a  voluntary  conveyance  and 
fraudulent  as  to  tbe  creditors  of  the  grantor,  and,  therefore,  tbe  sale  under 
execution  disregarding  the  conveyance  was  valid.  If  we  reached  the  con- 
-elusion  that  it  was  a  voluntary  conveyance,  tbe  question  suggested  would 
arise,  but,  as  we  are  of  the  opinion  that  tbe  conveyance  to  tbe  wife  was  for 
«  valuable  consideration,  and  that  she  acquiied  such  right  in  the  property 
as  tbe  deed  purports  to  give  her,  she  could  not  be  divested  of  it  by  a  sale 
under  an  execution  against  her  husband. 

It  is  also  contended  that  the  recording  of  a  voluntary  deed  is  not  construct- 
ive notice  of  tbe  change  of  title  and  tbat  a  bona  fide  purchaser  is  affected  ' 
-only  by  actual  notice  of  a  voluntary  conveyance.    It  may  be  conceded  thai 
tbe  authorities  quoted  support  tbe  contention  of  counsel,  but  they  have  no 
-application  here  for  tbe  reason  tbat  tbe  conveyance  was  for  a  valuable  con- 
sideration.   If  the  wife  acquired  title  to  the  property  by  the  conveyanoe, 
then  she  was  juEt  as  much  entitled  to  it  as  if  she  bad  inherited  it  or  she 
would  have  been  had   the  conveyance   been  made  to  ber  by  some  one  else, 
^he  could  only  part  with  the  title  in  some  way  recognized  by  law.     She 
-oould  have  sold  it  by  her  husband  joining  in  the  conveyance.    Under  some 
-opinions  of  this  court  she  might  have  been  guilty  of  some  act  which  would 
have  estopped  her  claiio  to  it,  but  she  has  done  nothing  to  work  such  an  es- 
toppel on  her  rights,    ^e  was  laboring  under  tbe  disability  of  coverture, 
/ind  tbe  statute  at  least  did  not  begin  to  run  against  her  until  tbe  paasane 
^f  what  is  commonly  known  as  tbe  '^Married  Woman's  Act,"  but  we  are 
not  deciding  whether  it  commenced  to  run  upon  tbe  passage  of  that  aot,  aa 
the  question  is  not  here,  for  if  it  did  begin  to  run  at  that   date  sufHcieot 
time  has  not  elapsed  to  bar  her  fight  of  recovery. 

It  has  been  suggested  tbat  ber  claim  is  stale,  and  for  tbat  reason  she  ought 

not  to  be  allowed  to  recover.     She  was  not  aware  until  1900  that  her  prop- 

•«rty  had  been  sold,  and  that  the  houses  had  been  built  upon  it.     The  parties 

who  purchased  this  property  were  charged  with  notice  that  she  was  the 

owner  of  it,  and  they  are  presumed   to  have  bought  with   that  knowledse. 

She  has  done  nothing  to  mislead  them  to  their  prejudice.    It  will  not  do  to 

-lay  that    because  some  one  under  some  kind  of  a  claim  takes  poaseaaion  of 

real  estate  and  holds  it  for  a  number  of  years,  but  not  for  sufficient  length 

of  time  to  enable  tbem  to  interpose  tbe  plea  of  the  statute  of  limitation 

-against  the  recovery  of  It,  tbe  owner's  clatio  is  stale  and  should  not  for  that 

reason  be  permitted  to  recover  it.    This  is  no  case  for  the  application  of  the 

doctrine  of  stale  claim. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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PERCIFUL.  &o.  V.  COLEMAN. 

(Filed  February  18,  1908— Not, to  be  reported*) 

BouDdarj— Champerty— Damages— iDstruatloDfr—C.   owned    three  housea. 
and  lots  fronting  80  feet  each  on  Chestnut  street,  running  back   169  feet. 
Said  lotsw^re  sold  at  publib  a.uotiou,  when  appellant  and  appellee purobased 
two  adjoining   lots.    The  sale  was  made,  describing  the  lots  by  front   feet, 
ranning  hack  the  depth  as  alx)ve  stated.   .At  the  time  of  the  sale  there  was. 
a  fence  dividing  the  lots,  but  it  ran  a  part  of  the  distance  over  on  the  in^ 
closnre  of  appellant     Subsequently  appellant  insisted  on  moving  the  fence- 
over  on  the  true  line,  to  which  appellee  objected,  but  appellant  hod  the  fence- 
removed  onto  thn   true  line.    Appellee  infltitnted  this  action  and  recovered 
judgment  for  t;i()0  damages,  frum  which  this  appeal  is  prosecuted.     It  is  in- 
sisted that  the  otiurt  eired  in  instructing  the  jury  on  the  theory  that  the- 
ooDveyanoe  of  the  lot  to  appellant,  after  appellee  had  taken  possession  nnder- 
his  deed  previously  made,  was  ohanipertous,  and  appellant  was,  therefore, 
liable  in  damages..  Held— That  there  was  no  question  of  champerty  in  the- 
oase.    The  deeds  related  back  to  the  time  when  the  property  was  sold  at  auc- 
tion, for  they  were  made  to  carry  out  the  contract  then  entered  into  between 
the  parties.     A  deed  which  is  made  to  carry  out  n  previous  contract  is  never 
ohanipertous  as  to  one  who  enters  afr^r  the  contract  was  made.     Although 
appellee  took  possession  after  the  unction  sale,  and  before  the  deed  to  appel- 
lant, the  purchase  of  the  latter  would  not  be  champertous.    The  court  im- 
properly instructed  the  Jury  as  to  their  lieht  to  impoFe  punitive  damages. 
The  court  should  have  told  the  jury  that  the  question  for  them  to  oonsider- 
was  where  the  dividing  line  between  the  lots  ran,  and  that  if  the  defendant 
had  noti  gotten  over  this  line  they  should  find  for  him. 

Samuel  Avritt  and  J.  L.  Williams  for  appellants. 

Forcht  &  l^ield  and  Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Mary  Gaetano  Childs  owned  three  lots  in  Louisville,  lying  together  on  the- 
north  side  of  Chestnut  street,  between  Fourteenth  and  Fifteenth  streets, 
each  being  80  feet  wide  and  162  feet  deep.  There  was  a  house  on  each  lot, 
and  the  division  fence  ran  from  the  corner  of  the  house  to  save  the  building 
of  the  fence  clear  through.  In  18^6  she  sold  these  three  lots  at  public  auc- 
tion. Appellee  Coleman  purchased  one  and  appellant  Perciful,  through  his 
agent,  Erdman,  purchased  another.  In  the  conveyances  the  lots  are  described 
as  80  feet  wide,  and  beginning  at  a  point  so  many  feet  east  of  Fifteenth 
street.  When  appellant's  lot  is  run  out  from  the  points  indicated  in  the  deed  It 
runs  inside  of  the  fence  dividing  his  lot  from  Coleman's  by  a  foot  and  a  half, 
or  two  feet.  About  the  year  1891  Perciful  wanted  to  build  a  barn  on  the  back 
of  his  lot  and  to  make  it  as  wide  as  the  lot,  80  feet.  The  coal  shed  of  Cole-^ 
man  then  projected  over  on  the  lot  two  feet.  By  agreement  a  survey  was 
made,  which  showed  that  this  two  feet  belonged  to  Perciful,  and  the  Cole- 
man's shed  was  out  off  at  the  line  and  the  stable  erected.  The  fence  re- 
mained where  it  was,  nnderan  agreement,  as  Perciful  says,  that  when  a  new 
fenee  was  needed  it  was  to  be  reset  on  the  line,  but  this  Coleman  denies.. 
Things  ran  al^ng  in  this  way  for  some  time,  and  Coleman  refusing  to  agree» 
to  move  the  fence,  Perciful  getting  apprehensive  of  limitation,  employed  a 
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tsarpeoter  and  bad  the  fence  set  up  near  the  Hoe,  oantlooinfc  the  man  who 
tlid  the  work  to  stay  on  his  side  of  the  line.  For  this  Coleman  sned  and  re- 
<}OTered  judgment  for  IdOO  damafres.  A  part  of  Peroiful's  chimney  stood  on 
the  strip  in  controversy  and  t^^  cornice  of  his  house  projected  over  it. 

The  court  instructed -the  jiiryttliat  if  they  belfeved  froin  the  evidence  :that 
when  Perciful  bought  his  lot  Coleman  had  the  strip  in  controversy  enclosed 
In  his  lot,  and  was  claiming  it  as  his  property  adversely  to  everybody  else, 
then  Perciful  obtained  no  title  to  the  strip,  and  he  had  no  right  to  move  his 
fence  over  so  as  to  take  it  in.  But  if  when  Perciful  bought  Coleman  was 
not  claiming  the  strip  in  ooi^troversy  as  his  own  adversely  to  all  the  world, 
then  Perciful  had  the  right  to  move  his  fence  so  as  to  take  in  the  strip,  pro- 
vided in  doing  so  he  did  no  damage  to  plaintiff's  property.  This  Instruo- 
tion  was  erroneous.  There  was  no. question  of  champerty  in  the  case,  for, 
•although  the  deed  to  Perciful  was  made  after  the  deed  to  Coleman,  they 
were  both  m«de  pursuant  to  the  sale  made  at  public  auction  by  the  same 
auctioneer,  under  the  same  advertisement  and  at  the  same  time.  We  do  not 
understand  that  there  is  any  controversy  as  to  these  facts,  but  in  any  event 
the  court  should  submit  this  question  to  the  jury  by  a  proper  instruction,  i 
-on  another  trial  there  is  a  controversy  about  the  facts.  The  deeds  related 
back  to  the  time  when  the  property  was  sold  at  auction,  for  they  were  made 
to  carry  out  the  contract  then  entered  into  between  the  parties.  A  deed 
which  is  made  to  carry  out  a  previous  contract  is  never  ohampertous  as  to 
-one  who  enters  after  the  contract  was  made.  So  although  Coleman  took 
possession  after  the  auction  sale  and  before  the  deed  to  Perciful,  the  pur« 
■chase  of  the  latter  would  not  be  ohampertoue. 

As  to  the  measure  of  damages  the  court  gave  this  instruction :  "If  you 
«ball  believe  from  the  evidence  that  in  moving  the  fence  over  he  trespassed 
upon  the  plaintiff's  property,  trampled  down  his  soil  or  his  grags  or  bis 
herbage,  then  the  law  is  for  the  plaintiff,  and 'you  should  find  for  him  Id 
fluch  sum  as  will  compensate  him  for  the  damage  done  him  in  that  respect: 
«nd  if  the  moving  over  of  the  fence  by  the  defendant  was  high  handed  and 
in  wanton  disregard  of  the  plaintiff's  rights,  then  you  may,  in  your  dis- 
-cretion,  award  him  such  further  sum  in  damages  as  you  may  think  right 
and  proper  under  the  evidence,  and  what  I  have  stated  as  a  punishment  of 
defendant  for  his  evident  disregard  of  plaintiff's,  rights  not  exceeding  the 
«um  of  $1,500,  the  amount  claimed  in  the  petition." 

The  following  words  in  this  instruction  should  have  been  omitted  :  "And 
what  I  have  stated  as  a  punishment  of  defendant  for  his  evident  disregard  of 
plaintiff's  rights. "  There  was  no  substantial  damage  shown  to  the  plaintiff, 
and  we  are  at  a  loss  to  understand  why  so  large  a  verdict  was  rendered, 
unless  the  jury  understood  from  these  words  that  the  court  directed  them  to 
find  a  verdict  as  a  punishment  of  defendant  for  his  evident  disregard  of 
plaintiff's  rights,  as  stated  by  the  court.  These  words  were  at  least  calcu- 
lated to  make  that  impression  on  the  jury,  who  should  have  been  left  to  de- 
termine for  themselves  under  the  evidence  whether  there  was  suoh  a  wanton 
disregard  of  plaintiff's  rights  as  justified  a  verdict  fur  more  than  the  actual 
damage.  Under  the  evidence  the  court  shoiild  have  told  the  jury  that  the 
t^uestion  for  them  to  determine  was  where  the  dividing  line  between  the  two 
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lots  ran,  aod  that  if  tbe  defoDdant  had  not  gotten  over  this  line^^tbey  phonld 
tind  for  him. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


CHESAPEAKE  &  OHIO  RY.  CO.  v.  RIDDLE'S  ADM'X. 
(Filed  February  18,  1908— Not  to  be  reported.) 

1.  Railroads—Negligence— Removal  of  case  to  Federal  court— Pleading- 
Evidence— R.,  while  driving  with  another  in  a  buggy,  was  struck  by  a  train 
operated  by  appellant  over  the  track  of  the  L.  &  N.  B.  R.  Co.,  and  killed^ 
and  bis  administrator  instituted  an  action  in  the  United  States  District 
Court  to  recover  damages  for  his  death,  caused  by  the  negligence  of  the  ap- 
pellant,  its  agents  and  employes.  Plaintiff  afterwards  dismissed  its  action 
without  prejudice,  and  instituted  thla  action  in  the  Woodford  Circuit  Court 
«o  recover  damages,  fixing  same  at  12,000.  A  trial  resulted  in  a  verdict  and 
Judgment  for  the  amount  claimed.  Appellaut  prosecutes  this  appeal.  In 
the  first  paragraph  of  the  answer  appellant  pleaded  in  bar  of  tbe  action  tbe 
prosecution  of  tbe  case  in  tbe  Federal  court.  Held— That  the  rule  that  the 
«ni6  for  the  same  damages  bad  lieeu  pending  in  tbe  Federal  court  and  was 
dismissed  without  prejudice  constitutes  a  bar  to  a  subsequent  suit  in  the 
^tate  court,  does  not  apply  where  tbe  suit  was  in  the  first  instance  brought 
in  the  Federal  court  by  plaintiff.  It  only  applies  to  actions  which  have  been 
xemoved  by  defendant  to  tbe  Federal  court,  and  the  court  properly  rejected 
tbe  plea  in  bar.  Tbe  court  also  properly  refused  to  permit  the  appellant, 
•during  the  trial,  to  amend  its  answer,  and  set  up  the  objection  that  the  de- 
•oeased  did  not  reside  in  Scott  county,  where  his  administratrix  qualified. 
This  fact  could  have  been  ascertained  before  the  trial,  and  issue  properly 
made  on  it. 

8.  Evidence- The  court  erred  in  admitting  evidence  as  to  the  general  repu- 
tation of  deceased  for  sobriety.  This  evidence  would  not  meet  or  elucidate 
the  question  as  to  whether  or  not  the  decedent  was  sober  at  tbe  time  be  was 
killed,  as  a  man  may  generally  keep  sober  and  yet  at  some  particular  time 
in  bis  life  be  drunk  or  under  the  influence  of  whisky.  The  court  also  erred 
in  admitting  testimony  to  the  effect  that  a  witness  after  the  accident  had 
■stood  near  tbe  same  crossing  and  seen  other  trains  pass,  but  bad  heard  no 
whistle  or  bell,  and  did  not  see  or  hear  tbe  train  until  he  was  within  twenty 
feet  of  the  crossing.  The  negligence  of  employes  at  one  time  is  not  evidence 
to  prove  that  they  were  negligent  at  the  time  of  tbe  injury.  The  instruc- 
tions of  tbe  court  defining  tbe  respective  duties  of  appellant  and  deceased 
"When  approaching  the  crossing  were  not  prejudicial  to  appellant. 

Wallace  &  Harris  and  John  T.  Shelby  for  appellant. 

Burton  Vance  and  S.  E.  Blackburn  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  24th  day  of  February,  1899,  Clabe  Riddle,  in  company  with  Eras- 
mus Breeden,  while  driving  along  the  Frankfort  and  Lexington  Turnpike 
Road  in  a  buggy,  at  a  point  where  tbe  highway  intersects  with  tbe  track  of 
^be  Louisville  &  Nashville  R.  R.  Co.,  near  Ducker's  Stf^tion,  in  Woodford 
«ounty.  Kentucky,  was  run  into,  and  instantly  killed,  by  appellant's  train 
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of  oars,  wbloh  was  being  operated  over  the  Louisville  &  Nashville  R.  B. 
.  Go.'s  traok,  at  said  point,  under  a  oontract  with- the  said  Louisville  &  Nash- 
ville R.  R.  Co.  Whereupon  his  mother,  Mary  Riddle,  was  appointed,  hy 
order  of  the  Scott  County  Court,  administratrix  of  his  estate,  and  as  sucb 
administratrix  instituted  an  aotion  against  appellant  in  the  United  States 
District  Court  for  the  District  of  Kentucky  for  said  injury,  claiming  dam- 
age Id  the  sum  of  f  10,000.  Afterwards,  by  leave  of  Raid  United  States  Dis- 
trict Court,  she  dismissed  said  action  without  prejudice,  and  then  instituted 
this  action  in  the  Woodford  Circuit  Court  to  recover  for  said  Injury  the 
sum  of  12,000  Her  petition  sets  out  the  facts  of  the  killing  of  Clabe  Riddlo, 
and  charges  that  his  death  was  caused  by  the  negligence  of  appellant's  ser- 
vants operating  said  train. 

Appellant's  answer  sets  up  as  a  defense,  first,  the  institution  by  appellee 
of  her  action  in  the  United  States  District  Court  as  a  bar  to  her  right  to 
prosecute  this  action  in  the  State  court,  claiming,  in  subst-ance,  that  by  rea- 
son of  the  institution  of  the  action  in  the  United  States  District  Court  it 
had  obtained  jurisdiction  of  the  case,  and  the  same  could  not  be  tried  in  the 
State  Court  for  want  of  jurisdiction ;  said  answer  also  denies  neglifzence 
upon  the  part  of  its  agents  and  employes,  and  pleads  thnt  the  death  of  ap- 
pellee's intestate  was  the  result  of  his  contributory  negligence.  This  waa 
put  in  issue  by  the  reply. 

Appellant  filed  a  demurrer  to  appellee's  reply;  the  demurrer  was  carried 
by  the  court  back  to  the  first  paragraph  of  appellant's  answer,  which  seta  up 
the  want  of  jurisdiction  in  the  Woodford  Circuit  Court,  by  reason  of  the  fact 
that  the  action  had  first  been  instituted  in  the  United  States  District  Couit 
for  the  District  of  Kentucky,  as  aforesaid,  and  said  first  paragraph  was  dis- 
missed-; and  thus  the  Issues  were  finally  made  tip.  Upon  the  trial  of  the 
case  a  verdict  was  rendered  by  the  jury  in  favor  of  appellee  in  tbe  sum  pf 
€2,000.  Appellant's  motion  for  a  new  trial  having  been  overruled  the  case 
is  here  on  appeal  for  a  review.  We  think  thnt  the  lower  court  did  not  err  in 
carrying  the  deniurrer  back  to  tbe  first  paragraph  of  appellant's  answer,  and 
dismissing  said  paragraph.  The  case  of  Cox  v.  Tbe  East  Tennessee,  V.  & 
G.  R.  R.  Co.,  68  Ga.,  446.  and  Baltimore  &  Ohio  R.  R.  Co.  v.  Fulton's 
Adm'r,  69  Ohio,  675,  establish  the  doctrine  that  where  an  action  is  insti- 
tuted in  the  State  court,  and  is  removed  by  tbe  defendant  to  tbe  United 
States  Court,  under  the  act  of  congress  regulating  such  procedure,  that 
thereafter  the  plaintiff  can  not  deprive  the  defendant  of  his  right  to  a  trial 
in  the  United  States  Court,  either  by  dismissing  without  prejudice  or  by 
so  acting  as  to  force  the  court  to  nonsuit  him;  but  there  is  a  wide  distino- 
tion  between  that  proposition  and  the  one  at  bar. 

When  the  defendant  exercises  his  right  under  the  act  of  congresa  to  re* 
move  the  action  against  him  to  the  United  States  Court  he  thereby,  as  said 
before,  acquires  a  right  to  have  tbe  case  tried  by  that  court,  and  of  tlii» 
right  it  is  not  in  the  power  of  the  plaintiff  to  deprive  him.  The  defendant^ 
having  set  in  motion  the  law  of  removal,  acquires  vested  rights,  and  oonfers 
upon  the  United  States  Court  a  jurisdiction  which  can  not  be  divested  by  any 
act  of  the  defendant*.  But  no  such  reason  exists  where  the  plaintiff  goes  her« 
self  into  the  United  States  court  with  her  cause  of  action;  when  sbesft  spea, 
her  standing  there  is  precisely  the  same  as  it  would  have  been  in  the  8la%» 
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€oart,  bad  she  fimt  iDFtituted  her  actioD  tberelD,  and  there  is  no  principle 
of  law,  or  procedure,  which  requires  that  her  standing,  under  these  circum- 
stances, should  bo  different  in  the  two  courts.  We  think  she  clearly  had  the 
right  to  dismiss  her  action  in  the  United  States  court  without  prejudice, 
by  permission  of  the  court,  and,  having  done  so.  she  was  free  to  bring  it  iz» 
any  other  court  she  chose,  which  had  jurisdiction. 

Pending  the  trial  in  the  Woodford  Circuit  Court  appellant  offered  to  131& 
an  amended  answer,  denjiog  the  residence  of  Clabe  Kiddle  in  Scott  county, 
and  denying  the  jarisdiction  of  the  Scott  County  Court  to  appoint  appellee 
administratrix  of  the  estate  of  her  son.  This  motion  was  based  upon  certain 
answers,  which  were  made  by  appellee  on  the  witness  stand,  conveying  to 
appellant,  for  the  first  time,  a  doubt  as  to  the  residence  of  Clabe  Riddle  in 
Scott  county.  The  motion  to  file  this  amended  answer  was  overruled  by  the 
court,  and  we  thiok  properly.  The  trial  o(  the  case  had  brgun,  and  the  court 
very  naturally  concluded  that  the  question  of  Clabe  Riddle's  residence  was 
as  open  to  investigation  at  the  hands  of  appellant  before  the  trial  as  any 
other  fact  set  up  in  the  petition  as  a  basis  of  appellee's  cause  of  action,  and 
there  was  no  more  reason  why  it  should  accept  as  true  the  allegation  that 
Clabe  Kiddle  lived  in  Scott  county,  than  for  it  to  accept  as  true  any  other 
allegation  in  the  petition:  and  if  it  was  true  that  Clabe  Riddle  had  not 
lived  in  Scott  county,  a  little  diligence  on  the  part  of  appellant  could  have 
discovered  it  before  the  trial;  that  fact  may  have  been  more  obscure  than 
some  other  facts  in  the  case,  but  it  was  open  to  investigation,  none  the  less. 

During  the  trial  of  the  case  appellee  was  permitted  to  introduce  evidence, 
over  the  objection  of  appellant,  as  to  the  general  habits  of  her  intestate  for 
sobriety.  On  this  point  Capt.  James  Blackburn  was  allowed  to  testify  that 
he  was  a  perfectly  sober  man,  and  that  he  had  never  seen  him  take  a  drink 
in  his  life.  This  evidence  was  introduced  in  anticipation  of  evidence  sub- 
sequently introduced  by  appellant,  that  at  the  time  he  was  killed  decedent 
had  about  him  a  strong  odor  of  whisky,  and  that  on  the  day  before  he  was 
killed  he  had,  in  company  with  Erasmus  Breeden,  purchased  three  pints  of 
whisky.  We  do  not  think  it  was  competent  for  appellee  to  introduce  any 
evidence  tending  to  show  the  general  reputation  of  her  decedent  for  sobriety. 
This  evidence  would  not  meet  or  elucidate  the  question  as  to  whether  or  not 
the  decedent  was  sober  at  the  time  he  was  killed,  as  a  man  may  generally 
keep  sober,  and  yet  at  some  particular  time  in  his  life  be  drunk,  or  under 
the  influence  of  whisky. 

Mr.  Robert  B.  Franklin  was  allowed  to  testify  for  appellee,  that  long  after 
the  accident  in  question  he  had  crossed  the  railroad  track  at  the  place  where 
Clabe  Riddle  was  killed;  that  he  had  listened  for  a  railroad  whistle  or  bell, 
and  heard  none,  and  that  he  did  not  perceive,  or  hear,  the  train  until  he 
was  within  twenty  feet  of  the  crossing;  that  he  could  have  heard  the  bell  or 
-whistle,  if  one  had  been  sounded  or  rung,  but  that  he  heard  none.  This 
evidence  was  clearly  incompetent,  and  prejudicial  to  appellant.  In  the  first 
place,  it  would  have  been  incompetent  to  have  shown  that  the  employes  on 
one  of  appellant's  trains  had  failed  to  do  their  duty  in  regard  to  giving 
warniDg  of  the  approach  of  the  train  to  the  crossing  in  question  at  a  subse- 
quent time;  but  it  was  especially  erroneous,  because  of  the  fact  that  there 
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are  two  different  lines  of  railroad  trains  operated  over  the  same  right  of 
way,  one  belonging  to  appellant,  and  the  other  to  the  Louisville  &  Nashville 
R.  R.  Co.;  and  there  was  no  evidence  that  the  train  which  Mr.  Franklin 
saw  pass  was  not  that  of  the  Louisville  &  Nashville  R.  R.  Co.,  instead  of 
appellant's. 

In  the  case  of  Hutoberson  v.  Louisville  &  Nashville  R.  R.  Co.,  21  Ky.  Law 
Rep.,  735,  this  court  said  :  "The  fact  that  those  in  charge  of  other  trains  ap- 
proaching the  crossing  had  failed  to  give  signals  would  not  be  admissible 
as  evidence  conducing  to  show  that  those  in  charge  of  the  train  that  is 
alleged  to  have- caused  plaintiff's  injury  failed  to  give  the  necessary  signals 
of  its  approach." 

In  the  case  of  Eskridge's  Ex'ors  v.  Cincinnati,  N.  O.  &  Tex.  Pac.  Ry. 
Co.,  80  Ky.,  872,  this  court  said:  "But  whether  a  signal  was  given  at  the 
approach  of  a  train  £o  a  station  or  Grossing  on  any  particular  occasion  is  a 
question  of  fact;  that  can  not  be  affected  one  way  or  another  by  showing  the 
•conduct  of  the  subordinate  officers  or  servants  in  charge  of  some  other  train 
or  trains,  who  may  or  may  not  be  mindful  of  their  duty.** 

And  in  the  case  of  the  Louisville  &  Naf>hville  R.  R.  Co.  v.  Berry,  88  Ky., 
^25,  this  court  cited  in  approval  the  principle  announced  in  Gahagan  v. 
R.  R.  Co.,  1  Allen,  187,  in  the  following  language:  "The  issue  presented 
was  a.s  to  the  negligttnee  of  the  company  in  the  use  of  the  highway  at  the 
time  the  plaintiff's  intestate  received  the  injury  for  which  recovery  was 
asked.  The  plaintiffs  offered  to  piove  the  habit  of  the  company  at  other 
times  in  the  use  of  the  highway,  to  show  negligence,  and  the  court  held  that 
it  had  no  legitimate  bearing  on  the  issue,  and  was  properly  excluded." 

Appellant  complains  of  the  instructions  of  the  lower  court,  in  that  they 
failed  to  prescribe,  with  sufficient  clearness,  the  duty  of  appellee's  intestate, 
as  to  the  care  he  should  exercise  before  crossing  the  railroad,  and  also  that 
a  different  degree  of  care  is  loqulred  of  appellant  from  that  required  of  ap- 
pellee's intestate. 

We  are  not  sure  that  this  contention  is  altogether  sound,  or  that  the  in- 
structions of  the  court,  upon  the  whole,  are  unfavorable  to  appellant.  We 
think  the  law  upon  this  subject  is  laid  down  with  great  clearness  and  ac- 
curacy in  the  case  of  L.  &  N.  R.  R.  Co.  v.  Cummins,  23  Ky.  Law  Rep., 
'6S3,  and  as  this  case  is  to  go  back  for  trial,  we  make  the  following  extract 
for  the  guidance  of  the  court.  Speaking  of  the  instructions  in  the  case  cited, 
this  court  said  :  "They  are  also  defective  in  not  informing  the  jury  that  the 
duty  of  both  parties  as  to  care  was  reciprocal,  and  in  imposing  a  different 
degree  of  care  on  the  appellant  from  that  imposed  on  the  deceased. 

"In  using  the  railroad  and  the  stiett  cro8.sing  both  parties  were  required 
to  exercise  the  same  degree  of  care.  It  was  incumbent  on  appellant  to  give 
such  notice  of  the  approach  of  the  train  to  the  crossing,  to  run  the  train  at 
such  speed,  keep  such  lookout  and  use  such  oare,  to  avoid  injury  to  persons 
thereon  as  might  usually  be  expected  of  ordinarily  prudent  persons  operating 
•a  railroad  under  like  circumstances.  It  was  incumbent  on  the  intestate  to 
use  such  care  as  might  usually  be  expected  of  an  ordinarily  prudent  person 
situated  as  he  was,  to  learn  of  the  approach  of  the  train  and  keep  out  of  its 
way.  If  the  crossing  was  especially  dangerous,  it  was  incumbent  on  both 
parties  to  exercise  increased  care  commensurate  with  the  danger." 
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Tor  the  reasons  hereiD  given  the  case  is  reversed' for  prooeedlngs  consistent 
^^ith  this  opinion. 


COMBS  V.  COMBS. 

(Filed  February;i8,  1903— Not  to  be  reported.) 

Action  to  qniet  title — Possession— Appellee  claims  title  to  land  under  a 
^patent  from  tbe  State  granted  in  1846.  Appellant  obtained  a  patent  for  tb« 
-same  land  In  1881,  and  this  action  was  instituted  by  appellee  to  quiet  bis 
title.  Held— That  tbe  patent  issued  to  appellant  was  void,  and  be  failed  to 
-establish  title  by  possession.  He  bad  a  tenant  on  tbe  land  a  short  time  and 
'Occasionally  entered  on  the  land^and  cot  timber,  but  occasional  acts  of  cut- 
■ting  timber  and  other  trespasses  are  not  sufficient  to  constitute  such  adverse 
possession  as  would  ripen  into  a  perfect  title  as  against  appellee  who  held 
^be  legal  title. 

J.  J.  C.  Baoh  and  W.  H.  Miller  for  appellant. 

W.  F.  Hall  forlappellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  tbls^suit  to  quiet  his  title  to  a  tract  of  land  in  Perry  county, 
'The  facts  of  the  case  are  substantially  undisputed.  Tbe  land  in  controversy 
Is  a  part  of  a  500-aore  survey,  patented  by  tbe  State  to  Samuel  Napier  on  the 
'^tb  of  August,  1846,  and  conveyed  by  him  on  March  6,  1848,  to  Washington 
-Combs,  under  whom  appellee  claims.  Appellant  obtained  a  patent  for  the 
land  from  the  State  in  tbe  year  1881.  and  about  that  time  entered  on  tbe  land 
and  for  a  few  months  had  a  tenant  on  it,  but  since  then,  until  the  year  1897, 
the  land  was  unoooupied,  and  in  that  year  appellee  entered  upon  £he  land^ 
finding  it  vacant,  and  has  since  been  in  possession.  The  patent  issued  in 
1881  was  void,  as  the  land  had  been  previously  patented.  Appellant  lived 
•about  ten  or  twelve  miles  from  tbe  land  for  a  number  of  years  after  the 
tenant  left.  He  occasionally  entered  on  the  land  and  cut  timber,  but  oc- 
casional cutting  of  timber  or  other  trespasses  on  laud  are  not  sufficient  to 
met  the  statute  in  motion,  and  the  court  properly  held  that  appellant  had  ao« 
quired  no  title  by  possession.  While  the  deed  from  Washington  Combs  to 
appellee  is  not  produced,  the  proof  satisfactorily  shows  that  it  was  executed 
and  is  lost,  and  in  view  of  tbe  lapse  of  time,  the  acquiescence  of  Washington 
Combs  and  his  heirs  at  law  in  appellee's  claim  of  the  land  and  the  other 
'«lroum stances  shown  by  the^proof,  we  can  not  disturb  the  chancellor's  con- 
'elusion  of  fact  that  this  deed  covered  the  land  in  controversy.  Appellant 
-^sonnects  himself  in  no  way  with  Washington  (IJombs'  title,  and  is  a  mere 
-tarespasser. 

Judgment  affirmed. 
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CITY  OP  UNIONTOWN  v.  BERRY,  &o. 
(Filed  February  19.  1003— Not  to  be  reported.) 

1.  MuDloipal  ffOverameDt— DedioatloD  of  property  for  maDioipal  ptirpoie» 
— Aooretion  of  property— Prior  to  1840  B.  owned  a  large  body  of  land  on 
wbiob  tbe  town  of  FraDoisbnrK  was  established.  By  a  plat  he  subdivided  a 
large  portion  of  same  into  lots,  fronting  on  Water  street  on  tbe  north,  whiob 
ran  near  the  bank  of  the  Ob!o  river,  and  said  plat  was  duly  recorded  and 
property  sold  abutting;  that  street.  The  lines  of  the  street  were  marked  with 
straight  lines.  Franoisburg  in  1889,  with  »iH>tltt-r  small  town  called  Looust- 
Port,  was  Incorporated  into  Uniontown.  Since  t  hti  division  and  the  dedica- 
tion of  the  street  to  public  use  a  body  of  land  containing  about  60  or  60- 
aores,  lying  between  Water  street  and  the  river,  has  formed  by  the  gradual 
recession  of  the  river,  and  tbe  question  arises  on  this  appeal  as  to  who  thU 
land  belongs  to.  The  heirs  of  tbe  original  vendor  contend  that  the  dedica- 
tion of  property  for  a  street  had  the  legal  effect  of  reserving  to  the  grantor 
all  the  property  not  required  to  be  used  for  a  street.  Held— That  the  pro- 
prietors dedicated  to  the  town  of  Fraucisburg  for  the  use  of  the  public  not^ 
only  tbe  strip  of  ground  between  the  lines  designating  the  streets  and  alleys^ 
but  also  that  narrow  strip  of  land  lying  to  tbe  north  of  tbe  line  marking 
tbe  north  side  of  Water  street  and  between  the  north  line  and  the  river;  but 
the  court  properly  added  that  tbe  owners  reserved  to  themselves  the  land 
abutting  on  the  river  beyond  the  length  of  Water  street  as  laid  out  on  tbe 
map,  in  other  words,  the  extension  of  Water  street  would  not  deprive  tbe 
owners  of  the  land  between  such  extension  and  the  river. 

8.  Estoppel— The  city  is  not  estopped  from  claiming  said  land  by  reason  of 
tbe  grantors  and  their  heirs  and  vendees  paying  city  taxes  on  the  property  « 
Before  the  city  could  be  estopped  it  must  have  been  competent  for  it  to  have 
sold  this  strip  of  land  in  consideration  of  taxes  paid.  It  is  not  claimed  that 
any  one  had  authority  to  make  this  sale  to  appellee.  Certainly  the  assessor 
bad  no  authority  to  sell  same. 

8.  Damages— The  city  was  not  entitled  to  recover  any  damages  for  reten- 
tion of  land  by  appellee,  as  it  is  not  shown  that  appellant  had  sustained  any^ 
damages.  It  is  not  sufficient  in  an  action  for  damages  to  show  that  the  de- 
fendant had  made  something  by  his  unlawful  act,  but  it  must  be  shown 
that  tbe  plaintiff  has  lost  something.  Tbe  value  of  being  deprived  of  th» 
use  of  the  strip  of  ground  by  the  public  was  not  shown  in  fhe  record.  It 
was  not  material  what  the  property  was  worth  as  agricultural  lands,  b^cause- 
appellant  could  not  itself  have  engaged  in  agricultural  pursuits  under  its. 
charter,  nor  could  it  have  leased  its  public  highways  for  such  purpose. 

H.  X.  Morton  for  appellant. 

Allen  &  Hughes  and  P.  B.  Miller  for  appellees. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Prior  to  1819  Berry  and  Casey  were  the  owners  of  a  grant  of  land  lying  ox^ 
the  Ohio  river  and  including  tbe  present  site  of  the  city  of  Uniontown,  ap^ 
pellant  herein.  They  subdivided  a  portion  of  it  into  town  lots,  plattinif 
according  to  a  map  which  they  caused  to  be  filed  in  tbe  clerk's  office  of 
Union  county.  A  suflQcient  portion  of  the  plat  so  filed  is  inserted  here  %o. 
Illustrate  the  proposition  decided  : 
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QsfoTK.—ln  the  treatment  of  this  map  it  will  be  aasumed  that  the  Ohio  river  Uea 
^^rectlj  to  the  north  of  the  town  as  platted,  and  that  the  streets  of   the  toM  n  are 
^projected  upon  due  north  and  south  and  east  and  west  lines.    As  a  matter  of  faot,  how« 
%  it  appears  that  the  river  runs  a  south-we^t  course  in  front  of  the  town.) 
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Id  1819  an  act  of  the  general  assembly  of  Kentacky  incorporated  the  towi^ 
of  Francisburg,  which  was  the  name  given  to  the  town  site  just  mentioned^ 
The  lots  in  the  town  are  designated  as  "inlots"  and  "outlets."  the  inlots; 
containing  half  an  acre  each  and  the  outlots  about  four  acres  each,  except, 
those  next  to  Highland  creek,  which  are  of  irregular  form.  Highland  creek 
at  that  time  must  be  assumed  to  be  fairly  represented  upon  the  map  above- 
referred  to,  though  it  appears  now  to  have  so  changed  its  location  by  the 
gradual  washing  away  of  its  banks  and  changing  of  its  bed  as  to  be  some- 
distance  further  toward  the  west. 

Just  below,  and  to  the  west  of  Francisburg  another  village  was  estab^ 
lished,  which  was  incorporated  in  1889  under  the  name  of  Locust  Port. 
These  two  villages  or  towns  were  incorporated  by  the  legislature  by  an  act 
of  February  12,  1840,  as  one  municipality  under  the  name  of  Uniontown. 
It  has  continued  its  corporate  existence  in  fact  and  under  this  name  UDtil^ 
the  present  time,  being  classifled  under  the  provisions  of  the  Constitution 
as  a  city  of  the  fifth  class. 

At  the  time  of  the  original  laylug  out  of  the  town  of  Francisburg  the 
northern  line  of  Water  street,  as  shown  on  the  plat,  ran  next  to  the  Oblo> 
river,  and  so  close  to  that  river  that  at  some  points  the  edge  of  the  street 
was  at  the  river  bank.    The  bank  of  the  river,  however,  was  irregular  in  ita 
conformation,  leaving  spaces  of  land  between  the  northern  edge  of  Water- 
street,  as  shown  on  the  plat,  and  the  bank  of  the  river.    During  the  last 
forty  or  fifty  years  there  has  been  a  gradual  and  constant  recession  of  the 
river  and  corresponding  accretion  to  its  southern  bank,  until  now  there  Is  a. 
tract  of  some  fifty  or  sixty  acres  of  land  lying  north  of  Water  street,  and 
beween  that  and  low-water  mark  at  the  southern  bank  of  the  river.    This- 
litigation  is  between  the  city  of  Uniontown  and  certain  of  the  desoendante. 
and  vendees  of  Berry  and  Casey,  claiming  this  strip  of  land. 

The  contention  of  appellees  is  that  the  town  took  only  the  lands  embraced 
within  the  lines  shown  on  the  plat  as  streets,  and  that  as  Water  street  la 
bounded  by  two  lateral  lines,  one  on  each  its  north  and  south  side,  a  pur- 
pose  was  shown  on  the  part  of  the  dedicators  to  reserve  to  themselves  all 
other  lands  not  included  in  that  expressly  shown  to  have  been  set  apart  aa 
streets  and  highways.    On  the  other  band,  it  is  the  contention  of  the  city 
that  the  dedicators,  Casey  and  Berry,  by  platting  this  land  into  a  town  cite, 
and  offering  its  lots  for  sale  to  the  public,  and  selling  them  to  numerona 
persons,  and  procuring  the  town   to  be  established   and  incorporated  as  a 
municipality,  thereby  dedicated  not  only  those  strips  of  land  shown  to  be 
streets,  but  dedicated  all  the  land  lying  between  the  south  side  of  Water^ 
street  and  the  Ohio  liver  as  public  property  for  the  use  and  enjoyment  of 
the  public,  and  especially  of  the  municipality.    A  question   so  nearly  iden- 
tioitl  with  the  one  here  involved  was  presented  and  decided  by  this  court  in 
the  case  of  Rowan's  Ex'ors  v.  The  Town  of  Portland,  &c.,  8  Ben  Mon.»  SS8» 
that  we  do  not  deem  it  necessary  to  enter  again  upon  an  examination  of  th^ 
reasons  and  authorities  controlling  the  decision. 

In  that  case  a  plat  had  been  filed  in  nearly  every  particular  similar  to  th%^ 
one  here  involved.  It  was  shown  that  the  proprietor  of  the  town  site  wh<^ 
dedicated  the  streets  and  alleys  and  public  ways  to  public  use,  by  platting 
the  same  and  offering  them  to  the  public  and  selling  tbem^  bad  left  a 
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row  strip  of  land  betweeD  the  oortbern  edge  of  the  street  frooting  od  the 
river  and  low-water  mark  of  the  river,  and  had  drawD  the  northern  line  of 
this  street  on  the  plat  as  a  oontinnons  line  as  In  this  case.    The  court  said  : 

"We  come  to  the  Inquiry  whether,  upon  the  face  of  the  map  or  plan  of  the 
town  of  Portland,  the  slip  or  space  between  Water  and  Front  streets  and  the 
river  is  designated  as  having  been  intended  and  appropriated  for  public 
use.  «  «  *  That  the  town  extended  to  the  Ohio  river,  leaving  no  space 
between  the  town  and  the  water  is  a  position  which,  in  our  opinion,  does 
not  adroit  of  question.  There  is  no  line  dividing;:  or  separating  the  town 
from  the  river.  And  if  there  were,  it  should  rather  be  presumed  that  th& 
space  between  such  line  and  the  river  was  thus  discriminated  for  the  pur- 
pose of  showing  that  it  was  intended  for  some  use  of  the  town  different  from 
that  of  the  ordinary  streets  and  public  grounds,  than  that  a  town  located 
upon  the  bank  of  such  a  river,  and  'at  a  point  selected  for  its  commercial 
advantages,  should  be  wholly  shut  out  from  free  and  common  access  to  the 
river.  The  unreasonableness  of  this  latter  presumption  has  been  more  than 
once  declared  by  this  court,  and  the  fact  that  a  town  is  laid  off  upon  the 
bank  of  a  navigable  river  has  been  held  to  be  sufficient  evidence  of  its  ez> 
tending  to  the  water,  unless  a  contrary  intention  is  manifestly  indicated. 
*  *  *  We  are  of  opinion  that  the  fair  and  necessary  inference  from  the 
face  of  the  map  is  that  the  entire  slip  along  the  whole  front  of  the  town 
(with  the  exception  before  referred  to)  was  left  open  for  the  public  use,  and 
was  intended  to  be  and  remain  a  common  or  public  ground,  affording  free 
access  from  all  parts  of  the  town  to  all  parts  of  the  river  In  front  of  it;  and 
that  th'is  access  was  given,  not  merely  for  the  use  of  the  water  for  ordinary 
domestic  purposes,  but  for  the  use  of  the  river  as  a  great  highway  of  com- 
merce, and  for  the  enjoyment  and  security  of  all  the  advantages  which  the 
location  of  the  town  upon  such  a  river,  and  at  a  point  eligible  for  the  an- 
choring or  mooring  of  vessels,  and  for  the  deposit  and  landing  or  shipment 
of  merchandise,  was  calculated  to  afford." 

The  court  held  in  that  case  that  the  unbroken  line  used  to  designate  the 
northern  limit  of  the  street  fronting  on  the  river  "could  not  have  been  in- 
tended to  indicate  the  unprofitable  and  vexatious  right  in  the  proprietor,  to 
build  a  straight  wall  or  fence  along  the  northern  side  of  Water  street,  which, 
without  inclosing  any  ground,  would  merely  obstruct  the  direet  access  from 
that  part  of  the  street  to  the  river. ' ' 

We  conclude  upon  the  authority  of  that  case,  and  the  numerous  deoisiona 
of  this  and  other  courts  referred  to  therein,  that  the  proprietors  dedicated 
to  the  town  of  Francisburg  foi  the  use  of  the  public  not  only  the  strips  of 
ground  between  the  lines  designating  the  streets  and  alleys,  but  also  that 
narrow  strip  of  land  lying  to  the  north  of  the  line  marking  the  north  side 
of  Water  street  and  between  that  north  line  and  the  river.  It  will  be  ob- 
served that  upon  the  original  plat  the  north  line  of  Water  street  extended 
only  to  the  east  edge  of  the  cross  street  projected  and  running  south  between 
oatlot  No.  1  and  inlots  Nos.  1  and  2.  The  present  name  of  that  street  ia 
Dewey. 

The  circuit  court  adjudged  this  case  in  favor  of  the  city  as  to  all  of  the 
land  lying  west  of  an  extension  of  the  east  line  of  Dewey  street  to  the  Ohio 
river;  all  the  land  lying  east  of  that  extension  the  court  held  not  to  have 
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been  dedicated  by  the  proprietor  to  any  public  use.  In  both  these  particu- 
lars we  concur  with  the  judgment  of  the  chancellor.  The  stopping  of  the 
north  line  of  Water  street  at  its  eastern  limit,  as  shown  upon  the  map.  In- 
dicates a  purpose  on  the  part  of  the  proprietors,  in  our  opinion,  to  terminate 
that  street  at  that  point,  and  to  reserve  to  themselves  the  land  lying  east  of 
that  point.  Another  question  presented  by  appellee  Berry,  from  whom  a 
part  of  the  land  adjudged  the  city  was  taken,  is  that  the  city  authorities 
assessed  this  property  to  him  for  taxation,  and  that  he  paid  taxes  thereon  to 
it.  It  is  not  clearly  shown  what  taxes  were  paid,  or  for  what  years,  but  it 
Is  apparent  that  such  as  were  paid  was  brought  about  by  the  act  of  appellee 
and  the  other  taxpayers,  and  that  the  governing  body  of  the  town,  its  coun- 
oil,  was  not  apprised  of  the  fact  that  this  public  property  was  included  in 
the  privat'O  tax  lists  of  some  of  its  citizens  from  whom  it  was  exacting  taxes. 
The  attempt  to  estop  the  city  liy  an  act  of  this  kind  must  be  unavailing  for 
the  following  reasons:  Before  one  can  be  estopped  it  must  have  been  com- 
petent for  such  one  to  have  done  the  thing  claimed  to  be  established  through 
the  doctrine  of  estoppel.  It  would  not  have  been  competent  for  the  city  to 
have  sold  this  strip  of  land  to  appellee  for  the  consideration  claimed  to  have 
been  paid  in  the  way  of  taxes,  or  for  any  other  consideration,  without  ex- 
press legislative  authority  from  the  State.  What  it  could  not  do  directly 
appellant  can  not  be  held  to  have  been  done  by  indirection.  Furthermore, 
even  if  the  town  could  have  sold  and  conveyed  this  strip  of  public  property 
in  question,  it  must  have  been  done  by  some  one  having  authority  to  do  so. 
It  can  not  be  said  that  the  town  assessor  had  such  authority,  and  os  he  is 
the  only  person  who  is  shown  to  have  had  any  knowledge  of  the  alleged 
assessment  of  the  property  in  question,  it  can  not  be  allowed  that  his  knowl- 
edge and  unauthorized  inadvertence  could  confer  a  title  which  could  not 
have  been  done  by  his  direct  act  having  such  an  object  in  view.  (A Ives* 
Ex 'or  V.  Town  of  Henderson,  16  Ben  Mon.,  168.) 

Appellant  complains  that,  although  it  was  given  judgment  against  appel- 
lee Berry  for  a  part  of  the  land  claimed  in  the  petition,  it  was  not  ad- 
judged damages  for  a  substantial  sum  for  his  unlawful  detention  of  the 
property  for  a  number  of  years.  The  record  discloses  that  the  property  was 
used,  and  at  the  time  useful  only,  for  agricultural  purposes,  and  that  its 
rental  value  was  about  18  60  per  acre  per  annum.  We  are  of  the  opinion, 
however,  that  the  court  properly  denied  appellant  damages  in  this  case  from 
the  fact  that  it  was  not  shown  that  appellant  had  sustained  any  damage. 
It  is  not  sufficient  in  an  action  for  damages  to  show  that  the  defendant  has 
made  ^omi'thing  by  has  unlawful  act,  but  it  must  be  shown  that  the  plain- 
tiff has  lost  something.  The  value  of  being  deprived  of  the  use  of  the  strip 
of  ground  in  question  by  the  public  was  not  shown  in  the  record.  It  was 
not  material  what  the  property  was  worth  as  agricultural  lands,  beoause 
appellant  could  not  itself  have  engaged  in  agricultural  pursuits  under  its 
charter,  nor  could  it  have  leased  its  public  highways  for  such  purpose. 

The  judgment  is  affirmed. 
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THE  MARSDEN  CO.  v.  BULLITT  &  CO. 
(Filed  February  19.  1908— Not  to  be  reported.) 

1.  Common  carrier  —  Damages —Pleading —Appellees  In  tbeir  petition 
allege  that  they  employed  appellant  to  furnish  a  barge  and  transport  8,814 
bushels  of  corn  from  French  Island  to  Hawesville,  and  that  appellant  fur- 
nished said  barge  and  the  corn  loaded  into  same,  and  that  appellant  under, 
took  to  transport  said  barge,  and  that  said  barge  sunk  by  the  negligence 
«ud  carelessness  of  appellant,  its  officers,  agents  and  employes,  and  Fald 
oorn  was  lost  to  appellees,  except  172.75  of  damaged  corn,  and  appellees 
flought  to  recover  damages  for  same.  A  demurrer  to  the  petition  was  over- 
ruled, and  a  motion  to  make  more  specific  the  allegations  of  the  petition  as 
to  the  acts  of  negligence  of  appellant  was  also  overruled.  On  appeal.  Held 
— That  the  petition  was  sufficient,  and  the  demurrer  thereto;  also  the  moUon 
to  make  the  allegations  more  specific  were  properly  overruled.  But  if  the 
oourt  erred  in  this  matter  the  defendant,  by  Us  answer,  cured  the  defect. 

8.  Evidence— The  evidence  shows  that  there  was  a  rent  in  the  barge  across 
the  front  and  back  on  the  sides  below  the  water  line  which  caused  the  barge 
to  sink.  Appellant  objects  to  the  tegtimony  of  some  of  appellee's  witnesses, 
describing  the  repairs  and  nature  of  repairs  made  on  the  barge  af:er  it  sunk. 
Even  if  this  was  error,  the  appellant's  witnesses  proved  the  same  facts.  The 
manner  in  which  It  was  proved  was  not  prejudicial  to  appellant.  The 
amount  of  the  recovery  was  not  excessive,  as  the  proof  shows  it  was  less 
than  appellees  were  entitled  to. 

Miller  &  Todd  for  appellant. 

« 

BIrkhead  &  Clements  and  Cbapeze  Wathen  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  ^nnn. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Daviess  Circuit  Court, 
•obtained  by  appellee  against  appellant,  for  11,262.80. 

It  was  alleged  in  appellees'  petition,  in  substance,  that  it  had  a  contract 
"With  appellant  company  whereby  it  agreed  and  undertook  to  furnish  to  it  a 
barge  and  transport  for  it  from  French  island  on  the  Ohio  river,  to  Hawes- 
Tille,  Ey.,  8,314  bushels  of  corn,  for  which  appellee  agreed  to  pay  appellant 
the  sum  of  IK  cents  per  bushel;  that  appellant  did  furnish  a  barge  to  appel- 
lee at  said  point  and  the  corn  was  loaded  on  the  barge  and  afterwards,  on 
the  24th  day  of  March,  1900,  the  appellant  attached  the  said  barge  to  one  of 
Its  boats  and  started  to  transport  the  same  to  Hawesville,  and  while  going 
up  the  Ohio  river,  and  long  before  it  reached  its  destination,  said  barge 
«ank  in  the  river  and  the  corn  was  lost;  that  appellant  failed  to  deliver  said 
oorn  and  appellee  recovered  no  part  thereof  except  to  the  value  of  172.75  in 
-damaged  corn. 

The  sinking  of  said  barge,  the  loss  and  destruction  of  said  corn  was  caused 
by  the  negligence  and  carelessness  of  appellant,  its  officers,  agents  and  em- 
ployes. Appellant's  demurrer  to  this  petition,  which  was  overruled  by  the 
court,  and  then  moved  the  court  to  require  appellee  to  make  its  petition 
mord  speoiilo,  with  reference  to  the  charge  of  negligence  and  to  state  what 
negligent  aot  or  omission  it  would  rely  on.  This  motion  was  overruled  by 
the  court.  The  court  was  right  in  this.  In  the  case  of  Kentucky  Central 
H.  B.  Co.  V.  Thomas,  78  Ky.,  178,  the  court  used  this  language:  ''The  alle- 
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gatioD  is  that  the  aooideot  was  occasioned  by  the  neKligeoce  of  the  agents, 
officers,  bands  and  employes  of  the  defendant.  This  was  sufficient  to  admit 
evidence  of  every  fact  condncing  to  prove  that  the  disaster  resulted  from 
either  the  misfeasance  or  nonfeasance  of  the  company  or  its  agents  or  ser- 
vants." (C.  &  O.  R.  R.  Co.  V.  Smith.  18  Ky.  Law  Rep.,  1079;  L.  &:  N. 
R.  R.  Co.  V.  Wolf,  80  Ky..  83.) 

But  if  the  court  had  erred  in  this  matter  the  defendant,  by  its  answer, 
cured  the  defect.  After  putting  in  issue  all  the  affirmative  allegations  ii> 
the  petition,  it  alleged  "that  the  barge  was  sound  and  in  good  condition 
when  defendant  began  said  voyage  until  it  was  struck  and  injured  as  afore- 
said; that  said  boat  was  in  good  condition  and  properly  manned  by  licensed 
and  competent  officers  and  crew,  and  was  prudently  and  carefully  operated 
on  said  voyage." 

And  the  appellees,  by  reply,  controverted  these  allegations,  and  the  iS6ue» 
were  made  specific  and  complete.  Appellees*  evidence  showed  ibat  the  voy- 
age was  begun  with  the  barge  about  8  o'clock  on  a  dark,  rainy  night;  the 
water  was  high  and  swift  in  the  river  and  much  drift  was  moving;  that  the 
bargd  was  old  and  partly  rotten  and  was  poorly  and  insecurely  constructed, 
and  was  not  safe  nor  fit  to  convey  the  corn,  and  in  consequence  thereof  the 
corn  was  lost.  Appellees'  evidence  further  showed  that  there  was  no  evi- 
dence of  any  bruisQ  or  indenture  upon  the  front  of  the  barge,  or  at  any 
placd,  iodiuating  that  it  had  collided  wich  any  hard  substance. 

Appellant's  evidence  agreed  with  that  of  appellees  except  it  proved  thattbe- 
barge  was  only  about  five  years  old,  well  and  substantially  constructed,  and 
was  sound  and  safe;  that  there  was  an  indentation  or  bruise  on  the  barge- 
showing  that  it  had  collided  with  some,  supposed  to  be.  moving  object^ 
which  the  witnesses  did  not  see;  that  those  in  charge  of  the  boat  and  barge 
were  using  ordinary  care  and  caution  in  the  movement  of  same.  All  agree 
that  there  was  a  rent  in  the  barge,  across  the  front  and  back  on  the  sideft 
below  the  water  Hoe  which  caused  the  barge  to  sink,  and,  according  to  the 
evidence  of  appellant,  caused  the  barge  to  sink  within  a  very  short  time. 
Appellant  objects  to  the  testimony  of  some  of  appellees'  witnesses,  describe 
ing  the  repairs  and  nature  of  repairs  made  on  the  barge  after  it  was  sunk. 
Even  if  this  was  error,  the  appellant's  witnesses  proved  the  same  facts* 
The  manner  in  which  it  was  proved  was  not  prejudicial  to  appellant. 

Appellant  also  contends  that  the  testimony  of  Bullitt  and  Bentley.  with 
reference  to  conversations  with  and  statements  of  one  Smith,  one  of  appel- 
lant's managers,  within  a  day  or  two  after  the  sinking  of  the  barge.  wa» 
error.  Even  if  incompetent,  the  statements,  in  our  opinion,  were  harmless^ 
as  they  had  no  application  to  the  real  questions  at  issue.  Appellant  cod  tend* 
that  the  judgment  was  too  large  by  1-19.61,  the  amount  of  its  charge  for  tb» 
transportation  of  the  corn.  The  appellees,  in  their  petition,  do  not  fix  any 
price  per  bushel  for  their  corn,  but  places  the  gross  sum  due  then  at  11,262.8.0 
The  proof  showed  that  corn  was  worth  42  to  4S  cents  per  bushel,  delivered 
at  Hawesville,  and  at  the  price  of  42  cents,  and  after  deducting  1^.75  and 
the  |49<51,  it  would  still  leave  due  the  appellee  more  than  the  amount  it 
claimed  or  recovered.  Appellant  only  complains  of  the  latter  clause  oT  tb» 
third  instruodon.  This  instruction  was  correct.  All  the  Inst  motions  wer» 
as  favorable  to  appellant  aw  in  was  emitted  to. 
Perceiving  no  error  lu  ihe  prt- jiidicH.uf  appellant  the  judgment  Is  afDrmed. 
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McBUAYBR  v.  HANKS'  EX'ORS. 

(Filed  February  19,  1903— Not  to  be  reported.) 

Lieos^Partnerabip— This  aotlon  was  instituted  to  enforce  a  lien  for  un- 
INiid  pnrobase  money  on  land  sold  by  appellees*  testator  to  S.,  who  sold 
same  to  appellant  under  a  ccntraot.in  wblch  appellant  agreed  to  pay  said 
lien  debt.  Appellant  set  up  as  a  counterclaim  an  indebtedness  due  bin) 
from  decedent  on  an  account  of  partnership  which  bad  existed  between- 
tbem.  A  reference  to  the  commissioner  was  had,  who  took  an  account  of  all 
indebtedness  between  the  parties,  and  reported  a  balance  in  favor  of  appel- 
lees, for  which  the  oourt  rendered  judgment  and  ordered  a  sale  of  the  land 
to  pay  same.  Held— That  the  report  of  the  commissioner  and  judgment  of 
the  court  appear  to  be  fair  and  equitable. 

T.  L.  Sdelen  and  W.  P.  Marsh  for  appellant. 

F.  R.  Feland  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  equitable  action  was  instituted  in  the  Anderson  Circuit  Court  by- 
Thomas  Hanks  to  recover  of  appellant  a  debt  of  $'3,712,  alleged  to  be  due  on 
land  which  Hanks  sold  and  conveyed  to  J.  W.  Stephens,  who  thereafter  sold 
and  conveyed  it  to  appellant.  It  being  recited  in  the  deed  from  Stephens  to 
appellant  that  the  latter  assumed  payment  of  the  sum  due  Hanks  from  Ste- 
phens on  the  land,  and  which  was  secured  by  a  lien  thereon. 

Hanks  died  pending  the  litigation,  and  the  action  was  thereupon  revived 
in  the  name  of  his  executors  who  prosecuted  it  to  judgment.  By  way  of  set- 
off against  the  amount  due  on  the  land  debt  appellant's  answer  sets  up- 
numerous  alleged  items  of  indebtedness  claimed  to  be  due  him  by  Thomas 
Banks,  growing  out  of  a  partnership  between  them  in  the  manufacture  of 
whisky,  and  otherwise,  all  of  which  was  denied  by  the  reply.  After  the 
Issues  were  formed,  by  consent  of  the  parties  the  case  was  referred  to  the 
master  commissioner  to  make  and  report  a  settlement  of  all  matters  in  dis- 
pute between  them.  The  commissioner,  under  the  order  of  reference,  was. 
authorised  to  consider  the  proof  already  in,  and  such  as  might  thereafter  be 
taken.  The  commissioners  very  properly  allowed  the  claims  of  each  party 
that  were  undisputed,  and  rejected  all  disputed  claims  where  the  pleader  had 
the  burden,  and  the  claims  were  unsupported  by  the  proof.  It  also  properly 
accepted  the  agreement  of  counsel  that  the  cost'  of  the  manufacture  ot 
whisky  made  by  the  partnership  was  25  cents  a  gallon. 

The  first  report  filed  by  the  commissioner  showed  appellant  indebted  to. 
the  Hanks'  estate  in  the  sum  of  11,448.86.  The  supplemental  report  in- 
creaiei  that  indebtedness  1810.  Numerous  exceptions  were  filed  to  the  com- 
missioner's reports  and  all  civerrirled  by  the  court.  We  think  the  account 
between  the  parties  is  stated  by  the  commissioner  with  great  clearness,  fair- 
oest  and  brevity,  and  the  lower  court  is  to  be  conimended  for  basing  its. 
Judgment  upon  the  findings  of  the  commissioner,  although  it  is  more  favor- 
able to  appellant  by  1800  than  the  last  report  of  the  commissioner  wou^d 
seem  to  justify.  The  judgment,  as  rendered  by  the  court,  allows  appellees 
be  amount  of  the  lien  debt  assumed  by  appellant  in  the  deed  from  Stephens. 
to  him,  viz.,  92,718,  with  6  per  cent,  interest  from   October   11,  1881,  untik 


1700  LOUISVILLE  RAILWAY  00.  V.  FOB. 

paid,  and  bis  costs,  sabjeot  to  credits  of  1810  aa  of  September  81,  1888,  11,000 
■as  of  December  8,  1888,  aDd  8791  as  of  February  20,  1887. 

Tbe  judgmeot  likewise  enforces  appellees'  lleo  upon  the  land  described  In 
tbe  petition,  and  directs  its  sale  to  pay  tbeir  debt  and  costs.  An  ezamlna- 
tion  of  tbe  pleadinics  and  commissioner's  report  will  sbow  tbat  tbe  oredita 
of  9810  and  11,000  allowed  by  the  judj^ment  were  undisputed,  but  that  of 
^701  was  allowed  appellant  as  due  him  from  the  settlement  of  the  affairs  of 
the  partnership,. and  is  credited  on  bis  indebtedness  to  appellees  as  of  the 
•date  the  partnership  should  have  been  settled. 

Finding  no  error  in  the  judgment  of  the  lower  court  It  is  hereby  affirmed. 


LOUISVILLE  RAILWAY  CO.  v.  POE. 

(Filed  February  10,  IGOS— Not  to  be  reported.) 

Street  railways— Negligence— Instructions— This  appeal  in  prosecuted  from 
«  judgment  for  $1,200  damages  for  injuries  sustained  by  appellee  by  being 
run  over  by  a  street  car  at  a  street  crossing,  alleged  to  have  been  caused  by 
negligence  of  appellant,  its  agentn  and  servants.  Appellant  urges  as  a 
ground  for  reversal  tbe  refusal  of  the  court  to  instruct  the  jury  that  it  was 
the  duty  of  appellee  when  approaching  a  crossing  to  look  and  listen  for  an 
approaching  car.  Held— Tbat  tbe  court  did  not  err  in  refusing  to  give  such 
Instruction,  and  the  instructions  given  fully  present  the  law  of  the  case. 

Fairleigh,  Straus  &  Eagles  for  appellant. 

Caruth,  Obatterson  &  Blitz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Nunn. 

Tbe  appellant  appeals  from  a  judgment  of  the  Jefferson  Circuit  Court  in 
favor  of  appellee  for  11,200. 

The  appellee,  in  substance,  alleges  in  her  petition  that  while  she  was  in 
tbe  act  of  crossing  Portland  avenue  at  or  near  the  intersection  of  Twenty- 
Fifth  street,  which  streets  were  in  a  thickly  populated  territory  In  the  city 
-of  Louisville,  Ky.,  and  much  used  and  frequented  by  citiaens  and  vehicles, 
«he  was,  by  the  carelessness  and  negligence  of  the  appellant's  agents  and  em- 
ployes in  operating  its  street  cars,  run  into  and  against  by  one  of  its  eleo- 
trie  cars,  knocking  her  down,  breaking  the  bones  of  her  body  and  otherwise 
bruising  her,  from  which  she  has  suffered  and  would  continue  to  suffer 
-great  mental  and  physical  pain  and  anguish,  and  that  she  was  permanently 
Injured  and  disabled;  and  tbat  before  said  collision  her  perilous  position 
was  seen,  or  by  tbe  exercise  of  ordinary  care  could  have  been  seen,  by  the 
employes  and  agents  of  appellant  in  charge  of  said  car  in  time  to  have  alaok- 
«ned  the  speed  of  or  to  have  stopped  the  same  and  saved  her  from  said  In- 
juries; and  that  appellant's  agents  and  employes  in  charge  of  said  oar 
negligently  and  carelessly  operated  the  same  at  a  high  and  reckless  rate  of 
speed,  and  gave  no  signal  or  warning  of  its  approach  to  the  Twenty-Fifth 
street  crossing  by  ringing  the  gong  or  bell  on  said  car,  or  otherwise. 

Tbe  appellant,  by  its  answer,  traversed  all  tbe  allegations  of  appellee's  pe- 
tition, and  pleaded  tbe  usual  or  ordinary  plea  of  contributory  negllgepce. 
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The  appellee,  by  her  reply,  denied  the  oontrlbutory  negligeDoe.  UpoD  these- 
isiues  the  evldenoe  was  heard.  According  to  appellee's  evidence  the  appel- 
lant's employes  in  charge  of  the  car  were  guilty  of  gross  negligence  in  the 
management  and  operation  of  same.  They  did  not  ring  the  bell  or  gong  or 
give  any  warning  of  its  approach  to  the  Twenty-Fifth  -street  crossing  and 
was  running  at  a  high  rate  of  speed.  According  to  some  of  the  evidence, 
those  in  charge  of  the  oar  had  plenty  of  time  to  stop  the  car  after  digcovering 
appellee's  danger.  The  appellant's  evidence  showed  that  the  car  was  pru- 
dently managed  and  operated;  was  running  at  a  slow  rate  of  speed  and  under 
the  control  of  the  motornian  ;  the  bell  was  rung  and  the  gong  sounded  on  its 
approach  to  the  Twenty- Fifth  street  crossing  and  the  motorman  and  colored 
man  on  the  platform  with  him  states  that  they  saw  appellee  in  time  to  have 
stopped,  the  car  and  slowed  it  up  for  that  purpose,  and  that  the  appellee 
stopped,  and  looked  at  the  car,  when  in  about  three  feet  of  the  track,  and 
thinking  that  she  would  remain  there  until  he  got  past  the  motorman  moved 
the  oar  forward,  and  when  in  about  ten  feet  of  her,  she  moved  upon  th» 
track  and  was  run  upon  and  injured.  The  motorman  also  stated  that  he  waa 
then  unable  to  stop  the  car  after  he  saw  her  perilous  position. 

Appellee  stated  that  she  did  not  stop  and  look  at  the  car;  and  the  proof  also 
showed  that  the  appellee  was  severely  injured  by  having  her  leg  broken  be- 
tween the  ankle  and  knee,  collar  bone  broken  and  otherwise  bruised  and  in- 
jured. Appellant's  counsel. in  their  brief  do  not  complain  of  the  instruc- 
tions given  by  the  court,  except  the  second  instruction,  which  is  as  follows: 
"But  it  was  the  duty  of  the  plaintiff,  when  she  started  across  the  street,  to 
exercise  ordinary  care  for  her  own  safety;  and  if  you  shall  believe  from  the 
evidence  that  at  the  time  she  failed  to  exercise  ordinary  care  for  her  own 
safety,  and  by  reason  of  her  failure  in  that  respect  she  helped  to  cuuse  or 
bring  about  the  injury  of  which  she  complains,  and  that  she  would  not  have 
been  injured  but  for  her  failure  in  that  respect,  the  law  is  for  the  defendant, 
and  you  should  so  find,  unless  you  shall  further  believe  from  the  evidence 
that  those  in  charge  of  the  car,  by  the  exercise  of  ordinary  care,  could  have 
discovered  the  plaintiff's  peril,  after  she  was  in  peril  from  the  car,  and  by 
the  exeiciie  of  that  degree  of  care  have  avoided  the  injury  of  which  she  com- 
plains. If  such  was  the  state  of  facts,  then  the  law  would  be  for  the  plain- 
tiff, and  you  should  find  for  her." 

The  appellant  contends  that  the  court  should  have  instructed  the  jury  as 
follows  in  lieu  of  the  first  part  of  instruction  No.  3:  "The  court  instrnota 
the  jury  that  it  was  the  duty  of  the  plaintiff  as  she  approached  the  defend- 
ant's tracks,  for  the  purpose  of  crossing  same,  to  listen  and  look  for  ap- 
proaching oars  before  going  onto  its  tracks,  and  if  the  jury  believe  from  the 
evidence  that  in  the  exercise  of  ordinary  care  she  failed  to  do  so,  and*such 
failure  on  her  part  caused  or  helped  to  bring  about  the  injuries  complained 
of,  then  the  law  Is  for  the  defendant,  and  the  jury  should  so  iBnd." 

InBtructlon  No.  S,  as  given  by  the  court,  has  been  approved  by  this  court 
lo  several  oases,  to  wit:  21  Ky.  Law  Bep.,  1641,  in  the  case  of  the  Owens- 
boro  City  B.  B.  Co.  v.  Hill,  and  the  case  of  Pittsburg,  &c.,  By.  Co.  v.  Lewis, 
18  Ky.  Law  Bep.,  967,  and  the  case  of  Louisville  By.  Co.  v.  French,  24 
Ky.  Law  Bep.,  1880. 

PeroeiViog  do  error  In  the  case  it  is,  therefore,  aflOrmed. 
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SHEA.  &o.  V.  SHEA'S  ADM'R,  &c. 

(Filed  February  19,  IQOS—Not  to  be  reported. ) 

Decedents*  estates— Homestead— S.  died  Intt^state.  leaving  bis  wife  and 
seven  Infant  children  stirvivinff  him.  He  was  the  owner  of  two  traote  of 
land,  on  one  of  which  he  lived  at  the  time  of  his  death.  The  widow  insti- 
tuted an  action  to  have  the  homestead  allotted  to  her,  in  which  prooeedlnn 
an  allotment  was  made  of  sixty-six  acres.  In  a  subsequent  action  by  thia 
administrator  to  sell  the  lands  to  pay  the  debts  of  the  intestate  the  land  was 
sold,  and  purchase-money  bonds  remain  uncollected.  In^tbis  proceeding  the 
widow  sets  up  claim  that  the  land  allotted  to  her  was  worth  only  1600,  and 
that  she  is  entitled  to  an  allotment  of  land  of  the  value  of  11,000.  No  ez- 
oeptions  were  taken  to  the  sale  of  the  land.  Held— That  the  widow  is  en- 
titled to  have  allotted  to  her  from  the  proceeds  of  the  tract  of  land  S400, 
and  to  have  it  invested  in  real  estate  or  in  some  good  personal  security,  and 
the  interest  paid  over  to  her  for  the  benel3t  of  herself  and  children  during 
her  life,  and  until  the  youneest  child  arrives  at  theatre  of  twenty-one  years, 
to  make  up  thedlfTerence  between  $600,  the  admitted  value  of  the  homestead 
allotted  to  her,  and  the  $1,000,  to  which  she  was  entitled  before  the  general 
creditors  could  get  anything. 

W.  A.  Lee  for  appellants. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barnam. 

This  suit  was  instituted  by  the  appellee,  P.  A.  Alexander,  as  administra- 
tor of  the  estate  of  Peter  Shea,  deceased,  for  a  settlement  of  his  acoounta  as 
administrator.  He  alleges  that  the  decedent  left  surviving  him  a  widow 
and  seven  infant  children,  whose  ages  ranged  from  one  to  sixteen  years,  and 
who  were  made  defendiM)6s;  that  there  came  to  his  bands  $1,426.91  from  the 
personal  estate,  which  he.  had  applied  to  the  debts  of  his  intestate,  but  there 
•remained  still  due  and  unpaid  debts  which  aggregated  $1,086,  and  that  it 
would  be  neces.sary  to  sell  a  part  or  all  of  the  real  estate  belonging  to  the 
decedent  to  realize  a  sufilcient  sum  to  pay  this  balance.  He  further  alleged 
that  his  intestate  was  at  his  death  the  owner  and  in  possession  of  a  tract  ol 
about  seventy  acres  of  land,  and  that,  he  also  held  the  fee-simple  title  to 
another  tract  of  land  which  adjoined  the  seventy  acres,  but  which  was  sub- 
ject to  a  life  estate  of  his  mother  and  to  a  charge  of  $400  due  to  his  brother 
and  sisters. 

Shortly  before  the  institution  of  this  suit  by  the  administrator  th^  appel- 
lant, Mary  Shea,  brought  suit  in  the  circuit  court,  setting  out  substantially 
the  same  facts  and  asking  that  a  homestead  should  be  allotted  to  her  and 
her  infant  rhildren  from  the  real  estate  of  ier  decefised  husband.  These 
suits  were  consolidated  and  a  judgment  entered  directing  the  master  com- 
missioner, in  colijunction  with  two  other  persons,  to  a^lot  to  the  widow  and 
children  a  homestead  out  of  the  seventy-acre  tracts  and  also  adjudging  tbaft 
Nora  Shea,  Helen  Maloney,  Ben  MoFarland  aqd  John  MoFarland  •  bad  a 
claim  of  $106-each  against  the  decedent,  which  were  prior  liens- upon  the  - 
100-acre  tract  of  land  purchased  by  Peter.  Shea  f^om  lUs  m.otber,  Maria  Sb^a; 
The  judgment  also  provided  that,  after  alloting  to  the  widow  a  homestead, 
he  should  sell  the  100-acre  tract  of  land  subject  to  the  life  estete  of  Ifaria 
-Shea. 
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FarsuaDt  to  this  judgment  there  was  allotted  to  the  appellant,  Mary  Shea, 
and  her  children  slxty-slx  acres  of  land,  this  being  all  the  land  owned  by 
<leoedent  outside  of  his  100-acre  tract,  and  which  the  commissioners  valued 
■at  $703.  The  100-acre  tract  was  then  sold  by  the  master  commissioner  to 
the  appellee,  6.  M.  Smith,  at  the  price  of  $1,000.  Appellants  filed  exceptions 
to  the  allotment  of  homestead,  claiming  that  the  land  set  apart  to  them  was 
not  worth  exceeding  $600.  Upon  the  trial  of  these  exceptions  It  was  admit- 
ted as  a  fact  of  record  that  the  land  allotted  as  a  homestead  was  not  worth 
more  than  $000.  It  further  appears  that  the  deceased,  Peter  Shea,  lived 
previous  to  his  death  with  his  wife  and  children  at  the  old  homestead,  upon 
the  100  acres  of  land,  and  that  his  mother,  Maria  Shea,  lived  with  him;  and 
that  the  wife  and  children  continued  to  live  with  the  grandmother  up  to 
the  entry  of  the  judgment.  But  before  the  day  of  the  sale  Maria  Shea  died, 
thereby  vesting  the  heirs  at  law  of  Peter  Shea  with  the  complete  fee-simple 
title  to  thia  tract  of  land,  subject  to  the  charge  of  $400  in  favor  of  the 
parties  enumerated  above.  No  exceptions,  however,  seem  to  have  been 
taken  to  the  confirmation  of  the  sale  to  Smith,  but  there  seems  to  have  been 
no  order  of  distribution  of  collection  of  the  bond  for  purchase  moiiey  exe> 
xsuted  by  him.  Under  this  state  of  fact  the  four  children  of  Maria  Shea 
were  entitled  to  be  paid  $100  each,  and  they  were  properly  adjudged  a  flrf>t 
lien  upon  the  proceeds  of  the  100-acre  tract  of  land.  Appellant  was  then  en- 
titled to  have  allotted  to  her  from  the  proceeds  uf  the  sale  of  that  tract  of 
land  $400,  and  to  have  had  it  invested  in  real  estate,  or  in  some  good  per- 
sonal security  and  the  interest  paid  over  to  her  for  the  benefit  of  herself 
and  children  during  her  life  and  until  the  youngest  child  arrived  at  the  age 
-of  twenty-one  years,  to  make  up  the  difTerence  between  1600.  the  admitted 
value  of  the  homestead  allotted  to  her,  and  the  11,000  to  which  In  law  she 
was  entitled*  befoie  the  general  creditors  of  the  decedent  could  be  paid  any- 
thing therefrom. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CRABTREK  COAL  MINING  CO.  v.  SAMPLE'S  ADxM'R. 

(Filed  February  19,  1903— Not  to  be  reported.) 

Negligence  —  Fellow  servant  —Continuance  —  Instructions— This  action 
was  brought  by  appellee  as  administrator  of  S.  to  recover  damages  of  appel. 
lant  for  injuries  caused  by  the  negligence  of  appellant,  resulting  In  the 
death  of  S.  It  was  alleged  in  the  petition  that  deceased,  with  other  miners, 
were  at  work  under  a  mine  botJg  superior  to  them,  in  making  a  "break 
through."  and  that  deceased  believing  that  it  was  dangerous,  quit  work, 
but  under  assurances  from  the  boss  that  the  place  was  safe,  resumed 
-work,  and  a  great  quantity  of  slate  and  other  debris  fell ^ on  him,  causing 
his  death  a  few  hours  later.  The  answer  denied  that  the  boss  was  superior 
to  deceased  lu  authority,  but  alleged  that  he  \yas.  a  fellow  eerva^it,  and  further 
pleaded  contributory  negligence  by  cobtiipuing  tp  work  in  a  place  that  he 
knew  was  dangerous.  A  trial  resulted  in  a  verdict  in  fayoj^-.o^tplaiotifl  for  $1,  - 
■&00,  from  which  this  appeal  is  proFecuted.  It  is  insisted  that  the  lower  court 
•erred  in  refusing  to  grant  appellalit  a  continuance  of  the  case  on  account  of 
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the  tired  ooDditlon  of  Its  attorneys  and  a  laok  of  opportnnlty  to  prepare  the 
case  for  trial;  also  on  acounnt  of  the  absence  of  two  important  witnesses. 
Held— That  the  court  did  not  err  in  refuslnf;;  a  continuance,  as  appellant's 
attorneys  appeared  and  conducted  the  defense,  and  the  statements  of  the 
affidarlt  as  to  the  testimony  of  Ifae  absent  witnesses  were  read  In  eyidence. 
It  Is  also  insisted  that  the  court  erred  in  refusing  Instructions.  .  Held—Tfaat 
while  two  of  the  instructions  refused  mliKht  Lave  been  friven,  other  instruc- 
tions given  correctly  set  forth  the  same  principles  of  law.  The  court  prop- 
erly submitted  to  the  jury  the  question  as  to  whether  the  party  alleged  to 
be  the  boss  was  superior  in  authority  to  deofased,  and  as  there  was  some  evi- 
dence sustaining  this  position  the  court  did  not  err  in  refuFing  to  give  a 
peremptory  iustruction  for  appellant.  The  court  also  correctly  instructed 
the  jury  as  to  whether  deceased  was  put  in  the  place  of  danger  by  his  su- 
perior; also  as  to  whether  the  danger  of  complying  therewith  was  so  obvious 
and  Imminent  that  it  would  have  been  known  and  could  have  been  avoided 
by  an  ordinarily  prudent  man.  The  jury  properly  considered  these  matters* 
and  their  finding  shows  that  no  passion  or  prejudice  influenced  them  in 
making  it.  The  primary  duty  of  the  master  of  using  care  to  furnish  a  rea- 
sonably safe  place  for  the  servant  is  more  important  than  the  duty  of  the 
servant  to  use  reasonable  care  to  protect  himself,  because  the  master  is  re- 
quiied  to  use  a  degree  of  care  in  the  preparation  and  subsequent  inspection 
of  an  entry  to  a  mine  that  is  not  primarily  demanded  of  a  (servant. 

G.  J.  Pratt,  Roy  Salmon  and  C.  J.  Waddell  for  appellant. 

J.  F.  Gordon  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  was  sued  in  the  Hopkins  Circuit  Court  by  appellee,  W.  J.  Cos,, 
as  administrator  of  the  estate  of  George  M.  Samples,  deceased,  the  action 
being  for  the  recovery  of  damages  for  the  death  of  his  decedent,  which  occur- 
red as  averred  in  the  petition,  as  the  result  of  an  injury  to  bis  person 
received  while  at  work  in  appellant's  coal  mine,  and  in  its  service,  which 
injury  is  alleged  to  have  been  caused  by  the  gross  negligence  of  appellant, 
its  agents  and  servants,  and  without  fault  on  the  decedent's  part. 

It  is  alleged  in  the  petition  that  the  decedent  was  when  injured  engaged 
with  other  servants  of  appellant  in  the  making  of  what  is  commonly  called 
a  ''break  through,"  which  rendered  it  necessary  to  remove  certain  coal 
and  slate  overlaying  same;  that  this  work  was  being  done  under  the  direc- 
tion and  immediate  supervision  of  one  of  the  appellant's  luink  bosses,  or 
mine  forauiau,  one  N.  Sweeney;  that  said  foreman  was  superior  to  the  de- 
cedent in  the  service  of  appellant,  and  as  such  had  the  right  to  command 
and  direct  the  labors  of  the  decedent,  and  it  was  the  duty  of  the  latter  to 
obey  him ;  that  while  engaged  in  the  work  indicated  the  deoedent  objected 
to  continuing  under  certain  coal  and  slate,  saying  that  it  was  not  safe,  but 
the  mine  boss  directed  him  to  continue  thereunder,  assuring  him  that  1^ 
was  safe  for  him  to  do  so,  whereupon  the  decedent,  relying  upon  the  assur- 
ances of  the  boss,  did  continue  the  work,  when,  without  fault  on  his  part, 
much  of  the  slate,  coal  and  other  substance  overhead  fell  upon  his  body  uid 
limbs,  thereby  crushing  him  to  the  ground,  and  so  injuring  and  woundlnir 
him  as  to  cause  his  death  a  few  hours  later. 

The  petition  further  avers  that  the  mine  boss  knew,  or  by  the  ezerclee  of 
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ordinary  oare  might  have  known,  of  the  nnaafe  condition  of  the  mine  and 
of  the  danger  to  the  deoedent  from  oontinning  said  work,  and  that  the  latter 
did  not  know  of  the  danger  of  remaining  in  that  position ;  that  the  plaoe 
where  the  decedent  received  hiB  injury  was  a  dangerous  plaoe,  and  not  rea- 
sonahly  safe,  hut  not  so  obviously  so  that  an  ordinarily  prudent  servant 
situated  as  was  the  decedent  would  not  have  incurred  the  risk,  or  refused  to> 
obey  the  orders  of  his  superior  to  continue  work  therein. 

The  answer  speotflcally  denies  the  acts  of  negligence  complained  of,  or  that 
the  decedent  died  of  the  injuries  received  in  its  mine,  and  avers  that  tho 
person  designated  In  the  petition  as  mine  boss  or  foreman,  was  not  the  su- 
perior of  the  decedent,  but  only  his  fellow  servant;  that  his  knowledge  of 
the  condition  of  the  mine  was  no  greater  than  that  of  the  decedent  to  whom 
every  part  of  the  mine  was  familiar. 

The  answer  further  alleges  that  the  decedent  was  a  miner  of  unusual  skill 
and  experience,  and  that  on  the  occasion  of  receiving  bis  Injuries  he  saw 
and  knew  the  danger  of  the  place  where  be  was  at  work,  and  in  remaining 
tberein  and  continuing  work  be  was  guilty  of  negligence,  which  contributed 
to  his  injuries  to  such  an  extent  that  but  for  same  he  would  not  have  been 
injured.  Reply  was  filed  traversing  the  affirmative  matters  of  defense  con- 
tained in  the  answer,  and  upon  the  trial  a  verdict  of  11,600  in  damages  was 
returned  by  the  jury  In  appellee's  behalf. 

Appellants  thereupon  filed  grounds  and  made  motion  for  a  new  trial  which 
was  overruled  by  the  court,  of  which  action  the  court,  and  of  the  judgment 
rendered  against  U  for  the  damages  awarded  by  the  jury,  appellant  com- 
plains, hence  this  appeal.  It  is  earnestly  contended  by  counsel  for  appellant 
that  the  lower  court  errt^d  in  refusing  to  continue  on  its  motion  and  the 
affidavit  filed  in  support  thereof  the  case  at  the  term  at  which  the  trial  oc- 
curred. The  affidavit  was  made  by  the  secretary  and  treasurer  of  appellant 
and  was  signed  also  by  its  attorneys.  It  in  substance  states  that  appellant 
was  not  ready  for  trial,  first,  because  of  the  exhausted  condition  of  Its  two 
attorneys,  who  had  been  keeping  night  watch  at  the  bedside  of  a  sick  mem- 
ber of  their  family,  and  constantly  engaged  during  the  day  for  three  weeks 
in  the  trial  of  cases  In  court;  second,  that  R.  M.  Salmon,  the  author  of  the 
affidavit  for  the  continuance,  who  alone  had  control  of  appellant's  mine, 
and  had  been  acting  with  the  appellant's  attorneys  in  the  preparation  of  the 
defense,  had  been  so  constantly  engaged  for  several  months  in  protecting 
appellant's  property  from  injury  at  the  hands  of  lawless  men,  then  in  the 
county,  as  to  prevent  his  giving  the  attorneys  needed  assistance  in  prepar- 
ing the  trial;  third,  that  owing  to  the  then  existing  mining  troubles  in  the 
county,  the  state  of  lawlessness,  and  the  Inflamed  condition  of  the  public 
mind,  appellant  could  not  get  a  fair  and  impartial  trial,  and  fourth,  that 
two  important  witnesses  for  appellant,  whose  names  are  mentioned  in  the 
affidavit,  were  then  absent,  by  whom  certain  material  facts  could  be  proved, 
which  facts  were  set  forth  in  the  affidavit,  as  well  as  the  statement  showing 
diligence  In  the  effort  to  procure  the  attendance  of  the  witnesses. 

The  lower  court  very  properly,  we  think,  overruled  the  motion  for  a  con- 
tinuance, for  appellant's  attorneys  were  both  physically  and  mentally  able 
to  attend  to  the  case  on  the  trial,  as  the  defense  interposed  by  them  appears 
from  the  record  to  have  been  ably  and  skillfully  presented,  and  if  any  in- 

vol.  24—108 
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jury  resnlted  to  the  faealtb  of  either  of  tbem  from  the  labor  performed  la 
oondnotlDg  tbe  trial  tbat  fact  is  Dot  disclosed  by  tbe  record. 

Tbe  aflSant  and  officer  of  aflpellant,  B.  M.  SalmoD,  was  preseot  to  advise 
^itb  its  attorneys,  and  testified  as  a  witness  at  tbe  trial.  Appellant  oould 
not  baye  been  prejudiced  by  tbe  absence  of  the  two  witnesses  named  in  the 
«ffidayit,  as  appellee  consented  to  the  reading  before  tbe  jury  of  tbat  part  of 
tbe  affidaTit  containing  the  facts  to  which  it  was  claimed  they  would  testify, 
and  the  small  amount  of  damages  named  in  tbe  verdict  shows  conolnsively 
tbat  tbe  Jury  were  not  influenced  by  tbe  alleged  prevailing  lawlessness,  n#r 
by  tbe  inflamed  state  of  the  public  mind  complained  of  in  the  affidavit. 
Counsel  for  appellant  insist  that  the  lower  court  did  not  properly  instruct 
tbe  jury,  and  that  it  erred  in  refusing  the  instructions  asked  by  appellant. 

Tbe  evidence,  though  conflicting  on  tbe  point  as  to  whether  appellant*s 
«ervant.  Napoleon  Sweeney,  was  the  superior  of  the  decedent  in  tbe  work  of 
operating  the  mine  does  tend  to  show  tbat  his  position  In  the  service  of  ap- 
pellant was  one  of  some  sort  of  control,  or  leadership.  Some  of  appellee's 
witnesses  denominate  him  "tbe  boss  of  the  night  crew,"  and  several  of 
tbem  testified  that  he  was  authorized  to  direct  tbe  decedent  in  his  work, 
-and  that  it  was  the  duty  of  the  latter  to  obey  him,  at  any  rate  tbe  question 
of  whether  he  was  the  superior  of  the  decedent,  under  tbe  pleadings  and 
proof  in  this  case,  was  one  to  be  determined  by  tbe  jury.  They  obviously 
oame  to  the  conclusion  tbat  he  was,  or  else  their  verdict  would  have  been 
tor  tbe  appellant  instead  of  appellee. 

The  verdict  can  not  be  disturbed  on  the  ground  that  Sweeney  was  not  the 
auperlor  of  the  decedent,  unless  it  oould  be  said  that  there  was  no  evidence 
oonduclng  to  show  that  fact,  and  as  we  are  not  prepared  to  say  tbat  there 
was  no  such  evidence  it  is  manifest  that  the  lower  court  did  not  err  in  re> 
tusing  the  peremptory  Instruction  asked  by  appellant.  Assuming,  therefore. 
that  there  was  some  evidence  to  authorize  the  jury  to  find  that  Sweeney 
was  the  "boss  or  superior"  of  tbe  decedent,  there  yet  remains  the  further 
question  of  whether  the  latter  at  tbe  time  of  receiving  bis  injuries  was  put 
1o  a  place  of  danger  by  the  act  or  direction  of  his  superior,  Sweeney;  and 
further,  whether,  notwithstanding  the  order  of  tbe  superior,  tbe  danger  of 
ooroplying  therewith  was  so  obvious  and  imminent  that  It  would  have  been 
known  to  aod  could  have  been  avoided  by  an  ordinarily  prudent  man.  In 
Ashland  Coal  and  Iron  Co.  v.  Wallace,  19  Ey.  Law  Bep.,  849,  which  was  an 
action  by  the  servant  to  recover  of  the  master  damages  for  11  juries  received 
in  a  coal  mine,  this  court  said  :  **In  actions  like  this  questions  of  negligence 
are  for  the  jury  to  determine.  The  ordinary  care  which  parties  axercqnlifd 
to  use  in  the  discharge  of  their  respective  duties  varies  so  much  with  tbe 
situation  of  tbe  parties,  and  the  circumstances  of  each  particular  caae,  tbat 
the  policy  of  the  law  to  relegate  these  questions  to  tbe- juries  has  been  long 
settled." 

Tbe  court  In  the  case  supra,  quoting  with  approval  Gibson  v.  By.  Co.,  M 
Mo.,  168,  further  said :  "The  degree  of  care  required  of  the  master  and  aer- 
vent  in  particular  oases  is  generally  different,  whilst  each  is  required  to 
exercise  that  degree  of  care  in  tbe  performance  of  bis  duties  which  a  reaaon- 
ably  prudent  person  would  use  under  the  circumstances.  Tbe  primarx 
duty  on  the  part  of  the  master  of  using  care  to  furnish  a  reasonably  safe 
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'pla«)e  for  the  servADt  U  more  importuot  thao  the  duty  of  the  terraDt  to  dm 
reaflODable  oare  to  protect  himBelf,  because  the  maater  if  required  to  use  a 
degree  of  oare  In  the  preparation  and  eubsequent  inspection  of  an  entry  to  a 
mine  that  is  not  primarily  demanded  of  a  servant.  The  master  must  inspect 
^he  entries  In  which  the  servant  is  engaged  in  work,  and  the  servant  hi|s 
the  right  to  presume  when  directed  to  work  in  a  particular  place  that  the 
master  has  performed  this  duty  and  to  proceed  with  his  work,  relying  upon 
this  presumption,  unless  a  reasonably  prudent  and  intelligent  man  in  the 
'performance  of  his  work  as  a  servant  in  a  mine,  under  like  circumstance, 
would  be  able  to  discern  risks  which  defects  in  the  mine  indicate.  *  *  * 
Defects  in  the  roof  of  a  mine  which  might  be  perfectly  apparent  to  the  eye 
-t>f  an  inspector  might  have  no  significance  to  a  laborer,  or  an  employe,  who 
has  hfid  no  experience  in  this  special  employment,  and  Jt  would  be  unrea- 
sonable to  charge  him  with'  contributory  negligence  simply  because  he  sees 
-defects,  unlera  a  reasonably  Intelligent  and  prudent  man  would,  under  like 
circumstances^  have  known  or  apprehended  the  risks  which  those  defects 
Indicated.'  The  dangers  and  not  the  defects  alone  must  be  so  obvious  that  a 
ceasonably  prudent  man  would  have  avoided  them  in  order  to  charge  the 
^servant  with  contributory  negllgenee." 

The  decedent,  according  to  some  of  the  witnesses,  was  drilling  and  blast* 
Ing  at  the  ** break  through.'*  He  seemed  to  fear  danger  from  the  overhang- 
ing slate  and  stepped  out  of  the  way,  saying  he  believed  it  was  dangerous, 
Napoleon  Sweeney  stepped  under  it  and  sounded  it  and  said :  "No;  he  thought 
It  was  all  right.*'  Decedent  then  said:  "Maybe  It  js,"  and  returned  to  the 
place,  and  the  slate  fell. 

Appellant's  counsel  lay  much  stress  upon  the  decedent's  familiarity  with 
the  condition  of  the  mine.  Much  of  the  evidence  introduced  by  appellant 
iRras  directed  to  this  point,  and  to  attempting  to  prove  that  the  decedent  did 
not  die  of  the  injuries  received  in  the  mine,  but  of  heart  disease.  It  was, 
however,  the  province  of  the  Jury  to  determine  how  and  of  what  he  died, 
-and  whether  his  own  negligence  caused  his  death.  The  facts  all  went  to  the 
Jury,  and  if  the  instructions  given  correctly  present  the  law  of  the  case,  this 
court  will  not  disturb  the  verdict.  We  have  carefully  examined  the  instruo* 
'tlons  given  and  refused  by  the  lower  court,  and  are  of  the  opinion  that  those 
given  fairly  and  correctly  presented  to  the  Jury  the  whole  law  of  the  case. 
They  authorised  a  verdict  for  appellee  if  the  Jury  believed  from  the  evidence, 
Urst,  that  Sweeney  was  appellant's  servant  and  the  superior  of  decedent: 
second,  that  he  assured  the  decedent  that  his  place  of  labor  was  safe,  when 
It  was  not  so{  and,  third,  that  decedent  relied  on  such  assurance,  and  by  rea- 
son thereof  continued  to  work  at  the  place  of  danger  and  lost  his  life  by  tba 
tailing  slate ;  and,  fourth,  that  the  danger  before  the  falling  of  the  slate  wai 
«o  obvious  and  imminent  that  an  ordinarily  prudent  man  would  not  hava 
continued  at  the  work. 

Upon  the  other  hand,  the  Jury  were  fully  instructed  as  to  the  law  under 
.which  appellant  might  escape  liability,  as  they  were  told  by  the  court  to 
And  for  the  appellant  if  they  believed  from  the  evidence  that  Sweeney  wat 
not  the  superior  In  authority  over  decedent,  or  that  the  latter  did  not  rely 
tin  Sweeney's  assurance  of  safety,  if  any  was  given,  or  that  decedent's  death 
^as  produced  by  a  cause  other  than  the  falling  of  the  slate,  or  that  his  death 
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wai  caused  by  his  own  negligenoe.  Tbe  loBlrDOtloDi  also  properly  deflsetf* 
the  measure  of  damages,  ordinary  care  and  eontribntory  neffligenoe.  We- 
have  also  oarefnlly  examined  tbe  refused  instructions,  and  wbile  two  of 
tbem  migbt,  wltb  propriety,  bave  been  given,  yet  as  tbe  propositions  of  law 
contained  in  tbem  were  substantially  presented  in  tbe  instructions  given,  1^ 
can  not  be  said  tbat  appellant  was  prejudiced  by  tbe  sourt's  refusal  to  giT» 
tbem. 

Being  unable  to  find  any  error  in  tbe  record  tbe  judgment  of  the  lower- 
court  is  affirmed. 

Judge  Nunn  not  sitting. 

ILLINOIS  CENTRAL  K.  R.  CO.  v.  SCHEIBLK 

(Filed  February  3,  19<M(— Not  to  be  reported.) 

Railroads— Negligenoe— Loss  by  fire  from  engine— Evidence— Appellee- 
brought  this  action  to  recover  damages  for  loss  of  rails,  posts,  fruit  treea- 
and  timber  tiees  by  fires  alleged  to  have  been  caused  by  sparks  esoapisg- 
from  appellant's  engines.  Appellant  admitted  two  fires,  but  appellee  proved 
tbat  tbe  other  fire  alleged  to  have  oocured  jTrom  which  tbe  greater  loss  wa» 
suffered  was  caused  by  sparks  that  escaped  from  either  ope  of  |wo  engines,, 
describing  tbem  by  number.  A  verdict  and  judgment  for  S-IOO  damages  1a 
favor  of  appellee  resulted,  from  which  appellant  prosesutes  ibis  appeal.  Ap- 
pellant claims  tbat  it  was  conclusively  proven  that  at  that  time  both  of  said 
engines  were  furnished  with  the  most  perfect  screens  and  spark  arrester,, 
and  that  they  were  in  perfect  order.  It  also  contends  that  tbe  lower  court 
erred  to'apt^ellant's  prejudice  in  permitting  appellee  to  prove  by  many  wit- 
nesses  tbat  appellant's  engines  shortly  before  and  during  tbe  time  he  claimed 
to  have  sustained  tbe  losses  emitted  large  quantities , of  sparks  and  cindera, 
and  started  and. caused  many  fires  along  its  road  on  and  in  tbe  vicinity  of 
appellee's  farm,  and  that  cinders  from  the  size  of  a  pea  to  the  size  of  a  man's- 
thumb  cover  the  ground  along  the  track  and  out  beyond  appellant's  right  of 
way  on  and  in  the  vicinity  of  appellee's  farm.  Held— That  said  evidence 
was  competent,  and  the  jury  propejrly  considered  this  evidence  in  arrivluR  at 
their  verdict;  besides,  there  was  no  proof  to  show  the  condition  and  position 
of  the  screens  and  spark  arrester  while  passing  appellee's  farm,  and  the  verdiot^ 
will  not  be  disturbed. 

W.  H.  Marriott,  J.  M.  Dickinson  and  Plrtle  &  Trabue  for  appellant. 

L.  A.  Faurest  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  tbe  Hardin  Circuit  Court  for  $400,  ii»- 
favor  of  appellee  against  appellant  for  the  loss  of  rails,  posts,  fruit  trees  and 
timber  trees. 

It  was  alleged  by  tbe  appellee  that  this  loss  was  occasioned  by  five  differ- 
ent fires  started  by  defendant's  engines,  all  of  tbe  fires  having  occurred  be- 
tween April  8,  1001,  and  August  21,  1901.  The  appellant  admits  four  pf  tbe 
fires,  the  small  ones,  doing  damage  to  the  extent  of  S67.48.  Appellant  stateis 
that  no  report  of  the  fires  was  made  at  tbe  time,  and  it  was  unable  to 
tain  the  engines  from  which  the  sparks  were  emitted,  and  for  that 
oquld  introduce  no  evidence  as  to  the  condition  of  the  engines.    Bat  appel  — 
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lant  olalms  that  the  Art  wbiob  oaused  the  ooly  oonsJderable  damage  oooumd 
^n  April  9,  1901,  and  wai  oansed  by  one  or  tbe  other  of  two  eoffioea,  Noi.  4 
-ox  868,  aod  that  Jt  was  ooDolusively  shown  that  at  that  time  lald  englnei 
were  furnlehed  with  the  moit  perfect  eoreeni  and  spark  arresters,  and  that 
they  were  In  perfect  order,  and  appellant  further  claims  that  the  lower  court 
-erred  to  its  prejudice  In  permitting  appellee  to  prove  by  many  witnesses 
-that  appellant's  engines,  shortly  before  and  during  the  time  he  claimed  to 
have  Bustaiaed  the  losses,  emitted  large  quantities  of  sparks  and  cinders,  and 
started  and  oaused  many  fires  along  its  road  od  and  in  the  yioinity  of  appel- 
lee's farm,  and  that  cinders  from  the  size  of  a  pea  to  the  size  of  a  man's 
thumb  eover  tbe  ground  along  the  track  and  out  beyond  appellant's  right  of 
ivay  on  and  in  tbe  vicinity  of  appellee's  farm,  and  he  cites  two  authorities 
to  support  bis  contention.  One  is  the  case  of  N.  N.  &  M.  V.  R.  B.  Co.  v. 
Terry,  16  Ky.  Law  Hep.,  816,  which  is  not  reported  in  full  and  is  an  opinion 
by  the  Supreme  Court,  and  which  seems  to  support  appellant's  contention. 
The  other  is  the  case  of  L.  &  N.  R.  R.  Co.  v.  Dalton,  19  Ky.  Law  Rep., 
1318,  opinion  by  Judge  Hazelrigg.  As  we  understand  this  opinion,  it  is 
-against  appellant's  position.  The  court  In  that  opinion  used  this  language: 
*' Before  liability  can  be  fastened  on  the  company  for  want  of  proper  screens 
on  its  engines,  or  because  of  their  defective  condition,  there  must  be  some 
evidence  to  show  such  want  or  defective  condition,  such  as  that  an  unusual 
quantity  of  ]i?e  sparks  were  being  emitted  while  the  train  was  going  at  an 
ordinary  rate  of  spted  or  tbe  same  engine  started  several  suooessive  fires 
on  tbe  same  trip,  or  tbe  like.  In  the  case  before  us  there  is  no  evidence  or 
circumstance  of  this  character  to  rebut  the  testimony  of  a  number  of  wit- 
nesses for  tbe  company  who  testified  as  to  the  perfect  condition  of  the  ap- 
pliances, after  a  thorough  esamination  immediately  after  tbe  fire."  In 
this  case  the  evidence  of  tbe  witness.  Hart,  shows  that  one  of  these  engines 
started  a  fire  on  tbe  same  day,  very  near  the  fire  complained  of,  and  there  is 
much  proof  in  this  case  that  tbe  engines  of  appellant,  during  tbe  time  men- 
tioned, emitted  large  quantities  of  live  sparks  and  started  fires  in  thatvicin*' 
Ity.  In  the  case  referred  to  the  court  said  that  the  jury  were  not  at  liberty 
to  reject  the  testimony  of  the  railroad's  witnesses,  but  in  effect  saying  that 
with  such  evidence  before  them  as  in  the  case  before  us  it  was  tbe  question 
of  fact  for  them  to  determine  as  to  the  condition  of  the  spark  arrester  and 
the  manageioent  of  the  engine  at  tbe  time  the  sparks  were  emitted  and  the 
fire  started.  It  is  well  settled  in  this  State  that  a  railroad  company  is  not 
liable  for  injuries  resulting  from  sparks  escaping  from  its  locomotive  if  it  is 
burnished  at  the  time  with  the  best  and  most  approved  screens  and  spark 
arresters  in  practical  use  when  these  appliances  were  in  perfect  order,  if  not 
•otherwise  guilty  in  the  operation  of  its  engines. 

In  the  case  of  L.  &  N.  R.  B.  Co.  v.  Samuel's  Ex'ors,  22  Ky.  Law  Rep., 
^01,  the  above  principle  was  approved,  and  in  that  case,  and  in  that  connec- 
tion, the  court  used  this  language:  "The  law  is  well  settled  in  this  State 
that  a  railroad  company,  authorized  by  its  charter  to  use  steam  power,  has 
necessarily  the  right  to  use  fire  as  a  means  of  generating  steam;  and  it  la 
not  liable  for  injuries  resulting  from  the  sparks  escaping  from  its  locomotive 
it  it  was  furnished  at  tbe  time  with  tbe  best  and  most  approved  screen  and 
4park  arrester  in  practical  use,  when  these  appliances  in  perfect  older,  If  not 
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otherwise  guilty  of  neffligenoe  in  the  operation  of  iti  engine.  But  it  t» 
equally  well  settled  that  in  an  action  against  a  railroad  company  to  l^cover 
for  loss  by  fire  alleged  to  have  resulted  from  negligence  in  operation,  or  for 
failure  to  have  the  spark  arrester  in  proper  condition,  the  testimony  show- 
ing  that  sparks  and  cinders  escaped  from  the  looraotive  in  nnnsnal  quan- 
tities was  competent,  and  will,  of  itself,  warrant  the  presumption  that  tfa» 
arrester  was  out  of  order,  or  was  improperly  adjusted,  and  that  the  defend- 
Ant  was  consequently  guilty  of  negligence  in  this  regard."  And  again: 
"The  question  in  that  case  was  whether  it  was  competent  to  show,  about 
the  time  when  the  flro  occurred,  that  sparks  and  burning  coals  were  fre- 
quently dropped  by  other  engines  passing  on  the  same  road  and  upon  pre- 
vioufi  occasions,  and  it  was  held  that  such  testimony  was  competent." 

In  the  case  of  the  Kentucky  Central  R.  R.  Co.  v.  Barrow,  89  Ky.,  649» 
this  court,  by  Judge  Lewis,  said:  "The  evidence  on  the  trial  of  which  ap- 
pellant complains  was,  substantially,  that  trains  frequently  set  fire  to  fences, 
and  grass  at  other  places  in  the  vicinity  of  appellee  along  the  line  of  that 
road,  and  at  different  times  during  the  fall  of  1881.  It  was  also  stated  that- 
the  trains  usually  passed  with  the  screen  or  fender  up  or  laid  back." 

The  court  sustained  this  evidence  and  affirmed  the  case.     To  the  same 
effect  is  the  case  of  the  L.  &  N.  R.  R.  Co.  v.  Taylor,  93  Ky.,  &7. 

As  stated  before,  appellant  contends  that  when  its  two  witnesses,  Mo- 
Garlger  and  Turner,  testified  that  the  particular  engines  which  started  th» 
fire  were  provided  wltl)  screens  or  fenders  that  would  effectually  prevent  tb» 
escape  of  sparks  of  Are,  from  tlie  chimneys  of  the  locomotives,  that  this  con- 
cluded the  case,  and  that  the  jury  were  not  at  liberty  to  reject  the  evidence 
of  thesi)  two  witnesses.  McGariger  said  that  when  the  engines  arrived  at 
Louisville  that  night  that  he  examined  them  and  found  the  screens  to  be  a])> 
right  and  in  proper  position.  Turner  said  that  before  the  engines  left  Pa- 
duoah  he  examined  them  and  found  that  the  screens  were  all  right,  and  in 
proper  position.  And  they  both  stated  that  these  soreena  were  of  the  best 
and  roost  approved  appliances  for  the  arrest  of  sparks  and  cinders.  The  ap^ 
pellant  did  not  introduce  those  in  charge  of  the  said  engines.  Nos.  4  and  86S» 
to  show  how  said  engines  were  managed  and  operated,  whether  properly  or 
not,  at  the  time  and  while  passing  the  place  where  the  fire  started,  nor  show 
the  condition  and  position  of  the  screens  and  spark  arresters  at  that  time. 
and  for  these  reasons  it  was  a  question  of  fact  for  the  jury  to  determine  aa 
to  how  the  engines  were  managed  and  operated,  and  as  to  whether  or  no  tba- 
soreens  and  spark  arresters  were  in  proper  position  and  condition. 

Perceiving  no  error  the  judgment  is  affirmed,  with  damages. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  DICKKY.  &o. 

(Filed  February  20,  1003— Not  to  be  reported.) 

Injunction— Contracts— Supply  of  water  to  oitizens^Thls  action  was  in-^ 
Iti tu ted  by  the  trustees  of  Cave  City  for  the  use  and  benefit  of  all  citiaens» 
together  with  several  citizens  in  their  individual  capacity,  seeking  a  man- 
datory injunction  against  appellant,  restraining  it  from  refusing  to  supply 
the  citizens  with  water  and  permitting  them  to  attach  tbelr  water  pipes  ta> 
the  water  pipes  of  the  company.    The  action  was  dismissed  as  to  some  of 
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the  plaiDtiffs,  but  the  oourt  flually  acljadged  io  favor  of  appellees  the  relief 
■ought*.  Id  1864  partiefl  ownlnic  the  lauds  where  Cave  City  now  stands  made 
a  odDtraot  granting  to  appellaot  the  right  of  way  through  said  lands:  also 
the  right  to  maintain  a  depot,  a  water  station  and  the  privilege  of  obtain- 
ing its  water  supply  from  a  large  spring  near.  In  1863  a  corporation  known 
as  the  Knob  City  Land  Co.  had  acquired  the  tract  of  land  and  laid  out  and 
platted  the  town  of  Cave  City  at  and  around  the  depot  and  water  station 
mentioned  in  the  deed  of  1854.  It  seems  that  this  corporation  also  estab- 
lished a  waterworks  at  what  is  known  as  the  Sink  Hole  Spring  for  the  pur- 
pose  of  supplying  the  citizens  with  water.  G.,  the  president  of  the  land 
company,  made  a  written  contract  with  appellant  that  it  would  turn  over 
Its  waterworks  to  appellant  in  consideration  that  appellant  would  maintain 
same  and  furnish  to  the  citizens  water  in  a  fixed  quantity.  It  was  also 
agreed  that  should  the  appellant  fail  to  keep  the  machinery  of  the  water- 
works in  repair  the  land  company,  on  giving  to  appellant  sixty  days'  no- 
tice, should  have  the  right  to  take  possession  of  the  waterworks  and  operate 
same.  Under  the  teruis  of  this  contract  appellant  took  charge  of  the  water- 
works and  proceeded  to  carry  out  the  provisions  of  the  Instrument  up  to  the 
30th  day  of  October,  1871,  when  said  corporation,  by  G.,  its  president,  executed 
a  writing,  releasing  appellant  from  its  obllgatlnos  to  supply  the  citizens  of 
Cave  City  with  water.  Appellant  claims  that  by  said  writing  it  was  ab- 
solved from  all  obligation  to  furnish  water  as  required  by  said  contract; 
also  that  the  citizens  acquiesced  in  the  abandonment  of  said  contract  by 
digging  wells,  but  that  several  of  the  citizens  bad  to  some  extent  supplied 
themselves  since  with  water  from  the  supply  pipe  to  appellant's  water  tank. 
Appellees  contend  that  G.,  the  president  of  the  land  company,  had  no  au- 
thority to  execute  said  release.  Held— That  he  had  full  authority  to  execute 
said  release.  This  release  did  not  interfere  with  any  contractual  rights  be- 
tween the  citizens  of  Cave  City  and  the  Knob  City  Land  Co.  Appellees 
contend  that  they  stand  on  diflerent  ground  from  that  occupied  by  the  citi- 
zens generally;  thac  having  had  their  private  pipes  connected  with  appel- 
lant's water  mains  for  more  than  fifteen  years,  their  right  to  be  supplied 
with  water  from  the  mains  of  appellant  has,  by  long  user,  ripened  into  an 
easement  of  which  appellant  can  not  now  deprive  them.  This  contention 
can  not  be  maintained  under  the  evidence.  Whatever  rights  they  have  ae 
against  appellant  they  and  their  vendors  obtained  by  permission  of  appel- 
lant. Their  risht  to  take  water  from  the  mains  of  appellant  was  a  mere 
license  which  no  lapse  of  time  converts  Into  an  easement.  Further,  the  pro- 
vision of  the  contract  cited  gave  the  appellant  the  right  at  any  time  it  saw 
fit  to  abandon  said  contract. 

Jas.  A.  Mitchell,  E.  W.  Hlnes  and  B.  D.  Warfleld  for  appellant. 

L.  McQuowD,  W.  L.  Poiter  and  V.  H.  Baird  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  trustees  of  the  town  of  Cave  City,  Ky.^ 
for  the  use  and  benefit  of  all  its  citizens,  together  with  several  citizens  ii> 
their  individquU  capacity,  among  whom  were  appellees,  for  the  purpose  of 
obtaining  an  injunction  restraining  appellant,  the  Louisville  &  Nashvillo 
R.  B.  Co.,  from  refusing  to  supply  the  citizens  of  Cave  City  with  water. 

Without  going  Into  the  details  of  the  case  with  unnecessary  prolixity,  it 
may  be  said  that  the  issues  were  properly  made  by  the  pleadings,   the  evi- 
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deDoe  taken,  and  the  whole  case  heard  and  rabmltted  on  the  11th  day  of 
Jnly,  1001.  at  which  time  the  court  entered  final  judgment,  diaroiBSinic  the 
petition  aa  to  Q.  T.  Parker,  one  of  the  original  plaintiffs,  without  prejudice, 
and  then  adjudging  that  the  appeliees.  E.  Dickey,  W.  A.  Payne  and  Martin 
Brothers  (who  were  among  the  original  plaintiffs),  were  entitled  to  the  relief 
sought  by  the  petition;  that  mandatory  injunction  be  granted  them  against 
the  Louisville  &  Nashville  B.  B.  Co.,  and  the  said  Louisville  &  Nashville 
R.  B.  Co.  be  enjoined,  and  required  to  permit  plaintiffs  (appellees),  at  their 
own  cost,  to  attach  the  water  pipes  that  heretofore  conveyed  the  water  to  the 
residences  of  W.  A.  Payne  and  E.  Dickey,  and  to  the  livery  stable  of  Martin 
Brothers,  to  the  water  pipes  of  defendant  (appellant)  at  any  point  between 
the  south  water  crane  and  the  defendant's  (appellant's)  water  tank;  that 
when  said  pipes  are  so  connected  the  defendant  (appellant),  the  Louisville 
&  Nashville  B.  B.  Co.,  is  enjoined  and  required  to  furnish  water  through 
eaid  pipes  to  plaintiffs  (appellees),  Payne  and  Dickey,  for  use  at  their  resi- 
dences, and  the  plaintiffs  (appellees),  Martin  Brothers,  at  their  livery  stable, 
in  the  same  manner,  and  to  the  same  extent,  that  water  was  furnished  to 
said  plaintiffs  (appellees),  and  used  by  them  before  their  said  pipes  were  dis- 
connected with  defendant's  (appellant's)  water  system  at  Cave  City. 

No  adjudication  was  had  as  to  the  rights  of  any  of  the  plaintiffs,  except 
appellees,  and  it  does  not  appear  what   conclusion  the  court  below  reached 
except  as  to  tbera.    From  this  judgment  appellant  hes  prosecuted  an  appeal 
to  this  court.    The  essential  facts  of  this  action,  as  we  understand  them,  are 
as  follows:  "In  1854  A.  C.  Hobson  and  others,  being  the  owners   of  a  large 
tract  of  land  in  Barren  county,  Kentucky,  known  as  the  Duke  tract,   by  a 
deed  of  writing  conveyed  to  the   Louisville  &  Nashville  B.  B.  Co.  a  part  of 
said  tract  of  land,  for  the  purposes  of  a  right  of  way  for  the  track  of  said 
.  railroad   and  also  for  the  purpose  of  enabling  said   Louisville  &  Nashville 
B.  B.  Co.  to   erect  a  depoi  and  waterworks   station  on  their  road  where  it 
passes  through  said  land,  and  for  such  other  purposes  as  they  might  deem 
necessary,  connected   with  said  railroad.     Among  other  things  there   was 
aontalned  in  said  deed  the  following  grant:  'The  paity  of  the  first  part  also 
hereby  grant  to  the  said  railroad  company  the  right  of  way  to  the  Sink  Hole 
Spring,  near  the  late  residence  of  the  said  Duke,   situated  on  the  southeast 
side  of  said  rnad,  and  the  use  of   the   water  of  said   spring  for  all  purposes 
•connected  with   the   said  rond;  also  the  right  to  erect  all  necessary  ma- 
chinery, water  tanks,  hydrants,  pipes,  etc.,   in   order  to  elevate  and  carry 
water  to  the  line  of  the  road.'    This  conveyance  is  made  with  the  express 
understanding  and  agreement  that  the  party  of  the  second  part  are  to  estab- 
lish and  continue  a  depot  and  water  station  upon  the  land  herein  oonveyedt 
and  are  to  occupy  it  only  for  such  purposes  as  they  may  find  necessary  and 
convenient,  and  connected  with  said  road." 

This  deed,  although  properly  signed  and  acknowledged  by  the  parties 
thereto,  was  not  recorded  until  1876.  Some  time  prior  to  the  1st  day  of  June, 
1868,  there  had  been  chartered,  by  an  act  of  the  general  assembly  of  the 
Commonwealth  of  Kentucky,  a  corporation  known  as  the  Knob  City  Land 
Co.,  of  which  John  H.  Graham  was  president,  and  which  had  acquired  the 
tract  of  land,  a  part  of  which  had  been  conveyed  to  the  Louisville  &  Nash- 
ville B.  B.  Co.  in   1854,  as  before  stated.    This  land  company  platted  and 
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laid  out  the  town  of  Cave  City,  at  and  arouDd  the  depot  and  water  station 
of  the  Lonlsville  &  Nashville  R.  R.  Co.,  mentioned  in  the  deed  of  1854.  It 
«eeni8  also  to  have  established  a  waterworks  at  what  is  known  as  the  Sink 
Hole  Spring,  for  the  purpose  of  supplying  the  oitisens  of  Cave  City  with 
water;  and  it  appears,  from  the  evidence,  that  in  selling  the  lots  In  said 
<oity  it  was  very  generally  represented  to  the  purchasers,  as  an  inducement 
to  buy  the  land  from  the  company,  that  they  would  be  entitled  to  water 
<rom  said  waterworks  free  of  charge. 

Now  with  this  state  of  affairs  in  existence,  on  the  1st  day  of  June,  1868, 
the  Knob  City  Land  Co.,  through  its  president,  John  H.  Graham,  and  the 
Louisville  &  Nashville  R.  R.  Co.,  entered  into  a  contract  in  writing,  which 
was  intended  to,  and  did,  modify  the  contract  of  1854  belore  mentioned.  It 
is  not  necessary  to  set  forth  with  any  degree  of  particularity  the  various 
modifications  which  the  new  contract  made  in  the  old  contract,  so  far  as 
the  real  estate  which  it  involves  is  concerned.  But  the  contract  of  1863  con- 
tains the  following  stipulations,  upon  which  are  based,  at  least  in  part,  both 
the  cause  of  action  of  the  appellees  and  the  defense  of  appellant : 

"It  is  agreed  that  the  Knob  City  Land  Co.  grants  to  the  Louisville  & 
Nashville  R.  R.  Co.  the  right  to  use  the  waterworks  at  Cave  City  as  at 
present  constructed  for  the  purpose  of  supplying  water  to  the  locomotives, 
with  the  right  of  access  at  all  times  to  the  pipes  and  to  the  cave,  for  the 
purpose  of  making  repairs  and  running. the  machinery;  also  the  right  to' 
erect  on  the  ground  of  the  Knob  City  Land  Co.  additional  machinery  or 
other  implements  necessary  to  carry  out  the  object  of  this  agreement. 

"In  consideration  of  the  privileges  granted  to  the  Louisville  &  Nashville 
R.  R.  Co.  said  company  agrees  to  keep  in  repair  the  waterworks,  pipes 
and  machinery,  and  agrees  to  supply  water  to  the  extent  of  the  capacity  of 
the  two  pumps  as  originally  constructed,  which  pumps  are  driven  by  a  water 
wheel  and  have  a  diameter  of  four  inches  and  a  stroke  of  sixteen  inches,  and 
are  single  acting. 

"The  Louisville  &  Nashville  R.  R.  Co.,  without  guaranteeing  a  constant 
and  sufficient  supply  of  water  at  all  times,  agrees  to  use  their  best  efforts  to 
supply  the  locomotives,  the  hotel  and  private  citizens,  to  the  extent  of  the 
capacity  of  the  pumps  above  described,  but  in  case  that  there  should  not  be 
sufficient  water,  owing  to  accidents  to  the  machinery  or  owing  to  other 
•causes  not  under  the  control  of  the  railroad  company,  to  supply  the  locomo* 
tives,  the  hotel  and  private  citizens,  the  Louisville  &  Nashville  R.  R.  Co. 
shall  have  the  right  to  supply  their  own  wants  in  preference  to  private  citi- 
zens or  the  hotel  to  the  extent  of  not  more  than  1,000  gallons  daily. 

"It  is  understood  that  if  water  is  unnecessarily  wasted  by  private  citizens 
the  Louisville  &  Nashville  R.  R.  Co.  shall  have  free  authority  to  remedy 
this  evil  to  the  extent  of  stopping  the  water  from  citizens  who  are  guilty  of 
Toasting  water  for  such  a  period  of  time  as  may  be  thought  sufficient  by  the 
li.  &  N.  R.  R.  Co.  to  correct  the  evil  complained  of. 

"The  L.  &  N.  R.  R.  Co.  shall  not  be  obliged  to  repair  hydrants  and  pipes 
and  cocks,  but  shall  merely  keep  in  repair  the  main  pipes.  If  water  is 
'Wasted  from  branch  pipes,  hydrants,  etc.,  in  the  houses  for  the  want  of  re- 
pairs, the  L.  &  N.  R.  R.  Co.  shall  have  the  right  to  stop  the  supply  of  water 
to  such  pipes  and  hydrants  until  the  same  are  repaired. 
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*'If  at  any  time  hereafter  the  population  of  Cave  City  sbonld  Inorease  to 
■ooh  an  extent  as  to  make  the  enlarfcement  of  the  waterworks  desirable^ 
such  enlargement  shall  be  made  at  the  expense  of  the  parties  interested  in 
It,  and  the  railroad  company  shall  be  entitled  to  be  reimbursed  for  the  ex- 
pense incurred  by  the  railroad  company  In  raising  the  additional  quantity 
of  water  required  over  and  above  the  quantity  which  the  present  capacity  of 
the  pumps  could  furnish. 

^'Tbe  amount  and  manner  of  compensating  the  company  shall  be  agreed 
upon  between  the  company  and  the  parties  interested  on  the  principle  that- 
the  company  shall  at  no  time  be  at  the  expense  of  raising  a  greater  quantity 
of  water  than  the  pumps  and  two  wheels  above  described  could  furnish' 
now,  nor  shall  the  railroad  company  be  at  the  expense  of  maintaining  more- 
extensive  waterworks  than  thone  existing  at  present. 

"It  is  also  agreed  that  should  the  L.  &  N.  H.  B.  Co.  fail  to  keep  the  pres- 
ent machinery  of  the  waterworks  in  operation  as  herein  provided,  or  aban- 
don the  same,  the  Knob  City  Land  Co.,  on  giving  sixty  days'  notice  in 
writing  to  the  L.  &  N.  B.  B.  Co.,  shall  have  the  right  to  take  possession  of 
the  waterworks  now  there  and  operate  the  same,  but  without  prejudice  to 
the  rlghcs  of  the  L.  &  N.  B.  B.  Co.  to  establish  waterworks  for  the  supply 
of  their  engines,  as  provided  In  the  unrecorded  deed  aforesaid." 

Coder  the  terms  of  this  contract   the  L.  &  N.  B.  B.  Co.  took  charge  of 
.the  waterworks  of  the   Knob  City  Land  Co.,  at  Sink  Hole  Spring,  and  pro- 
ceeded, so  far  as  this  record  shows,  to  carry  out  the  provisions  of  that  in- 
strument up  to  the  80th  day  of  October,  1871,  when   the  following  release 
was  executed  and  delivered  by  the  Knob  City  Land  Co.  to  appellant. 

"Albert  Fink,  Esq.,  General  Superintendent  of  the  Louisville  &  Nashville 
B.  B.  Co. :  I  hereby  release  you  from  all  obligations  to  supply  the  oltizena 
of  Cave  City  with  water  in  accordance  with  a  contract  entered  Into  between 
the  Knob  City  Land  Co.  and  Louisville  &  Nashville  B.  B.  Co.,  dated  June 
1,  1863,  and  hereby  request  and  direct  that  you  stop  the  supply. 

"JOHN  H.  GBAHAM. 

"October  80,  1871.  President  Knob  City  Land  Co." 

This  release  was  accepted  by  the  appellant  in  the  following  language: 

"The  Louisville  &  Nashville  B.  B.  Co.  has  received  the  above  notice  and 

accepts  the  release,  and  will  carry  out  the  directions  to  stop  the  supply  of 

water  to  other  parties. 

"ALBEBT  FINK, 

"Vice-Pres't  and  Gen'l  Supt." 

The  foregoing  instrument  was  duly  and  legally  acknowledged,  and  deliv- 
ered by  John  H.  Graham,  as  president  of  the  Knob  City  Land  Co.,  to  be  bl» 
act  and  deed,  on  the  80th  day  of  October,  1871,  before  the  clerk  of  the  Jeffer- 
ton  County  Court,  as  appears  by  the  certificate  of  that  olBoer,  which  la  aa 
follows : 

"State  of  Kentucky.      ) 

"Jefferson    County.  ) 

"I,  Chas.  M.  ThruRtnn.  clerk  county  court  for  the  county  aforesaid,  do 
certify  that  on  this  ii«y  the  forfpnlng  release  was  produced  to  me  in  my  oflSoe 
and  acknowledged  and  delivered  by  John  H.    Graham,  as   president  of  tb» 
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Knob  City  LaDd  Co.,  a  party  thereto,  to  be  bl8  act  and  deed,  all  of  which  !■ 
hereby  oertlfled  to  the  proper  office  for  record. 
"Witoess  my  hand  this  SOth  day  of  October,  1871. 

"CHAS.  M.  THRUSTON.  Clerk. 
"By  H.  E.  SWEBTNEY,  D.  C." 

And  being  properly  certified  to  the  clerk  of  the  county  court  of  Barren 
county,  was  by   that  officer  duly  and  legally  recorded,   as  appears  by   his. 
certificate,  which  is  as  follows : 

*'State  of  Kentucky,     I 
"Barren  County.  ) 

"I.  J.  P.  Nuckols,  clerk  of  the  county  court  for  said  county,  do  certify 
that  on  this  day  the  foregoing  article  of  release  between  John  H.  Graham,, 
as  president  of  the  Knob  City  Land  Co.  and  the  Louisville  &  Nashville  B. 
B.  Co.  was  filed  in  my  office  for  record. 

"Whereupon  the  same  and  this  certificate,  together  with  the  accompanying, 
testimonial,  have  been  recorded. 

"Given  under  my  hand  this  96tb  day  of  January,  1874. 

"J.  P.  NUCKOLS.  C.  B.  C.  C." 

At  the  time  the  appellant  took  charge  of  the  waterworks  of  the  Knob  City- 
Land  Co.,  under  the  contract  of  1863,  there  existed  in  the  town  of  Cave  City^^ 
a  system  of  water  pipes  and  hydrants,  by  means  of  which  the  citi'zens  were^ 
furnished  with  free  water.  It  does  not  appear  from  the  evidence,  definitely, 
at  what  exact  pt^riod  appellant  ceased  supplying  the  citizens,  generally,  with, 
free  water  by  this  system  of  pipes  and  hydrants  in  and  along  the  streets  of' 
Cave  City;  but  it  does  appear  that  many  years  before  the  institution  of  this, 
action  this  water  system  had  been  entirely  abandoned ;  the  pipes  and  by-, 
drants  either  removed,  or  allowed  to  fall  into  ruin  and  decay  by  disuse  and 
inattention. 

Appellant's  contention  is  that  it  entirely  abandoned  the  contract  of  1868,^ 
so  far  as  the  citizens  of  Cave  City  were  concerned,  upon  the  execution  and 
delivery  of  the  release  before  mentioned;  and  there  is  great  force  in  its  con« 
tention,  as  it  is  not  to  be  presumed  that  a  business  corporation,  managed, 
by  business  men,  would  accept  and  put  to  record  a  release  absolving  them 
from  so  burdensome  an  undertaking  as  the  supplying  of  all  the  citisens  of' 
Cave  City  with  water  free,  if  they  did  not  intend  to  avail  themselves  of  ita. 
provisions.  Certain  it  is,  that  the  town  of  Cave  City,  as  a  corporation,  ceased 
entirely  to  look  to  the  provision  of  the  contract  of  1868  for  supplying  its, 
citizens  with  water,  and  proceeded  to  have  dug  a  number  of  wells  through 
the  town,  for  the  purpose  of  affording  to  the  citizens  free  water. 

Considering  all  the  evidence,  we  have  concluded  that 4Ba  far  as  the  citizens, 
of  Cave  City  generally  are  concerned,  appellant  never  furnished  water,  under- 
tbe  contract  of  1869,  after  the  release  of  1871.  It  does  appear  that  many  of  the 
citizens,  and  especially  the  colored  population,  went  to  the  reservoir  at  Sink 
Hole  Spring,  and  there  got  water,  and  carried  or  hauled  it  away;  often- 
times catching  it  In  buckets  from  the  supply  pipe  of  appellant's  waterworks^ 
as  it  ran  from  the  pipe  Into  the  reservoir.  But  this  was  a  different  proposi- 
tion from  the  supplying  free  water  to  the  citizens  under  the  contract  of  1868,^ 
through  and  by  the  system  of  water  pipes,  mains  and  hydrants,  as  contem^ 
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plated  by  that  iDStrament.  The  taking  of  the  water  by  the  cltiseos  at  the 
Yeservolr  was  a  mere  license  to  wbiob  the  appellant  and  its  employee  wonld 
'naturally  not  objeot,  as  there  was  an  abnndanoe  of  water,  both  for  appel- 
lant's nse  and  tbe  small  needs  of  those  who  came  themselves  with  buckets 
to  obtain  water. 

Appellees  contend  that  tbe  release  relied  on  by  appellant  is  void,  as  being 
t)n]y  the  individual  act  of  John  H.  Graham,  and  that  he  had  no  power  to 
•tnake  such  release.  An  examination  of  the  charter  of  thp  Knob  City  Land  Co. 
will  show  that  the  entire  management  of  its 'affairs  was  placed  in  the  hands 
of  John  H.  Qraham,  its  president.  The  contract  of  1868,  upon  which  appel- 
lees base  In  part  at  least  their  cause  of  action,  was  executed  by  him.  We 
see  no  reason  why  he,  who  made  the  contract  of  186S,  upon  which  appellees 
rely,  should  not  also  have  the  power,  by  the  consent  of  appellant,  to  abro- 
nate  said  contract  in  whole  or  in  part.  This  release  of  appellant  would  not,  of 
course,  interfere  with  any  contractual  rights  between  tbe  citizens  of  Cave  City 
and  tbe  Knob  City  Land  Co.  Those  rights,  whatever  they  were,  remained 
precisely  the  same.  The  contract  of  1863  was  between  tbe  Knob  City  Land 
Co.  and  appellant.  By  that  instrument  appellant  undertook,  upon  certain 
considerations,  to  carry  out  the  Knob  City  Land  Co.'s  contract  with  the 
oltlzens  of  Cave  City.  No  good  reason  can  exist  for  denying  tbe  right  of  the 
Knob  City  Land  Co.  and  appellant  to  dissolve  their  contractual  relations  if 
they  saw  fit.  This  left  the  rights  of  the  citizens  of  Cave  City,  under  any 
xon tract  they  may  have  had  with  the  Knob  City  Land  Co.,  precisely  where 
they  were  before  the  making  of  the  contract  of  1863.  Tbe  long  acquiescence 
of  the  town  of  Cave  City,  as  a  corporation,  and  of  its  citizens  generally,  in 
tbe  release  of  appellant  from  further  supplying  them  with  water,  and  their 
entire  abandonment  of  the  water  mains  in  their  streets,  at  least  tends  to  show 
that  said  release  was  with  their  consent.  But  it  is  contended  by  appellees 
that  they  stand  on  a  different  ground  from  that  occupied  by  tbe  citizens 
generally  of  Cave  City;  that  having  had  their  private  pipes  connected  with 
appellant's  water  mains  for  more  than  fifteen  years,  their  right  to  be  supplied 
with  water  from  the  mains  of  appellant  has  by  long  user  ripened  into  an 
easement  of  which  appellant  can  not  now  deprive  them.  This  contention 
can  not  be  maintained  under  the  evidence.  Whatever  rights  they  have,  as 
-against  appellant,  they  and  their  vendor  obtained  by  permission  of  appel- 
lant. An  examination  of  their  deeds,  and  the  deeds  of  their  vendors,  whether 
near  or  remote,  back  to  the  conveyance  by  the  Knob  City  Land  Co.,  fail  to 
show  any  covenant  for  free  water,  and  while  they  all  speak  in  a  vague  way 
about  their  understanding  that  they  were  entitled  to  free  water,  their  evidence 
conclusively  shows  that  they  asked  for  and  obtained  permission  from  appel- 
lant to  connect  their  private  water  pipes  with  its  mains. 

We  are  of  opinioo  that  their  right  to  take  water  from  the  mains  of  ap- 
pellant was  a  mere  license,  which  no  lapse  of  time  converts  into  an  ease- 
ment. The  money  they  paid  to  get  the  connection  with  appellant's  mains 
was  paid  to  the  plumbers  who  did  the  work  for  them,  and  has  no  bearing 
upon  their  rights  in  the  case.  But,  aside  from  all  this,  by  the  terms  of  the 
contract  of  1863  it  was  ''agreed  that  should  the  L.  &  N.  R.  R.  Co.  fail  to 
keep  the  present  machinery  of  the  waterworks  in  operation  as  herein  pro- 
"vided,  or  abandon  the  same,  the  Knob  City  Land  Co.,  on  giving  sixty  days* 
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notice,  in  writing,  to  the  L.  &  N.  R.  R.  Go. ,  flhall  have  the  right  to  tak» 
possession  of  the  waterworks  now  there,  and  operate  the  same,  hut  without^ 
prejndioe  to  the  right  of  the  L.'&  N.  R.  R.  Go.  to  establish  waterworks  for- 
the  snpply  of  their  engines,  as  proyided  in  the  unrecorded  deed  aforesaid.'* 
(Contract  of  1854.) 

This,  in  onr  opinion,  gave  the  appellant  the  right,  at  any  time  it  saw  fit, 
to  abandon  the  contract  between  it  and  the  Knob  Gity  Land  Co.,  tnrning^ 
over  to  said  land  company,  upon  said  abandonment,  the  waterworks  re^ 
oeived  by  it  when  the  contract  in  question  was  entered  into.  This  provision 
was  not  placed  in  the  contract  alone  for  the  benefit  of  the  Knob  City  Land» 
Co.,  as  is  contended  by  oonnsel  for  appellees,  but  was  clearly  pjaced  there, 
for  the  benefit  of  appellant  also;  and  whenever  appellant  saw  fit  to  abandon 
said  contract  the  right  of  the  Knob  City  Land  Co.  to  retake  possession  of* 
the  property  began. 

If  appellees'  right  to  free  water  from  appellant  was  not  a  mere  license, 
then  it  was  based  upon  the  contract  of  1868,  and  if  so,  existed  so  long  as 
that  contract  was  in  force,  and  no  longer.    Whenever  appellant  saw  fit  to 
exercise  the  right  to  abandon  said  contract  then  appellees'  right  to  free  water 
from  appellant  ceased.    Now,  whatever  nlse  may  be   said  about  the  question 
as  to  when  appellant  abandoned  the  contract  of  1868.  it  certainly  did   so 
when  the  bottom  of  the  reservoir  fell  out.  and  appellant  built  a  new  water^ 
tank  of  its  own,  and  that  was  prior  to  the  institution  of  this  action;  and, 
at  that  time.  If  not  before,  appellant  clearly  had  the  right  to  refuse  to  longer^ 
sut>ply  appellees  with  water  from  its  water  mains.    With  the  question  as  ta 
when,  or  upon  what  notice,  the  Knob  City  Land  Co.  will  retake  possession 
of  its  waterworks,  or  whether  or  not  appellant  will  have  to  make  good  to  it. 
in  damages  any  failure  to  keep  the  plant  In  proper  repair,  appellees  have  na 
ooncern.    These  are  questions  which  the  contracting  parties  can  settle  or^ 
adjudicate  themselves. 

Wherefore,  the  case  is  reversed,  with  directions  to  dismi98  the  petition. 


CITY  OF  CAMPBELLSVILLE  v.  ODEWALT. 
(Filed  February  20,  1903-Not  to  be  reported.) 
H.  W.  iRlves  and  H.  C.  Wood  for  appellant. 
Appeal  from  Taylor  Circuit  Court. 
Judge  Hobson  delivered  the  following  dissenting  opinion  : 

The  by-law  before  us  in  this  case  is  taken  from  section  3572,  Kentucky- 
Statutes,  which  is  in  these  words:  "The  person  in  possession  of  the  prem- 
ises on  which  liquor  is  sold,  disposed  of,  obtained  or  furnished  in  vlolationi 
or  evasion  of  law,  by  any  trick  or  method  whatever,  on  conviction  nhall  be 
fined  not  less  than  $20  nor  more  than  f  100  for  each  offense,  and  each  time 
suoh  liquor  is  sold,  disposed  of  or  furnished  in  violation  or  evasion  of  law 
shall  be  deemed  a  separate  offense  under  this  act  against  the  person  in  pos- 
session of  the  premises  on  which  said  liquor  is  obtained,  furnished  or  dis- 
posed of." 

The  by-law  merely  following  the  statute  is  not  void,  unless  the  statute  ia 
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^Iflo  iDvalid,  for  it  can  oot,  of  ooune,  be  malDtaioed  that  the  town  author- 
ities oould  Dot  make  a  by-law  similar  to  the  statute  to  secure  its  better  en- 
toroemeot.  It  is  said  that  the  langoaRe  used  is  broad  enoufrh  to  make  the 
tiwner  of  the  premises  guilty  orimiually  if  a  tramp  walking  by  should  stop 
-off  the  highway  and  sell  whisky  on  his  land,  and  other  similar  Illustrations 
^re  given.  But  the  statute  requires  no  suoh  rigorous  construction.  It  will 
be  observed  that  the  statute  uses  the  words  ''in  violation  or  evasion  of  law.*' 
Also  the  words  "under  this  act. "  The  act  was  approved  February  S3,  1894, 
-and  is  entitled  *'An  act  to  punish  the  violation  and  evasion  of  the  laws  of 
this  Commonwealth  in  relation  to  the  regulation  of  the  sale  of  spirituous, 
vinous  or  malt  liquors."  (Acts  1894,  page  33.)  Every  section  of  the  act 
strikes  at  tricks,  subterfuges  or  devices  for  the  evasion  of  the  laws  against 
liquor  selling.  The  legislature  knew  that  in  local  option  communities  blind 
tigers  were  frequently  run  by  irresponsible  persons,  here  to-day  and  gone  to- 
morrow; while  the  owner  of  the  property  could  be  more  easily  found,  and 
the  purpose  was  to  prevent  the  evasion  of  the  law.  The  statute  was  aimed 
at  those  who  evaded  the  law  and  not  at  those  whose  premises  might  be  used 
for  a  moment  by  some  tramp  without  their  knowledge.  This  construction 
not  only  harmonizes  the  section  quoted  with  the  general  intent  of  the  act  at 
shown  by  its  title  and  other  provisions,  but  is  in  accord  with  the  principles 
-of  common  law.  In  Bishop  on  Statutory  Grimes,  section  189,  it  is  said  :  '*  A 
statute  will  not  generally  make  an  act  criminal,  however  broad  may  be  its 
language,  unless  the  offender's  intent  concurs  with  his  act,  because  the 
-common  law  does  not.  Hence,  whac  is  done  from  overwhelming  necessity 
Is  construed  as  not  violating  a  statute,  however-contrary  to  its  general  terms. 
And  one  who,  while  careful  and  ct^umspect,  is  led  into  a  mistake  of  facts 
and  doing  what  would  be  in  no  way  reprehensible,  were  they  what  he  sup- 
poses them  to  be,  commits  what,  under  the  real  facts,  is  a  violation  of  a 
-criminal  statute,  is  guilty  of  no  crime,  because  such  is  the  rule  of  the  com- 
mon law  and  in  construction  it  restricts  the  statute.  Yet  in  some  instances 
of  this  sort  he  incurs  a  civil  liability." 

In  Bailey  V.  Commonwealth,  74  Ky.,.001,  this  court  said:  "Words  in  a 
atatute  were  always  to  be  understood  according  to  the  approved  use  of  lan- 
guage. But  there  are  other  rules  of  construction  of  equal  dignity  and  im- 
portance which  must  not  be  overlooked,  and  which,  although  not  incorpo- 
rated in  our  statutes,  are  as  binding  upon  the  court  as  if  embodied  in  it. 
One  of  these  rules  is  tbatevery  statute<-e«gbt  to. bi^. expounded,  notaocordiog 
to  the  letter,  but  according  to  the  meaning;  and  another,  that  every  inter- 
pretation that  leads  to  an  absurdity  ought  to  be  rejected;  and  still  another, 
that  a  law  ought  to  be  interpreted  in  such  manner  as  that  it  may  have 
effect  and  not  be  found  vain  and  illusive." 

Following  this  principle,  it  has  been  held  that  the  reason  of  an  enactment 
must  enter  into  its  interpretation,  and  that  a  case  within  the  letter,  but  not 
within  the  spirit  of  a  statute  is  not  embraced  by  it.  (Brown  ▼.  Tbompaon. 
77  Ky.,  538.)  And  to  sustain  a  statute  and  give  it  effect  the  court  read  tlie 
statute  as  though  the  word  "width"  was  the  word  "depth."  (Bird  v.  Com- 
missioners. 06  Ky.,  106.) 

The  case  before  us  does  not  require  us  to  go  further  than  the  common-law 
vule  quoted  above  from  Bishop  on  Statutory  Crimes.    The  legislature  had  in 
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TDlnd  evaBioDi  of  the  liquor  lawi,  fiod  was  aiming  to  punish  those  who 
evaded  them.  Where  the  liquor  Is  sold  on  the  premises  of  another,  without 
his  knowledge  or  consent,  or  under  olrpumstances  lieyund  his  control,  or 
not  reasonably  to  be  anticipated  by  him,  be  li  not  to  be  punished.  This 
^Ives  the  st-atute  a  fair  effect.  It  remedies  the  evils  the  legislature  had  In 
mind,  and  It  Is  the  duty  of  the  court.  If  It  can  do  so,  to  enforce  the  legisla- 
tive will,  and  not  render  the  statute  vain  and  Illusive. 

By  section  1180,  Kentucky  Statutes,  a  person  convicted  a  second  time  of 
felony  shall  be  confined  In  the  penitentiary  not  less  than  double  the  time  of 
the  first  conviction,  and  If  convicted  a  third  time,  during  his  life.  Yet  under 
this  statute  It  was  held  that  the  Increased  penalties  only  applied  to  offenses 
-committed  after  the  former  conviction.  (Brown  v.  Commonwealth.  100  Ky., 
127. )  In  holding  thie  the  court  had  only  to  guide  it  the  legislative  Intent, 
Tivithout  any  expressions  In  the  statute  indicating  It.  The  case  here  is  much 
stronger,  for  the  phraseology  of  the  statute  as  well  as  its  title  shows  that 
the  leglRlature  was  aiming  at  only  evasions  of  the  law.  It  has  been  held  a 
violation  of  the  statute  to  carry  a  pistol  concealed  in  a  valise,  but  If  a  per* 
eon  walking  with  a  friend  carried  his  valise  for  him,  not  knowing  there  was 
«  pistol  in  it.  he  would  clearly  not  come  within  the  purpose  of  the  statute 
Against  carrying  concealed  deadly  weapons.  Similar  llluBtratlons  may  be 
Clven  as  to  nearly  all  the  statutes  declaring  certain  specific  acts  misdemean- 
ors. To  say  that  the  principle  stated  by  Bishop  applies  to  acts  done  by  the 
defendant,  but  not  to  a  case  like  this,  is  to  Ignore  the  principle  on  which 
the  rule  rests,  which  is  that  there  Is  at  common  law  no  criminality  where 
the  defendant  acts  Innocently  and  there  is  no  fault  on  his  part,  actual  or 
-oonstructive. 

The  evidence  in  this  case  proved  the  facts  set  out  in  the  statute,  and, 
therefore,  made  out  a  prima  facie  case  against  the  defendant.  It  was  one  of 
those  oases  within  the  letter,  but  not  within  the  spirit,  of  the  statute,  as 
•above  indicated.  The  burden  of  proof  was  on  the  defendant  to  show  it,  and 
the  court  should  not,  therefore,  have  inbtructed  the  jury  peremptorily  to 
Und  for  the  defendant.  In  Bishop  on  Statutory  Crimes,  section  1098,  it  Is 
said:  '*Where  the  statute  is  silent  as  to  the  defendant's  intent  or  knowledge, 
the  indictment  need  not  allege,  or  the  government's  evidence  show,  that  he 
knew  the  facts;  his  being  misled  concerning  it  is  matter  for  him  to  set  up 
In  defense  and  prove." 

A  number  of  authorities  from  otbvr  States  are  -cited  in  sopport  of  this 
l)rlnciple.  And  there  are  many  familiar  illustrations  of  it.  A  mistake  of 
the  person  or  ignorance  of  a  subsisting  marriage  will,  under  some  circum- 
itances,  be  a  defense  to  an  Indictment  for  adultery,  but  such  things  need 
not  be  anticipated  by  the  State,  and  must  be  shown  by  the  defendant.  The 
same  Is  true  of  incest,  where  the  defendant  may  show  ignorance  of  the  rela- 
tionship In  defense.  There  being  no  proof  here  rebutting  the  prima  fade 
oase  made  out  by  the 'State,  the  court  should,  In  my  Judgment,  have  sub- 
mitted It  to  the  jury. 

The  question  is  not,  therefore,  presented  how  far  the  legislature  In  the 
exercise  of  the  police  power  may,  by  small  and  reasonable  penalties,  provide 
for  those  things  which  tend  to  the  repression  of  violations  of  law,  as  in  Its 
^Isoretion  the  exigencies  of  the  case  require.    (Parnell  t.  Mann.,  104  Ky., 
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87.)  Of  course  it  Is  oonoeded  that  excessive  floes  aod  cruel  punisbmeDt  oaD 
not  be  Inflicted.    (GoDStltutlon,  section  17.) 

I,  therefore,  dissent  from  the  judgment  of  the  court. 

Judge  O'Rear  concurs  In  this  dissent. 

Judge  Settle  concurs  In  so  much  of  it  as  construes  the  statute  to  cover 
only  evasions  of  the  law,  but  Is  of  the  opinion  that  the  burden  of  proof  Id 
such  cases  as  this  is  upon  the  Commonwealth  to  show  that  the  sale  of  spirit- 
ous  liquor  was  made  with  the  knowledge  or  acquiescence  of  the  defendant; 
and  that  fact  not  having  been  shown  on  the  trial,  the  lower  court  did  not 
err  in  granting  the  peremptory  instruction  in  his  favor. 


VIOLBTT  V.  COMMONWEALTH. 

(Filed  February  20,  ie03— Not  to  be  reported.) 

Criminal  law— Unlawful  shooting  without  wounding— Instruction— Appel- 
lant was  convicted  of  the  offense  of  unlawfully  shooting  at  another  without 
wounding  him,  under  section  1242,  Kentucky  Statutes,  and  fined  $500  and 
sentenced  to  confinement  at  six  months  in  jail,  from  which  this  appeal  la 
prosecuted.  The  court  instructed  the  jury  in  substance  that  the  defendant 
was  guilty  if  the  shooting  was  done  In  sudden  heat  and  passion  and  without 
previous  malice,  and  that  if  they  found  him  guilty  they  ought  tn  fix  hia 
punishment  at  a  fine  of  not  less  than  $60  nor  moie  than  $500,  or  confinement 
in  the  county  jail  for  not  less  than  six  months  nor  more  than  twelve 
months,  or  both  sofineand  imprison  in  their  discretion.  Held— That  said 
instruction  was  prejudicial,  as  it  did  not  follow  the  description  ot  th» 
offense  as  set  forth  in  the  statute.  It  should  lia^e  included  the  words  'Mo 
sudden  affray."  These  words  are  not  synonymous  with  the  words  "in 
sudden  heat  and  passion.**  and  the  jury  might  have  rendered  a  different 
verdict  had  they  been  properly  instructed.  The  instruction  also  ought  to 
have  followed  the  statute  as  to  self  defense. 

John  W.  Rodman  for  appellant.  ' 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  convicted  of  the  offense  of  shooting  at  Wingate  Thompson 
without  wounding  him,  under  section   1243,  Kentucky   i^tatutes,   and   hia 
punishment  was  fixed  at  a  fine  of  $500  and  six  months'  imprisonment  in  the 
county  jail.    The  court  in  substance  instructed  the  jury  that  the  defendant 
was  guilty  under  the  statute,  if  the  shooting  was  done  in  sudden  heat  and 
passion  and  without  previous  malice,  and  that  If  they  found  him   guilty 
they  ought  to  fix  his  punishment  at  a  fine  of  not  less  thai!  160,  nor  more 
than  $500,  or  confinement  in  the  county  jail  for  not  less  than  six  months  nor 
more  than  twelve  months,  or  both  so  fine  and  Imprison  In  their  discretion. 
By  another  Instruction  the  court  told  the  jury  that  if  the  shooting  was  done 
in  self  defense  they  should  acquit  the  defendant.     The  statute   under  which 
the  conviction  was  had  is  in  these  words:  "If  any  person  shall,  in  a  sudden 
affray,  or  In  sudden  heat  and  passion,  without  previous  malice,  and  not  in 
self-defense,  shoot  at  without  wounding,  or  shoot  and  wound  another  per- 
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son.  01  wound  a  perflon  other  than  the  person  shot  at,  with  a  gun  or  other 
instrument,  loaded  with  ball  or  other  hard  subscanoe,  without  killing  such 
person ;  or  shall,  In  like  manner,  out,  thrust  or  stab  any  other  person  with 
a  knife,  dirk,  sword  or  other  deadly  weapon,  without  killing  suoh  person, 
he  shall  be  fined  not  less  than  $60  nor  more  than  $600,  or  oonfined  in  the  jail 
not  less  than  ciz  months  nor  more  than  one  year,  or  both,  in  the  disoretion 
of  the  jury. "    (Kentucky  Statutes,  section  1243. ) 

It  win  be  observed  that  the  instruotion  of  the  court  defining  the  offense 
does  not  follow  the  language  of  the  statute.  By  the  instruotion  of  the  court 
the  offense  consists  in  shooting  in  sudden  heat  and  passion  without  preTious 
malice.  By  the  statute  it  consists  in  shooting  "in  a  sudden  affray,  or  io 
sodden  heat  and  paeslon,  without  previous  malice  and  not  in  self-defense." 
The  words  *'in  sudden  affray"  are  not  synonymous  with  the  words  "in 
sudden  heat  and  passion."  The  statutory  offense  is,  therefore,  different 
from  that  defined  in  the  instruction,  and  under  the  evidence  in  the  case  the 
jury  might  well  have  concluded  that  the  shooting  was  done  in  a  sudden 
affray,  and  inasmuch  as  they  were  allowed  by  the  statute  to  graduate  the 
punishment,  according  as,  in  their  judgment,  the  defendant  was  in  the 
wrong,  the  failure  of  the  court  to  define  the  offense  properly  to  the  jury 
was  prejudicial  to  the  defendant,  and  in  view  of  the  severity  of  the  ver> 
diet  under  the  evidence  we  are  of  opinion  a  new  trial  should  be  had.  The 
testimony  teifded  strongly  to  show  that  while  appellant  was  talking  to 
another,  Thompson  approached  them,  and  without  proper  cause,  insulted 
appellant  twice  very  grossly,  following  this  up  with  a  tb'reatening  attitude, 
and  that  appellant  thinking  he  was  about  to  draw  a  weapon,  drew  his  pistol 
and  fired  the  shot  io  question,  and  when  Thompson  said  he  was  unarmed  ap^ 
pellant  replied  that  then  he  would  not  hurt  him.  If  the  court  had  instructed 
the  jury  that  if  the  defendant  did  the  shooting  in  a  sudden  affray  they 
should  fix  his  punishment  at  a  fine  of  not  less  than  |60  nor  more  than  $600, 
or  imprisonment  not  less  than  six  months  nor  more  than  one  year,  or  both, 
they  might  have  rendered  a  different  verdict.  As  the  statute  creating  the 
offense  provides,  as  an  element  of  the  offense,  that  the  shooting  must  be  not 
in  self-defense,  it  is  better  that  the  instruotion  should  follow  the  statute  in 
this  particular  In  defining  the  offense. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


GERMAN  INSURAN-CE  BANK  v.  FABEL.  &o. 

(Filed  February  20,  1003— Not  to  be  reported. ) 

Usury— Surety— Where  a  surety  gives  his  individual  note  in  satisfaction  of 
a  debt  which  had  been  previously  carried  by  principal  and  surety  it  is  not 
suoh  a  novation  as  to  deprive  the  surety  of  the  right  to  purge  the  note  of  alV 
usury  which  had  accrued  before  as  well  as  after  he  assumed  the  debt. 

O.  A.  Wehle  for  appellant. 

M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

vol.  21—109 
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The  appellee,  Louise  Fabel,  brouffbt  this  suit  as  admiuistratriz  with  the 
^ill  annexed  of  the  estate  of  Margaretha  Fabel  for  a  settlement  of  her  ac- 
counts, to  ascertain  the  indebtedness  of  the  estate  and  for  a  pale  of  a  suffi- 
oient  amount  of  real  estate  to  pay  it.  Appellant,  the  German  Insurance 
Bank,  was  made  a  defendant  and  filed  an  answer,  in  which  they  allege  that 
Margaretha  Fabel,  on  the  14th  day  of  July,  1800,  executed  to  them  her  prom- 
issory note,  due  four  months  after  date,  for  $6,000,  and  at  the  same  time 
pledged  and  delivered  to  them  certain  shares  of  stock  owned  by  her  as  col- 
lateral security.  They  admitted  that  the  note  contained  1291.42  of  usury, 
but  alleged  that  the  balance,  |4,7U8.58,  with  interest  from  the  17th  of  Novem- 
ber, 1900,  was  just,  due  and  unpaid,  and  ask  an  enforcement  of  their  lien 
and  a  sale  of  the  collateral  to  pay  this  balance. 

Appellee  replied,  and  denied  that  the  alleged  balance  set  up  by  the  bank 
was  the  true  amount  due  by  decedent.  And  in  the  second  paragraph  of  the 
reply  alleges  that,  on  the  80th  day  of  July.  1885,  F.  Fabel  &  Sons  and  Mar- 
garetha  Fabel  borrowed  from  the  bank  85,000,  for  which  they  executed  their 
Joint  promissory  note,  due  four  months  after  date;  that  there  were  numerous 
renewals  of  this  note  by  the  same  makers  to  the  bank,  at  which  interest  in 
«zcess  of  6  per  cent,  was  either  paid  or  added  to  the  principal ;  that  this  course 
of  dealing  was  kept  up  until  the  30th  of  December,  1895.  when  she  executed 
her  individual  note  to  the  bank  in  lieu  of  the  one  signed  by  F.  Fabel  & 
Sons  and  herself,  and  that  on  the  note  so  executed  she  paid  interest  at  the 
rate  of  7  per  cent,  and  8  per  cent,  per  annum  at  each  renewal  thereof,  and 
that  it  was  finally  Inerged  in  the  obligation  sued  on,  and  asked  that  the 
entire  usury  which  had  been  paid  from  the  date  of  the  original  loan  in  July, 
1886,  bhould  be  extracted. 

Appellants,  in  their  rejoinder,  admit  the  transaction  with  F.  Fabel  & 
Sons  and  Margaretlia  Fabel,  and  allege  that  there  was  due  on  the  old  note 
on  the  SOtb  of  December,  1895,  $4,705;  that  on  that  day  decedent  executed  to 
the  bank  her  note  for  $6,000,  the  proceeds  of  which  $4,877.50  were  placed  to 
her  credit,  and  that  she  checked  on  this  sum  to  pay  for  the  old  note,  and  ap- 
propriated the.  balance,  $173.50,  to  other  uses,  and  claims  that  this  transaction 
was  an  independent  loan  made  to  decedent  on  the  credit  of  the  stock,  and 
denies  that  the  usury  paid,  between  the  date  of  the  briginal  loan  and  the 
date  of  this  transaction  by  F.  Fabel  &  Sons  and  decedent,  can  be  legally  de- 
ducted from  the  obligation  sued  on.  A  demurier  was  sustained  to  this  re- 
sponse, and  $l,o63.31  of  usury  deducted  and  a  judgment  given  for  the  bal- 
ance of  the  plaintiff's  debt,  and  to  reverse  that  judgment  this  appeal  is 
prosecuted. 

Appellant  contends  that  as  the  proceeds  of  the  note  executed  by  decedent 
in  1895  were  placed  to  her  credit  and  were  in  excess  of  the  balance  due  upon 
the  old  obligation,  it  can  not  be  regarded  as  a  renewal  of  the  previous  debt, 
and  seeks  to  distinguish  this  transaction  from  numerous  others  of  similar 
character,  which  this  court  has  held  to  be  mere  renewals  and  devices  resorted 
to  to  escape  usury.  In  S.  Whinery  v.  R.  D.  Garrett,  &c.,  ante,  1658,  which 
was  decided  at  the  present  term  of  this  court,  A.  J.  Crawford,  principal,  and 
S.  Whinery  as  security,  borrowed  from  the  Somerset  Banking  Co.  $8,800  by 
note,  which  was  renewed  from  time  to  time  until  the  24th  of  January,  1896, 
interest  being  '^'aid  at  each  renewal  at  the  rate  of  8  per  cent. 
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Id  February,  1896,  Crawford  having  become  Insolvent.  Whinery  executed 
liiB  indivldaal  note  to  the  bank  for  the  balance  due,  which  he  renewed  from 
time  to  time,  making  like  pnyments  in  advance  of  intereet  by  way  of  diS- 
Dount.  He  was  sued  at  the  last  renewal  of  the  note  and  pleaded  usuryi 
The  trial  opurt  purged  the  note  of  all  usury  which  accrued  after  the  execu- 
tion by  Whinery,  but  refused  to  purge  the  usury  paid  up  to  that  time  by 
Crawford.  It  was  held  that  Whinery  was  entitled  to  have  all  the  usury  ex- 
tracted, which  had  been  paid  by  Crawford  from  the  date  of  the  original 
transaction.  In  the  Bank  of  Hussellville  v.  Cooke,  20  Ky.  Law  Bep.,  391,  It 
was  held  that  where  a  borrower  had  paid  usury  upon  an  indebtedness  which 
was  embraced  with  other  indebtedness  in  a  new  note,  he  had  the  right  to 
follow  such  usury  Into  the  new  obligation  and  recover  the  amount  so  em- 
braced therein.  In  Kendal  v.  Crouoh.  83  Ey.,  199,  it  was  held  that  dropping 
•of  the  principal  obligor  and  the  execution  of  a  new  note  by  the  surety  was, 
not  such  a  nnvation  as  would  deprive  the  surety  of  the  plea  of  usury. 

We  think  it  is  impossible  to  distiognish  on  principle  those  oases  from  the 
-one  at  bar,  arid  appellee  is  not  estopped  from  relying  upon  the  defense  of 
usury  in  the  obligation  sued  on  any  more  than  she  would  have  been  if  she 
had  merely  executed  a  note  to  the  hank  for  the  exact  amount  due  upon  the 
note  of  Fabel  &  Sons  and  herself,  which  she  took  up  and  paid  off. 

For  reasons  indicated  the  judgment  is  affirmed. 


FURNISH,  SUPT.  v.  SATTKRWHITE,  &c.,  COM'RS. 

(Filed  February  20,  1903.) 

Mandamus— 'Duty  of  superintendent  of  asylum  to  certify  claim  for  pre- 
miums of  insurance  to  the  auditor— This  action  was  instituted  for  a  man- 
damus to  compel  appellant,  as  superintendent  of  the  Central  Kentucky 
Asylum  for  the  Insane,  to  Join  the  president  of  the  board  of  commissioners  in 
certifying  to  the  auditor  of  public  accounts  for  payments  premiums  on 
insurance  effected  by  the  commissioners.  Held— That  the  chancellor  had 
authority  to  compel  appellant  as  superintendent,  he  being  a  ministerial 
•officer,  to  join  the  president  of  the  board  in  certifying  said  claim  to  the 
auditor  foi  payment,  as  section  234,  Kentucky  Statutes,  expressly  directs  the 
commissioners  to  keep  the  building  and  furniture  constantly  insured,  and 
<iireots  that  the  premiums  shall  be  certified  to  the  auditor  as  above  stated, 
•Section  230,  Kentucky  Statutes,  prescribing  the  general  duties  of  the  steward, 
<loes  not  conflict  with  the  duty  of  the  superintendent,  under  section  284. 

Dallam  &  Gordon  for  appellant. 

Carroll  &  Carroll  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  Instituted  in  the  Jefferson  Circuit  Court,  Chancery 
i)rancb,  second  division,  by  the  appellees,  who  are  the  commissioners  of 
-Central  Kentucky  Asylum  for  the  Insane,  against  the  appellant,  who  is  the 
superintendent  of  said  institution,  for  the  purpose  of  obtaining  a  writ  of 
tnandamus,  requiring  him  to  join  with  the  president  of  the  board  of  com- 
tDiseioners  of  said  institution  in  certifying  to  the  auditor  of  public  account^ 
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the  amoaot  of  the  premiums  doe  on  oertain  ooDtraots  of  iDsnrance  effected-* 
by  the  board  of  commissioDerB  upoD  the  bulldlDgs  and  furnitare  of  said  io— 

BtitUtiOD. 

The  appellees,  who  were  plalotlff's  below,  in  their  petition  state  that  Id 
pnrsuaifoe  of  seotion  834  of  the  Kentucky  Statutes  they  have  effected  con- 
tracts  of  insurance  upon  the  buildings  and  furniture  of  the  Institution  of 
which  they  have  charge,  insuring  them  against  loss  by  fire;  that  appellee,  T. 
P.  Satterwhite,  who  is  president  of  the  board  of  commissioners  of  said  in- 
stitution, has  certified  to  the  auditor  of  public  nccounts  of  the  State  of  Ken- 
tucky the  amount  of  the  premiums  due  on  such  insurance,  but  the  defend- 
ant, J.  G.  Furnish,  who  is  superintendent  of  said  institution,  has  failed  and 
refused  to  certify  the  amount  of  said  premiums  to  the  auditor,  and  they  fur- 
ther state  that  because  of  bis  failure  to  certify  the  amount  of  said  premiums 
no  warrant  has  been  issued  by  the  auditor  in  payment  of  said  premiums, 
and  that  the  certification  of  the  defendant  is  necessary  to  secure  said  war- 
rant, and  tliat  unless  said  certification  is  obtained,  and  said  warrant  issued, 
the  policies  of  insurance  on  the  buildings  and  furniture  of  said  asylum  will 
be  cancelled,  and  said  property  left  unprotected  frum  loss  by  fire. 

After  the  filing  of  this  petition  the  appellant  filed  a  general  demurrer  to 
the  same,  and  without  waiving  said  demurrer,  filed  bis  answer,  consisting 
of  three  paragraphs.  The  answer  of  appellant  admits  that  the  commissioners 
had  obtained  the  insurance  on  the  buildings  and  furniture  as  set  out  in  the 
petition,  and  that  be  has  been  requested  to  certify  the  amount  of  the  pre- 
miums due  for  same,  and  has  refused  so  to  do.  He  denies,  however,  that  it  is 
his  duty  to  certify  the  premiums  on  insurance  effected  by  the  board  of  com- 
missioners, claiming  that  it  ie  the  duty  of  the  steward  of  said  institution, 
one  Samuel  Fulton,  under  the  direction  of  the  appellant,  to  effect  said  in- 
surance, and  pleads  and  relies  upon  the  fact  that  it  has  been  the  custom  at 
the  said  institution  for  the  board  of  commissioners  to  authorize  the  steward 
to  purchase  insurance  as  well  as  other  supplies,  and  that  on  a  former  oc- 
casion, to  wit,  the  12th  day  of  January,  1901,  the  board  of  commissioners 
passed  a  resolution  directing  said  Fulton,  the  steward  of  said  institution,  to 
purchase  insurance  of  $60,000,  which  said  Fulton  did,  and  his  action  was 
afterwards  approved  by  the  said  board. 

The  learned  chancellor  below  overruled  defendant's  demurrer  to  the  peti- 
tion, sustained  appellees'  demurrer  to  all  the  paragraphs  of  appellant's  an- 
swer and  awarded,  as  a  final  judgment  on  the  pleadings,  a  writ  of  mandamus 
against  the  appellant  as  prayed  for  in  the  petition,  directing  and  command- 
ing him  to  certify  to  the  auditor  of  public  accounts  the  amount  of  the  pre- 
miums on  the  policies  of  insurance  on  the  buildings  and  furniture  of  Cen- 
tral Kentucky  Asylum  for  the  Insane,  which  had  been  placed  by  the  appellees 
as  commissioners  of  said  institution.  A  writ  of  mandamus,  as  defined  by 
section  477  of  the  Civil  Code,  is  an  order  of  a  court  of  competent  and  orig- 
inal jurisdiction,  commanding  an  executive  or  ministerial  olBoer  to  perform 
an  act  or  omit  to  do  an  act  the  performance  or  omission  of  which  is  enjoined 
by  law.  The  appellant  is  a  ministerial  ofiScer  of  the  Commonwealth  of 
Kentucky,  having  charge  of  one  of  its  charitable  institutions. 

The  question  of  the  correctness  of  the  judgment  rendered  by  the  oonrt 
below  depends  upon  whether  or  not  it  was  the  duty  of  appellant  to  make» 
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*%!)«  oertifloation  whloh  he  admits  he  has  refuted  to  perform.  SeotloD  S84  of 
^he  Keotaoky  Statutes  proTides  as  follows:  *'The  board  of  oommlsslouers  of 
-each  Institution  (oharitable  institutions)  shall  keep  the  buildings  and  fur- 
niture of  the  institution  constantly  insured,  and  the  amount  of  the  pre- 
miums on  such  insurance  shall  be  certified  to  the  auditor  by  the  superin- 
tendent and  president  of  the  board  of  oommissi oners,  and  thereupon  the 
-auditor  shall  draw  his  warrant  for  the  amount  upon  the  State  treasury, 
payable  to  the  superintendent/' 

It  is  very  difficult  to  understand  how   language  could  make  more  plain 
than  does   this  section  that  it  is  the  duty  of  the  board  of  commissioners  of 
the  institution  in  question  to  keep  the  buildings  and  furniture  of  the  institu- 
tion insured,  and  that  it  is  the  duty  of  the  appellant  to  make  the  certifica- 
tion therein  required.    Appellant,  however,  contends  that  the  procurement 
of  the  insurance  in  question  is  governed  by  section  280  of  the  Kentucky 
statutes,  which  is  as  follows:  "The  steward  of  each  institution,  by  direc- 
tion of  the  superintendent,  shall  purchase  and  furnish  to  the  institution  all 
Tieeded  supplies,  of  every  description,  and  shall  consult  him  as  to  the  char- 
acter,  quantity  and   quality  of  all  such  supplies.    They  shall   be  bought 
where  they  can  be  bought  obeapest,  due  regard  being  paid  to  quality  as  well 
as  price.    He  shall  not  draw  on  the  treasurer  for  money  to  pay  for  such  sup- 
'plies,  in  whole  or  in  part,  but  shall  cause  itemized  accounts  of  the  same  to 
be  made,  in  the  name  of  the  sellers  against  the  institution,  setting  forth 
^separately  the  date  of  purchase  and  the  name  and  price  of  each  article  pnr- 
t)hased,  and  shall  present  the  accounts,  endorsed  by  the  superintendent,  to 
the  board  of  commissioners  for  allowance,  and  he  shall  carefully  enter  in  a 
book  kept  for  that  purpose  the  number,  dates  and  amounts  of  warrants 
issued  by  the  president  for  the  payment  of  the  accounts  for  supplies  pur- 
-^hased  by  him,  and  the  name  of  the  persons  in  whose  favor  they  are  made.'* 

It  Is  seriously  contended  by  appellant  that  the  insurance  provided  for  by 
aection  994  comes  under  the  head  of  supplies,  which  the  steward  is  required 
to  purchase  by  the  terms  of  section  230,  and  the  construction  thus  contended 
for  is  thought  to  be  aided  by  the  fact  that  section  288  requires  the  steward  to 
make  monthly  reports  to  the  superintendent  of  his  acts  and  doings;  and  the 
-condition  of  the  farms  and  gardens,  and  the  number  and  character  and  con- 
•dition  of  the  stock  under  his  care  and  control,  and  that  in  the  statutory 
form  for  this  monthly  report  is  contained  the  item,  among  other  things, 
^'insurance." 

An  analysis  of  section  280  shows  that  all  of  the  supplies  mentioned  therein, 

^  be  purchased  by  the  steward  under  the  direction  of  the  superintendent, 

are  such  as  are  to  be  paid  for,  after  the  accounts  are  allowed  by  the  oom- 

mlssioners,  out  of  the  treasury  of  the  institution,  whereas  the  premiums  for 

the  insurance  provided  for  by  section  224  is  to  be  paid  by  warrant  of  the 

-auditor  upon  the  State  treasury.    Nor  does  the  fact  that  the  printed  form  of 

the  steward's  monthly  report  contains    the    item   "insurance"  add  any 

weight  to  appellant's  argument.    This  report  is  intended  to  show  the  total 

monthly  expenditures  of  the  institution,  and  as  the  greater  part  of  this 

inonthly  expenditure  is  made  up  of  items  which  the  steward  is  required  to 

'purchase,  as  a  matter  of  convenient  book-keeping,  it  is  also  required  to 

-mho^  certain  fixed  charges  with  which  the  steward  has  nothing  to  do.    For 
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iDBtanoe,  the  first  item  od  said  form  is  the  payroll,  shoeing  the  salaries  of 
all  the  oflQoers,  and  wages  of  all  the  employes.  It  will  Dot  be  contended  that 
these  salaries  are  supplies  to  be  purchased  by  the  steward,  witbio  the  mean- 
iDg  of  section  230,  because  with  the  salaries  of  the  officers  and  assistants 
he  has  nothing  whatever  to  do,  they  are  regulated  and  provided  for  by  section 
940  of  the  Kentucky  Statutes,  and  yet  this  item  is  required  to  appeac  in  hia 
monthly  report,  just  as  the  item  of  insurance  is  required  to  appear  there. 

We  do  not  think,  however,  that  it  needs  any  further  argument  to  demon- 
strate that  the  learned  chancellor  below  was  correct  in  all  the  orders  and 
the  judgment  entered  by  him  in  this  case.  We  freely  admit  the  pilnciple  of 
law  so  earnestly  contended  for  by  counsel  for  appellant,  that  it  is  the  duty  of 
the  court  to  give  force  and  effect  to  every  provision  of  a  statute,  except  in  oasea 
of  absolute  and  irreconcilable  incongruity;  and  this  plain  and  irreconcilable 
incongruity  would  clearly  arise  if  this  court  should  abrogate  the  plain 
letter  of  the  law,  as  contained  in  section  S34,  by  giving  the  construction 
contended  for  by  appellant  to  section  230,  a  construct idn  not  only  clearly 
and  unmistakably  irreconcilable. and  incongruous  to  the  plain  letter  of  sec- 
tion 224,  but  equally  irreconcilable  and  incongruous  to  the  plain  letter  of 
section  230.  By  giving  the  constuction  contended  for  by  appellees  to  the 
two  sections  in  question,  every  word  in  each  can  be  enforced  without  the 
slightest  incongruity. 

The  fact  that  the  board  of  commissioners  may  have  heretofore  ordered 
the  steward  to  effect  the  insurance  on  the  buildings  and  furniture  of  their 
Institution,  and  afterwards  ratified  his  action  in  the  premises,  not  only  does 
not  militate  against  the  construction  contended  for  by  appellees,  but  very 
plainly  militates  against  the  construction  contended  for  by  appellant.  If  it 
had  been  the  duty  of  the  steward  to  effect  insurance,  under  the  superintend- 
enoy  of  appellant,  there  would  have  been  no  need  for  any  order  or  request 
upon  the  part  of  appellees  for  him  to  perform  said  duty;  and  the  fact  that 
he  took  orders  from  appellees,  as  to  his  duty  concerning  the  insurance  in 
question,  at  least  tends  to  show  that  he  did  not  consider  it  an  independent 
duty  on. his  part  to  effect  the  insurance. 

As  the  judgment  of  the  learned  chancellor  below  is  entirely  in  harmony 
with  the  views  herein  expressed,  it  is  hereby  affirmed. 
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(Filed  February  20,  1903-Not  to  be  reported.) 

Criminal  law— Conspiring  to  injure  others— Confitltutinnal  law— Appellant 
was  indicted  with  others  under  section  1341a,  Kentucky  Statutes,  for  the 
crime  of  unlawfully  confederating  with  others  and  whipping  D.  unmerci- 
fully. Appellant's  only  defense  was  an  alibi,  and  the  jury  having  weighed 
all  the  evidence,  found  him  guilty  and  fixed  his  punishment  at  nonflnement 
in  the  penitentiary  for  one  year,  from  which  he  prosecutes  an  appeal.  It  1» 
insisted  that  said  act  is  in  violation  of  section  61  of  the  Constitution,  In 
that  it  relates  to  more  than  one  subject.  Held— That  the  act  relatea  to  bat 
one  general  subject,  and  is  not  unconstitutional.  The  evidence  supports  th» 
verdict.  .^ 

Sweeney,  Ellis  &  Sweeney  for  appellant. 
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GliftoD  J.  Pratt  aod  M.  B.  Todd  for  appellee. 
Appeal  from  Daviess  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Hobaon. 

• 

Appellant,  John  Weber,  was  indloted  under  seotion  1941a,  subsection  1^ 
Kentucky  Statutes,  for  the  crime  of  unlawfully,  willfully  and  feloniously 
•onfederating  with  oertaln  other  persons  for  the  purpose  of  intimidating 
and  injuring  William  Dowdell.  He  was  convicted,  and  punishment  was 
fixed  at  one  year's  confinement  in  the  penitentiary.  The  proof  shows  that 
a  party  of  men  came  to  Dowdell's  house  about  half  past  10  o'clock  at  night, 
tied  him  to  a  tree  and  whipped  him  unmercifully.  There  is  no  controversy 
on  this  point  in  the  evidence,  and  there  is  no  attempt  to  show  any  facta 
in  mitigation  of  the  offense  or  to  attack  in  any  way  Dowdell's  credibility  or 
character.  The  only  defense  made  by  the  defendant  is  that  he  was  not  pres- 
ent and  had  nothing  to  do  with  the  act.  He  introduced  proof  tending  to 
establish  an  alibi,  but  the  evidence  was  conflicting  as  to  his  whereabouts  at 
the  time  the  offense  was  committed,  and  there  being  positive  testimony  of 
several  witnesses  that  he  was  present,  assisting  in  the  whipping  of  Dowdell, 
we  can  not  disturb  the  verdict  of  the  jury  on  the  facts. 

It  is  earnestly  insisted  that  the  statute  is  invalid  under  section  61  of  the 
Constitution,  which  provides  that  no  law  enacted  by  the  general  assembly 
shall  relate  to  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title.  The  title  to  the  act  is  in  these  words:  **An  act  to  prevent  lynching 
and  injury  to  and  destruction  of  real  and  personal  property  in  this  Com- 
monwealth at  the  hands  of  mobs  or  other  riotous  assemblages,  and  to  prevent 
the  posting  and  circulation  of  threatening  letters  and  to  prescribe  penalties 
for  the  enforcement  of  \ts  provisions." 

The  act  is  in  eleven  sections,  and  all  its  provisions  are  germane  to  the  sub- 
ject expressed  in  the  title.  The  general  subject  of  the  act  is  the  better 
preservation  of  the  public  peace  and  the  suppression  of  mobs  and  other  un- 
lawful confederations.  The  whole  of  the  act  relates  to  this  subject.  While 
the  title  of  the  act  might  have  been  more  concisely  expressed,  it  seems  to  ua 
to  state  the  subject  of  legislation  with  sufflcient  clearness  to  indicate  to  a 
person  of  ordinary  intelligence  what  was  meant.  It  is  true  the  first  section 
of  the  act  provides  against  persons  banding  themselves  together  for  the  pur- 
pose of  injuring  or  disturbing  another ;  the  second,  against  those  banding 
themselves  together  for  the  purpose  of  Injuring  or  destroying  proi)erty;  the 
ninth,  against  those  who  send  or  put  up  a  threatening  notice  or  letter.  But 
all  these  things  have  a  natural  connection,  and  fall  under  the  general  subject 
which  the  legislature  had  in  mind.  The  work  of  the  legislature  would  be 
interminable  if  such  matters  as  these  must  all  be  put  in  separate  bills  and 
could  not  be  united  in  one  act.  The  sending  of  threatening  letters  has  a 
natural  connection  with  the  subject  of  the  act,  because  such  letters  and  no- 
tices are  means  commonly  employed  to  terrify  and  annoy  citizens  by  the 
lawless  persons  aimed  at  in  the  other  sections  of  the  act.  The  subject  of 
legislation  under  section  51  of  the  Constitution  may,  as  has  often  been  held 
by  this  court,  be  very  broad  in  its  nature.  Thus  the  act  of  February  15, 1854, 
was  entitled  ''An  act  to  provide  for  the  appointment  of  special  judges  of  the 
county  court  and  police  or  city  courts,  and  under  this  title  there  was  a  pro- 
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TisioD  autborlzlng  the  boldinic  of  speolal  terms  of  the  ooanty  oourt  by  tbe 
regular  judge.  It  was  beld  that  the  general  subject  embraced  was  that  of 
courts,  and  that  tbe  section  referred  to  was  not  foreign  to  tbe  subject  ex- 
pressed in  tbe  title,  but  had  a  natural  connection  therewith.  (Jacobs  y.  L. 
&  N.  B.  R.  Co..  78  Ky.,  968.)  So  tbe  title  to  tbe  act  of  March  dO,  1876,  was 
In  these  words:  **An  act  to  regulate  the  civil  jurisdiction  of  justices  of  the 
peace,  police  judges  and  quarterly  courts  and  the  appellate  jurisdiction  of 
circuit  courts  from  judgments,  and  to  authorize  the  quarterly  courts  to  ap- 
point clerks." 

The  court  said  that  tbe  title  went  more  into  detail  than  it  should  have 
done  and  was  objectionable  for  want  of  precision,  but  tbe  act  related  to  only 
one  general  subject.  (Allen  v.  Hall,  77  Ey.,  85. )  To  same  effect,  in  sub- 
stance, are  MeArthur  v.  Nelson,  81  Ky. ,  67;  Commonwealth  r.  Godsbaw,  92 
Ky.,  485;  Conley  ▼.  Commonwealth,  98  Ky.,  185;  L.  &  O.  T.  R.  Co.  ▼.  Bal- 
lard, 60  Ky.,  166;  Cbilds  v.  Drake,  69  Ey.,  146. 

Section  10  of  tbe  act  is  as  follows:  ''In  any  prosecution  under  this  act  It 
shall  be  no  exemption  for  a  witness  that  bis  testimony  may  incriminate 
himself;  but  no  such  testimony  given  b^  tbe  witness  shall  be  used  against 
him  in  any  prosecution  except  for  perjury,  and  he  shall  be  discharged  from 
all  liability  for  any  violation  of  this  act  so  necessarily  disclosed  in  Ms  testi- 
mony." 

Bud  Speaks,  who  was  jointly  indicted  with  appellant,  was  introduced  as 
a  witness  for  the  Commonwealth  on  tbe  trial.  Appellant  asked  the  court  to 
charge  Speaks  that  be  need  not  answer  any  question  unless  be  voluntarily 
desired  to  do  so.  Tbe  court  declined  to  so  insfcruct  tbe  witness,  and  of  this 
appellant  complains.  Speaks  did  not  decline  to  testify  or  to  answer  the 
questions  asked  him,  and  we  are  unable  to  see  that  appellant  has  any  ground 
of  complaint  in  this  matter.  Under  tbe  statute,  when  Speaks  testified  on 
tbe  trial  of  appellant,  be  was  discharged  from  all  liability  for  the  violation 
of  the  act  disclosed  in  his  testimony,  and  be  could  not  thereafter  be  pan- 
Ished  therefor.  His  testimony  did  not  incriminate  him,  but,  on  tbe  contrary, 
it  put  an  effectual  bar  between  him  and  punishment  for  the  offense. 

Tbe  court  gave  tbe  jury  an  instruction  to  the  effect  that  appellant  could 
not  be  convicted  on  tbe  testimony  of  an  accomplice,  unless  properly  oorrob- 
orated.    But  it  is  complained  that  the  court  refused  to  instruct  the  jury  that 
they  could  not  convict  tbe  defendant  unless  they  believed  from  tbe  evidence 
beyond  a  reasonable  doubt  that  tbe  defendant,  and  one  or  more  of  tbe  parties 
Darned  in  the  indictment  other  than  Speaks,  confederated  together  for  tbe 
purpose  of  whipping  Dowdell.    This  instruction  was  properly  refused,  for 
although  the  Commonwealth  had  disabled  itself  from  prosecuting  Speaks 
by  making  a  witness  of  him,  the  fact  remained,  if  his  testimony  was  true. 
that  be  did  confederate  with   the  appellant  for  tbe  purpose  of  whipping 
Dowdell,  and  the  charge  in  the  indictment  was,  therefore,  sustained  by  the 
«vidense.    To  adopt  the  rule  urged  by  tbe  learned  counsel  would  be  to  de- 
prive the  Commonwealth  of  all  benefit  from  this  section  where  there  wen 
only  two  in  the  conspiracy,  for  if  in  this  event  one  of  the  conspirators  was 
introduced   as  a  witness  for  the  State,  the  other  could  never  be  convieted, 
however  clearly  bis  guilt  might  be  shown.    We,  therefore,  conclude  that  tbe 
statute  in  question  is  not  in  violation  of  tbe  Constitution,  and  that  there 
was  no  substantial  error  on  tbe  trial. 
Judgment  affirmed. 
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MOORB.  &o.  V.  METZ. 

C  Filed  February  84,  1908— Not  to  be  reported. ) 

Guardian  and  ward— Bills  and  Dotes— Appellant,  as  guardian  of  her  two 
Infant  children,  executed  a  note  to  appellee  for  $460.82,  reoitinx  that  it  was 
executed  for  merchandise  necessary  for  the  use  and  benefit  of  the  children. 
In  an  action  on  said  note  the  proof  showed  that  said  guardian  and  her 
father's  family  resided  together  as  one  family  on  the  land  belonging  to  the 
Infants,  and  that  an  account  for  several  years  was  made  wibb  appellant  for 
•all  members  of  the  family  indiscriminately,  and  several  payments  were 
made  on  said  account  out  of  the  proceeds  of  the  farm.  Held— That  as  the 
payments  made  amount  to  as  much  as  the  articles  furnished  to  the  Infants, 
Appellee  can  not  subject  their  land  to  the  payment  of  the  note. 

S.  W.  Forgy  for  appellants. 

W.  S.  Pryor  and  B.  B.  Petrie  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson.  * 

Katie  and  Mattle  Moore  owned  a  farm  in  Todd  county  devised  to  them  by 
their  grandfather.  They  were  infants  of  tender  years  and  their  mother,  Ida 
Moore,  qualified  as  their  guardian.  On  August  17,  1896,  she  executed  to  ap- 
pellee, J.  Metz,  the  following  note : 

"One  day  after  date  I  promise  to  pay  to  the  order  of  J.  Metz  $469.29,  at  6 
per  cent.  Interest  from  date  until  paid,  for  value  received  in  merchandise 
^hieh  was  necessary  for  the  use  and  benefit  of  my  children. 

"IDA  MOORE, 
"Guardian  for  Katie  and  Mattie  Moore." 

Metz  filed  this  suit  on  the  note,  alleging  that  W.  B.  Cooke  was  her  surety; 
that  he  and  she  were  insolvent;  that  he  furnished  the  goods  for  which  the 
note  was  given  at  her  request  for  the  children,  and  that  the  same  was  neo- 
easary  for  them,  consisting  of  shoes,  clothing  and  the  like;  that  the  only 
estate  of  the  wards  was  the  land,  and  that  the  guardian  spent  the  income 
from  the  land  as  fast  as  It  accrued.    He  attached  the  rent  of  the  land,  $800, 
«nd  on  final   hearing  the  court  subjected  the  rent  to  the  payment  of  the  debt. 
He  filed  with  his  petition  an  itemized  account  of  the  goods  sold  for  the  use 
of  the  wards.    All  th«  allegations  of  the  petition  were  denied  by  the  answer. 
The  proof  shows  that  Ida  Moore,  with  her  two  children,  who  were  quite 
young,  moved  to  the  land  soon  after  it  was  devised  to  them,  and  made  her 
home  there,  her  father  and  mother  also  living  with  her.    The  father,  W.  B. 
Cooke,  died  some  years  ago  insolvent.    The  guardian  has  never  made  a  set- 
tlement of  her  acoounts,  and  is  also  insolvent.    They  all  lived  on  the  land 
«■  one  family  for  many  years,  and  were  all  supported  out  of  the  products  of 
the  place.    The  guardian  kept  no  acoounts,  and  her  father  seems  to  have  con- 
ducted the  farming  operations.    The  account  with  Metz  is  of  many  years' 
standing.    It  appears  to  have  been  opened  previous  to  the  year  1886,   but 
fleems  to  have  been  settled  down  to  February   18,   1890,   at '  least  fhe  books 
produced  on  the  trial  begin  the  account  at  that  date,  and   no  balance  is 
brought  over,  although  it  appears  from  the  evidence  that  the  account  is 
much  older  than  that.    The  account  is  entered  on  the  book  in  these  words : 
** Mrs.  Ida  Moore,  debtor."    Things  that  were  bought  for  Mrs.  Moore  per- 
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■onally,  or  for  her  father  or  mother,  or  the  servaDta  or  for  family  supplies 
are  all  entered  od  thia  aooouDt,  ae  well  as  thioitB  bought  for  the   two   ^irla^ 
without  any  distinotion.    From  February  18,  1800,  to  August  3,  1801,  the  ac- 
count foots  up  $175  66.    There  is  a  credit  of  $60  cash,  followed  by  this  entry  r 
"August  S7,  settled  by  note  four  months  after  date."    On  September  2  the 
aooount  begins  again,  and  runs  along  until   January  28,   1804,  when  the 
amount  of  it  footed  up  $457.11.     There  were  cash  credits  on  the  book  for  $940, 
leaving  a  balance  of  $217.11,  which  is  followed  by  this  entry:   "Settled   by 
note  one  day  after  date. "    Neither  of  these  notes  are  produced,  nor  is  it  ez> 
plained  what  has  become  of  them.    The  account  begins  again   on   April  80 
and  runs  until  March  S,  1808,  when   it  footed  up  $354.31,   and   there  were 
credits  for  cash,  $167.    Underneath  this  entry  are  these  words:  "Settled  by 
note  as  guardian  for  Kate  and  Mattie  Moore."    This  is  the  first  thing  on  the- 
books  as  to  the  guardianship  or  as  to  the  account  being  against  the  infants. 
In  addition  to  the  credits  we  have  named,  which  appear  on   the   books,   re- 
geipts  are  filed  for  other  payments,    which  Metz  says  were  applied  by   him 
to  the  payment  of  the  other  parts  of   the  account  not  got  for  the  infants. 
From  an  inspection  of  the  books  and  the  itemized  account  filed  with  the  pe> 
tition  it  is  reasonably  clear  that  this  account  was  made  out  by  going  over 
the  books  and  selecting  such  items  as  fieemed  to  be  for  the  use  of  the  wards^ 
although  there  is  nothing  on  the  books  themselves  to  show   fnr  whom   the 
goods  were  bought,  and  they  are  all  charged,  like  the  other  items,  to  Ida  C. 
Moore.     The  cradlta  paid  on  the  account   first  and  last  amount  to   more 
than  the  amount  which  it  is  charged  was  got  for  the  benefit  of  the  infants. 
Mrs.  Moore  testifies  that  she  had  no  conversation  with  Metz  in  regard  to  her 
children's  estate,  and  denies  that  any  part  of  the  account  was  sold  on  her 
credit  as  guardian.     But,  however  this  may  be.  it  is  apparent  from  the  ac- 
count itself  that  no  distinotion  was  made  between  the  things  got  for  the 
wards  and  those  got  for  other  purposes.     It  is  also  reasonably  clear  that  the 
account  previous  to  1800,  which  presumably  was  against  Mrs.  Moore,  has 
been  settled.    The  payments  made  since  then  were  all  made  from  the  pro- 
duce of  the  farm  of  the  wards.    The  guardian  has  not  settled  her  accounts. 
We  can  not  tell,  therefore,  how  she  stands  with  her  wards.    The  goods  sued 
for  were  all  charged  to  her  individually,  and  not  as  guardian.    The  money 
that  has  been  paid  upon  the  account  was  evidently  the  money  of  the  wards 
or  derived  from  their  estate,  for  the  guardian  had  no  other  resources.    Their 
money  has,  therefore,  paid  for  as  much  of  the  account  as  they  received  the 
benefit  of,  so  far  as  the  proof  shows.     Under  the  evidence  we  do  not  think 
Mrs.  Moore  was  warranted  in  giving,  as  guardian,  the  note  sued  on,  or  that 
it  ought  to  be  enforced  against  the  wards  as  a  liability  of  their  estate.     The 
bill  of  particulars  filed  by  appellee  foots  up  a  considerably  smaller  amount 
than  that  namf'd  in  the  note,  and  we  can  not  believe  the  note  was  executed  to 
close  thi:;  up.     Ou  the  contrary,  it  would  appear  to  have  been  prepared  since 
the  notH  WAS  given  for  the  purpose  of  sustaining  the  note.    Under  all  the 
evidence,  and  an'  inf^peotlon  of  the  books  tbpmselves,  our  conclusion  is  that 
the  note  was  given  for  the  entire  balance  owing  by  Mrs.  Moore  on  the  ac- 
count, counting  in  wimt  'vvns  nnpnid  on  the  notes  previously  executed;  and 
it,  therefore,  rpprfsented  >ier  de^t  and  not  the  debt  of  the  wards. 

Juili^nieuk  reversed,  with  dlrtctionti  to  discharge  the  attachment  and  dis- 
mils  the  petition. 
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COOK  T.  COMMONWEALTH. 
(Filed  February  84,  1908— Not  to  be  reported.) 

1.  Criminal  law— Yolantary  maDslaughter—lDstruotloDS— Appellant  prose^ 
OQtei  this  appeal  from  a  judgment  of  conviotion  for  voluntary  manslaugh. 
ter,  and  Insists  that  tbe  instruction  given  on  voluntary  manslaughter  waa 
erzoneous  and  prejudicial  in  so  far  as  it  used  the  following  words:  '*Upon 
such  provocation  as  was  reasonably  calculated  to  excite  ungovernable  pas- 
sion, they  should  find  him  guilty  of  manslaughter.'*  Held— That  said  in- 
struction was  substantially  correct  and  not  prejudicial.  The  use  of  the 
word  "avoiding,"  in  connection  with  the  words  "impending  danger,"  in 
tbe  Instruction  on  self-defense  was  not  prejudicial.  The  word  "feloniously" 
was  not  used  in  the  manslaughter  instruction,  but  it  was  not  necessary  to- 
U86  it.  The  use  of  that  word  is  only  required  in  an  indictment  for  murder 
and  in  a  murder  instruction. 

8.  New  trial— Newly -discovered  evidence— Appeals  — The  action  of  tha^ 
lower  court  in  refusing  a  new  trial  on  the  ground  of  newly- discovered  evi> 
dence  can  not  be  reviewed  on  appeal. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Faynter. 

The  appellant  seeks  a  reversal  on  two  grounds :  First,  newly-discovered 
evidence:  second,  errors  in  instructions. 

It  was  on  the  motion  for  a  new  trial  that  it  was  made  to  appear  that  evi- 
dence had  been  discovered  after  tbe  verdict  of  the  jury.  Section  881  of  the^ 
Civil  Code  provides  that  "the  decision  of  the  court  upon  challenges  to  tha 
panel  and  for  cause  upon  motion  tojiet  aside  an  indictment,  and  upon  motions 
for  a  new  trial,  shall  not  be  subject  to  ezeeption."  The  action  of  the  court 
in  refusing  a.  new  trial  can  not  be  reviewed  by  this  court.  (Nichols  v.  Com- 
monwealth, 11  Bush,  676;  Lewis  v.  Commonwealth,  93  Ey.,  888.) 

The  defendant  was  indicted  for  murder  and  found  guilty  of  manslaughter. 
Instruction  No.  8  was  on  voluntary  manslaughter,  in  which  the  court  told 
the  jury  that  if  they  believed  from  tbe  evidence,  beyond  a  reasonable  doubt, 
that  the  killing  was  not  done  in  his  necessary,  or  apparently  necessary,  self- 
defense,  but  was  done  in  sudden  beat  or  passion,  or  sudden  affray,  or  "upon- 
such  provocation  as  was  reasonably  calculated  to  excite  ungovernable  pas- 
sion, they  should  find  him  guilty  of  voluntary  manslaughter. "  It  Is  insisted 
that  this  is  in  error,  because  the  phrase  quoted  did  nut  define  any 
standard  by  which  tbe  jury  was  to  measure  the  question  of  provocation.  It 
is  true  the  language  gives  no  definition  of  what  kind  of  provocation  is  rea- 
sonably, calculated  to  excite  ungovernable  passion  so  as  to  reduce  the  killing 
to  manslaughter. 

In  Payne  v.  Commonwealth,  1  Mete,  874,  the  court  told  tbe  jary  if  the 
killing  was  done  upon  legal  provoeation  and  without  malice,  in  sudden  heat 
and  passion  and  not  in  self-defense,  they  were  to  find  the  accused  guilty  of 
manslaughter.  It  is  urged  that  tbe  language  in  question  is  equivalent  to 
saying  "legal  provocation."    We  do  not  think  so. 

This  court,  in  Lewis  v.  Commonwealth,  said:  "It  would  have  been  better 
to  have  told  the  jury  that  the  provocation  must  be  such  as  is  ordinarily  caK 
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oulated  to  ezoite  tbe  passiosfl  beyond  control."  In  the  inBtrnotlon  under 
■oonsideration  the  oonrt  used  the  words  "reasonably  oalonlated,"  which 
words  are  quite  as  proper  to  be  used  as  "ordinarily  calculated, "  and  are  just 
as  favorable  to  the  accused.  The  law  allows  the  jury  to  find  the  defendant 
nuilty  of  Toluntary  manslaughter  when  the  provocation  is  such  as  is  calcu- 
lated to  excite  the  passions  beyond  control.  The  expression  In  the  instruc- 
tion in  question,  "excite  ungovernable  passions,"  is  substantially  the  same 
-as  tBe  expression  "excite  the  passions  beyond  control,"  for,  if  ungovernable 
passions  have  been  excited,  they  are  necessarily  beyond  control.  If  the  pas- 
sions are  beyond  control,  they  are  certainly  ungovernable.  But  even  if  there 
was  error  in  the  instruction  in  the  particular?  mentioned,  it  could  not  be 
-complained  of,  because  it  did  not  prevent  the  jury  from  finding  the  appel- 
lant guilty  of  voluntary  manslaughter,  hence  did  not  prejudice  the  rights  of 
the  appellant.  The  purpose  of  the  instruction  was  to  enable  the  jury,  if  the 
4aots  warranted  16,  to  find  the  appellant  guilty  of  manslaughter,  instead  of 
murder.    It  accomplished  its  purpose. 

In  the  self-defense  instruction  this  language  appeared:  "And  there  rea- 
sonably appeared  to  him  no  other  safe  means  of  avoiding  impending  dan- 
ger."  If  he  could  have  averted  or  avoided  the  danger  it  was  his  duty  to  do 
80,  and  It  was  eminently  proper  to  put  the  expression  quoted  in  the  instruc- 
tion. The  word  "esoape"  has  been  used  in  instructions,  but  had  been  crit- 
icised, although  this  court  in  some  cases  since  the  criticism  upon  the  use  of 
that  word  has  aflQrmed  cases  where  it  was  used  in  the  instruction  on  self- 
defense.  The  word  "avez ting"  might  have  been  used  Instead  of  "avoid- 
ing," but  it  would  have  conveyed  the  same  idea.  The  word  "feloniously" 
was  not  used  in  the  manslaughter  instruction,  but  it  was  not  necessary  to 
use  it.  The  authorities  quoted  are  to  the  effect  that  in  an  indictment  for 
n[]urder  it  is  necessary  to  use  the  word  "feloniously,"  and  likewise  In.  the 
onurder  instruction. 

The  judgment  is  aflQrmed. 


BARNES  V.  BARNES,  &c. 
(Filed  February  34,  1003— Not  to  be  reported.) 

Liens— Rents— Purchase  money— This  action  involves  the  ascertainment  of 
«mount  of  purchase  money  for  land  paid  by  two  brothers  who  pnrobaaed 
eame  jointly;  also  the  amount  paid  by  their  surety;  also  an  account  of  In- 
terest and  rents.  The  true  basis  of  such  settlement  is  set  forth  in  the  opin- 
ion. 

W.  P.  Sandidge  and  Browder  &  Browder  for  appellant. 

Roark  &  Finn  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  1890  the  appellant,  William  B.  Barnes,  and  the  appellee,  Clarence 
Barnes,  his  brother,  purchased  a  small  lot  and  storehouse,  In  the  town  of 
Olmstead,  Logan  county,  Kentucky,  for  the  consideration  of  1700,  $S60  of 
^hlch  was  paid  in  cash,  and  for  the  balance  of  $860,  William  E.  Barnes  and 
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Glarenoe  Barnes,   as  prinolpals,   together  with   John   B.   Baroes,  aDother 
brother,  as  surety,  executed  their  promissory  note. 

lo  1809  William  E.  Barneff  Instituted  this  action  In  the  Logan  Circuit 
Court  against  his  brother,  Clarenoe  Barnes,  claiming  to  have  paid  the  1860^ 
cash  binreelf,  and  that  he  also  paid  off  and  discharged  the  note  of  $860  for 
the  remaining  part  of  the  consideration ;  and  praying  for  a  judgment  against. 
Clarenoe  Barnes  for  one-half  of  said  sums  thus  paid  by  him.  with  Interest 
from  the  date  of  payment  by  him  until  the  same  should  be  repaid  him  by 
Clarence  Barnes,  and  for  a  sale  of  the  property  to  satisfy  his  claim. 

Clarence  Barnes  filed  an  answer,  denying  that  William  E.  Barnes  paid  off 
the  purchase  price  of  said  house  and  lot,  and  alleging  that  William  E. 
Barnes  had  used  and  occupied  said  premises  for  a  number  of  years,  and  had 
failed  to  account  to  him  for  any  of  the  rents  of  said  property,  and  asked  a 

•  

judgment  against  William  E.  Barnes  on  his  counterclaim  and  set-off. 

In  the  action  thus  instituted  J.  B.  Barnes  intervened,  claiming  to  have< 
himself  paid  off  the  $850  note  executed  for  the  deferred  payment  on*  said 
house  and  lot  as  surety  for  his  brothers,  and  asking  that  he  be  adjudged  a 
lien  upon  the  house  and  lot  in  question  for  the  omount  thus  paid  by  him. 
The  allegations  of  this  pleading  on  the  part  of  J.  B.  Barnes  was  confessed 
by  Clarence  Barnes,  and  denied  by  William  E.  Barnes.  The  issues  wer& 
made  up  along  the  lines  thus  indicated,  and  the  case  was  referred  to  the 
commissioner  to  ascertain  the  rents  with  which  William  E.  Barnes  should 
be  charged;  the  taxes,  inHurance,  repairs  and  improvements  which  he  had 
made,  and  with  which  he  should  be  credited.  The  commissioner  reported 
that  he  should  be  cbargod  with  the  aggregate  sum  of  $860  rent,  and  that  he 
had  paid  out  for  taxes,  insurance  and  repairs,  the  sum  of  $845.  This  report 
of  the  commissioner  was  confirmed  by  consent  of  all  the  parties.  Tiie  evi- 
dence having  been  taken  on  the  issues  involved,  and  the  case  having  been 
heard  and  submitted,  the  court  entered  the  following  judgment:  "That  W. 
E.  Bf^nes  paid  the  first  payment  of  $360  upon  the  house  and  lot  iu  contro- 
versy, and  that  the  second  payment  of  $860  was  made  by  W.  E.  Barnes  and 
J.  B.  Barnes  jointly;  it  is,  therefore,  ordered  and  adjudged  that  .7.  B. 
Barnes  has  a  lien  upon  the  property  hereinafter  described  to  secure  him  in 
the  payment  of  one-half  of  the  second  payment,  which  was  made  by  him 
and  W.  E.  Barnes  jointly,  which  amounts  to  $290.75.  It  is  further  ordered 
and  adjudged  by  the  court  that  the  defendant,  Clarence  Barnes,  shall  recover 
of  the  plaintiff,  W.  E.  Barnes,  the  sum  of  $260,  with  interest  from  date,  for 
which  execution  may  issue,  the  amount  due  him  for  the  rent  of  the  place 
hereinafter  described,  after  deducting  taxes,  repairs  and  improvements,  to 
the  extent  of  $100.  making  a  total  reduction  of  $860,  $860  having  been 
collected  by  W.  E.  Barnes  for  rents.  It  is  further  ordered  that  the 
foUowlng-desoribed  property,  to  wit:  A  certain  storehouse  and  lot  or  par- 
cel of  ground  at  Olmstead,  Logan  county,  Kentucky,  described  aa 
follows:  ^'Beginning  at  a  stone  at  Olmstead  station,  on  the  Memphis  branch 
of  the  L.  &  N.  B.  R.,  thirty  feet  from  the  center  of  railroad  and  corner  to 
Wlntersinitb ;  thence  on  a  line  of  said  railroad  and  parallel  with  same  S.  4a 
W.  S.88  obalna  to  a  stone,  corner  to  B.  C.  Jenkins'  lot;  thence  S.  43  E.  2.49' 
obains  to  a  stone  in  the  middle  of  the  Ash  Spring  road,  and  corner  to  said 
Jenkins;  then  with  said  road  N.  5  E.  8.06  chains  to  the  beginning,  and  coD"^ 
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ialDlDg  1  B.  aud  17  P.,  being  the  same  bouse  and  lot  wbiob  was  coDveyed  to 
Clarence  Barnes  and  W.  E.  Barnes  by  the  Boyd  heirs,"  be  sold  at  the  oonrt- 
house  doof  in  Russellville,  Logan  county,  Ky,,  upon  a  credit  of  six  and 
twelve  months,  the  purchaser  being  required  to  give  bond  with  approved 
security,  bearing  6  per  cent,  interest  ^rom  date  of  sale  until  paid,  and  a  lien 
be  retained  upon  the  property  conveyed  for  the  purchase  money." 

As  to  the  claim  of  J.  B.  Barnes,  we  think  that  the  court  correctly  ascer* 
tained  that  he  paid  one-half  of  .the  note  for  the  deferred  payment  on  the 
house  and  lot  in  controversy,  and  was  entitled  to  a  lien,  by  subrogation,  for 
bis  debt  and  Interest.  As  to  the  issue  between  William  E.  Barnes  and  Clar- 
ence Barnes,  we  are  not  sure  that  we  understand  what  principle  governed 
the  lower  court  in  applying  the  facts  ascertained  by  the  judgment  and  agreed 
-oon^missloner's  report:  but  without  entering  into  any  analysis  of  the  jiidg> 
ment,  we  think  it  is  erroneous. 

The  report  of  the  commissioner,  confirmed  by  agreement,  should  have 
been*taken  as  a  basis,  to  wit:  Eight  hundred  and  fifty  dollars,  the  aggregate 
amount  of  rent  collected  by  William  E.  Barnes,  and  $846,  the  aggregate 
amount  of  taxes,  insurance,  repairs  and  improvements  paid  out  by  him. 
The  amount  of  each  annual  gale  of  rent  should  be  credited  by  the  amount 
expended  in  said  rental  year  for  taxes,  insurance,  repairs  or  improvements, 
and  the  balance  should  bear  interest  from  the  end  of  the  rental  year  until 
settled  as  herein  indicated.  One-half  of  the  aggregate  of  these  balances, 
with  interest,  will  show  what  William  E.  Barnes  owes  Clarence  Barnes. 
Then  one-half  of  the  1350  cash  paid  by  William  E.  Barnes,  with  interest 
from  the  time  of  payment  until  settlement  of  the  account  as  herein  provided 
for,  added  to  one-fourth  of  the  sum  paid  by  William  E.  Barnes  and  J.  B. 
Barnes  on  the  note  for  deferred  payment  of  purchase  looney,  with  interest 
from  time  of  payment  until  settled  herein,  will  show  what  Clarence  Barnes 
owes  William  £.  Barnes.  A  judgment  should  le  rendered  for  the  balance 
shown,  by  taking  the  less  of  these  two  sums  from  the  greater:  this  judg- 
ment  to  be  satisfied,  so  far  as  possible,  out  of  any  balance  of  the  purchase 
money  due  the  debtor,  after  payment  to  J.  B.  Barnes  of  his  first  lien  on  the 
whole  amount  realized  by  the  sale  of  the  property  herein  involved. 

We  have  not  attempted  to  be  minutely  accurate  in  giving  the  details  of 
this  case,  but  have  been  satisfied  with  such  substantia]  outline  as  we  think 
necessary  to  illustrate  the  conclusions  reached.  We  have  agreed  with  the 
lower  court  on  the  findings  of  facts,  but  have  differed  from  the  conclusions 
«s  to  the  application  of  those  facts  and  the  manner  of  stating  the  account 
between  William  E.  and  Clarence  Barnes. 

Wherefore,  the  judgment  is  aflSrmed  as  to  J.  B.  Barnes  and  reversed  as  to 
Clarence  Barnes,  with  directions  to  enter  a  judgment  as  to  him  consistent 
with  this  opinion. 


COPE,  &c.  V.  SLAYDEN,  &c. 

(Filed  February  24,  lQOS~Not  to  be  reported.) 

Void  judgment— Amended  pleading— Process— Homestead— The  cireutt 
court  had  set  apart  to  the  widow  and  infant  son  of  M.  a  tract  of  land  as  their 
homestead.    Tbs  infant  son  owning  an  undivided  interest  therein.    Appellee 
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iDBtituted  this  aotion,  alleging  that  be  was  the  owoer  of  an  undivided  one- 
fifth  interest  in  said  land  by  purchase  from  one  of  the  heirs,  subject  to  the 
hoioeitead  right  of  the  widow  and  child,  and  further  alleged  that  the  widow 
had  released  to  him  a  nne-flfth  interest  in  the  homestead,  and  prayed  that  the 
<oourt  divide  said  land  and  give  him  possession  of  one  fifth  thereof.  Process 
was  duly  served  on  the  petition.  Appellee,  by  leave  of  court,  filed  an  amended 
petition,  alleging  that  the  homestead  set  apart  to  the  widow  and  child  was 
of  greater  value  than  11,000.  and  prayed  that  the  court  so  adjudge,  and  set 
aside  to  him  one-fifth  in  value  of  the  whole,  adjoining  a  tract  of  land  owned 
by  hi<m.  No  process  was  served  on  this  amended  petition,  and  judgment  by 
default  was  rendered  according  to  the  prayer  of  the  amended  petition.  The 
foeiis  and  widow  instituted  this  action  in  substantia]  conformity  with  sec- 
tion 763,  Civil  Code  of  Practice,  to  vacate  this  judgment  as  void.  Held— 
That  the  amended  petition  set  up  a  separate  cause  of  aotion  from  that  In  the 
petition.  By  the  amended  petition  the  appellee  sought  to  hare  the  home- 
stead right  of  the  widow  and  child  contracted  fo  as  to  give  them  the  enjoy- 
ment of  a  smaller  number  of  acres,  alleging  that  the  original  number  of 
acres  set  aside  for  the  homestead  was  worth  more  than  11,000.  The  judg- 
ment rendered  on  this  amended  petition  without  service  of  process  was  void. 

W.  J.  Webb  for  appellants. 

Speight  &  Anderson  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  oonurt  by  Judge  Barker. 

This  aotion  was  instituted  by  the  appellants  in.  the  court  below  for  the 
purpose  of  vacating  a  judgment  in  the  case  of  W.  F.  Slayden  v.  B.  M.  Mason, 
&c.,  rendered  at  the  November  term,  1901,  of  the  Graves  Circuit  Court, 
which  appellants  claim  was  void.  This  proceeding,  while  n^t  exactly  ac- 
cording to  the  method  pointed  out  by  section  763  nf  the  Civil  Code,  for  the 
purpose  of  vacating  a  void  judgment,  substantially  oomplles  with  said  sec- 
tion, and  brings  up  the  question  on  this  appeal  as  to  whether  or  not  the 
judgment  rendered  by  the  court,  in  the  case  of  Slayden  v.  Mason.  &o. ,  is 
void,  or  merely  erroneous. 

The  circuit  court  of  Graves  county  had  set  aside  a  tract  of  land  as  a  home- 
stead to  B.  M.  Mason,  as  the  widow  of  T.  F.  Mason,  who  owned  said  tract 
of  land  at  his  death,  and  to  her  Infant  son,  Cleveland  Mason,  the  widow 
having  the  right  of  occupancy  during  her  life  and  Cleveland  Mason,  her 
son,  the  right  to  occupy  it  jointly  with  her  until  his  majority.  Cleveland 
Mason  was  also  the  owner  of  a  one-fifth;  appellants  were,  between  them,  the 
owners  of  three-fifths,  and  W.  F.  Slayden  was  the  owner  of  one  undivided 
one-fifth  Interest  in  remainder  In  said  land. 

With  this  state  of  facts  existing,  W.  F.  Slayden  instituted  an  action  in  the 
Graves  Circuit  Court,  wherein  he  set  up  in  substance  that  he  had  purchased 
one  undivided  one-fifth  interest  in  remainder  in  said  land  from  one  of  the 
heirs  at  law  of  T.  F.  Mason,  and  that  as  a  part  of  the  consideration  of  his 
purchase  the  widow,  B.  M.  Mason,  had  agreed  with  him  that  she  would  re- 
linquish in  his  favor  one-fifth  of  her  homestead  right  in  said  land,  so  that 
he  would  be  entitled  to  immediate  possession  of  his  interest;  that,  notwith- 
standing her  agreement,  she  in  bad  faith  now  refused  to  carry  out  the  same, 
and  refused  to  allow  him  to  enter  upon  said  land,  or  to  occupy  it  in  any 
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way.  Whereupon  be  prayed  a  Judgment  against  said  B.  M.  Maaon,  requir- 
ing ber  to  oarry  out  ber  said  agreement,  and  praying  that  a  commisslODer 
be  appointed  to  divide  tbe  land  between  W.  F.  Slayden  and  said  B.  M. 
Mason,  allotting  to  said  B.  M.  Mason  fonr-flftbs  for  tbe  tf*rm  of  her  natural 
lifer  and  tbe  plaintiff  one-flftb  interest  in  fee  simple  in  said  land,  acoordins 
to  Its  quantity,  quality  and  yalue,  taking  into  consideration  tbe  adjaoesoy 
and  oontignity  of  plaintiff's  land  thereto.  Upon  tbe  filing  of  this  petition 
summons  was  issued  against  all  parties  in  interest  in  said  land,  inoludlng^ 
appellants  in  this  case,  which  summons  was  duly  and  legally  executed 'upon 
them. 

Afterwards  plaintiff,  W.  F.  Slayden,  by  leave  of  court,  amended  bis  orig- 
inal petition,  in  which  be  correctly  sets  out  the  holdings  of  the  various  own- 
ers of  the  remainder  Interest  in  said  land,  and  alleges  that  tbe  tract  of  land 
which  had  theretofore  been  set  aside  to  B.  M.  Mason  and  Cleveland  Mason 
as  a  homestead  was  worth  more  than  11,000,  and  praying  that  tbe  court 
should  so  adjudge;  that  out  of  the  overplus  in  said  land  of  the  homestead 
interest  there  should  be  set  aside  to  him,  and  he  should  be  adjudged  the 
owner  in  fee  simple,  one-fifth  of  the  whole  tract  of  said  land,  and  that  tbe 
^same  be  set  aside  to  him  oat  of  that  part  which  was  contiguous  to  tbe*ad- 
joinlng  tract  of  land  owned  by  him. 

No  process  was  Issued  on  this  amended  petition,  but  tbe  case  was  at  once 
submitted  and  a  judgment  by  default  awarded  by  tbe  court  against  appel- 
lants and  all  tbe  other  defendants,  by  which  it  was  adjudged  In  substance 
that  said  tract  of  land  was  worth  exceeding  $1,000;  that  four-fifths  thereof 
was  worth  more  than  $1,000;  that  said  land  was  susceptible  of  division,  and 
It  was  ordered  that  J.  N.^Grutcbfleld,  William  Baldwin  and  Kobert  Newsom 
be  appointed  commissioners  to  divide  said  land,  and  they  were  "directed 
to  go  upon  the  same  Wednesday,  December  18,  1901,  if  convenient;  if  not, 
upon  some  convenient  day  thereafter,  and  to  allot  to  Cleveland  Mason  a 
homestead  in  said  land  of  the  value  of  $1,000;  if  as  much  of  one-fifth  of  said 
land  remains,  said  commissioners  will  allot  one-fifth  of  said  entire  land  to 
W.  F.  Slayden  on  tbe  west  side  of  same,  adjoining  his  other  land,  in  fee 
simple;  and  if,  after  alloting  said  homestead  to  Cleveland  Mason,  there  is 
not  as  much  as  one-fifth  of  said  land  remaining,  said  commissioners  will 
add  to  the  land  allotted  to  W.  F.  Slayden  In  fee  simple  enough  of  the  land 
allotted  to  Cleveland  Mason  for  a  homestead,  but  subject  to  tbe  homestead 
right  of  Cleveland  Mason,  as  to  make  one-fifth  interest  in  same.  In  making 
said  division  said  commissioners  will  take  into  consideration  quantity, 
quality,  value  and  improvements,  and  they  will  report  their  acts  to  court.'* 

The  only  question  involved  in  this  appeal  is  whether  or  not  tbe  amended 
petition  sets  up  a  distinct  cause  of  action  from  that  set  up,  or  attempted  to 
be  set  up,  in  tbe  original  petition.  If  it  does  not,  then  the  court  properly 
sustained  the  demurrer  to  appellants'  petition,  because,  no  matter  how  erro- 
neous a  judgment  may  be,  it  can  not  be  attacked  in  a  collateral  proceeding 
such  as  this.  (Sorrell,  &c.  v.  Samuels,  &c.,  SO  Ky.  Law  Rep.,  1408;  Derr  v. 
Wilson,  84  Ey.,  14;  Preston,  &c.  v.  Breckinridge,  &o.,  86  Ky.,  614;  Stevenson 
V.  Flournoy,  &o.,  89  Ky.,  661;  Price  v.  An  tie,  90  Ky.,  188;  Debard  v.  Gate- 
wood,  4  Ky.  Law  Rep.,  230;  Bridgeford  v.  Fogg,  12  Ky.  Law  Rep.,  670; 
Freeman  on  Judgments,  section  135.) 
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If  it  does  set  op  a  distinct  oause  of  aotioD  the  judgment  is  void  for  want 
of  process,  and  the  court  erred  io  sustalniog  the  demurrer  to  appellants' 
petition.  (Cecil  v.  Sowards,  10  Bash,  96;  MoGratb  v.  Balser,  6  B.  M.,  141; 
Butledge  v.  YanMeter,  8  Bush.  864;  JoyeS  v.  Hamilton,  10  Bush,  644; 
Bameron  v.  Osenton,  6  Ky.  Law  Sep.,  218;  Kentucky  Electric  Institute  v. 
Gaines.  8  Ey.  Law  Rep.,  267.) 

Appellants  and  appellee  were  all  owners  of  undiTided  fifths  in  the  tract  of 
land  in  question,  subject  to  the  homestead  right  of  B.  M.  Mason  and  Cleve- 
land Mason.  Neither  of  them  could  enter  or  in  anywise  occupy,  use  or  enjoy 
said  land  until  the  homestead  interest  had  ceased  without  the  consent  of  B. 
M.  Mason  and  Cleveland  Mason.  In  the  original  petition  appellee  sought  to 
have  the  court  adjudge  that  he  owned  one-fifth  interest  in  B.  M.  Mason's 
homestead  interest  in  said  tract  of  land  by  contract  with  her.  With  this 
question  the  appellants  had  nothing  to  do.  B.  M.  Mason  could  sell  or  dis- 
pose of  any  part  of  her  homestead  interest  in  said  land  that  she  chose  to  ap> 
pellee  or  to  any  one  else.  Appellants  had  no  cause  to  complain  if,  as  between 
B.  M.  Mason  and  appellee,  the  court  held  that  appellee  was  the  owner  of  one- 
fifth  of  the  homestead  right  of  B.  M.  Mason.  By  the  amended  petition  the 
appellee  sought  to  have  the  homestead  right  of  B.  M.  Mason  and  Cleveland 
Mason  contracted  so  as  to  give  them  the  enjoyment  of  a  smaller  number  of 
acres,  alleging  that  the  original  number  of  acres  set  aside  for  the  homestead 
was  worth  more  than  $1,000.  If  this  was  so  adjudged,  appellants  were  deeply 
interested  in  the  outcome,  for  if  the  court  should  relieve  any  number  of 
acres  of  the  tract  of  land  from  the  burden  of  the  homestead  interest  as  a 
matter  of  right  and  law,  then  instantly  all  the  other  remaindermen  were 
jointly  interested  in  it  with  appellee,  and  the  court  had  no  more  power  to 
deprive  appellants  of  this  interest,  without  due  process  of  law,  than  to  de- 
prive them  of  their  whole  interest  in  the  land  in  question. 

This  was  a  separate  and  distinct  cause  of  action,  based  upon  a  different 
principle  from  that  set  up  in  the  original  petition,  and  appellants  should 
have  been  served  with  process  before  a  judgment  was  awarded  against  them, 
and  in  default  thereof  salt!  judgment  is  void.  The  question  of  the  power  of 
the  court  to  contract  the  homestead  right  so  that  it  shall  rest  upon  a  fewer 
number  of  acres  of  land  than  was  originally  set  apart  to  support  it  is  not 
before  us  on  this  appeal,  and  it  is,  therefore,  not  decided. 

Wherefore,  the  case  is  reversed,  with  directions  to  vacate  the  judgment  in 
the  case  of  W.  F.  Slayden  v.  B.  M.  Mason,  &c.,  rendered  at  the  November 
term.  1901,  of  the  Graves  Circuit  Court,  and  hold  the  same  for  naught,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


RIDDLE  V.  FANNIN,  &c. 

(Filed  February  24,  1903-Not  to  be  re  orted. ) 

Lunatics— Exemptions— Homestead— VThere  the  owner  of  personalty  and 
of  real  estate  not  exceeding  $1,000  in  value  is  a  houselceeper  with  a  wife  and 
Infant  children  id  adjudged  a  lunatic,  and  placed  in  confinement  in  an  asy- 
lum, he  does  not  lose  his  rights  to  exemptions  either  In  personalty  or  home- 

vol.  24—110 
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stead,  and  the  wife  can  claim  said  exemptions  against  his  committee  for  the 
benefit  of  the  family,  as  her  claim  is  not  hostile  to  that  of  her  basband. 

T.  B.  Brown  for  appellant. 

B.  S.  Dlnkle  and  G.  L.  Williams  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Carrie  Fannin,  filed  a  petition  in  the  Boyd  Circuit  Court, 
setting  up  the  fact  that  she  was  the  lawful  wife  of  Fred  Fannin,  who  had 
theretofore  been  adjudged  a  lunatic  by  the  county  court  of  Boyd  county, 
and  who  was  then  in  confinement  in  the  lunatic  asylum  at  Lexington,  Ky. ; 
that  on  the  27th  day  of  October,  1901,  the  appellant,  John  Riddle,  was  by 
the  Boyd  County  Court  duly  appointed  committee  of  the  said  Frod  Fannin, 
and  thus,  as  such,  had  given  bond,  and  qualified  according  to  law.  She 
states  that  her  husband  owned  a  lot  of  personal  property,  consisting  of  about 
400  bushels  of  corn,  valued  at  1160;  one  buggy,  worth  160;  one  saddle,  worth 
15,  and  one  heifer,  valued  at  120,  making  in  all  1225  worth  of  personal  prop- 
erty, which  was  not  enough  to  satisfy  her  exemption  under  the  law;  that 
her  sfiid  husband  owned  also  a  lot  of  land  in  Boyd  county,  Kentucky,  which 
is  described  by  metes  and  bounds  in  her  petition;  that  said  land  was  worth 
less  than  11,000,  nnd  that  it  is  subject  to  a  mortgage  in  the  sum  of  $250  held 
by  appellee,  P.  S.  Fannin. 

She  states  jthat  the  appellant,  John  Kiddle,  as  committee  of  her  husband, 
Fred  Fannin,  has  taken  possession  of  said  personalty  and  said  real  property, 
and  is  proceeding  to 'sell  and  dispose  of  same,  wherefore,  she  prays  that  the 
estate  of  her  husband  be  settled,  and  the  cause  be  referred  to  the  master 
commissioner,  to  hear  proof  as  to  the  value  of  said  estate,  and  what  property 
Is  exempt  to  appellee  by  law,  and  the  same  be  set  aside  to  her  as  her  exemp- 
tion. A  special  demurrer  was  filed  to  this  petition  because  the  husband, 
Fred  Fannin,  was  not  ma.!e  a  party;  and  a  general  demurrer  was  filed 
because  the  petition  did  not  state  facts  suffioienl^  to  constitute  a  cause  of 
action.  The  court  overruled  both  demurrers,  and  of  this  the  committee  is 
now  complaining  on  oppeal. 

When  Fred  Fannin  was  adjudged  a  lunatic  he  left  his  wife  in  his  home- 
stead, with  a  few  articles  of  personalty  described  In  the  petition.  All  these 
were  clearly  exempt  from  the  demands  of  his  creditors,  if  he  had  any.  He 
did  not  lose  his  rights  of  exemption  in  this  property  by  reason  of  being  in- 
sane, nor  did  thn  misfortune  of  losing  the  society  and  support  of  her  bus- 
band,  by  the  affliction  which  happened  to  him,  deprive  the  wife  of  her  right 
to  occupy  his  homestead,  and  use  and  enjoy  the  little  personal  property  left 
therein.  With  this  the  committee  had  nothing  whatever  to  do,  as  he,  for 
the  creditors  of  Fred  Fannin,  w^uld  only  be  authorized  to  sell  such  property 
of  the  lunatic  as  was  not  exempt  by  law.  We  do  not  think  Fred  FanDin 
was  a  necessary  party  for  the  adjudication  of  the  matters  at  issue  between 
the  committee  and  the  wife.  The  wife  is  making  no  claim  adverse  to  her 
husband,  nor  is  she  seeking  to  deprive  him  of  his  title  to  any  of  same;  all 
she  is  asking  is  the  right  of  holding  onto  his  property  for  him.  The  home- 
stead is  still  his  homestead,  and  the  property  is  still  his  property.  The  fact 
that  he  is  necessarily  confined  In  the  lunatic  asylum  leaves  h if  homestead 
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vights,  and  bla  rights  to  tbe  personalty  In  question,  just  as  they  were  before 
his  affliction.  Should  he  be  erer  so  fortunate  as  to  recover  his  sanity,  the 
faomestead  will  be  there  for  bins,  as  well,  also,  as  tbe  right  to  any  such  part 
t>f  the  personalty  as  may  not  be  necessarily  used  up  or  worn  out. 

We  think  the  right  of  the  lunatic's  wife  and  family  to  hold  such  of  his 
property  as  is  exempt  by  law  from  his  creditors,  and  which  is  indispensably 
neoessary  for  their  maintenance,  is  clearly  provided  for  in  section  2160  of  the 
Kentucky  Statutes,  and  it  is  so  held  in  the  case  of  the  German  National 
Bank  v.  Engelln,  14  Bush,  708.  We  have  not  considered  this  case  from  a 
technical  point  of  view,  but  have  regarded  it  as  an  amicable  proceeding 
between  the  committee  of  the  lunatic  and  the  wife,  in  which  the  former,  as 
'Donsoientloufi  trustee,  is  rather  seeking  to  know  bis  duty  than  to  win  a  vic- 
tory on  the  abstract  teobnioalities  of  the  law.  For  this  reason  we  have  looked 
only  to  the  merits  of  the  case,  which  we  think  are  clearly  with  appellee. 

Wherefore,  the  case  is  afBrmed. 


CITY  OF  CAMPBELLSVILLE  v.  ODEWALT. 

(Filed  February  20.  1903— Not  to  be  reported.) 

Municipal  government— Ordinance  Imposing  penalty  on  owner  of  premises 
€D  which  liquor  is  sold— ConstituMonal  law— Appellant  was  arrested  for  a 
violation  of  an  ordinance  passed  (ly  the  council  imposing  a  penalty  on  the 
person  in  possession  of  premises  on  which  liquor  is  sold,  disposed  of,  ot)- 
talned  or  furnished  in  violation  or  evasion  of  law,  by  any  trick  or  method 
whatever.  The  ordinance  does  not  denounce  a  penalty  for  selling  liquor  in 
violation  of  law.  It  makes  the  party  in  possession  of  the  premises  re- 
•ponslble  for  an  act  that  be  never  had  an  intention  to  commit;  for  an  act 
that  might  have  been  done  by  another  not  in  his  presence,  but  without  his 
knowledge  or  consent.  On  the  trial  the  court  gave  a  peremptory  instruction 
to  find  the  defendant  not  guilty  on  the  ground  that  said  ordinance  waF  un- 
constitutional.  On  appeal.  Held— That  said  ordinance  violates  section  2  of 
tbe  Bill  of  Kights,  which  provides  tb.it  absolute  and  arbitrary  power  over 
the  lives,  liberty  and  property  of  freemen  exists  nowhere  in  a  republic,  not 
«yen  in  the  largest  majority. 

H.  W.  Rives  and  H.  G.  Wood  for  appellant. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Tbe  appellee  was  arrested  under  a  warrant  which  charged  that  "on  the  2dd 
tlay  of  September,  liKK),  in  the  county  aforesaid,  the  said  Jacob  Odewalt  was 
there  and  then  in  possession  of  premises  on  which  liquor  was  sold  to  one 
Thomas  G.  Newton,  contrary  to  tbe  form  of  tbe  statute  in  such  cases  made 
•and  provided."    It  was  based  upon  an  ordinance,  which  reads  as  follows: 

**B6  it  enacted  by  the  Board  of  Council  for  tbe  City  of  Campbellsvillei 
Ky. : 

'*Tbat  any  person  in  possession  of  the  premises  in  the  City  of  Campbells- 
TlUoi  Ky.,  on  which  liquor  is  sold,  disposed  of,  obtained  or  furnished  in 
TiolatioD  or  evasion  of  law,  by  any  trick  or  method  whatever,  on  conviotinn 
ahall  1^  flned  not  less  than  $20  nor  more  than  1100  for  each  offense,  and  eaob 
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time  suoh  liquor  is  sold,  dispused  of  or  furnished  In  violation  or  eyaalon  of^ 
law  is  a  separate  offense. " 

The  ordinance  does  not  denounce  a  penalty  for  selling  liquor  In  violation 
of  law.  The  warrant  was  obtained  upon  the  affidavit  of  Thos.  G.  Newton, 
the  party  to  whom  it  is  alleged  the  liquor  was  unlawfully  sold.  It  does  not 
charge  the  appellee  with  selling  liquor,  but  the  charge  is  that  "said  Jacol> 
Odewalt  was  then  and  there  in  possession  of  the  premises  on  which  the 
liquor  was  sold." 

The  evidence  offered  is  to  the  effect  that  Newton,  in  a  back  room  of  the 
appellee's  store,  bought  from  an  unknown  party  some  whisky  and  beer. 
There  was  no  evidence  showing  that  the  party  from  whom  Newton  bought 
it  had  any  connection  Whatever  with  the  appellee  in  a  business  way,  or  other- 
wise, or  that  the  appellee  even  knew  him,  or  that  he  had  ever  been  in  the 
store  previous  to  or  since  that  time.  The  court  below  gave  a  peremptory 
instruction  to  the  jury  to  find  for  the  appellee,  which  was  accordingly  done. 
The  case  is  not  briefed  by  counsel  for  appellee,  but  in  the  brief  for  appellant 
it  is  stated  that  the  court  sustained  the  motion  for  peremptory  instruction 
upon  the  ground  that  the  ordinance  in  question  was  unconstitutional.  This 
is  a  most  unusual  ordinance.  It  makes  the  party  in  possession  of  the  prem- 
ises responsible  for  an  act  that  he  never  had  an  intention  to  commit;  for  an 
act  that  he  did  not  do  himself;  for  an  act  that  might  have  been  done  by 
another  not  in  his  presence,  but  without  his  knowledge  or  consent.  No 
presumption  of  innocence  can  be  indulged;  no  defense  can  be  made  to  the 
prosecution,  although  he  may  not  hav«  had  an  intention  to  commit  the 
offense,  although  he  never  was  guilty  of  an  act  in  violation  of  law.  and  al- 
though he  had  no  knowledge  that  others  were  engaged  in  the  violation  of 
law  upon  his  promises. 

Under  this  ordinance  parties  could  enter  upon  the  yard  of  a  citizen  at 
midnight  when  he  was  asleep,  sell  liquor  in  violation  of  law,  and  in  conse- 
quence of  which  a  fine  could  be  imposed  upon  the  party  in  possession  of  the 
premises.  A  practical  illustration  of  what  might  be  done  under  the  or- 
dinance is  furnished  by  this  case.  Newton  tegtified  that  he  bought  it  from 
a  party  unknown  to  him.  He  then  swote  out  a  warrant  for  the  appellee. 
Appellee  can  not  contradict  Newton  because  he  fails  to  give  the  name  of  the 
alleged  seller.  If  the  ordinance  is  valid,  appellee  must  suffer  the  imposition 
of  the  fine,  with  practically  a  denial  of  the  right  to  defend  himself  against 
the  charge.  If  a  legislature  or  common  council  of  a  municipality  can  enact 
such  a  law  as  this,  and  It  is  valid,  they  could  enact  a  law  which  would  com- 
pel an  occupant  of  premises  to  pay  all  kinds  of  fines  and  submit  to  all  kinds 
of  imprisonment  for  all  kinds  of  offenses  which  might  be  committed  upon 
his  premises  without  his  knowledge  or  consent.  While  a  zeal  to  punish  per- 
sons  who  sell  liquor  In  violation  of  law  is  commendable,  yet  it  must  be  con- 
fined to  the  enactment  and  enforcement  of  laws  which  do  not  arbitrarily 
deprive  citizens  of  their  liberty  and  property. 

Section  2  of  the  Bill  of  Rights  reads  as  follows:  "Absolute  and  arbitrary 
power  over  the  lives,  liberty  and  property  of  freemen  exist  nowhere  in  a  re- 
public, not  even  in  the  largest  majority." 

We  can  not  conceive  of  a  greater  attempt  at  the  exercise  of  arbitrary  power 
than  in  the  enactment  of  the  ordinance  in  question.    Under  that  ordinance 
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«  Qitlzeo's  liberty  and  property  cqd  be  taken,  although  he  has  done  no  aot 
In  violation  of  law,  or  even  had  an  Intention  to  do  so.  The  exeroise  of  the 
-«ifme  arbitrary  power  might  deprive  a  citizen  of  his  life,  because  if  thle  or> 
finance  is  valid,  a  law  might  be  enacted  of  the  same  character  that  would 
tleprive  one  of  his  life,  although  he  was  not  present  and  although  he  did  not 
commit  a  wrongful  act  or  have  any  knowledge  that  one  was  about  to  be  com- 
mitted. The  ordinance  in  question  is  quite  different  from  one  which  would 
Impose  a  fine  upon  one  in  possession  of  premises  for  suffering  or  permitting^ 
liquor  to  be  sold  thereon.  To  interpolate  words  to  describe  that  offense 
would  be  In  effect  adopting  a  new  ordinance.  The  offense  under  such  an 
ordinance  would  not  be  for  being  in  possession  of  premises  upon  which  the 
wrongful  aot  was  committed,  but  for  the  act  of  suffering  or  permitting  the 
'Wrongful  aot  of  another  to  take  place  on  his  premises.  Such  an  ordinance 
would  denounce  a  penalty  for  an  act  which  the  ordinance  declared  to  be 
wrong,  while  the  ordinance  in  question  in  effect  makes  one  guilty  of  the. 
wrongful  act  of  another.  Our  opinion  le  that  the  ordinance  in  question  la 
xinoonstitutlonal. 

It  is  suggested  that  the  peremptory  instruction  should  not  have  gone,  as 
the  proof  tended  to  show  that  appellee  was  in  possession  when  the  selling 
took  place,  and,  therefore,  the  burden  shifted  to  him  to  show  that  he  had  no 
knowledge  of  it.  The  ordinance  was  not  enacted  as  a  rule  of  evidence  and 
to  determine  its  effect,  but  to  define  an  offense.  If  It  were  proper  to  inter- 
pret  the  ordinance  in  question  as  we  would  one  that  complied  with  the  con- 
stitutional requirements,  then  the  peremptory  instruction  should  have  gone, 
"beoause  the  evidence  detailing  the  circumstances  under  which  it  was  sold 
would  rebut  the  charge  that  he  suffered  and  permitted  it  to  be  sold. 

Bishop  on  Statutory  Crime,  section  182,  reads  as  follows:  "A  statute  will 
not  generally  make  an  act  criminal,  however  broad  may  be  its  language, 
unless  the  offender's  intent  concurs  with  his  act,  because  the  common  law 
does  not,  hence  what  is  done  from  overwhelming  necessity  is  construed  as 
not  violating  a  statute,  however  contrary  to  its  general  terms.  And  one 
who  while  careful  and  circumspect,  is  led  into  a  mistake  of  facts  and  doing 
what  would  be  in  no  way  reprehensible,  were  they  what  he  supposes  them 
to  be,  commits  what,  under  the  real  facts,  is  a  violation  of  a  criminal  stat- 
ute, is  guilty  of  no  crime,  because  such  is  the  rule  of  the  common  law,  and 
In  construction  it  restricts  the  statute.  Yet  in  some  instances  of  this  sort 
he  Incurs  a  civil  liability." 

It  is  suggested  that  to  follow  the  doctrine  of  this  section  would  lead  us  to 
bold  the  ordinance  valid.  It  is  difficult  to  see  what  this  has  to  do  with  the 
case  under  consideration.  The  first  part  of  it  is  to  the  effect  that  at  common 
law  It  was  essential  to  show  the  intent  of  the  alleged  offender,  and  that  stat- 
utes do  not  generally  make  a  criminal  offense  unless  the  offender's  intent 
concurs  with  his  act.  To  enforce  the  ordinance  in  question  it  is  necessary 
to  Interpolate  words  describing  an  act  for  which  a  party  may  be  prosecuted, 
as  well  as  an  intention  to  commit  it.  In  the  next  clause  of  the  section  It  is 
stated  that  where  an  act  is  the  result,  of  "overwhelming  necessity,"  it  la 
construed  as  not  violating  a  statute,  however  contrary  to  its  general  terms. 
This  Is  not  a  case  for  the  application  of  such  a  principle,  because  it  is  not 
ooDtended  that  any  aot  was  done  in  this  case  as  the  reault  of  "overwhelming, 
neoesfllty.  *' 
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Again  the  leotioD  sayf :  "And  ooe  who  while  careful  and  oiroumipeot  ia  led 
Into  a  mistake  of  faots  and  doing  what  would  be  in  no  way  reprehensible* 
were  they  what  he  supposes  them  to  be.  commits  what,  under  the  real  fae^^ 
Is  a  violation  of  a  criminal  statute,  is  guilty  of  no  crime."  We  are  wholljr 
unable  to  see  the  remotest  application  that  this  principle  has  to  the  oaa» 
under  consideration.  There  is  no  eyidence  here  that  the  appellee  was  led  ta 
do  an  act  as  the  result  of  a  mistake  of  facts. 

It  is  suggested  that  certain  rules  of  interpretation,  if  followed,  would  lead 
to  the  holding  of  the  ordinance  in  question  as  valid.  One  of  these  rules  !• 
that  every  statute  ought  to  be  expounded  not  according  to  the  letter,  but 
according  to  the  meaning,  and  another  is  that  every  interpretation  which 
leads  to  an  absurdity  ought  to  be  rejected;  and  again,  that  a  law  ought  to  te 
interpreted  in  such  manner  as  that  it  may  have  effect  and  not  be  vain  and 
illusive.  There  is  no  occasion  for  the  application  of  the  first  rule  of  Inter- 
pretation mentioned,  because  we  have  interpreted  the  statute  according  to 
its  letter  and  spirit,  and  condemn .  it  because  in  its  spirit  and  letter  it  la 
violative  of  the  Constitution.  This  is  no  occasion  for  the  application  of  ib» 
second  rule,  because  the  interpretation  we  have  given  the  ordinance  doea. 
not  lead  to  an  absurdity.  If  it  is  enforced  according  to  the  word  and  spirit. 
it  would  be  neither  vain  nor  illusive,  but  it  would  be  so  drastic  and  effeotlTe 
as  to  deprive  the  citizen  of  his  liberty  and  property.  Again,  it  has  been 
suggested  that  the  reason  of  an  enactment  must  enter  into  its  interpretation » 
and  that  a  case  within  the  letter,  but  not  within  the  spirit,  of  a  statute  i» 
not  embraced  by  it.  This  is  not  a  case  for  the  application  of  that  rule,  be- 
cause the  party  was  in  possession  of  the  premises  when  the  sale  took  plaoa» 
and  if  it  is  an  offense,  it  is  not  only  within  the  letter,  but  within  the  spirit 
of  the  ordinance. 

Section  460,  Kentucky  Statutes,  provides  that  "all  words  and  phrases  shall 
be  construed  and  understood  according  to  the  common  and  approved  usage- 
of  language."  There  is  no  question  as  to  the  words  and  spirit  of  the  or* 
dinance— no  word  is  used  of  doubtful  import  and  no  phrase  is  employed  of 
uncertain  meaning.  The  logic  of  those  who  oppose  the  views  herein  ex* 
pressed  is  to  have  the  court  enact  an  ordinance  that  would  not  be  subject  to- 
a  constitutional  objection,  give  it  a  retroactive  effect  and  declare  the  appel^ 
lee  has  violated  it.    The  business  of  the  court  Is  to  interpret,  not  enact  laws. 

The  Judgment  is  affirmed. 

Whole  court  sitting. 

Judge  Hobson  dissenting,  and  delivering  dissenting  opinion. 


REYNOLDS  v.  COMMONWEALTH. 
(Filed  February  94,  1908.) 

1.  Criminal  law— Self-defense— Instructions— Appellant  and  his  brother^ 
were  jointly  indicted  by  the  grand  jury  of  Letcher  county,  charged  with 
willful  murder.  A  change  of  venue  to  Bell  county  was  had»  and  a  trial  re- 
sulted in  a  conviction  and  sentence  to  confinement  in  the  penitentiary  for 
life.  On  appeal  appellant  insists  that  the  court  erred  to  his  prejudice  Id 
giving  an  instruction  on  self-defense,  in  that  it  required  the  existence  oT 
dftager  to  be  imminent  instead  of  apparently  so.     Held*-Th«t  when 
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whole  instrnotloD  is  ooDSldered  It  appears  not  to  be  open  to  stioh  objeotioD. 
Appellant  also  iDslsts  that  the  court  erred  Id  not  giving  an  iDstruotioD  od 
self-defeDse  in  aceordanoe  with  the  case  of  Oder  v.  Commonwealth,  80  Ky., 
32.  Held— That  the  court  properly  refused  to  give  such  Instruction.  This 
court  has  time  and  again  decided  that  it  is  error  to  unnecessarily  group 
together  facts,  or  supposed  facts,  established  by  the  evidence  and  to  place 
them  IjQ  the  form  of  an  instruction  to  the  jury,  thus  unnecessarily  emphasiz- 
ing these  facts  and  giving  them  undue  prominence  in  the  estimation  of  the 
jury  in  reaching  a  verdict.  The  instruction  authorized  by  the  Oder  ease  is 
peculiarly  inimical  to  this  principle.  The  giving  of  such  instruction  is  ac- 
cepted by  the  average  jury  as  meaning  that  if  oiie  has  been  threatened  or 
been  assaulted  in  the  past,  when  he  meets  his  foe  afterwards,  he  may  with- 
out more  ado  assassinate  him.  The  principle  is  unsound  by  every  canon  of 
criminal  law.  and  is  unwarranted  by  any  authority.  All  the  facts  recited  in 
such  instruction  are  competent  as  evidence  to  be  weighed  by  the  jury,  but 
they  have  no  place  In  an  instruction. 

2.  Overruled  case— Oder  v.  Commonwealth,  88  Ky.,  82. 

8.  Argument  of  attorney  for  the  Commonwealth— The  argument  of  the 
Commonwealth's  attorney  to  the  jury  was  not  improper,  and  the  coDTiotiOD 
ifl  amply  supported  by  the  evideuoe. 

Salyer  &  Baker,  W.  G.  Colson,  A.  B.  Smith  and  J.  G.  Forrester  for  ap- 
pellant. 

M.  R.  Todd  and  Clifton  .7.  Pratt  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Noah  Reynolds,  and  J.  C.  Reynolds  were  jointly  indicted 
by  the  grand  jury  of  Letcher  county,  charged  with  the  willful  murder  of 
William  S.  Wright.  The  case  was  transferred,  by  a  change  of  venue,  to  Bell 
county.  The  trial  of  appellant  by  a  jury  in  the  Bell  Circuit  Court  resulted 
in  his  conviction  and  his  being  sentenced  to  confinement  in  the  penitentiary 
for  the  term  of  his  natural  life.  His  motion  for  a  new  trial  having  been 
overruled,  he  prosecutes  this  appeal. 

Appellant,  by  his  counsel,  urges  several  objections  of  small  importance, 
we  think,  to  the  court's  action,  in  reference  to  the  admission  of  and  refusal 
to  admit  certain  evidence.  These  various  objections  have  no  meritorioua 
foundation,  and,  after  a  careful  examination,  we  are  not  willing  to  say  that 
the  substantial  rights  of  appellant  were  injured  by  the  court's  rulings  upon 
the  questions  involved.  There  are  always  arising  in  a  case  like  this  ques- 
tions of  the  relevancy  and  competency  of  evidence  which  lie  along  the  de- 
batable line  of  the  rules  of  evidence  of  which  the  trial  court  can  better  judge 
than  the  Court  of  Appeals,  because  often  the  decisions  of  these  narrow  ques- 
tions are  properly  influenced  by  considerations  which  the  lower  court  sees 
and  understands,  but  which  can  not  always  be  fully  reproduced  in  the  bill 
of  exceptions.  Of  such  import  are  all  of  the  questions  raised  as  to  the  evi- 
dence in  this  case;  and  as  we  have  said,  we  do  not  think,  after  a  careful 
weighing  of  them,  that  the  lower  court's  rulings  were  erroneous. 

Appellant  complains  of  instruction  No.  6,  which  relates  to  the  right  of 
■elf-defense.  His  objection  is  that  it  required  the  jury  to  believe  that  at  the 
time  of  the  shooting  appellant,  or  J.  C.  Reynolds,  really  was  in  imminent 
danger  of  great  bodily  harm  at  the  bands  of  William  iS.  Wright,  instead  ot 
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t)eiog  apparently  so;  and  he  oiteB,  In  support  of  this  objection,  the  case  of 
Cookrell  V.  Commonwealth,  06  Ky.,  93.  The  Instmotloo  tinder  discnssioD 
Is  very  readily  distinguished  from  that  iuTolved  in  the  ease  olted.  Instnio- 
tion  No.  6,  if  it  contained  only  the  language  whioh  appellant's  counsel  quote 
In  their  brief,  would  be  inimical  to  the  principle  of  the  Cockrell  case;  but 
if  all  the  instruction  is  considered,  every  substantial  right  of  self-defense,  to 
which  appellant  was  entitled,  is  found  to  be  carefully  preserved.  Said  Id- 
structlon  is  as  follows:  "Although  the  jury  may  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  in  Letcher  county  and  before 
the  finding  of  the  indictment  in  this  case,  shot  and  killed  deceased,  yet  if 
they  believe  from  the  evidence  that  at  the  time  defendant  shot  and  killed 
deceased,  the  deceased  was  then  and  there  about  to  do  him  or  the  said  John 
Reynolds  some  great  bodily  harm,  and  that  to  siioot  deceased  was  necessary, 
or  seemed  to  the  defendant  to  be  necessary,  in  the  exercise  of  a  reasonable 
judgment  to  protect  himself  or  John  Reynolds  from  such  injury,  either  real 
or  to  the  defendant  apparent,  you  will  find  the  defendant  not  guilty  on  the 
grounds  of  self-defense  and  apparent  necessity." 

It  will  be  observed  that  this  instruction  required  the  jury  to  acquit  the  de- 
fendant if  they  believed  from  the  evidence  that  at  the  time  defendant  shot 
and  killed  deceased  the  deceased  was  then  and  there  about  to  do  him  or  the 
said  John  C.  Reynolds  some  great  bodily  harm,  and  that  to  shoot  deceased 
was  necessary,  or  seemed  to  the  defendant  to  be  necessary,  in  the  exercise  of 
reasonable  judgment  to  protect  himself  or  the  said  John  C.  Reynolds  from 
injury,  either  real  or  to  the  defendant  apparent;  and  this  was  all  to  which 
appellant  was  entitled. 

It  may  be  that  this  instruction  is  not  drawn  as  artistically  as  the  learned 
counsel  for  appellant  would  have  written  it,  but,  as  a  whole,  it  protects 
every  right  of  self-defense  which  the  law  awards  to  one  standing  in  the  po* 
sition  of  appellant.  Appellant  albo  complains  that  under  the  evidence  in 
this  case,  he  was  entitled  to  the  Instruclion  authorized  by  the  case  of  Oder 
V.  Commonwealth,  bO  Ky.,  S3.  We  freely  admit  that  there  was  evidence  in 
this  case  to  have  warranted  the  court  in  giving  the  instruction  authorized  in 
the  case  cited,  if  the  principles  enunciated  therein  can  be  upheld,  either  in 
reason  or  on  authority.  The  instruction  in  the  case  of  Oder  v.  Common- 
wealth is  as  follows:  "If  the  jary  shall  believe,  from  all  the  evidence,  that 
previous  to  the  time  of  the  killing  the  deceased,  Volney  Hall,  lay  in  wait 
for  the  defendant,  and  menaced  and  threatened  to  kill  him,  and  attempted 
violence  upon  his  person  with  a  deadly  weapon,  or  did  any  or  either  of  them, 
then  be  had  the  right  to  consider  the  same  in  determining  whether  be  was 
in  danger  of  losing  his  life  or  of  suffering  great  bodily  harm  at  the  hands  of 
Hall,  whenever  with  or  near  him.  These  alone  will  not  excuse  the  killing, 
but  thu  defendant  had  the  right  to  bear  arms  openly,  and  when  he  met  the 
deceased,  if  from  such  lying  in  wait,  threats,  menaces  and  attempted  vio- 
lence, if  any,  and  from  the  circumstances  attending  the  meeting,  or  if,  from 
the  circumstances  attending  the  meeting  alone,  he  in  good  faith  believed, 
and  had  reasonable  grounds  to  believe,  that  he  was  then  and  there  in  danger 
of  losing  his  life,  or  of  siilTering  great  bodily  harm  at  the  hands  of  the  de- 
ceased, then  he  was  not  obliged  to  wait  until  he  was  actually  assaulted,  but 
he  had  the  right  to  use  such  means  as  were  at  hand,  and  as  were  necessary, 
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or  apparoDtly  neoemary,  to  protect  blmself  from  fuch  immediate  danger; 
and  if  in  doing  so  lie  shot  and  killed  deceased,  he  is  excnsable  on  the 
f^and  of  self-defense,  and  should  be  acquitted  unless  the  Jury  shall  believe 
from  all  the  evidence  beyond  a  reasonable  doubt  that  at  the  time  of  the  kill- 
ing the  defendant  sought  the  deceased  with  the  intention  and  for  the  pur- 
pose of  killing  him,  in  ^hich  case  he  is  not  entitled  to  an  acquittal  on  the 
ground  of  self-defense." 

This  instruction,  the  court  said,  did  not  siifSoiently  protect  the  defendant 
i)ecau8e  by  its  terms  he  was  excluded  from  considering  the  menace,  lying  in 
wait  and  threats,  unless  the  jury  believed  from  all  the  evidence  that  this 
actually  occurred ;  whereas  in  law  the  defendant  had  a  right  to  act  upon 
them,  whether  they  actually  occurred  or  not,  provided  he  in  good  faith 
believed,  and  had  reasonable  ground  to  believe,  from  the  circumstances  as 
they  appeared  to  him,  that  the  deceased  had  waylaid  and  threatened  him. 
The  question,  said  the  court,  is  not  whether  the  jury  believed  the  deceased 
threatened  and  waylaid  the  defendant,  bat  whether  the  defendant  believed, 
and  had  reasonable  ground  to  believe,  he  had  done  so,  and  the  jury  should 
bave  been  so  instructed  nnd  allowed  to  decide.  Said  the  court:  "The  mnin- 
tonanoe  of  self-defense  in  a  court  of  justice  under  such  a  state  of  facts  as 
-exhibited  by  this  record  requires,  upon  the  part  of  the  court,  the  utmost 
«are,  as  that  the  accused  may  not  be  deprived  of  its  right  upon  the  one  hand 
and  assassination  excused  on  the  other. 

"After  a  careful  review  of  the  authorities  on  the  subject  we  declare  the 
law  to  be  this:  That  when  a  person  has  been  merely  threatened  by  even  the 
most  lawless  character  it  furnishes  no  legal  excuse  for  taking  his  life. 

"But  when  a  person  has  been  threatened,  wayln-id.  menaced  and  assaulted 
^ith  a  deadly  weapon,  and  he  afterwards  casually  meets  his  foe,  if  from  his 
character,  antecedent  conduct,  and  the  circumstances  of  the  meeting  and 
his  presence,  be  believes,  and  has  reasonable  grounds  to  believe,  judging 
thereof  for  himself,  but  at  bis  peril,  that  his  foe  is  about  to  inflict  upon  him 
loss  of  life,  or  great  bodily  barm,  or  will  then  and  there  carry  into  execution 
4j1s  design  to  kill  him,  or  do  him  such  harm,  unless  prevented,  he  is  not 
tiound  to  wait  until  actually  assaulted,  but  he  may  lawfully  use  such  force 
as  shall  be  necessary  to  avert  such  impending  danger;  but  it  is  always  a 
question  for  the  jury  to  judge  of  the  reasonfibleness  of  the  apprehended  dan- 
ger, and  the  unfeigned  belief  of  its  existence  by  the  person  imperiled  by  it. 

"And  in  this  connection,  in  view  of  the  qualification  added  to  the  instruc- 
tion quoted,  it  is  necessary  to  determine  the  rights  of  the  accused  under  an 
opposite  tendency  of  the  evidence  from  that  contemplated  by  the  qualifica- 
tion. 

"It  must  be  recorded  us  a  right  to  which  all  citizens  are- entitled  that'the 
accused  'may  leave  his  home  for  the  transaction  of  his  legitimate  business, 
or  fur  any  lawful  and  proper  purpose,'  and  while  so  engaged,  having  reason- 
able grounds  to  believe,  and  in  good  faith  believing,  that  he  had  been 
threatened,  waylaid  and  assaulted  with  a  deadly  weapon,  he  had  the  right 
to  carry  arms  openly,  and  keep  a  lookout  for  his  enemyrt)r  procure  informa- 
tion of  bis  movements  in  good  faith,  and  alone  for  the  purpose  of  guarding 
bimself  from  surprise,  or  belDg  taken  unawares;  and  if,  under  duchcircum-' 
^rtanoes,  a  meeting  casually  occurs,  then  the  law  of  self-defense  applies  in 
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the  tame  maDDer,  under  similar  oiroamataDoea  as  iDdioated  where  the  iiieet«^ 
ing  Is  casual,  and  without  preoautiqn  against  surprise,  further  than  belair 
armed  for  the  purpose  of  self  protection ;  but  In  no  state  of  case  Is  one  peraoD 
allowed  by  law  to  bunt  down  or  seek  another  for  the  purpose  of  killing  bin, 
and  in  pursuance  of  such  an  intention,  aooompanied  by  suob  an  aot,  tak* 
bis  life,  hence  if  the  defendant  sought  the  deceased  with  the  intention  of 
killing  him,  or  purposely  brought  about  the  meeting  between  them,  or 
made  his  iiresenoe  a  mere  pretext  for  slaying  him,  he  can  not  rely  upon  the 
law  of  self-defense  to  excuse  his  act,  although  he  may  have  beliered  that  he 
had  been  threatened,  waylaid  and  assaulted  by  the  deceased,  who  would,  at 
some  future  time,  execute  his  design.  It  will  be  seen  from  this  view  of'the 
law  that  the  instruction  was  erroneous  in  two  aspects:  First,  In  making  the 
right  of  the  appellant  to  rely  upon  the  threats  and  waylaying  of  him  by  de* 
ceased  dependent  on  the  establishment  of  their  existence  to  the  satisfaction 
of  the  jury  by  the  eyidenoe;  second,  in  not  informing  the  Jury,  in  conseo- 
tion  with  the  qualification,  that  the  accused  had  the  right  to  keep  a  lookout 
for  the  deceased,  or  procure  information  of  his  movements,  for  the  sole  pur- 
pose of  avoiding  a  surprise. "  • 

We  freely  agree  with  the  language  of  the  court  in  this  case,  in  so  far  as  It 
asserts  that  in  giving  the  instruction  authorized  by  the  reasoning  of  th» 
opinion  that  there  is  great  danger  that  assassination  may  be  excused.  Thla 
court  has,  time  and  again,  decided  that  it  is  error  to  unnecessarily  group 
together  facta,  or  supposed  facts,  established  by  the  evidence,  and  to  plaee 
them  in  the  form  of  an  instruction  to  the  Jury,  thus  unnecessarily  empbasii- 
ing  these  facts  and  giving  them  undue  prominence  in  the  estimation  of  the 
Jury  in  reaching  a  verdict.  The  instruction  authorised  by  the  case  olted  !•■ 
peculiarly  inimical  to  this  principle;  it  gathers  up  all  the  testimony  as  to 
former  threats  or  attempted  violence  on  the  part  of  the  deceased,  together 
with  the  truisms  that  the  defendant  had  the  right  to  bear  arms  openly;  to 
go  about  his  ordinary  business;  that  he  might  keep  a  lookout  for  his  enemy, 
and  then  adds,  that  if  he  casually  meet  him,  he  need  not  wait  to  be  aa* 
■aulted,  but  may  consider  all  of  the  past,  and  if  he  believes  that  he  is  \ik 
apparent  danger  of  great  bodily  harm  at  the  hands  of  his  enemy,  he  ma^ 
shoot  him  down. 

We  believe  that,  as  a  practical  detail,  the  giving  of  the  instruction  author- 
ised by  the  case  of  Oder  v.  Commonwealth  is  accepted  by  the  average  jiaj 
as  meaning  that  if  one  has  been  threatened  or  been  assaulted  In  the  past, 
when  he  meets  his  foe  afterwards  he  may,  without  more  ado,  aaaaasiData- 
him.  The  principle  enunciated  is  unsound  by  every  canon  of  the  criminal 
law,  and  is  unwarranted  by  any  authority  with  which  we  are  acquainted* 
All  of  the  facts  which  the  opinion  authorizes  to  be  placed  in  the  Instmotloiv 
of  self-defense  are  competent  as  evidence,  to  be  weighed  by  the  Jury  In  ood* 
nection  with  all  of  the  other  testimony  adduced  on  the  trial.  In  oonaiderlng- 
the  defendant's  plea  of  self  defense;  but  they  have  np  place  in  the  Instnie^ 
tion,  and  when  placed  there  are,  as  a  rule,  considered  by  the  Jury  at  war» 
ranting  one  in  nssAssinnting  the  enemy  who  may  have  previously  tbrsat- 
ened  to  do  him  violence.  In  so  far  as  the  case  of  Oder  v.  Commonwealth  ift 
inimical  to  the  principle  here  laid  down  it  is  overruled. 

Appellant  further  complains  of  the  closing  speech  of  the  Common wenllli'n 
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« 

attorney.  We  bare  ezamined  this  apeeoh  carefully,  and  we  do  oot  believe 
tbal  It  coDtaina  any  tbiog  wbiob  would  warrant  uf  in  reyersing  tbls  case. 
Some  of  tbe  Btatemente  are  exaggerated ;  some  of  tbe  oonolusions  are  over- 
drawn; but  there  is  some  evidence  tending  to  support  every  statement  ihade ; 
and  while  the  speech  in  question  is  florid  in  style,  and  quite  zealous  in 
seeking  a  conviction  of  appellan);,  on  the  whole  we  can  not  say  that  it  is 
substantially  out  of  the  line  usually  adopted  by  tbe  Commonwealth's  attor- 
neys in  criminal  cases. 

The  evidence  fully  warranted  the  conclusion  the  jury  reached ;  the  killing 
of  William  S.  Wright  by  appellant  and  his  brother,  John  C.  Reynolds,  was 
admitted;  the  theory  of  appellant,  that  William  S.  Wright  rode  up  behind 
him  and  his  brother,  who  were  walking  along  the  road,  each  with  a  Win- 
chester rifle  in  his  hand,  and  that  the  deceased,  seeing  them  thus  armed, 
himself  on  horseback,  with  his  pistol  in  a  holster  under  his  vest,  attracted 
their  attention  by  calling  them  vile  names,  and  telling  them  he  was  going 
to  kill  them,  attacked  them,  under  these  circumstances,  without  first  draw- 
ing his  pistol,  is  a  proposition  which  staggers  even  credulity  itself.  Every 
man  of  any  experience  is  bound  to  know  that  it  is  exceedingly  difficult,  while 
mounted  upon  a  restive  horse,  to  use  a  pistol  with  any  degree  of  accuracy; 
and  for  one  mounted  on  a  horse  thus  to  attack  two  men  on  foot,  each  armed 
with  a  repeating  Winchester  rifle,  would  be  practically  to  commit  suicide. 
The  Jury  heard  this  story  of  appellant,  and  they  rejected  it  as  untrue;  they 
believed  from  all  the  evidence  in  this  case  that  appellant  and  his  brother 
assassinated  William  S.  Wright  in  cold  blood. 

For  these  reasons  the  judgment  is  affirmed. 
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(Filed  February  24,  1908— Not  to  be  reported.) 

Constitutional  law— Construction  of  statutes—Interest— Appellee  Insti- 
tuted this  action  and  recovered  a  Judgment  for  services  rendered  with  refer- 
ence to  the  construction  of  tbe  branch  penitentiary  at  Eddyville.  Tbe  suit 
was  instituted  under  permission  given  under  a  Joint  resolution  passed  by 
tbe  legislature.  It  Is  urged  on  appeal  that  the  resolution  did  not  authorize- 
tha  suit  against  the  State  as  it  was  not  adopted  in  compliance  with  section 
S81  of  the  Constitution;  also  that  it  is  in  violation  of  section  69  of  the  Con- 
stitution, prohibiting  the  passage  of  local  or  special  acts.  It  is  also  insisted 
that  tbe  court  erred  in  allowing  interest  on  the  claim.  Held— That  said 
resolution  authorises  the  suit  and  does  not  violate  either  provision  of  the- 
Constitution  cited.  The  court  had  the  discretion  to  allow  interest  on  the 
olaim.  and  in  doing  so  did  not  violate- a  sound  discretion. 

C.  J.  Pratt  for  appellant. 

T.  L.  Bdelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

H*  B.  LyoB  Inatltnted  this  action  against  tbe  Coromonwealtb  of  KentuokT- 
to  reoover  for  certain  services  alleged  to  have  been  performed  with  reference 
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lio  the  oonstructloo  of  the  branch  prison  «t  EddyviUe,  Ky.    It  ifl  based  upon 
a  joint  reflolntion  (approved  by  the  governor),  which  rt>ads  as  follows: 

"Whereas,  W.  Carpenter,  H.  B.  Lyon  and  J.  M.  Thomas  have  rendered 
certain  services  to  the  State  of  Kentucky  in  the  construction  of  the  liranofa 
prison  at  Eddyville,  Ky.,  for  which  they  have  not  been  paid:  now,  there- 
fore, be  it 

"Resolved  by  the  general  assembly  of  the  Commonwealth  of  Kentuclcy : 

"Section  1.  That  said  W.  Carpenter,  H.  B.  Lyon  and  J.  M.  Thomas,  or 
their  heirs  or  personal  representatives,  if  any  of  said  parties  be  deceased,  be, 
and  they  are  hereby,  authorized  to  institute  suit  for  payment  of  said  services 
against  this  Commonwealth  in  the  Franklin  Circuit  Court." 

It  is  insisted : 

1st.  That  the  resolution  did  not  authorize  the  plaintiff  to  sue  the  State, 
because  it  was  not  adopted  pursuant  to  section  231  of  the  Constitution, 
which  reads  as  follows:  "The  general  assembly  may,  by  law,  direct  in  what 
manner  and  in  what  courts  suits  may  be  brought  against  the  Common- 
wealth." 

3d.  That  it  is  violative  of  section  69  of  the  Constitution,  which  provides 
that  the  general  assembly  shall  not  pass  local  or  special  acts  concerning  cer- 
tain subjects. 

8d.  The  court  erred  in  allowing  interest  upon  the  judgment. 

The  first  and  second  questions  have  been  passed  upon  in  the  case  of  the 
Commonwealth  v.  Haly,  &o..  106  Ky.,  719.  The  same  constitutional  ques- 
tions were  raised  in  that  case  as  in  this.  On  the  first  question  the  court 
said  :  "While,  therefore,  the  voluntary  grant  to  these  appellees  by  the  joint 
resolution  is  not  an  attempted  compliance  with  the  provisions  of  section  231, 
and  is  not,  therefore,  a  law  within  the  meaning  of  that  section,  it  is  never- 
theless an  effective  consent  of  the  sovereign  to  subject  itself  to  the  jurisdic- 
tion of  the  Franklin  Circuit  Court  in  the  particular  matter  involved. 

The  legislative  department  of  the  government,  with  the  approval  of  the 
chief  executive,  has  consented  that  the  sovereign  might  be  used.  It  is  just 
as  effective  as  If  a  law  had  been  enacted,  and  we  are  of  the  opinion  that  the 
appellee  was  authorized  to  maintain  the  action  under  the  joint  resolution  in 
question. 

In  the  same  case  the  court  passed  upon  the  question  as  to  whether  such  a 
resolution  was  violative  of  section  69  of  the  Constitution,  and  the  court  there 
decided  that  it  was  not.  We  will  not  again  state  the  reasons  for  the  court*! 
conclusion.  On  the  third  question  -it  is  sufficient  to  say  that  interest  is  not 
allowable  as  a  matter  of  law  upon  an  unliquidated  claim.  Its  allowance  or 
disallowance  is  left  to  the  discretion  of  the  court  or  jury,  to  be  executed 
according  to  the  circumstances  of  the  case.  (Henderson  Cotton  Mfg.  Co.  v. 
Lowell  Machine  Shops,  8(5  Ky.,  &57\  Morford  v.  Ambros,  8  J.  J.  Marshall, 
•688. ) 

When  the  legislature  gave  its  consent  that  the  sovereign  might  be  sued,  it 
left  it  to  the  court  to  determine  what,  if  any,  recovery  should  be  had,  and 
the  same  discretion  existed  with  reference  to  interest  as  In  other  cases.  The 
only  difference  between  the  sovereign  and  an  individual  fs  that  it  requires 
the  sovereign's  consent  to  be  sued,  but  when  that  consent  has  been  obtained, 
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then  the  court  has  the  right  to  determine  the  qneatloD  of  Interest  as  It  would^ 
have  in  a  suit  of  one  oltlzen  against  another. 

Judgment  is  afQrmed. 

Whole  court  sitting. 

Judge  O'Bear  dissenting. 


WALL,  &o.  V.  DIMMITT,  &o. 
(Filed  February  24,  1908.) 

1.  Wills— Undue  influence—- Practice— This  is  an  appeal  from  a  verdict  and^ 
judgment  of  the  circuit  court  refusing  co  probate  a  will  on  the  ground  of- 
undue  Influence  of  the  son  and  husband  of  testatrix.  Held— That  the  verdict 
is  palpably  against  the  evidence,  and  the  case  is  reversed,  with  directions  to- 
grant  a  new  trial.  Ordinarily  the  same  rule  of  practice  obtains  in  will  casea. 
as  in  other  jury  trials. 

S.  Bvidenoe— The  statements  of  n  testator,  whether  made  before  or  after 
the  ezeiiution  of  the  will,  are  not  competeut  as  direct  and  substantive  evi- 
dence of  undue  influence,  or  to  show  that  the  will  was  procured  thereby, 
but  are  admissible  to  show  the  mental  ouudition  of  testator  at  the  time  of 
the  making  of  the  will  and  her  susceptibility  to  influences  by  which  shewaa. 
surrounded  at  the  time.  The  acts  and  declarations  of  the  husband  of  testa- 
trix were  competent  as  tending  to  support  the  contention  of  contestants  that 
he  had  unduly  influenced  his  wile  in  the  execution  of  the  will  as  he  was  a 
beneficiary  under  the  will.  The  court  erred  in  sustaining  objections  to  ques- 
tions propounded  to  the  husband  as  to  statements  made  by  him  to  his  wifa 
in  disparagement  of  the  character  or  claims  of  other  devisees  under  the  wilK 

G.  S.  Wall,  E.  L.  Worthlngton  and  L.  Apperson  for  appellants. 

Sallee  &  Sallee  and  Wm.  D.  Cochran  for  appellees. 

Appeal  from  Mason  Olruuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  Is  an  appeal  from  a  judgment  of  the  Mason  Circuit  Court  rendered  pur- 
suant to  a  verdict  of  a  jury,  refusing  to  probate  as  the  last  will  of  Elizabeth 
A.  Wall  a  testamentary  paper  duly  executed  by  her  on  October  81,  1896.  The 
will  was  assailed  in  the  court  below  on  the  ground  that  it  was  procured  by 
the  undue  influence  of  the  husband  and  son  of  testatrix.  Mrs.  Wall  was  at 
the  date  of  its  execution  eighty  years  of  age,  and  her  husband  was  then 
eighty-eight  years  old.  She  died  about  eighteen  months  later,  leaving  sur- 
viving her  as  her  heirs  at  law  her  husband,  Dr.  A.  H.  Wall,  her  daughters, 
Mrs.  Lydla  £.  Dlmmltt,  who  bad  one  child,  Mrs.  Mary  W.  Apperson,  who 
had  two  children,  and  a  son,  Garretc  S.  Wall,  who  had  three  children.  Her 
entire  estate  consisted  of  a  tract  of  about  450  acres  of  very  valuable  land» 
conceded  to  be  worth  in  the  neighborhood  of  about  $100  an  acre.  Prior  to 
the  making  of  the  will  testatrix  and  her  husband  had  advanced  to  each  of 
their  children  about  $18,000.  For  many  years  prior  to  her  death  her  son,  G. 
S.  Wall,  and  his  family  had  lived  with  testatrix  in  her  residence  in  Mays- 
ville,  Ky.  Her  relations  with  each  of  her  children  were  most  cordial,  Irank 
and  allectionate.  In  the  latter  part  of  the  year  1891  Mrs.  Wall  made  a  will,. 
by  which  she  gave  one-third  of  her  460  acres  of  land  to  her  son  in  fee,  one- 
third  to  Mrs.  Apperson  in  fee,  and  the  remaining  third  to  Mrs.  Dlmmltt  for 
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life,  with  remainder  to  ber  son,  Hal  Dimmitt,  and  in  case  be  died  wltbont 
children,  tben  to  revert  to  Qarrett  Wall  and  Mary  Yf.  Apperson  and  tbelr 
oblldren.  Hal  Dimmitt  wasat  that  time,  and  ao  continued,  a  married  man, 
with  one  obild.  Tbe  will  of  1861  was  retained  by  Garrett  S.  Wall,  and  was 
in  bin  custody  until  two  dayi  before  tbe  making  of  tbe  will  of  October  91, 
1806.  In  tbe  will  of  1866  testatrix  obanged  tbe  devise  to  ber  daugbter,  Mrs. 
Lydia  E.  Dimmitt,  so  as  to  rIto  to  Mrs.  Dimmitt  one-tbiid  of  tbe  450  acres 
for  life,  and  then  provided  that  at  her  death  ber  executor,  named  to  tbe 
will,  should  sell  and  convey  this  tract  of  land  to  the  highest  bidder,  and 
divide  the  proceeds  equally  between  her  six  grandchildren,  share  and  share 
alike.  It  appears  from  the  testimony  that  tbe  provisions  of  tbe  first  will 
were  well  known  by  all  the  family  of  tbe  deceased,  but  that  the  existence  of 
the  second  will  was  not  known  to  Mrs.  Dimmitt  until  after  the  death  of  ber 
mother,  although  she  testifies  that  their  relations  continued  to  be  of  tbe  roost 
affectionate  character,  and  that  she  assisted  in  nursing  her  for  severral  weeks 
immediately  preceding  ber  death.  Mrs.  Dimmitt  testified,  upon  tbe  trial 
before  the  jury,  that  a  short  time  before  tbe  execution  of  tte  will  of  1801 
that  ber  mother  said  to  her  that  ber  father  defiirf>d  ber  to  make  a  will  and 
to  leave  to  ber  only  a  life  estate  in  one-third  of  the  land,  and  that  at  her 
death  it  should  go  to  her  brother  and  sister,  to  which  she  objected,  and  that 
ber  mother  replied  that  it  wofild  be  unjust  and  she  would  not  make  such  a 
will,  but  would^  make  a  will  giving  the  land  to  witness  and  ber  son,  Hal 
Dimmitt,  during  their  lives,  and  at  the  death  of  both  to  her  grandson,  son 
of  Hal  Dimmitt;  that  subsequently  she  frequently  talked  with  her  mother 
about  this  will  and  was  assured  by  ber  that  the  will  had  been  written  as  she 
promised;  that  she  never  beard  of  the  execution  of  the  last  will  until  some 
time  after  the  death  of  her  mother,  when  she  wrote  to  ber  brother  concern- 
ing the  probation  of  the  first  will;  that  in  response  to  this  letter  Garrett 
Wall,  for  the  first  time,  informed  her  by  letter  of  tbe  will  of  1866,  in  which  be 
assured  ber  that  he  had  nothing  to  do  with  it  except  to  write  it.  By  the 
same   mall  Mrs.  Dimmitt  received  the  following  letter  from  ber  father: 

••Maysvllle,  Ky.,  May  7,  1896. 
"My  dear  daughter— I  have  read  the  letter  to  your  brother.  I  will  now 
answer  it.  I  do  know  what  she  did  in  tbe  provision  of  the  land  was  after 
many  weeks'  reflection,  all  caused  by  your  prodigal  son,  who  jon  can  not 
trust  with  money  or  anything  he  can  sell  to  bring  money.  You  have  one- 
third  interest  during  life,  or  its  income.  As  to  the  doctor's  thinking  it  a 
reflection  on  him,  I  have  no  idea  it  ever  entered  ber  mind,  as  she  certainly 
had  the  highest  regard  and  love  for  him.  lam  interested  in  ber  will,  and 
will  certainly  have  it  probated.  We  each  had  a  will,  and  bad  I  died  first 
everything  was  left  to  ber  and  vice  versa.  I  will  be  disappointed  if  sbe 
hasn't  left  everything  to  me.  I  have  done  through  life  what  I  thought  due 
to  my  children,  and  shall  die  so.  I  am  going  to  do  the  best  I  can  for  you  all 
whilst  I  live,  and  try  to  part  in   peace.    Much  love. 

"Affectionately  your  father, 

"ALEX.  H.  WALL.*' 

That  after  tbe  reception  of  this  letter  sbe  went  to  see  her  father,  and  be 
began  the  converFation  by  saying:  "Daughter,  you  can  not  break  your 
mother's  will,  it  is  no  use  trying?,  and  don't  reproach  your  brother.     lam 
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tbe  one  to  blame.  Blame  me  with  the  wbole thing.***  She  also  testified  that 
faer  father  had  a  very  BtroDg  \vlll.  and  that  her  mother  was  f^entle  and  yleld- 
lof?,  and  had  always  been  delicate,  and  during  the  last  two  or  three  years  of 
faer  life  had  failed  perceptibly .  G.  S.  Wall  testified  that  he  had  written  both 
wills  at  the  Initanoe  of  his  mother,  and  had  always  retained  them  in  his 
possession;  that  when  he  prepared  the  last  will  that  his  mother,  after  giving 
Mrs.  Dimmifct  a  life  estate  in  one-third  the  I;ind,  directed  that  at  her 
death  it  should  be  sold  and  one-half  the  proceeds  should  go  to  Mrs.  Apper- 
son's  children  and  one-half  to  his  children,  but  that  at  his  suggestion  his 
mother  changed  and  directed  that  the  land  should  be  sold  and  the  proceeds 
divided  equally  among  her  six  grandchildren,  so  that  his  children  would  get 
three-sixths,  Mrs.  Apperson's  two  sixths  and  Hal  Dinimitt  one-sixth.  This 
was  substantially  the  only  testimony  which  was  admitted  upon  the  trial 
which  tends,  even  under  the  contention  of  appellee,  to  establish  undue  influ- 
ence in  the  procurement  of  the  will. 

The  law  is  well  settled  in  this  State,  and  is  abundantly  supported  by  the 
text-writers  and  decisions  of  other  States,  that  the  statements  or  declarations 
of  a  testator,  whether  made  before  or  after  the  execution  of  the  will,  are  not 
competent  as  direct  and  substantive  evidence  of  undue  Influence,  or  to  show 
that  the  will  was  procured  thereby,  but  are  admissible  to  show  the  mental 
condition  of  testator  at  the  time  of  the  making  of  the  will  and  her  suscep- 
tibility to  influences  by  which  she  was  surrounded  at  the  time.  (Jones  on 
Evidence,  sections  499-4(43 ;  Wharton  on  Evidence,  section  1010;  notes  to 
In  re  Hess's  Will,  81  Am.  St.  Rep..  690;  Blgelow's  Notes  to  Jarman  on  Wills, 
71;  Underbill  on  Wills,  section  Iftl ;  Willlanison  Executors  (1st  fdition),  64; 
Goodbar  v.  Lidkey,  48  Am.  St.  Rep.,  801:  Milton  v.  Hunter,  7f^  Ky.,  168.) 

And  when  we  eliminate  the  declarations  of  testatrix,  testified  to  by  Mrs. 
Dimmltt,  there  ia  very  little  evidence  left  In  the  record  bearing  upon  the 
question  of  undue  influence,  certainly  not  sufficient  to  authorize  the  con- 
clusion that  the  will  was  the  result  thereof.  We  are,  therefore,  of  the  opin- 
ion that  the  verdict  iipon  the  case  as  presented  by  the  record  is  palpably 
against  the  weight  of  evidence,  and  for  this  reason  the  judgment  must  be 
reversed.  But  in  view  of  the  fact  that  the  trial  court  excluded  from,  the 
consideration  of  the  jury  the  testimony  of  Dr.  Alex.  Hunter,  Con  Guilfoile 
and  William  G.  Johnson  as  to  the  declarations  made  to  them  by  Dr.  A.  H. 
Wall,  to  the  eiTect  that  he  would  seu  that  his  grandson,  Hal  Dimmitt,  re- 
ceived no  part  of  the  Wall  estate,  and  which,  in  our  opinion,  was  entirely 
competent,  and  would  have  furnished  some  basis  for  the  verdict  of  the  jury, 
If  it  bad  been  admitted.  We  would  not  be  justified,  therefore,  in  remanding 
the  case  with  an  order  to  probate  the  will. 

In  Broadus'  Devisees  v.  Broadus*  Heirs,  73  Ky.,  299,  it  was  held  that  the 
Genera]  Statutes  required  that  this  court  should  on  appeal  give  the  same 
effect  to  the  verdict  of  the  jury  in  a  will  case  as  is  given  in  other  civil  cases, 
and  repealed  that  part  of  section  619  of  the  Civil  Code,  which  provides  that 
the  Court  of  Appeals  should  in  such  cases  try  both  the  law  and  facts;  and 
that  a  new  trial  would  be  awarded  on  the  reversal  of  a  will  case  except  in 
those  oases  where  there  was  no  evidence  to  sustain  the  verdict.  Iji  that 
oaie  It  was  held  that  there  was  no  evidence,  and  the  will  was  ordered  to  pro- 
mts.   And  it  has  been  followed  hi  two  or  three  instances  where  the  court 
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found  that  there  was  do  eTideDoe  to  anstain  the  verdict.  But  ordiDarily  the 
same  rule  of  practice  obtains  in  will  oases  As  in  other  Jury  trials.  And  thia 
case  will  have  to  go  back  for  a  new  trial  before  a  jury,  and  we  are  of  th» 
opinion  that  it  was  competent  for  contestants  to  prove  acts  and  declarations 
of  Dr.  Wall  which  tended  to  support  their  contention,  that  he  had  unduly 
Influenced  his  wife  in  the  execution  of  the  will.  He  is  a  beneficiary  under 
the  will,  and  was  active  In  its  probatlop,  and  the  appeal  from  the  judgment 
of  the  trial  court  is  prosecuted  in  his  name.  The  fact  that  as  a  tenant  by 
curtesy  he  would  have  taken  substantially  the  same  interest  in  the  estate  of 
his  wife  as  came  to  him  as  devisee  under  the  will,  can  not  change  the  well- 
established  rule  in  this  State  that  admltsions  and  declarations  of  a  legatee 
or  devisee  under  a  will  are  competent  not  only  against  himself,  but  also  aa 
to  the  interest  of  his  co-lesatees  or  devisees  thereunder.  This  question  waa 
fully  considered  by  this  court  in  Beal  v.  Cunningham,  40  Ky.,  899;  Rogera 
V.  Rogers,  41  Ky.,  884,  and  in  Milton  v.  Hunter,  &c..  76  Ky.,  163.  And  in 
the  very  recent  case  of  Gibson,  &c.  v.  Sutton,  &o.,  24  Ky.  Law  Rep.,  868^ 
this  court  said:  "We  do  not  feel  at  liberty  at  this  late  day  to  disregard  de> 
cisions  which  have  been  generally  acquiesced  in  by  the  profession  as  sound, 
because  not  in  accord  with  the  rule  of  other  States." 

The  trial  court  also  erred  in  sustaining  an  objection  to  thQ  following  ques- 
tions which  were  propounded  to  the  appellant,  Dr.  A.  H.  Wall,  by  contes- 
tants : 

"Q.  Did  you  ever  say  to  your  wife  that  Hal  was  misbehaving  in  snob  & 
way? 

*'Q.  Did  you  ever  say  anything  to  your  wife  about  his  being  a  spendthrift^ 
and  that  he  would  spend  the  property  or  dissipate  it,  and  for  her  to  see  the 
matter  was  fixed  in  such  a  way  that  he  would  not,  in  any  contingency,  get 
any  part  of  her  property?" 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  not  inconsistent  with  this  opinion. 
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(Filed  February  24,  1908— Not  to  be  reported.) 

Judicial  sales— Parties  to  actions— This  appeal  was  prosecuted  from  a 
judgment  confirming  reports  of  sales  of  land,  and  the  sheriff, as  public  admin- 
istrator of  the  estate  of  one  of  the  former  owners  of  the  land,  is  the  only  ap- 
pellee named  in  statement  filed  under  section  739,  Civil  Code  of  Practice. 
As  neithei  the  purchaser  of  the  land  nor  his  transferees  are  parties  to  the 
appeal,  the  appeal  is  dismissed. 

J.  M.  Roberson  for  appellants. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  instituted  by  N.  L.  Phillips,  as  executrix  of  Frank  Phillips, 
against  his  heirs  and  creditors  for  a  settlement  of  the  estate  and  for  a  sale  ol 
enough  of  his  land  to  pay  his  debts.    At  the  January  term,  1901,  of  the  Pike 
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Circuit  Court  a  judgment  \va8  entered,  direoting  the  master  oommissiouer 
of  the  court  to  sell  seveu  tracts  of  laud  belougiog  to  the  estate  of  decedeut, 
two  of  which  were  in  the  State  of  Virginia,  and  the  remaining  five  in  Pike 
county.  Kentucky.  At  the  sale  A.  J.  Auxier  and  J.  F.  Butler,  who  repre- 
sented plaintiffs  in  the  suit  as  attorneys,  became  the  purchasers  of  the  third, 
fourth  and  fifth  tracts  in  Kentucky  at  the  aggregate  price  of  $116.  These 
three  tracts  of  land  were  appraised  at  $650.  They  also  purchased  tract  No. 
6  at  the  price  of  $700.  After  the  master  commissioner  filed  bis  report  of  sale 
Auxier  and  Butler  transferred  their  bids  on  the  land  to  Williamson  and 
York,  who  were  the  purchasers  of  the  remaining  tract;  and  on  their  motion 
the  commissioner  was  permitted  to  file  a  supplemental  report  that  he  had 
made  a  mistake  in  reporting  their  bid  to  them  as  attorneys  for  plaintiff; 
that  it  should  have  been  to  them  as  individuals.  Numerous  exceptions 
were  filed  by  the  infant  children  of  Frank  Phillips  to  the  confirmation  of 
the  sale,  and  they  also  objected  to  the  transfer  of  the  bid  from  Butler  and 
Auxier  as  attorneys  to  Auxier  and  Phillips  as  individuuals,  and  insisted 
that  the  property  was  sold  for  a  song.  After  the  judgment  of  sale  Mrs.  N. 
L.  Phillips  died,  and  W.  J.  Keel,  sheriff  of  Pike  county  and  publio  admin- 
istrator, qualified  as  administrator  with  the  will  annexed  of  decedent,  and 
filed  his  petition  to  be  made  a  party  to  the  proceeding,  and  asked  that  the 
commissioner's  sale  of  the  land  should  be  confirmed.  This  was  done  in  spite 
of  the  objections  of  appellants,  and  they  have  appealed  to  this  court,  and  ask 
a  reversal  upon  numerous  grounds.  But  in  their  statement  filed  in  con- 
formity with  section  739  of  the  Civil  Code,  the  only  person  named  as  an  ap- 
pellee is  W.  J.  Keel,  sheriff  of  Pike  county,  who  has  no  peouniary  interest 
in  the  matter  so  lar  as  we  are  able  to  discover.  The  real  parties  in  interest, 
the  purchasers  of  the  land  and  their  transferees,  aie  not  made  parties,  and 
would  not  be  affected  by  any  judgment  this  court  might  direct  to  be  estered 
in  case  we  should  conclude  that  the  judgment  appealed  from  was  errooeouB. 
We,  therefore,  conclude  that  the  appeal  should  be  dismissed  without  preju<» 
dice,  and  it  is  so  ordered. 
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(Filed  February  24,  1003— Not  to  be  reported.) 

Guardian  ad  litem— Allowances— C.  was  appointed  by  the  Grant  Circuit 
Court  guardian  ad  litem  for  infant  children,  and  has  made  this  motion  lu 
the  Court  of  Appeals  for  an  allowance  for  his  services  as  guardian  ad  litem. 
Held— That  as  he  was  appointed  guardian  ad  litem  in  the  lower  court  he 
should  make  his  motion  for  an  allowance  in  the  entire  case  in  that  court. 

H.  Clay  White  and  B.  F.  Graziana  for  appellant. 

W.  W.  Dickerson,  A.  G.  DaJarnette  and  Wm.  Carnes,  guardian  ad  litem, 
for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

William  Carnes,  guardian  ad  litem  for  D.  W.  Robinson,  Charles  Robin- 
son, Maggie  Robinson,  Earl  Williams,   James  McManus,   Raymond  Mo- 

vol.  21—111 
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Manus,  Monica  McMaDus  and  M.  B.  MoManus,  has  filed  bis  petition  in  tbli 
proceeding,  reciting  the  services  rendered  by  him  for  bis  Infant  wards  in 
this  court,  and  asl^ed  that  be  be  allowed  a  fee  of  1300  for  such  services.  It 
appears  from  the  record  that  Carnes  was  appointed  as  guardian  ad  litem  for 
bis  infant  wards  in  the  lower  court  pursuant  to  the  provision  of  section  3R 
of  the  Civil  Code;  and  we  are,  therefore,  of  the  opinion  that  be  should  make 
bis  motion  for  an  allowance  for  his  services  as  guardian  ad  litem  in  the 
entire  case  in  that  court.  (Robinson  v.  Fidelity  Trust  and  Safety  Vault 
Co.  11  Ky.  Law  Rep.,  313.) 
For  this  reason  alone  the  motion  for  an  allowance  is  overruled. 
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(Filed  February  24,  1903— Not  to  be  reported.) 

Railroads— Contributory  negligence— The  deceased  one  night,  about  half 
past  10  o'clock,  walked  onto  a  trestle  on  appellee's  road  over  a  roadway  lead- 
ing to  the  boat  landing  in  Maysville,  and  e:at  down  on  the  track  on  the 
trestle  and  went  to  sleep.  A  short  time  thereafter  a  fust  train  pa6.sed  and 
killed  hlin.  This  action  was  instituted  to  recover  damages  for  his  death. 
At  the  conclusion  of  the  testimony  for  appellant  the  court  gave  a  peremp- 
tory instructioi),  directing  the  juiy  to  find  for  defendant.  The  defense  was 
contributory  negligence  of  the  deceased.  Appellant;  contends,  on  ajip^al, 
that  although  deceased  may  have  been  guilty  of  contributory  negligence,  yet 
it  was  the  duty  of  appellee  and  its  servants,  when  the  train  was  pa.<siDg 
through  a  thickly  populated  city,  to  keep  a  lookout,  and  to  have  prevented 
the  injury.  Held— That  this  rule  requiring  appellee  to  keep  a  lookout  does 
not  apply  where  the  company  owes  no  duty  to  the  person  injured,  as  was 
the  case  toward  decedent.  Had  they  discovered  the  perilous  position  of  the 
deceased  in  time  to  have  prevented  Injuring  him,  it  would  have  been  their 
duty  to  have  exercised  re^isonnble  care  to  have  avoided  the  injury,  but  a 
failure  to  discover  deceased  asleep  on  the  track,  under  the  circumstances, 
was  not  negligence. 

C.  Burgess  Taylor  and  J.  M.  Collins  for  appellant. 

E.  L.  Worthlngton,  J.  G.  Wadsworth  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  filed  this  suit  to  recover  for  the  loss  of  the  life  of  his  intestate, 
and  at  the  conclusion  of  the  evidence  the  court  instructed  the  jury  pi>remp- 
torily  to  find  for  the  defendant.  The  proof  tended  to  show  these  facts :  The 
track  of  the  railway  company  runs  along  Front  street  in  Maysville,  Ky. 
This  street  fronts  on  the  Ohio  river.  The  railroad  track  is  laid  near  the 
north  side  of  the  street  and  about  fuur  feet  from  the  steep  embankment  lead- 
ing down  to  the  river.  The  railroad  track  at  the  point  where  the  deceased 
was  killed  is  built  on  a  trestle,  or  bridge  ns  it  is  called  by  the  witnesses,  and 
underneath  this  trestle  runs  the  roadway  leading  to  the  boat  landing. 
About  half  past  10  o'clock  at  night,  on  the  13lh  of  August,  the  deceased 
went  out  and  sat  on  this  trestle.  While  there  a  train  came  by,  about  11 
o'clock,  running  at  rapid  speed,  and   killed  him.     He  had  dropped  to  sleep, 
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«Dd  60  did  not  notloe  tbe  approaching  train.  No  one  on  the  train  seems  to 
bave  been  aware  of  his  presenoe  on  the  trestle.  He  had  been  drinking  some, 
and  it  is  conceded  that  he  was  guilty  of  contributory  negligence,  but  it  ig 
earnestly  argued  that  the  place  where  he  was.  near  the  intersection  of  Mar- 
ket and  Front  streets,  was  much  used  by  the  people  of  the  city,  and  that  by 
reason  of  this  use  the  duty  was  imposed  on  those  operating  the  trains  to 
keep  a  reasonable  lookout,  and  that  by  the  exercise  of  ordinary  care,  if  a 
lookout  had  been  kept,  his  danger  would  have  been  perceived  and  tbe  injury 
averted,  as  the  track  was  straight  for  nearly  half  a  mile  as  the  train  ap- 
proached him.  Tbe  cases  of  Gunn  v.  Felton,  32  Ky.  Law  Rep.,  268,  and 
€.  &  O.  Ry.  Go.  V.  Keelin's  Adm'r,  22  Ky.  Law  Rep.,  1912,  are  relied  on  as 
establishing  the  rule  that  where  the  presence  of  the  deceased  on  the  track 
might,  by  the  exercise  of  ordinary  care,  have  been  discovered  in  time  to 
avoid  killing  him,  the  fact  that  he  was  guilty  of  contributory  negligence 
will  not  preclude  a  recovery.  But  those  cases  have  no  application  to  the 
one  before  us.  The  rule  they  declare  only  applies  where  those  in  charge  of 
the  train  owe  a  duty  to  tbe  deceased,  and  where  by  the  exercise  of  this  duty, 
notwithstanding  his  want  of  care,  and  after  it  had  placed  him  in  danger, 
the  injury  might  have  been  averted.  If  the  intestate  had  been  in  a  proper 
use  of  the  street,  as  la  passing  along  it  or  across  it,  it  would  have  been  in- 
-oumbent  on  those  in  charge  of  the  train  in  running  along  the  highway  to 
exercise  proper  care  to  avoid  injury  to  others  also  properly  on  the  highway. 
But  that  if  not  the  case  we  have.  The  deceased  left  the  highway  and  got 
upon  the  railroad  trestle,  which  was  elevated  above  the  highway,  and  went 
to  sleep  up  there  at  a  late  hour  of  the  night.  Those  in  charge  of  the  train 
were  not  required  to  anticipate  tbe  presence  of  persons  sleeping  on  the  trestle 
at  that  time  of  night,  and  tbe  deceased's  own  gross  negligence  was  the  prox- 
imate cause  of  his  injury.  If  those  in  charge  of  the  train  bad  discovered 
the  perilous  position  of  intestate  and  could,  after  discovering  it,  by  the  exer« 
oise  of  proper  care,  have  avoided  tbe  injury  to  him,  the  defendant  would  be 
liable;  but  it  is  not  liable  simply  because  they  failed  to  discover  him  asleep 
on  the  trestle.  (L.  &  N.  H.  R.  Go.  v.  Kemery's  Adm'r,  2B-Ky.  Law  Rep., 
1734;  Kmbry  v.  L.  &  N.  R.  R.  Co.,  18  Ky.  Law  Rep.,  434;  Lyon's  Adm'r  v. 
Illtnolt  Central  R.  R.  Co.,  22  Ky.  Law  Rep.,  1032.) 
Judgment  affirmed. 


CLARKE  V.  LEXINGTON  STOVE  WORKS. 

(Filed  February  2b,  190^— Not  to  be  reported.) 

Corporations— Agents— Instructions— Bills  and  notes— Appellee  subscribed 
(or  stock  in  the  Lexington  Stove  Works  to  the  amount  of  12,500,  and  paid 
#9fl0  thereof,  when  suit  was  brought  to  collect  the  balance  of  subscription 
•due.  In  defense  appellant  alleged  that  when  1876  of  said  subscription  was 
due  he  had  a  conversation  with  S. ,  who  was  secretary  and  treasurer  of  the 
corporation,  and  who  had  charge  of  said  collection,  in  which  it  was  agreed 
that  appellant  should  give  him  a  policy  of  life  insurance  which  had  a  cash 
surrender  value  of  1700  and  a  cash  surrender  value  of  |1,160,  and  that  S. 
would  borrow  6700  on  said  policy  and  credit  it  on  the  subscription  due;  that 
Id  accordance  with  said  agreement  appellant  transferred  said  policy  to  S., 
and  executed  his  note  for  S700  and  gave  it  to  S.,  but  that  S.  had  failed  to 
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credit  blm  on  said  subaorlptioo  with  any  sum  whatever,  but  had  cdDTtfrt«A' 
said  note  aud  policy  to  his  own  use,  and  deprived  appellant  of  same.  Isbh^- 
was  made  on  the  authority  of  S.,  as  agent,  to  make  sucb  an  arranftenieot 
with  S.  On  the  trial  tb6  oourt  gave  a  peremptory  instruction  to  And  lor 
plaintiff  the  fall  amount  claimed  on  said  subscription,  from  which  this  aiH 
peal  is  prosecuted.  Held— That  the  court  erred  to  the  prejudice  of  af^Mllant 
in  giving  said  peremptory  instruction.  The  jury  should  have  been  permll- 
ted  to  decide  from  all  the  facts  and  circumstances  proven  Id  the  case  whether 
the  contract  alleged  was  made  within  the  scope  of  the  powers  exercised  by 
S.  as  agent  of  the  company.  If  they  found  in  the  affirmative,  appellant  wa» 
entitled  to  a  credit  for  the  value  of  said  policy  taKen  from  hUu  by  said  agent 
and  converted  to  his  use  or  the  use  of  the  corporation. 

Geo.  C.  Webb  and  Webb  &  Farrell  for  appellant. 

A.  M.  Baker  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee,  Lexington  Stove  Worfcs,  is  a  corporation  engaged  In  tke  butl^ 
ness  of  manufacturing  and  selling  stoves  in  the  city  of  Lexington,  this- 
State.  Appellant,  George  Clarke,  AUbscribed  for  twenty-five  shares,  liOO  per- 
share,  of  its  capita]  stock  on  whioli  he  paid  In  obedience  to  the  ealla  therefor 
as  much  as  $980,  but  falling  to  pay  the  remainder  due  on  the  stock  suit  was- 
instituted  against  him  by  appellee  in  the  Fayette  Circuit  Court  for  the  bqid 
of  81,610.60,  which  was  alleged  to  be  the  balance  due  of  the  amoiint  enb* 
scribed  by  him,  and  for  this  sum  personal  judgment  was  asked  against  iip^ 
pellant,  in  addition  to  which  appellee  claimed  a  lien  on  kis  stock,  which  It 
sought  to  enforce. 

Appellant  filed  answer  to  which  a  demurrer  was  filed  and  snstained.    And 
amended  answer  was  then  filed  and  demurrer  sustained  to  the  answer  ns- 
amended,  whereupon  a  second  amendment  was  filed  to  the  answer^  and  de- 
murrer was  again  filed  to  the  answer  as  amended,  but  overruled.    The  an- 
swer, as  thus  amended,  admits  the  subscription  of  |d,&00  to  the  eafitsl  stoek 
of  appellee  by  appellant,  and  the  payment  of  1980  thereof,,  but  denied  that 
appellant  owes  the  $1,619.60  balance  sued  for,  and  avers  that  be  is  entitled  to- 
further  credits  of  $700  and  $460,  respectively,  which  appellee  had  agreed  to 
allow  him,  but  failed  to  do  so;   that  after  payment  of  the$989»aDd  when- 
demand  was  made  for  $876  of  the  $1,619.60  still  owing  by  appellant^  he  belnit 
unable  to  raise  the  money  to  pay  it,  advised  one  Snyder,  appellant^s  generah 
manager,  who  was  collecting  sums  due  on  subscriptions  to  Its  capital  stock, 
that  he  owned  a  paid-up  policy  of  $2,600  in 'the  Mutual  Life  Insurance  Co.» 
of  New  York,  payable  to  his  estate  at  his  death,  which  then  had  a  loan  valno- 
of  $700  and  a  cash  surrender  value  of  $1,160,  and  that  by  agreement  betwceii 
himself  and  Snyder,  as  appellant's  general  manager,  the  latter  took  posasi- 
sion  of  the  policy,  with  an  assignment  thereof  signed  by  appellant  in  blanks 
and  also  took  of  him  a  note  for  $700,  which  was  signed  and  endorsed  by  ap- 
pellant and  made  payable  to  his  order,  and  Snyder  agreed  further  to  negotiate* 
for  him  a  loan  of  $700  on  the  note  and  policy,  which  sum  was  to  be  applieA 
as  a  credit  on  the  $876  then  due  on  appellant's  stock. 

The  answer  further  avers  that  Snyder,  as  such  general  manager*  sent  tb^ 
note  and  mortgage  to  a  man  in  Philadelphia,  Penn.,  or  to  some  other  per^ 


OLABKE  V.  LEXINGTON   STOVE   WORKS.  1757 

« 

^on,  who  procured  the  money  thereon,  or  still  held  the  note  and  policy, 
neither  of  which  was  ever  returned  to  him  (appellant),  and  that  by  the  acts 
of  Snyder  as  general  manager  he  had  been  deprived  of  the  policy,  and  by 
reason  thereof  suffered  the  loss,  not  only  of  the  $700,  its  loan  value,  hue  also 
the  further  sum  of  $460,  which,  together  with  the  $700,  constituted  the  caFh 
surrender  value  thereof.  Appellant  asks  credit  for  these  sums  on  the  amount 
due  on  his  stock  subscription  to  appellee. 

After  the  filing  of  the  reply,  which  denied  all  of  the  averments  of  the  an- 
swer, the  case  was  tried  by  order  of  the  lower  court  before  a  jury  on  the 
Issues  of  fact  raised  by  the  pleadings,  and  upon  the  conclusion  of  appellant's 
proof  the  jury,  under  a  peremptory  instruction  from  the  court,  found  for 
the  appellee,  whereupon  judgment  was  rendered  for  appellee  for  the  full 
amount  claimed  by  it.  with  costs,  and  appellant's  motion  for  new  trial  hav- 
ing been  overruled,  he  prosecutes  this  appeal.  Upon  the  trial  appellant  and 
two  other  witnesses  testified  in  his  behalf,  and  in  addition  the  minutes  of  a 
numbei  of  meetings  of  appellee's  board  of  directors  were  read  in  evidence. 

The  following  facts  were  substantially  proved  on  the  trial :  First,  that  ap- 
pellant, in  May,  1896,  was  owing  appellee  $876  of  his  stock  subscription,  and 
thai  Snyder,  as  an  officer  of  appellee  comi)any,  was  insisting  upon  its  pay- 
ment; second,  that  appellant  was  then  the  owner  and  in  possession  of  a 
paid-up  policy  of  insurance  in  the  mutual  Life  Insurance  Co.,  of  New  York, 
of  $]),606,  which  had  a  loan  value  of  $700  and  a  cash  surrender  value  of  $1.- 
160,  which  policy  was  de'livered  to  Snyder;  third,  that  Snyder  made  an 
arrangement  with  appellant  whereby  money  was  to  be  raised  on  the  policy, 
and  for  that  purpose  he  caused  him  to  execute  his  note,  payable  to  himself, 
-and  endorsed  by  hioa,  and  tu  execute  an  assignment  of  the  policy  as  collat- 
eral seeurity  for  the  note,  and  that  the  note  was  also  delivered  to  Snyder 
^ith  the  policy ;  fourth,  that  Snyder  took  the  note  and  policy  and  disposed 
of  them  to  sorao  third  party,  and  thereafter  wrote  letters  in  which  he  set  up 
olalm  to  tlie  note  and  policy,  or  their  proceeds,  for  appellee,- and  that  be 
never  returned  either  the  note  or  policy  to  appellant,  and  the  latter  has 
never  received  credit  on  appellee's  claim  against  him  for  either  the  note  or 
policy,  and  Che  note  is  still  not  against  him. 

In  determining  whether  or  not  the  lower  court  erred  in  giving  theperemp- 

^ry  instrnctlon.  it  will  be  necessary  to  ascertain  whether  Snyder  was  acting 

«■  agent  of  apppellee  in  the  transaction  with   appellant  in   regard    to  the 

note  and  policy,  and   if  so,  whether  he  was  authoriztd  to  enter  into  the 

-arranftement  that  was  made  with  him.    A  corporation  can  only  act  through 

tta  ofBcen  or  agents,  and  it  will  be  bound  by  their  acts,  if  performed  within 

the  apparent  scope  of  the  agency.    It  was  clearly  shown  by  the  minutes  of 

-«ppellee^e  board  of  directors  that  Snyder  was  its  general  manager;  that  he 

not  only  acted  for  appellee  in  collecting  its  subsoriptions  of  stock,  but  also 

in  the  sale  of  stock,  for  he  disposed  of  some  of  its  stock  to  one  McDonald, 

-«nd  at  one  time,  as  shown  by  the  minutes,  he  reported  that  all  stock  had 

been  lold,  but  some  certificates  had  not  been  issued  because  not  fully  paid 

<or.    The  minutes  show  that  at  another  time  Snyder,  as  general  manager, 

■eoretary  and  treainrer,  made  a  verbal  report  to  the  directors  that  "the  oom* 

fiany  had  made  money  during  the  past  year,  but  he  was  not  in  a  position  to 

how  mnuh;  he  had  not  finished  taking  stock,  etc." 
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In  additloD  the  articles  of  incorporation,  by  -wblch  appellee  recelTed  U» 
corporate  being,  provide  that  "Otis  Snyder  shall  be  general  manager  of  said 
corporation,  and  perform  the  duties  thereof."  We  also  find  that  he  wrote 
the  Mutual  Life  Insurance  Co.,  of  New  York,  in  regard  to  appellant's  in- 
surance policy,  using  in  doing  so  a  letterhead  of  appellee,  and  he  likewise 
wrote  a  letter  to  Biscoe  Hindman,  State  agent  of  the  insurance  company, 
in  which  letter  he  said : 

"We  hold  a  claim  of  t700  against  the  policy  No.  737,455,  issued  on  the  life 
of  George  Clarke,  of  this  city.  This  policy  was  sent  to  Philadelphia,  Penn. ». 
to  negotiate  a  loan  of  t700.  We  wish  to  notify  you  that  we  have  not  released 
our  claim  to  said  policy. 

•'Very  truly, 

"LEXINGTON  STOVE  WORKS, 

"By  O.  W.  SNYDER.  Sec.  and  Treas." 

Still  another  letter  was  written  by  Snyder  to  the  insurance  company  6aj> 
ing: 

"Please  take  notice  that  the  only  valid  claim  against  the  policy  of  Georg% 
Clarke,  No.  727,466,  is  the  one  I  have.  Very  truly, 

"O.  W.  SNYDER. 
"Of  Lexington  Stove  Works." 

It  is  also  shown  by  the  evidence  that  Snyder  was  practically  in  charge  of 
all  of  appellee's  business.  Appellant  testified  fully  as  to  the  agency  of  Sny- 
der, and  in  view  of  the  many  evidences  furnished  by  the  record  of  hieagenoy, 
we  are  unable  to  approve  the  action  of  the  lower  court  in  granting  the  per* 
emptory  instruction.  We  think,  too,  that  the  lower  court  erred  in  refusinit 
to  permit  appellant  to  testify  as  to  what  were  the  duties  of  Snyder  as  general 
manager.  Appellant  was  himself,  at  one  time,  president  of  appellee  com- 
pany, and  he  testified  that  Snyder's  duties  tis  general  manager  had  never 
been  defined  by  resolution  of  appellee's  board  of  directors.  It  was,  therefore, 
proper  to  prove  by  parol  evidenoo  the  nature  and  extent  of  those  duties.  So 
we  conclude  that  there  was  evidence  to  go  to  the  jury  which,  in  the  absence 
of  anything  to  the  contrary,  would  have  authorized  them  to  find  for  appel- 
lant. Indeed  the  evidence  introduced  by  appellant,  on  the  whole,  strongly 
conduces  to  show  that  Snyder  was  authorized  as  agent  of  appellee  to  take 
such  steps  as  were  necessary  to  collect  the  sum  owing  by  appellant,  aiid» 
furthermore,  that  as  such  agent  he  received  the  note  and  policy  from  him 
and  placed  them  in  the  hands  of  an  irresponsible  party,  who  either  lost 
them  or  appropriated  to  his  own  use  the  money  realized  on  th(-m,  so  after 
all  it  may  be  inferred  from  the  facts  adduced  upon  the  trial  in  the  lower 
court  that  the  note  and  policy  were  lost  to  appellant  by  the  negligence  of 
appellee's  general  manager;  and  if  so,  as  they  were  left  in  his  hands  to  raise 
money  for  appellant  which  was  to  be  credited  on  his  indebtedness  to  appel- 
lee, and  were  undoubtedly  good  for  the  amount  to  be  realized,  appellant 
ought  not  to  lose  the  credit  through  the  negligence  of  the  agent  selected  bf 
appellee  to  transact  such  business. 

"If  officers  of  the  corporation  openly  exercise  a  power  which  presupposee 
a  delegated  authority  for  the  purposes  and  other  corporate  acts  shown  that 
the  corporation  must  have  contemplated  the  legal  existence  of  suob  author- 
ity,  the  acts  of  such  officers  will   be  deemed   rightful,  and   the  delegated 
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aDthority  will  be  presumed."  •  ♦  ♦  (Baok  of  U.  S.  v.  Dandridge,  19 
Wheat.,  65:  Mobony  Minlrg  Co.  v.  Anglo-Columbia  Bank.  104  U.  S.,  708; 
Story  on  Agency,  758;  Baker  v.  Kansas  City.  &o.,  R  R.  Co.,  8  S.  W. 
Rep.,  489;  Whitaker  v.  Kllray.  88  N.  W.  Rep.,  607;  Ceader  v.  Land  &  Son 
Lumber  Co.,  49  N.  W.  Rep..  575.) 

It  is  contended  by  counsel  for  appellee  tbat  as  section  668,  Kentucky  Stat- 
utes (the  same  as  section  193  of  our  Constitution),  provides  that  "no  cor- 
poration shall  issue  stock  or  bonds  except  for  an  equivalent  in  money  paid, 
or  labor  done,  *  *  *  the  taking  of  the  note  and  policy  by  its  general  man- 
ager  could  not  have  operated  as  a  payment  on  appellee's  stock.  The  note, 
secured  as  it  was  by  the  policy,  was  as  good  as  a  bill  of  exchange.  It  was, 
therefore,  the  equivalent  of  money,  and  its  acceptance  by  appellee  would 
have  been  a  payment  in  contemplation  of  the  statute  supra. 

We  do  not  understand.  However,  that  tbe  note  was  accepted  by  appellee's 
manager,  Snyder,  as  a  payment,  but  it  was  taken  to  be  negotiated  or  sold 
by  him  for  the  accommodation  of  appellant,  and  the  benefit  of  appellee,  and 
it  was  his  duty  to  use  reasonable  care  to  obtain  the  money  on  it.  The  money 
would  undoubtedly  have  been  obtained  on  it  but  for  the  negligence  of  api 
pellee's  agent  in  putting  it  into  the  hands  of  an  unreliable  man. 

We  think  it  would  be  inequitable  to  permit  appellee  to  escape  liability  for 
the  negligent  act  of  its  agent  in  permitting  the  loss  of  the  note  and  policy 
upon  the  facts  presented  by  the  record,  and  the  judgment  of  the  lower  court 
is,  therefore,  reversed,  with  directions  to  that  court  to  set  aside  the  verdict  of 
the  jury  as  well  as  the  judgment  rendered  thereon,  and  grant  appellant  a 
new  trial. 


STEWART  V.  ROSE. 

(Filed  February  25.  1903--Not  to  be  reported.) 

Contested  elections— Fraud  and  intimidation— Appellant  and  appellee  were 
rival  candidates  for  police  judge  of  Jellico.  The  result  was  a  tie.  Appellee 
was  selected  by  lot,  and  appellant  Hied  this  action  contesting  his  election, 
alleging  that  a  number  of  illegal  voters  were  permitted  to  vote  for  appellee, 
and  fraud  and  bribery  were  charged.  Countt^rohargea  of  the  same  nature 
were  made,  and  much  proof  introduced  showing  that  the  election  was  unfair 
and  the  result  iu  doubt.  It  obviously  would  not  do  to  say  that  in  every  case 
where  bribery  and  fraud  are  practiced  the  election  will  be  void.  But  where 
tbe  illegal  voting,  the  bribery  or  fraud  or  intimidation  has  prevailed  so  tbat 
its  effect  upon  tbe  result  is  such  that  no  degree  of  certainty  exists  as  to  the 
fairly -ex  pressed  will  of  the  electors  the  election  should  be  declared  void. 
The  voters  of  the  district  or  community  affected  by  it  are  entitled  to  an 
opportunity  by  a  fair  election  to  select  their  officials.  Under  authority  of 
section  12.  chapter  5,  of  acts  of  extra  session  1900,  tbe  court  should  have  de- 
clared tbe  election  void. 

K.  D.  Perkins  for  appellant. 

C.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  appellee  were  rival  candidates  at  the  election  held  Novem- 
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ber,  1901,  for  the  office  of  police  jadfce  of  the  town  of  Jellico,  a  citj  of  the 
sixth  class. 

The  officers  of  eieotion  certified  that  each  of  the  candidates  received  fortj- 
ooe  votes.  There  were  three  questioned  ballots  not  counted  for  either  of 
them.  One  of  these  ballots  was  a  blanlf.  The  remaining  two  were  counted, 
one  for  appellant  and  one  for  appellee.  The  result  being  a  tie,  appellee  was 
selected  by  lot  and  awarded  the  certificate.  Appellant  instituted  this  con- 
test, and  charged  tbat  a  number  of  persons  who  were  named  in  the  petition 
were  not  legal  voters  at  that  election;  that  they  voted  for  appellee;  that  a 
number  of  voters  who  were  legally  qualified  voters,  naming  them,  bad  been 
prevented,  by  force,  intimidation,  bribery  and  fraud  from  voting  at  the  elec- 
tion; that  they  were  the  adherers  and  supporters  of  appellant,  and  would 
have  voted  for  him.  A  large  volume  of  evidence  has  been  taken,  from  which 
the  circuit  court  found  that  it  was  impossible  to  determine  from  the  legal 
evidence  for  whom  illegal  votes  had  been  cast. 

We  are  of  opinion  that  the  voters,  J.  H.  Singleton,  John  liewis,  John 
Powell  and  Walter  Clark,  were  illegal  voters  undoubtedly.  It  is  not  so  clear 
whether  P.  L.  Garner  and  George  M.  Bose  were  qualified  voters.  Except- 
ing Garner  and  Rose  mentioned,  the  other  voters  each  introduced  as  wit- 
nesses on  behalf  of  contestee,  after  they  had  been  shown  conclusively  by 
contestant's  evidence  to  have  been  illegal  voters,  testified  tbat  they  had 
voted  for  appellant.  Contestant  then  introduced  evidence  impeaching  their 
veracity  because  of  their  general  reputation  in  the  community  where  they 
live.     No  evidence  was  offered  for  appellee  to  sustain  them,  or  any  of  them. 

There  must  have  been  an  exceedingly  spirited  contest  for  this  office  in  this 
little  town.  A  number  of  witnesFes  testified  that  they  had  been  approached 
and  had  been  ofiTered  money  and  given  whisky  to  Influence  them  in  voting, 
although  none  of  them  state  that  they  had  voted  because  of  such  influence. 
One  of  the  witnesses  testifies  that  friends  and  relatives  of  appellee  agreed  to 
give  her  $10  (tlO  seems  from  the  evidence  to  have  been  the  prevailing  price 
for  such  votes)  if  she  would  move  her  household  furniture,  etc.,  out  of  the 
corporate  limits  of  the  town  a  few  days  before  the  election  and  remain  away 
until  after  the  election  so  as  to  disqualify  her  husband  and  sod  from  votlsg. 
She  said  that  she  accepted  the  offer  and  moved.  Her  husband,  however,  re- 
turned to  town  and  refused  to  leave  the  corporate  limits  until  after  the  elec- 
tion, and  testifies  that  he  voted,  and  tbat  he  voted  for  appellant.  The  son 
was  refused  the  right  to  vote,  although  it  seems  that  he  was  a  legal  voter. 
He  claims  to  have  been  for  appellant.  Evidences  of  intimidation  and  other 
irregularities  are  also  shown  in  the  record.  It  is  proper  to  say,  however, 
that  appellee  is  not  personally  connected  with  any  of  it.  These  acts  seem  to 
have  been  done  in  the  main  by  his  adherents  and  supporters,  whether  with 
his  knowledge  or  approval  is  not  shown  in  the  record. 

Some  of  the  witnesses  mentioned  as  being  illegal  voters  stated  before  the 
election  for  whom  they  intended  to  vote,  and  after  the  election  for  wbom 
they  voted.  In  Commonwealth  v.  Barry,  98  Ey.,  804;  Major  v.  Barker,  00 
Ey.,  806,  and  Tunks  v.  Vincent,  31  Ey.  Law  Rep.,  476,  it  has  been  held  tbat 
such  statements  are  hearsay,  and  are  not  competent  to  efitabllsh  the  faot  of 
how  such  voter  did  actually  vote.  Under  such  state  of  oaie  what  are  the 
rights  of  the  constituency  affected  by  this  election,  and  what  is  the  duty  of 
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the  oourtf  It  Is  not  every  aot  of  violence,  fraud,  or  even  bribery,  that  will 
vitiate  an  election.  Such  things,  where  tneir  effect  can  be  mensured  with 
any  degree  of  certainty,  will,  in  a  contest  involving  the  result  of  the  elec- 
tion, be  eliminated,  and  the  result  declared  from  what  remains,  if  it  can  be 
'done.  So  long  as  existing  conditions  continue  it  may  be  impossible  to  con- 
duct elections  without  some  unlawfulness  on  the  part  of  some  one.  officers 
or  voters  or  meddlers.  It  obviously  would  not  do  to  say  that  in  every  such 
case  the  election  will  be  void.  But  where  the  illegal  voting,  the  bribery  or 
fraud  or  intimidation  has  prevailed  so  that  its  efTect  upon  the  result  is  such 
that  no  degree  of  certainty  exists  as  to  the  fairly -expressed  will  of  the  elec- 
tors, the  election  should  be  declared  void.  The  voters  of  the  district  or  com- 
munity affected  by  it  are  entitled  to  an  opportunity,  by  a  fair  election,  to 
select  their  ofHcials.  It  Is  of  the  first  importance  to  the  people  that  their 
rights,  before  the  claims  of  rival  candidates,  be  protected  and  preserved. 

The  last  amendment  to  the  election  laws  of  this  State,  section  12,  chapter 
5  of  the  laws  of  the  extra  session  1000,  is  as  follows:  "In  case  it  shall  ap- 
pear from  an  inspection  of  the  whole  record  that  there  has  been  such  fraud, 
intimidation,  bribery  or  violence  in  the  conduct  of  the  election  that  neither 
contestant  nor  contestee  can  be  adjudged  to  have  been  fairly  elected,  the  cir- 
cuit court,  subject  to  revision  by  appeal,  or  the  Court  of  Appeal?  finally 
may  adjudge  that  there  has  been  no  election.  In  such  event  the  office  shall 
be  deemed  vacant,  with  the^same  legal  efleot  as  if  the  person  elected  had  re- 
fused to  qualify." 

Under  all  the  facts  shown  in  this  record  we  are  bound  to  conclude  "that 
neither  contestant  nor  contestee  can  be  adjudged  to  have  been  fairly  elected. 
^be  circuit  court  should  have  so  adjudged. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  enter  a 
Judgment  in  conformity  with  this  opinion. 

Whole  court  sitting. 

CADIZ  R.  R.  CO.  V.  ROACH. 

(Filed  February  86,  1908.) 

1.  Contracts— Donation  of  land  for  right  of  way  of  railroad— Fraud— Con- 
sideration^ Appellee  by  a  writing  donated  the  right  of  way  over  his  farm  for 
the  purpose  of  constructing  a  railroad  through  same  from  Cadiz  to  Gracey. 
After  the  workmen  had  cleared  a  considerable  portion  of  the  right  of  way 
crer  appellee's  farm,  preparatory  to  constructing  the  railroad,  appellee  for- 
bade them  from  oonstruoting  said  road.  Appellee  instituted  this  action  to 
obtain  a  ooncellation  of  said  writing.  Appellee  ayerred  that  said  contract 
"was  obtained  by  fraud  and  false  representations,  to  the  efiPeot  that  all  the 
neighbors  bad  donated  the  right  of  way.  An  amended  petition  was  filed, 
-alleging  that  the  contract  was  without  consideration.  There  was  no  proof 
to  sustain  the  charge  of  fraud,  and  the  court  cancelled  said  contract  on  the 
fpround  that  it  was  without  consideration.  It  is  a  rule  that  "where  several 
promise  to  contribute  to  a  common  object  desired  by  all,  the  promise  of  eHoh 
may  be  a  good  consideration  for  the  promise  of  the  other."  Appellant  haQ 
expended  116,000  or  120,000  in  the  oonstroctlon  uf  its  roadbed,  superinduced 
In  part  by  the  grant  from  appellee  of  the  right  of  way  over  his  land,  and  it 
"would  greatly  prejudice  its  rights  to  withdraw  this  permission  to  run  ita 
vallroad  over  bis  land.    This  was  a  sufQcient  consideration  to  uphold  said 
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donation.     Prejudice  to  a  promisee  is  as  valid  a  consideration  as  a  benefit  t«> 
the  promissor. 

9.  Estoppel— In  view  of  the  condact  of  appellee  In  standing  by  and  permit- 
ting the  preparation  of  the  right  of  way  and  the  expenditure  of  money  for 
the  purpose  of  building  the  railroad,  appellant  is  equitably  estopped  froiu 
withdrawing  said  donation. 

Sims  &  Thomas  and  Sims,  Garnett  &  Burnett  for  appellant. 

Kelly  &  Son  and  D.  P.  Smith  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  railroad  company  undertook  to  construct  and  operate  a  rail- 
road between  Cadiz  and  Gracey  in  Trigg  county,  Kenlucky,  for  which  pur- 
pose it  received  subscriptions  in  money  and  donations  of  right  of  way  over 
the  lauds  of  divers  citizens  of  that  county. 

The  appellee,  C.  J.  Roach,  gave  such  right  of  way  over  his  land,  evidenced 
by  tbe  following  writing,  signed  by  him  and  one  L.  A.  Miller,  who  bad 
likewise  given  appellant  tbe  right  of  way  over  his  land. 

"Office  of  Cadiz  Railroad  Co.,  Cadiz,  Ky.,  February  21,  1901,  I  hereby 
donate  to  the  Cadiz  Railroad  Co.  a  k\xty  foot  right  of  way  through  zny 
farm  according  to  surveys. 


"L.  A.  MILLEB. 
••C.  J.  ROACH." 


It  appears  from  the  record  that  the  route  for  the  railroad  had  previously 
been  surveyed  through  appellee's  land  and  marked  by  stakes.  After  tbe 
execution  of  the  writing  mentioned  appellant  began  the  work  of  construot* 
ing  its  road,  and  while  enga^cu  ^t  %.ikM«g  and  removing  timber  and  under- 
growth from  the  right  of  way  througli  appellee's  land  the  latter  met  the 
foreman  in  charge  of  appellant's  workmen,  and  forbade  the  doing  of  any 
further  work  on  Lis  land,  and  soon  thereafter  instituted  this  action  to  ob- 
tain a  cancellation  of  the  writing,  whereby  npnellanthad  been  granted  the 
right  of  way  over  bis  land,  upon  the  alleged  ground  that  it  had  been  pro> 
cured  by  fraud.  Tbe  original  petition  avers  in  substance  that  appellee  was 
induced  to  execute  the  writing  upon  ihe  false  repr^sentalion  made  by  appel- 
lant's agents  at  the  time,  that  all  of  the  neighbori^  had  donated  to  appellant 
the  right  of  way  over  their  lands  for  its  road,  and  in  fact  that  the  riitbt  of 
way  had  been  donated  from  Cadiz  to  appellee's  farm.  It  is  further  averre<^ 
that  this  statement  was  false,  but  that  he,  being  unaware  of  its  falsity,  was 
induced  thereby  to  execute  the  writing  which  be  would  not  otherwise  have 
done.  Afterwards  an  amended  petition  was  filed,  in  which  it  was  allegeti 
that  the  writing  in  question  was  and  is  without  consideration,  and  conse- 
quently void. 

The  answer  of  appellant  specifically  denies  the  allegations  of  fraud  and 
want  of  consideration  contained  in  the  petition  as  amended,  and  avers  that 
the  work  of  building  its  line  of  railroad  was  undertaken  by  tbe  oitizeoB  of 
Trigg  county  upon  su Inscriptions  of  money,  and  donations  of  lands  for  tbe 
right  of  way:  that  uppellef's  grant  of  the  right  of  way  over  his  land  was. 
made  pursuant  tn  thi's  iinderr.ukint?.  nnd  that  appellant  relying  upon  these- 
sabscrlptions  and  dotjaiiuus,  including  that  of  appellee,  bad  commenced  tb» 
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ooDstruotion  of  its  line  of  railroad  aod  proceeded  with  the  same  to  the  extent 
of  ezpeoding  $16,000  or  $20,000  Id  Krading  and  otherwise  preparing  its  road- 
bed for  laying  ties  and  rails. 

The  answer  further  avers  that  the  subscriptions  and  mutual  undertaking 
of  the  parties  to  construct  the  railroad  constituted  a  good  and  sufficient 
consideration  for  the  subscriptions  made,  whether  of  money  or  right  of  way. 
and  in  addition  that  appellant's  land  will  be  greatly  enhanced  in  value  by 
the  building  of  the  railroad,  and  the  erection  of  a  depot,  which  will  be  only 
a  mile  and  a  half  from  his  residence.  By  consent  of  porties  the  evidence-  on 
the  issues  formed  by  the  pleadings  was  heard  orally  by  the  court  and  the 
trial  resulted  in  a  judgment  in  favor  of  the  appellee,  from  which,  and  the 
refusal  of  the  lower  court  to  grant  it  a  new  trial,  appellant  prosecutes  this 
appeal.  It  is  proper  to  say  that  the  charge  of  fraud  in  the  procurement  of 
appellee's  signature  to  the  writing  executed  by  appellee  was  wholly  disproved 
on  the  trial,  and  the  only  remaining  question  for  this  court  to  determine  1b 
at  to  the  plea  of  no  consideration. 

We  find  that  appellee,  when  asked  by  appellant's  agents.  Street  &  Gaines, 
to  give  the  right  of  way,  said  he  "wanted  the  road."  In  thus  expressing 
himself  appellee  seems  to  have  been  actuated  by  the  general  desire  that  in- 
spired his  neighbors  and  friends  to  contribute  to  the  one  common  objects 
that  was  expected  to  benefit  the  people  of  the  county,  which  was  the  secur- 
ing of  a  railroad.  The  undertaking  originated  with  the  citizens  of  Cadiz 
and  vicinity,  for  they  alone  sepm  to  have  furnished  by  subscription  the  cap- 
ital necessary  to  the  success  of  the  enterprise,  some  giving  money ,>  others 
the  right  of  way  over  their  lands. 

"Where  several  promise  to  contribute  to  a  common  object  desired  by  all, 
the  promise  of  each  may  be  a  good  consideration  for  the  promise  of  the 
others."  (Parsons  on  Contracts,  volame  2,  page  452;  Twin  Creek  and 
Colmanville  T.  P.  Road  Co.  v.  Lancaster,  &g.,  79  Ky.,  652;  Stovall  v.  Mc- 
Gutohra  &  Co.,  21  Ky.  Ijaw  Rep.,  1317.) 

But  whether  we  are  to  regard  appellee's  grant  to  appellant  of  the  right  of 
way  over  his  land  as  binding  upon  the  principle  of  mutuality  or  not,  we 
can  not  regard  it  as  a  mere  gift  of  his  property  to  a  public  charity,  for  by 
the  building  of  the  road  he  will  derive  profit  from  the  increase  in  the  value 
of  his  land.  Besides,  it  appears  that  it  is  three  and  a  half  miles  or  more 
from  the  residence  to  the  nearest  depot,  whereas  the  building  of  the  new 
railroad  will  provide  a  depot  within  a  mile  and  a  half  of  his  residence. 

There  is  yet  another  ground  which  we  think  in  all  fairness  should  operate 
as  an  estoppel  to  the  plea  of  no  consideration  made  by  appbllee.  We  find 
from  the  record  that  no  work  had  been  done  by  appellant  in  constructing  its 
road  at  the  time  appellee  executed  the  writing  granting  the  right  of  way 
over  his  land,  which  was  February  21,  1901,  but  after  that  date  work  was 
begun  and  continued  down  to  June  or  July,  1^01,  during  which  time  the 
roadbed  had  been  graded  from  Cadiz,  a  distance  of  seven  miles,  to  a  point 
near  appellee's  land,  and  as  it  then  became  necessary  for  appellant's  servants 
to  grade  and  construct  the  roadbed  on  appellee's  land,  they  went  upon  the 
same  for  that  purpose,  and  had  about  finished  clearing  the  roadway  thereon 
of  timber  and  other  obstructions  when  appellee  met  them,  and  for  the  first. 
time  advised  them  of  his  purpose  to  repudiate  the  writing  granting  the  rights 
of  way.  and  by  bis  command  the  work  was  then  and  there  stopped. 
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We  know  of  no  reason  why  the  law  of  equitable  estoppel  should  not  be 
made  to  apply  to  a  case  like  this.  Indeed  we  are  told  In  the  very  admirable 
work  of  Thompson  on  the  Law  of  Corporations,  volume  4,  section  5279,  that 
it  may  be  applied  "where  a  land  owner  encourages,  actively  or  passively,  the 
appropriation  of  his  land  by  a  corporation  for  public  use,"  and  we  may  add 
that  a  greater  reason  exists  for  its  application  where  the  land  owner  has,  in 
writing,  expressly  consented  to  such  use  of  his  land.  There  is  yet  another 
rule  of  law  which  holds  that  "any  advantage  to  promlssor  or  prnjudioe  to 
promissee"  is  a  sufficient  consideration  to  support  the  contract.  (Stapp  v. 
Anderson,  1  Mar.,  638.) 

Applying  this  rule  to  the  facts  of  the  case  at  bar  we  find  that  appellant, 
relying  in  good  faith  upon  the  subscriptions  and  donations  made  In  aid  of 
Us  undertaking,  including  the  donation  from  appellee  of  the  right  of  way 
over  his  land,  began  the  construction  of  its  road  and  completed  the  roadbed 
to  appellee's  land,  expending,  as  alleged,  tl5.000  or  f20,000  in  so  doing.  We 
think,  therefore,  that  in  view  of  the  labor  and  expense  thus  incurred  by  ap- 
pellant, superinduced  as  it  was  in  part  by  the  grant  from  appellee  of  the 
right  of  way  over  his  land,  it  would  greatly  prejudice  it^  rights  to  permit 
appellee  to  withdraw  the  permission  given  to  it  to  run  its  railroad  over  bis 
land. 

For  th«  reasons  herein  given  the  judgment  of  the  lower  court  is  reversed 
and  cause  remanded  in  order  that  appellee's  petition  may  be  dismissed. 


CAUDLE  V.  FORD,  &c. 
(Filed  February  25,  1008— Not  to  be  reported.) 

Bills  and  notes— Evidence— M.  drew  a  note  payable  to  A.,  B.  and  C,  aod 

tihey  endorsed  it  and  returned  It  to  M. ,  who  sold  it  to  appellant,  who  ingtl- 

tuted  suit  on  same.    The  defendants,  in  their  answer,  alleged  that  at  the 

time  they  endorsed  said  note  that  It  was  agreed  that  D.  was  to  endorse  same 

and  M.  was  to  execute  a  mortgage  on  land  to  indemnify  them  as  endorsees, 

-and  they  further  allege  that  when  appellant  purchased  said  note  that  he  had 

tull  knowledge  of  these  facts.    A  trial  resulted  in  a  verdict  for  defendants. 

'On  appeal  appellant  insists  that   the  court  erred  in  permitting  the  introduo* 

tion  of  evidence  proving  the  matters  set  up  in  the  answer,  on  the  ground 

"that  it  was  forbidden  by  the  rule  that  prohibits  the  alteration  of  a  written 

contract  by  parol  evidence.    Held— That  said  evidence  was  competent,  and 

the  verdict  of  the  jury  will  not  be  disturbed. 

James  Goble  for  appellant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  19th  of  May,  1898,  James  Matney  executed  the  following  obligation  : 

"'*|9,000,  Plkevllle,  Ky. 

"Four  months  after  date  I  promise  to  pay  to  the  order  of  J.  W.  Ford,  W. 
^.  Williams  and  W.  B.  Mitchell  $2,000  at  the  Bank  of  Plkeville. 

••JAMES  MATNEY.- 

The  note  was  endorsed  by  three  payees,  Ford,  Williamfl  and  Mltohell,  and 
^«tDrued  to  the  payor,  Jauies  Matney.    Before  the  matarlty  of  the  note  It 
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was  sold  by  James  Matney  to  the  appellant,  J.  D.  Candle  for  tl.TOO,  paid  Ia 
oash;  and  not  being  paid  at  maturity  thereof,  Caudle  inertltuted  this  suit  in, 
the  Pike  Circuit  Court  against  the  maker,  Matney,  and  the  three  endorsers. 
Ford,  WilliamR  and  Mitchell,  to  recover  from  them  the  sum  which  he  paid 
for  the  note,  with  protest  fees,  and  the  cost  of  a  suit  which  be  had  instituted 
against  Matney  and  prosecuted  to  judgnient  and  return  of  nulla  bona.     The 
defendants.  Ford,  Williams  and  Mitchell,  in  their  answer,  admit  that  they 
signed  the  obligation  and  delivered  it  to  Matney,  but  soy  by  way  of  defense 
that  it  was  agreed  between  them  and  Matney  that  before  he  was  aulhorii:ed 
to  sell  the  note  that  he  was  to  procure  the  name  of  L.  J.  Williamson  as  one. 
of  the  payees  theieon,  and'  he  was  also  to  endorse  It  and  to  become  jointly 
bound  with  them ;  and  that  Matney  was  then  to  execute  to  them  and  Wil- 
liams a  mortgage  on  a  farm  and  a  house  and  lot  in  Pikeville  belonging  tou 
him  to  indemnify  them  against  loss;  and  that  the  plaintiff,  J.  D.  Caudle, 
before  he  purchased  the  note,  was  fully  informed  of  the  condition  upon  which 
they  had  executed   the  obligation,  and  warned  not  to  purchase  or  advance, 
money  on  it  until  all  these  conditions  were  complied  with.     They  further, 
allege  that  Williamson  never  In  fact  became  a  party  to  the  obligation,  and 
that  no  mortgage  was  executed  by  Matney  as  agreed.    A  trial  before  a  jury 
under  proper  instructions  resulted  in  a  verdict  for  the  defendant,  and  plain- 
tiff has  appealed,  and  asks  a  reversal  of  the  judgment  rendered  pursuant, 
thereto  upon  the  ground  that  the  trial  court  erred  in  permitting  the  defend- 
ants to  testify  upon  the  trial  to  the  facts  connected  with  the  execution  of 
the  obligation,  which  were  set  out  and  relied  on  in  their  answer,  upon  the. 
ground  that  parol  evidence  is  not  competent  to  contradict  or  vary  the  terms 
of  a  written  contract. 

We  are  unable  to  see  how  this  rule  of  evidence  has  any  application  to  the 
facts  of  this  case.    The  law  is  well  settled  in  this  State  that  if  a  sun  ty  exe- 
cutes a  note  on  the  payee's  agreement  to  procure  the  signature  of  Aiiother- 
name  thereto,  and  which   the  payee  failed  to  do,  that  this  fact  can   not  be^ 
relied  on  as  a  defense  when  sued  by  a  purchaser  for  value  who  had  nn  notice, 
of  such  agreement.    But  if  the  payee  or  obligee  bad  notice  of  such  condition 
or  agreement,  the  far^t  of  the  agreement  and  knowledge  thereof  on  the  part, 
of  the  obligee  or  payee  would  constitute  a  valid  defense,  and  it  is  entirely 
competent  to  show  the  existenoe  of  such  knowledge  by  parol  testimony.    The. 
gist  of  the  defense  in  this  case  is  that  plaintiff,  before  he  acquired  the  obli- 
gation sued   on   or  parted  with   bis  money,  knew  that  the  defendants  were, 
not  bound  thereon   unless  Williamson  signed  the   note,  and  a  mortgage  was. 
made  to  protect  them.    And  it  was  perfectly  competent  to  show  that  fact  by 
parol  testimony,  as  it  in  nowise  tended  to  contradict  or  alter  the  obligation 
sued  on.    Questions  analogous  to  the  one  at  bar  were  considered   by  this, 
court  in  Smith  v.  Moberly,  49  Ky.,  £66;  Jones  v.  Shelbyville  Fire  and  Marine. 
Ins.  Co.,  ftS   Ky.,  58;  Hubbel  v.  Smith,  62  Ey.,  979.     And   all  these  author- 
ities were  reviewed  in  the  recent  case  of  Dills  v.  Bank  of  Pikeville,  22  Ey. 
Law  Rep.,  1461. 

It  Is  bard  to  believe  that  appellant  would  have  advanced  $1,700  in  good) 
money  for  the  obligation  sued  on  after  notice  from  appellees  of  the  alleged 
oonditions  of  liability  on  their  part,  and  that  they  had  not  been  complied 
with  by  Matney.    Tet  this  is  a  fact  which,  under  our  system,  is  left  to  the^ 
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detoriulDatioD  of  the  jury,  who  are  the  sole  Judfces  of  the  weight  and  oredl« 
billty  of  the  witnesst^s.  However  much  we  may  be  disinclined  to  agree  with 
the  verdict  of  the  jury,  we  can  not  say  that  it  was  palpably  against  the 
weight  of  evidence,  for  as  against  the  statement  of  appellant,  tliat  be  bad 
DO  notice  of  snch  alleged  contemporaneous  agreement,  the  three  defendants 
all  testify  that  he  did  have  such  Information. 

For  these  reasons,  with  some  reluctance,  we  conclude  that  the  judgment 
must  be  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  MATTHEWS. 

(Filed  February  25,  1903.) 

Common  carrier— Damages  fnr  injury  to  baggage— Appellee  was  a  travel-' 
Ing  salesman  fur  a  wholesale  dealer  in  dental  instruments,  and  had  his  truok 
checked  fur  transmission  by  train  to  his  destination.     The  trunk  was  heavier 
than  was  allowed  for  free  baggage,  and  appellee  was  required  to  pay  60  cents 
extra  as  overweight  charges.     The  trunk   contained   about  11,700   worth    of 
dental  instruments.    These  goods  were  used  not  only  as  samples,    but  were 
sold  from  the  stock  of  appellee  and  delivered  by  him  to  the  customers.    The 
goods  belonged  to  appellee's  employer.     While  the  trunk  was  In  appellant's 
possession  it  got  wet  and  the  Instruments  were  damaged,  by  rust,  olairaed  to 
the  extent  of  |500.     In  this  action   to  recover  said   damage  a  verdict  ^was 
rendered  in  favor  of  plaintiff  for  the  amount  claiinml.     On  appeal  appellant 
insists  that  the  court  erred  to  the  prejudice  of  appellant  in   assumins  as   a 
matter  of  law  that  the  common  carrier  1&  liable  as  carrier  for  all  damage    to 
the  contents  of  the  trunks  shipped  as  baggage  without  reference   to  the    na- 
ture or  ownership  of  such  contents,  and  regardless  of  thecal  iter's  knowledge 
or  notice  or  agreement   as  to   such   contents.     Held— That   said   Instruction 
was  prejudicial.     While  section  783,  Kentucky  Statutes,    relative   to   the  re- 
sponsibility of  common  carriers  for  baggage   of   pnssengers,  does  not  dt*fine 
what  shall  be  considered  as  baggage,  the  rules  of  ths  common  law  will  apply. 
Ordinarily  only  the  wearing   apparel  and  similar   kindred   articles  are    in- 
cluded in  the  personal  baggage  of   the  traveler,  and   the   carrier   knows    the 
probable  extent  of  his  liability  in  the  event  of  the  loss  or  damage  of  thetiag- 
gage,  and  luay  reasonably  be  presumed  to  have  regulated  his  charges  and  pro- 
vided meaus  for  its  safe  keeping  proportioned  to  that  liability.     The  common 
law  definition   of   baggoge   forms   a   part   of   the   carrier's   underrakinff    as 
though  expreissly  stated  and  assented  to   at   the   time   of  the   paf^snge.     The 
parties  may  of  course  vary  this  contract  by  ogreement.     If  the  carrier  elects 
to  receive  and  transport  that  as  baggage  which    in  fact  Is  freight,  and  wblcb 
It  would  have  the  right  to  refuse   as   baggage,  on   its  paassenger  trains.    It 
ought  to  be  liable  therefor  upon  the  same  terms  as  if  it  were  baggage.     But 
this  is  not  because  of  its  common  law  liability  therefor,  but   because   it    has 
agreed  by  special  contract  for  a  consideration  to  be  so  bound.     The  elements 
of  such  a  contract  are  sufTiciently  satisfied  by  an  acceptance  of  the  package  or 
trunk  by  the  carrier  for  transportation  as   baggage  with   knowledge  of    its 
contents.     But  notice  in  terms  of  the  contents  of  the  trunks  Is  not  requirtfd. 
It  Is  suflicient  if,  from   all  the  circumstances  of  the  case,  the  jury  may  rea- 
sonably infer  that  the  carrier's  a^ent,  charged  with  the^duty  of  recelvlni^  and 
checking  baggage  over  its  lines,  knew  of   the  extraordinary  contents   of  the 
package  when   he  received  It  and  checked  it  as  baggage  for  the  passenger, 
that  it  knew  that  they  contained   merchandise   or  other  articles   than  tfae 
traveler's  wearing  apparel. 
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9.  Owoerahip  of  baggage— Parties  to  actions— AUbough  tbe  wholesale  deal- 
•«rs  owned  the  instruujents  that  were  injured,  the  drummer  bad  such  an  in- 
terest in  same  as  entitled  bim  to  maintain  this  action  for  damages. 

N.  P.  Moss,  Pirtle  &  Trabue  and  J.  M.  Dickingon  for  appellant. 

J.  W.  Bennett  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  a  traveling  salesman,  or  drummer,  for  certain  wholesale 
dealers  in  dental  instruments.  Be  bought  a  ticket  and  took  passage  on  one 
of  appellant's  trains,  and  bad  bis  trunk  checked  for  transmission  by  that 
train  to  bis  point  of  destination.  The  trunk  was  heavier  than  was  allowed 
as  free  baggage  to  one  passenger,  and  appellee  vpas  required  and  did  pay  60 
oents  extra  as  overweight  charges.  The  trunk  contained  aljout  $1,700  worth 
of  dental  goods,  steel  instruments  presumably.  These  goods  were  used  not 
only  as  samples  by  which  other  goods  of  a  like  quality  were  sold  for  future 
shipment,  but  they  were  sold  from  the  stock  in  custody  of  appellee,  and  then 
delivered  by  him  to  the  customers  if  they  so  desired  The  goods  belonged  to 
appellee's  employers,  the  wholesalers.  While  the  trunk  was  in  appellant's 
possession  it  got  wet,  and  the  instruments  were  damagtd  by  rust,  it  is 
olalmed,  to  the  extent  of  about  S500. 

There  was  evidence  iur  appellee  that  when  the  trunk  was  being  loaded  on 
the  train  the  person  handling  it  (whether  a  porter,  roustabout  or  baggage 
master,  or  whether  connected  with  the  railroad,  he  did  not.  know),  remarked 
as  to  its  extraordinary  weight,  and  that  appellee  replied  that  it  contained 
dental  instruments.  For  appellant  its  baggagemaster  at  the  station  at 
which  the  trunk  was  check<-d  and  shipped  testified  tLat  he  was  in  sole 
oharge  of  the  checking  of  baggage  at  that  station,  and  that  he  was  not  ap- 
prised of  the  nature  of  the  contents  of  the  trunk;  but  that  It  was  customaiy 
with  that  road  to  ship  drummers'  sample  trunks  as  baggage.  The  cause  of 
the  damage,  and  the  extent  of  it,  do  not  seem  to  be  controverted  by  th« 
proof. 

On  this  state  of  case  the  court  gave  the  jury  the  following  instructions: 

"No.  1.  The  court  Instructs  the  jury  that  if  they  believe  from  the  evidence 
the  defendant,  while  the  plaintiff's  trunks  were  in  its  custody.  left  them 
exposed  to  rain,  and  that  said  trunks  or  contents  became  wet,  and  thereby 
damaged,  they  should  find  for  the  plaintllls  the  actual  damages  which  paid 
trunks  or  merchandise  therein  sustained  by  reason  of  such  injury,  not  ex- 
ceeding the  sum  set  out  therefor  in  the  petition. 

"No.  2.  If  the  jury  believe  from  the  evidence  the  plaintiff's  trunks  while 
In  the  custody  and  care  of  the  defendant  was  burstect  or  torn  in  handling, 
through  the  negligence  or  carelessness  of  the  defendant's  agents  or  servants, 
and  that  it  was  thereby  damaged,  tbey  will  And  for  the  plaintiffs  such  dam- 
ages as  they  sustained  for  this  injury  to  their  trunks,  not  exceeding  the  sum 
claimed  therefor  in  the  petition." 

Appellant  asked  for  this  instruction,  which  was  refused:  "The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that  the  trunki 
shipped  by  plaintiff  contained  merchandise  which  he  was  carrying  for  sale, 
and  said  merchandise  was  checked  as  baggage  on  the  passenger  cars  by  de- 
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fendaDt,  and  at  the  time  of  said  shipment  plaintiff  failed  to  make  known  to 
the  a^ent  of  defendant  who  checked  said  baggage,  or  other  agent  authorised 
to  ship  and  have  said  baggage  checked  and  shipped  on  its  passenger  trains^ 
the  law  is  for  the  defendant,  and  the  jury  should  so  find." 

From  a  verdict  and  judgment  in  favor  of  appellee  for  1531.50  damages  this 
appeal  Is  prosecuted.  The  first  instruction  given  to  the  jury  assumes  as  a 
matter  of  law  that  the  common  carrier  is  accountable  under  its  liability  a» 
carrier  for  all  damage  to  the  contents  of  trunks  shipped  as  baggage,  with- 
out reference  to  the  nature  or  ownership  of  such  contents  and  regardless  of 
the  carrier's  knowledge  or  notice  or  agreement  as  to  such  contents.  The* 
second  instruction  is  not  questioned  on  this  appeal.  The  only  legislation  ia 
this  State  on  the  subject  of  baggage  is  that  found  In  section  788,  Kentucky 
Statutes,  as  follows:  "Every  company  shall  furnish  sufficient  aocommoda- 
tion  for  the  transportation  of  all  such  passengers  and  property  as  shall, 
within  a  reasonable  time  previous  thereto,  offer,  or  be  offered,  for  trans- 
portation, at  places  established  by  the  corporation  for  receiving  and  dis- 
charging passengers  and  freight,  and  shall,  when  requested,  check  every 
parcel  of  baggage  taken  for  transportation,  if  there  is  a  handle,  loop  or  fix- 
tare,  so  that  the  same  can  be  attached,  and  shall  give  to  the  person  deliver- 
ing such  baggage  a  check  for  the  same." 

We  are  thus  left  to  determine  what  is  meant  by  the  term  "baggage"  by 
reference  to  the  common  law.  A  very  considerable  number  of  adjudications 
have  been  rendered  on  this  subject,  as  might  naturally  be  expected.  From 
them  it  may  be  stated  that  the  word  "baggage,"  as  used  in  the  oonneotlon 
under  discussion,  refers  only  to  what  the  passenger  takes  with  him  for  bis 
own  personal  use  and  convenience,  and  which  he  has  committed  to  the  car& 
of  the  carrier.  Generally  the  articles  allowed  as  baggage  to  accompany  the 
passenger,  and  which  the  carrier  is  bound  to  transmit  as  an  insurer,  are  the 
personal  apparel  of  the*  passenger,  but  may  include  a  number  of  other 
articles,  which  may  not  unreasonably  be  designed  for  his  pleasure,  business 
or  convenience  upon  the  journey  which  he  is  prosecuting. 

"In  a  general  sense,  It  may  be  said  to  include  such  articles  as  it  is  usual 
for  persons  traveling  to  take  with  them  for  their  pleasure,  convenience  and 
comfort,  according  to  the  habits  and  wants  of  the  class  to  which  they  be- 
long."   (Cakes  v.  N.  P.  R.  Co.,  20  Oregon,  893.) 

Story  on  Bailments,  section  499,  thus  states  it:  "By  baggage  we  are  to 
understand  such  articles  of  necessity  or  personal  convenience  as  are  usually 
carried  by  passengeis  for  their  personal  use;  and  not  merchandise  or  otheir 
valuables,  although  carried  in  the  trunks  of  passengers,  which  are  not  de- 
signed for  any  such  use,  but  for  other  purposes,  such  as  sale  or  the  lik&"^ 
(Boman  v.  Maxwell,  9  Humph,.  Tenn.,  624;  Maorowv.  Great  Western  R.  R. 
Co.,  L.  R.,  6Q.  B.,  612.) 

Rorer  on  Railroads,  988,  states  it  this  way:  "It  is  difficult  to  enumerate 
the  articles  that  may  be  Included,  in  each  particular  case,  in  the  term  bag- 
gage. This  depends  much  on  the  condition,  habits  and  circumstances  of 
life  of  the  passenger.'  Ordinarily  it  includes  a  trunk  or  trunks,  with  the 
necessary  wearing  apparel  for  both  comfort  and  dress  suitable  to  the  oondl- 
tion  in  life  of  the  person ;  *  *  *  but  not  money  in  larger  amount  than  for 
necessary  expenses,  nor  articles  of  merchandise  or  of  virtu."    •    *    • 
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As  ordinarily  only  the  weariog  apparel  and  similar  kindred  articles  are 
indnded  In  the  personal  baggage  of  the  traveler,  the  carrier  knows  the 
probable  extent  of  his  liability  in  the  event  of  the  loss  or  damage  of  the  bag- 
gage, and  may  reasonably  be  presumed  to  have  regulated  his  charges  and 
provided  means  for  its  safe  keeping  proportioned  to  that  liability.  If,  on  the 
other  hand,  the  passenger  miij^ht  Include  in  his  parcel  valuable  jewels  not 
properly  classed  as  baggage,  or  plafe,  or  merchandise,  bonds  or  money,  of 
many  thousands  of  dollars  iu  value,  and  the  carrier  made  liable  for  Its  loss 
without  knowledge  or  notice  of  its  extraordinary  value,  he  is  compelled  to 
assume  a  responblbility  for  which  he  has  not  been  paid  in  fact,  and  without 
an  opportunity  to  provide  that  extraordinary  care  and  attention  which  by 
common  prudence  would  be  due  to  such  a  valuable  charge.  Baggage,  to  a 
oercain  reasonable  limit,  and  belonging  to  a  passenger,  is  oarrried  free,  as 
an  incident  of  the  paf^senger's  contract  for  passage.  The  common  law  defi- 
nition of  bagg{)ge  forms  a  part  of.  the  carrier's  undertaking  as  though  ex- 
pressly stated  and  assented  to  at  the  time  of  the  passage.  The  parties  may 
of  course  vary  this  contract  by  agreement.  If  the  carrier  elects  to  receive 
and  transport  that  as  baggage  which  in  fact  is  freight,  and  which  it  would 
have  the  right  to  refuse  tu  take  as  baggage  on  its  passenger  trains,  it  ought 
to  be  liable  therefor  upon  the  same  terms  as  if  it  were  baggage.  But  this  la 
not  because  of  its  cotnuion  law  liability  therefor,  but  because  It  has  agreed 
by  special  contract  for  a  consideration  to  be  so  bound.  The  elements  of  such 
a  contract  are  sufficiently  satisfled  by  an  acceptance  of  the  package  or  trunk 
by  the  carrier,  for  transportation  as  baggage,  knowledge  of  its  contents. 
(Hutchinson  on  Carriers,  section  685,  1st  edition;  Texas,  &c..  R.  R.  Co.  v. 
Capps,  2  Tex.  App.,  Civ.  Cds.,  section  83;  Jacobs  v.  Tutt,  33  Fed.  Rep.,  412; 
Perry  v.  Humphreys.  3'J  Fed.  Rep.,  417;  Humphreys  v.  Perry,  148  U.  S.,  827.) 

The  fact  that  the  pus.<;enger  paid  for  the  extra  weight  of  the  trunk  does  not 
vary  the  rule,  for  if  the  trunk  or  trunks  contained  enough  of  those  articles 
clearly  entitled  to  be  classed  as  personal  baggage  of  the  passenger  as  to  be 
over  the  weight  allowed,  and  reasonably  allowable,  to  each  passenger  for  free 
carriage,  he  would  have  to  pay  a  just  compensation  for  its  being  carried. 
This  fact  alone  is  not  notice  that  the  package  contains  anything  beside  the 
usual  articles  entitled  to  be  taken  as  personal  baggage,  the  nature  and  prob- 
able value  of  which  are  generally  well  known.  The  carrier  might  refuse  to 
carry  (-jn  its  paB.senger  train  articles  not  properly  baggage.  It  could  not  be 
required  to  carry  freight  on  passenger  trains.  Delivering  to  the  carrier  a 
trunk  or  closed  package,  ostensibly  ordinary  baggage,  without  a  statement 
as  to  its  contents,  is  equivalent  to  a  representation  by  the  passenger  that  it 
bdlongs  to  him,  and  contains  only  such  articles  as  are  properly  classed  as 
personal  baggage.  (Haines  v.  Chioaigo,  &o.,  Ry.,  29  Minn.,  160;  Michigan 
Central  R.  R.  Co.  v.  Carrow,  73  111.,  348.)  If  it  contains  other  articles,  and 
the  carrier  is  not  Informed  of  the  fact,  it  is  a  deception  upon  the  carrier  as  to 
sQoh  articles,  and  as  to  such  they  are  not  covered  by  the  carrier's  contract. 
(Story  on  Bailments,  9th  edition,  section  565. )  In  the  event  of  loss  of  or  dam- 
age to  such  articles  while  in  the  carrier's  possession,  without  notice  of  their 
character  when  received  and  checked  as  baggage,  or  without  a  special  agree- 
ment with  reference  thereto,  it  is  not  liable,   except  as  in  case  of  a   bailee 

vol.  24—112 
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without  bJre.  But  notice  in  terms  of  the  contents  of  the  trnnks  is  not  re- 
quired. It  is  sufficient  If,  from  all  the  oironnMtanoes  of  the  case,  the  jnry 
may  reasonably  infer  that  the  carrier's  agent  charged  with  the  dnty  of  re- 
ceiving and  checking  baggage  over  its  lines  knew  of  the  extraordinary  con- 
tents of  the  package  when  be  received  it  and  checked  it  as  baggage  for  the 
passenger,  that  is,  knew  that  they  contained  merchandise  or  other  articles 
than  the  traveler's  wearing  apparel.  (Sloman  v.  Gr^at  Western  By.  Co..  67 
N.  Y.,  SOS;  Blown  V.  Camden.  &o.,  By.  Co.,  83  Penn  St.,  816.) 

While  it  is  true  that  a  carrier  can  not  be  made  liable  for  the  goods  of 
another  than  the  passenger*  or  a  member  of  his  family  traveling  with  him, 
which  may  be  included  in  the  passenger's  baggage,  yet  the  facts  in  this  case 
tend  to  show  that  although  the  goods  belonged  to  the  wholesale  merchants, 
by  an  agreement  between  them  and  appellee  he  had  such  an  interest  in 
them,  by  reason  of  his  being  responsible  to  them  for  their  loss  or  damage, 
and  required  to  replace  them  in  such  event,  that  they  may  fairly  be  treated 
as  bis  for  the  purposes  of  this  action.  The  damage  fell  upon  him ;  they  were 
being  carried  for  him  ;  he  was  the  passenger.  We,  therefore,  conclude  that 
the  court  erred  in  assuming  appellant's  liability  for  the  damage  to  the  den- 
tal instruments  shipped  as  baggage. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
oeedings  consistent  herewith. 

Whole  court  sitting. 


PABSONS  V.  WELLEB.  &c. 

(Filed  February  25,  IQOS—Not  to  be  reported.) 

Injunction— Office  and  officer— Appellant  infitituted  this  action  against  ap- 
pellees to  enjoin  them  from  molesting  or  depriving  him  of  his  office  of  chief 
engineer  of  the  city  of  Louisville,  alleging  that  he  was  entitled  to  hold  said 
office  for  four  years  from  the  10th  day  of  December,  1901,  and  that  on  said 
day  appellees  were  nominated  by  the  mayor  and  confirmed  by  the  board  of 
aldermen  to  be  members  of  the  board  of  public  works  for  a  period  of  four 
years  after  their  qualification}  which  would  be  on  the  17th  day  of  December, 
1901,  and  that  they  were  giving  it  out,  reporting  and  claiming  that  when 
they  shall  be  qualifled  as  members  of  said  board  that  ttiey  will  remove  ap- 
pellant from  his  said  office  and  appoint  another  in  his  place.  Held— That 
said  injunction  was  properly  refused.  When  appellant  alleges  that  they  were 
giving  it  out  and  claiming  that  they  would,  when  qualified  as  membt-rs  of 
said  board,  remove  appellant  from  office,  they  were  simply  private  citizens, 
and  no  official  responsibility  rested  on  them.  This  suit  is  against  three  pri. 
vate  individuals,  and  appellant  expects  these  Individuals  to  become  members 
of  said  board,  and  when  they  do  become  such  members  they  will  remove  ap- 
pellant from  an  office  he  holds  and  appoint  another  person.  Such  an  action 
can  not  be  upheld  on  either  principle  or  reason.    The  action  was  premature. 

O'Neal  &  O'Neal  and  Lane  &  Harrison  for  appellant. 

Kohn,  Baird  &  Spindle  and  Stanley  E.  Sloss  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  instituted  an  action  in  the  JefferEon  Circuit  Court,  Com- 
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:ixiOD  Pleas  divisioD,  agaiDBt  appellees,  John  H.  Weller,  John  Vreeland  and 
-John  Phelps,  to  enjoin  them  from  molesting  or  depriving  him  of  bis  ofSoe 
-of  chief  engineer  of  the  oity  of  LoaisTllle. 

After  setting  forth  in  his  petition  facts  showing  the  importance  of  the 
office  to  him,  as  ivell  as  to  the  oity,  and  his  right  to  hold  the  oflQce  for  the 
term  of  four  years  from  the  10th  day  of  December,  1901,  and  that  it  was  to 
his  Interest  and  to  the  interest  of  the  public  that  he  be  permitted  to  hold 
said  office  without  being  disturbed  or  interfered  with  in  the  performance  of 
bis  duties  or  the  exercise  of  his  official  powers,  the  following  allegations  are 
made:  "This  plaintiff  says  that  the  defendants  hereto,  John  H.  Weller, 
John  Vreeland  and  John  Phelps,  were  each,  at  a  meeting  of  the  board  of 
aldermen  of  the  oity  of  Louisville,  held  at  its  chamber  on  the  evening  of  the 
10th  day  of  December,  1901,  nominated  by  the  mayor,  and  their  nomination 
•consented  to  by  the  board  of  aldermen,  to  be  members  of  the  board  of  publlo 
works  of  tbe  city  of  Louisville  for  a  period  of  four  years  after  their  qualiflca* 
tion  as  members  of  such  board;  that  said  defendants  have  each  consented  to 
said  appointment,  and  will,  as  this  plaintiff  is  informed  and  charges  to  be 
true,  qualify  each  as  a  member  of  said  board  on  the  evening  of  the  17th  day 
^f  December,  1(H)1,  and  tbeieby  become  members  of  and  constitute  a  board 
of  public  works  for  the  city  of  Louisville.  This  plaintiff  says  that  said  de« 
fendants,  John  H.  Weller,  John  Vereland  and  John  Phelps,  are  giving  out, 
reporting  and  claiming  that  when  qualified  as  members  of,  and  as  soon  aa 
"they  constitute  the  board  of  public  works,  they  will  possess,  and  be  invested 
with  full  right  and  power,  and  that  they  will  remove  this  plaintiff  from  tbe 
■office  of  chief  engineer  of  the  city  of  Louisville,  and  will  appoint  another 
-one  in  the  place  and  stead  of  this  plaintiff,  and  put  such  appointee  so  made 
^y  them  in  possession  of  said  office  and  terminate  the  right  of  this  plaintiff 
^o  said  office  and  to  its  emoluments,  salary,  etc." 

It  is  further  alleged  "that  the  claim  of  said  defendants  casts  a  cloud 
upon  his  title  to  said  office,  and  that  his  threatened  removal  from  said  office 
impairs  his  efficiency  in  the  discbarge  of  his  public  duties,  and  creates  un« 
oertainty  and  doubt  in  the  mind  of  the  public  as  to  who  is  entitled  and  haa 
the  right  to  said  office."  The  petition  also  states  that  on  the  10th  day  of 
December,  1901,  when  the  petition  was  filed,  T.  L.  Jefferson,  John  Weller 
•and  T.  P.  Satterwhite  were  the  duly  elected,  qualified  and  acting  membera 
-of  and  constituted  the  board  of  public  works  in  and  for  the  city  of  Louia- 
Tille.  Appellant  gave  notice  to  tbe  appellees  that  he  would  apply  to  tbe 
Judge  of  said  court  on  December  33,  1901,  for  said  order  of  injunction.  Oq 
that  day  appellees  filed  a  demurrer  to  the  petition,  "because  the  court  baa 
no  jurisdiction  of  the  subject-matter,  and  has  no  jurisdiction  to  grant  the 
relief  asked;  and  because  the  petition  does  not  state  a  cause  of  action." 

The  lower  court  dismissed  the  petition,  and  appellant  has  appealed  to  thla 
^ourt.  It  appears  that  at  the  time  this  action  was  instituted  the  appelleea 
bad  only  been  named  by  the  mayor  and  board  of  aldermen  to  be  members  of 
the  board  of  public  works.and  that  appellees  had  merely  consented  to  accept 
«aid  positions,  and  would  at  a  future  date,  December  17,  1901,  qualify  aa 
•fluob,  and  thereby  become  members  of  the  board  of  public  works.  At  tbe 
time  when  it  is  claimed  appellees  were  "giving  it  out,  reporting  and  claim- 
ing that  when  they  did  qualify  as  members"  they  would  remove  appellant 
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from  his  oflQce  they  were  giinply  private  citizens,  aud  no  oflQoial  responsf- 
bility  restiufi;  upon  tbeni. 

Appellant  was  premature  in  brinfi^ins  this  action.  If,  as  stated  in  his  pe- 
tition, be  was  legally  entitled  to  bold  his  office,  he  should  have  waited  until 
appellees  bad  accepted  their  offices  and  been  qualified  as  such.  In  the  mean- 
time appellees  may  have  reconsidered  their  *' consent"  to  accept  their  offices., 
or  perhaps  they  would  havo  reconsidered  their  "threats"  to  remove  appellant. 
At  all  events,  it  is  fair  to  presume  that  after  tippellnes  had  been  qualified  as 
and  become  the  board  of  public  works,  they  would  not  violate  their  oath  of 
office  by  removing  the  appellant  from  his  office  if  he  was  legally  entitled  to 
bold  it.  It  appears  that  this  suit  is  against  three  private  individuals,  and 
that  appellant  expects  these  ludividuals  to  becouie  members  of  said  board, 
and  that  when  they  do  become  such  mpmbers  they  will  remove  appellant 
from  an  office  he  holds  aud  appoint  another  person.  This  court  is  of  opinion 
that  such  an  action  can  not  be  upheld  on  either  principle  or  reason. 

Appellant  refers  to  the  cases  of  Todd,  Mayor,  &c.  v.  Dunlap,  &c. , 
99  Ky.,  449,  and  Poyntz,  &c.  v.  Shackelford,  &c.,  21  Ky.  Law  Kep..  1328. 
as  sustaining  his  position.  The  cases  are  unlike  the  case  before  us.  The 
Todd  case  was  where  the  members  of  the  board  of  public  hufety  and  the 
board  of  public  works,  who  were  executive  boards  of  the  government  of  the 
city  of  Louisville  aud  who  were  then  in  office,  brought  actions  against 
Mayor  Todd  and  the  board  of  aldermen,  who  were  then  in  office  and  bad  the 
responsibility  of  their  position  resting  upon  them,  and  were  acting  under 
the  solemnity  of  their  oaths  of  office;  and  under  the  circumstances  it  was 
alleged  and  proven  that  they  were  about  to  unlawfully  remove  the  plaintiffs 
from  their  positions.  The  issue  in  that  case  was  the  construction  of  a  stat- 
ute. In  the  case  of  Poyntz,  &c.  v.  Shackelford,  &c.,  the  facts  were  about  as 
follows:  When  Pryor  and  Ellis  resigned  their  positions  as  election  ccimmis- 
sioners  Poyntz,  claiming  the  right  to  do  so  under  the  statute  creating  the 
board  of  election  commissioners,  appointed  J.  A.  Fulton  and  M.  K.  Yontz  as 
members  of  said  board,  and  Governor  Taylor,  claiming  that  act  to  be  un- 
constitutional, and  that  it  was  bis  duty  under  the  law  to  appoint  per.son8  to 
fill  said  board,  named  W.  H.  Mackoy  and  A.  M.  J.  Cochran  as  members  of 
said  board.  To  test  the  legality  of  the  appointments  said  Poyntz,  Fulton 
and  Yontz  filed  their  action  against  Shackelford,  whose  duty  it  was  under 
the  law  to  administer  the  oath  to  Mackoy  and  Cochran,  and  Mackoy  and 
Cochran  thus  making  the  three  defendants,  and  alleging  that  Mackoy  and 
Cochran  were  claiming  the  right  to  said  offices' and  were  threatening  to 
qualify,  and  were  interfering,  and  had  interfered,  with  plaintiffs'  free  exer- 
cise and  duties  of  said  office.  In  this  case  the  governor  had  appointed  per- 
Bons,  Mackoy  and  Cochran,  to  take  the  places  of  Fulton  and  Yontz  on  said 
board  of  election  commissioners.  To  make  the  case  like  this  one  before  us, 
Shackelford  aud  others  should  have  brought  suit  against  Governor  Taylor 
and  enjoined  him  from  appointing  any  person  as  a  member  of  said  board 
before  he  qualified  as  governor,  alleging  that  he  was  "giving  It  out,"  report- 
ing and  claiming  that  when  he  did  qualify  as  governor  that  he  would  re- 
move Fulton  and  Yontz,  and  place  others  on  said  board. 

Appellants'  counsel  claim  that  no  wrong  or  Injury  could  result  by  grant- 
ing the  Injunction,  as  the  bond  to  be  given  by  him  would  Indemnify  tb^ 
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-defendants  against  loss.  In  this  case  there  oould  not  be  any  loss  of  any 
consequence  that  be  would  be  liable  for  on  his  bond.  These  defendants  did 
Dot  want  his  office;  they  were  not  asking  for  it;  they  would  not,  by  the  in- 
;j unction,  have  sustained  any  loss  of  salary,  but  if  defendants  had  qualified 
«s  members  of  said  board  and  made  an  order  removing  appellant,  and  named 
flome  p<^rson  to  take  his  place,  and  then  appellant  had  sued  that  person,  and 
these  defendants  had  obtained  an  injunction  against  and  preventing  them 
from  interfering  with  and  removing  him  from  said  position,  and  if  that 
action  had  resulted  against  appellant  and  in  favor  of  the  person  so  appointed 
in  his  place,  then  that  person  could  have  obtained  remuneration  for  his  loss 
tiy  action  on  the  bond.  An  Injunction  is  a  harsh  remedy,  and  should  noK 
he  grunted  except  in  cases  of  the  most  urgent  necessity. 

The  judgment  of  the  lower  court  in  dismissing  the  petition  was  right,  and 
It  is,  therefore,  afiQrmed. 
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(Filed  February  25,  1903.) 

Attorney's  fees— Contract  prohibited  by  law— Money  paid  for  use  of  another 
—In  1^^  appellant  and  W.  were  employed  by  the  board  of  sfnking  fund 
commissioners  to  prosecute  a  claim  against  the  United  States  government 
for  revenue  tax  wrongfully  collected  from  the  city  of  Louisville,  and  it  was 
agreed  that  they  should  receive  for  their  fees  a  sum  equal  to  half  the  amount 
they  should  recover.  Appellant  at  that  time  had  like  contracts  with  the 
Commonwealth  of  Kentucky  and  Simpson  and  Logan  counties,  except  as  to 
the  amount  of  fees  he  should  receive.  It  was  agreed  that  W.  should  be  em- 
ployed to  assist  in  these  cases,  and  the  fees  should  be  equally  divided.  The 
tilaiuis  were  prosecuted  with  success  and  sums  received  at  different  times  by 
their  clients,  and  the  f(>es  paid  and  divided.  Appellant  and  W.  made  a  settle- 
ment and  agreement  on  October  20,  18(^3,  which  was  in  lieu  of  all  other 
settlements,  by  which  it  was  agreed  that  of  the  fees  to  be  thereafter  collected 
appellant  should  receive  $7,250  and  W.  $11,957.05,  and  that  W.  was  to  pay  the 
fee  due  Judge  Hart,  of  Washington.  In  1893  W.  was  appointed  minister  to 
Hawaii,  where  he  remained  until  his  death  in  1897.  After  this  agreement 
was  made  the  attorneys,  after  considerable  litigation,  succeeded  in  having 
paid  to  the  commissioners  of  the  sinking  fund  of  the  city  of  Louisville  the 
sum  of  $19,017.05.  Appellant  sued  the  commissioners  for  one-half  thereof, 
-claiming  it  as  his  fee.  The  executrix  of  W.  resisted  this  claim  and  claimed 
that  she  was  entitled  to  an  equal  division  of  said  fee  in  right  of  her  testator. 
Appellant  resists  any  claim  on  behalf  of  the  executrix,  contending  that 
binder  section  5498,  Revised  Statutes,  W.  being  a  minister  to  Hawaii,  was 
prohibited  by  law  from  receiving  any  fee  for  the  prosecution  of  any  claim 
•against  the  government.  Held— The  contract  is  in  fact  prohibited  by  sectioD 
-6498  of  Revised  Statutes  of  the  United  States,  though  the  statute  only  in« 
fliotfl  a  penalty,  because  the  penalty  implies  a  prohibition.  If  W.,  while  an 
-officer  of  the  United  States,  as  attorney  had  prosecuted  any  claim  againet 
the  United  States,  or  assisted  in  the  prosecution  of  such  claim,  he  was  liable 
to  a  fine  of  not  more  than  $6,000,  or  imprisonment  for  not  more  than  one 
:7ear,  or  both,  and  the  penalty  for  doing  the  act  being  imposed,  the  act  Itself 
"was  prohibited  by  law.  The  executrix  is  not  entitled  to  recover  any  part  of 
<be  fund  as  a  fee  for  the  prosecution  of  the  claim,  but  she  is  entitled  to  be 
^ald  for  moneys  advanced  for  the  benefit  of  appellant  in  the  prosecution  of 
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the  claim  Id  aooordanoe  with  their  settlement,  whloh  amoDStB,  with  InteresK 
to  16.244.76. 

Plrtle  &  Trabue,  HazelrlgK  &  Gheoault  and  J.  T.  O'Neal  for  appellant. 

J.  L.  Gleminone  for  appellee. 

Appeal  from  Jefferson  Gironit  Gonrt,  Gbancery  division. 

Opinion  of  the  oonrt  by  Jndge  Nunn. 

The  substance  of  the  facts  of  this  case  are  that  in  the  year  1890  the  boarcb 
Of  sinking  fund  commissioners  of  the  city  of  Louisville,  Ey.,  by  resolution 
of  the  board,  renewed  the  contract  with  F.  T.  Fox  and  A.  S.  Willis  that  ife 
had,  in  1874,  made  with  F.  T.  Fox  and  S.  H.  Wires  to  recover  from  th» 
United  States  government  Internal  revenue  tax  wrongfully  collected  trojn 
the  city.  Wires  having  died. 

By  the  contract  Fox  and  Willis  were  to  receive  a  sum  equal  to  one-half  of 

any  sum   they  might  recover,  they  to  pay  all  costs  and  their  expenses.     For 

had  other  like  contracts  for  the  lecovery  of  claims  against  the  government* 

made  with   the  State  of  Kentucky  and  Logan   and  Simpson  counties  (but 

they  were  only  to  receive  on  claims  of  counties  a  fee  equal  to  20  per  cent,  of 

amount  collected),  In  which   contracts  he  procured   the  services  of  A.  S. 

Willis,  and  agreed  with  him  that  they  would  divide  the  fees  equally  after 

deducting  expenses.     Under  this  arrangement  they  prosecuted   the  claims, 

and  on  the  16th  day  of  March,  1891,  they  collected  from  the  government  $42,^ 

614.03 OD  the  Louisville  claim.     One-half  of  this  sum,  their  fea,  was  divided 

between  them  on   the  basis  of  their  agreement,  Willis  receiving  the  sum  of 

111,267  and  Fox  110,000.     On  the  6th  of  March,  1894,  they  received  further  ou, 

their  Louisville  claim  the  sum  of  $18,725.17,  $9,533.64  on  their  Logan  county 

claim  and  $1,896.02  on  their  Simpson  county  claim.    Their  fees  on   thes^ 

ool lections  were  adjusted  and  settled  between   Fox  and  J.  L.  Glemons  aa 

agent  and  attorney   for   Willis,  who  was  then   in   Hawaii.    Fox   received 

$8,486.68  and  Willis  $5,658.    This  settlement  was  made  on   the  6th   day  of 

March,  1894,  and   the   basis  for   same  was  a   settlement  made   by  Fox  and 

Willis  on  the  20th  of  .October,  1893.    The  agreement  is  in  words  and  figures,. 

to  wit : 

"Louisville,  Ky.,  October  20,  1898. 

''It  is  agreed  by  and  between  Albert  S.  Willis  and  F.  T.  Fox  that  in  fees, 
to  be  received  from  the  city  of  Louisville,  Simpson  county  and  Logan 
county,  Kentucky,  and  the  State  of  Kentucky,  said  Fox  is  to  receive  $7,26(V 
and  said  Willis  $11,957.05;  but  subject  to  this  addition,  that  if  said  Fox  can 
get  an  allowance  for  expenses  from  Simpson  county,  the  same  is  to  be  equally 
divided  between  them ;  and  if  the  full  claim  for  the  State  of  Kentucky,  then 
the  additional  fee  for  same  is  to  be  equally  divided  between  them,  the  addi- 
tional sum  for  said  State  being  supposed  to  be  $^,117.91.  Said  Willis  is  to- 
pay  the  fee  due  Judge  Hart,  of  Washington. 

"The  above  settlement  is  based  on  the  payment  of  the  claims  aforemen- 
tioned, and  Is  to  be  prorated  if  any  of  the  claims  is  rejected.    This  settlement 

la  in  lieu  of  all  others. 

"F.  T.  FOX, 

"ALBERT  S.  WILLIS. 
"Id  the  event  said  Fox  can  get  from  Logan  county  any  allowance  over  th%> 
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20  per  cent,  now  agreed  to  be  paid  by  said  company,  the  same  is  to  be  equally 

divided  between  them. 

*'F.  T.  FOX, 

••ABLERT  S.  WILLIS. 
October  20,  1893." 


*«/ 


When  the^e  last  sums  were  paid  by  the  government  it,  by  its  officials,  re- 
fused to  pay  the  city  of  Louisville  about  117,000,  which  had  been  allowed 
when  the  last-mentioned  claims  were  allowed  giving  as  a  reason  that  it 
had,  by  some  error  or  mistake,  when  it  paid  the  $42,514,  paid  $17,000  too 
much,  and  in  March,  1894,  an  action  was  brought  to  recover  this  sum. 
The  board  of  sinking  fund  commissioners  were  successful  In  the  lower  court, 
and  the  government  appealed  to  the  Supreme  Court  and  lost  again,  and  on 
the  30th  of  July.  1898,  paid  the  sum.  with  its  interest,  to  wit,  $19,017.06,  to 
the  board  of  sinking  fund  commissioners  of  Louisville,  Ky. ,  and  on  the  6th 
day  of  October,  1898,  appellant,  F.  T.  Fox,  sued  the  commissioners  for  one- 
half  thereof,  claiming  that  he  was  entitled  to  it  in  his  own  right.  The  com- 
missioners answered  and  admitted  that  they  held  the  money,  but  that  Willis^ 
executrix  was  claiming  a  part  of  same,  as  a  fee  for  A.  S.  Willis,  under  the 
resolution  of  the  board  employing  Fox  aand  Willis  in  the  year  1890,  and  also 
stating  that  they,  as  such  board,  had  been  summoned  as  garnishees  in  actions 
by  the  Louisville  Banking  Co.  v.  Fox  and  G.  W.  McCready  v.  Fox,  and 
that  the  Louisville  Trust  Co.  had  given  them  notice  of  a  written  assignment 
by  Fox  to  it  of  his  fee  in  said  fund ;  and  asked  to  be  allowed  to  pay  the  fund 
in  court  and  for  the  court  to  adjudge  to  whom  the  fund  belonged,  and  under 
order  of  court  said  fund  of  $9,608.57  was  paid  in  court. 

Mrs.  Willis,  as  executrix  of  A.  S.  Willis,  answered  and  controverted  plain- 
tiff's statement  that  he  was  entitled  to  the  whole  fee,  and  alleged  that  she, 
as  such  executrix,  was  entitled  to  a  part  of  the  fee,  to  be  divided  in  the 
proportions  and  under  the  contract  of  Fox  and  Willis  made  October  20,  1893; 
and  also  alleging  that  Willis  and  she,  as  executrix,  had  advanced  to  AI- 
phonso  Hart  his  fee  of  $1,600  to  prosecute  this  last  action  to  a  judgment,  and 
had  paid  $3S5,  costs  and  claims  for  printing  in  and  about  the  proper  prosecu- 
tion of  the  claims,  and  asked  the  court  to  adjudge  to  her  from  the  fund  a 
sufficient  amount  to  pay  same.  The  appellant  replied  to  appellee's  answer 
and  denied  her  claim,  and  stated  that  A.  S.  Willis,  in  the  fall  of  1898,  was 
appointed  by  the  president  of  the  United  States  a  minister  to  Hawaii,  and 
that  he  accepted  this  appointment;  that  under  section  5498  of  the  Statutes 
of  the  United  States  Willis  was  prohibited  from  prosecuting  any  claim 
against  the  government  while  holding  such  office,  and  that  he  held  same 
QDiil  his  death,  which  occurred  in  the  year  1807;  and  that,  also,  he  prose- 
cuted the  claim  in  his  own  name  and  right,  with  the  assistance  of  Hart,  and 
that  he  had  no  knowledge  or  information  that  Willis  took  any  part  in  the 
prosecution  of  the  claim,  or  that  he  paid  any  costs  or  Hart's  attorney  fee,  but 
gays  that  he  himself  did  not  pay  Hart  nor  any  costs  except  $40.  The  lower 
court  adjudged  that  Willis'  executrix  take  $6,924.86  of  the  fund,  to  which 
judgment  appellant  excepted  and  the  case  is  here  on  appeal. 

The  first,  or  main,  question  to  be  determined  is,  can  the  executrix  of  A.  S. 
Willis  recover  any  part  of  the  $9,508  as  fee  for  the  prosecution  of  the  actioD 
to  recover  a  claim  against  the  United  States  after  Willis  became  minister  to 
Hawaii? 
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Section  5498,  United  States  Revised  Statutes,  is  as  follows:  "Every  officer 
of  the  United  States,  or  any  person  holding  any  place  of  trast  or  profit,  or 
discharging  any  official  function  nnder  or  in  connection  with  any  executive 
department  of  the  government  of  the  United  States,  or  under  the  senate  or 
house  of  representatives  of  the  United  States,  who  acts  as  an  agent  or  attor. 
ney  for  prosecuting  any  claim  against  the  United  States,  or  in  any  manner 
or  by  any  means,  otherwise  than  in  the  discharge  of  his  proper  official 
duties,  aids  or  assists  in  the  prosecution  or  support  of  any  such  claim,  or 
receives  any  gratuity,  or  any  share  of  or  interest  in  any  claim  from  any 
olaimant  against  the  United  States,  with  intent  to  aid  or  assist,  or  in  con~ 
sideration  of  having  aided  or  assisted,  in  the  prosecution  of  such  claim,  shall 
pay  a  fine  of  not  more  than  15,000,  or  suffer  imprisonment  not  more  than 
one  year,  or  both." 

In  2d  edition  of  American  and  English  Encyclopaedia  of  Law,  page  D33,  this 
language  is  found  :  "That  principle  of  law  which  holds  that  no  one  can  law- 
fully contract  to  do  that  which  has  a  tendency  to  be  injurious  to  the  public 
or  against  public  good  is  well  settled,  and  may  be  termed  the  policy   of   the 
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law,  and  courts  have  not  hesitated  to  declare  illegal  and  unenforcible  con- 
tracts which  they  have  considered  against  the  public  policy." 

Again,  on  page  939,  it  is  said  :  "In  some  early  cases  a  distinction  was  taken 
In  reference  to  the  validity  and  enforcement  of  contracts  between  acts  mala 
prohibita  and  acts  mala  in  se:  but  in  the  words  of  an  eminent  jurist,  this 
*ha9  long  since  been  exploded.'  It  was  not  founded  upon  any  sound  princi- 
ple, for  it  is  equally  unfit  that  a  man  should  be  allowed  to  take  advantage 
of  what  the  law  says  he  ought  not  to  do,  whether  the  thing  be  prohibited  be- 
cause it  is  against  good  morals,  or  whether  it  be  prohibited  because  it  is 
against  the  interest  of  the  fcltate.  When  the  statute  expressly  provides  that 
a  violation  thereof  shall  be  a  misdemeanor,  it  would  seem  clear  that  it  was 
the  intention  of  the  legislature  to  render  illegal  contracts  violating  the 
statute."  The  same  principles  are  stated  in  the  case  of  Steele  v.  Curie,  4 
Dana,  384. 

In  the  ca.se  of  Lindsay  v.  Rutherford,  17  B.  M.,  247,  the  court  SQid:*'A 
contract  is  void  if  prohibted  by  statute,  though  the  statute  only  inflicts 
a  penalty,  because  such  a  penalty  implies  a  prohibition.  If  the  contract  be 
illegal,  it  makes  no  difference,  in  point  of  law,  whether  the  statute  which 
makes  it  so  has  in  view  the  protection  of  the  revenue  or  any  other  object. 
The  question  to  be  considered  is,  does  the  statute  prohibit  the  contract  at- 
tempted to  be  enforced." 

In  case  of  Ex  parte  Curtis,  106  U.  S. ,  871,  Chief  Justice  Waite  reviewed 
the  l('g]. elation  of  congre.cs  on  the  subject  of  the  disability  of  officers  of 
the  Uniud  States  in  matters  of  claims  against  the  Unit«d  States  from  the 
beginning  of  the  government,  and  referred  to  section  64(^  of  the  statutes,  as 
follows:  "Which  prohibits  every  officer  of  the  United  States,  or  person  hold- 
ing any  place  of  trust,  profit,  or  discharging  any  official  function  under  or  in 
oonnection  with  any  executive  department  of  the  government,  from  acting 
as  an  agent  or  attorney  for  the  prosecution  of  any  claim  against  the  United 
States." 

It  is  admitted  that  A.  S.  Willis  held  the  position    of  minister  to  Hawaii 
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from  this  jcoverDment   from  the  last  of  the  year  1898  until  his  death  in  1897, 
and  his  case  oomes  within  the  principles  above  referred  to. 

The  contract  Is  in  fact  prohibited  by  section  6498  of  the  Revised  Statutes  of 
the  United  States,  though  the  statnte  only  inflicts  a  penalty,  because  the 
penalty  implies  a  piuhibition.  If  Mr.  'Willis,  while  an  officer  of  the  United 
States,  as  attorney,  had  prosecuted  any  claim  against  the  United  States,  or 
assisted  in  the  prosecution  of  such  claim,  he  was  liable  to  a  fine  of  not  more 
than  $5,000  or  imprisonment  for  not  more  than  one  year,  or  both,  and  the 
penalty  for  doing  the  act  being  imposed,  the  act  itself  was  prohibited  by 
law. 

The  court  is  of  the  opinion  that  his  esecutri:s  is  not  entitled  to  recover  any 
part  of  the  fund  as  a  fee  for  the  prosecution  of  the  claim.  But  we  are  of  the 
opinion  that,  out  of  said  fund.  Willis'  estate  should  he  reimbursed  for  the 
money  advanced  for  the  benefit  of  appellant  in  the  prosecution  of  the  claim 
and  for  the  amount  due  Willis  from  appellant  as  shown  by  their  settlement 
of  October  20,  lb93,  14,707.04  less  the  amount  paid  him  as  on  their  settlement 
in  March,  1894,  12. 22^.42,  with  0  per  cent,  interest  to  the  date  the  sinking 
fund  commissioners  paid  the  fund  into  court,  to  wit,  October  4,  18^8. 

The  contract  of  Fox  and  Willis  of  date  of  October  20,  1898,  and  the  settle- 
ment of  Marnh,  1894,  show  that  at  the  last  date,  and  after  the  completion  of 
the  settlement,  appellant  was  indebted  to  Willis  in  the  sum  of  $2,4fi4.^2,  and 
the  proof  shows  that  Willis  paid  Hart  for  appellant  on  the  4th  of  October, 
lvS94,  thtt  sumofSoOn.  The  record  shows  parties  agree  that  statement  in  con- 
tract of  20th  of  October.  1893,  "that  Willis  Is  to  pay  Hart,"  had  no  reference 
to  fl.oOU  paid  Hart,  but  referred  to  other  and  previous  fee,  and  pwld  for  him 
for  printing  a  brief,  August  18.  1894.  the  sum  of  $m,  and  March  12,  \sm\  tl20, 
and  November  1,  18^15,  J.  P.  Morton  account,  1180,  and  costs  paid  for  appel- 
lant December  11,  1897,  by  Willis'  executrix,  f25,  and  paid  Judge  Hart  bal- 
ance of  fee  on  August  20,  1^98,  $1,000,  making,  with  interes^r,  the  sum  of 
$n,244.76,  the  amount  which  the  court  should  have  adjudged  to  Willis'  ex- 
ecutrix. The  appellant  should  not  complain  at  the  amount  of  the  fee  to 
Hart.  A  fee  for  the  collection  of  a  claim  of  $19,017  05  by  suit,  when  the  claim 
was  litigated  for  a  fee  of  $500  certain  and  $1,000  additional  in  case  of  success, 
seem  to  us  a  not  unreasonable  fee,  and  we  are  satisfied  that  the  contract 
made  with  Judge  Hart  by  demons  on  such  terms  proved  to  be  very  bene- 
ficial to  appellant. 

For  the  above  reasons  the  case  Is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 

Whole  oourt  sitting. 


TRADEWATER  COAL  CO.  v.  JOHNSON. 

(Filed  February  26,  1903— Not  to  be  reported.) 

Master  and  servant— Negligence— Fellow  servant— Appellee  was  unezperl- 
«noed  In  mining  and  was  employed  in  appellant's  mines  as  an  assistant  to 
the  machinery  man,  and  while  removing  the  dirt  preparatory  to  drilling  for 
«  blast,  some  ooal  which  had  been  loosened  by  a  former  explosion  fell  and 
<)rti8bed  appellant's  leg,  for  which  he  recovered  damages  in  this  action.  On 
appeal   It  is  insisted  that  appellant  and  the  machinery  man  were  fellow  ser- 
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Tants,  and  appellant  can  not  reoover  nnless  gross  negllgencels  shown.  Held — 
That  appellant  was  tinder  obligation  to  furnish  appellee  a  safe  place  to  work, 
and  its  failure  to  do  so,  or  to  notify  appellee  of  his  danger,  constitntes  sacb 
negligence  as  to  subject  it  to  damages,  and  it  is  not  necessary  to  show  gross 
negligence  to  entitle  appellee  to  reoover.  There  is  no  question  of  fellow 
servant  in  the  case.    Whoever  had  charge  of  the  work  represented  the  master. 

H.  X.  Morton  for  appellaxit. 

Drury  &  Prury,  B.  F.  Saunders  and  H.  N.  Davis  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pajnter. 

Whilst  in  the  employ  of  the  appellant  as  laborer  the  appellee  was  injured 
in  a  coal  mine;  had  his  leg  broken  and  crushed.  He  was  inexperienced, 
having  worked  only  about  two  hours  in  the  mine  when  the  accident  occurred. 
One  Bryant  was  in  the  employ  of  the  appellant;  was  what  is  commonly 
called  a  "machine  man;"  appellee  was  his  helper,  commonly  called  his 
"hostler."  The  mines  are  divided  into  a*oomg;  the  machine  man  and  hia 
hostler  enter  a  room ;  the  machine  man  eo  manipulates  the  machine  as  to 
make  an  excavation  under  the  vein  of  coal  for  a  distance  of  five  or  six  feet. 
While  thus  boring  under  the  vein  dirt  is  brought  out,  and  it  is  the  business 
of  the  hostler  to  remove  it.  After  this  is  done  the  shooter  or  driller  enters 
the  room,  and  drills  holes  into  the  face  of  the  coal  near  the  top  of  the  vein  to 
the  depth  of  the  underminins  or  excavation  which  has  been  made  by  the 
machine  man.  The  driller  then  places  an  explosive  in  the  holes  made  by 
him  and  touches  it  off.  which  results  in  breaking  the  coal  from  the  vein  be- 
tween the  holes  and  undermining.  This  is  followed  by  the  loaders,  whose- 
business  it  is  to  remove  any  loose  coal  hanging  to  the  vein  resulting  from 
the  shots. 

In  the  room  where  the  injury  took  place  the  driller  had  bon^d  the  holes 
eighteen  inches  further  back  than  the  undermining  had  been  extended,  so 
when  the  explosion  took  place  some  coal  was  left  hanging  on  it  partially  de- 
tached from  the  vein.  The  loaders  made  this  discovery,  and  when  Bryant 
entered  the  mine  they  told  him  of  its  condition;  notwithstanding  this,  he 
proceeded  to  undermine  it  and.  after  working  on  It  awhile,  the  loose  coal 
gave  way,  causing  the  Injury  stated.  The  appellee  had  no  knowledge  of 
coal  mining,  and  his  inexperience  did  not  lead  him  to  discover  the  condition 
of  the  coal. 

The  uncontradicted  testimony  is  that  the  room  was  in  an  unsafe  and  dan- 
gerous condition,  such  a  condition  that  Bryant  should  not  have  proceeded 
with  the  work  until  the  loose  coal  was  removed.  There  being  no  conflict 
in  the  evidence,  and  it  being  of  a  character  that  reasonable  men  could  not 
differ  as  to  the  conclusions  or  inferences  to  be  drawn  therefrom,  the  court 
can,  as  a  matter  of  law,  say  that  the  injury  in  this  case  was  the  recuU  of 
negligence.  If  the  master  is  responsible  for  the  negligence  which  resulted 
in  the  injury,  then  it  necessarily  follows  that  the  jury  did  not  err  In  findings 
for  the  appellee.  It  Is  urged  that  Bryant  and  the  loaders  were  fellow  Ger> 
vants  of  the  appel1e<^,  nml,  therefor^,  there  can  be  no  recovery;  and,  further- 
more, if  they  were  not  the  fellow  servants  of  the  appellee,  but  superior  io 
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authority  to  the  appellee,  then  the  court  failed  to  submit  to  the  jury  th& 
question  of  gross  negligenoe. 

It  is  the  duty  of  the  master  to  furnish  his  servant  a  reasonably  Fafe  place 
in  which  to  perform  the  work  assigned  to  him,  and  the  servant  has  the  right 
to  presume  that  the  master  has  performed  this  duty,  and  if  an  injury  re- 
sults from  failure  to  perform  it,  the  master  Is  liable,  unless  a  reasonably 
prudent  and  intelligent  man,  under  like  circumstances, would  have  been  able 
to  discern  the  defects  and  failed  to  do  so,  thereby  contributing  to  his  injury. 
It  is  the  duty  of  the  appellant  to  have  the  rooms  In  the  mines  inspected,  and 
see  that  they  are  In  leasonably  safe  condition  for  the  servants  to  woik  in. 
(Ashland  Coal  and  Iron  By.  Co.  v.  Wallace,  101  Ky.,  626.)  This  was  a  duty 
that  the  master  could  not  rid  himself  of  by  casting  it  upon  a  servant  in  his 
employ,  as  that  was  a  duty  which  the  master  owed.  If  he  intrusted  theper- 
forn\ance  of  the  duty  to  one  who  was  negligent,  it  was  the  negligence  of  the 
master.  In  contemplation  of  law  in  such  oases,  the  acts  of  the  servant  weie 
those  of  the  master.  There  is  no  question  of  fellow  servant  in  this  casr^ 
because  the  servants  guilty  of  the  negligence  represented  the  master.  This 
doctrine  was  recognized  in  the  case  of  Van  Dycke  v.  M.,  N.  O.  &  C.  Packet 
Co..  24  Ky.  Law  Rep.,  1288. 

As  the  injury  in  this  case,  in  contemplation  of  law,  was  the  result  of  the 
master's  failure  to  furnish  a  safe  place  for  the  servants  to  work,  it  was  net 
necessary  to  show  gross  negligence  to  entitle  the  appellee  to  recover.  Thei& 
was  no  error  in  the  instruction  prejudicial  to  the  rights  of  the  appellant. 

Judgment  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  February  11,  1908. ) 

The  word  "exoneration"  Is  not  used  In  section  '218  of  the  Constitution.  It- 
appears  in  the  statute  only.  Exoneration  is,  therefore,  only  provided  for  in 
the  statute.  The  carrier  for  making  a  charge  against  the  prohibition  in 
section  218  of  the  Constitution  is  guilty  of  its  violation.  Whether  the  rail- 
road commission  has  been  called  upon  to  relieve  the  carrier  from  its  opera- 
tion and  refused  to  do  so,  or  has  never  been  called  upon  to  determine  whether 
or  not  It  should  be  relieved  from  Its  operation.  When  the  railroad  commis- 
sion refuses  to  relieve  the  carrier  from  the  operation  of  said  section  of  the 
Constitution  the  matter  stands  as  if  no  action  had  been  taken  whatever. 

W.  C.  McChord,  E.  W.  Hines,  B.  D.  Warfleld  and  T.  B.  Harrison.  Jr.,  for 
appellant. 

H.  W.  Rives  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

The  following  is  to  be  added  to  Judge  Paynter's  concurring  opinion  : 

To  preserve  the  unity  of  history,  I  desire  to  add  the  following  to  my  con- 
onrrlng  opinion : 

In  the  Illinois  Central  case  the  court  had  under  consideration  an  indict- 
ment which  described  the  offense  in  language  as  follows:  "The  said  Illinoi» 
Central  R.  R.  Co.,  a  railroad  corporation  owning  and  operating,  now  and 
Al^lbe  time  hereinafter  mentioned,  a  line  of  railroad. extending  from  Dean- 
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field,  Ey.,  through  Stephensburg,  Ey.,  and  Hardin  couDty,  Ky..  to  Lonia- 
ville,  Ky.,  did  on  the  -—  day  of  October,  1898,  and  witbin  twelve  montbi 
before  the  finding  of  this  Indictment,  In  the  said  county  of  Hardin,  nnlaw- 
fully  charge  and  reoelye  of  W.  N.  Oliver,  for  the  transportation  of  a  car  load 
of  coal  over  said  railroad  from  said  Deanfield  to  said  Stephensburg,  the  som 
of  185.40,  being  at  the  rate  of  6  cents  per  hundred  pounds,  when  for  the  trans- 
portation of  a  similar  car  load  of  coal  of  like  kind  from  said  Deanfield  to 
said  Louisville  under  substantially  similar  circumstances  and  conditions, 
over  the  same  line,  in  the  same  direction,  said  Illinois  Central  R.  R.  Co.  did 
at  said  time  charge  and  receive  of  various  persons  less  compensation  than  6 
cents  per  hundred  pounds,  viz.,  3  cents  per  hundred  pounds,  the  distance 
from  said  Deanfield  to  said  Stepbensburg  being  shorter  than  and  included 
in  the  distance  from  said  Deanfield  to  said  iLouisvllle,  and  defendant  at  said 
time  not  having  been  authorized  by  the  railroad  commission  of  this  Com- 
raonwealth  to  charge  less  for  the  transportation  of  coal  for  said  longer  than 
for  said  shorter  distance." 

The  charge  In  the  indictment  was  for  charging  W.  H.  Oliver  more  for  the 
short  than  other  persons  were  charged  for  the  long  haul,  etc.  It  was  a  single 
shipment  under  consideration. 

The  word  "exoneration"  is  not  used  in  section  218  of  the  Constitution. 
It  appears  in  the  statute  only.  Exoneration  is,  therefore,  only  provided  for 
in  the  statute.  Exoneration  is  "the  state  of  being  disburdened  or  freed  from 
a  charge;"  it  is  something  that  is  supposed  to  take  place  after  a  charge  has 
been  made. 

The  carrier  for  making  a  charge  against  the  prohibition  in  section  S18  of 
the  Constitution  is  guilty  of  its  violation  whether  the  railroad  commission 
has  been  called  upon  to  relieve  the  carrier  from  its  operation  and  refused  to 
do  so.  or  has  never  been  called  upon  to  determine  whether  or  not  it  should 
be  relieved  from  its  operation.  When  the  railroad  commission  refuses  to  re- 
lieve the  carrier  from  the  operation  of  section  218  of  the  Constitution,  the 
matter  stands  as  if  no  action  had  been  taken  whatever. 


WREN  V.  BOSKE.  SHERIFF. 

(Filed  February  26,  1908— Not  to  be  reported.) 

Taxation  of  personal  property— Appellant  resides  in  Scott  county  and 
owns  personal  property  in  Kenton  county,  which  he  assesses  in  the  coDUty 
of  his  residence.  The  same  property  has  been  assessed  in  Kenton  county, 
«nd  the  sheriff  of  that  county  is  now  seeking  to  subject  same  to  the  pftyment 
of  taxes.  Held— That  it  is  reasonably  clear  that  the  legislature  contemplated 
that  personal  property  was  to  be  given  in  by  the  taxpayers  in  the  county  of 
their  residence.  The  personal  property  situate  in  Kenton  county  is  only 
taxable  in  the  county  of  the  owner's  residence. 

J.  B.  Finnell,  J.  F.  Ask-ew,  T.  L.  Edelen  and  D.  A.  Glenn  for  appellant. 

Robt.  C.  Simmons  for  appellee. 

Appeal  fiom  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 
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Appellee,  S.  T.!WreD.  resides  in  Scott  county.  He  has  some  horses,  mnles^ 
cattle  and  sheep  on  a  farm  in  Kenton  county,  and  has  had  them  there  for 
about  eight  years.  This  stock  he  gave  in  to  the  assessor  with  the  rest  of  his. 
personal  property  in  the  county  of  Scott,  where  he  resided ;  but  notwith- 
standing this,  the  stock  was  assessed  for  taxation  in  Kenton  county,  and  be 
Instituted  this  action  to  restrain  the  sheriff  of  Kenton  county  from  gelling 
the  sheep  for  taxes.  It  is  conceded  that  the  stock  had  obtained  a  Fitus  in 
Kenton  county,  and  if  personal  property  in  this  State  which  has  obtained  a 
■itus  in  a  county  other  than  that  of  the  owner's  residence  may  be  assessed 
In  that  county,  although  the  owner  gives  it  in  for  taxation  in  the  county  of 
his  residence,  then  the  judgment  of  the  circuit  court  dismissing  the  plain- 
tiff's petition  is  right. 

We  are  referred  to  a  number  of  decisions  holding  that  personal  property  of 
nonresidents  of  the  State,  which  has  obtained  a  situs  in  the  State,  may,  if 
the  legislature  so  provides,  be  taxed  in  that  State,  and  the  same  rule  no 
doubt  would  apply  between  the  different  counties  of  the  same  State  if  the 
legislature  so  provided.  But  the  question  after  all  is  one  of  legislative  in- 
tent. By  our  statute  land  shall  be  listed  in  the  county  in  which  it  is 
located.  (Kentucky  Statutes,  section  4025. )  The  assessor  calls  on  the  tax- 
payers and  takes  their  lists.  (Kentucky  Statutes,  section  4044.)  Personal 
property  of  every  kind  must  be  stated  and  valued  separately  fiom  real  estate. 
(Section  4050. )  All  taxable  estate  shall  be  assessed  as  of  September  15,  and 
the  person  owning  or  possessing  it  on  that  day  shall  list  it  with  the  assessor. 
(Section  4053.)  The  assessor,  before  returning  any  one  as  delinquent,  must 
apply  at  his  residence.  (Section  4065. )  There  is  no  provision  in  the  f:tatute 
anywhere  for  the  assessment  of  personal  property  in  the  county  in  which  it 
is  situated,  although  there  are  such  provisions  as  to  the  assessment  of  ]:ind, 
and,  taking  the  whole  statute,  together  we  think  it  reasonably  clear  tl  ;>t  the 
legislature  contemplated  that  personal  property  was  to  be  given  in  l>y  the 
taxpayers  in  the  county  of  their  residence.  In  Jones  v.  Commonwealth.  6S 
Ky.,  2,  this  court  said  :  '*By  tiie  general  law  the  owners  of  property  subject 
to  taxation  are  called  on  and  give  in  their  lists  in  the  county  in  which  they 
reside,  though  the  property  may  be  in  other  counties." 

Again,  in  Gates  v.  Barrett,  70  Ky.,  296,  the  court  said:  "In  general 
movable  property  is  to  be  assessed  for  taxation  at  the  place  of  the  owner's 
residence."  Also  Boske,  Sheriff  v.  Security  Trust  and  Safety  Vault  Co.,  22 
Ky.  Law  Rep.,  181;  Covington  v.  Wayne,  22  Ky.  Law  Rep.,  826.) 

We,  therefore,  conclude  that  this  personal  property  was  properly  listed  by 
the  owner  in  the  county  of  his  residence,  and  having  been  taxed  there  was 
not  subject  to  taxation  in  the  county  of  Kenton,  under  the  statute  above  re- 
ferred to. 

Judgment  reversed  and  cause  remanded,  with  directions  to  perpetuate  the 
Injunction. 
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DUPOYSTER.  &o.  v.  FORT  JEFFERSON  IMPROVEMENT  CO. 

(Filed  February  26,  1903— Not  to  be  reported.) 

Reoelver—JolDt  tenants— The  only  question  involved  on  this  appeal  Is  the 
right  of  a  holder  of  a  lien  on  the  undivided  three-fifths'  Interest  in  a  tract  of 
land  to  have  the  timber  land  plaoed  in  the  bands  of  a  receiver  on  showing 
that  the  owners  of  the  five-eighths'  interest  are  cutting  and  removing  val- 
uable timber  from  same.  Held— That  the  lower  court  properly  directed  its 
receiver  to  take  possession  of  the  timber  land  as  appellant,  as  holder  of  a  lien 
on  three-fifths  of  said  land,  had  such  an  interest  in  the  land  as  authorized 
him  to  have  a  receiver  appointed  under  section  298,  Civil  Code  of  Practioe, 
«o-tenants  have  no  right  to  injure  land  by  cutting  and  removing  valuable 
timber  from  same. 

Geo.  W.  Reeves  and  John  W.  Ray  for  appellants. 

J.  M.  Nichols  &  Son  and  F.  H.  Sullivan  for  app  ^llee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Paynter. 

This  is  the  third  time  this  case  has  been  appealed  to  this  court.     The  sole 
<)ue6tion  here  is:  Did  the  court  err  in  appointing  a  receiver?    As  the  record 
now  stands,  the  appellee.  Fort  .Teflferson  Improvement  Co.,  is  asserting  a  lien 
on  three-eighths  of  the  land  and  claiming  such  interest  as  belongs  to  J.  C. 
Dupoyster;  this  is  subject  to  a  certain  mortgage  lien.    Five-eighths  of  the 
land  is  owned  by  J.  B.  Dupoyster  and  Mrs.  Edwards.     The  appellants  were 
in  possession  of  the  whole  tract,  several    hundred  acres  of  which  is  fenced 
and  in  cultivation,  and  the  evidence  is  that  the  appellant,  J.  C.  Dupoyster, 
80  far  as  he  could,  as  the  agent  of  the  co-appellants,  was  selling  and  remov- 
ing some  of  the  valuable  timber  from  the  land,  but  the  evidence  is  that  the 
land  in  cultivation  is  being  improved  by  appellants  by  building   bams, 
fences,   etc.      Upon    this  showing   the  court  made    the    following  order, 
namely:   ''This  day  the  motion   of  the  Fort  Jefferson   Improvement  Co. 
against  J.  C.  Dupoyster,  Mrs.  R.  S.  Dupoyster,  Jo.  B.  Dupoyster  and  Dalva 
I),  and  J.  P.  Edwards,  coming  on  for  trial,  upon  the  notice  and  affidavits 
filed  herein,  and  it  appearing  that  the  said  parties  are  wrongfully  cutting 
and  selling  valuable  timber  off  of  the  land  in  controversy  in  this  action,  the 
court  being  sufficiently  advised,  and  it  appearing  that  the  said  Fort  Jeffer- 
son Improvement   Co.  is  entitled  to  the  relief  sought,  it  is,  therefore,  or- 
dered and  adjudged  that  Geo.  M.  Woodward,  this  court's  master  commis- 
sioner and  receiver,  be,  and  is  hereby,  appointed  re3eiverin  this  action,  and 
the  said  J.  C,  Jo.  B.  and  R.  S.  Dupoyster  and  Dalva  and  J.  P.  Edwards 
are  hereby  ordered  and  directed  to  surrender  at  once  the  possession  of  all  of 
the  timber  lands  in  controversy  in  this  action  to  the  said  receiver,  who  will 
take  and  hold  the  possession  of  said  lands  under  this  order,  and  he  will  forbid 
and  prevent  the  said  parties  and  all  others  from  cutting,  removing  or  de- 
stroying any  timber  whatsoever  on   said  lands,  esoept  he  may  permit  the 
said  parties  and  their  tenants  to  cut  and  use  such  timber  as  may  be  suitable 
and  necessary  for  firewood,  or  for  fence  posts,  rails  or  planks  to  he  used  on 
fences  in   necessary  and  reasonable  repairs.     And   if  any  person  should 
attempt  to  cut,  remove  or  destroy  said  timber   the  said  receiver  is  directed 
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to  apply  to  tbe  Ballard  Circuit  Court,  or  to  tbe  judge  thereof,  for  rule 
agaiD8t  tbem,  to  ebow  cause  why  be  should  not  be  floed  for  contempt." 

It  will  be  observed  that  only  tbe  timber  land  is  placed  in  the  bands  of  tbe 
receiver,  and  tbe  appellants  have  tbe  right  to  remove  from  it  firewood,  fence 
posts,  rails,  timber  and  planks  for  repairs,  etc.  The  effect  of  tbe  order  is  to 
leave  tbe  appellants  in  possession  of  tbe  land  under  cultivation. 

The  question  is,  have  the  parties  who  own  flvo'eighths  of  the  land,  through 
their  agent,  J.  C.  Dupoyster,  or  otherwise,  the  right  to  cut  and  remove  from 
tbe  entire  tract  the  timber  upon  it?  Tbe  lien  asserted  by  the  Fort  Jefferson 
Improvement  Co.  will  not  probably  be  satisfied  by  tbe  sale  of  tbe  interest 
which  may  be  sold  to  pay  it. 

Section  298  of  tbe  Civil  Code  is  as  follows:  "On  the  motion  of  any  party 
to  an  action  who  shows  that  he  has,  or  probably  has,  a  right  to  a  lien  upon, 
or  an  interest  in,  any  property,  or  fund,  the  right  to  which  is  involved  in 
tbe  action,  and  that  the  property  or  hind  is  in  danger  of  being  lost,  re- 
moved or  materially  injured,  the  court,  or  the  judge  thereof  during  vaca- 
tion, may  appoint  a  receiver  to  take  charge  of  tbe  property  or  fund  during 
tbe  pendency  of  tbe  action,  and  may  order  and  coerce  the  delivery  of  it  to 
bim.  Tbe  order  of  a  court,  or  the  judge  thereof,  appointing  or  refusing  to 
appoint  a  receiver  shall  be  deemed  a  final  order  for  the  purpose  of  an  appeal 
to  the  Court  of  Appeals,  provided  that  such  oider  shall  not  be  superseded." 

The  record  shows  the  appellee  has  at  least  a  lien  upon  whatever  interest  in 
the  property  which  is  owned  by  J.  C.  Dupoyster  and  is  interested  in  pro- 
tecting tbat  right.  Certainly  the  court  would  not  sustain  an  order  appoint- 
ing a  receiver  to  take  charge  of  tbe  land  belonging  to  J.  B.  Dupoyster  and 
Mrs.  Edwards  unless  they,  through  their  agent,  were  producing  the  injury 
to  tbe  property  complained  of.  The  fact  that  they  owned  five-eighths  of  tbe 
land  did  not  give  them  the  right  to  remove  valuable  timber  from  it.  We 
think  tbe  court  properly  placed  tbe  timber  land  in  tbe  hands  of  a  receiver. 
It  is  suggested  that  on  a  former  appeal  of  this  case  the  court  intimated  that 
the  lower  court  bad  erred  in  originally  placing  the  property  in  tbe  hands  of 
a  receiver.  This  intimation  was  evidently  made  upon  the  idea  that  there 
were  no  grounds  to  justify  the  court  in  taking  tbe  land,  especially  the  land 
In  cultivation,  from  the  possession  of  J.  B.  Dupoyster  and  Mrs.  Edwards,  and 
placing  it  in  tbe  bands  of  a  receiver.  Upon  tbe  facts  as  cbey  appeared  on 
the  former  appeal  tbe  court  may  have  been  of  tbe  opinion  tbat  the  receiver 
flhould  not  have  been  appointed,  but  that  opinion  would  not  prevent  tbe 
oourt  upon  a  subsequent  state  of  facts  from  holding  that  the  court  thereafter 
properly  appointed  a  receiver  to  take  charge  of  tbat  part  of  the  land  which 
<was  being  injured  by  some  of  tbe  co-tenants. 

Tbe  judgment  is  affirmed. 


GLOVER,  &c.  V.  CHECK,  &c. 

(Filed  February  26,  1908— Not  to  be  reported.) 

i^ersonal  representatives— Extra  compensation— Appeals— It  is  tbe  rule 
that  where  extra  compensation  is  made  for  special  services  rendered  tbe  es- 
tate, such  extra  compensation  should  be  paid  to  the  individual  representa- 
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tlve  who  has  rendered  suob  service.  The  Court  of  Appeals  will  not  oonslder 
the  question  of  apportionment  of  fees  between  two  or  more  personal  repre- 
sentatiyes  where  snch  question  was  not  presented  in  the  lower  court.  The 
parties  should  be  permitted  to  litigate  the  question  as  to  the  proportion  of 
services  rendered  in  the  lower  court. 

Helm,  Bruce  &  Helm  and  Caruth,  Cbatterson  &  Blitz  for  appellants. 

Albert  S.  Brandeis  for  appellee  Check. 

J.  C.  Poston  for  appellee  Cross. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Chief  Justice  Burnam  delivered  the  following  extension  of  opinion : 

In  the  petition  for  rehearing  filed  in  this  case  by  Geo.  W.  Check  it  Is 
claimed  that  all  the  e:ctraordinary  services  to  the  estate  of  decedent,  for 
which  the  allowance  in  excess  of  $2,639.85,  upon  money  handled  by  the 
executors  jointly,  were  exclusively  rendered  by  him ;  and  that  he  ^one  is 
entitled  to  such  extra  allowance,  and  in  support  of  his  contention  cites  the 
17  Am.  &  Eog.  £n.  of  Law,  2d  edition,  688,  where  the  question  of  special 
compensation  for  extra  services  of  the  character  rendered  in  this  casts  was 
discussed,  and  the  author  says:  "When  special  compensation  is  allowed  for 
extra  servioas  by  an  executor  or  administrator,  as  may  be  done  in  some 
jurisdictions,  the  amount  belongs  of  course  to  the  representatives  by  whom 
the  extra  services  were  rendered." 

We  think  this  is  a  sound  and  just  rule,  but  are  unable  to  apply  it  in  this 
case  for  the  reason  that  no  such  question  was  made  in  the  trial  court,  and 
the  case  had  not  been  prepared  with  the  view  of  showing  what  proportion  of 
the  extra  services  were  rendered  by  the  individual  executors;  that  this  mat- 
ter may  be  fairly  determined  and  the  relative  rights  of  the  executors  to  the 
allowance  for  extraordinary  services  determined,  upon  the  return  of  the  case 
to  the  lower  court  they  should  be  allowed  to  present  their  claim  with  refer- 
<^nce  to  this  fund  by  proper  pleadings,  and  to  take  proof  thereunder,  und  to 
hive  the  matter  determined.  To  this  extent  the  opinion  heretofore  rendered 
is  extended. 


T^^  K^r^tacky  I^aW  K^P^rter 
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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


KNOEDLER,  &o.  v.  TEEGARDEN.  ASS'EE,  &o. 

(Filed  February  26,  1903— Not  to  be  reported.) 

Assignineiit  for  benefit  of  creditors— DisohargioM  asBignee— T.  and  B. 
made  a  deed  of  aseigninent  for  the  benefit  of  their  creditors  to  appellee.  He 
qualified  and  proceeded  with  the  aduiinlstration  of  his  trust  for  more  than 
two  years,  when  an  order  was  entered  in  the  county  court  that  a  motion  was 
made  by  the  assignee  to  be  discharged  from  his  duties  and  liability  as  as- 
signee. On  the  same  day  an  order  was  entered,  reciting  that  proof  was  made 
of  publication  of  notice  of  said  motion,  and  ordering  that  the  assignee  be 
discharged  from  further  liability.  Subsequently  appellants,  as  creditors, 
filed  this  action,  alleging  that  the  order  releasing  the  assignee  was  void, 
and  that  since  his  alleged  release  he  bad  collected  assets  sufficient  to  pay  the 
debts.  The  petition  was  dismissed.  Held— That  the  court  erred  in  dismis- 
sing the  petition.  The  motion  made  under  section  93,  Kentucky  Statutes, 
for  a  release  by  the  assignee,  i£  a  special  proceeding,  and  to  be  valid  must  be 
in  strict  pursuance  of  said  statute.  Said  section  directs  that  the  motion 
must  be  made  in  court  after  due  notice,  by  publication,  has  been  given,  and 
at  the  second  regular  term  of  the  court,  after  the  motion  is  made,  if  no  ob- 
jection is  made,  the  order  releasing  the  assignee  may  be  entered. 

John  B.  Clarke  for  appellants. 

W.  A.  Byron  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  firm  of  Teegarden  &  Bonfield,  ic  Bracken  county,  made  a  deed  of 
assignment  on  March  6,  1894,  to  appellee,  Jeff  Teegarden,  of  all  their  prop- 
erty for  the  benefit  of  their  creditors.  He  qualified  and  proceeded  with  the 
administration  of  his  trust  until  October  12,  1896,  when  he  appeared  in  the 
county  court,  and  on  his  motion  was  discharged  as  assignee  and  released 
from  all  further  liability  on  account  of  the  trust.    On  October  12,  1899,  ap- 
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pellants,  who  were  creditors  of  Teegarden  &  Boofleld,  filed  this  SDlt,  settlog 
out  their  debts,  which  had  beeo  duly  proven  up,  and  alleging  that  but  little 
or  none  of  them  had  beea  paid ;  that  the  order  of  the  county  court  discharg- 
ing the  assignee  was  void ;  that  since  it  was  made  he  had  collected  other 
moneys  belonging  to  the  estate,  which  he  had  not  distributed ;  that  there 
was  a  large  amount  of  property  in  his  hands  as  assignee,  which  he  had  not 
Accounted  for,  and  which  was  more  than  sufficient  to  pay  all  the  debts  io 
full;  that  he  had  made  no  settlement  of  his  accounts  in  the  county  court, 
and  that  the  order  of  the  county  court  discharging  him  was  obtained  by 
fraud.    The  circuit  court  sustained  a  demurrer  to  the  petition. 

The  only  question  we  deem  it  necessary  to  notice  is  as  to  the  validity  of 
the  order  of  the  county  court  discharging  the  assignee.  On  October  12, 1896, 
this  motion  was  entered:  "Now  comes  Jeff  Teegarden,  as  assignee  of  Tee- 
garden  &  Bonl3eld,  and  moves  the  court  to  release  him  from  any  further  re- 
sponsibility as  such  assignee,  for  the  reason  that  the  longer  keeping  open  of 
said  assignment  will  result  in  expenses,  to  pay  which  there  is  no  money  on 
hand,  and  the  assignee  has  paid  out  all  the  money  that  came  to  his  hands." 

On  the  same  day  the  court  made  this  order:  "This  day  Jeff  Teegarden 
came  personally  into  court  and  adduced  proof  showing  the  publication  as  by 
law  required  of  his  application  to  be  discharged  as  assignee  of  Teegarden  & 
Bonfleld.  It  is,  therefore,  ordered  that  the  motion  herein  be  sustained,  and 
that  the  said  Jeff  Teegarden  be  discharged  from  his  trust  as  assignee  afore- 
said, and  released  from  all  liability  on  account  thereof." 

This  order  was  entered  by  virtue  of  section  93,  Kentucky  Statute.s:  "The 
assignee  may,  when  he  becomes  satisfied  that  it  is  no  longer  to  the  interest 
of  the  estate  to  keep  the  assignment  open,  move  the  county  court  to  dis- 
charge  him  from  the  trust  and  release  him  from  all  liability  on  account  thereof 
and  he  shall  cause  notice  to  be  published  in  four  Issues  of  some  newspaper 
published  in  the  county,  if  any;  if  not,  by  notice  posted  at  the  courthouse 
door  for  at  least  four  weeks,  of  his  application  to  be  discharged ;  and  at  the 
second  regular  term  of  the  county  court  held  after  the  motion  is  entered  the 
court  shall,  upon  proof  that  the  required  notice  was  given,  enter  an  order 
discharging  the  assignee  from  his  trust  and  releiising  him  from  all  liability 
on  account  thereof,  unless  objection  is  made:  if  objection  is  made,  the  court- 
shall  hear  the  same  and  make  such  orders  as  are  proper." 

This  is  a  special  proceeding,  and  to  be  valid  must  be  strictly  in  accordance 
with  the  statutory  requirements.  It  will  be  observed  that  the  statute  re- 
quires the  motion  to  be  entered  in  the  county  court  and  notice  given  of  the 
motion,  and  then  at  the  second  regular  term  of  the  county  court  held  aft^r 
the  motion  is  entered  the  court  shall,  upon  proof  that  the  necessary  notice 
was  given,  enter  an  order  discharging  the  assignee,  if  no  objection  is  made. 
The  purpose  of  requiring  the  delay  until  the  second  regular  term  of  the 
county  court  after  the  motion  is  entered  is  to  give  the  creditors  an  oppor- 
tunity to  learn  of  the  proceedings  and  determine  what  course  to  follow.  In 
this  case,  on  the  same  day  the  motion  was  entered,  the  court  heard  the  mo- 
tion and  discharged  the  assignee.  This  it  had  no  jurisdiction  to  do.  Its 
jurisdiction  in  the  premises  is  special,  and  the  order  In  question  not  beiiif; 
within  its  jurisdiction,  was  void.  We  are,  therefore,  of  opinion  that  tbe 
court  erred  in  sustaining  the  demurrer  to  the  petition. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  coniistent 
herewith. 
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:mooney  v.  ancient  order  of  united  workmen,  grand 

lodge  of  kentucky.  . 

(Filed  February  96.  1908.) 

InsuraDce—Saiolde— Insanity— M.  held  a  certificate  of  membership  in  the 
appellee,  a  corporation, which  sets  apart  Its  funds  for  the  benefit  of  the  fam< 
Hies  of  Its  members.  The  certificate  held  by  M.  was  payable  to  his  mother, 
and  action  was  instituted  to  recover  on  said  certificate  after  M.  had  shot  and 
billed  himself.  The  defendant  resisted  recovery  on  the  f^round  that  the  aa* 
eured,  while  sane,  voluntarily  took  his  own  life,  and  at  the  conclusion  of 
the  evidence  the  court  peremptorily  instructed  the  jury  to  find  for  the  do* 
fendant.  Neither  the  application  of  M.  for  membership,  nor  the  certificate 
Issued,  contained  any  mention  excusing  appellee  from  liability  in  ease  thati 
the  assured  should  commit  suicide,  or  take  his  life  while  sane  or  insane. 
Held— That  as  no  such  condition  is  attached  to  the  certificate,  it  can  not 
ufiect  the  recovery  under  section  679,  Kentucky  Statutes.  The  fact  that  the 
by-laws  of  the  corporation  provide  that  no  loss  will  be  paid  wheie  the  as- 
sured commits  suicide  can  make  no  difference.  The  further  question  in- 
volved on  this  appeal  is  whether  it  is  a  defense  to  the  action  that  the 
deceased  while  sane  voluntarily  killed  himself.  Held— That  the  courts,  on 
the  ground  of  public  policy,  will  not  permit  recovery  on  a  policy  or  oertlfl* 
x;ate  of  life  iDsuranoe  where  the  assured  while  sane  voluntarily  takes  hia 
own  life,  on  the  theory  that  to  permit  a  recovery  in  such  case  would  be  a 
-fraud  on  the  company,  but  the  court  will  not  extend  such  exemption  to  oases 
where  policy  holders  while  insane  take  their  own  lives,  where  the  contract 
.provides  for  no  such  exemption  from  liability.  The  court  should  have  sub* 
vmitted  to  the  jury  the  question  whether  tl  e  assured  voluntarily  killed  him- 
«elf  while  sane.  It  should  also  have  instructed  the  jury  that  the  deceased 
was  insane  at  the  time  of  the  shooting  if  he  was  then  without  suflSoient 
reason  to  know  what  he  was  doinK,  or  to  distinguish  right  from  wrong,  or  if 
he  had  not  then  sufficient  will  power  to  govern  his  actions  by  reason  of  some 
Insane  impulse  (the  result  of  mental  unsoundness),  which  he  could  not  re- 
sist or  oontrol. 

Pratt,  Mahan  &  Waddill  for  appellant. 

Yeaman  &  Yeaman  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  the  Ancient  Order  of  United  Workmen,  Is  a  corporation  created 
'l)y  the  laws  of  Kentucky.  It  consists  of  a  supreme  lodge  and  subordinate 
lodges;  a  beneficiary  fund  is  set  apart  fur  the  benefit  of  the  families  or  heirs 
at  law  of  deceased  members;  benefit  certificates  are  issued  to  the  members 
and  they  have  the  right  of  naming  their  beneficiaries.  It  is  a  fraternal  asso* 
toiation,  governed  by  the  lodge  system  under  the  supervision  of  a  supreme 
lodge,  which  pays  no  commission  and  employs  no  agents,  except  in  the  or- 
l^anization  of  local  subordinate  lodges,  and  supervising  their  work.  John 
G.  Mooney  held  a  certificate  in  the  order,  and  while  in  regular  standing  shot 
himself  on  March  3.  19(X).  His  mother  was  named  as  his  beneficiary,  and 
flought  In  this  action  to  recover  of  the  order  on  the  benefit  certificate.  The 
defendant  resisted  recovery  on  the  ground  that  the  assured,  while  sane,  vol* 
tintarily  took  his  own  life,  and  at  the  conclusion  of  the  evidence  the  court 
peremptorily  instructed  the  jury  to  find  for  the  defendant. 
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The  cei'tifloate  sued  oo  Is  in  these  words:  ''This  certificate  issued  by  tb^ 
Qrand  Lodge  of  the  Ancient  Order  of  United  Workmen  of  Kentucky,  wit- 
nesseth  :  That  Brother  John  G.  Mooney,  a  workman  degree  member  of  Jobi> 
L.  Dorsey  Lodge,  No.  98,  of  said  order,  located  at  Dixon,  in  the  State  of 
Kentucky,  is  entitled  to  all  the  rights,  benefits  and  privileges  of  member- 
ship  in  the  Ancient  Order  of  United  Workmen,  and  to  designate  the  bene- 
flciary  to  whom  the  sum  of  $2,000  of  the  beneficiary  fund  of  the  order  shall 
at  his  death  be  paid.  This  oartifloate  is  Ifisued  subject  to  and  is  to  be  cod- 
Btrued  by  the  laws  of  the  order.  He  designates  as  beneficiary,  under  the 
terms  hereof,  Sarah  Jane  Mooney,  bearing  to  him  the  relation  of  mother. 

"In  witness  whereof  the  Grand  Lodge  has  caused  this  to  be  signed  by  its 
Grand  Master  Workman  and  Grand  Recorder  and  the  seal  thereof  to  be  at> 
tached  this  29th  day  of  November.  1899. 

••JOHN  W.  BAKER,  Grand  Master  Workman. 

"J.  G.  WALTER,  Grand  Recorder." 

It  will  be  observed  that  there  is  nothing  in  the  certificate  in  regard  1o 
suicide  or  providing  that  the  company  shall  not  be  liable  if  the  assured 
killed  himself.  It  was,  however,  pleaded  by  the  defendant  that  this  was 
stipulated  in  the  laws  of  the  order,  and  that  by  the  terms  of  the  certificate 
it  is  to  be  construed  and  controlled  by  these  laws.  The  only  thing  in  the 
laws  of  the  order  on  the  subject  is  in  section  8.  article  10  of  the  by-laws» 
which,  among  other  things,  prescribes  a  form  of  application  to  be  used  by 
applicants  for  membership.  In  this  form  so  prescribed  these  words  are 
used:  "I  further  agree  that  if  within  two  years  after  the  date  of  my  taking 
or  receiving  the  workman  degree  my  death  should  occur  by  suicide,  whether 
■ane  or  insane,  except  in  delirium  resulting  from  disease,  or  while  under 
treatment  for  insanity,  or  after  a  judicial  declaration  of  insanity,  then  the 
only  sum  which  shall  be  paid,  or  which  is  payable,  to  my  beneficiariea 
named  in  my  beneficiary  certificate  shall  be  the  amount  which  I  may  have 
paid  into  the  beneficiary  fund  of  the  order  during  the  term  of  my  member- 
ship." 

But  the  application  which  the  deceased  in  fact  signed  was  on  a  different 

form,  and  was  in  these  words: 

"November  29,  1899. 
"To  the  Grand  Lodge  of  Kentucky: 

"I,  John  G.  Mooney,  having  made  application    for  the  workman  defcree 

in  John  L.  Dorsey  Lodge,  No.  — ,  Ancient  Order  of  United  Workmen,  Stat» 

of  Kentucky,  do  hereby  agree  that  compliance  on  my  part  with  all  the  laws, 

regulations  and  requirements  which  are,  or  may  be,  enacted  by  said  order  la 

the  express  condition  upon  which  I  am  to  be  entitled  to  have  and  enjoy  all 

the  rights,  benefits  and  privileges  of  said  order.    I  certify  that  the  answers 

made  by  me  to  the  questions  propounded  by  the  medical  examiner  of  tfais 

lodge  which  are  attached  to  this  application,  and  form  a  part  thereof,  are 

true.     I  further  agree  that  the    beneficiary  certificate  to  be  issued  hereon 

shall  have  no  binding  force  whatever  until  I  shall  have  taken  the  workman 

degree  of  said  order,  and  until  my  medical  examination  has  been  approved 

by  the  supreme  or  grand  medical  examiner,  as  the  case  may  be.    I  hereby 

authorise  and  direct  that  the  amount  to  which  my  beneficiaries  may  be  eoK 

titled  (to  wit,  12,000)  of  the  beneficiary  fund  of  the  order,  shall  at  my  deatlk 

bd  paid  to  Mrs.  Sarah  Jane  Mooney,  bearing  relation  to  me  of  mother." 
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It  would  seem  from  tbe  evideooe  that  the  by-law  providing  for  the  form  of 
«pplicatloD  above  quoted  was  of  recent  adoption,  and  that  forms  of  applica- 
tion made  out  according  to  it  had  not  been  senti  ojut  to  the  subordinate  lodge 
4it  the  time  the  deceased  joined.  The  proof  on  this  subject  is  not  clear,  but. 
however  it  may  be,  he  in  fact  used  the  old  form,  and  so  far  as  the  proof 
«hows,  knew  nothing  of  the  other  form.  We  are,  therefore,  of  opinion  that 
his  contract  can  not  be  tested  or  in  any  way  affected  by  a  mere  form  of  ap- 
t)lication  which  had  been  ordained  by  the  grand  lodge,  but  which  was  not 
in  fact  used  in  his  case.  In  the  Supreme  Gommandery  of  the  United  Order 
of  tbe  Golden  Gross  v.  Hughes,  24  Ky.  Law  Rep.,  081,  it  was  held  that  sec- 
tion 679  of  the  Kentucky  Statutes  is  applicable  to  societies  such  as  appellee, 
and  that  the  application  for  the  certificate  or  the  by-laws,  or  other  rules  of 
the  corporation,  unless  attached  to  and  accompanying  the  certificate,  can 
not  be  received  in  evidence  orljonsidered  a  part  of  the  contract  in  any  contro- 
Tersy  between  tbe  parties  interested  in  the  certificate.  As  the  by-law  in 
question  was  not  made  a  part  of  the  certificate  or  attached  to  it,  it  can  not 
be  considered,  and  the  defense  to  the  action  based  on  this  by-law  can  not  be 
maintained.  The  peremptory  instruction  of  tbe  circuit  court  to  the  jury  to 
find  for  the  defendant  by  reason  of  the  by-law  was,  therefore,  erroneous. 

There  being  nothing  in  the  ceritflcate  in  regard  to  suicide,  the  question  re- 
'i  mains,  is  it  a  defense  to  the  action  that  the  deceased,  while  sane,  volun- 

tarily killed  himself?  The  proof  shows  that  the  deceased  was  about  twenty- 
two  years  old;  bis  father  bad  died  four  months  before,  leaving  the  deceased, 
his  mother  and  a  younger  brother  surviving  him ;  the  deceased  had  been 
made  postmaster  in  the  room  of  his  father  at  the  town  of  Dizon,  Webster 
oounty.  He  had  no  other  insurance  on  his  life.  His  health  was  good.  So 
far  as  the  evidence  goes,  he  had  no  reason  to  complain  of  life.  At  the  death 
of  his  father  he  had  acted  very  singularly,  and  this  he  had  kept  up  from 
time  to  time  since.  Not  a  few  of  bis  friends  before  he  shot  himself  thought 
blra  of  unsound  mind.  His  conduct  on  the  night  before  bis  death,  and  at 
the  time  of  the  shooting,  tended  to  sustain  this  conclusion,  and  there  was 
flulBcient  evidence  to  go  to  the  jury  on  the  question  as  to  whether  he  was 
sane  or  insane  at  the  time.  The  rule  as  to  suicide,  where  the  policy  is  silent 
on  tibe  subject,  is  thus  well  stated  in  19  Amer.  and  Eng.  Ency.  of  Law,  page 
78:  "If  the  insured  in  a  contract  of  life  insurance  taken  out  for  tbe  benefit 
of  his  estate,  or  payable  to  a  beneficiary,  tbe  designation  of  whom  may  be 
changed  at  the  option  of  tbe  insured  with  the  consent  of  the  insurer,  com- 
mits suicide,  the  policy  is  void  if  the  insured  was  sane  when  he  took  his  own 
life,  and  this  for  two  reasons.  In  the  first  place,  every  contract  of  life  in- 
surance must  be  construed  to  contain  an  implied  condition  that  the  insured 
will  not  intentionally  terminate  his  life,  but  that  the  insurer  shall  have  the 
benefit  of  the  chances  of  its  continuance  until  terminated  in  the  natural  or- 
dinary course  of  events.  It  is  upon  these  chances  that  the  premium  is  cal- 
culated and  the  contract  is  founded,  hence  the  suicide  of  the  Insured  operates 
as  a  fraud  upon  the. Insurer,  and  especially  is  this  so  when  the  insurance  is 
token  out  in  contemplation  of  the  act.  In  the  second  place,  the  enforcement 
of  the  contract  in  case  of  death  by  suicide  is  opposed  to  public  policy.  If 
^he  ooDtraot  should  expressly  include  death  from  this  cause,  the  provision, 
-^treo  If  not  prohibited  by  statute,  would  be  contrary  to  public  policy  In  that 
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It  tempted  or  encouraged  the  insured  to  commit  suicide,  and  it  is  obvioa» 
that  the  court  will  not  imply  a  condition  which  if  expressed  in  the  contract 
would  render  it  void.  But  when  the  policy  is  made  payable  to  a  nominated, 
beneficiary,  and  contains  no'  stipulation  that  it  shall  be  void  in  case  of  the 
death  of  the  insured  by  suicide,  it  may  be  enforced,  notwithstanding  the 
Insured  dies  by  his  own  hand,  unless,  perhaps,  where  the  policy  was  taken 
out  in  contemplation  of  suicide"  (Hartman  v.  Keystone  Mutual  Life  In- 
Burance  Co.,  91  Pa.  St.,  436;  Smith  v.  National  Benefit  Society,  12S  N.  Y.,. 
86;  Bitter  v.  Mutual  Life  Insurance  Co.,  169  U.  S.,  139;  Knights  Golden 
Rule  y.  Ainsworth,  46  Amer.  B.,  332;  Bliss  on  Life  Insurance,  section  242; 
note  to   Breasted  v  Fadners,   &c.,  Co.,  69  Am.  Dec,  487.) 

It  is  earnestly  insisted  that  if  the  insured  when  he  fired  the  fatal  shut  had 
•uflQcient  mental  power  to  know  that  it  would  take  his  life  and  fired  the 
shot  with  that  Intention,  there  can  be  no  recovery.  We  are  referred  to  au- 
thorities so  holding  under  certain  policies  containing  stipulations  as  to  sui- 
cide when  insane,  but  we  do  not  think  this  rule  applicable  to  a  case  where 
the  policy  is  entirely  silent.  The  only  reason  that  the  death  of  the  insured 
by  his  own  hands  is  allowed  to  defeat  the  policy  in  such  a  case  is  in  the  end 
that  it  is  a  fraud  on  the  company.  But  there  can  be  no  fraud  by  one  who  ia 
insane.  Those  who  issue  such  policies  know  that  men  are  liable  to  become 
insane,  and  that  insane  persons  at  times  commit  suicide.  If  they  wish  to 
protect  themselves  from  this  risk  they  should  so  provide  in  their  policies. 
Where  the  policy  is  silent,  we  are  unwilling  to  go  beyond  the  lule  above 
laid  down  exempting  the  company  from  responsibility  where  the  insured 
voluntarily  kills  himself  while  sane,  for  the  contract  of  insurance  must  be 
treated  like  any  other  contract,  and  the  act  of  an  insane  person  is  not  a  de- 
fense to  actions  on  any  other  contract,  so  far  as  we  know.  Under  the  evi- 
dence the  court  should  have  submitted  te  the  jury  the  question  whether  the 
assured  volantarlly  killed  himself  while  sane.  We  intimate  no  opinion  as. 
to  what  should  be  the  rule  where  the  policy  has  under  the  terms  of  the  pol- 
icy become  incontestible. 

The  deceased  was  insane  at  the  time  of  the  shooting,  if  he  was  then  with- 
out suiBcient  reason  to  know  what  he  was  doing  or  to  distinguish  right 
from  wrong,  or  if  he  bad  not  then  sufficient  will  power  to  govern  his  actiona 
by  reason  of  some  insane  Impulse  (the  result  of  mental  unsoundness)  which, 
he  could  not  resist  or  control. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


FRANCK  V.  FRANCK.  &c. 

(Filed  February  26,  1903— Not  to  be  reported. ) 

Wills—Execution— F.  made  a  will  giving  to  his  daughter-in-law  all  jwr- 
tonal  property  that  he  had  or  may  have  after  his  death,  and  all  the  lota  or 
ground  described  in  the  will.  After  making  the  will  the  testator  purchased 
two  cottages,  and  after  his  death  an  execution  was  levied  on  it  as  property 
belonging  to  the  heirs.  The  daughter-in-law,  by  her  petition,  claims  same 
as  belonging  to  her,  as  a  devisee  under  the  will.  Held— That  the  cottages, 
purchased  after  the  making  of  the  will  did  not  pass  to  her  as  devisee.  Tb» 
rule  laid  down  by  section  S068«  Kentucky  Statutes,  providing  that  the  oos- 
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version  of  property  advanced  to  one  of  the  testator's  beire  Into  other  prop- 
erty Is  not  an  ademption  of  the  legacy,  only  applies  to  devisees  who  are 
heirs  of  testator.    Said  property  passed  to  the  heirs  as  undevised  estate. 

Burnett  &  Burnett  and  Wallace  Coulter  for  appellant. 

Harris  &  Marshall  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Bnruam. 

This  is  the  second  appeal-  in  this  case,  and  as  the  facts  out  of  which  the 
litigation  grew  are  fully  recited  in  the  former  opinion  (21  Ky.  Law 
Bep.,  109S)t  it  will  not  be  necessary  for  us  to  restate  them.  We  declined 
in  the  former  opinion  to  pass  upon  the  question  as  to  whether  the  two  cot- 
tages on  Madison  street  could  be  subjected  to  appellant's  judgment  for 
13,707.00,  rendered  as  of  the  6tb  of  May,  1897,  because  they  were  in  the  pos- 
session of  and  claimed  by  Mrs.  Clara  Franck,  the  wife  of  John  L.  Franck, 
and  who  was  not  a  party  to  this  action  upon  that  appeal.  After  the  entry 
of  the  mandate  in  the  lower  court  the  appellant,  Katie  Franck  Bollinger, 
known  in  the  former  record  as  Katie  Franck,  had  an  execution  Issued  upon 
her  judgment,  which  was  by  the  sheriff  levied  upon  the  Madison  avenue 
cottages.  Thereupon  Clara  B.  Franok  tendered,  and  was> permitted  to  file, 
a  petition  to  be  made  a  party  to  this  proceeding,  in  which  she  alleged  that 
under  the  4ch  clause  of  the  will  of  Jacob  F.  Franok,  deceased,  which  is  as 
follows:  "I  give  and  bequeath  all  personal  property  that  I  have,  or  may 
have,  after  my  death  to  my  daughter-in-law,  Clara  Franck;  also  all  the 
ground  or  lots  on  both  sides  of  Pote  street  shall  belong  to  her;  also  all 
ground  fronting  on  Frankfort  avenue  west  of  Pote  street,  and  extending 
back  to  Hunter's  line;  also  the  old  dwelling  house  shall  belong  to  my 
daughter-in-law,  Clara  Franck,  free  from  the  control  of  her  husband." 

The  cottages  sought  to  be  subjected  belonged  to  her,  and  to  support  this 
contention  she  says  that  when  the  will  of  Jacob  F.  Franck  was  executed 
be  held  a  mortgage  on  these  lots;  and  that  after  the  will  was  made  he 
brought  suit  on  his  mortgage  and  bought  In  the  property  at  a  judicial  sale 
made  to  satisfy  his  judgment;  and  that  the  effect  of  this  purchase  was  sim- 
ply to  convert  money  loaned  upon  the  lots  into  the  lots  themselves;  and 
that  under  the  will  she  was  to  have  all  the  money  owned  by  testator  at  the 
date  of  the  execution  of  his  will  as  well  as  such  us  he  might  have  after  his 
death;  that  these  lots  passed  to  her;  and  that  she  was  then,  and  had  since 
the  death  of  Jacob  F.  Franck  been,  in  the  full  and  adverse  possession 
thereof,  and  she  asked  that  plaintiff,  Katie  Franck,  and  the  sheriff  should 
be  enjoined  from  levying  on  or  selling  them  under  execution.  A  demurrer 
was  interposed  by  plaintiff  to  this  answer  and  overruled.  And  the  plaintiff, 
Katie  Franok  Bollinger,  tendered  and  offered  to  file  a  reply,  In  which  she 
controverted  all  the  affirmative  averments  of  the  answer  of  the  appellee, 
Clara  B.  Franck,  and  alleged  that  the  mortgage  held  by  Jacob  F.  Franck 
on  the  Madison  avenue  cottages  was  not  for  loaned  money,  but  was  made  to 
Indemnify  him  as  surety  of  one  John  C.  Struss;  and  that  they  were  not  his 
property  at  the  time  the  will  was  written,  but  were  acquired  several  years 
thereafter.  And  she  alleged  that  they  were  not  disposed  of  by  the  will,  but 
passed  under  the  law  to  J.  L.  Franck,  and  asked  that  they  be  subjected  to 
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the  payment  of  her  judgment.  The  appellee,  Clara  Franok,  filed  a  freneral 
demurrer  to  the  answer  and  cross  petition  of  Katie  Franok  Bollinger,  which 
was  sustained,  and  the  property  adjudged  to  Clara  Franck  as  devisee  under 
the  will  of  Jacob  Franck,  and  Katie  Franok  Bollinger  has  appealed. 

It  Is  perfectly  clear  that  Jacob  F.  Franck  Intended  that  his  daughter-in- 
law,  Clara  Franck,  should  at  his  death  inherit  his  entire  rjeal  and  personal 
estate,  excluding  the  special  liequests.  But  It  is  equally  manifest  that  the 
Madison  street  cottages  are  not  Included  in  the  specific  devise  of  real  eabate  to 
her  in  the  fourth  clause  of  his  will,  and  these  lots  not  having  been  dleposed 
of  by  will,  passed  under  the  statute  to  John  L.  Franck  as  his  heir  at  law. 
and  were  liable  to  his  debts.  This  question  was  fully  considered  by  this 
court  In  the  recent  case  of  Todd  v.  Gentry,  22  Ky.  Law  Rep. ,  1819,  and  in 
the  opinion  In  that  case  all  the  Kentucky  cases  bearing  upon  the  question, 
ajB  well  as  the  leading  text-writers,  are  considered,  and  the  conclusion 
reached  that  whatever  may  have  been  the  intention  of  testator,  that  real  es- 
tate  not  disposed  of  by  his  will  passes  to  his  heirs  at  law  as  undivised  prop- 
erty. Section  2068  of  the  Kentucky  Statutes,  which  provides  that  *'tbe 
oonversion  in  whole  or  in  part  of  money  or  property  or  the  proceeds  of 
property  advanced  to  one  of  the  testator's  heira into  other  property  or  thing, 
with  or  without  the  assent  of  testator,  shall  not  be  an  ademption  unless  a 
contrary  intention  on  the  part  of  the  testator  appear  from  the  will,  or  by 
■parol  or  other  evidence,"  only  applied  where  the  devisee  is  an  heir  of  testa- 
tor.    (Hazelwood  v.  Webster,  82  Ky.,  409.) 

The  order  of  December  1,  1900,  sustaining  the  motion  of  John  L.  Franck 
to  have  the  judgment  for  alimony  rendered  on  the  15tb  of  May.  1879,  set 
aside  and  vacated,  except  as  covered  by  the  judgment  of  the  15th  day  of  May, 
1897,  for  $2,707.90,  was  purely  interlocutory,  and  does  not  in  anywise  effect 
the  right  of  appellant  to  enforce  the  collection  of  the  latter  judgment.  Wa 
are  of  the  opinion,  therefore,  that  the  court  was  in  error  in  adjudging  the 
Madison  avenue  cottages  to  be  the  property  of  the  appellee,  Clara  Franck, 
as  devisee  under  the  will  of  Jacob  F.  Franck.  Upon  the  former  appeal  of 
this  case  we  overlooked  the  fact  that  section  2068  only  applied  to  property 
devised  to  one  of  testator's  heirs,  and  in  consequence  thereof  indulged  in 
comments  which  were  perhaps  misleading  in  their  tendency. 

But  for  reasons  indicated  in  this  opinion  the  judgment  is  reversed  and 
oause  remanded  for  proceedings  consistent  with  this  opinion. 


WILLIAMSON  V.  DILS,  EX'TX. 

(Filed  February  26.  1908.) 

Specific  performance  of  contract— Unavoidable  circumstances— Rescission 
—In  1891  appellant  made  a  written  contract  to  purchase  from  D.  an  un- 
divided one-third  interest  In  a  survey  of  land  supposed  to  contain  within  its 
exterior  boundaries  some  80,000  acres  of  land.  It  was  a  sale  by  the  acre  of 
a  one-third  interest  in  18,000  acres  of  land.  It  was  contemplated  that  in 
order  to  ascertain  the  number  of  acres  in  which  D.  had  an  interest  that  a 
survey  was  necessary,  which  was  to  be  made  at  the  expense  of  appellant.  It 
was  to  be  completed  by  April  1,  1892,  but  if  not  done  then,  upon  a  good  sub- 
stantial payment  on  the  purchase  money  further  reasonable  time  to  oom- 


WILLIAMSON  V.  DIL8,  EX'tZ.  1793 

plete  the  oontraot  was  to  be  Riven  the  appellaot.  After  the  quantity  of  land 
was  ascertained  for  which  appellant  was  to  pay  D.  was  to  make  him  a  quit- 
<:lalm  deed.  The  surveys  were  not  completed  by  April  1,  1803,  although  ap- 
pellant had  two  corps  of  surveyors  in  the  field,  but  being  unable  to  com- 
plete it  in  time  he  gave  D..  notice  that  it  could  not  be  dona,  and  made  what 
he  regarded  as  a  substantial  payment  on  the  purchase  money.  The  survey 
was  never  completed.  D.  brought  this  suit  for  a  specific  performance  of  the 
contract,  and  prayed  that  a  survey  might  be  made  at  the  expense  of  appel- 
lant to  ascertain  the  number  of  acres  for  which  he  agreed  to  pay.  Among 
other  averments  in  the  answer  it  was  alleged  that  while  the  surveying  party 
were  engaged  in  making  the  surveys,  without  fault  or  procurement  on  bis 
part,  persons  residing  within  the  exterior  lines  of  the  patent,  in  actual  pos- 
session and  claiming  title  thereto  adversely  to  the  title  of  D.,  were  hostile 
and  threatening,  and  by  threats  and  hostile  demonstration,  by  force  and  with 
arms,  alarpied,  intimidatedand  drove  the  surveying  parties  from  the  land. 
The  lower  court  ordered  a  speciflc  performance  of  the  contract.  On  appeal, 
Held— That  it  is  evident  that  the  parties  to  this  contract  did  not  contem- 
plate that  such  an  obstacle  would  confront  appellant  in  making  the  survey 
as  did  when  he  attempted  to  make  it.  Had  the  parties  known  that  it  would 
probably  result  in  loss  nf  life  or  bloodshed  to  ascertain  the  number  of  acres 
which  the  appellant  purchased  from  D.,  it  is  certain  that  they  would  never 
have  entered  into  the  contract,  hence  neither  of  the  parties  had  in  contem- 
plation such  a  condition  of  affairs  as  arose.  The  resistance  made  by  occupy- 
ing claimants  to  a  survey  of  the  land  is  a  circumstance  which  so  affects  the 
■appellant  that  he  could  not  perform  that  part  of  the  contract  which  required 
him  to  have  the  land  surveyed.  The  court  should  order  a  rescission  of  the 
oontract  and  the  money  refunded  to  appellant,  but  not  to  draw  interest  until 
the  mandate  is  filed. 

Hager  &  Stewart,  W.  S.  Harklns  and  B.  T.  W.  Duke,  Jr  ,  for  appellant. 

James  Goble  and  Ratliff  &  Ratlifl  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  December  12,  1801,  the  appellant,  Williamson,  and  Col.  John  Dils  en- 
tered into  a  contract  by  which  the  appellee  sold  to  appellant  an  undivided 
•one-third  interest  in  what  is  known  as  the  Wllliamson-Dils  survey  in  Pike 
€ounty,  Kentucky,  supposed  to  contain  within  its  exterior  boundaries  some 
thirty  odd  thousand  acres.  So  much  of  the  contract  as  is  necessary  for  the 
consideration  of  this  case  reads  as  follows:  "It  being  the  one-third  interest 
in  the  Williamson-Dlls  and  Joe  Hall  tract  of  land  estimated  to  contain  18,000 
acres,  more  or  less,  which  land  lies  on  the  waters  of  Knox  and  Peter  creeks 
and  Tug  river,  in  Pike  county,  Kentucky.  This  land  is  to  be  surveyed  by 
party  of  the  second  part,  and  at  his  expense,  and  when  the  amount  of  said 
land  is  ascertained  by  survey,  deducting  the  proper  exclusions,  then  the 
party  of  the  second  part  (Williamson)  is  to  pay  party  of  the  first  part  $3  per 
acre,  for  party  of  the  first  part's  one-third  interest  in  said  lands.  Said  sur- 
vey shall  be  completed  by  the  first  day  of  April,  1802,  at  which  time  the  pur- 
chase money  shall  be  paid  by  party  of  the  second  part,  and  deed  of  quit 
olaim  free  of  dower  shall  be  made  by  party  of  the  first  part;  but  in  the  event 
that  said  survey  is  not  at  that  date  completed,  but  is  well  under  way,  and 
the  party  of  the  second  part  makes  to  the  party  of  the  first  part  a  good  sub- 
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■taDtial  payment  od  said  purobase  money,  then  the  party  of  the  seoond  part 
■ball  have  a  further  reasonable  time  to  complete  said  survey,  at  which  time 
the  balance  of  the  purchase  money  shall  be  paid  and  deed  made  as  above 
stated." 

It  will  be  observed  that  the  parties  estimated  that  Dils  had  a  one-third 
Interest  in  18,000  acres  of  land,  more  or  less.  It  was  a  sale  by  the  acre,  and 
the  contract  price  was  $2  per  acre.  The  parties  understood  that  all  "proper 
ezclusioDs"  should  be  deducted.  It  was  contemplated  that  in  order  to  as- 
certain the  number  of  acres  in  which  Dils  had  an  interest  a  survey  was 
necessary,  which  was  to  be  made  at  the  expense  of  the  appellant.  It  was  to 
be  completed  by  April  1,  1802,  but  if  not  done,  then  upon  a  good  substantial 
payment  on  the  purchase  money  further  reasonable  time  to  complete  the 
contract  was  to  be  given  the  appellant.  After  the  quantity  of  land  was  as- 
certained for  which  Williamson  was  to  pay  Dils  was  to  make  him  a  quit- 
claim deed.  Before  and  after  April  1,  1802,  Williamson  had  two  or  three 
corps  of  surveyors  in  the  field,  with  a  view  of  compljing  with  his  contract,, 
but  being  unable  to  complete  it  in  March,  1802,  he  gave  Dils  notice  that  it  could 
not  be  done,  and  made  what  he  re^^arded  as  a  substantial  payment  on  the 
purchase  money.    The  survey  was  never  completed. 

Dils  instituted  this  suit  for  specific  performance  of  the  contract,  and  prayed 
that  a  survey  might  be  made  at  the  expense  of  the  appellant  to  ascertain  the 
number  of  acres  for  which  he  agreed  to  pay.  Among  other  things,  it  wa& 
averred  in  the  answer  that  at  the  date  of  the  contract  it  was  not  known  by 
either  Williamson  or  Dils  to  what  extent  the  lands  embraced  in  the  Wih 
liamsoD  Dil4  patent  had  been  entered,  surveyed  and  patented  prior  to  the 
24th  day  of  June,  1872,  the  date  of  the  Williamson-Dils  patent;  that  no  sur- 
vey of  the  land  excepted  from  the  grant  had  ever  been  made  before  or  after 
that  patent  had  been  issued,  and  for  this  reason  the  provision  was  inserted 
in  the  contract  for  the  ascertainment  of  the  number  of  acres  for  which  Wil- 
liamson should  pay,  and  that  the  sale  and  purchase  would  depend  upon  such 
survey. 

It  is  also  averred  in  the  answer  that  appellant  undertook  by  means  of  hift 
surveying  parties  to  prosecute  the  work  with  diligence,  to  ascertain  the 
number  of  acres  for  which  he  should  pay;  that  without  fault  or  procurement 
upon  his  part  persons  residing  within  the  exterior  lines  of  the  patent,  in  ac- 
tual possession  and  claiming  a  title  thereto  adversely  to  the  Williamson- 
Dils  title,  were  hostile  and  threatening,  and  by  threats  and  hostile  demon- 
strations, by  force  and  with  arms,  alarmed,  intimidated  and  drove  the 
surveying  parties  from  the  land;  that  that  condition  prevailed  until  the 
answer  was  filed  in  this  action,  and  that  by  reason  of  such  threats  and  dem- 
onstrations by  the  residents  in  possession  it  was  impossible  to  secure  a 
survey  of  the  land  to  asoerte^n  the  acreage  in  which  Dils  had  an  interest  and 
for  which  appellant  was  to  pay  under  the  terms  of  the  contract. 

It  is  further  averred  in  the  answer  that  more  than  half  of  the  land  was 
covered  by  prior  surveys,  and  that  about  7,000  acres  of  it  were  held  under 
junior  patents,  under  which  the  patentees  had  taken  possession  and  were 
then  claiming  the  land.  There  were  other  averments  in  the  answer  which 
are  not  neoessary  to  be  stated  here. 

The  testimony  offered  by  the  appellant  conduces  to  prove  that  he  under- 
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took  in  good  failh  to  have  the  snnrey  made ;  tbat  he  prosecuted  it  with  rea- 
sonable diligeDoe;  tbat  be  was  engaged  for  a  period  of  about  six  mouths  in 
his  efforts  to  make  a  survey  of  the  land  as  contemplated  by  the  contract; 
tbat  the  parties  living  within  the  boundaries  were  hostile  to  bis  claim  and 
by  threats  and  intimidation  prevented  the  surveyors  from  completing  the 
work,  and  tbat  these  threats  and  demonstrations  of  force  compelled  his  sur- 
veying parties  to  quit  the  work,  and  for  that  reason  did  not  complete  it. 
Under  such  circumstances  should  the  court  decree  a  speoiflo  performance  of 
the  contract?  It  is  a  rule  in  equity  that  specific  execution  of  contracts  is 
not  a  matter  of  absolute  right  in  either  party,  but  upon  the  reasonable  dis- 
cretion of  the  court,  and  unless  it  is  equitable  to  do  so,  courts  will  not  ad- 
judge it.  (Cooanougher  V.  Qreen,  9!<  Ky.,  51Q;  Williamson  v.  Horsley.  0& 
Ey.,  682.) 

It  is  evident  that  the  parties  to  this  contract  did  not  contemplate  that  such 
an  obstacle  would  confront  appellant  in  making  the  survey  as  did  when  he 
attempted  to  make  it.  Had  the  parties  known  that  it  would  probably  result 
in  loss  of  life  or  bloodshed  to  ascertain  the  number  of  acres  which  the  appel- 
lant purtjbased  from  Dils,  it  is  certain  tbat  they  would  never  have  entered 
into  the  contract,  hence  we  say  that  neither  of  the^ parties  had  in  contem- 
plation such  a  condition  of  affairs  as  arose. 

The  appellant  was  advised  by  bis  friends  not  to  go  upon  the  land,  as  he- 
would  be  in  great  danger  of  losing  his  life  if  he  did  so.  He  was  not  required 
o  make  such  a  sacrifice  to  carry  out  the  undertaking  which  he  had  assumed. 
Neither  could  he  be  held  responsible  because  his  undertaking  was  rendered 
impossible  by  reason  of  a  threatened  danger  to  those  to  whom  he  was  com- 
pelled to  look  for  the  execution  of  the  work.  But  the  plaintiff  evidently 
realized  the  situation,  because  in  his  petition  he  asked  that  the  land  be  sur- 
veyed at  the  expense  of  the  appellant,  but  he  seems  never  to  have  moved  the* 
court  to  comply  with  the  prayer  of  his  petition  by  making  an  order  of  sur- 
vey in  the  case.  The  appellant  did  not  do  it.  because  his  surveying  parties 
had  spent  almost  six  months  in  the  field  and  had  failed  to  accomplish  it.  It 
is  suggested  tbat  the  court  could  have  made  an  order  of  survey  and  called 
upon  the  officers  of  the  law  to  protect  the  surveying  parties.  Neither  side- 
seemed  to  be  willing  to  venture  such  an  effort,  as  no  motion  was  made  for 
an  order  of  survey.  When  the  appellant  did  not  accomplish  it  in  the  effort 
which  he  made,  we  are  of  the  opinion  that  he  did  all  which  good  faith  re- 
quired him  to  do  to  comply  with  the  provisions  of  the  contract  which  obli- 
gated him  to  make  a  survey  of  the  land  at  his  expense. 

Specific  performance  will  not  be  decreed  if  the  contract  and  situation  of 
the  parties  be  such  that  the  remedy  of  specific  peiformanoe  will  be  harsh  or 
oppressive.  (Pomeroy  £quity  Jurisdiction,  section  1405.)  In  explanation 
of  this  doctrine,  in  note  2  to  that  section,  iWis  said:  "This  rule  generally 
operates  in  favor  of  defendant,  but  may  be  wvoked  by  a  plaintiff  when  de- 
fendant demands  the  remedy  by  counterclaim  or  cross  complaint.  The  op- 
pression or  hardship  may  result  from  unconscionable  provisions  of  the  con- 
tract itself,  or  it  may  result  from  the  situation  of  the  parties  unconnected 
with  the  terms  of  the  contract,  or  with  the  circumstances  of  its  negotiatioik 
and  execution,  that  is,  from  exterial  facts  or  events  or  circumstances  whichi 
control  or  affect  the  sitaation  of  the  defendant." 
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The  reglstance  made  by  oocupylng  olaimaDts  to  a  survey  of  the  land  is  a 
olroumstaDce  whioh  so  affects  tbe  appellant  that  he  ooiild  not  perforna  that 
part  of  tbe  contract  which  required  him  to  have  the  land  surveyed.  If  be 
oonld  not  do  so  in  tbe  uscial  and  peaceable  way,  the  court  should  not  decree 
that  be  should  have  done  so. 

It  is  urged  by  counsel  for  appellee  that  as  Dlls  was  only  required  to  make 
a  quit-claim  deed  to  Williamson  for  bis  Interest  in  tbe  land,  therefore,  be 
was  compelled  to  accept  whatever  title  Dils  bad.  The  parties  agreed  that 
the  actual  number  of  aeres  in  whioh  Dils  had  an  interest  should  be  ascer- 
tained before  Williamson  was  required  to  pay  for  the  land  or  accept  any  kind 
of  a  deed.  As  we  have  said,  the  sale  was  by  tbe  acre,  and  the  appellant  cd- 
oountered  the  same  difficulty  in  tbe  execution  of  the  survey  as  he  would  have 
encountered  had  tbe  contract  required  Dils  to  make  a  deed  with  covenants 
of  general  warranty.  From  our  view  of  tbe  case  the  character  of  the  deed 
to  be  made  has  nothing  to  do  with  it.  While  Williamson  was  to  accept  a 
<luit-olaim  deed,  Dils  was  never  in  a  condition  to  tender  it  to  him  until  tbe 
number  of  acres  for  whioh  he  was  required  to  pay  had  been  ascertained.  It 
would  be  harsh  and  oppressive  to  decree  specific  performance  under  tbe  cir- 
cumstances of  this  caser 

Tbe  court  below  decreed  specific  performance,  but  in  order  to  do  so  was 
compelled  to  practically  guess  at  the  quantity  of  land  for  which  the  appel- 
lant should  pay.  Tbe  contract  of  the  parties  did  not  contemplate  that  a 
<}ourt  should  be  required  to  do  that  in  order  to  ascertain  tbe  number  of  acres 
for  which  the  appellant  should  pay  tbe  vendor.  We  are  of  the  opinion  that 
the  contract  should  be  rescinded  and  the  money  which  Williamson  has  paid 
-on  the  purchase  money  should  be  restored  to  him,  but  not  to  draw  interest 
^intil  tbe  mandate  is  filed  below. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


GIVENS,  BY.  &o.  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  February  27,  1908— Not  to  be  reported.) 

1.  Railroads— Contributory  negligence— Appellant,  a  boy  seven  years  of 
age,  who  was  very  intelligent,  and  who  resided  near  appellee's  railroad,  and 
was  familiar  with  the  dangers  attending  the  operation  of  trains,  was 
attempting  to  climb  on  one  of  the  passing  trains  when  be  fell,  and  tbe 
wheels  mashed  one  of  his  feet  so  that  amputation  was  necessary.  In  this 
action  to  recover  damages  tbe  plea  of  contributory  negligence  was  relied  on 
as  a  defense,  and  a  trial  resulted  in  a  verdict  for  defendant,  from  which  this 
appeal  li^  prosecuted.  It  is  urged  as  grounds  for  reversal  that  the  child  on 
account  of  his  tender  yeais  could  not  be  guilty  of  contributory  negligence. 
Held— That  the  court  properly  permitted  the  jury  to  consider  tbe  question  of 
contributory  negligence  on  account  of  bis  intelligence  and  acquaintanoe 
with  the  dangers  from  tbe  trains,  and  bis  opportunity  to  avoid  tbe  injury, 
and  tbe  verdict  will  not  be  disturbed. 

2.  Evidence— It  is  urged  that  tbe  court  erred  in  admitting  as  evidence  the 
exclamation  of  the  brother  of  appellant  when  appellant  was  carried  home 
after  tbe  Injury,  whioh  were  in  these  words:  "Ah  ha,  this  is  what  you  get 
for  jumping  on  and  off  the  train;  you  know  pa  and  ma  have  been  telling 
you  not  to  do  that."    Held— That  this  evidence  was  competent  in  view  of 
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other  evidence  giveD  od  the  trial.  The  rule  Is  that  in  order  to  affect  a  party 
with  the  statements  of  others  made  in  his  presence  or  hearing  concerning 
any  act  or  declaration  of  his,  and  the  truth  of  which  he  impliedly  admits  hy 
a  failure  to  deny  it,  the  statement  must  have  been  made  under  such  circum- 
stances as  would  reasonably  or  naturally  call  for  some  reply  from  any  per- 
fon  similarly  situated. 

K.  B.  Hays  for  appellants. 

C.  W.  Metoalf,  J.  W.  Alcorn  and  B.  W.  Hines  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  name  of  the  appellant,  Edward  Givens^ 
by  his  father,  as  next  friend,  to  recover  damages  for  the  loss  of  bis  foot, 
which  was  run  over  by  the  wheels  of  one  of  appellant's  cars  and  so  mashed 
as  to  render  its  amputation  necessary. 

The  petition  sets  forth  with  unnecessary  particularity  the  acts  of  negli^ 
gence  complained  of.  in  the  following  language,  viz.  :  " Plaintiff  says  at 
the  time  of  receiving  the  injuries  he  was  on  the  main  line  of  defendant's 
road,  and  the  train  was  going  south  on  said  track,  when  plaintiff  left  said 
main  line  and  got  on  a  siding  or  track  running  to  the  loines;  that  the  de- 
fendant switched  said  train  and  engine  just  north  of  plaintiff  on  the  line 
which  plaintiff  had  moved  to,  and  in  plain  view  of  plaintiff,  and  without 
giving  any  warning,  by  sounding  the  whistle  or  otherwise,  negligently  and 
carelessly  struck  plaintiff,  bruising  his  leg  as  above  stated." 

The  answer  not  only  traverses  the  averments  of  the  petition,  but  in  addi- 
tion pleads  contributory  negligence,  averring  that  appellant's  injury  was 
caused  by  his  improper  attempt  to  jump  on  the  train  while  in  motion.  The 
reply  simply  denies  the  affirmative  allegations  of  the  answer.  The  trial  re- 
sulted in  a  verdict  for  appellee,  and  a  new  trial  having  been  refused  appel- 
lants, they  have  brought  the  case  to  this  court  by  appeal.  We  deem  it 
unnecessary  to  go  into  a  detailed  statement  of  the  evidence,  but  think  it 
sufficient  to  say  that  the  evidence  introduced  by  appellants  conduces  to  show 
that  as  appellee's  train,  which  runs  from  Middlesboro  to  Mingo,  was  leaving 
the  former  place,  appellant,  who  was  then  a  boy  seven  years  of  age,  ran  from 
the  main  track  forty  feet  to  the  belt  line  track,  where  he  seated  himself  on 
the  left-hand  side  of  a  cross  tie  of  the  track,  and  when  so  seated  that  his 
back  was  toward  the  train;  that  he  knew  before  crossing  over  and  taking 
his  seat  that  the  train  was  in  motion,  but  he  heard  no  signal  from  either  its 
bell  or  whistle  as  it  approached.  He  did,  however,  give  his  attention  to  the 
train  when  it  got  near  him,  and  when  it  came  within  ten  feet  of  him  he 
jumped  up  to  get  out  of  its  way,  but  in  doing  so  struck  his  "sore"  toe 
against  a  cinder  about  a  foot  from  the  end  of  the  cross  ties  and  outside  of 
the  track,  which  caused  him  to  stumble  and'fall,  in  doing  which  his  foot 
and  leg  fell  across  the  rail,  and  the  foot  was  crushed  by  the  wheels  of  the 
passing  train. 

Upon  the  other  band,  appellee's  evidence  was  to  the  effect  that  appellant 
was  not  on  the  cross  tie  or  track  in  front  of  the  engine,  but  that  be  and  two 
other  boys  ran  up  to  the  side  of  the  train  while  in  motion  and  jumped,  or 
attempted  to  do  so,  upon  the  side  of  a  car,  but  fell,  and  his  foot  was  thereby 
caught  and  crushed. 
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Two  witDessea,  Logaden  and  Wood,  teatify  that  appellant  told  them  he 
waa  walking  or  runolDs  aloDfc  by  the  aide  of  the  train  when  hurt.  Loffsden 
carried  him  home  immediately  after  he  waa  injured,  and  upon  reaoblns 
there  appellant'a  brother  aaid  to  him,  "Ah  ha,  thia  la  what  jou  icet  for 
jumping;  on  and  off  the  train;  you  know  pa  and  ma  have  been  telling  you 
not  to  do  that,"  and  that  appellant  made  no  reply  to  thia  atatement  of  bis 
brother. 

Shumate,  fireman  on  the  engine  at  the  time  of  the  accident,  aaya  he  was 
looking  out  on  the  track  in  front  of  the  engine  and  aaw  no  boy  on  the  track, 
but  aaw  aome  boya  running  toward  the  train. 

Appellant  waa  aaked  on  the  trial:  "Why  did  you  ait  down  on  the  end  of 
the  tie  on  the  track  that  leade  to  Mingo?"  to  which  he  anawered:  "I  was 
tired;  I  thought  the  train  waa  going  on  the  main  track,  and  aat  down  and 
paid  no  attention  to  it." 

The  evidence  ahowa  that  the  train  waa  moving  at  the  rate  of  four  or  five 
milea  an  hour,  and  that  the  nolae  of  the  cara  and  the  engine  could  be  beard 
at  a  dlatanoe  of  four  or  five  hundred  yarda.  So  it  aeema  to  be  reaaonably 
apparent  from  the  evidence  that  the  boy 'a  injury  reaulted  from  hia  own 
negligence,  and  even  if  we  were  diainclined  to  believe  the  dlalntereated  wlt- 
neaaea,  who  aay  they  aaw  him  jumping  on,  or  awinging  to,  the  train,  the 
boy'a  own  atatement  ahowa  that  he  aaw  the  train  when  In  ten  feet  of  him, 
and  that  he  at  onoe  got  off  the  tie  and  on  hia  feet,  and  would  have  eaoaped 
injury  but  for  atumping  hia  "aore"  toe  on  a  cinder,  which  oauaed  him  to 
fall  in  auch  a  way  aa  to  throw  hia  foot  over  the  rail,  where  it  waa  caught  by 
the  wheel.  Bealdea,  if  the  engineer  or  fireman  on  the  train  aaw  him  aittlng 
on  the  tie,  they  had  the  right  to  aaaume  that  he  would  get  out  of  the  way  of 
the  approaching  train  in  time  to  avoid  injury,  and  the  boy  In  leaving  the 
place  where  he  waa  aeated  did  the  very  thing  that  the  engineer  had  the 
right  to  expect  of  him,  and  having  gotten  up  and  atarted  away  from  the 
place  of  danger,  the  engineer  had  no  reaaon  to  know,  and  could  not  have 
anticipated,  that  he  would  atrike  hia  toe  agalnat  a  cinder,  and  by  reason 
thereof  fall  with  hia  foot  on  the  track,  nor  would  it  have  been  poaaible  to 
atop  the  train  after  the  fall  in  time  to  have  prevented  the  InjurleH. 

We  are  aware  of  the  rule  so  repeatedly  announced  by  thia  and  other  courta 
of  last  reanrt  that  no  preaumptlon  of  negligence  la  to  be  Indulged  aa  against 
a  child  of  tender  years,  but  thia  boy  aeema  to  be  intelligent,  and,  bealdea,  it 
la  ahown  by  the  evidence  that  he  Uvea  In  oloae  proximity  to  the  railroad, 
and  waa  at  the  time  of  receiving  the  injury  familiar  with  the  movements  of 
the  train  on  appellaee'a  road.  We  think  It  doea  no  violence  to  his  youth  to 
aay  that  he  waa  poaseaaed  of  aufficient  diaoretion  to  know  the  danger  In 
which  he  voluntarily  placed  himaelf  by  taking  a  aeat  on  the  orosa  tie  near  a 
moving  train,  and  indeed  he  manlfeated  hia  appreciation  of  the  danger  by 
trying  to  get  out  of  the  way  of  the  train  aa  it  approached  him,  which  be 
would  have  succeeded  in  doing  but  for  atrlking  his  toe  againat  the  cinder. 
So  upon  all  of  the  evidence  we  are  unable  to  aay  that  the  verdict  of  the  jury 
waa  unauthorized. 

The  alleged  errora  in  reference  to  the  giving  and  refusing  of  instructions 
might,  and  perhaps  ahould,  be  refuaed  consideration,  because  the  instroo- 
tlons  are  not  properly  incorporated  in  the  bill  of  ezoeptloDS,  but  we  have 
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nevertheless  ooDsldered  them,  and  And  that,  though  Inaptly  expressed,  they 
^ere  oot  improper  or  prejudicial  to  the  appellants.  They  told  the  jury,  in 
substance,  that  if  they  believed  from  the  evidence  that  If  the  appellant,  Ed- 
ward Givens,  was  seated  on  the  end  of  the  cross  tie  while  appellee's  engine 
was  approaching,  and  that  those  in  charge  of  the  train  saw,  or  by  the  ezer- 
•oise  of  reasonable  care  onght  to  have  seen,  him  in  time  to  have  stopped  the 
train  before  the  engine  reached  him,  but  failed  to  do  so.  they  should  find  for 
appellants.  Bnt  upon  the  other  band,  if  they  believed  from  the  evidence 
that  he  was  hurt  from  having  bis  foot  caught  under  a  wheel  of  the  train 
while  he  was  attempting  to  jump  on  or  off  the  train  while  in  motion,  they 
should  find  for  appellee. 

While  one,  or  perhaps  more,  of  the  instructions  asked  for  by  appellant, 
and  refused  by  the  court,  might  with  propriety  have  been  given,  we  do  not 
think  the  refusal  of  the  court  to  give  them  was  prejudicial  to  appellants,  as 
those  given  presented  the  only  issues  of  fact  necessary  to  be  determined  by 
the  jury.  Counsel  for  appellants  complain  of  the  action  of  the  lower  court 
in  admitting  as  evidence  the  declarations  of  appellant's  brother  made  to 
him  when  he  reached  home  just  after  receiving  his  injuries.  The  brother 
said  :  "Ah  ha,  this  is  what  you  get  from  jumping  on  and  off  the  train;  yon 
know  that  pa  and  ma  have  been  telling  you  not  to  do  that,"  to  which  appel- 
lant made  no  reply.  We  would  ordinarily  attach  very  little  Injportance  to 
the  silenoe  of  appellant  under  such  circumstances,  as  he  was  doubtless  suffer- 
ing greatly  from  the  wounded  condition  of  his  foot,  but  the  statements  of  the 
brother  were  of  a  charact-er  to  call  for  some  explanation  or  protest,  and  the 
failure  of  the  appellant  to  reply  would  seem  to  indicate  that  he  was  unable 
to  deny  the  charge  made  by  the  brother.  In  order  to  affect  a  party  with  the 
statements  of  others  made  in  bis  presence  or  hearing  concerning  any  act  or 
<declaiation  of  his,  and  the  truth  of  which  he  impliedly  admits  by  a  failure 
to  deny  it,  the  statement  must  have  been  made  under  such  circumstances  as 
would  reasonably  or  naturally  call  for  some  reply  from  any  person  similarly 
situated.     (1  Greenleaf  on  Evidence,  section  1Q7. ) 

In  view  of  the  rule  stated,  and  the  testimony  of  several  of  the  witnesses 
that  tbey  saw  him  swinging  on  the  train  when  injured,  we  are  of  the  opin- 
ion that  the  lower  court  did  not  err  in  admitting  the  evidence  in  question. 

Finding  no  error  in  the  record  prejudicial  to  the  appellant  the  judgment 
of  the  lower  oourt  Is  afiQrmed. 


STOREY,  &o.  V.  FIRST  NATIONAL  BANK  OF  LOUISVILLE,  &o. 

(Filed  February  97,  1903— Not  to  be  reported.) 

Bills  and  notes— Pleading— Evidence— This  action  was  instituted  by  a  per- 
gonal representative  to  settle  the  estate  of  the  deceased,  and  appellees  filed 
pleadings  setting  up  notes  held  by  them  against  decedent.  The  defenses  of 
non  est  factum  and  no  consideration  were  interposed.  On  motion  of  appel- 
lants the  court  directed  issues  out  of  chancery  to  be  tried  by  a  jury.  The 
•court  gave  to  the  jury  a  peremptory  instruction  to  find  for  appellees,  from 
which  this  appeal  is  prosecuted.  It  is  contended  that  the  plea  of  non  est 
factum  and  no  consideration  are  inconsistent.  Held— That  said  pleas  are 
oot  inconsistent.    It  is  also  Insisted  that  the  court  erred  in  admitting  as 
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testiinoDy  the  depositloos  of  the  president  and  others  interested  in  the  banks 
as  to  statements  made  by  deceased  relative  to  said  notes.  Held— That  said 
statements  were  Innompetent,  under  section  606,  subsection  2  of  Civil  Code 
of  Practice,  provided  the  witnesses  were  stockholders  In  the  corporatioDe. 
A  stockholder  has  a  pecuniary  interest  in  the  corporation,  and  would  be 
testifying  in  his  own  interest  as  much  so  as  a  member  of  a  partnership 
would  be.  It  was  certainly  not  the  intention  of  the  legislature  to  make  a 
distinction  in  favor  of  those  owning  stock  in  a  corporation.  There  Is  equally 
as  much  reason  for  their  being  prohibited  from  giving  such  testimony  as 
any  one  else.  The  court  also  erred  in  refusing  to  permit  persons  who  qaal- 
ifled  as  experts  to  testify  as  to  comparison  of  handwriting  of  decedent. 

J.  D.  Pumphrey  and  B.  S.  Grannls  for  appellants. 

Barnett  &  Barnett  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1898  Meshack  Storey,  a  citizen  of  the  county  of  Fleming,  \u 
this  State,  died  testate,  and  named  Newton  Story  as  Lis  executor.  It  ap- 
pears that  Meshack  Story  had  considerable  property,  and  owed  many  debts  at 
the  time  of  his  death.  His  executor.  Newton  Storey,  filed  an  action  in  the 
Fleming  Circuit  Court  for  the  purpose  of  settling  his  estate,  making  the 
heirs  and  many  of  his  creditors  defendants.  The  appellees,  the  First  Na> 
tional  Bank  of  Louisville  and  the  Louisville  Banking  Co.,  of  Louisville. 
Ky.,  filed  their  separate  answers,  making  their  cross  petitions  against  the 
executor.  The  executor  filed  reply  to  these  separate  answers  and  cross  peti- 
tions, and  pleaded  non  est  factum  and  no  consideration  to  each  and  all  the 
notes  set  up  in  appellees'  pleadings.  Appellees  contend  that  these  pleas  are 
inconsistent,  but  this  coiirt  has  decided  in  several  cases  that  they  are  not 
inconsistent. 

On  motion  of  appellants  the  lower  court  directed  an  issue  out  of  chancery. 
A  jury  was  empaneled,  the  evidence  heard,  and  the  courc,  upon  motion  of 
appellees,  gave  the  jury  a  peremptory  Instruction  to  find  for  them.  The 
jury  returned  a  verdict  in  accordance  with  said  instruction,  and  judgment 
was  rendered  thereon.  The  appellants  filed  reasons  and  made  a  motion  for 
a  new  trial.  The  court  overruled  same,  appellants  taking  all  proper  excep- 
tions, and  the  case  is  here  oh  appeal.  It  will  only  be  necessary  for  this 
court  to  consider  a  few  of  the  alleged  errors  of  the  lower  court.  It  is  ron- 
tended,  first,  by  appellants  that  the  lower  court  erred  in  permitting  Theodore 
Harris,  president  of  the  appellee,  the  Louisville  Banking  Co.,  to  testify  to 
verbal  conversations  had  by  him  with  the  deceased,  Meshack  Storey,  with 
reference  to  the  transactions  concerning  the  notes  in  this  litigation,  and  to 
like  conversations  detailed  by  other  witnesses  representing  the  appellees. 

In  this  we  concur,  provided  the  witnesses  were  stockholders  in  the  appel- 
lee corporations.  Subsection  2  of  section  606  of  the  Civil  Code  of  Practice 
is  as  follows:  *'No  person  shall  testify  for  himself  concerning  any  verba] 
statement  of,  or  any  transaction  with  or  any  act  done  or  omitted  to  be  done 
by,  one  who  is  dead  when  the  testimony  Is  offered  to  be  given."  A  stock- 
holder has  a  pecuniary  interest  in  the  corporation  and  would  be  testifyiofr 
in  his  own  interest,  as  much  so  as  a  member  of  a  partnership  would  be.  It 
was  certainly  not  the  intention  of  the  legislature  to  make  a  distinction  in 
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favor  of  those  owning  stock  in  a  corporation.    There  is  equally  as  muob  rea-^ 
son  for  their  belnK  prohibited  from  giving  such  testimony  as  any  one  else. 

In  the  case  of  Apperson's  Sz'oi  v.  The  Bank  of  Kentucky,  10  Ey.  Law 
Bep.,  946,  this  court,  in  construing  the  above  section  of  the  Code,  said: 
"While  we  do  not  think  it  was  intended  to  limit  the  operation  of  that  sec- 
tion CO  the  testimony  of  a  person,  a  party  to,  and  directly  interested  in,  the 
result  of  the  suit  with  the  representative  of  one  who  is  dead,  yet  to  render 
snob  testimony  incompetent,  it  must  appear  that  it  will  have  the  effect  to 
directly,  or  indirectly,  benefit  the  person  giving  it  pecuniarily." 

In  the  case  of  Baljess  Stove  Co.  v.  McCarthy's  Ass'ees,  16  Ky.  Law  Bep., 
366.  an  opinion  by  Judge  Barbour  of  the  Superior  Court,  that  court  said,  in 
discussing  the  competency  of  the  witnesses,  Bayless  and  Fennell.  who  were 
stockholders  in  the  corporation:  "To  allow  parties  having  the  interest  that 
Bayless  and  Fennell  have  in  the  result  of  this  case  to  testify,  under  the  cir- 
cumstances stated,  would  establish  a  rule  which  would  operate  as  an  unjust 
and  unreasonable  discrimination  in  favor  of  parties  doing  business  under 
articles  of  incorporation,  and  we  do  not  think  that  the  letter  or  the  spirit  of 
the  section  of  the  Code  quoted  either  demands  or  permits  it.*' 

The  appellants  complain  that  the  court  errf>d  to  their  prejudice  in  refusing 
to  allow  them  to  read  to  the  Jury  .the  depositions  of  J.  L.  Bombach  and  A. 
E.  Burnett.  There  is  nothing  in  the  record  to  show  why  the  court  rejected 
said  evidence.  Bombach  testified  that  be  was  a  photographer,  and  had  made 
photographs  of  and  enlarged  several  signatures  of  Mesback  Story,  which 
were  agreed  by  the  parties  to  be  genuine;  and  also  photographed  and  en- 
larged the  signatures  In  dispute  in  this  action,  and  placed  them  on  the 
charts  numbered  16,  16,  17  and  18.  We  are  of  the  opinion  that  Burnett 
showed  himself  qualified  to  testify  as  an  expert,  and  the  court  should  have 
permitted  his  deposition  to  be  read  to  the  jury;  and  the  charts  should  have 
been  permitted  to  be  used  to  elucidate  his  answers  to  questions  as  well  as 
other  witnesses  who  referred  to  them. 

In  the  case  of  Fee.  &c.  v.  Taylor.  83  Ky.,  268,  the  court  said:  "The  civil 
and  ecclesiastical  law  permitted  the  testimony  of  experts  as  to  handwriting 
by  comparison.  The  rule  in  this  country  varies  in  the  dlfierent  States.  In 
some  of  them  comparison  is  allowable  between  the  writing  in  question  and 
any  other  writing  shown  to  be  genuine,  whether  it  be  already  in  the  case  or 
not,  while  in  others  It  is  only  permitted  as  between  the  disputed  paper  and 
one  already  in  the  case,  and  relevant  to  it.  Under  the  rule  as  adopted  in 
this  State,  however,  the  last  exception  supra,  and  which  allows  comparison 
by  the  jury,  with  or  without  the  aid  of  experts,  is  not  recognized,  the  rea- 
son doubtless  being  that  no  necessity  exists  for  it  when  witnesses  are  at 
hand  who  know  the  handwriting,  *  *  *  but  we  must  not  be  understood  as 
holding  that  an  expert  may  not  testify  as  to  dllTerences  in  the  letters  or 
words,  or  speak  of  other  facts  as  they  appear  to  him  upon  the  face  of  the 
writing." 

This  opinion  of  the  court  was  rendered  in  1885.  before  the  present  Civil 
Code  of  Practice  was  amended  In  1886,  which  amendment  changed  the  rule. 
Under  section  604  of  the  Code  as  amended,  upon  the  genuineness  of  the  hand- 
writing of  a  person,  other  handwritings  of  such  person  may  be  introduced 
for  the  purpose  of  comparison  by  witnesses  with  the  writing  In  dispute,  but 
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the  writings  produced  shall  be  proven  to  the  oonrt  or  the  jndge  thereof  to 
be  the  gennine  Bignatare  of  the  person  represented,  and  that  they  were 
written  by  the  person  before  any  controversy  arose  as  to  the  Rennineness  of 
the  writing  in  dispnte,  and  that  notice  should  be  given  to  the  opposite 
party  of  the  intention  to  produce  such  signatures.  In  this  case  the  parties 
selected  and  agreed  on  a  list  of  genuine  signatures  of  Mesback  Storey,  and 
they  were  produced  at  the  taking  of  the  depositions  of  the  witnesses  some 
months  previous  to  the  trial.  The  appellees  bad  sufiflolent  opportunity  to 
Investigate  the  genuineness  of  said  signatures,  even  though  they  had  not 
agreed  to  their  genuineness,  which  made  it  unnecessary  to  prove  their  gen- 
^lineness  to  the  satisfaction  of  the  court,  and  was  a  waiver  of  the  notice  of 
their  intended  production.    To  this  effect  is  24  Ky.  Law  Rep.,  67-68. 

As  this  case  will  have  to  be  retried,  we  refrain  from  discussing  or 
expressing  any  opinion  as  to  the  weight  or  credit  that  should  be  given  to  the 
evidence  produced  on  the  trial.  The  court  erred  in  giving  the  peremptory 
instruction. 

Perceiving  no  other  errors  the  judgment  of  the  lower  court  is  reversed  and 
the  cause  reiuanded  for  further  proceedings  consistent  with  this  opinion. 


SPALDING  V.  HILL. 

(Filed  March  3,  1903.) 

Fees  of  county  attorneys— In janction— Construction  of  statutes— In  1898 
fourteen  IndiotroentR  werH  returned  against  the  L.  &  N.  B.  R.  Co.,  aod  on 
the  trial  of  two  of  the  indictments  fines  of  tSOO  and  t350,  respectively,  were 
assessed.  The  attorney  for  the  railroad  company  desiring  to  appeal  the  cases 
to  test  the  liability  of  the  company  under  the  indictments,  made  a  private 
agreement  with  the  attorney  for  the  Commonwealth  that  in  the  event  of 
afiSrmance  a  fine  of  $400  each  in  four  of  the  remaining  cases  should  be 
assessed,  and  the  other  indictments  dismissed.  Appellant  was  county  attor- 
ney when  the  indictments  were  returned,  and  when  the  trial  of  two  of  the 
Indictments  were  had,  but  after  his  term  expired  and  appellee  had  succeeded 
him  as  county  attorney,  the  Commonwealth's  attorney  reinstated  the  Indict- 
ments and  judgment  was  entered,  asiiestilng  the  fines  in  the  four  cases  as  pre- 
viously agreed.  Appellant  instituted  this  action  to  enjoin  the  auditor  from 
paying  35  per  cent,  of  said  fines  to  appellee  as  his  fees,  contending  that 
under  section  133.  Kentucky  Statutes,  he  waR  entitled  to  said  compensation 
as  he  was  present  and  assisted  in  the  prosecution.  Held— That  it  is  plain 
that  it  was  contemplated  by  the  statutes  that  the  county  attorney  that  was 
present  and  assisting  in  the  prosecution  at  the  time  of  the  rendition  of  the 
judgment  was  entitled  to  the  per  cent,  allowed  by  the  statute.  The  agree- 
ment made  by  the  Commonwealth's  attorney  and  the  attorney  for  the  rail- 
road was  not  binding  on  either  party,  and  certainly  was  not  binding  on  the 
court. 

J.  P.  Thompson  and  S.  A.  Russell  for  appellant. 

H.  W.  Rives  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Ben  Spalding  was  the  county  attorney  of  Marion  county  from   January, 
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1898,  to  the  6tb  day  of  Jaonary,  1902,  on  wfalcb  date  appellee,  G.  S.  Hill,  sdc- 
5)eeded  him  to  said  office.  Daring  the  terra  of  appellant's  offloe  the  grand 
4iiry  of  Marion  county  returned  fourteen  indictments  af^alnst  the  L.  ^  N. 
B.  R.  Co.,  and  two  of  said  indictments  were  tried  before  a  jury,  the  verdict 
t)elng  a  line  of  $800  In  one  case  and  $850  in  the  other.  The  raiIroad*s  ooun- 
nel,  desiring  to  appeal  from  the  judgment  to  test  the  liability  of  said  rail- 
road, made  a  private  agreeident  with  the  Commonwealth's  attorney,  W.  H. 
•Sweeney,  that  the  remaining  indictments  be  filed  away,  and  in  the  event 
the  judgment  in  the  two  cases  mentioned  were  affirmed  on  appeal,  then,  Id 
«aoh  event,  the  railroad  company  would  consent  to  a  fine  of  1400  in  each  of 
three  of  the  other  cases,  the  other  nine  to  be  dismissed.  Some  time  in  the 
latter  part  of  the  year  1901  the  judgments  In  the  two  cases  were  affirmed. 
The  Commonwealth's  attorney  had  the  twelve  cases  reinstated  on  the  docket, 
•and  at  the  January  term,  190S,  and  after  the  appellee,  Hill,  had  been  in- 
ducted Into  office,  a  judgment  of  $400  in  each  of  the  three  cases  was  rendered 
-Against  the  railroad  company,  and  the  nine  remaining  oases  were  dismissed. 
'  The  issue  between  these  parties  is  as  to  who  is  entitled  to  the  25  per  cent, 
•allowed  to  the  county  attorney  of  said  last  three  judgments,  each  of  them 
iilalmiDg  that  they  were  present  and  assisting  In  the  obtention  of  the  judg- 
^nents. 

The  appellant  filed  his  petition,  claiming  the  $300.  and  asked  the  court  to 
enjoin  the  auditor  of  the  State  from  paying,  and  the  appellee,  Hill,  from 
Teoelving,  the  sura.  The  lower  court  refused  to  grant  the  injunction',  and 
tlismissed  appellant's  petition,  and  the  appellant  is  here  on  appeal.  Appel* 
lant  claims  that  he  aided  and  assisted  in  getting  up  the  evidence  upon  which 
(he  grand  jury  returned  the  indictments;  that  he  was  present  and  consented 
^o  the  agreement  between  the  Commonwealth's  attorney  and  the  railroad's 
-attorney,  and  that  by  reason  of  the  private  agi'eeraent  betv^een  the  Common- 
wealth's attorney  and  the  railroad's  attorney  the  liability  of  the  railroad 
"was  fixed  upon  a  contingency  dependent  upon  the  result  of  the  appeal  from 
the  two  first  judgments,  and  that  the  judgments  were  affirmed  during  his 
term  of  office,  which  he  claims  fixed  the  liability  of  the  railroad  to  pay  the 
^1,900  (which  by  the  agreement  it  had  promibed  to  pay),  although  the  judg- 
tnents  were  not  rendered  thereon  during  his  term  of  office. 

Section  188  of  the  Kentucky  Statutes  provides:  "In  all  prosecutions  in 
the  circuit  court,  when  the  county  attorney  is  present  and  aselRts  in  the 
l>ro8ecutlon,  be  shall  receive  from  the  State  treasurer  25  per  cent,  of  all  judg- 
ments rendered  in  favor  of  the  Commonwealth,  etc." 

It  is  plain  that  it  was  contemplated  by  the  statutes  that  the  county  attor- 
ney that  was  present  and  assisting  in  the  prosecution  at  the  time  of  the 
ceodition  of  the  judgment  was  entitled  to  the  per  cent,  allowed  by  the  stat- 
ute. To  construe  the  statute  otherwise  would  bring  about  endless  con- 
fusion and  litigation,  and  all  outgoing  county  attorneys  would  claim  and 
'demand  a  part  of  the  25  per  cent,  on  each  judgment  on  prosecutions  orig- 
inating during  his  term  of  office  to  the  extent  of  his  labor  and  service  ren- 
-dered  therein.  The  agreement  made  by  the  Commonwealth's  attorney  and 
the  attorney  for  the  railroad  was  not  binding  upon  either,  and  certainly 
was  not  binding  upon  the  court.  The  court,  or  either  of  the  parlies,  could 
hmve  ignored  it,  and  it  did  not  fix  the  liability  of  the  railroad  company  in 
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the  event  the  appeals  were  alBrmed.  It  oould  have  pleaded  not  guilty, 
have  bad  a  trial  by  the  court  or  jury  in  eaoh,  or  all,  of  the  twelve  indict- 
ments,  and  the  Commonwealth *r  attorney  oould  have  forced  the  railroaci 
to  have  tried  all  the  cases,  and  it  was  within  the  discretion  of  the  court  ta 
render  the  judgments  in  accordance  with  saidagreeme^nc,  as  it  did,  or  refuse. 
Perceiving  no  error  the  judgment  of  the  lower  court  is  afhrmed.       ^ 
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(Filed  March  8.  1903.) 

Municipal  government— Negligence— Damages— Appellant,  in  his  petitloD^ 
alleges  that  the  municipal  authorities  of  Flemingsburg  knowingly  suffered, 
and  permitted  men  and  boys  for  several  days  to  coast  down  Main  street  with 
ileds,  and  thus  create  an  obstruction  in  said  street  to  the  injury  and  damage 
of  the  citizens  and  others  lawfully  using  said  streets,  and  that  while  he  was 
lawfully  crossing  said  street,  and  when  exercising  ordinary  care  for  hi& 
own  safety,  was  run  against  by  one  of  the  coasters  with  a  sled  and  knocked 
down,  his  head  injured  and  collar  booe  broken,  and  put  to  great  ezpensd 
for  doctors  and  medical  bills  to  effect  a  cure,  and  brought  this  suit  to  re> 
cover  83,000  damages  from  the  city.  The  recovery  is  resisted  on  the  ground 
that  the  city  is  a  municipal  corporation  in  the  preservation  of  peace,  main- 
tenance of  good  order  and  the  enforcement  of  the  laws  for  the  safety  of  the 
public,  possessing  governmental  functions  and  represents  the  State.  Held — 
That  said  city  is  not  liable  for  such  injuries,  as  it  is  clearly  a  case  of  mis- 
feasance or  nonfeasance  on  the  part  of  the  police  ofScers  for  failing  to  pre- 
vent the  improper  use  of  the  street  by  the  coasters.  This  is  the  performance 
of  a  public  duty.  It  is  only  where  a  municipal  corporation  exercises  powers 
and  privileges  for  private  purposes  for  the  benefit  of  the  corporation  that  a 
liability  for  injuries  arise.  The  congregation  of  coasters  on  the  streets  do 
DOC  constitute  an  obstruction  on  the  street,  rendering  the  city  liable  in  the 
same  manner  as  would  a  post  or  hole  if  permitted  to  remain  in  the  street. 
The  municipal  corporation  represents  the  Commonwealth,  and  municipal 
officers  while  engaged  in  those  duties,  which  relate  to  the  public  safety  and 
the  preservation  of  public  order,  aie  the  servants  of  the  State. 

G.  A.  Cassidy,  J.  D.  Pumphrey  and  J.  F.  Maher  for  appellant. 

W.  G.  DeariDg  and  O.  H.  Bright  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  sued  the  city  of  Flemingsburg,  alleging  that  in  the  month 
of  February,  1902,  a  heavy  sleet  had  fallen  and  the 'streets  of  the  city  wer» 
covered  with  ice  and  snow,  which  remained  on  the  street  for  several  days, 
during  which  time  the  mayor  and  the  other  oflScials  of  the  city  suffered,  per- 
mitted and  encouraged  men  and  boys  to  congregate  on  and  coast  down  Main 
street,  a  distance  of  four  or  five  hundred  yards,  on  sleds  and  slidea,  at  tb» 
rate  of  about  seven ty-flve  miles  per  hour,  to  the  great  danger  of  persons 
using  this  street  and  other  streets  crossing  it;  "that  this  coasting  was  kept 
up  almost  throughout  the  entire  day  of  the  7th  of  February,  190d,  the  day 
on  which  appellant  was  injured,  and  many  complained  to  the  anlhoriiles^ 
the  mayor,   police  judge,   councilmen  and   marshal,   and   they    neglected 
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"^nd  r«tased  to  prevent  or  stop  the  llleRal  usafice  and  praotloe  of  ooastiog  on 
the  street,  although  the  street  was  appropriated  almost  entirely  to  the  use  of 
boys  and  reckless  men.  White  and  blaok«  who  were  boisterous  and  riotous 
\u  their  behavior  and  manner,  and  the  same  was  continued  for  several  days 
With  the  knowledge  of  the  officials  of  the  defendant,  without  protest  from 
them,  or  any  effort  to  prevent  it,  and  that  the  offloials  could  have  prevent* 
ed  the  illegal  and  dangerous  use  of  the  streets  if  they  had  made  any  effort 
to  do  so;  that  on  the  evening  of  the  7th  day  of  February,  1902,  about  the 
hour  of  7  o'clock,  appellant  started  to  the  business  portion  of  the  city,  and 
In  his  effort  to  cross  Main  street,  and  when  exercising  ordinary  care  for 
his  own  safety,  he  was  run  against  by  one  of  the  coasters  with  a  sled  and 
was  knocked  down  and  his  head  Injured,  his  collar  bone  broken,  and  he  was 
otherwise  bruised  and  severely  injured,  and  was  put  to  great  expense,  in 
the  way  of  medical  and  doctor  bills,  to  effect  a  cure,  and  that  he  was  per- 
manently injured  to  his  damage  in  the  sum  of  $2,000." 

The  court  below  sustained  a  demurrer  to  that  petition,  and  appellant  is 
here  on  appeal.  There  are  two  general  principles  underlying  the  adminis- 
tration of  government  of  municipal  corporations.  The  one  is  that  a  muni, 
oial  corporation,  in  the  pret^ervation  of  peace,  maintenance  of  good  order 
and  the  enforcement  of  the  laws  for  the  safety  of  the  public,  possesses  gov- 
ernmental functions  and  represents  the  State.  The  otbel*,  is  where  the 
municipal  corporation  exercises  those  powers  and  privileges  conferred  for 
private,  local  or  merely  corporate  purposes,  peculiarly  for  the  benefit  of  the 
corporation.  Under  the  former  the  city  is  not  liable  for  the  malfeasance, 
misfeasance  or  nonfeasance  of  its  officers.  Under  the  latter  it  is.  Malfetis- 
ance  is  the  unjust  performance  of  some  act  which  the  party  had  no  right,  or 
whloh  ho  had  contracted  not  to  do.  Misfeasance  is  the  wrongful  and  in- 
jurious exercise  of  lawful  authority,  or  the  doing  of  an  unlawful  act  in  an 
unlawful  manner.  Nonfeasance  is  the  nonperformance  of  some  act  which 
ought  to  be  performed. 

Appellant's  petition  is,  in  substance  and  effect,  to  recover  damages  from 
appellee  for  personal  injuries  by  reason  of  the  misfeasance  or  nonfeasance  of 
Its  oflSclals  in  authorizing  and  consenting  to  the  coasting  on  its  streets  by 
disorderly  persons  and  riotous  assemblies,  and  failing  to  prohibit  and  pre- 
vent same. 

In  the  case  of  the  City  of  Milwaukee  v.  Schults,  49  Wis.  Rep.,  254,  the 
court  said :  *'The  coasting  or  sliding  down  Poplar  street  in  the  manner  and 
to  the  extent  charged  in  the  complaint  was,  while  being  indulged  in,  a 
grievous  public  nuisance,  which  the  city  authorities  ought  to  have  pre- 
vented or  suppressed,  but  this  duty  is  a  public  or  police,  rather  than  a  cor- 
porate, duty,  in  the  performance  of  which  the  corporation,  as  such,  has  no 
particular  interest  and  from  which  it  derives  no  special  benefit  or  advantage 
In  is  corporate  capacity,  but  which  it  is  bound  to  see  performed  in  pursi)- 
-ance  of  a  duty  imposed  by  law  for  the  general  welfare  of  the  inhabitants  or 
-of  the  community."  And  the  court  in  that  case  relieved  the  city  from  lia- 
tllity.  • 

In  the  case  of  Faulkner  v.  City  of  Aurora,  44  A.  M.  Rep.,  9,  a  case  in 
*whioh  the  facts  are  the  same  as  those  in  the  case  at  bar,  the  court  said :  'It 
"Xb  obvious  that  in  the  case  before  us  the  injury  did  not  re'^ult  from  any  de« 
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ot  in  the  falgbway.  It  was  produced  by  tbe  act  of  tbose  improperly  and 
QDlawfully  using  tbe  bighway,  wbicb  was  at  tbe  time,  and  but  for  tbe  ud- 
lawful  aot  of  tbose  improperly  using  tbe  street,  in  a  reasonably  safe  and 
convenient  condition  for  public  travel.  Tbe  complaint  is  not  that  tbe  ap- 
pellant's son  was  Injured  because  of  defects  in  tbe  street  rendering  it  unsafe 
and  unfit  for  public  use,  but  because  persons,  wblle  engaged  in  improperly- 
using  tbe  street,  ran  their  coasting  sleds  against  bis  son,  thereby  injuring- 
him.  If  tbe  appellee  is  liable  for  tbe  injury  thus  produced  it  would  follow, 
logically,  that  it  would  be  liable  for  an  injury  caused  by  loafers  lounging 
upon  its  streets,  occurring  in  tbe  presence  of  its  oflScers,  if  it  were  known 
that  such  persons  were  accustomed  to  lounge  and  loaf  upon  its  streets.  To- 
bold  incorporated  cities  liable  for  such  injuries  would  be  unjust,  and  w» 
think  without  the  sanction  of  law." 

In  tbe  case  of  Borough  of  Norristown  v.  Fitzpatrick,  94  Penn.,  121,  the 
oourt  said  :  '*The  appellee  could  only  arrest  and  stop  tbe  sport  of  coastl nit 
upon  its  streets  through  its  officers  and  police  force,  but  as  held  in  tbe  same 
case  tbe  appellee  would  not  be  responsible  for  tbe  neglect  or  failure  of  Ite. 
officers  to  stop  tbose  engaged  in  thus  using  its  streets." 

Tbe  appellant,  in  bis  petition,  claims  that  the  use.  and  tbe  manner  of  uio» 
of  this  street  by  tbe  coasters  amounted  to  an  obstruction  of  tbe  street  for 
which  tbe  city  svas  liable.  In  the  case  of  Faulkner  v.  City  of  Aurora^ 
supra,  "it  is  held  that  anything  in  the  condition  of  tbe  highway  which 
renders  it  unsafe  or  inconvenient  for  travel  is  a  defect  or  want  of  repair.  It 
may  be  a  bole  in  tbe  highway;  or  it  may  consist  of  a  stone  or  log  or  other 
obstacle  left  on  its  surface,  or  a  post  standing  within  its  limits,  or  a  barrier- 
stretched  across  it,  though  not  touching  it;  or  it  may  be  trees  or  walla, 
standing  by  or  upon  it,  and  liable  to  fall  and  injure  travelers;  or  it  may  be 
an  awning  projecting  over  it." 

For  injuries  from  such  obstructions  the  city  would  be  liable.  Continuing^ 
the  court,  in  that  case,  said:  "But  we  are  not  aware  of  any  precedent  for 
holding  an  illegal  use  of  the  highway  by  men,  animals,  vehicles,  engines  or- 
any  other  object,  while  movable,  and  actually  being  moved,  by  human  will 
and  direction,  and  neither  fixed  to,  nor  resting  on,  nor  remaining  in.  one 
position  within  tbe  traveled  part  of  tbe  highway,  to  be  a  defector  want  of 
repair  for  which  the  city  or  town  is  liable." 

It  is  obvious  that  in  tbe  case  before  us  tbe  injury  did  not  result  from  any 
defect  or  obstruction  in  the  highway.  It  was  produced  by  the  acts  of  those 
Improperly  and  unlawfully  using  tbe  highway,  and  for  which  the  city  or 
corporation  is  not  liable. 

To  the  same  effect  is  the  case  of  Pratber  v.  City  of  Lexington,  IS  B. 
M.,  663,  in  which  a  mob  destroyed  property  of  Prather  in  i^he  city  of  Lex- 
ington. Tbe  court,  after  discussing  defects  in  the  petition,  used  this  lan- 
guage:  "But  we  place  tbe  decision  of  the  question  arising  upon  the  demur- 
rcftr  to  tbe  plaintiff's  declaration  upon  broader  grounds.  The  officers  of  a. 
city  are  quasi  civil  officers  of  tbe  government,  although  appointed  by  the 
corporation.  They  are  personally  liable  for  their  malfeasance  or  nonfeas- 
ance in  office,  but  for  neither  is  tbe  corporation  responsible."  To  tbe  same 
effect  is  the  case  of  Ward  v.  City  of  Louisville,  16  B.  M.,  191. 

In  tbe  case  of  Jolly's  Adm'r  v.  City  of  Hawesville,  89  Ky.,  881,  the  fadft 
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were  that  miuieroDS  peraoDS  oongregated  on  the  streets  of  Hawesvllle  in  the 
presence  of  and  with  the  consent  of  the  city  oinoials,  with  guns  and  pistols, 
and  engaged  in  sham  battle,  parsnlng  and  shooting  at  each  other  In  such 
close  proximity  as  to  endanger  the  lives  of  those  who  were  not,  as  well  as 
those  who  were,  engaged,  and  this  continued  from  early  In  the  morning 
until  late  in  the  evening,  without  any  effort  on  the  part  of  the  marshal, 
though  aware  of  it,  to  stop  it,  and  plaintiff's  son,  who  was  not  engaged  In 
this  unlawful  amusement,  was  shot  in  the  eye  with  a  wad  and  killed,  and 
the  plaintiff  sued  the  city  for  damages  The  court,  applying  the  principles 
of  law  above  named,  dismissed  her  petition,  and  the  court,  in  that  case, 

after  referring  to   Pollock's  Adm'r  v.  City  of  Louisville,  18  Bush,  321,  and 

• 

Greenwood  v.  City  of  Louisville,  ibid,  221,  and  the  two  cases  18  B.  M.,  — ,  and 
16  B.  M.,  — .  supra,  as  sustaining  the  court's  position,  used  this  language: 
''Such  has  been  the  uniform  ruling  of  this  court,  and  a  different  one  would 
be  not  only  perversive  of  the  main  design  of  creating  municipal  corpora- 
tions. Intended  principally  as  auxiliary  of  the  State  government,  but  open 
the  door  for  actions  against  cities  on  account  of  every  personal  Injury  in  any 
degree  attributable  to  misfeasance  or  nonfesance  of  police  officers,  and  thus 
impose  burdens  on  taxpayers  in  no  just  sense  at  fault  or  liable.  This  long 
and  well-settled  doctrine  has  not  been  modified  by  statute  of  this  State  ex- 
cept to  the  extent  that  section  5,  chapter  1,  General  Statutes  (now  section  8, 
Kentucky  Statutes),  makes  a  city  liable  for  damages  done  to  property  therein 
by  riotous  and  tumultous  assemblies  of  people.  But  the  care  and  particu- 
larity with  which  the  conditions  of  such  liability  are  set  out  in  the  statute, 
and  the  restriction  of  it  In  express  terms  to  cases  of  Injury  to  property, 
shows  the  legislature  did  not  Intend  to  thereby  authorize  a  recovery  against 
the  city  for  personal  Injury  resulting  from  the  malfeasance  or  negligence  of 
police  officers. "  To  the  same  effuct  is  the  case  of  Bishop  v.  City  of  Madison- 
vllle,  23  Ky.  Law  Rep.,  S863. 

These  cases  all  rest  on  the  ground  that  the  municipal  corporation  repre- 
sents the  Commonwealth,  and  municipal  officers,  while  engaged  in  those 
duties  which  relate  to  the  public  safety  and  the  preservation  of  public  order, 
are  the  servants  of  the  State. 

Perceiving  no  error  the  judgment  Is  affirmed. 


EARLY'S  ADM'R  v.  LOtUSVILLE,  HENDERSON  &  ST.  LOUIS 

RY.  CO. 

(Filed  March  3,  1908.) 

1.  Railroads -Negligence— Peremptory  Instruction— Appellant's  intestate 
was  killed  near  a  private  ciossing  by  a  passing  freight  train  on  appellee's 
road,  and  this  action  was  instituted  to  recover  damages  against  appellee. 
At  the  conclusion  of  appellant's  testimony  the  court  gave  the  jury  a  per- 
emptory instruction  to  And  for  appellee.  On  appeal  appellant  urges  as 
error  for  reversal  the  refusal  of  the  court  to  grant  a  new  trial,  and  the  action 
of  the  court  in  giving  the  peremptory  instruction.  The  consideration  of  the 
propriety  of  giving  the  peremptory  Instruction  will  be  decisive  of  both  ob- 
jections, as  the  only  ground  relied  on  for  a  new  trial  was  the  error  In  giving 
the  peremptory  Instruction,    The  facts  proven  on  the  trial  showed  that  the 
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private  ornssiDg  was  about  8S0  yards  from  a  public  orossiDR  at  which  the 
tralo  Rives  sigoals  of  its  aproacb;  and  that  a  party  at  or  near  tfae  crosBins 
where  the  death  oocnrred  could  see  the  track  for  at  least  a  mile  Id  the  direc- 
tion the  train  was  approaching.  There  were  no  eyewitnesses  to  the  killlDR 
except  the  trainmen,  and  cone  of  them  testified  for  appellant.  The  evi- 
dence heard  on  the  trial  did  not  show  whether  the  deceased  was  walking  on 
the  track  or  attempting  to  cross  it  in  front  of  the  train,  or  lying  thereon. 
It  was  incumbent  on  plaintiff  to  produce  evidence  to  show  some  degree  of 
negligence  on  the  parK  of  appellee's  Rervants  in  charge  of  the  train,  or  facts 
from  which  such  negligence  could  properly  be  inferred.  The  only  duty  ap- 
pellee's servants  in  charge  of  the  train  owed  the  deceased  was  to  use  reason- 
able care  to  prevent  injuring  him  after  discovering  his  presence  on  the  track, 
and  a  careful  ezaminalilon  of  the  record  shows  that  there  was  no  evidence 
adduced  on  the  trial  that  tended  to  prove  the  want  or  absence  of  such  care. 
2.  Evidence— The  court  permitted  a  witness  to  state  that  he  was  called  by 
one  of  the  train  men  to  see  the  remains  of  the  dead  man,  and  while  there 
the  conductor  told  him  that  the  man  killed  was  lying  on  the  track  about 
three  feet  east  of  the  crosfiing  when  run  over  by  the  train,  and  that  they 
first  saw  something  white  on  the  track  which  looked  like  a  piece  of  paper, 
and  that  when  they  discovered  that  it  was  a  man,  they  were  too  close  with 
the  train  to  stop  it  before  striking  him.  Held— That  said  evidence  was  not 
competent  as  the  statements  were  made  too  late  to  be  a  part  of  the  res  fiesrsv. 
Even  though  said  testimony  was  competent,  it  shows  no  negligence  on  the 
part  of  the  employes  In  charge  of  the  train.  On  the  contrary,  it  proves  that 
there  was  no  negligence. 

W.  P.  McClain  and  Clay  &  Clay  for  appellant. 

Yearaan  &  Yeaman,  .Tas.  P.  Helm  and  Chapeze  Wathen  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  Hender.son  Circuit  Court  by  the  appel- 
lant, Farmers  Bank  and  Trust  Co.,  as  the  administrator  of  Walter  Earfy's 
estate,  to  recover  damages  for  the  alleged  negligent  killing  of  the  deceased 
by  the  servants  and  employes  uf  appellee  in  charge  of  one  of  its  freight 
trains. 

The  answer  denies  the  negligence  complained  of,  and  for  further  defense 
avers  that  the  death  of  appellant's  decedent  was  caused  by  his  own  negli- 
gence, which  is  denied  by  the  reply.  The  trial  resulted  in  a  verdict  for  ap- 
pellee by  reason  of  a  peremptory  instruction  given  by  the  lower  court  at  the 
conclusion  of  appellant's  evidence,  and  a  new  trial  having  been  refused  the 
appellant,  it  asks  this  court  to  declare  that  the  giving  of  the  peremptory  in- 
struction by  the  lower  court  was  improper,  and  also  that  that  court  erred  In 
overrullnz  the  motion  for  a  new  trial.  The  record  shows  that  the  only 
ground  relied  on  for  a  new  trial  is  the  alleged  error  of  the  lower  court  In 
giving  the  jury  the  peremptory  instruction  to  find  for  appellee.  It  is  patent, 
therefore,  that  the  question  of  whether  the  peremptory  instruction  was  or 
not  proper  must  be  determined  from  the  evidence  introduced  by  appellant 
on  the  trial. 

Our  examination  of  the  record  leads  us  to  the  conclusion  that  the  follow- 
ing facts  are  to  be  regarded  as  satisfactorily  established  by  tfae  evidence, 
Yiz. :  First,  that  appellant's  decedent  was  killed  on  the  afternooD  of  May  0, 
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1901,  by  appellee's  westboDnd  freight  train,  at  or  near  a  private  orossiog 
one  mile  from  Reed's  station,  and  at  a  point  about  880  jards  south  of  a  pub- 
lic crossing;  second,  that  at  the  point  where  he  was  struck  he  could,  if  on 
the  track,  or  within  forty  or  fifty  feet  of  it,  see  up  the  track  towards  Reed's 
station,  whence  the  train  was  coming,  a  distance  of  at  least  a  mile.  Some 
of  the  witnesses,  not  in  view  uf  the  train  itnelf,  say  they  saw  the  smoke 
from  it,  heard  distinctly  the  noise  it  was  making  in  running,  and  heard  it 
whistle  for  or  before  reaching  the  public  crossing,  which  was  880  yards  from 
the  point  where  the  deceased  was  killed;  third,  tbat  the  crossing  at  or  near 
which  he  was  killed  was  a  private  crossing,  that  is,  one- made  where  a  road 
from  the  adjoining  field  crossed  the  railroad  track. 

The  evidence  does  not  disclose  whether  the  deceased  at  the  time  he  was 
killed  was  walking  on  the  track,  or  attempting  to  cross  It  in  front  of  the 
train,  or  lying  with  his  body  on  the  track.  No  eyewitness  was  introduced 
to  testify  as  to  the  manner  of  his  death,  unless  the  statements  of  one  or 
more  of  the  trainmen  made  to  the  witness,  Patry,  and  detailed  by  blm  on 
the  trial,  are  to  be  conslderc-d  as  competent  evidence.  Patry  testified  that 
when  the  train  stopped,  after  running  over  Early,  one  of  the  trainmen  called 
him  to  the  place  of  the  accident  to  see  the  remains  of  the  dead  man,  and 
when  he  got  there  he  was  in  substance  told  by  the  conductor  In  charse  of 
the  train  that  the  man  killed  was  lying  on  the  track  about  three  fr-et  east  of 
the  crossing  wh^n  run  over  by  the  train,  and  that  they  first  saw  something 
white  on  the  track  which  looked  like  a  piece  of  paper,  and  when  they  dis- 
covered that  it  was  a  man  they  were  too  close  with  the  train  to  &top  it  before 
striking  him. 

We  do  not  think  the.se  statements  competent,  and  they  should  have  been 
excluded  by  the  lower  court  upon  the  objection  made  by  counsel  for  appel- 
lee, as  they  appear  to  have  been  made  too  long  after  the  accident  to  be  con- 
sidered a  part  of  the  res  gesto*.  but  they  were  admitted  by  that  court,  and 
were  probably  considered  as  evidence  on  the  motion  for  a  peremptory  in- 
struction, of  which  appellant  can  not  complain,  as  the  statements  were 
brought  out  by  its  counsel  on  the  examination  in  chief,  and  thereby  became 
part  of  its  evidence.  So  if  the  statements  of  the  conductor  are  to  be  relied 
on,  they  not  only  exonerate  appellee  from  the  charge  of  negligence,  but  show 
that  the  deceased  wan  guilty  of  contributory  negligence.  If  this  view  of  the 
oase  is  not  to  be  accepted,  the  manner  In  which  the  deceased  met  his  death 
Is  wholly  a  matter  of  conjecture.  But  whether  he  was  walking  on  the  track, 
lying  thereon,  or  attempting  to  cross  it  in  front  of  the  train,  as  there  was 
nothing  to  obstruct  the  view  from  where  he  was  for  the  distance  of  a  mile 
In  the  direction  of  the  approaching  train,  it  is  as  reasonable  to  suppose  that 
be  saw  it,  heard  the  noise  of  Its  running,  and  heard  it  whistle  for  the  public 
crossing  (which  was  380  yards  away),  all  in  time  to  have  enabled  him  to  get 
out  of  its  way,  as  it  would  be  to  suppose  that  those  in  charge  of  the  train 
aaw  him,  and  realised  his  peril  in  time  to  have  avoided  killing  him  by  step- 
ping the  train  before  it  struck  him. 

As  already  stated,  the  crossing  at  or  near  which  the  deceased  was  killed 
"was  a  private  or  farm  crossing,  and  this  court  has  held  that  the  usual  sig- 
nals are  not  required  of  a  train  in  approaching  such  a  crossing.  But  where 
a  private  crossing  is  maintained  by  the  railroad  company  for  the  benefit  of  a 
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land  owner  in  ooDsideratloD  of  the  grant  of  a  rl^ht  of  way  through  hi* 
lands,  and  ft  Is  at  a  point  where  the  view  of  the  track  is  obstrnoted,  it  belOR 
a  custom  of  the  trains  to  give  warning  of  their  approach  to  the  crossing,  It 
has  been  held  by  this  court  that  one  Injured  by  a  train  at  such  a  crossing 
luay  recover  therefor  when  no  signal  was  given  of  its  approach,  upon  the- 
ground  that  the  failuie  to  give  such  signal  constitutes  negligence.  (L.  & 
N.  B.  R.  Go.  V.  Bodine«  28  Ky.  Law  Rep.,  14;  Johnson  v.  L.  &  N.  R.  R. 
Co.,  05  Ky.,  661.) 

In  Cahfll  V.  Cincinnati,  &c.,  R.  R.  Co.,  92  Ky.,  846,  the  company  was- 
held  liable  for  injury  inflicted  by  one  of  its  trains  at  a  private  crossing,  but 
it  was  because  of  failure  of  those  in  charge  of  the  train  to  signal  its  approach 
to  a  public  orosalng  a  short  distance  from  the  private  crossing.  It  appearing 
that  it  was  customary  for  these  signals  to  be  given  for  the  public  crossing, 
and  that  they  were  relied  upon  by  persons  using  the  private  crossing.  Tbe- 
doctrine  here  announced  was  reaflQrmed  in  L.  &  N.  R.  R.  Go.  v.  Survant,. 
19  Ky.  Law  Rep.,  1676. 

The  facts  of  the  case  at  bar  do   not  authorize  a  recovery  as  in  the  cases 
supra.    Here  the  crossing  is  in  a  field,  and  from  it  a  clear  and  unobstructed 
view  is  to  be  had  of  the  railrond  track  for  at  least  a  mile  in  the  direotion  of 
Reed's  station,  and  though   one  or  two  witnesses  testified   that  they  bad 
known  trains  to  sound  the  whistle  in  approaching  the  crossing,  it  does  not 
appear  that  such  signals  were  customary,  or  that  they  were  not  given  at  tb» 
time  of  Early's  death  for  the  public  crossing,  instead   of  the  private  one. 
There  is  no  presumption  of  negligence  against  the  appellee  any  more  tbai> 
there  is  a  presumption  of  contributory  negligence  on  the  part  of  the  de- 
ceased.   It  was  incumbent  on  the  appellant  to  prove  negligence  on  the  part 
of  appellee's  servants  in  charge  of  the  train,  or  facts  from  which  such  negli- 
gence could   properly   be  inferred.     (Hughes  v.    Cincinnati,    &o.,    R.     R. 
Co.,  91  Ky.,  586;  Wintusky  v.  L.  &  N.  R.  R.  Co.,  14  Ky.  Law  Rep.,  670:  L. 
&  N.  R.  R.  Co.  V.  Vittito's  Adm'r,  19  Ky.   Law  Rep.,  612;    Morris,  AdniV 
V.  L.  &  N.  R.  R.  Co.,  22  Ky.  Law  Rep..  1693.) 

The  only  duty  appellee's  servants  in  charge  of  the  train  owed  the  deceased 
was  to  use  reasonable  care  to  prevent  injuring  him  after  discovering  bia- 
presenoe  on  the  truck,  and  a  careful  examination  of  the  record  convlnoes  ua- 
that  there  was  no  evidence  adduced  on  the  trial  that  tended  to  prove  tfae^ 
want  or  absence  of  such  care.  We  do  not  attribute  to  the^ tests  made  by  some- 
of  the  witnesses  as  to  the  distances  from  which  certain  objects  placed  by 
them  on  the  railroad  track  at  the  point  of  the  accident  could  be  seen,  che- 
importance  attached  to  them  by  counsel  for  appellant,  for  we  know  that  ob- 
jects  to  which  the  attention  is  called  in  advance  can  more  readily  be  seen 
and  identified  by  a  person 'stationed  on  the  ground  at  a  given  distance,  than 
by  one  on  a  rapidly  moving  train,  however  keen  his  vision,  or  constant  bis- 
on tlook  on  thH  track  ahead  of  the  train.  But  these  tests  do  not  of  them- 
selves, or  in  connection  with  the  remainder  of  the  evidence,  supply  the  facts. 
from  which  negligence  on  the  part  of  appellee  may  be  inferred,  and  being  o^ 
the  opinion  that  the  lower  court  did  not  err  in  giving  the  peremptory  in- 
structioD,  nor  in  refusing  the  appellant  a  new  trial,  thb  judgment  1a 
afQrmed. 
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MOSLEY  V.  COMMONWEALTH. 

(Filed  March  8,  1908— Not  to  be  reported.) 

Criminal  law— EvideDoe— Appellant  was  oonvlcted  for  killing  H.,  and  bla. 
punishment  fixed  at  fifteen  years'  imprisonment  in  the  penitentiary.  The 
Introduction  of  prejadioial  evidence  is  relied  on  for  a  reversal.  The  persons 
present  at  the  shooting  were  appellant  and  bis  two  sons  and  deceased  and 
W.  and  O.  W.  gave  testimony  which  tended  to  show  that  appellant  made 
the  first  hostile  attack.  Appellant  and  his  two  sons  testified  to  the  effect 
that  the  deceased  had  commenced  the  diffionlty,  and  made  the  first  hostile 
demonstration  and  attack.  Evidence  impeaching  appellant  and  one  of  bis 
sons  was  introduced.  O.  was  then  introduced  by  the  Commonwealth  as  a 
witness,  and  corroborated  appellant's  version  of  the  occurrence.  His  testi- 
mony on  this  point  was  brought  out  on  cross-examination.  Afterwards  the 
Commonwealth  recalled  O.,  and  nsked  him  if  he  bad  not  made  statements  to 
others  since  the  killing  to  the  effect  that  appellant  made  the  first  attack. 
Witness  replied  that  be  did  not  remember  making  such  statements.  Wit- 
nesses were  then  introduced,  proving  that  O.  had  made  the  statements. 
Held— That  this  evidence  was  prejudicial  as  it  tended  to  prove  as  substan- 
tive testimony  that  appellant  bad  made  the  first  hostile  demonstration.  The 
court  should  have  carefully  admonished  the  jury  that  the  statements  made 
out  of  court  by  O.  oontra4>y  to  his  evidence,  if  he  made  them,  were  to  be 
considered  only  as  bearing  on  his  credibility  as  a  witness,  and  in  no  event 
as  evidence  of  the  fact  as  to  who  made  the  first  hostile  demonstration.  A 
witness  was  permitted  to  testify  about  a  diflScuIty  between  the  two  sons  of 
appellant  and  deceased  which  occurred  some  time  previously,  and  concern- 
ing declarations  made  by  the  sons  against  deceased  on  that  occasion  when 
appellant  was  not  present.  Held— That  this  evidence  was  incompetent  upon 
the  separate  trial  of  appellant.  It  was  error  to  prove  by  a  witness  in  rebut- 
tal that  appellant  had  admitted  to  him  that  be  had  fired  at  deceased  five* 
times. 

John  C.  Eversole  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  his  sons,  Kelse  and  Robert  Mosley,  were  jointly  indicted  for 
the  killing  of  E.  L.  Hart.  Appellant  was  tried  separately,  and  from  the 
Judgment  convicting  him  of  manslaughter  he  has  appealed.  i 

The  deceased  was  shown  to  have  been  a  violent  and  dangerous  man,  and 
quarrelsome.  In  a  controversy  between  appellant  and  deceased  concerning 
some  timber  and  raw  logs  the  conduct  of  the  deceased  indicated  an  utter 
disregard  of  appellant's  property  rights,  and  a  purpose  to  provoke  a  dlffl- 
culty.  On  the  fatal  occasion  the  parties  met  in  the  road,  the  deceased  being 
armed  with  a  Winchester  rifle.  Appellant  and  his  two  sons,  and  two  other 
persons,  his  employes,  were  on  their  way  to  the  log  woods  to  work.  They 
were  required  to  pass  by  deceased's  home,  and  within  a  few  feet  of  bis  house. 
On  the  day  previous  deceased  had  accosted  appellant  with  a  Winchester  rifle, 
using  violent  and  threatening  language.  Appellant  and  his  sons  were  also 
armed  on  the  day  of  the  killing.  It  looks  like  they  were  expecting  trouble 
with  deceased.    The  verdict  of  the  jury  finding  appellant  guilty  fixed   hiA 
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pnnlsbnient  at  fifteen  yean'  oonfiDement  In  the  penitentiary.    At  appellant's 
-age  this  \a  probably  equivalent  to  a  life  sentence. 

Altbongb  tbe  instraotlons  are  oomplained  of,  we  are  unable  to  say  that 
they  are  not  a  fair  and  olear  announcement  of  tbe  law  applicable  to  this  case. 
The  only  errors  of  the  trial  court  are  In  the  matter  of  admitting  evidence 
prejudicial  to  the  accused.  Besides,  appellant  and  his  two  sons  there  were 
but  two  witnesses  to  the  killing.  These  were  Russell  Wooten  and  William 
Oliver.  Wooten  testifled  that  his  attention  was  first  arrested  by  a  statement 
from  appellant  which  was  apparently  in  rasponse  to  some  question  put  by 
-deceased;  that  upon  turning  his  head  he  saw  appellant  fire  his  pistol  and 
saw  the  deceased  start  to  raise  his  Winchester  rifle,  which  was  being  carried 
so  that  tbe  muzzle  of  it  was  pointing  in  the  direction  of  appellant.  The 
effect  of  this  witness*  testimony  was  that  appellant  made  the  first  hostile 
demonstration  on  this  occasion.  Appellant  and  his  two  sons  testified,  how- 
ever, that  appellant  was  accosted  by  deceased  in  a  manner  indicating  a  pur- 
pose to  re-open  the  controversy  about  tbe  saw  logs,  and  being  unsatisfied 
with  appellant's  response,  started  to  raise  his  gun  as  if  to  shoot  him.  where- 
upon appellant  fired. 

There  is  evidence  tending  to  impeach  appellant  and  one  of  his  sons.  It 
may  be  doubted  whether  the  jury  felt  warranted  in  accepting  the  evidence 
of  appellant  and  bis  sons  by  reason  of  their  interest  in  the  outcome  of  the 
trial  independenc  of  the  matter  of  inipeacbnient.  The  other  witness  to  the 
transaction  was  William  Oliver.  His  testimony  clearly  corroborates  appel- 
lant's version  of  the  occurrence,  and  was  that  the  deceased  began  the  alter- 
oution  and  followed  it  up  with  a  demonstration  of  violence,  by  starting  to 
present  his  gun  as  if  to  fire  at  appellant.  This  witness,  as  well  as  Wooten, 
were  introduced  in  chief  by  the  Commonwealth.  Oliver  was  not  asked  by 
the  Coinmonwealth  as  to  who  first  started  to  fire,  or  made  the  first  deroon- 
stration  to  do  so.  His  testimony  upon  this  point  was  brought  out  upon 
cross  examination.  Afterwards  the  Commonwealth  recalled  Oliver,  and 
then  propounded  to  him  a  series  of  (luestions  concerning  alleged  statements 
made  by  Oliver  out  of  court  to  other  persons,  to  the  effect,  for  example,  as 
follows  : 

"Q.  Didn't  you  tell  Green  Morrisand  Matbew  Langdon  that  Lon  (that  is 
•deceased)  never  raised  his  gun  or  presented  it  towards  Wjle  until  aft«r  Wyle 
had  fired  the  first  shot?" 

**A.  I  don't  remember  whether  I  did  or  not." 

"Q.  And  you  tell  this  jury  that  if  you  said  thatyou  don't  remember  any 
thing  about  Itf" 

•'A.  No,  sir;  I  don't  remember  it." 

"Q..  Didn't  you  tell  them  that  out  in  tbe  streets  since  you  have  been  here?'* 

"A.  I  might  have  said  It,  but  I  don't  remember  it." 

"Q.  If  you  did  tell  them  that,  have  you  any  Idea  why  you  told  them  thatf* 

"A.  I  don't  know  what  all  I  have  told  since  that;  I  was  never  sworn 
about  it  until  this  time." 

"Q.  Then  in  talking  about  it  you  just  told  the  people  any  way?" 

"A.  It  was  nobody's  business  as  I  know  of." 

This  testimony  seems  to  be  rather  an  admission  on  tbe  part  of  this  wit- 
ness that  he  made  statements  out  of  court  different  from   his  testimon 
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ooverlDg  the  point  in  question,  and  tbey  were  very  materially  different. 
Altbongfa  the  witness  does  not  admit  having  made  them,  he  does  not  deny 
it,  and  the  impression  upon  the  jury  must  have  been  either  that  it  was  an 
admission,  or  at  least  tended  to  destroy  his  previous  positive  statements  to 
the  contrary. 

Section  696  of  the  Civil  Code  allows  a  party  producing  a  witness  to  con- 
tradict him  by  showing  that  he  has  made  statements  differing  from  hla 
testimony.  The  effect  of  this  testimony  was  not  possibly  competent  in  any 
light  as  substantive  evidence,  for  if  he  bad  answered  in  the  affirmative  it 
would  have  been  to  have  constituted  the  statements  made  by  the  witnesa 
out  of  oourt,  noc  under  oath,  substantive  evidence  of  the  fact  that  appellant 
had  fired  at  deceased  before  the  latter  had  offered  appellant  any  violence. 

In  Loving  v.  Commonwealth,  80  Ky.,  51t,  it  was  said  :  "Nor  can  a  wit- 
ness who  fails  to  testify  to  substantive  facts  be  asked  if  he  has  not  made 
statements  to  others  out  of  court  that  such  facts  existed,  for  the  purpose  of 
proving  that  he  had  made  such  statements,  as  that  would  transform  declara- 
tions made  out  of  oourt,  and  not  under  the  sanction  of  an  oath,  into  substan- 
tive testimony." 

If  the  witness  had -answered  in  the  negative  in  this  case,  and  the  Com- 
monwealth had  proven  the  facts  about  which  the  witness  was  asked,  it 
would  have  been  as  fatally  erroneous  unless  the  court  had  admonished  the 
jury  at  the  time  that  the  sole  purpose  and  effect  of  such  testimony  was  its 
bearing  upon  the  credibility  of  the  witness,. Oliver.  This  matter  was  ma- 
terial to  the  accused  because  if  the  jury  should  not  have  believed  that  appel- 
lant had  begun  the  difficulty  they  could  nut  have  found  him  guilty.  The 
effect  of  letting  in  the  probable  admission  of  Oliver  of  statements  inade  by 
him  out  of  oourt,  thereby  making  them  substantive  evidence,  was  to  corrob- 
orate Wooten,  and  destroy  appellant's  statements  and  theory  of  delense. 
Thus  it  may  have  appeared  that  the  only  two  disinterested  eyewitnesses 
were  actually  agreed  in  their  version,  and  that  they  contradicted  appellant 
and  his  sons.  The  court  should  have  carefully  admonished  the  jury  that 
the  statements  made  out  of  oourt  by  Oliver,  contrary  to  his  evidence,  if  he 
made  them,  were  to  be  considered  only  as  bearing  on  his  credibility  as  a 
witness,  and  in  no  event  as  evidence  of  the  fact  as  to  who  made  the  first 
hostile  demonstration. 

George  Begley,  a  witness  for  the  Commonwealth,  was  permitted  to  testify 
about  a  difficulty  between  Bob  Mosley  and  Kelse  Mosley  had  with  the  de- 
ceased and  one  Morris  some  time  prior  to  the  killing,  and  concerning 
declarations  made  by  Bob  and  Kelse  concerning  the  deceased  on  that  occa- 
sion. Appellant  was  not  present  when  those  statements  were  made,  nor 
when  the  difQoulty  occurred.  The  court  is  of  opinion  that  this  matter  was 
incompetent  upon  the  separate  trial  of  appellant. 

M.  V.  Davidson  was  permitted  to  testify  in  rebuttal  that  appellant  had 
admitted  to  him  that  he  had  fired  at  deceased  five  times.  Appellant  had 
testified  that  he  had  shot  four  times  only.  We  are  of  opinion  that  this  evi- 
dence, whatever  it  may  have  been  worth,  was  in  chief,  and  should  not  have 
been  admitted  in  rebuttal. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial  under  proceedings  consistent  herewith. 
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BOHANNAN  v.  COMMONWEALTH. 

(Filed  March  3,  1908— Not  tb  be  reported.)' 

GrimiDal  law— Change  of  veaue—EvldeDoe— Appellant  was  Indicted  In 
Breathitt  oounty  for  murder  and  was  convioted  of  manslaughter,  and  his 
punishment  fixed  at  imprisonment  in  the  penitentiary  for  fifteen  jears, 
from  which  this  appeal  is  prosecuted.  It  is  urged  as  grounds  for  reversal 
that  the  court  erred  to  'the  prejudice  of  appellant  in  refusing  to  grant  him 
a  change  of  venue.  The  grounds  upon  which  he  based  his  application  for  a 
ohange  of  venue  was  that  just  previous  to  the  killing  an  election  had  been 
held  in  the  county,  an  exciting  election  for  county  oflSoers,  at  which  appel- 
lant  voted  against  the  successful  candidates  for  county  judge,  sheriff,  school 
superintendent  and  jailer,  and  that  said  officers  felt  a  resentment  against 
«nd  friendship  for  the  deceased,  and  being  influential  men  in  the  county, 
had  control  of  the  juries,  and  would  exercise  that  influence  against  appel- 
lant, and  he  would,  therefore,  have  an  unfair  trial.  The  court  overruled 
the  motion  for  a  change  of  venue.  Heid— That  the  court  did  not  abuse  the 
discretion  given  it  under  section  1110  of  Kentucky  Statutes,  in  refusing  the 
motion  for  a  change  of  venue.  There  is  nothing  in  the  record  to  show  that 
any  corrupt  or  improper  influences  were  brought  to  bear  to  secure  the  con* 
viction  of  defendant,  nor  does  it  appear  that  either  of  the  officers  from 
whose  Influence  the  appellant  apprehended  danger  to  himself  undertook  at 
any  stage  of  the  trial  to  influence  the  jury  in  their  finding.  It  will  not  be  pre- 
sumed .that  persons  occupying  important  positions  would  be  so  lost  to  de. 
oency  and  propriety  as  to  prostitute  the  power  and  influence  which  came  to 
them  by  reason  of  their  position  to  gratify  a  mere  private  malice  or  preju- 
dice against  the  defendant.  The  verdict  will  not  be  disturbed  as  the  rule  is 
well  settled  that  In  criminal  cases  the  verdict  of  conviction  will  not  be  dis- 
turbed if  there  Is  any  evidence  to  sustain  it. 

Pollard  &  Redwine  for  appellant. 

Clifton  J.  Pratt  and  M.  H.  Todd  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant  was  Indicted  by  the  grand  jury  of  Breathitt  county  on  the  4th 
day  of  March,  190:^,  for  the  murder  of  Elkana  Smith.  A  general  demurrer 
was  properly  sustained  to  this  indictment  because  it  failed  to  allege  that  the 
killing  was  done  with  "malice  aforethought."  The  case  was  resubmitted 
to  the  grand  jury,  who,  on  the  8d  day  of  June.  1902.  returned  another  In- 
dictment for  murder  In  which  no  defect  In  form  or  substance  is  suggested. 
A  trial  under  this  indictment  resulted  in  the  defendant's  conviction  for 
'manslaughter,  and  a  sentence  to  confinement  in  the  penitentiary  for  a  term 
of  fifteen  years.  From  the  judgment  on  this  verdict  of  the  jury  the  defend- 
ant has  appealed  to  this  court. 

The  first  error  complained  of  that  It  is  necessary  to  notice   is  an  order  <if 

m 

the  trial  court  overruling  his  application  for  a  change  of  venue.  In  bis 
petition  he  says:  "That  just  previous  to  the  killing  an  election  had  been 
held  in  Breathitt  county,  which  was  very  bitter  and  exciting  between  the 
candidates  and  their  friends,  and  engendered  a  great  deal  x)f  Ill-will  and 
personal  strife;  and  that  at  this  election  the  county  judge,  James  HargU, 
the  sheriff,  Ed.  Callahan,  the  superintendent  of  schools,  H.  P.  Noble,  and 
the  jailer,  William   Spencer,  were  elected ;    that  they  are  very   influential 
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iDen,  and  with  those  who  are  olosely  and  iDtimately  oooDeoted  with  them 
Id  bnBlness,  oontrol  at  least  oDe-half  th«  buslDess  Interest  of  Breathitt 
-oounty;  that  they  will  nee  their  Influenoe,  as  he  believes,  with  their  em- 
ployed and  men  under  their  control  and  the  jurors  of  the  court  to  convict 
him,  although  he  may  be  and  is  proven  innocent  of  the  charge  against  him; 
that  E.  Callahan,  the  sheriff,  and  James  Hargis,  the  county  judge,  have,  he 
believes,  entire  control  of  the  juries  of  Breathitt  county,  and  can  convict  or 
■acquit  a  person  charged  with  crime  at  their  pleasure;  that  he  opposed  and 
voted  against  all  of  the  above-named  candidates  and  officers,  and  In  conse- 
<)uence  thereof  had  incurred  their  prejudice:  that  the  brothers  of  the  de- 
-ceased  are  influential  men,  who  supported  the  aforesaid  county  officers,  and 
they  have  so  moulded  the  sentiment  of  Breathitt  county  against  him  that  it 
would  be  impossible  for  him  to  get  a  fair  and  impartial  trial  of  the  case  in 
Brf*athitt  county." 

Accompanying  his  petition  were  filed  the  affidavits  of  six  persons,  who 
say  in  substance  that  they  are  acquainted  with  the  state  of  public  opinion 
in  Breathitt  county  with  reference  to  the  defendant,  and  that  owing  to  the 
influences  and  circumstances  surrounding  the  case  they  did  not  believe  that 
the  defendant  could  get  a  fair  and  impartial  trial  in  Breathitt  county.  The 
■attorney  for  the  Commonwealth  examined  orally  at  the  bar  each  of  the  per- 
sons who  made  the  accompanying  affidavits  as  to  the  facts  and  circum- 
stances on  which  they  based  their  belief  that  the  defendant  could  not  obtain 
■a  fair  and  impartial  trial  in  Breathitt  county,  and  each  ooe  of  them  testified 
that  their  opinion  was  based  upon  the  fact,  as  they  understood  it,  that  the 
<county  judge,  Hargis,  and  the  sheriff,  Callahan,  would  use  their  influence 
in  the  county  to  procure  the  conviction  of  the  defendant,  and  each  one  of 
them  expressed  the  opinion  that  if  these  persons  should  take  no  interest  in 
the  trial,  that  they  knew  of  no  reason  why  the  defendant  could  not  have  a 
fair  trial.  The  attorney  for  the  Commonwealth  then  called  Hargis,  Calla- 
han, Noble  and  Spencer  in  rebuttal,  and  each  of  them  testified  that  they 
bad  not  prosecuted,  and  were  not  going  to  prosecute,  the  defendant;  that 
'  they  had  no  interest  in  the  trial  one  way  or  the  other,  and  that  they  had  no 
teellngs  or  prejudice  against  the  defendant;  that  they  did  not  know  how 
he  voted  in  the  election.  On  this  testimony  the  circuit  judge  overruled  the 
motion  for  a  change  of  venue.  Section  1110  of  the  Kentucky  Statutes,  after 
providing  for  an  application  for  a  change  of  venue  by  the  defendant,  says: 
^'The  court  shall,  on  said  motion,  hear  all  the  witnesses  that  may  be  pro- 
duced by  either  party,  and  from  the  evidence  determine  whether  or  not  the 
applicant  is  entitled  to  a  change  of  venue." 

It  does  not  appear  to  us  from  this  testimony  that  the  trial  court  abused  its 
discretion  in  refusing  the  change  of  venue.  There  is  nothing  in  the  record 
to  show  that  any  corrupt  or  improper  influences  were  brought  to  bear  to  se- 
-cure  the  conviction  of  the  defendant,  nor  does  it  appear  that  either  of  the 
officers  from  whose  influence  the  appellant  apprehended  danger  to  himself 
undertook  at  any  stage  of  the  trial  to  influence  the  jury  in  their  finding. 
"We  are  not  willing  to  believe  on  such  testimony  that  persons  occupying  lm« 
portant  official  positions  would  be  so  lost  to  decency  and  propriety  as  to 
prostitute  the  power  and  influence  which  comes  to  them  by  reason  of  their 
position  to  gratify  a  mere  private  malice  or  prejudice  against  the  defendant. 


1816      MANHEIMEB  V.  HEN'SON  B.  ft  L.  ASSO'S  ASS'EE. 

Appellant  also  oomplainfl  that  there  was  do  testimony  to  support  the  ver- 
dict of  the  jury.  We  can  not  concur  in  this  conclusion.  The  testimony 
shows  that  there  bad  been  bad  blood  between  the  defendant  and  the  deceased 
for  sereral  years,  which  bad  on  several  occasions  culminated  in  violent 
threats  and  attempted  violence.  And  the  witness,  Maloney,  who  seems  to 
have  witnessed  the  entire  transaction,  testified  that  the  killing  occurred 
near  the  boiler  of  a  sawmill,  of  which  he  was  the  engineer;  that  the  deceased 
was  stinding  on  his  left,  in  front  of  the  boiler,  when  tbe  defendant  came 
up  on  his  right,  and  asked  him  to  take  a  chance  in  tbe  r&lfie  of  a  shot  gun; 
that  as  he  was  stooping  down  to  open  the  door  of  tbe  ash  box  he  saw  the 
defendant  suddenly  draw  a  pistol;  that  he  turned  his  head  towards  the  de- 
ceased and  saw  him  with  his  pistol  in  his  hands:  that  the  deceased  started 
to  go  by  the  defendant,  as  though  he  was  trying  to  get  out,  and  just  after 
the  deceased  passed  the  defendant  shot  him,  and  that  several  shots  followed 
in  quick  succession:  that  the  deceased  then  turned  and  ran,  and  that  the 
defendant  fired  at  him  several  times;  that  the  deceased  was  wounded  in  the 
right  hip,  and  In  one  of  his  arms;  and  that  the  last  shot  passed  through  hla 
head,  killing  him  instantly;  that  only  one  chamber  was  loaded  when  the 
fight  began  in  the  deceased's  pistol,  and  he  fired  that  one  shot.  Whilst 
there  is  a  great  deal  of  tesciioony  in  the  record  conducing  to  show  that  de- 
fendant had  the  right  to  believe  from  previous  threats  and  demonstrations 
that  the  deceased  would  attack  him,  it  certainly  can  not  be  claimed  that 
there  was  no  testimony  to  authorize  the  submission  of  this  case  to  the  jury, 
and  it  is  only  where  there  is  no  evidence  that  we  would  be  authorized  to  re- 
verse the  judgment  of  a  trial  court  in  a  criminal  case  on  this  ground.  No 
complaint  is  made  of  the  instructions,  and  no  error  is  pointed-out  in  the  ad- 
mission or  rejection  of  testimony,  and  we  are,  therefore,  of  the  opinion  that 
we  would  not  be  authorized  in  disturbing  the  judgment. 

Judgment  affirmed. 


MANHEIMER    v.  HENDERSON    BUILDING    AND    LOAN    ASSOCIA- 
TION'S ASSEE. 

( Filed  March  8.  1903— Not  to  be  reported. ) 

Insolvent  baiUling  and  loan  associations— Bights  of  stockholder— Appellee 
made  a  deed  of  assignment  for  t^e  benefit  of  its  creditors,  and  the  assignee 
filed  this  suit  for  a  settlement:  of  the  trust.  Prior  to  the  assignment  appel- 
lant, a  stockholdei,  had  paid  all  indebtedness  on  tbe  stock  and  had  rvduoed 
her  claim  against  the  association  to  judgment  and  filed  the  judgment  with 
the  commissioner,  who  reported  it  as  a  claim  on  an  equal  footing  with  other 
stockholders.  Appellant  filed  exceptions  to  said  report,  insisting  that  her 
claim  should  be  allowed  as  a  preferred  claim.  The  court  overruled  her  ex- 
ceptions, from  which  order  she  prosecutes  this  appeal.  Held— That  a  stock- 
holder in  an  insolvent  building  and  loan  association  is  not  entitled  to  credits 
for  stock  payments  made  or  to  the  withdrawal  value  of  the  stock  where 
same  remains  with  the  company  unsettled  at  the  time  the  company  becomes 
insolvent.  The  uniform  rule  is  that  after  the  assignment  of  a  building  and 
loan  association  all  stockholders  are  upon  an  equal  footing.  The  fact  that 
appellant  paid  in  advance  all  premiums  and  dues  assessed  on  her  stock,  or 
that  she  gave  notice  of  withdrawal  before  the  assignment,  can  not  alter  the 
relationship  of  tbe  parties  as  fixed  by  tbe  law,  nor  does  the  fact  that  her 
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olnim  htts  been  merged  into  a  jndgmeot  change  her  statns  as  a  stockholder 
or  give  her  preference  over  other  stockholders.  The  only  effect  of  the  judg- 
ment was  to  fix  definitely  the  amount  upon  which  she  will  be  entitled  ta 
reeelTe  her  pro  rata  after  the  debts  of  the  association  are  paid. 

Yeaman  Sc  Yeaman  and  J.  M.  Hartfield  for  appellant. 

M.  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  April  S6,  1901.  the  Henderson  Building  and  Loan  Association,  of  Hen- 
derson, Kentucky,  being  insolvent,  executed  a  deed  of  assignment  to  the  ap- 
pellee, C.  6.  Henson.  whereby  all  of  its  property  of  whatsoever  kind  was 
conveyed  to  him  In  trust  for  the  payment  of  its  debts,  and  the  assignee 
thereafter,  on  April  26,  IfiOl,  instituted  suit  in  the  Henderson  Circuit  Court 
for  a  settlement  of  the  trust.  . 

The  appellant,  Theresa  Manbeimer,  owned  eight  shares  of  the  stock  of  the 
association  mentioned,  of  $100  per  share,  upon  which  she  had  paid  to  the 
association  prior  to  February,  1001,  the  entire  amount  due  thereon.  On 
April  86,  1001,  the  same  day  on  which  appellee,  as  assignee  of  the  associa- 
tion, filed  his  suit  for  a  settlement  of  its  affairs  appellant  brought  suit  in 
the  same  court  againut  the  association  for  the  sum  and  interest  alleged  to  be 
due  her  on  her  stock,  and  which  it  was  claimed  by  her  the  association  had 
recognized  as  due  and  promised  to  pay.  At  the  May  term,  1001,  of  the  court 
she  obtained  a  judgment  against  the  association  for  the  sum  of  $800  as  due 
on  her  stock,  with  interest  from  February  28,  1001,  and  costs. 

In  the  meantime  the  assignee  in  his  suit  for  a  settlement  had  procured  an 
order  referring  his  case  to  the  master  commissioner  for  a  report  as  to  the  in- 
debtedness of  the  association,  and  appellant,  among  others,  filed  her  claim 
with  the  commissioner,  whloh  was  in  the  form  of  a  copy  of  the  judgment 
obtained  by  her,  accompanied  by  this  statement:  "Claimant filed  this  claim 
as  borrowed  money  by  the  association  and  not  on  account  of  shareholder, 
the  within  money  being  borrowed  by  the  said  association."  Later  the  com- 
missioner filed  his  report,  wherein  appellant's  claim  was  allowed,  not  as 
that  of  a  creditor  but  a  stockholder.  Appellant  filed  exceptions  to  so  much 
of  the  report  as  refused  to  recognise  her  as  a  creditor,  and  her  exoeptlona 
were  at  the  January  term,  1002,  of  the  court  overruled,  it  being  adjudged  by 
the  lower  court  that  appellant  "stand  In  the  same  attitude  as  other  stock- 
holders of  said  association  until  its  indebtedness  Is  paid,"  and  from  that 
judgment  she  prosecutes  this  appeal. 

We  find,  therefore,  that  the  only  question  submitted  for  the  decision  of  this 
court  is  whether  the  appellant  is  a  creditor  or  stockholder  of  the  Henderson 
Building  and  Loan  Assuciation.  Unfortunately  for  appellant's  contention 
the  question  Involved  has  been  too  frequently  settled  by  former  adjudica- 
tions of  this  court  to  admit  of  further  controversy.  The  most  recent  de- 
liverance of  this  court  on  the  question  is  found  in  the  case  of  Vinton  v. 
National  Building  and  Loan  Association,  23  Ky.  Law  Rep.,  2021,  in  which 
it  was  held  that  a  stockholder  in  a  building  and  loan  company  is  not  en- 
titled to  credits  for  stock  payments  made,  or  to  the  withdrawal  value  of  the 
stock,  where  same  remained  withthe  company  unsettled  at  the  time  the  com- 
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pany  beoame  iniolTent.  In  statlnff  the  reasons  for  the  rule  mentioned  tbe 
oourt,  in  tbe  case  supra,  says:  "In  Insolvent  concerns  It  Is  to  be  assumed 
that  there  has  been  an  Impairment  of  the  capital  stock,  growing  out  of 
losses  In  the  conduct  of  the  business,  and  tbe  value  of  the  stook  can  be  de- 
termined only  when  the  losses  are  ascertained  and  the  funds  ready  for  die- 
tribution,  and  we  are  of  opinion  that  the  mere  date  of  an  application  for 
withdrawal  of  stock  presents  no  bar  to  the  right  of  other  stockholders  to  In- 
sist, through  the  assignee  or  the  receiver,  upon  tbe  subjection  of  payments 
to  stock  account  to  the  payment  of  proportionate  amounts  of  the  losses  and 
expenses  of  the  concern.  To  hold  otherwise  would  be  to  lend  tbe  aid  of  the 
courts  to  the  placing  of  a  disproportionate  part  of  this  burden  upon  tbe  bor- 
rowing member,  tbe  class  for  whose  benefit  the  law  is  supposed  to  have  been 
designed,  and  who,  as  their  stock  is  in  pledge  to  the  association,  can  not 
apply  for  its  withdrawal,  i^o  long  as  the  stock  payments  remain  in  tbe 
hands  of  the  association,  no  matter  what  the  date  of  tbe  application  for  with* 
drawal,  they  remain  subject  to  this  burden." 

In  Heddluk  v.  United  States  B.  and  L.  Association,  20  Ky.  Law  Rep., 
1730,  it  was  held  that  a  member  of  a  building  and  loan  association,  by  giving 
notice  of  withdrawal  of  his  stock  before  assignment  made  for  the  benefit  of 
creditors  of  the  association,  did  not  under  the  law  governing  such  assocla 
tions  acquire  a  priority  in  the  distribution  of  the  assets  of  the  association. 
The  following  additional  authorities  will  be  found  to  fully  sustain  the  doc- 
trine anuounced  by  the  cases  supra,  viz. :  Forward  v.  £ubank,  Ass'ee,  ^0 
Ky.  Law  Rep. ,  1843;  Sumrall  v.  Commercial  Building  Trust's  AssVe,  20 
Ky.  Law  Hdp..  18'31;  Cook  od  Stock  and  Stockholders,  section  18. 

The  uniform  rule  as  declared  In  all  of  the  foregoinK  authorities  is  that 
after  the  assignment  of  a  building  and  loan  association  all  stockholders  are 
upon  an  equal  footing.  The  fact  that  appellant  paid  in  advance  all  pre- 
miums and  dues  assessed  upon  her  stock,  or  that  she  gave  notice  of  with- 
drawal before  the  assignment,  can  not  alter  the  relationship  of  tbe  parties 
as  fixed  by  the  law,  nor  does  the  fact  that  her  claim  has  been  merged  into 
a  judgment  obangw  her  status  as  a  stockholder,  or  give  her  preference  over 
other  stockholders.  The  only  effect  of  the  judgment  was  to  fix  definitely 
the  amount  upon  which  she  will  be  entitled  to  receive  her  pro  rata  after  the 
debts  of  the  association  are  paid.  It  is  not  claimed  by  tbe  appellant  that 
she  actually  loan«*d  the  association  any  money,  and  the  fact  that  the  amount 
due  on  her  stock  remained  in  the  hands  of  the  association,  after  demand 
had  been  made  for  its  payment  and  until  the  assignment,  did  not  make  it  a 
borrower  of  the  money,  therefore,  the  written  statement  accompany  inn  the 
claim  filed  by  her  with  the  commissioner,  in  which  tbe  association  was  de- 
nominated a  borrower  of  her  money,  inaccurately  expressed  the  relationship 
of  the  parties:  she  still  remained,  and  was  only,  a  stockholder,  nothing  more. 

'We  are  of  the  opinion  that  the  lower  oourt  did  not  err  In  overruling  appel- 
lant's exceptions  to  the  commissioner's  report,  and  tbe  judgment  is,  there- 
fore, aflQrmed. 
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LOUISVILLB  &  NASHVILLE  R.  B.  CO.  v.  GOBDON. 

(Filed  March  ?,  1608— Not  to  be  reported. ) 

Bailroads— NegligeDce— Ifijurie8|;to  brakeman— Appellee,  a  brakeman  on  a 
frei^bt  train  ot  appellant,  was  standlnH  on  the  top  of  a  oar  next  to  the 
^tsaboose,  when  the  engineer,  contrary  to  the  rules  of  the  company,  after 
i9lowlng  down  the  train  when  approaching  a  station  where  he  expected  or- 
•aeny  started  the  train  with  a  sudden  jerk,  throwing  appellee  from  his  feet 
t>n  top  of  the  oar,  from  which  he  fell  on  the  tfaok  and  the  train  ornshed  his 
l«g,  which  necessitated  amputation.  This  action  was  brought  to  reoover 
damages  for  said  injuries,  and  a  verdict  and  judgment  in  favor  of  appellee 
resulted,  from  which  this  appeal  is  prosecuted.  It  is  urged  as  ground  for 
reversal  that  the  court  erred  in  refusing  to  give  a  peremptory  instruction  for 
appellant.  Held— That  the  court  properly  refused  a  peremptory  instruction, 
as  the  evidence  sustains  the  charge  of  gross  negligence.  After  the  court  had 
given  the  usual  instruction  defining  compensatory  damages  to  mean  such 
«um  as  will  reasonably  compensate  the  plaintiff  for  mental  and  physical 
isufferine  and  permanent  Impairment  of  his  ability  to  labor  and  earn  money, 
appellant  asked  an  instruction  which  left  out  mental  and  physical  sufiTering 
«8  an  element  of  damage;  also  instructing  the  jury  that  they  had  the  right 
in  fixing  suob  dan^ases  to  take  into  consideration  the  probable  duration  of 
his  life  in  view  of  the  nature  and  character  of  the  business  in  which  he  was 
engaged  at  the  time  of  the  injury.  Held— The  court  properly  refused  said 
Instruction,  as  it  was  a  contradiction  of  the  former  instruction  as  to  the 
grounds  of  compensatinn ;  also  that  it  gave  undue  prominence  to  the  fact 
that  compensation  should  be  fixed  on  the  basis  that  appellee  should  continue 
to  the  same  hazardous  employment  during  his  life. 

W.  F.  &  J.  C.  Browder  and  Edward  W.  Hines  for  appellant. 
B.  F.  Proctor  and  Guy  H.  Herdman  for  appellee. 
AppBf\l  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  H.  W.  Gordon,  while  in  the  service  of  the  appellant,  the 
liOnlsviUe  &  Nashville  K.  R.  Co.,  as  a  brakeman  on  one  of  its  freight 
tmiDflon  the  Henderson  division  near  Crofton,  was  thrown  from  the  top  of 
a  freight  tiar,  and  bis  leg  run  over,  crushing  it  so  badly  as  to  require  ampu- 
t«tion>  which  he  alleges  was  due  to  the  gross  negligence  of  defendant's  ser- 
vants In  operating  the  train.  The  train  consisted  of  an  engine  and  tender, 
^wenty-aix  freight  cars  and  a  caboose,  some  of  tbe  oars  being  loaded  and 
t>tlier8  being  empty.  Tbe  first  twelve  freight  cars  next  to  the  engine  and 
tender  were  equipped  with  air  brakes,  while  the  balance  of  tbe  cars  were 
provided  with  only  the  old-fashion  hand  brake.  The  crew  of  the  train  oon- 
aleted  of  an  engineer,  fireman,  conductor,  front  and  middle  brakemen,  and 
%he  appellee,  Gordon,  who  was  rear  brakeman  and  flagman  of  the  train. 
The  train  was  going  south  on  a  down  grade  as  it  approached  the  station, 
Oroffeon,  tbe  appellee,  Gordon,  was  standing  on  the  top  of  a  flat  car,  imme- 
diately in  front  of  the  caboose. 

Upon  the  trial  the  plaintiff  introduced  proof  conducing  to  show  that  the 
vqM  of  the  railroad  company  required  the  engineer  in  charge  of  a  freight 
%raln  when  he  approached  an  order  station  to  slow  up  and  have  his  engine 
Qiider  such  control  that  he  could  stop  if  necessary;  and  to  ask  for  orders  by 
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four  sharp  blasts  from  bis  whistle.    If  the  station  agent  bad  orders  fW- til#- 
traln  he  answered  the   signal  by  the  display  of  a  red  light,  which  was  notion 
that  the  train  must  stop  at  the  station.    If  he  had  no  orders  it  was  hit  dnty^ 
to  display  a  white  light.    It  was  then  the  duty  of  the  engineer,  as  a  wai^alsg 
to  the  other  employes  upon  the  train,  to  give  two  sharp  blasts  of  the  whlatia 
before  increasing  bis  speed.     The  particular  negligence  complained  of  |^  this, 
case  is  that  the  engineer  failed  to  give  the  warning  of  two  blasts  ol  bia 
whistle  after  the  display  of  the  white  light  by  the  station  agents  but  imme- 
diately  started  forward  with  a  tremendous  jerk.    The  substance  of  a|>pAUee*a> 
testimony  as  to  how  the  accident  occurred  is  as  follows:  He  sayathat  when 
the  train  left  Peterboro  Hill,  about  three-fourths  of  a  mile  from  Crofton, 
the  engineer  blew  four  blasts  of  his  whistle  for  orders,  but  received  none; 
that  he  then  proceeded  a  little  further  and  decreased  the  speed,  when  he  gave 
the  signal  again  for  orders;  that  in  response  thereto  the  station  agent  gave 
the  white  signal  that  they  had  no  orders  for  the  train ;  that  as  soon  as  the 
white  light  was  shown  at  the  station,  without  giving  the  segulatioB  warn- 
ing of  two  blasts,  the  engineer,  opened  the  steam  throttle,  and  the  engine 
Jumped  forward,  jerking  the  slack  out  of  the  train  with  great  vlolenoe,  and 
throwing  him  from  his  feet  to  the  top  of  the  oar,  from  which  he  rolled  off 
to  the  track  below  and  the  train  passed  over  his  leg,  crushing  it  badly;  ttaa% 
it  was  during  the  night,  and  that  he  was  compelled  to  crawl  about  a  half 
mile  to  the  nearest  house,  dragging  his  crushed  leg  behind  him;  that  It  waa 
amputated  that   night  and   the   next  morning  he  was  taken  to  NaabTiUe, 
where  he  was  confined  for  several  months,  and  a  second  amputation  per- 
formed,  as  the  first  one  was  improperly  done.    A  number  of  wiiCnessea  wer« 
introduced   as  experts,  who  testified  that  the  slack   in  a  train  containing 
twenty-six  cars,  equipped  with  the  old-fashioned  brake.  wQuld  be  about  six 
feet  and  that  proper  railroading  required  that  this  slack  should  be  taken  up 
very  gradually;  and  that  if   this  course  was  pursutd  little  or  no  jerking  of* 
the  train  resulted,  but  that  if  the  train  was  suddenly  started,  the  neoesaarj 
result,  particularly  towards  the  end  of  the  train,  would  be  a  violent  jerk. 
The  appellee's  testimony  as  to  the  manner  in  which   the  engineer  started 
forward  after  receiving  notice  that  it  was  not  necessary  for  him  to  stop  at 
Orofton   is  corroborated   largely  by  every  man   on   the  train  except  tbe  en 
gineer.    The  conductor,  Smiley,  testified  that  he  was  in  the  cab  of  tbe  liHio- 
motive  with  the  engineer,  and  that  he  felt  the  engine  jump  forward  to  such 
an  extent  that  he  fell  backwards,  and  that  a  jerk  that  would  be  felt  hy  a 
man  in  the  cab  would  be  very  severe  on  the  back  part  of  the  train.     Whether 
this  testimony  and  other  facts  developed  on  the  trial  sustained  the  ohariea 
of  gross  negligence  were  peculiarly  the  province  of  the  jury  to  determine 
and  we  think  the  court  properly  overruled  the  motion^  for  a  peremptory  in- 
struction. 

Appellee  was  at  tbe   time  of  the  injury  thirty -three  years  of  age»  and  In 
good  health,  and  in  the  progress  of  the  trial  his  counsel  introduced  an  «z« 
perienced  life  insurance  agent  for  the  purpose  of  establishing  approzlsEiately 
his  expectancy  of  life  from  the  American  Tables  of  Mortality.    And 
the  court  had  given  the  usual  and  approved  instruction  in  oases  of  this 
aoter,  the  appellant  asked  the  court  to  instruct  the  jury  that:  "That  If  they 
should  believe  from  the  evidence  that  plaintiff  had  sustained  actual 
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^tf  'Nftfloxi  of  or  as  tbe  direct  result  of  ffross  negligeDoe  of  the  defendaDt's  en* 

igin«er  In  charge  of  and  operating  said  engine  on  tbe  occasion  in  controversy, 

^hvy  had  the  right  in  fixing  such  damages,  if  any,  to  take  in  consideration 

^be  probable  duration  of  his  life,  in  view  of  the  nature  and  character  of  the 

'  business  in  which  be  was  engaged  at  the  time  of  the  injury  as  shown  by  tbe 

«yideiioe^     And  also  the  extent,  if  any,  to  which  his  earning  capacity  bad 

been  diminished  or  impaired  by  reason  of  such  injury,  and   the  measure  of 

-^mage,  if  any,  was  the  difference,  if  any,  between  the  earning  capacity  of 

plaintifX  before  the  injury  and  his  earning  capacity  after  tbe  injury." 

Tbe  court  bad  previously,  in  instruction  No.  2,  defined  compensatory  dam* 
-nges  as  used  In  tbe  Instruction  to  mean  :  "Such  sum  of  money  as  will  barely 
and  reasonably  compensate  tbe  plaintiff  for  mental  and  physical  suffering, 
-und  permanent  impairment  of  his  ability  to  labor  and  earn  money,  as  were 
the  direct  and  natural  result  of  defendant's  gross  negligence,  if  any,  as  set 
out  in  instnictlon  No.  1." 

We  think  the  court  properly  refused  the  instruction  asked  by  appellant. 
It  was  contradictory  to  tbe  instruction  already  given,  in  leaving  out  mental 
mod  physical  suffering  as  an  element  of  damage,  and  it  was  aUoobjection- 
mble  as  it  called  the  attention  of  tbe  jury  to  this  particular  fact  In  the  testi- 
mony. Appellant  was  permitted  to  prove  that  the  employment  in  which 
appellee  was  engaged  was  more  hazardous  to  life  than  ordinary  avocation  in 
vhlcb  m^n  engaged,  and  this  fact  was  before  tbe  jury  for  their  consideration. 
Besides,  there  Is  nothing  in  the  evidence  to  show  that  appellee  Intended  per- 
manently to  pursue  tbe  business  of  railroading.  He  might,  and  in  all  prob- 
ability would,  In  course  of  time  have  sought  other  employment.  In  fact 
more  than  half  of  the  witnesses  who  had  testified  in  this  case  had  formerly 
been  In  the  railroad  service,  and  had  abandoned  it  for  less  precarious  employ- 
ment in  other  pursuits.  We,  therefore,  conclude  that  the  court  did  not  err 
In  recusing  the  instruction  offered  by  appellant  on  this  point.  It  is  also 
olalmed  that  tbe  appellee  was  guilty  of  such  contributory  negligence  as  pre- 
eluded  recovery  for  the  reason  that  he  was  standing  near  tbe  middle  of  tbe 
oar,  instead  of  at  the  brake  on  the  front  end  of  the  car.  There  seems  to  be  no 
testimony  to  support  this  contention.  The  only  witness  who  testified  on 
tbe  point  testified  that  appellee  was  in  his  proper  place.  Besides,  this  is  a 
-question  for  the  jury,  and  was  fairly  submitted  to  them  by  the  instructions. 
Whilst  the  verdict  in  this  case  is  large,  this  court  bad  in  other  cases  refused 
to  reverse  judgments  equal  in  amount  for  similar  injuries  on  the  ground 
that  they  were  excessive. 

Upon  tbe  whole  case  we  perceive  no  error  prejudicial  to  the  substantial 
rights  of  the  defendant,  and  the  judgment  must  be  affirmed. 


CHESAPEAKE  &  OHIO  BY.  CO.  v.  WILDER,  BY,  &c. 

(Filed  March  4,  1908— Not  to  be  reported.) 

1.  Ballroada^ Negligence —Unsafe  premises  — Instructions— Appellee,  a 
cycling  man  about  twenty  years  of  age,  was  employed  by  D..  who  prized  and 
"^hipped  large  lots  of  tobacco  from  a  depot  on  appellant's  road.  While  engaged 
tn  moving  hogsheads  of  tobacco  about  in  the  depot  preparatory  to  shipment 
-«  large  door  to  the  depot  fell  and  broke  his  arm.    The  hinges  of  the  door 
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bad  been  broken  some  time,  and  the  door  propped  by  a  hogshead.  This  ftM%. 
^aa  unknown  to  appellee,  but  known  to  appellant's  agent.  Appellee  reoov* 
ered  a  judgment  for  t],OCO  damages,  from  wbiob  this  appeal  Is  proseouted^ 
Held— That  appellant  was  properly  held  liable  for  said  damages.  It  was  tb» 
duty  of  the  railroad  company  to  keep  its  premises  reasonably  sale  for  tb» 
use  of  persons  properly  thereon,  in  the  business  of  delivering  or  receiving 
freight.  There  is  no  doubt  under  the  evidence  of  the  unsafe  condition  of 
the  door,  and  that  the  agent  knew  it.  The  court  properly  instructed  tb» 
Jury  that  the  railroad  company  is  not  answerable  to  him  if  he  was  hurt 
while  working  there  simply  for  the  furtherance  of  D.  's  prizing  business, 
and  not  In  getting  the  tobacco  ready  for  shipment  on  the  car  then  ezpeoted. 

8.  Services  of  Infant— The  instruoton  allowing  the  jury  to  oompeDsate  ap- 
pellee for  reduction  of  bis  power  to  earn  money  was  not  erroneous  because  1% 
authorized  him  to  recover  for  the  time  before  he  arrived  at  twenty-one  years. 
of  age.  Held— That  as  he  was  nearly  twenty-one  years  of  age,  and  bl& 
mother,  who  was  his  only  parent  living,  seems  to  have  consented  to  the  re* 
covery,  there  was  no  reversible  error  in  the  instruction  as  given. 

8.  Damages— The  verdict  and  judgment  for  11,000  damages  was  not  ez* 
oessive. 

John  T.  Shelby  for  appellant. 

J.  M.  Benton  for  appellees. 

Appeal  from  Clark    Circuit  Court. 

Opinion  of  the  court  by  Judge  HobFon. 

Appellant's  depot  building  at  its  station  Thompson,  in  Clark  eoanl^,  la 
situated  close  to  the  tobacco  barn  of  A.  T.  Duckworth,  in  which  be  prised 
tobacco.  It  was  his  custom  to  make  shipments  whenever  he  got  a  oar  load. 
As  the  hogsheads  were  prixed,  by  an  agreement  with  appellant's  agent.  b» 
rolled  them  into  the  depot,  and  as  soon  as  enough  were  there  to  load  a  oar 
they  were  put  in  it.  The  oars  were  ordered  from  time  to  time  as  they  were 
needed.  About  December  30,  1900,  a  oar  was  ordered,  and  in  the  regular 
course  of  business  should  have  reached  Thompson  about  7  o'clock  the  next 
morning.  Early  that  morning,  before  the  arrival  of  the  oar,  and  in  antici- 
pation of  its  coming.  Duckworth  directed  appellee,  Gordon  Wilder,  and 
another  man,  who  were  working  for  him,  to  go  into  the  depot  and  roll  ih^ 
hogsheads  together,  so  as  to  make  room  for  three  more  hogsheads  then  In 
the  barn,  so  that  they  could  be  rolled  in  and  bp  ready  for  the  loading  of  the 
car.  There  were  a  number  of  hogsheads  iu*theroom,  some  belonging  le. 
Duckworth  and  some  to  others.  It  was  customary  for  shippers  to  do  kbla 
when  they  wanted  to  get  tobacco  in.  While  appellee  was  rolling  tbe  bogi- 
heads  a  heavy  door  fell  upon  him,  breaking  his  arm,  injuring  bis  sbouldar. 
and  inflloting  a  serious,  if  not  permanent,  injury.  The  door  was  a  alidlnc 
door  to  the  depot,  large  and  heavy.  One  of  the  hinges  had  been  broken 
some  months  or  more,  and  the  other  hinge  had  been  broken  a  few  daya 
before.  The  door  had  then  simply  been  set  up  in  its  position,  and  a  lobeooa 
hogshead  had  been  rolled  against  it  to  hold  it  in  place.  When  this  hogshead 
was  moved  {he  door  fell  and  injured  appellee.  He  did  not  know  that  the 
door  was  broken,  and  bad  no  notice  of  the  danger  until  it  fell  on  hlra.  By 
tbe  course  of  business  Dackworth  was  required  to  put  bis  tobacco  on  tbe  oar^ 
and  he  could  load  it  on  the  car,  either  directly  from  tbe  barn  or  bring  It 
into  the  depot  and  load  it  from  there  on  the  car.    The  court  instructed  tb^ 
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jary  that  If  the  defeDdaut  or  Its-  employes  knew  the  door  to  be  loose  from 
•Ito  faBtenlog,  and  not  In  a  reasonably  safe  oondltion,  and  be  was  injured  by 
reason  of  the  door's  falling  on  him,  while  he  was  engaged  in  moving  or 
arranging  the  hogsheads  preparatory  to  and  as  a  part  of  the  work  of  loading 
the  tobaooo  on  the  defendant's  oar  for  shipment,  they  should  find  for  the 
plaintiff,  unless  he  knew  of  the  unsafe  condition  of  the  door,  or  oould  by  the 
exercise  of  proper  care  have  discovered  it,  or  failed  to  use  proper  care  in 
moving  the  hogsheads.  But  if  at  the  time  he  was  injured  he  was  not  moving 
or  arranging  the  hogshead  preparatory  to  loading  the  tobaooo  on  the  defend- 
ant's oar  for  shipment,  or  was  moving  them  for  the  convenience  or  benefit 
of  Duckworth  only,  they  should  find  for  the  defendant.  The  jury  found  for 
the  plaintiff  in  the  sum  of  91,000,  which  is  not  so  excessive  under  the  evi- 
dence as  to  justify  us  in  disturbing  the  verdict  on  this  ground. 

There  was  evidence  froth  which  it  might  be  inferred  that  the  purpose  in 
moving  the  hogsheads  was  to  get  them  out  of  Duckworth's  way  in  the  barn, 
and  not  with  a  view  to  their  shipment.  The  instruction  of  the  court  was» 
therefore,  proper;  but  the  evidence  on  the  subject  was  such  that  it  was  a 
question  for  the  jury,  and  was  properly  left  to  them  by  the  court. 

It  was  incumbent  upon  the  railroad  company  to  keep  its  premises  reason- 
ably safe  for  the  use  of  persons  properly  thereon  in  the  business  of  deliver- 
ing or  receiving  freight.  There  is  no  doubt  under  the  evidence  of  the  unsafe 
condition  of  the  door,  and  that  the  agent  knew  of  it.  The  rule  is  thus 
stated  in  2  Shearman  &  Redfleldon  Negligence,  section  704:  "The  occupant 
of  land  is  bound  to  use  ordinary  care  and  diligence  to  keep  the  premises  in 
a  safe  condition  for  the  access  of  persons  who  come  thereon  by  his  invita-' 
tion,  express  or  implied,  for  the  transaction  of  business,  or  for  any  other 
purpose  beneficidl  to  him;  or.  if  his  premises  are  in  any  respect  dangerous, 
he  must  give  such  visitors  sufficient  warning  of  the  danger  to  enable  them, 
by  the  use  of  ordinary  care,  to  avoid  it.  This  rule  is  specially  applicable  to 
an  owner  of  real  property  who  receives  compensation  for  its  use,  as,  for 
example,  in  the  case  of  a  wharf  master  who  rtio«^ives  payment  for  the  use  of 
his  wharf,  a  railroad  company,  with  respect  to  its  platform  or  other  struc- 
tures, or  the  occupant  of  premises  used  for  public  entertainment,  and  charg- 
ing an  admission  fee."  To  same  effect  see  Thompson  on  Negligence,  sec- 
tions 986-987. 

The  fact  that  Duckworth  at  times  put  tobacco  in  this  depot  for  his  con- 
venience, or  that  at  times  his  hands  set  up  hogsheads  there,  was  competent 
evidence  to  go  to  the  jury  on  the  question  as  to  what  was  the  purpose  of 
the  work  done  at  the  time  appellee  was  injured,  but  on  all  the  evidence  we 
do  not  think  the  verdict  of  the  jury  in  favor  of  appellee  is  against  the  weight 
of  the  evidence  on  this  eubject,  the  rule  being  of  course  conceded,  as  stated 
by  the  court  In  its  instruction,  that  the  railroad  company  is  not  answerable 
to  him  if  he  was  hurt  while  working  there  simply  for  the  furtherance  of 
Duckworth's  prizing  business,  and  not  in  getting  the  tobacco  ready  for  ship- 
ment on  the  car  then  expected. 

It  is  insisted  that  the  court  should  have  instructed  the  jury  not  to  allow 
anything  for  the  loss  of  appellee's  earninK  capaciity  until  he  was  twenty-one 
years  of  age.  He  was  twenty  years  of  age  at  the  time  he  was  injured,  and 
was  twenty-one  a  few  months  later.     No  question  was  made  in  the  pleadings. 
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on  tbls  subjeot.  It  does  not  appear  from  the  pleadings  that  be  had  a  father 
or  mother,  or  that  for  any  reason  his  time  was  not  his  own.  It  would  seem  * 
from  the  proof  that  he  was  working  for  himself,  and  that  after  he  was  hurt 
he  was  taken  to  bis  mother*s.  It  would  also  appear  from  tbe  proof  that  his 
mother  had  some  transaction  with  the  attorney,  who  brought  tbe^sciit  for 
him,  in  regard  to  bis  fee,  and  the  action  is  brought  by  Nannie  Coz  as  his 
next  fi^iend.  It  Is  said  In  the  brief  that  she  is  his  mother,  and  if  so,  under 
the  ease  of  C.  &  O.  Ry.  Co.  v.  Davis,  22  Ey.  Law  Rep.,  1156.  the  Instruction 
asked  was  properly  refused  by  the  court.  He  was  so  nearly  of  age  that, 
nothing  else  appearing,  we  think  it  may  be  assumed  that  his  mother  was 
not  asserting  her  right  to  control  his  time,  and  we  are  unwilling  to  reverse 
for  so  slight  a  matter  as  this,  which  was  not  presented  in  any  way  in  the 
pleadings,  or  called  to  the  attention  of  the  court  by  any  proof  heard  on  the 
trial. 

When  Dr.  Combs  was  on  the  stand  as  a  witness  for  appellee  he  was  asked 
on  cross-examination,  in  regard  to  certain  matters,  with  a  view  to  show  his 
interest  in  the  case.  Appellee  was  then  allowed  on  re-exami nation  to  go 
into  the  particulars  of  the  conversations  referred  to,  the  court  telling  the 
jury  that  the  matters  were  only  to  be  considered  by  tliem  for  the  purpose  of 
illustrating  the  interest,  if  any,  the  witness  had  taken  in  the  case.  If  it  be 
conceded  that  the  evidence  was  improperly  admitted,  we  are  unable  to  see 
that  it  was  prejudicial  to  appelllant,  or  that  for  this  cause  a  new  trial  sboald 
be  had.  The  matters  testified  to  nil  took  place  long  after  the  injury,  and 
had  no  relation  to  the  merits  of  the  case.  By  the  court's  instroctions  theFe 
things  were  substantially  eliminated  from  the  consideration  of  the  jury, 
and  the  real  issue  was  fairly  presented  to  them. 

Judgment  affirmed. 


TAYLOR  V.  KING.  &o. 

(Filed  Martfh  4,  1903— Not  to  be  reported.  ) 

Fraudulent  conveyances— Facts— Tbls  is  an  appeal  from  the  judgment  of 
a  chancellor  refusing  to  set  aside  a  deed  from  father  to  son  as  fraudulent. 
Held— That  the  finding  of  facts  by  the  chancellor  will  not  be  disturbed,  as  it 
is  in  accordance  with  the  evidence.  The  rule  in  an  equity  suit  is  that  if  the 
evidence  leaves  the  mind  of  this  court  in  doubt  as  to  whether  the  judgment 
of  the  lower  court  is  correct,  then  this  court  will  give  some  weight  to  find- 
ing of  the  chancellor  on  the  question  of  fact. 

"W.  A.  Lee  for  appellant. 

Lindsay  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  a  suit  In  equity.  The  appellant  sought  to  set  aside  as  fraudulent 
a  deed  which  the  appellee  made  to  his  son,  Walter,  for  a  lot  in  Balls  Land- 
ing, Owen  county,  Kentucky.     The  question  involved  is  one  of  fact. 

The  rule  in  equity  is  not,  as  supposed  by  counsel  for  appellee,  that  a  judg- 
ment will  not  be  reversed  unless  flagrantly  against  the  evidence.  That  rule 
applies  alone  to  common  law  actions  with  respect  to  verdicts  of  juries,  etc. 
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If  the  evidence  In  an  equity  suit  leaves  tbe  mind  of  this  oonrt  in  doubt  as 
to  whether  the  judgment  of  the  lower  eourt  is  correct,  then  this  court  fflves 
«ome  weight  to  tbe  finding  of  the  chancellor  on  the  question  of  fact.  With- 
out detailing  the  facts  as  they  appear  from  the  testimony,  it  is  sufficient  to 
say  that  we  are  of  the  opinion  that  the  judgment  of  the  court  below  is  in 
.accordance  with  the  evidence. 
Judgment  is  affirmed. 


DIERIQ  V.  SOUTH  COVINGTON  AND  CINCINNATI   STREET  RAIL- 
WAY CO. 

(Filed  March  4,  1903— Not  to  be  reported.) 

Street  railways— Contracts—Pleading— Malicious  proseootion— Appellant 
'brought  this  action,  alleglos  that  the  appellee  was  a  corporation  authorized 
by  law  to  carry  passengers  from  Fountain  Square,  In  Cincinnati,  O.,  to- 
Dayton,  in  Campbell  county,  Kentucky,  aad  had  bound  itself  to  carry  a 
passenger  a  trip  between  these  points  for  one  6  cents  fare,  and  that  be  took 
passage  on  one  of  its  cars  at  Fountain  Square,  and  that  the  conductor  re- 
fused to  accept  said  5  cents  fare  offered  him  by  plaintiff,  and  that  when  the 
oar  arrived  in  Newport  Appellee  caused  bim  to  be  arrested,  and  he  suffered 
mental  and  physical  suffering  and  anguish  and  was  damaged  in  the  sum  of 
tS.OOO.  The  lower  court  ruled  that  plaintiff  had  stated  two  causes  of  action, 
and  required  him  to  paragraph  his  petition,  which  he  did,  and  the  court 
afterward;)  snstnlned,  a  demurrer  to  the  petition  and  dismissed  it.  The 
first  paragraph  did  not  allegH  that  appellee  refused  to  carry  appellant  as  a 
passenger  to  Dayton  for  one  fare,  and  put  him  off  the  car  because  he  did  not 
pay  more,  and  was,  therefore,  defective.  The  secord  paragraph  was  also  in- 
sufficient, as  there  was  no  averment  that  the  procurement  of  his  arrest  was 
done  maliciously  and  without  probable  cause.  The  court  properly  dis- 
missed the  petition. 

Geiser  &  Lockhart  for  appellant. 

L.  J.  Crawford  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Tbe  petition  In  this  cape  reads  as  follows:  "The  plaintiff  sa^^s  .that  the 
South  Covington  and  Cincinnati  Street  Railway  Co.  is  a  corporation,  incor- 
porated under  the  laws  of  the  State  of  Kentucky  for  the  purpose  of  main- 
taining and  operating  street  railways  and  for  the  carrying  of  passengers 
upon  said  street  railway,  having  the  capacity  to  sue  and  to  be  sued.  Plain- 
tiff says  that  by  contract  made  and  entered  into  by  and  between  tbe  cities 
of  Bellevue  and  Dayton,  in  the  county  of  Campbell,  Kentucky,  with  the 
defendant  herein,  in  the  year  18S13,  the  defendant,  among  other  things, 
bound  itself  to  transport  passengers  on  one  continuous  ride  from  Bellevue 
and  Dayton,  in  Campl)ell  county,  Kentucky,  to  Fountain  Square,  in  tbe  city 
of  Cincinnati,  O.,  and  from  said  Fountain  Square,  or  any  intermediate 
point,  to  the  cities  of  Bellevue  and  Dayton,  Ky..  for  one  6  cent  fare  and  no 
more.  Plaintiff  says  that  on  the  —  day  of ,  1901,  he  entered  a  Belle- 
vue and  Dayton  car  of  the  defendant,  in  the  city  of  Cincinnati,  O.,  as  a  pas- 
senger for  the  purpose  of  being  carried  from  said  city  of  Cincinnati  to  the 
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oUy  of  Dayton;  Campbell  ooanty,  Kentucky.  Plaintiff  says  that  be  offered 
to  pay  to  the  conductor  of  said  oar  6  cents  for  a  continoona  ride  from  tbe^ 
said  city  of  Cincinnati  to  tbe  said  city  of  Dayton.  Plaintiff  says  tbat  tb» 
conductor  refused  to  accept  said  6  cent  fare  offered  bim  by  tbe  plaintiff  for 
said  continuous  ride  ad  aforesaid,  but  plaintiff  says  tbat  the  defendant,  in 
disregard  and  in  Tiolation  of  its  contract  as  berein  stated,  did,  upon  tbe  ar- 
rival of  tbe  plaintiff  on  tbe  car  of  tbe  said  defendant  In  Newport,  Ky.,  by  ita 
a^ent,  t-o  wit,  an  inspector  of  tbe  cars  of  said  defendant  corporation,  call 
upon  tbe  police  of  tbe  city  of  Newport,  Ky. ,  to  arrest  bim,  tbe  plaintiff,  and 
tbat  at  tbe  instance  and  by  tbe  procurement  of  tbe  said  defendant  tbe  said 
police  did  violently  lay  hands  upon  tbe  said  plaintiff  and  did  wrongfully 
and  illegally  put  him  under  arrest  and  tal;e  him  from  said  car  and  compel 
bim  to  go  with  them  to  the  office  of  the  police  of  the  city  of  Newport,  where 
be,  tbe  plaintiff,  was  held  wronftfully  and  illegally  and  against  his  will  a» 
.a  prisoner  for  trial,  and  tbat  at  said  trial  the  plaintiff  wasdismissed.  Plain- 
tiff says  that  by  said  act  or  acts  of  the  defendant,  and  in  violation  of  its  con- 
tract hereinbefore  cited,  be  was  caused  by  the  aforesaid  aotsof  the  defendant- 
gieat  mental  and  physical  suffering  and  anguish;  tbat  be  was  thereby 
greatly  damaged,  and  ought  to  recover  damages  in  tbe  sum  of  t5,00U. " 

On  motion  the  court  below  ruled  tbat  the  platniiff  bad  statfd,  or  at- 
tempted to  state,  two  cau6(*s  of  action,  and.  therefore,  required  bim  to  para- 
graph bis  petition,  which  he  accordingly  did.  The  plaintiff  paragraphed  bis 
petition  so  that  the  first  paragraph  would  consist  of  the  averments  of  the 
petition  which  preceded  and  included  the  language  in  the  petition,  to  wit, 
"refused  to  accept  said  5  cent  fare  offered  him  by  the  plaintiff  for  said  con- 
tinuous ride  aforesaid.'*  The  balance  of  the  petition  after  the  word  "but," 
foUowiug  the  above  quotation,  was  designated  as  tbe  second  paragraph  of 
tbe  petition,  to  which  the  court  sustained  a  demurrer.  The  plaintiff  failing 
to  plead  further,  the  court  dismissed  tbe  petition. 

Neither  tbe  petition  nor  either  of  its  paragraphs  states  a  cause  of  action. 
As  to  the  first  paragraph  there  is  no  averment  that  the  appellee  refused  to 
carry  the  appellant  as  a  passenger  on  a  Bellevue  and  Dayton  oar  from  Cin- 
cinnati to  Dayton,  Ky.  It  is  averred  that  he  tendered  the  conductor  a  & 
cent  fare  for  the  continuous  ride,  but  tbe  conductor  refused  to  receive  same. 
From  the  averments  of  the  petition  the  court  is  unable  to  tell  whether  the- 
conductor  wanted  hina  to  pay  more  for  tbe  continuous  ride  or  that  be  de- 
sired to  carry  him  free. 

In  the  second  paragraph  it  Is  averred  that  the  agent  of  the  appellee  called 
upon  the  police  of  the  city  of  Newport  to  arrest  the  appellant,  and  that  upon 
his  procurement  he  was  wrongfully  and  illegally  arrested  and  taken  from 
the  car  to  the  office  of  the  police  of  the  city  of  Newport,  and  there  wrong- 
fully and  illegally  detained,  and  that  he  was  tried  and  dismissed.  It  is  not^ 
averred  in  this  paragraph  of  the  petition  for  what  reason  he  was  arrested  or 
upon  what  charge.  It  is  not  averred  tbat  it  was  done  maliciously  and  with- 
out probable  cause. 

If  the  sHOond  paragraph  of  the  petition  stated  a  cause  of  action  in  other 
respects,  it  failed  to  do  ro,  because  there  wtis  no  averment  that  the  procure- 
ment of  his  arrest  wns  done  maliciously  and  without  probable  cause.  It  i» 
unnecessary  to  cite  authorities  upon  this  question,  because  the  necessity  of 
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■nob  averments  is  so  universally  recognized  as  being  essential.  If  the  aver- 
ments of  the  first  paragraph  were  added  to  those  of  the  second  paragraph, 
then  the  second  paragraph  wonld  not  state  a  cause  of  action  for  false  arrest 
and  imprisonment.  Neither  wonld  the  addition  of  the  averments  in  the 
second  paragraph  to  those  of  the  first  paragraph  constitute  the  essential  aver- 
ments of  a  cause  of  action.  If  the  plaintiff  was  endeavoring  to  recover  upon 
the  grounds  that  the  company  refused  to  carry  him  from  Cincinnati  to  Day 
ton  for  one  fare  and  put  him  off  the  car  because  he  did  not  pay  more,  he 
should  have  made  the  necessary  averments.  If  he  was  endeavoring  to  recover 
because  he  was  wrongfully  arrested  on  some  charge,  then  he  should  have 
made  the  necessary  averments  to  enable  him  to  maintain  an  action.  If  h» 
was  endeavoring  to  recover  for  violation  of  a  contract,  and  also  for  illegal 
arrest,  then  they  were  separate  and  distinct  causes  of  action. 
The  judgment  is  affirmed. 


LENZ  V.  SOUTH  COVINGTON  AND  CINCINNATI  STREET 

RAILWAY   CO. 

(Filed  March  4,  1003— Not  to  be  reported.) 

Geisler  &  Lookhart  for  appellant. 

L.  J.  Crawford  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of   the  court  by  Judge  Paynter. 

The  facts  in  this  oase  are  substantially  the  same  as  in  the  case  of  Herman* 
Dlerig  V.  South  Covington  and  Cincinnati  Street  Railway  Co.,  ante,  1626^ 
this  day  decided,  and  our  conclusions  are  the  same  in  this  as  in  that  case. 

Judgment  is  affirmed. 


HAYS,  &c.  V.  McLIN,  &c. 

(Filed  March  4,  1903.) 

Cod  tracts— Sale  of  timber— Title— This  appeal  involves  the  right  of  appel- 
lants to  cut  and  remove  timber  from  a  designated  tract  of  land  under  a  deed 
from  H.,  conveying  to  them  "all  the  merchantable  yellow  poplar,  ash  and 
cucumber  trees  or  logs"  on  ihe  designated  tract  of  land,  to  be  removed  by 
a  fixed  time.  Appellees  deny  the  right  of  H.  to  make  the  sale  of  the  timber 
as  be  did  not  own  the  land.  On  the  trial  appellant  proved  that  his  vendor 
held  under  a  deed,  with  possession,  for  more  than  thirty  years.  Held— That 
said  title  was  sufficient  to  authorize  a  sale  of  the  timber  or  land.  It  is  insisted 
that  the  trees  are  not  described  so  as  to  identify  them  and  pass  title  to  same. 
Held— That  when  one  sells  "all"  of  the  merchantable  timber  od  th9land  no 
additional  designation  is  necessary,  and  appellants  were  vested  with  title  to 
the  trees. 

W.  S.  Hall  and  David  Hays  for  appellant. 

S.  B.  Disfaman  and  D.  D.  Field  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 
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This  aotioD  was  Instltated  by  the  appellants,  David  Hays  and  .Tooatban 
L.  Holoombe,  against  appellees  for  oatting  and  removing  timber  from  a 
certain  traot  of  land  in  Letoher  county,  Kentucky.  The  timber  which  they 
cut  and  removed  was  part  of  the  timber  which  John  Holoombe  sold  and 
conveyed  to  the  appellants  by  deed  dated  7th  day  of  October,  1899.  The 
timber  sold  to  the  appellants  is  described  as  follows:  "All  the  merchantable 
yellow  poplar,  ash  and  cucumber  trees  or  logs  owned  by  us  on  the  south  side 
-of  Llnefork  creek  and  on  the  north  side  of  Pine  mountain  in  Letcher  county , 
Kentucky." 

It  is  molted  in  the  deed  "that  the  timber  is  sold  with  the  expectation  of 
immediate  removal,  and  said  second  parties  are  to  have  until  December, 
1900,  to  complete  the  removal  thereof." 

The  appellees  denied  that  the  title  to  the  timber  was  in  the  plaintiffs.  On 
the  trial  of  the  case  the  plaintiffs  introduced  testimony  which  tended  to 
show  that  their  vendor  entered  upon  the  land  before  the  late  civil  war  and 
began  to  claim  it  under  his  father:  that  in  1866  the  father  of  the  plaintiffs' 
vendor  executed  and  delivered  to  him  a  deed  for  the  land  upon  which  the 
timber  in  controversy  grew,  and  that  he  had  lived- within  the  boundary  and 
claimed  it  adversely  to  the  extent  of  the  boundary  described  in  the  deed 
until  the  trial  of  the  case.  The  proof  tended  to  show  that  it  was  a  well-de- 
fined and  marked  boundary.  Upon  this  showing  the  court  gave  a  peremp- 
tory instruction  to  find  for  the  defendants.  If  the  evidence  of  the  plaintiffs 
is  trae,  their  vendor  had  a  perfect  title  to  the  land,  and  he  had  a  right  to  sell 
the  timber  standing  upon  it.  From  the  argument  of  the  counsel  for  appellee 
we  presume  that  the  court  below  proceeded  upon  the  idea  that  under  the 
deed  from  Holoombe  the  appellants  did  not  acquire  title  to  the  timber,  and, 
therefore,  had  no  right  to  maintain  the  action.  To  sustain  tne  action  of 
the  court  the  case  of  Moss  v.  Meohew,  &o.,  8  Bosh,  190,  is  cited.  In  that 
case  it  appeared  that  the  owner  entered  into  a  contract  by  which  he  sold 
timber  trees  upon  the  land  in  number  sufficient  to  make  forty  thousand 
staves,  and  the  court  held  that  the  sale  did  not  pass  title  to  any  particular 
trees,  nor  had  the  purchaser  the  right  to  enter  and  cut  the  timber  without 
the  consent  of  the  vendor. 

In  this  case  the  vendor  sold  "all  of  the  merchantable"  timber  of  certain 
kinds  OD  the  tract,  and  we  are  of  the  opinion  that  title  to  them  passed  to  the 
appellants,  although  in  Moss  v.  Mechew,  &c.,  there  was  an  expression  of 
opinion  on  a  question  not  before  the  court,  which  would  appear  to  be  in  con- 
flict with  this  conclusion. 

The  contract  recited  that  immediate  removal  of  the  timber  was  contem- 
plated, yet  time  was  given  until  December,  1900,  In  which  to  remove  it.  If 
•a  party  sold  one  hundred  poplar  trees  upon  a  boundary  of  land  and  did  not 
mark  tbem,  then  it  would  not  vest  the  vendee  with  title  to  them,  but  when 
one  sells  all  of  the  merchantable  timber  on  the  land,  it  seems  to  us  no  addi- 
tional designation  is  necessary.  There  is  no  marking  to  take  place  in  that 
case  as  in  a  case  where  only  a  certain  number  of  trees  are  sold  on  a  boun- 
-dary  of  land.  In  Dils  v.  Hatcher,  34  Ky.  Law  Hep.,  826,  the  court  recog- 
Dized  a  sale  as  valid  which  included  all  of  the  timber  on  land  of  certain 
dimensions. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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STUART  y.  HARMON.  &o. 
(Filed  Marob  4,  1908— Not  to  be  reported.) 

1.  Partnerablp— BUla  and  DoteB— Offset— Appellee  B.  sued  appellant  oo  a 
note  for  '1878,  eeoured  by  a  mortgage  on  land  ezeonted  by  appellant,  and 
wfaiob  bad  been  assigned  to  blm  by  appellee  H.  As  an  offset  thereto  appel- 
lant pleaded  one-balf  of  his  profits  received  and  not  accounted  for  by  H.  in- 
a  partnership  venture  in  the  purchase  and  sale  of  nearly  600. odo  acres  of  land 
in  Eastern  Kentucky,  and  for  the  balance  of  his  alleged  profits  be  prayed 
Judgment  against  H.  The  lower  court  rejected  appellant's  claim  of  set-off 
and  rendered  judgment  on  the  note,  from  which  this  appeal  is  prosecuted. 
H.  denies  that  a  partnership  existed  between  him  and  appellant  because  he 
says  that  appellant  was  to  furnish  one-half  of  the  money  to  pay  for  the  land, 
and  to  pay  the  necessary  expenses  in  holding  and  selling  it,  and  that  as  ap- 
pellant failed  to  do  so  he  was  not  a  partner  in  the  transaction  and  not  en- 
titled to  participate  in  the  profits  thereof.  Held— That  the  proof  shows  that 
H.  recognized  appellant  as  a  partner  in  the  venture,  and  appellant  rendered 
valuable  services  in  promoting  the  enterprise,  appellant  is  entitled  to  share 
the  profits  that  were  realized,  although  he  furnished  no  part  of  the  money 
necessary  to  carry  out  the  venture.  The  case  should  Tie  referred  to  the  com- 
missioner to  settle  the  partnership  accounts  and  ascertain  what  profits,  if 
any,  were  realized. 

2.  Pleading— H.  contends  that  appellant  can  not  maintain  his  cross  peti- 
tion against  him  under  section  06,  Civil  Code  of  Practice.  Held— That  if 
said  section  prohibited  appellant  from  prosecuting  his  cross  petition,  H. 
waived  this  objection  by  filing  his  answer  and  counterclaim. 

8.  Estoppel— Stale  claim— H.  insists  that  appellant  can  not  prosecute  his 
claim  as  it  is  stale,  and  should  not  for  that  reason  be  recognized.  Held— 
That  H.  can  not  raise  this  objection  as  appellant  made  frequent  demands 
for  a  settlement  of  the  partnership  affairs,  such  demand  having  been  made 
within  four  years  before  the  institution  of  the  suit,  and  H.  having  failed  to 
keep  any  partnership  accounts  with  appellees.  It  is  insisted  that  appellant 
promised  to  pay  the  note  and  is  now  estopped  to  claim  an  offset  thereto. 
Held— That  the  proof  shows  that  appellant  had  no  notice  that  B.  held  the 
note  in  any  other  way  than  for  collection,  and  that  B.  had  notice  of  appel- 
lant's claim  for  profits  against  H.,  and,  therefore,  the  right  to  set-off  profits 
against  the  note  still  existed. 

Nelson  &  Pendleton  and  Hazelrigg  &  Chenault  for  appellant. 

J.  M.  Benton  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Beckner,  sued  the  appellant  on  a  note  amounting  to  1878^ 
dated  March  8,  1805,  secured  by  a  mortgage  on  land,  which  note  had  been 
assigned  to  him  by  appellee  Harmon.  As  an  offset  thereto  the  appellant 
pleaded  one-half  of  his  profits  received  and  not  accounted  for  by  Harmon  in 
a  partnership  venture  in  the  purchase  and  sale  of  nearly  600,000  acres  of 
Eastern  Kentucky  lands,  and  for  the  balance  of  his  alleged  profits  he  prayed 
Judgment  against  Harmon. 

The  questions  to  be  determined  are: 

1st.  Did  the  alleged  partnership  exist P 

9d.  Did  Harmon  receive  from  the  sale  of  the  land  any  profits  above  cost 
and  expenses  of  the  partnership? 
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8d.  Ifl  the  appellant  estopped  to  plead  bis  share  of  the  profits,  If  any,  as  a 
set-off  against  the  note  in  the  sultP 

There  is  another  question  in  the  case,  but  from  our  point  of  view  it  la 
unnecessary  to  consider  it.    In   the  spring  of  1884  Harmon  and  Stuart  en- 
tered into  an  arrangement  by  \vhioh  they  were  to  purchase  600,0C0  acres  of 
land  from  the  State  of  Kentucky,  which  had  been  sold  for  taxes  and  pur- 
chased by  the  State.    Harmon  claims  that  Stuart  was  to  furnish  one-half  of 
the  money  to  pay  for  the  land,  and  to  pay  the  necessary  expenses  in  holdluK 
and  selling  it,  and  that  as  Stuart   failed  to  do  so   he  was  not  a  partner  in 
the  transaction,  and  not  entitled  to  participate  in  the  profits  thereof.    On 
the  other  band,  Stuart  states  that  be  made  the  discoyery  of  the  land  and 
suggested  the  possibility  cf  large  profits  in  its  purchase  and  sale,  and  that 
as  he  did  not  have  the  money  to  buy  it  and  place  it  upon  the  market,  Har- 
mon agreed  to  do  so  and,  after  paying  expenses,  divide  the  profits  with  him. 
Stuart's  testimony  is  supported  by  that  of  others  that  he  was  to  be  a  partner 
in  the  transaction.    Be  admits  that  he  did  not  furnish  any  of  the  {1,600  or 
11,600,  the  amount  paid   the  State  for  the   land.     After   the   land  was  pur- 
chased Harmon  recognized   Stuart  as  a   partner  in  the  venture.     In  July, 
1884,  Harmon  reoogoied  Stuart  as  a  partner,  because  he  and  Stuart  entered 
into  a  written  contract  with  others  in  regard  to  the  land,  and  tbeiv  was  no 
occasion  for  Stuart's  signing  the  contract  unless  he  was  a  partner.    In   the 
fall  of  that  year  Harmon  had  Stuart  go  to  Philadelphia,  where  he  was  en- 
deavoring to  negotiate  a  sale  of  it  to  Knight  &;  Co.,    and  thus  recognizing 
Stuart  as  a  partner.     Besides,  in    1886  he  wrote  Stuart  a  letter,  in  which  he 
said:  "Our  agreement  is  that  I  am  to  take  the  money  advanced  by  father 
and  I  out  of  the  first  money  received  and  divide  the  net  profits  with   you. 
So  far  I  have  not  received  anything  of  consequence.     *    *    *    When  this  deal 
is  closed,  if  trver  done,  I  can  show  the  whole  thing  up  through   the  Union 
Trust  Go.  of  Philadelphia.    They  have,  as  jou   have  repeatedly  been  told, 
held  the  whole  thing  in  trust  for  two  years." 

This  is  a  distinct  recognition  of  the  partnership.  In  the  fall  of  1884  there 
was  either  a  conditional  or  absolute  sale  made  of  the  property,  and  this  was 
before  the  letter  from  which  we  have  quoted,  recognizing  Stuart's  right  to 
participate  in  the  profits  of  the  transaction,  was  written.  Thus  we  find  that 
Harmon  recognized  Stuart  as  a  partner  after  the  land  had  been  sold.  There 
were  other  facts  developed  in  the  testimony  which  go  to  support  Stuart's 
claim  that  be  was  a  partner  and  that  Harmon  recognised  him  as  such.  Al- 
though Stuart  may  have  agreed  to  furnish  the  money  to  help  pay  for  the 
land  and  pay  the  necessary  expenses  in  holding  and  selling  it,  still  if  Har- 
mon continued  to  recognize  him  as  a  partner  until  the  land  was  sold  and 
the  partnership  venture  in  a  measure  completed,  he  could  not  then  deprive 
him  of  his  right  to  participate  in  the  profits  because  he  had  not  furnished 
the  money  which  be  agreed  to  furnish. 

Our  conclusion  from  this  record  is  that  the  understanding  of  the  partlea 
was  that  Harmon  was  to  furnish  the  money  necessary  to  pay  the  expenses  of 
the  partnership  for  the  purchase,  holding  and  sale  of  the  land.  To  bold  that 
the  partnership  did  not  exist  we  would  be  compelled  to  close  our  eyes  to  the 
facts  as  they  appear  in  this  record.  It  is  contended  that  the  appellant  can 
not  maintain  his  cross  petition  against  Harmon,   under  section  06  of  the 
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ClTil  Code  of  Practioe,  as  interpreted  In  Wills  v.  Boyd.  1  Dnvall.  — .  It 
la  a  suffioient  answer  to  tbls  to  say  that  Harmon  filed  bis  answer  to  the 
oross  petition  of  Stuart  and  made  itacounterolalin  against  him,  and  prayed 
for  a  recovery  of  about  $10,000  ajzainst  blm.  If  the  objeotion  was  available, 
it  was  waived  by  the  filing  of  the  answer  and  the  oounterolaiui. 

It  is  urged  that  Stuart's  olaim  is  stale,  and  for  that  reason  an  action  can 
not  be  maintained.  Stuart  was  urging  upon  Harmon  the  settlement  of  the 
matter,  but  Harmon  put  him  off  upon  the  claim  that  the  deal  had  not  been 
finally  settled.  As  late  as  1888  Stuart  was  demanding  of  Harmon  a  settle- 
ment, and  the  payment  of  whatever  might  be  due  him  on  account  of  the 
profits  of  the  transaction.  This  suit  waE  filed  four  years  later,  and  in  this 
Stuart  asserted  his  claim.  The  delay  was  not  the  fault,  of  Stuart,  but  that 
of  Harmon  in  refusing  to  make  his  partner  a  statement  of  the  money  which 
he  bad  received  and  the  expenditures  which  he  had  incurred.  The  doctrine 
of  stale  claim  has  no  application  to  the  facts  in  this  case. 

Harmon  paid  such  expenses  as  were  paid  in  the  purchase,  holding  and 
sale  of  the  land,  and  he  received  all  of  the  money  arising  from  it.  It  was 
his  business  to  keep  a  correct  account  of  the  transaction.  He  should,  there- 
fore, make  an  itemized  account  of  the  expenditures  made  by  him,  including 
the  item  of  $6,800  which  he  claims  was  expended  before  the  —  of  July,  1884. 
He  should  account  not  only  for  the  money  which  he  received  from  Knight 
&  Co.,  but  that  which  he  received  from  persons  holding  under  the  Swan 
claim,  because  he  admits  he  received  more  from  that  source  than  from 
Knight  &  Co.  The  appellee,  Beckner,  claims  that  Harmon  assigned  him  the 
note  in  the  suit  as  collateral  to  secure  a. debt  which  Harmon  owed  him.  He 
admits  that  he  told  Stuart  that  he  held  it  for  collection,  but  claims  that 
while  he  so  held  it  Stuart  promised  to  pay  it. 

The  appellee.  Beckner,  testifies  that  in  1890,  whilst  he  and  Harmon  were 
standing  on  the  street  in  Winchester,  appellant  passed  and  Harmon  called 
him,  and  asked  him  to  pay  the  note  as  it  had  been  running  a  good  while, 
and  he  owed  him  (Beckner)  and  wanted  to  pay  him  out  of  the  proceeds  of 
that  note,  and  that  after  Stuart  had  left  Harmon  induced  him  to  take  the 
note.  Harmon  testified  that  he  assigned  the  note  to  Beckner  in  appellant's 
presence,  and  the  appellant  then  promised  to  pay  It.  Stuart  nays  that  he  did 
not  make  the  promise.  From  Beckner's  statement  the  promise  was  in  effect 
a  promise  to  Harmon  to  pay  the  debt  to  blm.  Stuart  was  not  aware  that 
Beckner  held  the  note  other  than  for  collection,  and  in  that  he  is  supported 
by  Beckner's  testimony.  He  was  not  advised  that  Beckner  held  it  as  collate 
eral,  nor  was  he  advised  that  Beckner  had  any  intention  of  acting  upon  any 
statement  which  he  made.  The  promise  which  he  made  to  Harmon,  if  at  all, 
could  not  estop  Stuart's  right  to  plead  it  as  an  offset  against  the  note  in  the 
hands  of  Harmon's  assignee.  Beckner  was  aware  that  Stuart  asserted  the 
claim  against  Harmon  growing  out  of  this  partnership  venture.  He;  there- 
fore, knew  that  if  anything  was  coming  to  Stuart  from  Harmon  he  had  a 
a  right  to  plead  it  as  an  offset  against  the  note. 

From  the  facts  in  this  record  we  reach  the  conclusion  that  appellant  did 
not  induce  Beckner  to  purchase  the  note,  and  ho  is  not  estopped  to  plead  as 
an  offset  against  It  any  sum  which  may  be  ascertained  in  this  action  to  be 
^ue  him  growing  out  of  the  partnership  between  him  and  Harmon.    The 
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court  is  urg«d  to  settle  the  partoerfiblp  upon  the  facts  as  they  appear  Id  this 
record.    We  are  of  the  opinion  that  the  case  should  go  to  i^  commissioner  for 
that  purpose. 
Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


STEPHENS  V.  WILSON,  &o. 
(Filed  March  4,  1003.) 

1.  False  imprisonment  under  Illegal  order  of  fiscal  court— Liability  of 
sheriff  and  deputies— Damages— Appellant  was  a  member  of  the  fiscal  court 
of  Bath  county,  and  brought  this  action  against  appellees,  a  justice  of  the 
peace,  charging  that  be  advised  and  procured  his  arrest  under  an  illegal  writ- 
Issued  by  the  clerk  of  the  county  court;  also  against  the  sheriff  and  his 
deputy  for  the  false  arrest  made  by  the  deputy.  The  first  paragraph  of  the- 
Answer  traverses  the  allegations  of  the  petition,  and  the  second  paragraph  of 
the  answer  alleges  that  there  being  a  vacancy  in  the  office  of  oounty  treas- 
urer, three  of  the  justices  requested  the  county  judge  to  call  a  special  session 
of  the  fiscal  court  to  fill  the  vacancy,  but  tbe  county  judge  refused  to  do  so, 
whereupon  three  of  said  justices,  being  a  majority  of  the  justices  in  com- 
mission, had  the  county  clerk  to  issue  a  summons  calling  the  justices  to  as- 
semble in  special  session,  but  appellant  refused  to  attend,  whereupon  the 
clerk  issued  an  order  of  arrest  for  appellant,  which  was  executed  by  th& 
deputy  sheriff  by  placing  bim  under  arrest  until  he  was  released  by  writ  of 
babaes  corpus.  The  court  overruled  a  demurrer  to  tbe  answer,  and  appel- 
lant declining  to  plead  further,  dismi88ed  the  petition,  from  which  thia 
appeal  is  prosecuted.  Held— That  under  section  188S,  Kentucky  Statutes, 
the  justices  of  the  peace  bad  no  authority  to  call  a  meeting  of  the  court  when 
the  county  judge  refuses  to  act,  and  the  act  of  three  justices  essaying  to  act 
as  a  fiscal  court  were  without  authority  to  issue  the  process  under  which  ap- 
pellant was  arrested.  It  was  void,  and  all  the  justices  acting  as  tbe  court  are 
responsible  for  its  issuance.  As  the  officer  to  whose  bands  the  void  prooesa 
came  was  bound  to  know,  and  did  know,  from  the  face  of  the  writ  in  thia 
Instanee,  tbat  tbe  court  issuing  it  lacked  jurisdiction,  it  afforded  him  no 
protection,  and  he  is  also  liable.  Tbe  sheriff  is  liable  under  the  allegation 
tbat  he  advised,  requested  and  caused  tbe  illegal  arrest  of  appellant,  and  also 
because  as  principal,  he  is  liable  for  the  acts  of  bis  deputy  done  under  color 
of  his  office.  A  writ  issued  by  a  court  without  jurisdiction  affords  no  pro- 
tection to  an  officer  executing  it. 

2.  Pleading— An  answer  which  groups  the  allegations  of  the  petition,  and 
does  not  deny  them  separately,  is  insufficient,  but  this  fact  was  immaterial 
as  tbe  court  evidently  based  its  action  on  the  merits  of  the  defense  set  up  io^ 
the  second  paragraph  of  the  answer. 

Alex.  Conner  and  C.  W.  Goodpastor  for  appellant. 

R.  Gudgell  &  Son  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  lostituted  in  the  Bath  Circuit  Court  by  the  appellant,  W. 
R.  Stephens,  to  recover  damages  of  tbe  appellees,  Charles  Wilson,  J.  M. 
Atchison  and  S.  C.  Bascoiii,  Jr.,  for  false  imprisonment.  The  petition 
states  that  "on  the  4th  day  of  December.  1901,  tbe  defendants,  Charles  Wil- 
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SOD  and  J.  M.  Atohison,  in  Bath  county,  Kentucky,  wrongfully,  and  with- 
out authority  of  law,  and  against  his  will  and  consent,  adylsed,  requested 
and  caused  their  co-defendant,  S.  C.  Basoom,  Jr.,  to  assault  and  forcibly 
arrest  and  take  into  custody  and  imprison  the  plaintiff  (appellant),  W.  R. 
Stephens,  and  that  said  S.  G.  Basoom,  Jr.,  did,  on  said  day.  in  the  town  of 
Salt  Lick,  Bath  county,  Kentucky,  against  appellant's  will  and  consent, 
wrongfully,  and  without  authority  of  law,  assault  and  forcibly  arrest  and 
take  the  plaintiff  (appellant)  into  his  custody,  and  Imprisoned  him,  and 
forcibly,  and  against  his  will  and  consent,  took  him  from  the  town  of  Salt- 
Lick  to  the  town  of  Owingsville,  Bath  county,  Kentucky,  a  distance  of. 
some  nine  miles,  and  there  detained  and  kept  him  in  his  custody,  and  im- 
prisoned him  for  the  period  of  about  five  hours,  until  appellant  was  finally- 
released  from  imprisonment  upon  a  writ  of  ha\^as  corpus." 

For  this  injury  appellant  prayed  judgment  against  the  defendants  in  the 
sum  of  I5«000.  A  general  demurrer  to  the  petition  having  been  overruled, 
appellees,  Charles  Wilson  and  J.  M.  Atchison,  filed  a  joint  answer,  intended 
to  be  a  traverse,  but  which,  we  think,  is  in  conflict  with  that  provision  of 
the  Code  requiring  that  each  material  allegation  which  it  is  proposed  to 
controvert  shall  he  specifically  denied.  The  answer  merely  groups  the  alle- 
gations of  the  petition  together,  and  denies  them  as  a  whole. 

S.  C.  Bascom,  Jr.,  filed  a  separate  answer,  the  first  paragraph  of  which  is, 
practically,  a  counterpart  of  the  answer  of  his  co-defendants,  Wilson  and 
Atchison,  and  bad  for  the  same  reason.  The  second  paragraph  undertakes 
to  justify  the  arrest  of  appellant  by  stating,  in  substance,  that  he  was  the 
deputy  sheriff  of  Bath  county,  and  there  came  to  his  hands,  as  such  ofiScer, 
a  warrant  of  arrest  for  the  plaintiff  (appellant).  W.  R.  Stephens,  issued  by 
the  clerk  of  the  Bath  County  Fiscal  Court,  dated  December  8,  1901.  directed 
to  the  sheriff  of  Bath  county,  and  commanding  him  to  arrest  appellant  and 
have  him  at  the  courthouse  in  Owingsville,  Ky.,  at  10  a.  m. ,  December  4, 
1901,  to  attend  a  session  of  the  Bath  Fiscal  Court  (appellant  being  a  mem- 
ber of  the  court),  as  well  as  answer  for  contempt  in  not  obeying  the  sum- 
mons served  upon  him  to  attend  the  session  held  on  the  8d  day  of  December, 
1901;  that  under  this  warrant  he  arrested  appellant,  who  refused  to  give 
ball,  requesting  to  be  put  in  jail,  which  was  not  done,  he  being  afterwards 
released  on  a  writ  of  habeas  corpus;  that  all  of  the  acts  done  by  appellee 
under  this  warrant  were  done  by  him  In  good  faith,  and  in  his  ofiSclal 
capacity  as  deputy  sheriff.  • 

A  demurrer  to  this  paragraph  having  been  overruled,  appellant  excepted. 
Afterwards  the  appellees,  Wilson  and  Atchison,  filed  an  amended  answer,  in 
which  they  state,  in  substance,  there  being  a  vacancy  in  the  office  of  county 
treasurer  for  Bath  county,  appellee,  Charles  Wilson,  and  two  other  justices  of 
the  peace  of  Bath  county  requested  the  county  judge,  John  A.  Daugherty, 
to  call  a  special  session  of  the  fiscal  court  to  fill  it;  this  being  refused » 
Charles  Wilson  and  the  two  other  justices  of  the  peace,  who  constituted 
three  of  the  five  justices  holding  oflSce  in  Bath  county,  met,  elected  one  of 
their  number  chairman,  served  notice  on  appellant,  who  was  also  a  justice 
of  the  peace  of  Bach  county,  requiring  him  to  attend  the  meeting  thus  in- 
stituted; appellant  having  failed  to  do  so,  these  three  caused  the  clerk  of  the 
county  court  to  issue  a  warrant  of  arrest  against  appellant,  directed  to  tho 

vol.  24—116 
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sfaeriff  of  Batb  oounty,  requiring  that  offie<«r  to  arrest  and  bring  blm  before 
the  oonrt  on  tbe  4tb  day  of  December,  1901,  In  oider  to  make  a  quorum  of 
tbe  flfloal  oonrt  of  Batb  oounty. 

This  warrant  of  arrest  tbus  Issued  oame  to  tbe  bands  of  S.  G.  Bascom,  Jr., 
deputy  sberifT  for  appellee,  J.  M.  Atoblson,  tbe  sheriff  of  Batb  county.  In 
pursuance  of  tbe  warrant  the  officer  took  appellant  Into  his  custody  and 
brought  bim  to  Owingsvllle,  where  he  was  released  on  a  writ  of  habeas 
oorpus. 

Appellant's  demurrers  to  the  second  paragraphs  of  tbe  answers  having 
been  overruled,  he  declined  to  plead  further,  whereupon  the  court  dismissed 
bis  petition,  and  be  has  prayed  an  appeal  to  this  court. 

Appellees  contend  that  this  case  should  be  affirmed  because  the  first  para- 
graphs of  the  answers  traverse  the  material  allegations  of  the  petition,  and, 
therefore,  it  was  incumbent  upon  appellant,  who  was  the  plaintiff  below, 
to  Introduce  evidence  In  support  of  Its  allegations;  that  he  having  failed  to  do 
so, the  judgment  of  dismissal  should  be  affirmed.  This  contention  may  be  dis- 
posed of  by  repeating  what  we  have  already  said,  that  tbe  first  paragraphs  of 
the  answers  are  bad,  for  the  reasons  stated,  and  made  no  issue  between  appel- 
lees and  appellant;  moreover,  the  court  rendered  judgment  on  tbe  pleadings, 
and  if  appellees'  contention,  that  there  were  Issues  of  fact  raised  by  the  first 
paragraphs  of  the  answers  be  sound,  no  opportunity  was  afforded  appellant 
to  Introduce  his  evidence  In  support  of  bis  petition,  the  court  evidently 
believing  that  the  merits  of  the  case  turned  upon  the  facts  alleged  in  the 
second  paragraphs  of  the  answers,  and  that  these  constituted  a  valid  defense 
to  appellant's  oauFe  of  action. 

The  pleadings  show  there  are  five  justices  of  the  peace  of  Batb  oounty; 
these,  together  with  tbe  county  judge,  constitute  the  fiscal  court.  The  fol- 
lowing sections  of  tbe  Kentucky  Statutes  are  material  to  the  solution  of  the 
questions  before  us: 

**  Section  1833.  £acb  county  in  tbe  Commonwealth  of  Kentucky  shall  have 
a  flfcal  court,  which  f^ball  confiist  of  the  judge  of  the  oounty  court  and  the 
jastices  of  the  pfacd  of  (aid  county,  and  their  successors  in  ofiSce,  in  which 
court  the  judge  of  the  county  court  shall  preside  if  present.  If  said  judge 
is  not  present,  and  can  not  preside,  then  a  majority  of  tbe  justices  of  the 
peace  shall  elect  one  of  their  number  to  preside;  said  justice  so  elected  to 
act  as  judge  of  said  court  during  the  absence  or  inability  of  the  oounty  judge 
to  f)re8lde.    •    *    • 

"Section  18)i4.  Unless  otherwise  provided  by  law  the  corporate  powers  of 
tbe  several  counties  of  this  State  fhall  be  exercised  by  tbe  fiscal  courts 
thereof  respectively. 

"Section  1836.  The  county  judge  shall  be  the  presiding  judge  of  the  fiscal 
court,  preserve  order,  and  may  fine  and  Imprison  for  contempt  of  court,  the 
same  as  when  presiding  as  judgd  of  the  oounty  court;  and  in  the  absence  of 
the  county  judge,  or  when  he  con  not  preside,  the  justice  elected  in  his  stead 
while  slttin<i;  shall  have  the  same  powers  as  the  judge  of  the  county  court 
when  presiding  as  a  member  of  the  fiscal  court. 

"Section  1887.  Not  less  than  a  majority  of  the  members  of  the  fiscal  court 
shall  constitute  a  quorum  for  the  transaction  of  business,  and  no  proposi- 
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tioD  shall  be  adopted  unless  by  a  conourrenoe  of  at  least  a  majority  of  the 
^ourt  present. ' ' 

"Section  1888.  The  fiscal  court  shall  be  a  court  of  record,  and  shall  hold 
two  regular  terms  in  each  year,  commencing  on  the  first  Tuesday  of  April 
-and  October,  and  continue  until  the  business  of  the  court  Is  disposed  of. 
But  the  county  court  of  any  county  may,  by  an  order  of  record,  fix  a  differ- 
■ent  date  for  the  commencement  of  said  terms:  Provided,  That  on«  of  said 
terms  shall  be  held  in  October.  The  county  judge  shall  have  the  power  to 
"Oall  a  special  term  of  said  court  for  the  transaction  of  any  business  of  which 
the  court  has  jurisdiction.  Whenever  the  necessity  exists  for  a  special  ses- 
aion,  and  when  the  county  judge  is  unable  to  act,  the  special  session  may  be 
called  by  a  majority  of  the  court. ' ' 

This  court,  in  the  case  of  Bath  County,  By,  &o.  v.  Daugherty,  Com'r, 
•&0.,  24  Ky.  Law  Rep.,  850,  held  that  the  fiscal  court  of  Bath  county  con- 
sisted of  six  members,  and  that  three  did  not  constitute  a  quorum  for  the 
transaction  of  business.  The  case  cited  had  under  consideration  the  same 
meeting  of  the  fiscal  court  of  Bath  county  which  is  now  under  discussion. 
It  having  come  up  upon  another  question  growing  out  of  the  acts  of  the 
minority. 

The  legality  or  illegality  of  the  issuance  of  the  warrant  of  arrest  for  appel- 
lant, and  his  arrest  thereunder,  turns  upon  the  powers  of  the  three  justices 
who  essayed  to  hold  the  term  of  the  fiscal  court  of  Bath  county.  The  statute 
creating  fiscal  courts  nowhere  authorixes  them,  even  when  properly  organ* 
ized,  to  issue  warrants  of  arrest  for  absent  members,  to  enforce  their  attend* 
ance.  It  is  urged,  however,  that  appellees  were  authorized  to  issue  the 
warrant  of  arrest  in  question  under  the  provisions  of  article  17,  chapter  88 
of  the  General  Statutes,  relating  to  county  courts.  The  pertinent  parts  of 
this  statute  are  as  follows: 

''Section  1.  Tl;e  county  judge  in  each  county  shall  hold  the  county  court 
on  the  days  prescribed  by  law;  but  at  the  court  of  claims,  which  shall  be 
held  once  in  each  year,  the  justices  of  the  peace  of  the  county  shall  be  asso- 
ciated with  him  and  constitute  the  court,  a  majority  of  whom  shall  consti* 
tute  a  quorum  for  the  transaction  of  business,  which  shall  be  confined  to 
laying  the  county  levy,  appropriating  money,  and  transacting  other  finan- 
cial business  of  the  county. 

'*  Section  8.  The  justices  of  the  peace  may  be  summoned  by  the  county 
Judge  to  attend  at  any  term  of  the  court,  and  as  many  as  attend  upon  such 
summons,  or  at  the  regular  court  of  claims,  and  assist  in  transacting  busi- 
ness in  court  shall  be  allowed  fS  each  per  day,  to  be  paid  out  of  the  county 
levy.  If  a  majority  of  the  justices  fail  to  attend  the  court  of  claims,  or  any 
other  court  for  which  they  have  been  summoned,  the  court  may  be  adjourned 
from  day  to  day  until  a  quorum  is  attained,  for  which  purpose  attaohmenta 
may  be  Issued  against  those  delinquent." 

It  does  not  require  any  argument  to  show  that  the  provision  for  enforuing 
the  attendance  of  the  justices  by  attachment  on  sessions  of  the  court  of 
claims  has  no  application  to  the  fiscal  court,  which  is  created  by  a  different 
statute,  although  the  powers  of  the  fiscal  court  are  largely  the  same  as  those 
of  tbe'court  of  claims,  which  it  superseded.  The  court  of  claims  could  only 
be  called  in  special  session  by  the  county  judge,  and  there  was  no  provisi4)D 
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for  this  to  be  done  by  the  justioee,  Id  default  of  aotlOD  Id  this  regard,  hy 
tbe  connty  Jndge. 

We  coDolude,  tbeo,  that  the  three  jnstioea  who  undertook  to  bold,  or  en- 
foroe  the  holding,  of  a  speolal  session  of  the  flsoal  court  of  Bath  county  wer^- 
without  jurisdiction  to  Issue  the  warrant  for  the  arrest  of  appellant,  and 
that  the  appellee,  Charles  Wilson,  who  constituted  apart  of  the  minority 
essaying^  aot,  is  liable  for  the  Illegal  issuance  of  the  void  process. 

This  court  in  the  case  of  BevllI,  Stribling,  Foster  and  Martin  v.  Pettlt,  ^ 
Metcalfe.  814.  said  :  ''The  seneral  principle  whieli  exempts  judicial  officers  of  > 
all  grades  from  answering  in  a  private  aoiion  fur  any  judgment  given  in 
the  due  course  of  the  administration  of  justice  is  well  settled.    This  court- 
has  frequently  decided  that  no  action  can  be  supported  against  any  persoD^ 
acting  judicially  within  the  limit  of  bis  jurisdiction,  although  he  should 
act  Illegally  or  erroneously,  unless  he  has  acted  from  Impure  or  corrupt  mo- 
tives.    There  are  then  two  distinct  classes  of  oases  to  which  this  principle  of 
judicial  protection  does  not  apply :  First,  where  a  person  having  a  special  or- 
llmited  judicial  authority  does  any  aot  beyond  tbe  scope  of  his  authority; 
and,  secondly,  where,  although  acting  within  the  limit  of  bis  jurisdiction, 
he  is  actuated  by  malicious  or  corrupt  motives.    In  either  ca(«  the  judge  or 
magistrate  renders  himself  liable  as  a  trespasser  to  tbe  party  Injured." 

Again,  the  court.  In  the  oase  cited,  said :  "If,  as  said  in  the  case  of  Cable- 
V.  Cooper,  15  Johnson  Hep.,  167,  'every  tribunal  proceeding  under  speoiak 
and  limited  powers  decides  at  its  peril,'  it  must  necessarily  follow  that  any. 
person  aiding,  advising  or  procuring  the  tribunal  to  transcend  its  jurisdic- 
tion and  exercise  powers  not  conferred  by  law,  acts  also  at  bis  peril.  Tbe- 
prlvlleges  of  a  judicial  officer  do  not  exempt  him  from  liability  for  any  in- 
jurious act  done  beyond  tbe  limit  of  his  authority." 

It  is  claimed  for  appellee,  S.  C.  Bascom,  Jr.,  that  although  the  warrant 
of  arrest  may  have  been  Issued  without  authority  it  protects  him,  inasmuch 
as  it  was  apparently  valid,  and  he  acted  in  good  faith  in  its  execution.  Thla 
oontention  can  not  be  upheld.  An  officer  is  only  protected  by  prooess  ap- 
parently valid  when  it  is  issued  from  a  court  having  jurisdiction  to  issue  it. 
Where  the  court  issuing  the  Invalid  prooess  is  without  jurisdiction  of  the 
cause,  then  the  process  affords  the  officer  who  executes  it  no  protection,  no 
matter  with  what  good  faith  be  may  act  in  the  premises. 

In  the  case  of  the  State  v.  Shacklett,  87  Mo.,  280,  the  rule  is  laid  down 
thus:  "Now  where  the  court  has  no  jurisdiction  of  the  cause,  there  the* 
officer  is  not  obliged  to  obey,  and  if  be  does,  it  is  at  his  peril,  though  he  do 
it  by  virtue  of  an  execution,  or  other  piocess  directed  to  him,  a  void  author- 
ity being  the  same  as  none  at  all.  And  a  sheriff  is  bound  to  inquire  Into 
the  authority  of  a  court  that  issues  a  writ,  and  he  is  liable  for  its  execution 
when  it  is  Issued  by  a  court  having  no  jurisdiction.  (Brown  v.  Hender- 
son, 1  Mo.,  184;  case  of  the  Marshalsea,  10  Coke,  160;  Brown  v.  Compton, 
8  T.  R.,  494;  Mayer  v.  Morgan,  7  Martin,  N.  S..  2;  8  Bao.  Abr.,  dOl.)  The 
officer  is  bound  to  know  tbe  law,  and  if  he  executes  prooess  which  is  void, 
emanating  from  a  court,  or  officer,  having  no  jurisdiction,  he  aots  at  hie 
peril,  and  will  not  be  protected." 

In  Cooley  on  Torts,  page  1779,  it  is  said:  ''Excepting  tbe  oases  already 
named,  and  a  few  more  which  will  be  referred  to  further  on,  whoever  would 
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:ja8tify  an  arrest  niDSt  have  legal  prooesB  duly  emanating  from  some  Jndlolal 
anthority.  This  prooeas  must  be  pleaded,  and  it  must  bave  certain  requis- 
ites  in  order  to  render  it  available  as  a  defense.  Speaking  generally,  these 
Tequisites  are  the  folloiiving :  '*It  must  have  been  issoed  by  a  oourt  or  offloer 
baying  authority  of  law  to  issue  suoh  process,  and  there  must  be  nothing  on 
the  face  of  the  process  apprisiog  the  ofOoer  to  whom  it  is  delivered  for  ser- 
vice that  in  the  particular  cause  there  was  no  authority  for  Issuing  it. 
When  the  process  will  bear  this  test  the  ofScer  is  protected  in  obeying  Iti 
-commands.  ^* 

In  the  case  of  Kilboum  v.  Thompson,  108  U.  S.,  168,  the  plaintiff  bad 
been  imprisoned  by  the  sergeant-at-arms  of  the  house  of  representatives  at 
'Washington,  under  a  warrant  issued  by  the  speaker  of  the  house.  It  being 
shown,  however,  that  the  warrant  was  wrongfully  issued,  in  excess  of  the 
jurisdiction  of  the  house,  the  sergeant-at-arms  was  held  liable  for  false  im- 
prisonment. 

In  the  American  and  English  Encydopsedta  of  Law  (2d  edition,  volume  19, 
title. "False  Imprisonment,"  pages  768-8),  it  is  said :  "If  an  ofiScer  executes  a 
warrant  of  arrent,  invalid  on  its  face,  he  is  liable  in  damages  for  false  im- 
prisonment. Where,  therefore,  it  appears  on  the  face  of  the  process  that  the 
magistrate  Issuing  it  has  not  jurisdiction  of  the  person  of  the  plaintiff,  or 
the  subject-matter  of  the  suit,  the  officer  executing  it  is  a  trespasser,  and  is 
liable  in  action  for  damages  for  false  imprisonment.  It  has  been  said, 
indeed,  that  an  officer  is  bound,  or  will  be  presumed,  to  know  the  jurisdic- 
tion of  the  court  whose  officer  he  is,  and  that  if  he  acts  In  obedience  to  a 
precept  which  the  court  has  no  jurisdiction  to  issue,  he  will  not  be  protected 
In  false  iioprisonment.  (Also  the  authority  cited  in  tfae  notes  in  support 
of  the  foregoing  text. )" 

In  the  case  of  Savaoool  v.  Bough  ton,  31  American  Decisions,  181,  in 
which  the  authorities  are  exhaustilvely  reviewed,  the  court  adduced  the  fol- 
lowing rule:  "Where  an  inferior  court  has  not  jurisdiction  of  the  subject- 
matter,  or  having  it,  has  not  jurisdiction  of  the  person  of  the  defendant,  all 
Its  proceedings  are  absolutely  void.  Neither  the  members  of  the  court 
nor  the  plaintiff  (if  he  procured  or  assented  to  the  proceedings)  can  de- 
rive any  protection  from  them  when  prosecuted  by  a  party  aggrieved 
thereby.  If  a  mere  ministerial  officer  executes  any  process,  upon  the  face  of 
'Which  it  appears  that  the  court  which  issued  it  had  not  jurisdiction  of  the 
*«ubJeot- matter,  or  of  the  person  against  whom  it  is  directed,  suoh  process 
will  afford  him  no  protection  for  acts  done  under  it." 

As  the  three  justices  essaying  to  act  as  a  fiscal  court  of  Bath  county  were 

without  authority  to  issue  the  process  under  which  appellant  was  arrested, 

it  was  void,  and  all  the  justices  acting  as  the  court  are  responsible  for  its 

Issuance.    As  the  officer  to  whose  hands  the  void  process  came  was  bound  to 

know,  and  did  know,  from  the  face  of  the  writ,  in  this  instance,  that  the 

^court  issuing  it  lacked  jurisdiction,  it  affords  him  no  protection,  and  be  is 

-also  liable.    Appellee,  J.  M.  Atchison,  is  liable  under  the  allegation  that  be 

-advised,  requested  and  caused  the  illegal  arrest  of  appellant.    (BeviU,  &o. 

T.  Pettit,  before  cited.)    And  also  because,  as  principal,  be  is  liable  for  the 

•«ots  of  bii  deputy  done  under  color  of  his  office. 

Wherefore,  the  case  is  reversed  for  proceedings  consistent  with  this  opinion. 
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WRIGHT  T.  COMMONWEALTH. 
(Filed  March  4,  1908— Not  to  be  reported.) 

1.  CrinilDa]  law— InsaDlty—ETldenoe— Appellant  was  iDdioted  and  con- 
vloted  of  the  murder  of  B.  The  defense  was  that  tlie  accused  was  Insane  at 
the  time  he  committed  the  act.  The  proof  showed  that  the  difficulty  arose 
In  a  saloon  over  a  f;ame  of  cards,  and  that  appellant  shot  and  killed  B. 
while  he  was  sitting  down  at  the  table.  Errors  in  the  admission  and  rejec- 
tion of  evidence  prejudicial  to  appellant  are  relied  on  for  reversal.  This 
court  will  not  disturb  the  action  of  the  lower  court  in  admitting  testimony 
as  to  hereditary  taint  or  as  to  the  propriety  of  giving  an  instruction  on  in- 
sanity. A  witness  was  asked  if  there  was  any  evidence  in  the  room  of  any 
ill-feeling  or  hostility  between  B.  and  appellant:  again,  a  witness  was  asked 
if,  so  far  as  he  could  understand  at  the  time,  there  was  any  cause  apparent 
for  any  of  these  difficulties  of  which  you  have  spoken.  This  question  fol- 
lowed the  testimony  tending  to  show  that  appellant  had  had  previous  diffi- 
culties. These  witnesses  were  introduced  not  as  experts,  but  to  prove  facts. 
When  witnesses  detailed  the  facts  with  reference  to  the  acts,  it  was  the 
province  of  the  jury  to  determine  whether  or  not  there  was  any  cause  there- 
for, and  it  was  quite  as  competent  to  do  so  as  were  the  witnesses  who  de- 
tailed the  facts.  It  was  not  error  to  refuse  to  permit  a  witness  who  had 
been  teacher  of  appellant  when  a  small  boy  to  testify  as  to  the  cause  for  the 
violent  conduct  of  appellant  toward  his  playmates,  which  had  been  detailed. 
It  was  for  the  jury  to  determine  from  the  facts  whether  there  was  any  cause 
for  such  conduct.  It  was  not  error  to  permit  witnesses  who  were  acquainted 
with  appellant  to  give  their  opinion  as  to  his  mental  condition.  The  court 
properly  refused  to  permit  to  be  read  in  evidence  the  diagram  of  appellant'^ 
family  tree  in  so  far  as  the  writing  thereon  in  red  ink  indicated  members  of 
the  family  who  were  tainted  with  insanity.  Such  facts  were  proved  by  com- 
petent evidence.  The  court  properly  refused  to  allow  an  expert  witness  to 
answer  the  question  as  to  what  would  be  the  likelihood  of  one  with  such 
heredity,  the  probability  of  one  with  such  heredity  being  injured  by  the  ex- 
cessive use  of  liquor  over  one  with  an  ordinary  heredity.  It  having  been 
proven  by  witnesses  that  appellant  had  been  careless  in  using  and  keeping 
his  money,  it  was  competent  in  rebuttal  to  prove  by  a  banker  that  he  main- 
tained business  habits  and  kept  his  cash  In  bank.  It  was  not  error  to  refuse 
to  allow  appellant  to  prove  by  tradition  the  insanity  of  an  ancestor.  Such 
testimony  is  hearsay. 

8.  Instructions- The  lower  court  properly  instructed  the  jury  that  if  they 
should  believe  from  the  evidence  that  the  appellant's  lack  of  reason  to  know 
right  from  wrong,  or  such  insufficient  will  power  to  govern  his  actions  or  to- 
control  his  impulses,  arose  alone  from  voluntary  drunkenness,  but  not  from 
unsoundness  of  mind,  they  should   not  acquit  on   the  ground  of  insanity. 
The  court  properly  told  the  jury  in  an   instruction  thisb  before  they  could 
convict  appellant  they  should  believe  that  each  and  tvk*ry  element  to  con- 
stitute guilt  as  set  out  in  the  instructions  had  been  proven  beyond  a  reason- 
able doubt;    and  while  insanity  was  a   defense,  it  was  incumbent  on   the 
defense  to  prove  its  existence  to  the  satisfaction  of  the  jury,  and  if  on  the 
whole  case  its  existence  was  proven,  it  was   their  duty  to  acquit.    It  was. 
not  error  to  refuse  to  give  an  instruction  which  would  authorize  the  jury  to* 
apquit  on  the  ground  of  insanity  if  the  defendant  proved  Its  probable  ezlst'^ 
ence.    The  instructions  given  were  correct. 

Breckinridge  &  Shelby,  N.  C.  Fisher  and  E.  M.  Dickson  for  appellants 

C.  J.  Bronston  for  appellee. 
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Appeal  from  BourboD  Circuit  Court.      * 
OpinloD  of  the  court  by  Judge  Payuter. 

Apuellaut  was  ludloted  and  couvloted  of  the  murder  of  Tbos.  Butler.  The 
defense  was  that  the  accused  was  insane  at  the  time  be  committed  the  act. 
It  is  a  remarkable  case,  in  that  the  testimony  showed  so  much  hereditary 
insanity  and  so  many  persons  of  feeble  or  diseased  minds  in  bis  family.  In 
that  respect  it  is  probably  the  most  remarkable  case  Hver  brought  to  the 
attention  of  this  court. 

As  to  whether  the  appellant  was  insane  at  the  time  he  committed  the  act 
was  a  question  for  the  jury,  and  its  verdict  must  be  accepted  as  conclusive 
on  the  question  unless  some  error  occurred  at  the  trial  which  prejudiced  his 
substantial  rights.  It  is  only  where  such  error  exists  that  this  court  is 
authorized  to  reverse  a  case. 

The  appellant  was  a  farmer,  living  near  the  city  of  Paris.  In  the  same 
neighborhood  lived  the  deceased.  By  invitation  the  deceased  engaged  in  a 
game  of  cards  with  the  appellant  and  others.  During  the  progress  of  the 
game  the  appellaut  accused  the  deceased  of  ''renigging,"  and  claimed  the 
right  to  count  two  points  against  him  for  that  reason.  The  deceased  denied 
that  he  had  "renigged,"  and  questioned  the  appellant's  right  to  count  two 
against  him.  Thereupon  the  appellant,  while  arising  from  the  table,  drew 
his  pistol  and  told  the  deceased  that  he  was  a  liar,  and  that  he  would  show 
him  whether  he  would  count  two  ngainst  him.  While  the  deceased  was  still 
sitting  in  his  chair  appellant  died,  and  as  he  was  endeavoring  to  get  up  from 
his  chair  the  appellant  shot  him  twice  in  the  back,  from  which  he  shortly 
thereafter  died.  It  occurred  in  the  back  room  of  a  saloon,  and  when  the 
owner  of  it  accosted  the  appellant,  saying,  "you  have  ruined  me  and  yourself , 
too,"  ho  replied,  "I  shot  in  self-defense."  He  wos  taken  into  custody,  and 
again  cluimed  that  be  had  shot  in  self-defense,  and  continued  to  make  that 
claim.  One  witness  was  Introduced,  who  testified  that  the  appellant  had 
threatened  to  kill  some  of  the  Butler  family,  of  which  deceased  was  a  mem- 
ber. 

The  testimony  tended  to  show  that  the  appellant  had  been  drinking  and 
was  under  the  Influence  of  liquor,  but  not  to  such  an  extent  as  to  make  him 
stagger  or  render  him  unable  to  walk  or  talk  with  distlnotnesH.  It  also  con- 
duces to  show  that  he  had  been  addicted,  more  or  less,  to  the  use  of  liquor 
for  a  great  many  years,  and  had  had  quite  a  number  of  difSoulties;  that  in 
his  early  school  days  he  had  had  trouble  with  his  playmates  at  school,  etc. 

A  reversal  of  the  case  is  sought  on  the  ground  that  the  court  erred  in  ad- 
mitting improper  testimony  and  in  rejecting  competent  evidence,  and  because 
the  court  did  not  give  the  jury  the  law  of  the  case.  It  was  urged  by  the 
Commonwealth  that  no  testimony  as  to  hereditary  taint,  or  as  to  the  effect 
which  the  previous  habits  of  the  appellant  had  in  producing  mental  aberra- 
tion, should  have  been  permitted  to  go  to  the  jury,  and  that  no  instruction 
on  insanity  should  have  been  given.  As  to  this  question,  without  discuss- 
ing it,  we  assume  the  court  acted  properly,  and  we  will  consider  the  alleged 
errors  upon  that  assumption. 

The  killing  took  place  in  the  back  room  of  the  saloon,  and  a  witness  was 
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asked  the  following  question  :  "Was  there  any  evidence  in  that  back  room 


1840  WBIGHT  V.  COMMONWEALTH. 

or  Id   the  front  room   of  any   ill-feeling  or  hostility  between  Bntler  and 
Wright?" 

▲gain,  a  witness  was  aeked:  '*So  far  as  you  oould  see  or  understand  at 
the  time,  was  there  any  cause  apparent  to  you  for  any  of  these  difficulties 
of  which  you  have  spoken?" 

This  question  followed  the  testimony  tending  to  show  that  the  appellant 
had  had  previous  difficulties.  These  witnesses  were  introduced,  not  as  ex- 
perts, but  to  prove  facts.  When  witnesses  detailed  the  facts  with  reference 
io  the  acts  it  was  the  province  of  the  jury  to  determine  whether  or  nut  thei« 
v^as  any  cause  therefor,  and  it  was  quite  as  competent  to  do  so  as  were  the 
witnesses  who  detailed  the  facts. 

McGlure,  who  was  the  teacher  of  the  appellant  when  quite  a  small  boy, 
but  who  does  not  seem  to  have  known  him  since  that  time,  was  not  per- 
mitted to  express  an  opinion  as  to  whether  there  was  any  cause  for  the  vio- 
lent conduct  of  the  appellant  towards  his  playmates  at  school,  he  having 
testified  to  such  conduct.  It  is  insisted  that  he  should  have  been  permitted 
to  testify  as  to  whether  there  was  any  cause  for  such  conduct.  It  was  the 
province  of  the  jury  to  determine  from  the  facts  detailed  by  the  witness 
whether  there  was  any  cause  for  such  conduct. 

Woodward  and  some  others  were  introduced  as  nonexperts,  and  gave  their 
opinion  as  to  the  insanity  of  the  appellant.  It  Is  claimed  that  these  certain 
witnesses  did^  not  show  themselves  sufficiently  well  acquainted  with  the  ap- 
pellant to  entitle  them  to  give  their  opinions.  When  witnesses  are  ac- 
quainted with  an  accused  they  are  entitled  to  give  their  opinion  as  to  his 
mental  condition.  (Brown  v.  Commonwealth,  14  Bush,  — .)  In  our 
opinion  the  witnesses  were  qualified  to  express  their  opinions.  When 
they  gave  the  facts  with  reference  to  their  acquaintanceship  the  jury 
oould  judge  as  to  the  quality  and  value  of  their  testimony.  The  appellant 
complains  of  the  refusal  of  the  court  to  allow  the  use  of  a  diagram  or  family 
tree  of  his  family,  upon  which  were  wrltt>en  in  red  ink  statements  of  what 
members  of  the  family  had  been  of  unsound  mind,  and  who  of  them  had 
been  sent  to  the  asylum,  etc.  The  court  refused  to  admit  the  diagram  as 
evidence  with  the  statements  on  it  in  red  ink.  With  the  omission  of  these 
statements,  he  admitted  it  as  evidence.  We  are  of  the  opinion  that  the 
oourt  properly  ruled  upon  this  question.  The  defendant.  In  the  proper  way, 
proceeded  to  introduce  proof  as  to  the  unsoundness  of  mind,  etc.,  of  the 
various  members  of  the  family,  and  all  of  the  statements  on  the  diagram 
were  proven  with  elaboration. 

The  court  refused  to  allow  an  expert  witness  to  answer  the  following  ques- 
tion:  "What  would  be  the  likelihood  of  one  with  such  heredity,  the  prob- 
ability of  one  with  such  heredity,  being  injured  by  the  excessive  use  of 
liquor  over  one  with  an  ordinary  heredity?" 

Testimony  had  been  admitted  as  to  the  effect  of  hereditary  taint  and  like- 
ivise  as  to  the  effect  of  the  excessive  use  of  liquor  and  tobaooo  upon  the  mind 
of  one  so  tainted  and  upon  the  minds  of  others.  The  jury  had  the  full  beo- 
oflt  of  the  testimony  as  to  the  effect  of  hereditary  taint  and  theexoessive 
tise  of  whisky  and  tobacco  upon  the  mind  of  one  so  tainted,  and  it  seems  to 
us  it  would  have  served  no  purpose  to  have  allowed  a  oomparlsoo  betweeo 
the  effect  of  such  use  of  liquor  upon  the  xnind  of  one  with  snob  bexedlty  and 
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\ipon  one  without  It.  Had  the  question  been  proper,  the  refusal  to  permit 
It  to  be  answered  under  the  oiroumstanoes  would  not  have  been  prejudicial 
to  the  appellant,  beoause  of  the  previous  testimony  which  had  been  admitted 
on  the  subject.  We  are  of  the  opinion  that  Sid  Stout's  testimony  was  prop- 
erly offered  In  rebuttal. 

It  was  endeavored  to  be  shown  by  the  defense  that  appellant  had  been 
oareless  in  usinff  and  keeping  his  money  as  an  evidence  of  unsoundness  of 
mind.  The  books  of  the  bank  where  he  kept  his  money  were  introduced  to 
rebut  that  testimony  by  showing  that  he  maintained  busineHS  habits  and 
kept  his  cash  in  the  bank.  For  that  purpose  it  was  certainly  competent. 
The  appellant  belonged  to  a  branch  of  the  family  descended  from  Mrs.  John 
Kennedy,  and  every  branch  of  the  family  which  descended  from  her  bad 
«itber  idiots,  lunatics  or  persons  with  defective  intellect.  The  court  refused 
to  allow  the  appellant  to  show  by  tradition  the  insanity  of  Mrs.  John  Ken- 
nedy and  her  ancestors.  In  our  opinion  the  court  did  not  err  in  refusing  to 
allow  this  testimony  to  be  introduced.  Insanity  is  a  fact  to  be  proven.  Had 
the  court  admitted  this  testimony  it  would  have  allowed  hearsay  evidence 
to  prove  a  collateral  fact,  hence  such  testimony  was  open  to  a  double  objec- 
tion. 

In  Walker  v.  State,  103  Ind.,  607,  the  defendant  offered  to  prove  hereditary 
Insanity  in  his  family  by  family  tradition,  and  it  was  held  that  the  evidence 
was  not  admissible,  and  was  properly  excluded  by  the  trial  court.  To  the 
eame  effect  is  People  v.  Koerner,  154  N.  Y.,  366.  In  State  v.  Hoyt,  47  Conn., 
•618,  it  was  held  that  it  was  not  allowable  for  defendant  to  prove  that  his 
father  was  reported  in  the  neighborhood  to  be  at  times  insane.  This  was 
rejected  upon  the  ground  that  insanity  is  a  fact  which  can  not  be  t)roven  by 
reputation. 

It  was  held  in  Choice  v.  State,  81  Georgia,  424,  that  family  and  neighbor- 
hood reputation  is  not  admissible  to  prove  that  accused  was  permanently 
Injured  in  his  mind  by  reason  of  a  physical  injury  which  he-  had  received. 
If  it  were  competent  to  prove  insanity  by  reputation,  it  would  be  equally  so 
to  prove  sanity  in  the  same  way.  By  such  evidence  a  philosopher  misht  be 
proven  to  be  a  fool,  and  a  fool  might  be  proven  to  be  a  man  of  genius. 

Upon  motion  of  the  Commonwealth  the  following  instruction  (No.  6)  was 
lEiven  :  "Although  the  jury  may  believe  from  the  evidence  that  the  defend- 
ant at  the  time  of  the  killing  was  without  sufficient  reason  to  know  right 
from  wrong,  or  that  he  had  not  sufficient  power  to  govern  his  actions  by 
reason  of  some  impulse  which  he  could  not  resist  or  control,  yet  if  they 
further  believe  from  the  evidence  that  such  lack  of  reason  to  know  right 
from  wrong,  or  such  insufficient  will  power  to  govern  his  actions  or  to  con- 
trol his  impulses,  arose  alone  from  voluntary  drunkenness,  but  not  from  un- 
soundness of  mind,  they  should  not  acquit  the  defendant  on  the  ground  of 
Insanity.'' 

This  court  has  repeatedly  held  that  voluntary  drunkenness  or  temporary 
insanity,  oooasioned  by  the  act  of  one  getting  drunk,  is  no  ezouse  for  the 
commission  of  homicide.  (Shannahan  v.  Commonwealth,  8  Bush,  470; 
Bishop  v.  Commonwealth,  99  Ky.  Law  Hep.,  1168.)  The  latter  case  reviews 
iflome  of  the  opinions  of  this  court  upon  the  question.  This  instrucUon  told 
the  jury  in  substance  that  if  a  lack  of  reason  upon  the  part  of  the  appellant  to 
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koow  right  from  wrong,  or  suffioient  will  power  to  govern  his  actions  or  to 
control  his  inipnlses,  arose  alone  from  voluntary  drnnkennesd,  and  not  from 
mental  unsoundness,  he  was  not  excusable  for  that  reason.  This  question 
has  been  so  often  decided  by  this  court  that  we  regard  it  as  wholly  unneces- 
sary to  discuss  it  further. 

This  court  held  in  Commonwealth  v.  Carpenter,  98  Ky.,  468,  that  the  mere 
fact  that  the  defendant  was  drunk  at  the  time  he  committed  the  offense 
with  which  he  was  charged  did  not  entitle  him  to  an  instruction  as  to  in-, 
sanity.  It  is  complained  that  the  court  erred  in  defining  "malice  afore- 
thought." The  definition  given  in  this  case  follows  the  rule  enunciated  in 
Gommonwealih  V.  Clark.  23  Ky.  Law  Eep..  1040,  and  Jolly  v.  Common- 
wealth, 22  Ey.  Law  Rep.,  1626.  It  is  also  complained  that  the  instruction 
on  the  subject  of  insanity  did  not  embody  the  law  on  that  question.  The 
court  followed  the  instriictions  in  Abbott  v.  Commonwealth,  21  Ky.  Law 
Rep.,  1S72,  and  Jolly  v.  Commonwealth. 

The  jury  was  told  in  an  instruction  that  before  they  could  convict  appel- 
lant they  should  believe  that  each  and  every  element  to  constitute  guilt  as 
set  out  In  the  i^nstruotlons  had  been  proven  beyond  a  reasonable  doubt,  and 
while  insanity  was  a  defense,  it  was  Incumbent  upon  the  defense  to  prove 
its  existence  to  the  satisfaction  of  the  jury,  and  if,  on  the  whole  case,  its  ex- 
istence was  proven,  it  was  their  duty  to  acquit.  ^ 

The  defendant  offered  an  instrnotion,  which  reads  as  follows:  "Before  the 
jury  can  cunviot  the  defendant  they  ought  to  believe  that  each  and  every 
element  necessary  to  constitute  guilt  as  set  out  in  these  instructions  haa 
been  proven  beyond  a  reasonable  doubt,  and  while  insanity  is  a  defense,  it 
is  only  incumbent  upon  the  defendant  to  prove  its  probable  existence;  and 
if,  on  the  whole  case,  its  existence  is  so  proven,  it  is  their  duty  to  acquit." 

This  court  in  numerous  cnsfs  has  held  that  before  a  jury  can  acquit  an 
atsoused  on  the  ground  of  insiDity  it  must  be  established  to  its  satisfaction. 
(Brown  v.  Commonwealth,  14  BuHh,  400;  Ball  v.  Commonwealth,  81  Ky., 
662;  Gnttrell  v.  Commonwealth,  13  Ky.  Law  Rep.,  306.) 

Should  the  court  hold  that  the  jury  would  be  authorized  to  acquit  on  the 
ground  of  insanity  if  the  defendant  proved  its  probable  existence,  it  would 
disregard  many  of  its  previous  opinions.  In  our  opinion  no  error  occurred 
at  the  trial  of  this  case  prejudicial  to  the  substantial  rights  of  the  appellant. 

Judgment  is  affirmed. 
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(Filed  March  4.  1908  ) 

Action  to  quiet  title— Bills  and  notes— Fraud— Mortgages— Jurisdiction — 
Appellant  executed  his  notes  to  appellees,  as  trustees  of  a  deposit  company, 
at  different  times  for  IS.OOO,  13,000  and  $2,331.70,  respectively,  and  in  order 
to  secure  sanje  executed  a  mortgage  on  a  tract  of  land  in  Shelby  county, 
containing  248  acres.  He  afterwards  brought  this  suit  in  Shelby  county, 
under  seccion  11,  Kentucky  Statutes,  alleging  that  said  notes  were  without 
consideration  and  obtained  by  fraud  and  misrepresentation,  and  that  same 
casts  a  cloud  on  his  title.  The  prtict'ss  was  served  on  appellees  in  Fayette 
county.     The  lower  court  sustained  a  demurrer  to  the  petition  and  dismissed 
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it,  from  whloh  this  appeal  is  proseoated.  Held— That  the  lower  ooart  prop- 
erly diimissed  the  petitioD  as  the  notes  aod  mortffagefl  ezeouted  on  the  land 
were  in  no  sense  hostile  to  that  of  plaintiff,  and  not  sncb  a  claim  as  oasts  a 
clond  on  the  title  for  which  an  action  to  remove  may  he  hronght  under  the 
statute.  The  only  relief  sought  is  relief  for  fraud  and  deceit  practiced  upon 
him  by  defendantB,  and  which  comes  under  the  head  of  transitory  actions, 
and  must  be  brought  in  the  county  in  which  some  of  the  defendants,  wha 
may  be  properly  joined  as  such,  reside  or  are  summoned. 

J.  G.  Beckham  &  Son  and  O'Neal  &  O'Neal  for  appellant. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bnrnam. 

The  appellant,  E.  L.  Sbouse,  brought  this  suit  in  equity,  under  section  11 
of  the  Kentucky  Statutes,  to  quiet  his  title  to  a  tract  of  land.  The  petition 
alleges  that  on  the  3sth  day  of  November,  1900,  he  gave  his  promissory  note 
to  the  defendants,  A.  P.  Taylor  and  William  Curran.  trustees  of  the  reserve 
fund  of  the  International  Mutual  Deposit  Co.,  of  Lexington,  Ky.,  for  18,000, 
due  twelve  months  after  date,  with  interest  at  the  rate  of  6  per  cent.,  and  to 
secure  the  payment  thereof  executed  a  mortgage  upon  a  tract  of  land  on 
which  he  resided,  and  to  which  he  held  the  legal  title,  containing  two  hun- 
dred and  forty -eight  acres,  situated  in  Shelby  county,  Kentucky;  and  that 
on  the  26th  day  of  February,  1901,  he  gave  an  additional  note  for  |8,(i00,  due 
twelve  months  after  date,  with  interest  payable  quarterly,  to  the  same 
parties,  and  executed  a  second  mortgage  upon  the  same  tract  of  land  to 
secure  its  payment;  and  that  in  addition  to  the  mortgages  and  notes  speci- 
fied above  that  on  the  9th  day  of  May,  1901,  he  gave  another  note  to  the 
same  parties  for  $2,331.70.  He  alleges  that  each  of  these  notes  and  mort- 
gages made  to  secure  the  first  two  were  executed  in  consideration  of  money 
which  the  defendants  were  to  advanee  to  him,  to  be  used  in  the  purchase  of 
stock  in  the  Mutual  Deposit  Co.,  of  Lexington,  Ky. :  that  the  notes  and 
mortgages  were  obtained  from  him  by  false  and  fraudulent  representations 
made  to  him  by  Taylor  and  Curran,  officers  of  the  company;  that  the  cor- 
poration was  legally  organized  and  solvent,  and  engaged  in  a  lawful  and 
prosperous  business,  and  was  earning  for  and  paying  to,  and  would  continue 
to  earn  for  and  pay  to,  its  certificate- holders,  depositors  and  members.  60  per 
cent,  on  their  Investment,  and  that  certificatee  would  be  issued  therefor  by 
the  company  redeemable  in  a  short  time;  that  the  plan  was  approved  by  the 
best  and  most  successful  financiers  of  the  country;  that  they  would  advance 
to  and  pay  for  plaintiff  the  sums  evidenced  by  the  vacious  notes,  and  treat 
them  as  so  much  cash  paid  by  him  to  the  defendant  company  and  issue  cer- 
tificates therefor,  and  that  the  earnings  of  the  company  would  pay  them 
off,  and  that  he  would  under  no  circumstances  be  called  upon  to  pay  them; 
that  these  mortgages  were  a  cloud  upon  the  title  of  plaintiff,  and  interfered, 
with  the  alienation  and  salable  value  of  the  land,  and  asked  for  a  cancella- 
tion of  the  notes  and  mortgages. 

The  summons  which  issued  on  the  petition  was  directed  to,  and  was  exe- 
cuted by,  the  sheriff  of  Fayette  county  upon  Taylor  and  Curran  in  Fayette- 
county,  and  the  trial  court  sustained  a  special  demurrer  to  the  jurisdiction 
of  the  oonrt,  and  the  plaintiff  has  appealed  to  this  court.    The  section  pf  th» 
■tatntes  relied  on  to  give  the  Shelby  Circuit  Court  jurisdiction  is  as  follows  ^ 
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"'It  fihall  and  may  be  lawful  for  any  persoii,  having  both  the  legal  title  and 
possession  of  lands,  to  institute  and  proeeoute  suit,  by  petition  in  equity.  In 
the  circuit  court  of  the  county  wberetbe  lands,  or  some  part  of  them,  may 
lie,  against  any  other  person  setting  up  claims  thereto;  and  if  the  plaintiff 
shall  be  able  to  establish,  and  does  establish,  his  title  to  the  land,  the  defend- 
ant shall  be  by  the  court  ordered  and  decreed  to  release    his  claim  thereto.'* 

It  is  the  contention  of  appellant  that  the  placing  on  record  of  the  mort- 
gages sought  to  be  cancelled  was  such  a  setting  up  of  claim  to  the  real 
•estate  owned  by  the  plaintiff  as  to  give  the  court  jurisdiction.  This  statute 
was  before  this  court  for  construction  in  the  case  of  Kinkead  v<  McGowan, 
^c,  88  Ey.,  91,  and  in  Campbell  y.  Disney,  98  Ky.^  41..  In  the  latter  case  it 
was  held  that  to  maintain  the  action  "it  should  appear  that  the  claim  of 
title  or  right  was  hostile  to  the  title  of  the  plaintiff;  then  the  allegation 
that  such  claim  of  title  clouded  the  plaintiff's  title  would  be  a  substantive 
fact,  which  should  be  alleged.  *  *  *  To  illustrate,  suppose  the  defend- 
ant's claim  was  a  lease  from  the  plaintiff,  such  lease  would  be  a  rightful 
<slaim,  which  might  greatly  lessen  the  market  value  of  the  property,  yet  no 
one  would  contend  that  an  action  of  quia  timet  would  lie  in  such  case." 

It  is  apparent  from  the  averments  of  the  petition  that  defendant's  claim  to 
the  land  is  in  no  sense  hostile  to  that  of  plaintiff.  On  the  contrary,  their 
■claim  arises  under  and  by  virtue  of  the  mortgage  executed  to  them  by  the 
plaintiff,  which  is  merely  an  incident  to  the  notes,  and  only  creates  a  lien 
to  secure  their  payment.  When  the  notes  are  paid  the  mortgages  have  noth- 
ing on  which  to  rest,  and  necessarily  become  extinct.  The  only  relief  sought 
is  relief  for  fraud  and  deceit  practiced  upon  him  by  the  defendants,  and 
which  comes  under  the  head  of  transitory  actions,  and  must  be  brought  in 
the  county  in  which  some  of  the  defendants,  who  may  be  properly  joined  as 
such,  reside  or  is  summoned. 

We  perceive  no  conflict  in  the  cases  of  Campbell  v.  Disney,  98  Ky.,  41,  and 
Landrum  v.  Farmer,  70  Ky.,  67.  In  the  latter  case  Farmer  executed  to  Land- 
rum  a  bond  for  an  undivided  interest  in  a  tract  of  land  in  his  possession  in 
Marshall  county.  He  subsequently  brought  suit  for  the  cancellation  of  the 
title  bond,  and  had  the  process  served  on  Landrum  in  Graves  county.  The 
olaim  of  Landrum  in  that  case  was  a  hostile  claim  of  ownership,  entirely 
different  from  a  mortgage  as  in  this  case. 

Perceiving  no  error  in  the  judgment  appealed  from  it  is  afiSrmed. 


COLUMBIA  FINANCE  AND  TRUST  CO.,  TRUSTEE^  &c.  v. 

MITCHELL'S  ADM'R.  &o. 

(Filed  March  4.  1908— Not  to  be  reported.) 

1.  Bills  and  notes— Burden  of  proof— In  an  action  on  a  note  where  a  de- 
fendant alleges  as  a  defense  that  he  was  sarety  on  the  note,  and  that  he  was 
released  by  a  novation  of  the  note,  the  harden  is  on  defendant. 

2.  Release  bf  surety— Estoppel— After  reversal  of  this  action  an  amended 
petition  was  filed  claiming  that  the  two  credits  on  said  note  were  entered  by 
mistake,  and  appellant,  therefore,  contends  that  as  the  evidence  shows  that 
the  account  of  the  principal  was  overdrawn  at  the  time  the  two  oredfts  were 
entered,  that  the  surety  was  not  released.    Held— That  this  proof  is  not  ooi^ 
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olDsive  of  the  question.  The  aniendmeDt  was  filed  seyen  years  after  the 
petition  in  which  the  credits  are  conceded  the  laches  of  appellant  wonld 
prevent  a  recovery,  and  the  Jury  having  so  decided,  their  finding  will  not  b» 
disturbed. 

Ed.  G.  0*Bear  and  R.  A.  Mitchell  for  appellants. 

H.  M.  Woodford,  H.  B.  Prewitt  and  A.  W.  Yonng  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  the  second  appeal  of  this  case.  For  opinion  on  former  appeal  see- 
Young  V.  New  Farmers  Bank's  Trustee,  19  Ky.  Law  Bep..  1809,  108 Ky.,  267. 

The  facts  are  set  out  in  that  opinion,  and  need  not  now  be  repeated.  On 
the  return  of  the  case  to  the  circuit  court  the  plaintiff  filed  ap  amended  pe- 
tition, in  which  it  was  alleged  that  no  interest  had  been  paid  on  the  note, 
and  that  the  two  credits  of  ISO  endorsed  thereon  were  entered  by  mistake. 
The  allegations  of  this  pleading  were  traversed  by  the  defendant  and  the 
case  was  again  tried,  resulting  in  a  veidict  and  judgment  for  the  defendant. 

It  is  insisted  that  the  court  erred  in  giving  the  defendant  the  burden  of 
proof  and  the  concluding  argument  before  the  jury  under  the  pleadings  as 
they  stood  at  the  trial.  We  are  unable  to  see  that  the  burden  of  proof  waa 
changed  by  the  amended  petition.  The  defendant,  Toung,  admitted  signing 
the  note,  and  a  judgment  for  plaintiff  must  have  been  entered  against  him 
thereon  unless  he  had  by  proper  evidence  overthrown  the  prima  facie  case 
which  the  note  made  out  against  him.  To  do  this  he  had  to  show  that  he 
was  a  surety  in  the  note  and  not  the  principal,  and  that  a  novation  had  been 
made  by  which  he  was  released  under  the  principles  laid  down  in  the  former 
opinion.  It  is  also  insisted  that  the  court  erred  in  allowing  the  te^itlniony 
of  the  defendant,  Toung,  given  on  the  former  trial  to  be  read  on  thin  trial 
(he  being  dead),  so  far  as  he  stated  transactions  with  William  Mitchell,  who 
had  also  died  since  the  preceding  trial.  But  the  testimony  of  William 
Mitchell  given  on  that  trial  was  also  read,  and  there  was  no  conflict  between 
his  testimony  and  Young's  as  to  what  took  place  between  them.  The  testi- 
mony of  Mitchell  was  confirmed  by  other  evidence,  and  there  was  no  con- 
trary evidence  offered  by  appellant.  The  admission  of  Young's  statementa 
was  not  prejudicial',  as  they  could  not  possibly  have  affected  the  result. 

This  brings  us  to  the  last  and  pivotal  question  in  the  case.  It  is  urged  that 
Mitchell,  the  principal  in  the  note,  did  not  in  fact  pay  anything  on  it,  and 
that  there  was  in  truth  no  novation.  It  was  shown  that  at  the  time  the  two 
credits  endorsed  on  the  note  were  made  Mitchell's  account  with  the  bank 
was  simply  charged  with  these  sums,  and  that  bis  •account  on  these  datea 
was  overdrawn. 

The  account  of  Mitchell  with  the  bank  was  not  produced,  but  it  would 
appear  from  the  evidence  that  it  was  a  large  one.  It  ran  on  for  many 
months,  and  until  the  bank  closed.  This  charge  of  the  money  to  Mitchell 
in  that  account  was  acquiesced  In  by  the  bank  directors,  at  least  there  never 
appears  to  have  been  any  complaint  about  it  or  any  dlsafiSrmance  of  the 
charge.  The  btnk  was  credited  in  its  interest  account  on  its  books  by  these 
amounts  as  collected  on  the  interest  on  this  note.  Although  Mitchell's  ao- 
oount  was  overdrawn  on  the  day  the  charge  was  made,  the  balance  may  hav» 
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been  finbsequently  oovered.  There  1b  no  evidenoe  to  the  oontrary.  And  as 
iDODey  was  deposited  to  the  account  it  would  be  applied  by  operation  of  law 
to  the  older  items  of  debt;  and  so,  to  show  the  money  was  not  i)aid,  it 
would  be  necessary  to  prove  that  the  subsequent  deposits  were  insuflSoient  to 
ooyer  the  balance  due  on  the  account  when  the  charKe  was  made.  This  bad 
not  been  done,  and  from  the  acquiescence  of  the  bank  In  the  charge  it  can 
not  be  presumed  that  it  was  not  so  covered.  (Grant  County  Deposit  Bank 
V.  Points,  23  Ky.  Law  Rep.,  106;  1  Morse  on  Banking,  section  865.) 

The  two  credits  in  controversy  were  conceded  in  the  petition  and  were  not 
controverted  in  any  way  until  after  the  return  of  the  case  from  this  court 
the  amended  petition  was  filed  on  January  26,  1899,  which  was  something 
like  seven  or  eight  years  after  the  credits  were  given.  The  long  delay  in 
setting  up  this  claim  is  potent  evidence  of  the  acquiescence  of  the  bank,  and 
the  court  should  not  disturb  a  matter  of  this  sort  after  such  great  lapse  of 
time  without  the  clearest  evidence.  The  circuit  court  on  the  trial  followed 
the  principles  laid  down  by  this  court  on  the  former  appeal,  and  on  the 
whole  record  we  see  no  error  to  the  prejudice  of  the  substantial  rights  of 
the  appellant. 

The  judgment  complained  of  is,  therefore,  affirmed. 


2T  LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CHESTNUT  ^k  CO. 

(Filed  March  4,  1908.) 

Common  carriers— Contracts— Appellees  shipped  a  car  load  of  turkeys  from 
Trenton,  Todd  county,  to  Chicago.  The  bar  was  carried  by  the  L.  &  N.  R. 
R.  Co.  to  Evansvllle,  and  there  delivered  to  the  Evansville  &  Terre  Haute 
R.  K.  Co.,  which  carried  it  to  Evansville,  and  there  delivered  it  to  the 
Chicago  &  Eastern  R.  R.  Co.,  which  carried  it  to  Chicago,  but  failed  to 
take  it  from  its  yard  to  the  unloading  track,  and  that  by  reason  of  said 
delay  several  of  the  turkeys  died  and  the  others  were  in  a  damaged  condi- 
tion. In  an  action  for  damages  the  court  peremptorily  instructed  the  jury 
to  find  for  the  defendant,  the  Evansville  &  Terre  Haute  R.  R.  Co.,  and 
submitted  the  case  to  the  jury  as  to  the  Louisville  &  Nashville  R.  R.  Co. 
and  the  Chicago  ^  Eastern  R.  R.  Co.  There  was  no  evidence  showing 
negligence  on  the  part  of  the  L.  &  N.  R.  R.  Co.,  and,  therefore,  the  only 
question  in  the  case  is  whether  it  is  liable  under  the  contract  as  n  through 
carrier  for  the  negligence  of  its  connecting  line.  Held— That  under  the 
contract  of  shipment  the  L.  &  N.  R.  R.  Co.  is.  to  transport  the  car  to  its 
terminus,  and  there  deliver  it  to  the  connecting  line,  and  to  be  no  further 
responsible  for  it.  Under  said  contract  the  L.  &  N.  R.  R.  Co.  was  not  re- 
sponsible beyond  its  own  line. 

2.  Agents— Process— Jurisdiction— The  Chicago  &  Eastern  R.  R.  Co.  had 
no  officer  in  the  State  and  tbe  process  for  it  was  served  on  the  president  of 
the  L.  &.  N.  R.  R.  Co.,  on  the  idea  that  the  L.  &  N.  R.  R.  Co.  was  its 
agent  in  tiie  State  in  tbe  making  of  tbe  contract  sued  on,  and,  therefore, 
the  process  might  be  properly  served  on  such  agent.  Held— That  although 
the  L.  &  N.  R.  R.  Co.  may  have  acted  as  the  agent  of  the  defendant  in 
making  the  contract,  it  is  not  such  an  agent  as  the  statute  contemplates, 
a'nd.  therefore,  the  service  of  process  upon  it  was  Invalid  and  should  have 
been  quashed,  but  on  the  return  of  the  case  to  the  circuit  court  no  further 
process  will  be  necessary  as  the  appeal  enters  the  defendant's  appearance. 
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Perkins  &  Trimble,  E.  W.  Hioefl  aod  B.  D.  Warfleld  for  appellant. 

IV.  L.  Beeves  and  B.  B.  Petrie  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  conrt  by  Jud^e  Hobson. 

Appellees,  S.  D.  Chestnnt  &  Bro.,  shipped  a  oar  load  of  turkeys  from 
Trenton,  Ky.,  to  Chicago,  111.,  on  December  11,  1898.  The  car  was  carried 
by  the  Louisville  &  Nashville  B.  B.  Co.  to  Evansville.  Ind.,  and  there  de- 
livered to  the  Evansville  &  Terre  Haute  B.  B.  Co.,  which  took  it  to  Terre 
Haute,  and  there  delivered  it  to  the  Chicago  &  Eastern  Illinois  B.  B.  Co., 
which  transported  it  to  Chicago  all  right,  but  failed  to  take  it  from  its  yard 
to  the  unloading  track  at  Chicago,  and  while  the  bar  was  so  delayed  it 
turned  very  cold  and  a  number  of  the  turkeys  were  frozen.  The  oar  reached 
'Chicago  about  7  o'clock  in  the  morning  and  should,  in  the  ordinary  course 
of  busln.^ss,  have  been  unloaded  in  a  few  hour.s,  but  by  reason  of  the  delay 
the  unloading  of  it  was  not  finished  iintil  some  time  the  next  day.  The 
proof  by  the  defendants  tended  to  show  that  the  turkeys  were  not  in  good 
•condition,  and  the  loss  on  them  was  due  In  part  to  this  fact,  and  in  part  to. 
the  delay  of  the  consignee  in  unloading  the  car  after  it  was  placed  on  the 
proper  track.  The  court  peremptorily  instructed  the  jury  to  find  for  the 
defendant,  the  Evansville  &  Terre  Haute  B.  B.  Co.,  and  submitted  the 
•case  to  the  jury  as  to  the  Louisville  &  Nashville  B.  B.  Co.  and  the 
Chicago  &  Eastern  Illinois  B.  B.  Co.  There  was  no  evidence  showing 
negligence  on  the  part  of  the  Louisville  &  Nashville  Co. ,  and,  therefore, 
the  only  question  in  the  case  is  whether  it  is  liable  under  the  contract 
as  a  through  carrier  for  the  negligence  of  its  connecting  line.  The  written 
contract,  so  far  as  is  material,  is  in  these  words:  "Beceived  by  the  Louis- 
ville &  Nashville  B.  B.  Co.  the  following  described  live  stock,  to  be  trans- 
ported in  accordance  with  the  terms  and  conditions  of  the  contract  entered 
into  below : 


Consignee,  Destination  &c. 


S.  D.  Chestnut  &  Bro. 

CJare  of 

H.  L.  Brown  &  Son, 

Chicago.  111. 
<?harges  $22.00 


Description  of  Stock  Car  No. 


Poultry 
Becd. 


Taooma 

628 


tifV] 


Tarifif  rate  on  this  shipment  from  Trenton  to  Evansville  is  162  per  car. 

"CONTRACT  FOB  TRANSPORTATION  OF  LIVE  STOCK. 

"Trenton,  Ky.,  Station,  December  11,  1898. 
Thi9  agreement  made  between  the  Louisville  &  Nashville  B.  B.  Co.  and 
its  connecting  lines  of  the  first  part  and  S.  D.  Chestnut  &  Bro.  of  the  sec- 
ond part:  Witnesseth,  That  whereas,  the  said  Louisville  &  Nashville  B.  B. 
Co.  and  its  connecting  lines  transport  live  stock  only  as  per  above  tarifT; 
but  in  consideration  that  the  said  party  of  the  first  part  will  transport  for 
the  said  party  of  the  second  part  one  car  of  poultry  from  Trenton,  Ky.,  to 
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Evaosvllle,  Ind.,  Station,  at  the  rate  of  181  per  oar  aod  a  free  passage  to  the 
owner  or  his  agent  on  the  train  with  the  animals  (if  shipped  in  oar  load 
quantities),  the  same  being  a  speolal  rate,  lower  than  the  regular  rate  men- 
tioned in  the  said  tariff,  the  said  party  of  the  second  part  hereby  releases 
said  parfcy  of  the  first  from  all  liability  in  the  transportation  of  said  animals, 
ezoept  as  hereinafter  agreed,  and  agrees  that  snoh  liability  shall  be  only  that 
of  a  private  carrier  for  hire;  and  it  is  further  distinctly  understood  by  the 
parties  hereto  that  all  liability  of  said  Louisville  &  Nashville  R.  R.  Co.  aa 
carrier  of  said  animals  shall  cease  at  its  destined  station  if  on  said  com- 
pany's railroad,  or  If  destined  to  a  point  beyond  said  company's  railroad, 
then  at  sttld  company's  station  at  its  terminus,  when  ready  to  be  delivered 
to  the  owner,  consignee,  or  carrier,  whose  line  may  constitute  a  part  of  the 
route  to  destination.    *    *    * 

"And  it  is  further  agreed  that  when  necessary  for  said  animals  to  be 
transported  over  the  line  or  lines  of  any  other  carrier  or  carriers  to  the  point 
of  destination,  delivery  of  the  said  animals  may  be  made  to  such  other  car- 
rier or  carriers  for  transportation,  upon  such  terms  and  conditions  as  the 
.carrier  may  he  willing  to  accept,  provided  that  the  terms  and  conditions  of 
this  bill  of  lading  shall  inure  to  such  carrier  or  carriers  unless  they  shall 
otherwise  stipulate;  but  in  no  event  shall  one  carrier  be  liable  for  the  negli- 
gence of  another." 

The  proof  shows  that  appellees  were  charged  182  for  the  poultry  car  Taco- 
ma,  131  for  transporting  it  from  Trenton  to  Evansvllle  and  164.40  as  the 
freight  from  Evansvllle  to  Chicago,  making  in  all  1107.40,  which  was  paid 
by  the  consignees  in  Chicago.  It  is  insisted  for  appellee  that  the  written 
contract  is  an  undertalcing  by  the  Louisville  &  Nashville  R.  R.  and  its  con- 
necting lines  to  carry  the  car  Tacoma  from  Trenton  to  Chicago;  that  they 
are  all  parties  of  the  first  part,  who  received  the  car  to  be  carried  to  ita 
destination  and  are  all  bound  alike  by  the  stipulations  of  the  contract  to 
transport  the  car  from  Trenton  .to  Evansvllle  and  from  Evansvllle  to  ita 
destination.  It  is  also  urged  that  the  limitations  of  the  contract  are  not 
limitations  on  the  obligation  of  any  of  the  lines,  but  only  an  attempt  to 
limit  their  liability  by  reason  of  the  obligation,  and  the  case  of  Ireland  v. 
Mobile  &  Ohio  R.  R.  Co.,  105  Ky..  400,  is  relied  on. 

Rut  it  will  be  observed  that  while  the  writing  is  a  receipt  by  the  Louisville 
^  Nashville  R.  R.  Co.  for  the  poultry  car  Tacoma,  consigned   to  Chicago, 
111.,  it  is  stipulated  that  the  party  of  the  first  part  will  transport  the  car 
from  Trenton,  Ky.,  to  Evansvllle,  Ind..  and  that  all  liability  on  the  part  of 
the  Louisville  &  Nashville  R.  R.  Co.  for  the  car  shall  cease  at  its  terminus 
when  ready  to  be  delivered  to  the  connecting  line,  and  it  is  also  agreed  that 
the  car  may  be  transferred  to  such  connecting  lines  as  are  necessary  to  reach 
its  point  of  destination.    Taking  the  contract  as  a  whole,  we  think  it  meana 
that  the  Louisville  &  Nashville  R.  R.  Co.  is  to  transport  the  car  to  Ita 
terminus  and  there  deliver  it  to  the  connecting  line,  and  to  be  no  further  re- 
sponsible for  it.    The  bill  of  lading  in  the  case  of  Mobile  &  Ohio  R.  R.  Co. 
read  very  differently.    There  the  Mobile  &  Ohio  R.  R.  Co.  was  the  only 
contracting  party,  and  the  court  reached  the  conclusion  that  the  covenants 
of  the  paper  could  only  refer  to  it.    A  bill  of  lading -on  substasUally  the 
same  form  as  that  above  quoted  was  before  this  court  in  L.  &  N.  B.  R.  Co. 
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T.  Tarter,  19  ^y.  Law  Rep.,  229,  and  it  was  held  that  the  initial  carrier  was 
not  liable  beyond  its  line.  The  court  said  :  "The  general  rule  is  that  a  car- 
rier is  not  liable  beyond  its  own  line  unless  by  contract  to  that  effect,  ex- 
press or  implied.  (Klliott  on  Railroads,  section  1438;  Bryan  v.  Memphis, 
&c.,  R.  R..  11  Bush,  597.)  It  is  held  in  most  of  the  courts  that  the  i.nere 
acceptance  of  goods  directed  to  a  point  off  the  carrier's  line  is  not  a  snflicient 
basis  for  the  implication  of  a  contract  for  extra  terminal  liability,  but 
whether  so  or  noc  it  has  never  been  held  that  such  liability  existed  in  the 
face  of  a  contract  to  the  contrary.  This  is  not  a  case  of  attempted  limita- 
tion of  liability  for  negligence,  hence  the  cases  cited  by  appellee's  counsel 
do  not  apply." 

The  same  rule  was  followed  in  L.  &  N.  R.  R.  Co.  v.  Cooper,  19  Ky.  Law 
Rep.,  1163,  on  the  same  form  of  bill  of  lading.  The  soundness  of  these  rul- 
ings was  recognized  in  the  Ireland  case,  where  the  conrt  said  :  *'It  Is  urged 
that  the  clause  is  an  attempted  limitation  of  the  carrier's  common  law  lia* 
bility,  and  is,  therefore,  void.  We  do  not  think  so.  At  the  common  law, 
without  a  contract  to  the  contrary,  there  was  no  liability  beyond  the  car- 
rier's own  line."    (105  Ky.,  406. ) 

This  was  recently  approved  In  P.,  C,  C.  &  St.  L.  R.  R.  Co.  v.  Viers, 
&c.,  24  Ky.  Law  Rep.,  357.  We,  therefore,  conclude  that  under  the  contract 
referred  to  the  Louisville  &  Nashville  R.  R.  Co.  was  not  responsible  beyond 
its  own  line. 

As  to  the  appellant,  the  Chicago  &  Eastern  Illinois  R.  R.  Co.,  a  different 
question  is  presented.  It  had  no  officer  in  the  State,  and  the  process  for  it 
was  served  on  the  president  of  the  Louisville  &  Nashville  R.  R.  Co.  on  the 
idea  that  the  Louisville  &  Nashville  R.  R.  Co.  was  its  agent  in  the  State  in 
the  making  of  the  contract  sued  on,  and,  therefoie,  the  process  might  be 
properly  served  on  such  agent.  In  Nashville,  &c.,  R.  R.  Go.  v.  Carrico,  95 
Ky.,  489,  under  a  bill  of  lading  similar  to  that  before  us,  it  was  held  that  aa 
the  contract  was  made  in  Marion  county  by  the  Louisville  &  Nashville  B. 
R.  Co.,  acting  as  agent  for  the  appellant,  the  Nashville,  &c.,  R.  R.  Co.,  the 
contract  must,  within  the  meaning  of  section  78  of  the  Civil  Code,  be  re- 
garded as  made  there  by  appellant  itself,  and  as  by  that  section  an  action 
against  a  common  carrier  upon  a  contract  to  carry  property  may  be  brought 
in  the  county  in  which  the  contract  is  made,*  the  MarioD  Circuit  Court 
properly  had  jurisdiction  of  the  action.  This  case  was  followed  in  P.^  C.,. 
C.  &  St.  L.  V.  Viers,  &o.,  24  Ky.  Law  Rep.,  867,  but  in  both  these  oases  tba 
summons  was  served  on  an  agent  of  the  defendant  in  this  State.  By  subsec- 
tions 8  and  4,  section  51  of  the  Civil  Code,  it  is  provided  that  if  the  defend- 
ant operate  a  railroad  the  summons  "may  be  served  upon  the  defendant's 
passenger  or  freight  agent  stationed  at  or  nearest  to  county  seat  of  the 
county  in  which  the  action  is  brought."  The  words  "passenger  or  freight 
agent  stationed  at  or  nearest  to  the  county  seat  of  the  county"  must  refer 
to  a  person  who  Is  in  the  service  of  the  defendant,  and  is  stationed  by  it  at 
some  point.  The  Louisville  &  Nashville  R.  B.  Co.,  although  it  may  hava 
aoted  as  the  agent  of  the  defendant  in  making  the  contract,  is  not  suob  an 
agent  as  the  statute  contemplates,  and,  therefore,  the  service  of  process  upon 
H  was  Invalid,  and  should  have  been  quashed.    But  on  the  return  of  the  ease 
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to  the  oiroait  ooDrt  do  farther  process  will  be  necessary,  as  the  appeal  enters 
the  defendant's  appearance  to  the  action.  In  8  C.  Y.  C,  510,  the  rule  on  tbla 
enbjeot  is  thus  stated:  '^Taking  an  appeal  or  suing  out  a  writ  of  error  from 
an  inferior  court  to  an  intermediate  appellate  court,  which  tries  the  same 
de  novo,  constitute  a  general  appearance  in  the  intermediate  court  and  con- 
fers jurisdiction  of  the  person  on  that  court,  whether  the  court  from  which 
the  appeal  was  taken  had  acquired  jurisdiction  of  the  person  or  not.  If  the 
appeal  is  to  a  reviewing  court,  it  is  a  general  appearance  in  the  sense  that, 
on  reversal  and  remand  to  the  trial  court,  the  defendant  is  in  court  for  the 
purpose  of  further  proceedings  without  any  further  steps  to  bring  him  into 
court,  even  though  the  judgment  was  reversed  on  the  ground  that  the  trial 
court  had  not  acquired  jurisdiction  of  the  person  of  defendant." 

This  rule  was  laid  down  in  the  year  1809  by  this  court  in  Grace  t.  Taylor, ' 
4  Ky.,  430;  it  was  followed  in  1816  in  Graves  v.  Hughes,  7  Ky. ,  84,and  Whar- 
ton Y.  Clay,  7  Ky..  167;  also  in  1896,  in  Hockady,  &c.  v.  Commonwealth  and 
Adkins,  20  Ky.,  IS.  In  a  number  of  subsequent  cases  the  rule  is  adhered 
to.  (Branford  v.  Gillespie,  88  Ky.,  67;  Chesapeake  &  Ohio  and  Southwest- 
<ern  R.  B.  Go.  v.  Heath's  Adm'r,  87  Ky.,  661;  Thompson  t.  Moore,  12  Ky. 
Law  Bep.,  664;  Lillard  v.  Brannin,  91  Ky.,  611.) 

After  its  objection  to  the  process  was  overruled  the  defendant  filed  answer 
to  the  merits,  and  there  was  a  trial  and  judgment  on  the  whole  case.  From 
this  judgment  the  appeal  before  us  is  prosecuted.  It  will,  therefore,  be 
before  the  court  on  the  merits  when  the  action  is  returned  to  the  lower  court. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
lierewith. 
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(Filed  March  11,  IQOS.) 

1.  Insurance  —  Total  Loss  —Arbitration  —  Instructions  —  Evidence  —  The 
county  coorthoane  of  Bourbon  county  was  insured  against  loss  or  damage 
by  fire  in  the  sum  of  $50,000.  Appellant  was  one  of  the  insurers  to  the  ex- 
tent of  tl,000,  and  this  action  was  brought  to  recover  same,  claiming  that 
the  loss  wa^  total.  Appellant  denied  that  the  loss  was  total,  and  pleaded  in 
abatement  that  appellee  refused  to  submit  the  question  of  loss  to  appraisers, 
as  provided  by  the  policy,  as  a  condition  precedent  to  the  institution  of  an 
action.  A  tiial  resulted  in  favor  of  appellee,  from  which  this  appeal  is 
prosecuted.  Held— That  the  lower  court  did  not  err  in  refusing  to  give  a 
peremptory  instruction  on  the  theory  that  an  arbitration  was  a  condition 
precedent  to  the  action.  Under  section  700.  Kentucky  Statutes,  which  pro- 
vides tor  payment  of  the  face  value  of  the  policy  in  case  of  total  loss,  a  pro- 
vision of  the  policy  requiring  an  arbitration  of  the  question  of  liability  in 
event  of  disagreement  is  in  direct  conHiot  with  the  statute.  This  provision 
of  the  policy  only  applies  where  there  is  a  dispute  as  to  the  amount  due 
where  it  is  not  fixed  by  the  policy.  Parties  can  not  by  contract  preclude 
themselves  from  resorting  to  the  courts  for  relief,  and  the  question  asked  to 
be  submitted  to  arbitration  was  a  question  of  law,  or  at  least  of  law  and 
fact,  viz.,  when  a  loss  is  total  under  the  statute.  The  court  gave  proper 
instractions  defining  total  loss,  and  the  verdict  is  not  flagrantly  against  the 
evidence. 
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S.  ETldenoe— The  oonrt  properly  ref  ased  to  be  read  as  Immaterial  evldeDce 
letter  wri It eo  by  an  adjaiter  of  appellant  to  W.,  ifvhiob  was  read  to  tbe 
-coQDty  judge  as  same,  bad  no  bearing  on  tbe  question  wbether  or  not  tbere 
was  a  total  loss.  Appellant  insists  tbat  tbe  court  erred  in  refusing  to  admit 
in  evidenoe  estimates  of  cost  of  replacing  tbe  building;  also  testimony  as  to 
tbe  cost.  Held— Tbat  wblle  sucb  testimony  is  ordinarily  competent  to  prove 
%be  extent  of  tbe  loss,  yet  under  tbe  statute  sucb  evidence  would  probably 
mislead  tbe  jury.  Tbe  lower  court  propeily  permitted  witnesses  to  minutely 
detail  wbafe  was  necessary  to  restore  tbe  building,  and  as  to  tbe  per  centage 
^r  proportion  of  it  tbat  was  destroyed  by  fire,  but  properly  excluded  the 
•question  of  cost. 

Breckinridge  Sb  Sbelby,  R.  W.  Batger  and  Jobn  S.  Smitb  for  appellant. 

McMillan  &  Talbott,  E.  M.  Dickson,  Dennis  Dundon,  T.  Earl  Asfabrook, 
<?laude  M.  Thomas  and  J.  H.  Brent  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

Tbe  county  courthouse  of  Bourbon  county  was  insured  against  loss  or 
damage  by  flre  in  the  sum  of  950,000.  Appellant  was  one  of  tbe  insurers  to 
tbe  extent  of  tl,UOO. 

This  suit  was  to  recover  of  appellant  11,000,  because  it  was  alleged  tbat 
tbe  building,  during  tbe  continuance  of  appellant's  policy,  bad  been  totally 
destroyed  by  fire.  The  answer  denied  tbat  the  loss  was  total.  It  further 
pleaded  that  the  loss  was  partial  only;  tbat  it  did  not  exceed  in  value  188,- 
^18. S7,  and  that  for  $84,000  it  could,  by  using  tbe  part  not  destroyed  by  fire, 
be  replaced  in  as  good  or  better  condition  that  it  was  just  immediately  before 
tbe  flre.  It  was  also  pleaded  in  tbe  policy  of  insurance  sued  upon  tbat  there 
was  a  provision  that  the  sum  insured  should  not  be  payable,  nor  should  suit 
be  brought  to  recover  it,  till  sixty  days  after  the  loss  or  damage  had  been 
ascertained  and  awarded  by  appraises  if  arbitration  had  been  required :  tbat 
appellant  had  required  appraisers;  tbat  appellee  bad  refused  and  failed  to 
name  an  appraiser,  and  that  no  such  appraisement  or  award  bad  been  made. 

Tbe  provisidn  for  arbitration  pleaded  and  relied  on  is  as  follows:  "This 
'oompany  shall  not  be  liable  beyond  tbe  actual  cash  value  of  the  property  at 
the  time  any  loss  or  damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual  cash  value,  with  proper  deduc- 
tion for  depreciation,  however  caused,  and  shall  in  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  replace  the  same  with  material  of 
like  kind  and  quality;  said  ascertainment  or  estimate  shall  be  made  by  the 
insured  and  this  company,  or  if  they  differ,  then  by  appraisers,  as  herein- 
after provided;  and  the  amount  of  loss  or  damage  having  been  thus  deter, 
mined,  the  sum  for  wfaioh  this  oompany  is  liable  pursuant  to  this  policy 
fiball  he  payable  sixty  days  after  due  notice,  ascertainment,  estimate  and 
satisfactory  proof  of  the  loss  have  been  received  by  the  company  in  accord- 
ance with  the  terms  of  this  policy. " 

Tbe  prayer  of  tbe  answer  is:  "Having  answered,  defendant  prays  to  be 
hence  dismissed,  with  its  costs." 

The  failure  and  refusal  of  appellee  to  -enter  into  the  arbitration  was  not 
denied.  The  court  overruled  the  demurrer  to  the  paragraph  of  the  answer 
pleading  tbe  matters  in  avoidance  above  set  out.    Tbe  issue  made  by  these 
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pleadiopis,  and  the  only  issue,  is,  was  the  loss  total?  The  other  matter 
pleaded  hy  defendant,  while  admitting  the  fact  of  a  partial  loss,  or  damage,, 
pleaded  the  other  facts  in  the  nature  of  a  plea  in  abatement.  The  court  in- 
structed the  jury  as  follows : 

"1st.  The  court  instructs  the  jury  that  the  law  is  for  the  defendant,  and 
they  should  so  find,  unless  they  shall  believe  from  the  evidence  either  oz  * 
both  of  the  following  propositions  are  tiue:  Fir^t,  that  the  Ure  of  the  Ifitb 
of  October,  1001,  destroyed  the  identity  and  si^-ci-'C  character  of  plaintiff's 
building  as  a  bailding;  or,  second,  that  the  saM  tire,  and  the  water  used  in 
the  attempt  to  extinguish  same,  so  injured  and  destroyed  all  parts  of  said 
building  above  ground  as  to  render  said  building  so  unsafe  and  useless  as 
a  building  us  to  require  the  walls,  or  whatever  was  left  standing  of  tho 
building,  to  be  torn  down  and  said  building  to  be  rebuilt  throughout  in 
order  to  be  used  as  a  building. 

"3d.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  either  or  both  of  the  above-mentioned  propositions  are  true,  then  the- 
law  is  for  the  plaintiff,  and  the  jury  should  so  :flnd. 

**8d.  If  the  jury  find  for  the  plaintiff  they  should  assess  their  recovery 
against  the  defendant  in  the  sum  of  11,000,  with  interest  thereon  from  Feb- 
ruary 18.  1903. 

'•4th.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  so  much  of  the  material  of  which  the  building  was  made  has  been  de- 
stroyed by  fire,  or  by  reason  of  fire,  as  to  leave  what  remained  of  no  materia) 
value  as  a  building,  although  it  may  have  value  as  debris  or  salvage,  there 
has  been  a  total  loss  of  that  building  within  the  contemplation  of  the 
statute,  and  the  law  is  for  the  plaintiff. 

"But  if  the  remaining  part  of  said  building  can  by  repairing  it  be  restored 
to  the  former  condition  of  the  original  just  before  the  fire,  then  the  loss  in 
contemplation  of  the  statute  is  a  partial  loss,  and  the  law  is  for  the  defend- 
ant. But  if  instead  of  repairing  the  damaged  part  substantially,  a  recon- 
struction of  the  whole  would  be  necessary  to  restore  the  building,  then  the 
lose  is  total." 

A  peremptory  instruction  was  asked  by  appellant  and  refused.  The  jury's 
verdict  was  for  the  plaintiff  (appellee).  The  only  zulings  complained  of  aa 
errors  are  the  court's  refusal  to  give  the  peremptory  instruction;  its  defini- 
tion to  the  jury  of  the  term  "total  loss,"  and  the  rejection  of  certain  evi- 
dence offered  by  appellant.  The  peremptory  instruction  was  asked  upon  the 
assumption  that  the  policy  provided  for  an  arbitration  to  fix  upon  the  fact 
and  extent  of  the  loss,  in  case  of  disagreement,  and  that  such  award  was  a 
oondition  precedent  under  the  contract  to  a  right  of  action  on  the  policy. 
TThe  argument  is  that  the  parties  have  by  contract  stipulated  that  the  com- 
pany shall  not  be  liable  to  any  payment  until  the  amount  of  loss  had  been 
fixed,  either  by  the  agreement  of  parties,  or,  if  they  disagreed,  by  an  ap- 
praisal and  award  by  arbitrators  provided  for  in  the  contract;  that  a  dis- 
agreement did  arise  as  to  both  the  amount  and  extent  of  the  loss,  the  insured 
claiming  it  was  total,  the  insurer  that  it  was  partial.  Counsel  for  appellant 
lay:  "We  submit  that  whether  the  loss  was  partial  or  total  was  the  verr 
question  which,  under  the  statute,  as  written  into  the  body  of  the  contract^ 
had  been  agreed  to  be  submitted  to  appraisal." 
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Th«  statute  ij]  qnestlon  is  eeotioo  700.  Kentucky  Statutes,  as  follows: 
"**Tbat  iosurauce  compauies  that  take  fire  or  storm  risks  on  real  property  In 
"this  Common  wealth  shall,  on  all  policies  issued  after  this  act  takes  effeot 
<ln  case  of  total  loss  thereof  by  fire  or  storm),  be  liable  for  the  full  estimated 
value  of  the  property  insured,  as  the  value  thereof  is  fixed  in  the  faoe  of  the 
policy;  and  in  oases  of  partial  lo^s  of  the  property  insured,  the  liability  of 
the  company  shall  not  exceed  the  actual  loss  of  the  party  insured  :  Provided, 
That  the  estimated  value  of  the  property  insured  may  be  diminished  to  the 
extent  of  any  depreciotion  in  the  value  of  the  property  occurring  between 
the  dates  of  the  policy  and  the  loss;  And  provided  further,  That  the  insured 
flball  be  liable  for  any  fraud  he  may  practice  in  fixing  the  value  of  the  prop- 
erty,  if  the  company  be  misled  thereby." 

The  policy  sued  on  was  issued  since  the  adoption  of  that  statute.  The 
provision  of  the  policy  for  arbitration  in  event  of  disagreement  is  in  direct 
oonflict  with  the  statute  in  several  particulars.  For  example:  The  policy 
provides  that  '^this  company  shall  not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  of  any  loss."  The  statute  fixes  the  liability  of 
Ithe  company  lu  event  of  total  loss  at  the  value  of  the  property  fixed  in  the 
tace  of  the  policy.  The  policy  provides  that  the  appraisal  shall  fix  the  cash 
value  of  loss  or  damage,  "with  proper  deduction  for  depreciation,  however 
-oaused."  The  statute  says  that  only  that  depreciation  in  the  value  of  the 
property  occurring  between  the  dates  of  the  policy  and  the  loss  shall  be  de- 
ducted. Again,  the  policy  reads:  "(The  loss  or  damage)  shall  in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or  replace  the  same 
"With  material  of  like  kind  and  quality."  So  far  as  this  clause  refers  to  a 
total  loss  it  requires  the  arbitrators  to  proceed  on  a  basis  of  estimate  entirely 
different  from  that  fixed  by  the  statute. 

It  can  not  be  claimed,  of  course,  that  there  was  any  legal  duty  upon  ap- 
pellee to  submit  its  claim  to  arbitrators  before  suit,  other  than  may  be 
found  in  the  clause  of  the  contract  quoted.  Broadly  speaking,  one  can  not, 
by  contract,  bargain  away  his  right  to  try  his  case  before  the  courts  (Whitney 
V.  National,  &g.,  Assoc,  52  Minn.,  378;  Badenfield  v.  Mass.  Mut.  Aco. 
Assoc,  164  Mass. ,  77;  Gray  v.  Wilson,  4  Watts,  Pa.,  39),  although  It  is  gen- 
erally held  that  an  agreement  in  a  contract  of  insurance,  that  the  amount  of 
the  loss  or  damage  shall  be  first  ascertained  by  arbitrators,  is  enfozcible  as 
a  condition  precedent  to  the  right  to  sue  on  the  policy.  (Hanover  Fire  In- 
surance Co.  V.  Lewis,  28  Fla.,  209;  Randall  v.  Am.  Fire  Ins.  Co.,  10  Mon., 
340;  Menta  v.  Armenia  Fire  Ins.  Co.,  79  Pa.  St.,  478,  21  Am.  Rep.,  80.) 

But  this  is  where  there  is  a  dispute  as  to  the  amount;  where  it  is  not 
fixed  Ipy  the  policy.  If  the  amount  is  fixed,  and  the  agreement  is  to  submit 
the  question  of  liability  to  arbitration,  it  is  void.  (Tannel  Co.  v.  Segregated 
B.  M.  Co.,  19  Xev.,  121;  Seward  v.  Rochester,  39  Hun..  44  (affirmed),  109 
N.  Y.,  164);  Cjrbln  v.  Adam^,  76  Va.,  5S;  Alexander  v.  Campbell,  41  L.  J. 
-Cb.,  478;  Whitney  v.  National  Masonic  Ace.  Assoc,  52  Minn.,  878.) 

While  the  law  favors  settlements,  arbitrations,  as  a  means  of  peaceful  and 

expeditious  settlement,  are  enforced  only  where  they  hare  been  executed,  or 

where  the  agreement  to  submit  to  arbitrators  does  not  oust  the  courts  of 

^heir  jurisdiction.    (Hill  v.  Moore,  40 Me.,  616;  Contee  v.  Dawson,  8  Bland, 

^d.,  264;    White  V.  Middlesex  B.  Co.,  185  Mass.,  216,  16   Am.    &   Eng.    B, 
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Cans,  181;    Randall  v.  Am.  Fire  Ins.  Co.,  10'  Mod.,  840,  94  Am.  8%.   Rep.» 
80.) 

Applying  thofle'prlnoiplefl  to  appellant's  oontention,  it  follows  that  if  tb» 
oontraot  provided,  as  seems  to  be  contended,  that  the  question  of  appellant '» 
liability  was  to  be  submitted  to  arbitrators,  the  provision  was  void.  The 
line  of  demarkatlon  in  the  oases,  wherein  saoh  provisions  have  been  either 
upheld  or  rejected,  is,  if  the  thini;;  to  be  submitted  is  the  one  of  an  nndeter- 
mined  and  undisputed  fact,  as  a  condition  precedent  to  an  action  upon  a 
recognized  legal  liability,  the  agreement  will  be  enforced.  But  if  the  fact 
is  already  fixed  (e.  g.,  the  value  of  the  property,  or  the  amount  to  be  paid), 
the  agreement  to  submit  the  question  of  liability,  the  question  of  law,  ia 
Invalid.  In  the  case  at  bar  the  value  or  sum  to  be  paid  in  event  of  total 
loss  is  conclusively  fixed.  It  was  proposed  to  submit  to  arbitrators  whether 
for  that  sum  or  value  liability  had  attached,  or  existed,  a  quef^tion  purely 
of  law,  or  at  least  of  law  and  fact.  The  arbitrators  could  not  have  deter- 
mined it  without  deciding  the  question  of  law  involved,  i.  e.,  when  is  a 
loss  total  within  the  meaning  of  the  statute?  Appellant's  position  is  that 
by  the  contract  that  question  must  first  be  settled  by  arbitrators  selected  by 
the  parties,  instead  of  by  the  courts  created  by  the  law,  a  proposition  whicb» 
we  think,  is  against  principle  and  precedent.  Numerous  oases  hold  that 
under  statutes  similar  to  ours  quoted  herein,  If  the  question  is  one  of  total 
loss,  the  arbitration  clause  of  the  policy  can  not  be  applied,  for  there  ia 
nothing  to  arbitrate  that  is  the  subject  of  arbitration.  (Reilly  v.  Franklin 
Ins.  Co.,  48  Wis.,  449,  28  Am.  Rep.,  653;  Merchants  Ins.  Co.  v.  Stephens,  28* 
Ky.  Law  Rep.,  990,  and  cases  therein  cited.) 

Counsel  inflist  that  until  the  extent  of  the  damage  or   loss  was  ascert-ained 
it  could  not  be  known  whether  the  loss  was  total   or  partial  only;  that  if  it 
was  but  partial,  then  the  arbitration  feature  of  the  contract  clearly,  and 
nnder  all  the  authorities,  applied;  that  the  parties  might  have  submitted 
the  question  of  extent  of  damage  or  loss  to  arbitrators  in  this  case   we  do 
not  doubt.    Their  award,  though,  in  our  opinion,  could  have  been  used  as 
a  basis  of  the  settlement  only  in  event  the  loss  was  partial.    If  it  was  total, 
no  matter  what  may  have  been  the  value  of  the  building  (in  the  absence  of 
fraud  mentioned  in  the  statute)  the  liability  of  the  insurer  was  fixed  at  the 
sum  named   in   the  face  of  the  policy ;  and   the  agreement  to  submit  that 
question  to  arbitration   being  without  consideration,  and  being  contrary  t& 
the  policy  of  the  law  as  embodied  in  section   700,  statute   supra,  was  not 
binding  on  the  insured.    The  only  one  who  took  any  risk  by  refusing  the 
arbitration  was  the   insured,  for  if  the  loss  turned  out  to  be  only  partial, 
then,  without  a  fulfillment  of  the  condition  precedent  (and  it  not  being- 
waived)  appellee  could  have  recovered  nothing.    Appellee  took  the  burden 
and  the  risk  of  maintaining  that  the  loss  was  total. 

.  Furthermore,  a  careful  inspection  of  the  clause  of  the  policy  providing  for 
the  arbitration  shows  that  it  required  the  arbitrators,  not  to  determine  the 
amount  of  loss  or  damage  in  fact,  and  under  the  terms  of  the  statute,  but 
to  find  the  extent  of  the  loss,  to  be  estimated  upon  an  entirely  different  basis,, 
the  one  pointed  out  above  in  this  opinion.  This  was  the  only  arbitratioik 
aaked  for  by  appellant,  or  provided  for  in  the  contract  of  insurance.  The- 
policy  of  the  State  has  been  to  close  this  very  question  of  valu*  of  propertx 
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totally  destroyed.  The  reaflons  snpportlss  tbls  policy  are  well  known  and 
are  not  of  recent  promalgation.  Appellant's  effort  seems  to  be  to  have  the 
law  so  oonstrned  that  the  parties  by  tbelr  contract  may  bind  themselves  In 
advance  to  defeat  this  policy  of  the  law,  and  retnrn  to  the  very  oonditiona 
tonght  to  be  corrected  by  the  leRislative  action.  The  circuit  court  properly 
decided  that  appellee's  failure  to  submit  its  claim  of  total  loss  to  arbitration 
was  not  available  as  a  defense  to  that  claim.  The  instructions  Riven  are 
based  upon  former  decisions  of  this  court.  (Caledonia  Ins.  Co.  v.  Cook,  101 
Ky.,  412;  10  Ky.  Law  Rep..  ftSl;  Palatine  Ins.  Co.  v.  Weiss,  22  Ky.  Law 
Rep.,  994;  M^un  lus.  Co.  v.  Glasffow  E.  L.  &  P.  Co.,  107  Ky.,  77,  21  Ky. 
Law  Rep.,  726;  Thuringfa  Iub.  Co.  v.  Mallott,  28  Ey.  Law  Rep.,  1248;  Ger- 
mania  Ids.  Co.  v.  Ashby,  28  Ky.  Law  Rep.,  1664.)  We  adhere  to  the  prin- 
ciples announced  in  those  cases. 

One  of  the  complaints  on  account  of  the  trial  court's  rejecting  evidence 
offered  for  appellant  is  that  a  letter  written  by  appellant's  adjuster  to  one 
White,  whom  it  had  selected  as  its  representative  in  an  effort  to  settle  the 
loss,  was  not  admitted.  Mr.  White  had  a  conveisation  with  county  judge 
Smith,  of  Bourbon  county,  re1ative«to  the  loss,  and  handed  the  letter  to 
Judge  Smith,  who  read  it.  Some  parts  of  the  conversation  then  ensuing 
between  White  and  Smith  were  aflniitted.  It  is  claimed  that  the  letter 
formed  a  pare  of  the  colloquy.  It  Uoen  not  appear  that  anything  was  said 
about  this  partioulnr  letter  in  that  conversation.  The  letter  itself  does  not 
appear  to  be  relevant  as  aid  in  any  way  in  determining  whether  the  loss 
was  total  or  partial.  At  best  it  is  a  teEtimonial  of  appellant's  fair  inten- 
tions )n  the  matter,  a  fact  not  in  issue.  We  are  of  opinion  that  the  letter 
was  immaterial. 

Appellant  introduced  several  architects  and  builders  as  ezpt^rt  witnesses, 
who  testified  that,  in  their  opinion,  the  building  was  not  totally  destroyed; 
that,  on  the  contrary,  by  far  the  most  of  it  could  be  utilized  with  perfect 
safety  in  rebuilding  or  repairing.  They  went  into  detail  in  describing  the 
parts  fit  for  that  purpose.  They  bad  made  out  estimates  of  the  work  and 
material  necessary,  According  to  their  opinion,  to  restore  the  building.  The 
estimates  noted  the  cost  of  the  labor  and  material.  Appellant  offered  these 
estimates  in  evidence,  which  were  rejected.  We  think  properly  so.  Then 
appellant  asked  the  witness,  and  offered  to  prove  the  cost.  This  was  re- 
fused. Some  couits  have  admitted  this  class  of  evidence  as  bearing  on  the 
question  whether  -the  loss  was  total  or  partial.  Ordinarily  it  seems  that 
that  fact  might  be  shown  in  part  in  that  manner.  But  under  the  statute 
(section  700)  above  we  are  of  opinion  that  such  evidence  would  more  prob- 
ably mislead  than  aid  the  jury.  To  Illustrate:  If,  as  a  matter  of  fact,  the 
building  could  have  been  built  new  for  $40,000  that  fact  was  entirely  irrelevant 
and  immaterial  under  the  statute.  Therefore,  if  one  wall  alone  stood,  all 
other  parts  being  without  doubt  destroyed,  still  the  building  could  be  re- 
stored for  $40,000.  Now  would  that  evidence  tend  to  prove  that  the  building 
was  not  totally  destroyed?  We  think  not.  The  trial  court  allowed  the  wit- 
ness to  describe  in  minutest  detail  what  was  necessary  to  restnre  the  build- 
ing, and  as  to  the  percentage  or  proportion  of  it  that  was  destroyed  by  the 
Are.  The  question  of  cost  was  alone  excluded.  In  the  rulings  admitting 
and  rejf^ting  this  evidence  the  trial  court,  In  our  opinion,  was  right. 
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Tbe  verdiot  was  not  flagrantly  against  the  evldenoe.  Indeed  there  was 
muo^  evidence  to  snatain  it.  There  was  also  evidence,  respectable  in  ohar« 
aoter  and  considerable  in  extent,  to  the  contrary.  Photographs  of  the 
building  taken  daring  and  after  the  fire  are  before  us.  They  would  seem  to 
bear  out  appellant's  theory  that  the  building  was  not  so  injured  as  to  be 
totally  destroyed.  However,  this  class  of  evidence  roust  necessarily  be  in- 
conclusive. To  the  eye  it  conveys  an  Impression  that  tbe  witnesses  refute. 
Even  some  of  appellant's  witnesses  admit  that  tbe  condition  of  the  walls 
was  such  that  they  must  have  been  torn  away  down  to  the  top  of  the  first 
story,  yet  an  examination  of  tbe  photographs  does  not  give  the  slightest  in- 
timation of  that  fact.  The  theory  of  appellee  was,  and  that  was  the  sub- 
stance of  its  evidence,  that  the  walls  were  sprung,  cracked  and  so  impaired 
by  water  and  heat,,  that  they  were  unsafe  for  use  in  rebuilding.  True,  ap- 
pellant's witnesses  contradict  this.  But  the  photographs  are  without  much 
value  on  that  issue,  manifestly. 

We  perceive  no  reversible  error  in  the  record  and  the  judgment  is  affirmed, 
with  damages. 

Whole  court  sitting. 


STANDABD  LIFE  AND  ACCIDENT  INS.  CO.  v.  HOLLOWAY. 
(Filed  March  11,  lfl03— Notj  to  be  reported.) 

1.  Insurance— Waiver  of  oonditious  by  agent— Estoppel— Appellee  obtained 
an  accident  certificate  of  insurance  from  an  agent  of  appellant  at  Louisville, 
who  was  also  ticket  agent  for  a  railroad  company,  and  immeuiately  after 
purchasing  the  certificate  boaided  a  train,  and  within  ten  minutes  tbe  coach 
was  derailed  and  appt^llee  severely  injured.  He  brought  this  action  to  re- 
cover damages,  alleging  that  he  was  prevented  from  performing  his  labors 
as  a  farmer  for  twenty- six  weeks,  and  recovered  judgment  for  $250,  from 
which  this  appeal  is  prosecuted.  Appellant  urged  as  a  defense  that  it  was 
relieved  from  responsibility  by  reason  of  tbe  fact  that  appellee  was  a  cripple 
at  the  time  he  obtained  the  certificate,  and  it  was  expressly  provided  in  the 
certificate  that  'it  does  not  insure  any  maimed  or  cripple  person."  Appellee 
claimed  that  this  provision  was  waived  by  tbe  agent  who  solicited  the  in- 
surance, knowing  at  the  time  that  appellee  had  but  one  leg.  Held— That 
appellant's  agent  had  authority  to  waive  this  provision,  and  if  he  did  so 
with  knowledge  of  appellee's  crippled  condition,  the  company  is  estopped  to 
deny  the  waiver. 

2.  Evidence— The  court  erred  to  the  prejudice  of  appellant  in  permitting  a 
witness  to  testify  to  stiitements  made  by  appellant's  agent  after  the  certifi- 
cate waB  Issued  as  to  his  knowledge  that  appellee  was  crippled.  Said  state- 
ments were  not  a  part  of  the  res  gestas,  and  were  incompetent.  Said  state- 
ments r^)Tild  only  have  been  admitted  in  case  the  agent  had  been  introduced 
as  a  witness  for  appellant  and  had  been  asked  on  cross-examination  if  he 
had  made  such  statements,  and  denied  making  them,  when  the  witness 
could  have  been  introduced  to  contradict  him.  It  would  then  have  been 
competent  only  for  tbe  purpose  of  impeaching  the  testimony  of  the  agent. 

Yeaman  &  Yeaman  for  appellant. 

M.  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 
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Opinion  of  the  conrt  by  Jndge  Settle. 

This  action  was  Instituted  by  appellee  in  the  court  below  upon  a  policy  of 
accident  insurance  No.  465,  which  contains  n  clause  to  the  effect  that  '*it 
does  not  insure  any  maimed  or  crippled  person." 

The  record  discloses  the  following  state  of  facts,  viz :  That  the  policy  in 
■question  was  purchased  by  appellee  at  the  price  of  60  cents  from  appellant's 
agent,  who  was  likewise  the  local  ticket  agent  of  the  LouisTille,  Henderson 
•&  St.  Louis  Ry.  Co.  at  Henderson,  Ey. ;  that  appellee  was  about  to  take  the 
passenger  train  for  Louisville,  and  when  securing  his  railroad  ticket  he  was 
solicited  by  the  ticket  agent  to  buy  the  accident  policy,  which  he  did;  that 
after  receiving  it  he  very  soon  boarded  the  train  for  Loulsvillp,  and  in  less 
than  ten  minutes  thereafter  the  passenger  car  in  which  he  was  riding  was 
derailed,  and  he  was  greatly  and  permanently  injured  thereby  in  his  arm 
and  shoulder,  and  totally  disabled  from  performing  any  of  his  dutifs  in  his 
business  of  farming  for  twenty- six  weeks,  and  was  confined  to  the  house 
under  constant  treatment  of  a  surgeon  for  thirteen  weeks. 

The  p.ilii-y  was  made  a  part  of  the  petition,  and  by  its  terms  appellant 
agreed  to  pay  appellee  at  the  rate  of  t25  per  week,  not  exceeding  twenty-six 
weeks,  if  he  should  sustain  within  two  days  from  its  date  injuries  in  any 
railroad  passenger  car  which  should  wholly  and  entirely  disable  him  from  per- 
forming or  engaging  in  any  and  every  kind  of  occupation,  and  remain  within 
the  house  and  be  subject  to  the  personal  and  continuous  attention  of  a  sur- 
geon in  good  standing,  or  t5  per  week  if  such  injury  only  prevented  him 
from  performing  some  one  or  more  of  his  daily  duties.  It  is  averred  in  the 
petition  th^t  appellee,  by  reason  of  the  Injuries  be  received  from  the  derailing 
of  the  passenger  car,  was  damaged  in  the  sum  of  $050,  and  this  sum  he  surd 
to  recover  of  appellant. 

Appellant,  by  answer,  controverted  the  averments  of  the  petition,  and  in 
addition  alleged  in  substance  that  appellee,  at  the  time  of  his  purchase  of 
the  policy  sued  on,  was  a  cripple,  that  is,  he  had  ttut  (we  leg,  the  other  hav- 
ing been  amputated  some  years  before,  and  that  the  clause  in  the  policy 
which  provides  that  "It  does  not  insure  any  maimed  or  crippled  person" 
was  known  to  appellee,  for  which  reason  he  is  not  entitled  to  recover  the 
indemnity  claimed  by  him. 

The  reply,  as  amended,  traversed  the  material  allegations  of  the  answer, 
and  avers  that  the  agent  of  appellant  knew  when  the  policy  was  issued  of 
appellee's  lameness,  and  this  averment  of  knowledge  on  the  part  of  the 
agent  Is  denied  by  the  rejoinder.  Upon  the  issues  thus  joined  the  case  went 
to  trial,  and  the  jury  returned  a  verdict  in  appellee's  favor  foT$2hO.  There- 
after appellant  filed  grounds  and  entered  motion  for  a  new  trial,  which  the 
lower  oourt  refused,  hence  this  appeal.  It  is  crmtended  by  counsel  for  ap- 
pellant that  parol  evidence  was  inadmissible  to  establish  a  waiver  of  the 
provision  of  the  contract  that  '•'it  does  not  insure  any  maimed  or  crippled 
person,"  and  that  as  appellee  is  a  cripple,  the  jary  should  have  been  In- 
fltruoted  peremptorily  to  find  for  appellant.  We  are  unwilling  to  accept  this 
view  of  the  case,  for  it  seems  to  be  the  more  recent  policy  of  the  courts  in 
most  of  the  States  to  hold  that  where  an  Insurance  agent  has  general  powers, 
and  not  only  solicita,  but  Is  the  sole  judge  as  to  whether  he  will  take  the 
risk,  bis  knowledge  in  respect  to  the  nature,  condition  or  extent  of  the  risk 
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Is  that  of  the  oomp&ny  wbloh  he  representfl.  And  it  has  evdD  been  held  tbatr 
snob  an  agent  may  waive  tbe  Btipulations  in  a  poHoy  issued  by  biro,  and 
the  oompapy  will  be  bound  thereby.  (Hartford  Insurance  Co.  v.  Haas.  87 
Ky.,  681;  Pbcanix  Ins.  Co.  v.  Spiers  &  Thomas,  87  Ky.,  285;  Phoenix  Ins. 
Co.  V.  Phillips,  16  Ky.  Law  Rep.,  192.) 

In  the  case  of  tbe  Travelers  Ins.  Co.,  &o.  v.  Bbert,  30  Ey.  Law  Rep.» 
10U8,  which  was  an  action  brought  by  a  woman  to  recover  on  an  accident 
policy  for  injuries  reoelvediand  loss  of  time  resulting  therefrom,  it  being 
expressed  in  the  policy  that  recovery  might  be  had  by  the  person  injured  for 
loss  of  time  occasioned  by  injuries  resulting  from  accidental  means,  except 
in  the  case  of  .females,  wbom  it  insnred  against  death  only,  this  court  upon 
tbe  evidence  furnished  by  the  record,  that  the  agent  of  the  company  had,^ 
notwithstanding  tbe  provisions  of  the  policy,  contracted  to  insure  the  ap- 
pellee, Eberc,  against  loss  of  time,  raid  :  "It  is  insisted  by  appellant  that  tbe 
agent,  Pemberton,  had  no  authority  to  make  such  a  contract  as  the  one 
claimed  by  appellee,  and  farther,  that  as  the  contract;  contained  the  excep- 
tion mentioned,  she  must  be  bound  thereby.  It  is  evident  that  the  agent 
was  authorized  to  issue  accident  policies  of  some  kind,  and  it  nowhere  ap- 
pears that  appellee  had  any  notice  or  information  to  the  efiect  that  his 
power  in  that  respect  was  limited,  hence  we  nre  of  the  opinion  that  appel- 
lant is  buund  by  the  representations  and  contract  in  respect  to  Insurance 
made  by  any  agent  authorized  to  make  any  contract  for  insurance.  *  *  * 
The  fane  of  tbe  receipt  clearly  shows  that  the  agent  knew  the  insured  was  a 
female,  and  he  specifloally  insured  her  against  lass  of  time,  and  it  will  be  a 
harsh  i\ul  unreasonible  rule  that  would  requlrn  her  or  her  son,  who  acted 
to  some  extent  for  her,  to  examine  the  ticket  fully  to  see  whether  it  was  a 
palpable  contradiction  of  tbe  contract  ent^'red  into  verbally,  and  also  re- 
duced to  writinsr.  No  such  diligence  should  be  required  of  a  person  in  the 
hurry  of  travel."    *    ♦    * 

So  in  view  of  the  ai^tborltles  referred  to,  we  are  constrained  to  hold  that 
if  Rogers,  appellant's  agent,  at  tbe  time  he  delivered  to  appellee  the  policy 
sued  on,  knew  that  he  was  maimed  or  a  cripple,  the  provision  in  the  policy 
intended  to  exclude  cripples  was  waived  in  his  case,  and  we  think  that  ap- 
pellant is  estopped  to  deny  the  wnivor.  It  was  for  the  jury  to  determine 
from  tbe  evidence  presented  whether  the  agent  had  such  knowledge  or  not, 
and  though  he  denied  having  any  knowledge  thereof,  appellee  testified  that 
he  walked  in  before  him  with  his  usual  limp,  and  that  upon  reaching  the 
ticket  office  window  he  laid  his  cane  on  the  base  or  shelf  thereof  in  plain 
view  of  tbe  agent.  From  these  facts  the  jury  doubtless  found  that  the  agent 
saw,  and  had  opportunity  to  know,  of  appellee's  crippled  condition;  and, 
upon  the  other  hand,  that  the  latter  did  not  know,  and  had  no  means  of 
learning,  of  the  provision  of  the  policy  intended  to  exclude  persons  of  hia 
class  from  Its  benefits,  as  he  took  the  passenger  train  immediately  after  re- 
ceiving  it  for  tbe  purpose  of  going  to  Louisville. 

We  are  of  opinion,  however,  that  the  lower  court  erred  in  permitting  the 
witness.  Stone,  to  test^ify  as  to  the  conversation  that  occurred  between  him> 
self  and  appellant's  n<;ent.  Rogf^rs.  nrt**r  tbe  delivery  of  thi^  policy  to  appel- 
lee, and  after  his  injury,  in  which  he  says  Rogers  informed  him  that  *' he 
knew  when  he  sold  the  ticket  that  Holloway  was  lame,  that  It  was  because  h» 
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bad  80  many  aocidentB,  and  been  so  unfortunate,  that  he  asked  bim  if  be  did* 
not  want  an  aooident  ticket;  that  a  roan  wbo  bad  bad  so'  many  aooidenta 
ongbt  to  have  aooident  Inroranoe."  Tbis  evidence  wasolearly  incompetent^ 
and  neceflsarily  prejudicial  to  appellant. 

In  commenting  on  the  declarations  of  agents  and  the  extent  to  which  they 
may  bind  the  principal,  Mr.  Meachem,  in  bis  very  excellent  work  on  Agency, 
says:  "So  the  statements,  representations  or  admissions  mnst  have  been^ 
made  in  reference  to  the  sabjecl-matter  of  bis  agency;  the  mere  idle,  desul- 
tory or  careless  talk  of  the  agent,  having  no  legitimate  reference  or  bearing 
upon  the  bn'siness  of  bis  principal,  can  not  be  binding  upon  the  latter;  and 
the  statements,  representations  or  admissions  must  have  been  made  by  the 
agent  at  the  time  of  the  tran<saotion,  and  even  while  he  was  actually  en- 
gaged in  the  performance,  or  so  soon  after  as  to  be  in  reality  a  part  of  the 
transaction;  or,  to  use  the  common  expression,  they  must  have  been  a  part 
of  the  res  gestee.  If,  on  the  other  hand,  they  were  made  before  the  perform- 
ance was  undertaken,  or  after  it  was  completed,  or  while  the  agent  was  not 
engaged  in  the  performance,  or  after  his  authority  bad  expired,  they  are  not 
admissible. 

Id  such  a  case  they  amount  to  a  mere  narrative  of  the  past  transaoticn, 
and  do  not  bin;2  the  principal.  The  reason  is  that  while  the  agent  was  au- 
thorized to  act  or  apeak  at  the  time,  or  within  the  scope  of  his  authority,  he 
is  not  authorized  at  a  subsequent  time  to  narrate  what  he  had  done,  or 
bow  he  did  it."  (Meachem  on  Agency,  section  714;  Greenleaf  £v.,  sections. 
118114.) 

In  Davis  v.  Whitsides,  1  Dana,  177,  it  is  said:  "The  circuit  court  erred  in 
instructing  the  jury  that  if  Miller  was  either  the  partner  or  agent  of  the 
plaintiff,  his  (Miller's)  statement  as  proved  by  another  was  competent  evi- 
dence against  the  plaintiff;  an  acknowledgment  of  an  agent  is  not  admis- 
sible as  proof  against  his  constituent  unless  it  formed  a  part  of  the  res 
gestte." 

But  a  more  recent  decision  in  point  is  to  be  found  in  Hartford,  &c.  v. 
Hayden's  Adm'r,  90  Ky.,  441,  whereinfit  is  said:  "The  appellees  were  im- 
properly allowed  to  prove  some  statements  of  Pursley  relative  to  insuring 
the  deceased  made  after  it  bad  been  affected.  The  acknowledgments  of  an 
agent  made  subsequent  to  the  transaction  in  which  he  acted  as  agent   can 

not  be  proven  against  the  principal;  they  are  not  a  part  of  the  res  gestce. " 
«    «    « 

We  can  conceive  of  no  state  of  case  that  would  have  justified  the  lower 
court  in  admitting  proof  of  these  statements  of  the  agent  unless  the  agent 
had  been  introduced  as  a  witness  by  appellant,  to  testify  as  to  what  occurred 
when  tbe  contract  of  insurance  was  made  wfth  appellee,  in  which  event, 
upon  cross-examination,  counsel  for  appellee  might  have  asked  him  whether 
be  made  to  Stone  the  statements  testified  to  by  tbe  latter,  and  upon  bis 
denial  thereof  Stone  might  have  been  introduced  by  appellee  to  contradict 
bim,  but  even  then  it  would  have  been  the  duty  of  the  court  to  instruct  the 
jury  that  the  testimony  could  be  considered  by  them  only  for  the  purpose  of 
affecting  the  credibility  of  the  agent  as  a  witness. 

We  find  no  error  in  tbe  giving  or  refusing  of  instructions  by  the  lower- 
court,  but  for  the  error  committed  in  admitting  proof  of  the  conversation^ 
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t)etweeD  the  ^ItDess,  Stone,  and  appellant's  agent,  Rogers,  tbe  judgment  la 
reversed  and  cause  remanded,  with  directions  to  tbe  lower  court  to  set  aside 
the  verdict  of  the  jury,  and  grant  appellant  a  new  trial,  and  for  such  other 
proceedings  as  may  not  be  inconsistent  with  the  opinion  herein. 
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(Filed  March  4,  1908— Npt  to  be  reported.) 

Liens— Attachments— Mortgages— Appellant  sued  appellee  for  |2,000  dam- 
ages for  malioionsly  cutting  him  with  a  knife.  A  few  days  thereafter  ap- 
pellant filed  an  amended  petition,  and  alleged  that  appellee  was  about  to  sell 
«nd  dispose  of  his  property  with  the  fraudulent  intent  to  cheat,  hinder  and 
delay  his  creditors,  and  especially  the  appellant,  which  was  levied  on  his 
land.  On  the  following  day  he  executed  a  mortgage  on  the  same  land  to  B. 
and  H.  for  S300  to  secure  them  in  fees.  The  damage  suit  terminated  in  a 
judgment  for  $350  for  plaintiff.  In  the  meantime  the  Commonwealth  in- 
dicted appellee  for  the  same  offense,  which  resulted  in  a  conviction  and  fine 
of  1500.  After  this  appellee  executed  to  the  same  parties  a  second  mortgage 
on  tbe  same  land  to  secure  them  as  securities  upon  an  appeal  bond,  super- 
seding said  |5O0  judgment.  This  judgment  was  affirmed,  and  the  Common- 
wealth instituted  this  action,  asking  to  be  subrogated  to  the  mortgage  lien 
of  B.  and  H.  on  said  land.  B.  and  H.  were  made  parties  to  this  action,  and 
joined  in  the  prayer  of  the  Commonwealth.  Appellant  was  made  a  party 
defendant  and  he  answered,  setting  up  his  lien  under  the  attachment  as  a 
superior  Hen.  A  trial  of  the  action  was  had  and  the  court  adjudged  B.  and 
H.  liens  on  the  land,  but  dismissed  tbe  attachment  of  appellant,  from  which 
be  prosecutes  this  appeal.  Held— That  tbe  proof  clearly  shows  that  appel- 
lee was  attempting  to  sell  and  dispose  of  his  property  with  intent  to  defraud 
appellant.  The  attachment  should  have  been  sustained,  and  appellant 
should  have  been  adjudged  a  lien  on  all  the  land  subject  to  execution  prior 
to  the  lien  of  the  Commonwealth,  or  of  B.  and  H. 

Greer  &  Reed  and  Reed,  Greer  &  Oliver  &  Reed  for  appellant. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  22d  day  of  July,  18fi9,  the  appellant,  Vernon  H.  Blewett,  sued  the 
^pppellee.  J.  A.  Sprague,  in  the  Marshall  Circuit  Court  for  fS.OOO  damages 
for  maliciously  cutting  him  with  a  knife.  On  the  2d  day  of  August  an 
attachment  issued  on  the  amended  petition  of  the  plaintiff  against  the  prop- 
erty of  the  defendant  on  the  ground  that  he  was  about  to  sell  and  dispose  of 
bis  property  with  the  fraudulent  intent  to  cheat,  hinder  and  delay  his  cred- 
itors, and  especially  the  appellant,  which  was  on  the  same  day  levied  by 
the  sheriff  of  Marshall  county  upon  a  trast  of  land  belonging  to  the  defend- 
ant.. This  suit  was  terminated  in  a  judgment  in  favor  of  the  plaintiff  for 
1250.  The  grand  jury  of  Marshall  county  in  the  meantime  indicated  the 
defendant,  Sprague,  for  maliciously  cutting  and  wounding  the  plaintiff 
'with  intent  to  kill  him.  This  prosecution  resulted  in  a  verdict  and  judg- 
ment against  the  defendant  for  1500.  On  the  3d  day  of  August,  1899,  Sprague 
>and  wife  executed  a  mortgage  to  W.  S.  Bishop  and  John  K.  Hendrick  upon 
the  same  tract  of  land  to  secure  the  payment  to  them  of  fees  Amounting  to 
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|8()0;  and  od  the  20th  day  of  Maroh,  1900,  they  executed  to  the  eame  partiea 
a  seooDd  mortgage  upon  the  same  tract  of  land  to  protect  them  aa  hia 
■eourities  upon  an  appeal  bond  superseding  the  $600  Judgment  assessed 
against  him  in  the  Commonwealth  proceeding,  with  interest  and  cost.  The 
Judgment  in  the  Commonwealth  case  was  affirmed  by  this  court  on  the  1st 
day  of  September,  1«00.     (22  Ky.  Law  Rep.,  619.) 

After  the  mandate  of  this  court  was  filed  in  the  Marshall  Circuit  Court  a 
suit  was  instituted  in  the  name  of  the  Commonwealth  against  the  appellant, 
Sprague  and  wife,  and  W.  S.  Bishop  and  John  K.  Hendrick,  setting  out 
the  facts  recited  above,  and  asking  that  it  be  subrogatrd  to  the  rights  and 
Interest  of  Bishop  and  Hendrick  in  the  mortgage  made  to  them  and  for  a 
sale  of  enough  of  the  laud  to  pay  their  judgment.  The  defendants,  Bishop 
and  Hendrick,  filed  an  answer  in  which  they  concur  in  the  prayer  of  the 
petition,  and  ask  th{it  the  land  be  sold  to  pay  not  only  the  debt  due  the  Com- 
monwealth, but  also  their  fees  of  |300.  In  this  proceeding  the  appellant, 
Blewett,  also  set  up  his  judgment  in  the  damage  suit  and  claimed  a  prior 
lien  upon  the  land  by  reason  of  the  levy  of  his  attachment. 

Upon  the  trial  of  these  actions  the  Commonwealth  and  the  assignee  of 
Bishop  and  Hendrick  were  adjudged  IWm  on  the  land,  and  a  judgment  en- 
tered for  its  sale.  But  the  trial  court  discharged  the  attachment  of  the  ap- 
pellant, Blewett,  and  held  that  he  had  no  lien  by  virtue  thereof,  and  Blewett 
appeals.  The  only  question  involved  upou  the  appeal  is  the  judgment  of 
the  circuit  court  discharging  appellant's  attachment.  Upon  the  trial  of  this 
question  L.  W.  Craig  testified  that  on  July  28,  the  appellee  Sprague,  came 
to  his  house  and  told  him  that  be  had  gotten  into  troable,  and  he  wRntFd  to 
sell  out  and  leave  the  country,  and  promised  him  that  if  he  would  find  a 
purchaser  for  his  land  and  crops  ho  would  pay  him  well  for  it;  and  that  on 
the  2d  day  of  August,  1899,  he  tried  to  sell  the  land  and  crops  to  various 
parties  under  this  employment.  And  N.  B.  Williams  testified  that  on  thn  2d 
day  of  August,  1899,  the  same  day  on  which  the  attachment  was  sued  out, 
Craig  proposed  to  sell  him  the  land  and  all  the  crops  belonging  to  the  appel- 
lee for  Id.SOO.  representing  that  he  could  sell  the  farm  for  12,000,  and  the 
crops  were  worth  $500,  and  that  they  would  divide  the  profits.  Substan- 
tially the  same  facts  were  testified  to  by  Walters  and  Palmer,  and  the 
defendant,  Sprague,  admits  that  if  he  could  have  sold  his  land  and  got  the 
money  fov  it  he  would  not  have  paid  the  plaintiff  anything  unless  he  had 
been  compelled  to  at  the  end  of  the  law,  as  he  did  not  consider  his  claim  a 
Just  one.  In  our  opinion  this  testimony  clearly  shows  that  appellant  had 
deterndined  to  sell  and  dispose  of  his  property,  and  was  endeavoring  to  do  so 
prior  to  the  issuing  of  the  attachment,  for  the  express  purpose  of  defeating^ 
any  Judgment  which  might  be  reeovered  against  him  in  the  suit  which  had 
been  instituted  by  the  appellant.  The  mortgages  to  Bishop  and  Hendrick 
were  made  sabsequent  to  his  attachment,  and  to  the  extent  that  they  cov- 
ered property  liable  to  ezeoution  were  subordinate  to  appellant's  lien  ac- 
quired by  virtue  of  the  levy  of  his  attaobment.  The  mortgage  to  Bishop 
and  HeDdrick  oovered  the  homestead,  and  appellant  acquired  no  lien  upon 
it  by  the  levy  pf  bis  attachment,  and  was  not.  therefore,  prejudiced  by  the 
Judgment  in  ao  far  as  the  State  was  adjudged  a  lien  thereon ;  bat  had  a 
prior  lien  upon  the  land  levied  ou  in  ezcesa  of  the  homeitead. 
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For  reftsoDs  indicated  the  judgmeDt  is  reversed  aod  oanse  remanded  for 
prooeedlngs  consistent  with  this  opinion. 
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(FiledlMarob^4.  1908~Not  to  be  reported.) 

ContractB^Warranty^of  personal  property^Appellant  sold  to  appellees  a 
tbreshinK  maohine  and  straw  staclcer  for  $580,  evldeoced  by  three  notes 
signed  by  appellants,  due  respectively  September  1,  1901;  September  1,  1902| 
>and  September  1,  190S,  and'the  contract  of  sale  specified  that  in  case  of  fail- 
ure to  payfany{note]at  maturity  the  appellant  could  treat  them  all  as  due. 
To  secure  these  notes  appellants  executed  a  mortgage  on  said  machines: 
also  on  a  second-hand  Aultman  engine.  Pending  the  negotiations  for 
the  purchase^  of*  thn]  threshing  machine  and  stacker,  ^ppel lees  expressed  a 
desire  to  purchase  a  second-hand  engine  so  as  to  have  a  complete  outfit  for 
threshing  grain.  Appellant's  agent  informed  appellees  where  they  could 
purchase  such  engine,  and  appellees  finally  made  a  purchase  of  an  engine 
from  H.  The  contract  of  sale  of  the  thresher  and  stacker  contained  a  war- 
ranty as  to  satisfactory  work.  Aftvr  the  failure  of  appellees  to  pay  the  first 
note  for  the  thresher;^and  stacker  appellant  brought  suit  on  it,  and  also 
notified  appellees  that  they  would  consider  the  other  notes  as  due,  and 
flougbt  to  enforce  its -mortgage  lien.  In  their  answer  appellees  admit 
that  there  was  no  defect  in  the  thresher  and  stacker,  but  allege  that  the  en- 
gine was  worthless,  and  that  appellant's  warranty  extended  to  the  engine, 
as  well  as  the  other  machinery,  and  this  is  the  question  involved  on  this 
appeal.  Held— That  appellees  can  not  set  up  any  damages  that  may  have 
resulted  to  them  from  the  defective  condition  of  the  engine  iis  appellant's 
did  not  sell  the  engine  to^them  or  make  any  warranty  of  same. 

Jonson  &  Wickllfle  for  appellant. 

E.  B.  Drake  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker.  -  ~^ 

In  the  year  1801  the  appellees,  who  lived  in  Logan  county,  Kentucky,  en- 
tered Into  negotiations  for  the  purchase  of  a  "threshing  outfit,"  with  J.  S. 
Depoyster  and  O.  E.  Matlock,  who  were  agents  of  the  appellant  for  the  pur- 
pose of  selling  its  threshing  machines  in  that  part  of  the  State  of  Kentucky 
wherein  appellee  resided.  These  negotiations  culminated  in  the  pale  by  ap- 
pellant to  appellees  of  one  J.  I.  Case  Threshing  Machine  Co.* s  d4x42  Sep- 
arator, No.  SSi295,  and  one  Case  Wind-straw  Stacker,  No.  3.898.  This  ma- 
chinery was  sold  by  appellant  under  a  contract,  in  writing,  which  set  forth, 
at  great  length,  the  terms  and  conditions  of  the  sale;  it  also  contains  the 
warranty  of  appellant  as  to  the  machinery  sold  by  it  to  appellees. 

For  the  purchase  price  of  the  machinery  so  sold  appellees  executed  and 
delivered  their  three  promissory  notes  for  the  aggregate  sum  of  $580:  The 
first  was  for  |150,  due  September  1,  1901;  the  second  was  for  S216,  due  Sep- 
tember 1,  1902,  and  the  third  for  $216,  due  September  1,  1903,  the  payment 
of  all  being  secured  by  first  mortgage  on  the  machinery  sold,  and  also  on 
one  ten  horse-power  Aultnian  engine,  the  property  of  appellees.  It  appears 
that  at  the  time  of  these  negotiations  with  appellant's  agents  appellees  were 
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desirous  of  Rolng  into  the  bnsiDets  of  threshing  gi'ain  for  profit,  and  to  do 
this  it  was  necessary  that  they  parohase  an  engine  to  ran  the  thresher. 

In  the  negotiations  between  them  and  O.  S.  Matlock,  appellant's  agent, 
they  stated  to  him  that  they  were  contemplating  the  purchase  of  a  second- 
band  engine;  that  they  could  purchase  a  suitable  one  in  connection  with 
•another,  and  rival,  threshing  machine;  whereupon  Matlock  stated  to  them 
that  he  knew  of  a  second-hand  engine  which  be  thought  would'  in  every 
way  suit  their  purpose;  that  this  engine  belonged  to  one  J.  W.  Hays,  of 
Bowling  Green,  Ky.  Matlock,  in  company  with  appellees,  A.  Lyons  and 
J.  B.  Logan,  visited  Bowling  Oreen,  inspected  the  engine,  and  negotiated 
for  its  purchase  for  the  sum  of  9SM)0  in  cash  and  note  for  $100,  due  Septem- 
ber  1,  1901.    The  contract  of  puicbase  is  as  follows: 

'*Bowllng  Green,  Ky.,  February  18.  1901. 
''The  following  repairing  to  be  done  on  the  J.  W.  Hays'  0.  Aultman  en- 
gine, now  the  property  of  J.  W.  Hays,  and  when  repaired  to  become  the 
property  of  A.  Lyons,  J.  B.  Logan  and  L.  Q.  Baugh  when  they  pay  cash  on 
delivery  $200.  note  for  $100,  due  September  1,  1901;  engine  to  be  inspected 
in  Bowling  Green,  Ky.,  aud  if  found  to  comply  with  the  following  repairing, 
to  be  received  by  said  parties :  Right-hand  drive  wheel  placed  in  order.  Re- 
place the  fly  if  the  one  Mr.  J.  W.  Hays  has  can  be  made  to  fit;  if  not,  repair 
the  one  on  the  ensine;  new  leak  in  the  boiler  under  crank  shaft  on  right- 
hand  side  of  engine  stopped;  new  smoke  stack;  cock  on  cylinder  repaired; 
damper  fixed;  repair  platform;  stop  holes  in  heater  except  one;  place  drain 
•oocks  in  this  one;  fit  wrist  pin,  brass  boxing;  also  brass  box  on  connecting 
rod  and  adjust  governors,  and  furnish  new  link  for  guide  chain. 

Itilgned)    "A.  LYONS, 

"J.  B.  LOGAN." 

The  engine  was  shipped  from  Bowling  Green  to  appellees  by  J.  W.  Hays, . 
the  owner,  and  the  threshing  machine  and  stacker  were  duly  shipped  to 
them  by  appellant,  and  the  entire  threshing  outfit  was  in  tljulr  possession 
prior  to  the  beginning  of  the  wheat  season  of  1901.  In  January,  1908,  the 
iirat  of  the  notes  executed  and  delivered  by  appellee  for  the  purchase  price 
•of  the  threshing  machine  and  stacker  having  matured,  and  not  bfing  paid, 
the  appellant  Instituted  an  action  in  the  Logan  Circuit  Court  for  judgment 
for  th\)  principal  and  interest  of  the  note  in  question,  and  also  electing  to 
declare  the  other  two  notes  due  and  payable,  under  a  provision  in  the  mort- 
gage securing  the  payment  of  the  notes  authorising  such  election  and 
•declaration. 

Appellees  filed  an  answer,  in  which  they  in  substance  claimed  that  the 
purchase  by  them  of  the  thresher,  stacker  and  engine  was  one  transaction, 
for  which  they  were  to  pay  8880;  that  they  stated  to  the  agents  of  appellant 
at  the  time  of  the  contract  that  they  desired  to  purchase  one  complete 
threshing  outfit  from  one  party,  and  that  they  would  not  purchase  this 
thresher  and  stucker  unless  they  could  purchase  from  appellant  aiso  a  sec- 
ond-hand traction  engine;  that  thereupon  the  agents  of  appellant  agreed  to 
procure  such  an  engine  for  them,  and  agreed  that  it  should  be  embraced  in 
the  contract  for  the  sale  of  the  thresher  and  stacker,  and  included  in  the 
warranty  to  be  made  by  appellant  ouncerning  the  new  machinery;  that  ap- 
pellant's agents,  Depojster  and  Matlock,  agreed  to  procure  such  an  engine,. 
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and  Bell  them  the  thresbing  oatflt,  incIudlDg  the  engine,  as  a  whole;  that 
in  pursuance  of  said  contract  appellant's  agents  procured  the  engine  from 
J.  W.  Hajs  of  Bowling  Green  and  delivered  it  to  appellees,  together  with 
the  thresher  and  stacker;  that  said  agents  fraudulently  failed  to  include  th& 
engine  in  question  in  the  bill  of  sale  from  appellant  to  them.  In  violation 
of  their  contract  that  the  same  should  he  done;  that  the  engine  sold  and  de- 
livered to  them  was  entirely  worthless  nud  appellees  were  unable  to  make  it 
operate  the  thresher  and  stacker;  and  that  hy  reason  of  its  wortblessness 
the  whole  outfit  purchased  by  them  of  appellant  was  useless,  and  they 
prayed  for  a  rescission  of  their  contract  with  appellant,  and  a  judgment 
against  it  for  the  sum  of  1200  paid  in  cash,  and  the  cancellation  ot  all  the 
notes  executed  by  them,  together  with  the  mortgage  securing  their  payment. 

The  reply  of  appellant  put  In  issue  the  material  allegations  of  the  answer, 
and  the  issues  were  properly  made  up.  Tlur  first  question  which  meets  us 
In  the  discussion  of  this  case  is  whether  appellees  purchased  the  engine 
from  appellant,  or  from  J.  W.  Hays.  It  is  not  contended  that  the  thresher 
and  stacker,  in  any  way,  failed  to  come  up  to  the  warranty  contained  in  th» 
contract  of  sale  between  appellant  and  appellees.  The  defects  complained  of 
existed  only  in  the  engine,  and  appellees'  defense  to  appellant's  cause  of 
action  is  based  entirely  upon  their  claim  that  the  engine  was  purchased  of 
appellant,  through  its  agent,  O.  E.  Matlock,  and  that  by  reason  of  the  de- 
fects of  the  engine  the  threshing  outfit,  as  a  whole,  was  useless  to  them. 

It  is  not  denied  by  appellees  that  at  least  two  of  them  went  with  Matloclc 
to  Bowling  Green,  and  inspected  the  engine  in  question;  that  the  terms  of 
purchase,  and  the  repairs  to  be  done  upon  the  engine,  so  as  to  make  it  ser- 
viceable, were  agreed  on  between  them  and  Hays,  the  owner.  The  contract 
of  sale  for  the  engine  was  reduced  to  writing,  and  signed  by  two  of  the  ap- 
pellees. An  inspection  of  this  contract  shows  that  it  was  made  with  Hay» 
'  by  appellees ;  that  it  stipulated  that  the  engine  then  belonged  to  J.  W. 
Hays,  and  that  when  repaired,  as  set  forth  in  the  contract,  it  was  to  become 
the  property  of  A.  Lyons,  J.  B.  Logan  and  L.  Q.  Baugh,  when  they  paid 
cash  on  delivery  $200  and  note  of  $100,  due  Septembei  1,  19ul;  the  engine  to- 
be  inspected  in  Bov^llng  Green,  Ky.,  and  if  found  to  comply  with  the  stipu- 
lation in  regard  to  repairs,  to  be  received  by  appellees. 

The  inspection  of  the  engine  did  not  take  place  in  Bowling  Green,  but  by^ 
request  of  appellees  it  was  shipped  to  them  at  Dunmore,  where  they  re- 
ceived it.  This  contract  of  sale,  signed  by  the  parties  thereto,  shows  that 
it  contained  no  such  warranty  as  is  now  claimed  by  the  appellees;  it  showa 
conclusively  that  appellees  dealt  with  Hays  in  the  purchase,  and  not  with 
appellant.  The  mortgage  which  appellees  executed  to  appellant,  securing 
the  notes  for  the  purchase  price  of  the  thresher  and  stacker,  in  describing^ 
the  property  subject  to  the  mortgage,  contains  the  following  description  of 
the  engine  in  question:  "And  one  10  H.  P.  C.  Aultman  (Star  engine).  No. 
4202,  It  being  the  engine  purchased  by  A.  Lyons,  &c.,  of  J.  W.  Hays.  Hays, 
Ky.'' 

This  mortgage  was  signed  and  formally  acknowledged  by  appellees  before 
the  county  clerk  of  Muhlenberg  county,  and  was  by  him  recorded.  The  bill 
of  sale  from  appellant  to  appellees  which  warrants  the  thresher  and  stacker 
was  in  writing,  and  made  out  in  duplicate,  a  copy  of  which  was  delivered  to 
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appelleefl.  This  bill  of  sale  shows  oonolasively  that  the  warranty  of  appel- 
lant was  only  as  to  the  thresher  and  stacker,  and  that  it  contains  no  war- 
ranty of  the  engine.  This  paper  was  in  the  possession  of  appellees  all  of  the- 
time  from  the  delivery  of  the  machinery  until  the  institation  of  this  action^ 
and  is  siloed  by  all  of  them.  It  contains,  amons  other  things,  this  pro- 
Tision:  "Agents  have  no  authority  to  waive,  alter  or  enlarge  this  contract  or 
to  make  any  new  or  substituted  or  difierent  contract  or  warranty. " 

The  oral  evidence  upon  the  disputed  points  is  conflicting  and  irreoon- 
cilable.  Depoyster  and  Matlock,  the  agents  of  appellant,  flatly  contradict 
appellees  as  to  tbe  purchase  of  the  engine  from  appellant,  and  they  dis- 
olaim_  any  authority  to  have  made  the  purchase  of  the  Fecond-hand  engine 
for  the  appellant,  or  to  give  any  warrant  in  reference  thereto,  and  there  is 
no  evidence  in  this  record  to  establish  any  such  authority  in  them.  On  the 
other  hand,  the  appellees  all  depose  in  such  a  manner  as  to  fully  uphold  the 
allegations  of  their  pleadings.  But  it  seems  to  us  that  all  the  written  evi- 
dence bearing  upon  tbe  question  of  the  purchase  of  the  engine  indisputably 
shows  that  it  was  purchased  of  J.  W.  Hays  and  not  from  appellant.  Assum- 
ing, for  the  sake  of  argument,  that  appellees'  contention  in  regard  to  the  en- 
gine having  been  sold  by  appellant,  and  the  agreement  to  include  it  in  the 
warranty  contained  in  the  bill  of  sale  for  the  thresher  and  stacker,  to  be 
established,  still  tbeir  claim  for  rescission  can  not  be  maintained. 

The  warranty  contained  in  the  bill  of  sale  is  as  follows:  "It  (the  ma- 
dhlnery)  Is  warranted  to  be  made  of  good  material,  and  durable,  with  good 
care;  to  do  as  good  work  as  any  made  in  tbe  United  States  if  properly  op- 
erated by  competent  persons,  and  the  printed  rules  and  directions  of  the 
manufacturers  intelligently  followed.  If  purchasers,  by  so  doing,  after  trial 
of  ten  days,  are  unable  to  make  the  same  operate  well,  written  notice  shall 
at  once  be  given  to  J.  I.  Case  Threshing  Machine  Co.,  at  Kacine,  Wis.,  and 
also  tbe  agent  from  whom  purchasud,  stating  wherein  it  fails  to  fulfill  the 
warranty,  and  reasonable  time  shall  be  given  to  said  company  to  send  a 
competent  person  to  remedy  the  difflculty,  the  purchaser  rendering  the 
necessary  and  friendly  assistance,  said  company  reserving  the  right  to  re- 
place any  defective  part  or  parts,  and  if  then  the  machinery  can  not  be  made 
to  fulfill  the  warranty,  tbe  part  that  falls  is  to  be  returned  by  the  purchaser 
free  of  charge  to  the  place  where  received,  and  another  substituted  therefor, 
that  shall  fill  the  warranty,  or  the  notes  and  Inoney  for  such  part  imme- 
diately returned,  and  no  further  claim  made  on  the  company.  Failure  so  to 
make  such  trial  or  to  give  such  notices,  in  any  respect,  shall  be  conclusive 
evidence  of  due  fulfillment  of  warranty  on  the  part  of  said  company,  and 
that  the  machinery  is  satisfactory  to  the  purchasers,  and  any  assistance  ren- 
dered by  the  company,  its  agents  or  servants,  in  operating  or  in  remedying 
any  actual  or  alleged  defect,  either  before  or  after  the  ten  days'  trial,  shall 
in  DO  case  be  deemed  any  waiver  of,  or  excuse  for  any  failure,  of  the  pur- 
chaser to  fully  keep  and  perform  the  conditions  of  this  warranty." 

It  is  admitted  by  the  appellees  that  they  did  not  give  the  notice  mentioned 
In  the  foregoing  contract  to  the  J.  I.  Case  Threshing  Machine  Co.,  at  Racine, 
Wis.  They  do  claim  to  have  made  complaint  to  the  agent,  Depoyster,  but 
this  can  in  nowise  excuse  them  from  their  obligation  to  also  give  notice  to 
appellant  at  Racine,  Wis.    This  very  question  alrose  in  the  case  of  Frick  Co. 
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Y.  MorgaD  &  Co.,  &o.,  24 Ky.  Law  Rep.,  886.  In  that  case,  Id  speaking  of  a 
warranty  on  a  threshing  naachine  similar  to  the  one  in  the  case  at  bar,  the 
oourt  said:  *'The  warranty  in  this  case  is  materially  different  from  that  re- 
cited In  the  oase  of  the  Keystone  Mfg.  Co.  v.  Yager,  SI  Ky.  Law  Bep.,  1642. 
In  that  oase  the  contract  required  that  the  vendee  should  give  notice,  either 
to  the  company  or  to  the  agent,  of  any  defect  in  the  machine  in  two  days. 
In  this  it  requires  the  notice  to  be  given  both  to  the  agent  and  to  the  com- 
pany. And  the  law  is  well  settled  that  where  the  purchaser  of  the  machine 
agreed  that  if  it  proved  defective  he  would  give  notice  thereof  to  the  vendor, 
that  be  was  not  entitled  either  to  return  the  machine  because  of  a  defect  of 
which  he  did  not  give  notice  nor  resist  the  payment  of  the  purchase  price 
because  of  such  defect.  (Citing  Osborne  v.  Taylor,  8  Ey.  Law  Rep.,  969; 
American  and  English  Ency.  of  Law,  volume  28,  page  112;  Benjamin  on 
Sales,  section  708.)" 

The  rule  is  well  settled  that  the  vendee  of  property,  who  desires  a  rescis- 
sion of  the  contract  of  sale  for  defects,  or  the  failure  of  the  property  to  come 
up  to  the  terms  of  sale,  must,  within  a  reasonable  time  after  discovery  of 
the  defects  or  failure,  offer  to  restore  the  property,  and  place  the  vendor  in 
statu  quo,  in  regard  thereto,  as  far  as  practicable. 

In  the  case  of  Bailey,  &c.  v,  Nichols.  Sheppard  &  Co.,  8  Ey.  Law  Rep., 
64,  it  is  said  :  *'The  purchaser  of  a  traction  engine  is  not  entitled  to  a  rescls- 
sion  of  the  con  tract  of  sale  because  of  a  breach  of  warranty,  having  failed 
to  return,  or  offer  to  return,  the  engine  within  a  reasonable  time  after  he 
ascertained  that  it  would  not  perform  the  work  it  was  warranted  to  perform, 
and  having  continued  its  use  after  he  ascertained  that  fact." 

In  the  case  of  Colyer  v.  Thompson  &  Johnson,  2  T.  B.  Monroe,  18,  the 
oourt  said  :  "Nor  will  a  oourt  of  equity,  in  every  oase,  set  aside  a  contract  on 
the  ground  of  fraud.  Where  the  injured  party  within  a  reasonable  time 
after  be  has  discovered  the  fraud  makes  his  election  to  disaffirm  the  con- 
tract, and  offers  to  restore  the  property,  a  court  of  equity  will,  at  his  in- 
stance, interpose  and  set  it  aside.  But  if,  after  discovering  the  fraud,  he 
fltill  retains  the  property  and  uses  it  as  his  own,  and  makes  no  offer  to  re- 
store it,  or  does  not  otherwise  evince  a  determination  to  avoid  the  contract, 
a  oourt  of  equity  will  not  set  it  aside,  but  permit  him  to  seek  redress  in  an 
action  at  law.  (Hardwick  v.  Forbes*  Adm'r,  1  Bibb,  212;  Robinson  v.  Gal- 
breath,  4  Bibb.,  183.)" 

In  the  case  at  bar  the  appellees  received  the  engine,  together  with  the 
thresher  and  stacker,  and,  according  to  their  own  statement,  discovered 
almost  immediately  the  defects  of  the  engine.  They  state  that  they  were 
unable  to  make  it  work  at  all.  and  yet,  with  this  knowledge,  they  kept  the 
property  through  the  whole  wheat-threshing  season,  without  any  notice  to 
appellant  at  Racine,  Wis.,  and  finally  left  the  thresher  and  stacker  out  in 
an  open  field,  subject  to  be  ruined  by  the  weather.  So  far  as  this  record 
shows  they  made  no  tender  back  of  either  the  engine,  or  thresher,  or 
stacker,  during  the  whole  season.  Under  these  circumstances  it  seems  to 
us  inequitable  to  allow  them  a  rescission  of  the  contract,  even  if  it  bad 
been  of  a  tenor  comporting  with  their  claim;  but  we  are  satisfied  from  the 
evidence  that  the  purchase  of  the  engine  was  made  from  J.  W.  Hays,  and 
not  from  appellant. 


N.  T.  LIFE  INS.  CO.  V.  JOHNSON'S  ADM'R»  1867 

Wherefore,  the  case  is  reversed,  with  dlreoticns  to  enter  a  judgment  in 
favor  of  appellant  for  their  debt  as  shown  in  the  plead iugs  and  for  otbe 
proceedings  consistent  with  this  opinion. 


NEW  YORK  LIFE  INSURANCE  CO.  v.  .JOHNSON'S  ADM'R. 

(Filed  March  4,  1903— Not  to  be  reported.) 

Insurance— Cancellation  of  policy— Evidence— Appellee's  intestate  became 
the  local  soliciting  agent  of  appellant  company  In  Garrard  county.  A  pol- 
icy on  the  life  of  said  agent  for  150,000  was  issued  by  the  company,  and  in 
due  course  of  business  was  sent  to  N.,  the  general  agent  at  Louisville.  It  is 
claimed  by  appellant  that  it  was  placed  in  the  hands  of  the  agent,  with 
othez  policies,  to  go  into  force  when  the  premium  was  paid,  or  an  acceptable 
note  given  for  ic.  Appellee  claims  that  such  a  note  was  delivered  and  ac- 
cepted,  whiUt  appellant  claims  it  was  tendered,  but  returned.  Thus  the 
matter  stood  until  about  the  1st  of  September,  18U6,  when  the  policy  was 
returned  to  the  appellant.  About  the  Ist  of  October,  lb96,  the  appellant  re- 
jected the  application  for  the  insurance  and  cancelled  the-  policy.  It  la 
claimed  in  this  action,  brought  to  recover  $60,000,  that  the  policy  was  ao- 
taally  delivered  and  wrongfully  cancelled,  and  nothing  else  was  done  until 
the  death  of  the  Insured.  A  recovery  was  had,  from  which  this  appeal  is 
prosecuted.  Errors  in  the  admission  of  evidence  are  relied  on  for  reversal. 
Held— That  a  pocket  memorandum  book  of  the  agent,  stating  that  a  note 
for  $1,672,  the  amount  of  a  policy,  had  been  sent  to  the  company,  was  Incom- 
petent, as  the  premium  due  on  this  policy  was  $1,696.  The  widow  of  the 
agent  was  improperly  permitted  to  testify  to  a  communication  between  her 
and  her  husband,  as  it  was  incompetent  under  section  606,  Civil  Code  Of 
Practice.  An  attorney  was  improperly  permitted  to  testify  as  to  what  the 
agent  told  him  was  the  transaction  with  the  company  as  .to  said  policy. 
Said  testimony  was  hearsay,  as  no  one  representing  the  company  was  pres- 
ent at  said  conversation.  N.,  the  general  agent  of  the  company,  was  intro- 
duced as  a  witness  for  appellant.  He  stated  that  appellant  was  a  mutual 
oompany,  and  that  he  was  a  stockholder  to  the  extent  that  he  was  a  policy 
holder.  His  testimony  was  refused  on  account  of  interest.  Held— That  said 
witness  was  competent.  Previous  to  the  enactment  of  subsection  3,  section 
^06,  Civil  Code  of  Practice,  N.  would  have  been  a  competent  witness  in  the 
case.  The  disqualifying  interest  must  be  direct  and  certain,  one  that  would 
Dbarge  the  witness  with  a  liability  or  exempt  him  trtm  one,  but  a  mere  un- 
certain, remote  or  contingent  interest  would  not  disqualify  one  from  being 
a  witness.  The  testimony  of  B.,  to  the  efifect  that  the  intestate  was  in  poa- 
session  of  the  policy  and  claiming  it  during  the  time  stated  by  him,  was 
competent,  but  his  testimony  as  to  what  he  said  that  N,  and  other  agents 
«aid,  with  reference  to  dividing  the  policy  into  smallec  ones,  y^B  incom- 
petent. 

Humphrey,  Barnett  &  Humphrey  for  appellant. 

Harris  A  Marshall,  O'Neal  &  O'Neal  and  W.  McC.  Johnson  for  'apiiellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Paynter. 

In  June,  1806,  M.  W.  Johnson  became  the  loca*!  soliciting  agent  of  the  ap- 
pellant in  Garrard  county,  Kentucky.    Snon  thereafter  he  applied  to  the 
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Appellant  for  a  policy  qb  MIb  life  In  the  sum  of  $60,000.  Two  poMoleB  wer»- 
IssTied,  one  for  $10,000 and  the  other  for  $40,000.  He  never  paid  the  premiun> 
on  either.  Soon  after  they  were  Issued  he  applied  to  the  appellant  for  a 
$60,000  policy,  to  be  Issued  in  lieu  of  the  two  mentioned,  which  was  accord- 
ingly done  on  the  14th  day  of  July,  1806.  The  policy  was  payable  to  John- 
son's estate.  In  due  oours<^  of  business  it  was  sent  to  General  Agent  W.  R. 
Noble  at  Louisville,  Ky.  It  is  claimed  by  the  appellant  that  it  ii^as  placed 
in  the  hands  of  Johnson  (he  being  treated  as  theFoliciting  agent  with  refer- 
ence thereto  as  with  other  policies),  to  go  iuco  force  when  the  premium  waa 
paid,  or  an  acceptable  note  given  for  it.  The  appellee  claims  that  such  a 
note  was  delivered  and  accepted,  whilst  the  appellant  claims  it  was  ten- 
dered, but  recurned.  Thus  the  matter  stood  until  about  the  Ist  of  Septem- 
ber, 1896,  when  the  policy  was  returned  to  the  appellant.  About  the  Ist  of 
October  the  appellant  rejected  the  application  for  the  insurance  and  can- 
celled the  policy. 

It  is  claimed  on  behalf  of  the  appellee  that  the  policy  was  actually  delivered 
and  wrongfully  cancelled.  It  appears  that  nothing  further  was  done  witb 
reference  to  it  until  about  the  middle  of  December,  1896,  when  Johnson  died. 
This  suit  was  instituted  by  Johnson's  administrator  on  the  policy  to  recover 
the  $60,000.  It  is  unnecessary  to  make  a  fuller  statement  of  the  facts  for  th& 
purpose  of  this  opinion;  it  is  likewise  unnecessary  to  comment  upon  the  let- 
ters which  were  used  in  the  evidence  upon  the  trial  of  the  case.  The  ques- 
tlons  to  be  determined  on  this  appeal  are  upon  the  admission  of  certain 
testimony  over  the  objection  of  the  appellant  and  the  refusal  to  admit  cer- 
tain testimony  in  its  behalf. 

On  the  trial  of  the  case  a  pocket  memorandum  book  of  Johnson  was  offered 
in  evidence.  It  contained  a  heading  and  entry  as  follows :  "Insurance  written 
by  M.  W.  Johnson  for  the  New  York  Life  Insurance,  June  23,  '96.  M.  W. 
Johnson  $60,000."  On  another  page  of  the  book  it  contains  the  following: 
"Notes  taken  in  payment  of  insurance  wrote  in  the  New  York  Insurance  Go. 
by  M.  W.  Johnson,  of  Paint  Lick,  Ey.,  June  28,  M.  W.  Johnson,  4  months, 
$1,672." 

It  is  conceded  that  the  premium  on  the  $50,000  policy  was  $1,696,  so  tbfr 
amount  of  the  note  mentioned  in  the  book  does  not  correspond  witb  the 
amount  of  tbe  premium  which  Johnson  should  have  paid.  It  seems  to  us 
for  tbftt  reason,  if  for  no  other,  it  was  error  to  admit  the  book  as  evidence, 
as  no  flvldenoe  was  offered  to  show  that  an^  $1,678  note  was  ever  seen  or  de- 
livered to  the  appellant.  The  widow  of  Johnson  was  allowed,  over  appel- 
lant's objeotlon,  to  testify  as  to  communications  between  her  and  her 
husband.    Tb4s  was  error.     fSootion  606,  Civil  Code.) 

Mr.  R.  BL  Homlinson,  a  lawyer  of  Lancaster,  Ky.,  was  introduced  as  a 
witness  upon  behalf  of  the  appellee.  He  was  asked  :  "Were  you  employed  by 
Mr.  Johnson  at  any  time  before  his  death  to  bring  any  suit  against  the  New 
York  Life  Insurance  Co.  in  respect  to  a  policy  for  $50,000  in  that  oompaDy?" 
He  answered  that  he  had  been,  and  then  proceeded  to  detail  a  oonversation 
with  Johnson,  wherein  Johnson  stated  the  transaction  from  his  point  of  view 
which  he  had  with  the  appellant  in  reference  to  the  policy  in  question.  This 
testimony  was  offered  with  a  view  of  showing  that  the  policy  had  been  de- 
livered to  Johnson,  and  that  Johnson  had  not  aoqulesoed  in  the  rejeotion  of 
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^be  application  by  tbe  oompaDy  and  tbe  oanoellatlon  of  tbe  poHojt.  No  one 
representing  tbe  New  York  Life  Insuranoe  Go.  was  present  wben  tbat  oon-^ 
Tersation  took  place ;  it  was  hearsay  evidence. 

If  a  oaase  of  action  ceuld  be  made  ont  by  statements  which  the  plaintiff 
had  made  to  others  as  to  the  transaction  (not  in  the  presence  of  the  party 
-against  whom  it  is  asserted),  then  to  follow  such  rule  it  wonld  be  quite  an 
-easy  thing  for  any  one  to  establish  a  cause  of  action  against  one  who  was 
under  no  liability  whatever  to  the  party  making  such  a  claim. 

In  Dickson  v.  Labry,  16  Ey.  Law  Rep.,  622,  it  appeared  that  one  party 
claimed  the  property  by  a  gift  from  his  grandfather,  and  the  other  party 
claimed  that  he  had  acquired  title  to  it  by  a  subsequent  purchase  from  the 
grandfather.  The  court  helnl  that  it  was  incompetent  to  prove  the  state- 
ments of  the  grandfather,  not  in  the  presence  of  the  plaintiff,  to  the  effect 
%hat  he  had  not  given  the  property  to  the  grandson. 

In  Lowry  v.  Brsken,  113  N.  7.,  — ,  it  was  held,  where  it  was  claimed  that 
«n  uncle  took  notes  In  tbe  name  of  his  niece,  that  it  was  not  admisnible  in 
the  suit  of  his  personal  representatives  again Pt  the  niece  to  prove  that  the 
•fiacle  had  said  that  he  took  the  notes  in  the  name  of  his  niece  to  avoid  the 
ipayment  of  taxes. 

It  was  held  in  Penn  v.  Flghtmaster,  17  S.  W.  Rep.,  884,  that  statements 
inadfl  by  an  ancestor,  not  In  the  presence  of  tbe  party  to  be  affected  thereby, 
'Were  not  admissible  on  behalf  of  the  plaintiff. 

The  court  held  in  Bryan  v.  Buford,  7  J.  J.  Marshall,  385,  that  an  endorse- 
-ment  on  a  note  of  a  payment  by  the  plaintiff  was  not  evidence  for  him  of 
'the  fact  of  the  payment. 

On  the  trial  of  this  case  the  appellant  introduced  W.  R.  Noble,  who  was 
the  agent  of  the  company,  and  conducted  its  business  at  Louisville,  Ey. 
!He  was  familiar  with  the  facts  in  relation  to  the  policy  in  question.  He 
^was  asked  the  following  questions,  and  made  the  following  answers,  to  wit: 

"Q.  Is  the  New  Tork  InsurancQ  Go.  a  mutual  company?" 

«'A.  Yes,  sir." 

"Q.  Are  you  a  stockholder?" 

"A.  To  the  extent  of  being  a  policy  holder." 

"Q.  Do  you  participate  in  the  profits  of  the  company?" 

"A.  Yes,  sir."' 

The  court  ruled  that  he  was  Incompetent  as  a  witness  because  he  was  an 
Interested  party.  This  is  upon  the  idea  that  he  was  a  policy  holder  in  the 
27ew  York  Life  Insurance  Go.,  which  is  a  mutual  company.  The  court  was 
-of  the  opinion  that  by  reason  of  being  a  policy  holder  he,  therefore,  had 
^uch  interest  as  disqualified  him  as  a  witness. 

Section  605,  Givll  Gode,  reads  as  follows:  "Subject  to  the  exceptions  and 
mnodifloations  contained  in  section  606,  every  person  is  competent  to  testify 
■for  himself  or  another. "    *    *    * 

Subsection  8,  section  606,  Givil  Gode,  reads  as  follows:  '*No  person  shall 
testify  for  himself  concerning  any  verbal  statement  of,  or  any  transaction 
with,  or  any  act  done,  or  omitted  to  be  done,  by  *  *  *  one  who  is  dead 
when  tbe  testimony  is  offered  to  be  given,  except  for  the  purpose  and  to  the 
•extent  of  affecting  one  who  is  living,  and  who,  when  over  fifteen  years  of  age 
4ind  of  sound  mind,  heard  such  statement,  or  was  present  when  such  trana« 
•motion  took  place,  or  when  such  act  was  done  or  omitted." 
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The  purpose  of  the  enactmeDt  of  the  sections  of  the  Code  was  not  to  dis- 
qualify witnesses  who  were  qualified  before  Its  enantment,  but  to  qualify 
witnesses  who  previous  to  the  time  had  been  disqualified.  It  is  In  the  na- 
ture of  an  enabling  and  not  a  disabling  statute.  The  Supreme  Court  of 
Florida  had  under  consideration  this  question,  In  the  case  of  Adams  v.  Board 
of  Trustees,  87  Florida,  Col.,  266,  wherein  it  said:  "The  purpose  of  the 
statute  was  to  remove  this  common  law  disability  arising  from  Interest  in 
the  event  of  the  litigation,  except  in  cases  where  one  of  the  parties  to  any 
transaction  or  communication  was,  at  the  time  of  the  examination,  dead  or 
Insane.  In  the  latter  cases  the  disabilities  arising  from  Interest  in  the 
event  that  were  imposed  by  common  law  are  by  this  statute  retained;  but 
in  such  cases  the  statute  disqualifies  those  unly  who  were  disqualified  by 
the  general  rule  of  the  nommon  law.  Any  exception  from  the  disqualifica- 
tion that  is  recognized  by  the  rules  of  the  common  law  forms  a  like  excep- 
tion to  the  cases  intended  to  be  excluded  by  the  proviso  to  our  statute. 
Where,  then,  a  witness  is  objected  to  under  the  proviso  of  this  statute  as  beln^^ 
disqualified  because  of  interest  In  the  event  of  the  suit,  the  test  of  his  com- 
petency is  by  a  resort  to  the  common  law.  If  he  was  competent  by  the 
common  law,  he  is  competent  under  the  proviso  of  this  statute,  and  vice 
versa." 

If  Noble,  as  a  policyholder,  can  participate  in  any  profits  of  the  company* 
it  is  not  only  tmall,  but  extremely  uncertain,  contingent  and  very  remote. 
In  discussing  the  Interest  of  a  witness,  Mr.  Greenleaf,  volume  1.  section  890, 
■ays:  "The  true  test  of  the  interest  of  a  witness  is  that  he  will  either  gain 
or  lose  by  the  direct  legal  operation  and  effect  of  the  judgment,  or  that  the 
record  will  be  legal  evidence  for  oi  against  him  Id  some  other  action.  It 
must  be  a  present,  certain  and  vested  interest  and  not  an  interest  uncertain, 
remote  or  contingent,  *  *  *  and  if  the  interest  is  of  a  doubtful  nature,  the 
objection  goes  to  the  credit  of  the  witness  and  not  to  his  competency,  for, 
being  always  presumed  to  be  competent,  the  burden  of  proof  is  on  the  ob- 
jecting party  to  sustain  bis  exception  to  the  competency,  and  if  he  falls  sat- 
isfactorily to  establish  it.  the  witness  Is  to  be  sworn." 

Previous  to  the  enactment  of  the  section  of  the  Code  in  question  Noble 
would  have  been  a  competent  witness  to  have  testified  in  this  case.  As  w» 
understand  the  rule,  the  disqualifying  interest  must  be  direct  and  certain, 
one  that  would  charge  the  witness  with  a  liability  or  exempt  him  from  one» 
but  a  mere  uncertain,  remote  or  contlngeLt  interest  would  not  disqualify 
one  from  being  a  witness. 

So  far  as  this  record  shows  a  recovery  of  the  judgment  would  not  have 
any  perceptible  effect  upon  the  rights  of  the  policy  holder.  It  is  not  certain 
that  it  would  remotely  affect  his  rights  to  the  extent  of  one  cent.  Some  de- 
cisions of  this  court  have  been  cited  to  show  that  a  person  may  have  an  in- 
terest in  the  result  of  litigation  which  disqualifies  him  from  being  a  witness, 
although  he  is  not  a  party  to  the  action.  We  recognize  this  to  be  true,  but 
we  have  failed  to  find  the  disqualifying  interest.  The  testimony  of  Bernard, 
to  the  effect  that  Johnson  was  in  possession  of  the  policy  and  claiming  it- 
during  the  time  stated  by  him,  was  competent,  but  his  testimony  with  refer- 
ence to  what  Johnson  said  that  Noble  or  other  agents  of  the  company  had 
■ftid  with  reference  to  dividing  the  policy  into  smaller  ojies  was  incompetents 
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Noble  was  not  present  when  JohnsoD  made  tbe.  statement  to  the  witness. 
It  was  no  part  of  tbe  res  gestte.    The  transaction   between  Johnson   and 
Bernard  was  entirely  independent  of,  and  disoonneoted  with,  tbe  transaction 
which  resulted  in  issuing  the  policy  for  $50,000. 
Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HAYNER  &  CO.  v.  McKEE,  &o. 

(Filed  Mar.ih  4.  1003— Not  to  be  reported.) 

Husband  and  wife— Fraudulent  conveyances— A  judgment  having  been 
rendered  against  M.,  and  a  return  of  no  property  found,  this  suit  was  insti- 
tuted under  section  439,  Civil  Code  of  Practice,  to  subject  to  said  debt  a 
grocery  store,  saloon,  notes  and  accounts,  shares  of  stock  in  a  tobacco  com- 
pany, storage  bouse  and  dwelling  house  held  in  the  name  of  his  wife,  to 
the  payment  of  said  debt.  Held— That  as  the  proof  shows  that  the  wife 
received  a  devise  of  about  $3,600,  and  invested  12,000  in  a  store  and  pur- 
chased a  home  with  other  funds  belonging  to  her,  worth  about  11.500,  and 
he  was  only  clerk  for  her  in  charge  of  her  business,  and  although  she  owned 
onsiderable  property,  the  chancellor  will  not  subject  it  to  her  husband's 
debts  on  account  of  large  incumbrances  resting  on  the  property  and  the 
uncertain  value  of  same,  which  does  not  satisfy  the  mind  that  value  has 
been  added  to  said  property  by  bis  labor. 

Hunter  Wood  &  Son  and  W.  L.  Reeves  for  appellants. 

James  Breathitt,  Downer  Sc  Russell  and  T.  L.  Edelen  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  14,  1896,  appellants  recovered  judgment  in  the  Christian  Cir- 
cuit Court  against  api)ellee.  L.  H.  McKee,  for  the  sum  of  $6,936.56,  with  in- 
terest from  that  datn,  on  notes  executed  by  him  to  them  in  the  year  1883. 
Execution  was  issued  on  the  judgment,  and  returned  no  property  found. 
Appellees  then  instituted  this  action  under  section  489  of  the  Code  of 
Practice  to  subject  to  their  debt  the  following  property  standing  in  the 
name  of  his  wife,  Nannie  L.  McKee: 

Grocery  store,  saloon  and  fixtures,  worth  as  alleged 18,000 

Notes  and  acoountp,  worth  as  alleged 5,000 

Sixty -one  shares  in  Hopkinsville  Tobocco  Co.,  worth  as  alleged 3,000 

Gold  storage  house,  worth  as  alleged 700 

mprovements  put  on  storehouse,  worth  as  alleged 1,000 

Dairy  business  and  cattle,  worth  as  alleged 2.000 

Horses,  worth  as  alleged 400 

Dwelling  house,  less  lien,  worth  as  alleged 2,100 

Acme  Mill  stock,  worth  as  alleged 300 

.  Total  , $29,500 


Tbe  wife  claimed  the  property  as  her  own,  and  on  final  hearing  the  court 
dismissed  tbe  petition. 
The  proof  shows  that  L.  H.  McKee  was  a  member  of  the  firm  of  Cowan, 
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HugglDS  &  MoKee  lo  the  year  1882,  and  that  the  firm  failed,  MoKee  losing 
all  that  he  bad  in  the  failure,  although  he  seems  not  to  have  been  to  blame 
for  it.  Before  he  went  into  that  firm  he  had  been  a  merchant  at  Gaskji 
Ky.,  and  while  in  that  firm  be  oonduoted  the  grocery  business,  and  the 
other  members  of  the  firm  attended  to  its  grain  and  implement  business. 
McKee.  it  seems,  was  a  good  business  man  and  understood  the  grocery  busi- 
ness. The  failure  of  his  firm  was  due  tu  losses  in  the  other  business  which 
fae  had  nothing  to  do  with.  After  that  failure  a  firm  was  formed  of  McKee 
A  Fool,  which  oonduoted  for  about  two  years  a  grocery  business.  The  Mc- 
Kee of  this  firm  was  Oharles  McKee,  the  father  of  L.  H.  McKee.  L.  H. 
McKee  stayed  in  this  store  as  a  clerk  at  a  salary  of  about  160  a  month.  In 
May,  1888,  he  married  Nannie  .L.  Ellis,  who  had  about  $1,500  in  the  hands 
of  her  brother,  being  money  derived  from  insurance  on  the  life  of  her  father, 
who  had  died  several  years  before.  She  knew  her  husband's  financial  con- 
dition, and  it  was  agreed  between  them  that  her  mon(*y  should  be  kept  sep- 
arate  and  held  as  her  separate  estate.  In  November,  1883,  her  brother,  who 
held  the  money  for  his  sister,  paid  it  over  to  her  husband.  He  deposited  it 
In  bank  in  the  name  of  L.  H.  MoKee,  agent,  and  in  the  following  January 
and  February  checked  it  out  to  McKee  &  Fool,  except  some  of  it  used  by 
his  wife,  and  the  bank  account  was  closed.  A  year  or  more  after  this  Pool 
withdrew  from  the  firm  and  the  firm  of  MoKee  &  Pool  was  succeeded  by 
Charles  McKee  &  Sons,  the  sons  being  two  brothers  of  L.  H.  MoKee.  L. 
H.  McKee  stayed  with  this  firm  as  with  its  predeceSKor.  One  of  his  brothers 
died,  and  in  the  year  1880  L.  H.  McKee's  wife  received  from  the  estate  of 
this  brother  nearly  $900.  She  then  bought  the  home  where  they  now  live 
for  $1,600;  the  property  was  deeded  to  her  and  the  money  received  from  the 
estate  referred  to  was  paid  on  the  property.  In  1890  Charles  MoKee  died, 
and  by  a  proceeding  in  the  Christian  Circuit  Court  Nannie  McKee  was 
made  a  feme  sole.  She  then  bought  the  grocery  store  of  Charles  McKee  dc 
Sons,  and  her  husband  continued  in  charge  of  it,  running  it  in  her  name, 
and  has  continued  to  run  it  to  the  present  time,  increasing  the  business 
from  year  to  year,  and  adding  a  saloon  to  the  grocery.  His  wife  stayed  at 
home  and  he  ran  the  business,  but  it  was  run  in  her  name.  Out  of  the 
profits  of  the  business  the  family  were  supported,  the  annual  cost  of  this  be- 
ing about  $1,600.  The  dwelling  house  was  improved,  $800  of  the  unpaid 
purchase  money  was  paid  and  the  interest  on  the  remainder.  The  property 
Is  now  woith,  perhaps,  $2,600,  and  there  is  a  lien  on  it  for  $900.  A  store- 
room was  bought  for  $6,700  and  $1,000  spent  in  improving  it,  although  the 
purchase  money  for  the  store  was  not  paid.  Sixty-one  shares  of  the  stock 
in  the  Hopkinsville  Tobacco  Co.  were  bought,  five  shares  at  $100  a  pieoeand 
the  other  fifty-six  shares  at  10  cents  on  the  $1  at  a  time  of  depression.  The 
company  is  now  doing  well,  and  the  stock  is  taken  in  bank  as  collateral  se- 
ourity  for  a  loan  of  $2,600.  The  husband  also  bought  in  the  name  of  bis 
wife,  and  out  of  the  profits  of  the  business  conducted  by  him.  three  shares  of 
Acme  Mill  stock,  valued  at  $300,  a  cold  storage  bouse,  which  rents  for  $1$0 
a  year,  but  which  was  bought  at  auotion  for  something  over  $200,  although 
It  eost  $700.  In  addition  to  this,  in  the  name  of  his  wife,  he  went  into  the 
dairy  business,  putting  into  it  something  over  $3,000,  and  is  now  runnlDg 
the  dairy.    He  also  began  some  farming  operations  Id  partoersblp  with 
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TTbomas  H.  Carlos,  but  no  money  seems  to  have  been  made  either  in  the 
dairy  or  In  the  farming  operations.  The  proof  Is  conflicting  as  to  the  pres- 
ent value  of  the  store,  ranging  on  the  stock  of  goods  from  14,000  to  $8,000, 
and  on  the  accounts  and  notes  from  $8,600  to  $6,000,  fixtures,  etc.,  $1,000.  It 
Is  Impossible  to  read  the  record  without  reaching  the  oonclusloii  that  L.  H. 
MoKee  is  a  business  man  of  more  than  ordinary  capacity,  and  that  starting 
with  small  capital,  by  reason  of  his  capacity  and  attention,  the  business  con- 
ducted by  him  has  grown  from  small  beginnings  to  its  present  size,  besides 
fiupporting  his  family. 

It  Is  earnestly  Insisted  for  appellant  that  the  fund  In  the  hands  of  the 
wife's  brother  vested  in  the  husband  on  their  n^arrlage,  and  that,  therefore, 
the  increase  of  that  fund  and  everything  purchased  with  it  was  the  property 
of  the  husband.  We  can  not  concur  in  this  contention.  The  husband  had 
the  right  to  reduce  his  wife's  choses  in  action  to  possession,  but  he  was  not 
required  to  do  so.  He  might  let  it  remain  as  her  property  and  Impress  upon 
It  the  character  of  her  separate  estate.  The  facts  of  the  case  warrant  the 
ohancellor's  conclusion  that  the  husband  and  wife,  knowing  of  his  Involved 
condition,  agreed  that  this  fund  should  be  the  separate  estate  of  the  wife, 
and  that  it  was  held  and  controlled  by  her  as  her  separate  estate.  The  wife 
was  entitled  to  an  equitable  settlement,  and  this  small  fund  ^^as  no  more 
than  in  equity  might  properly  have  been  settled  upon  her. 

It  Is  also  earnestly  argued  that  the  husband  can  not  give  his  wife  the 
profits  arising  from  his  own  business  sagacity,  and  that  the  profits  of  this 
business  made  by  the  husabnd,  or  a  reasonable  part  of  tbeni,  should  be  sub- 
jected to  the  payment  of  plaintiff's  debt.  (Garter  Bros.  v.  Martin,  91  Ky., 
iS9i;  Brooks-Waterfleld  Go.  v.  Frisbie,  99  Ky.,  126.)  There  Is  much  force  in 
this,  but  in  view  of  the  evidence  as  to  tbe  amount  of  debts  outstanding  and 
the  conflicting  evidence  as  to  the  value  of  the  property,  the  court  concludes 
that  we  ougbt  not  to  disturb  the  chancellor's  finding  on  the  facts.  It  Is 
shown  that  the  debts  due  for  goods  in  the  store  amount  to  $3,600;  there  is 
also  a  note  in  bank  for  $2,000;  a  balance  of  $900,  with  some  interest,  due  on 
the  dwelling  house  and  $6,700  due  on  the  storehouse.  It  is  also  shown  that 
about  the  year  1894  the  wife  received  a  devise  of  something  like  $3,600.  and 
$2,000  was  put  into  the  store.  The  husband  has  been  paid  regularly  a  salary 
out  of  the  store,  which,  according  to  the  evidence,  was  as  much  as  his  ser- 
vices were  worth.  The  court  is,  therefore,  of  opinion  that  the  facts  of  this 
oase  do  not  bring  It  within  the  rule  laid  down  in  the  cases  referred  to. 

Wherefore,  tbe  whole  court  sitting,  the  judgment  is  afSrraed. 


STEPHENSON  v.  STEPHENSON. 

(Filed  March  6,  1903~Not  to  be  reported.) 

Gonveyances— Failure  of  consideration— Pleading— Appellant  being  the 
owner  of  an  undivided  one- half  Interest  in  adjoining  tracts  of  land  made  a 
deed  of  conveyance  of  same  to  her  son,  the  appellee,  in  consideration  of  $600, 
which  was  recited  In  the  deed  as  paid.  Appell^i  with  his  family,  consist- 
ing of  a  wife  and  several  children,  moved  to  the  land,  into  the  house  which 
liad  been  occupied  by  the  mother,  he  having  built  for  her  a  sxiiall  house  near 
liy,  which  she  was  expected  to  occupy.    Unpleasantness  soon  arose  between 
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appellant  and  appellee,  his  wife  and  children,  which  oansed  her  to  leave  the 
place,  and  to  institute  this  suit,  in  which  she  alleged  that  although  the  di^ed 
recited  the  payment  of  the  $500,  the  full  consideration  only,  IvO  of  the  same 
was  in  fact  paid,  leaving  due  her  $480,  for  which  she  prays  Judmnpnt,  and 
for  "all  proper,  general  and  equitable  relief. "  The  answer  admits  that  $600 
was  not  the  true  consideration,  hut  the  consideration  was  love  and  affection, 
and  the  undertaking  on  the  part  of  the  son  to  care  and  provide  for  his 
mother  during  her  life,  and  that  he  bad  performed  his  undertaking  in  part* 
and  was  wiljing  to  continue  same.  After  appellee  had  taken  some  deposi- 
tions appellant  offered  to  file  an  amended  petition,  praying  for  a  reBcission 
and  cancellation  of  the  conveyance.  The  court  refused  to  permit  this  amend* 
ment  to  be  filed;  and  on  the 'hearing  of  the  ease  dismissed  the  petition,  from 
which  this  appeal  is  prosecuted.  Held— That  the  court  should  have  permit- 
ted the  amended  petition  to  be  filed  to  conform  to  the  proof.  The  prayer  of 
the  petition  as  amended  would  have  entitled  appellant  to  a  cancellation  of 
the  conveyance.  The  proof  shows  that  if  the  consideration  was  $500,  it  waa 
unpaid,  or  if  it  was  for  oare  of  the  mother,  appellee  had  failed  to  comply 
with  his  undertaking;  but  appellee  was  entitled  to  a  return  of  the  $20  paid, 
and  a  lien  on  the  land  if  same  is  not  paid.  Appellee  is  not  entitkd  to  any- 
thing for  building  the  little  house  as  the  rent  of  the  land  would  offset  this. 

O.  H.  Waddle  for  appellant. 

J.  W.  Golyar  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Polly  Stephenson,  widow  of  JesR/B  Stepheneon,  deceased., 
became  by  the  d^ath  of  a  son,  Riley  Stephenson,  the  owner  in  fi*e  simple  of 
an  undivided  one  half  of  several  small  and  adjoining  tracts  of  land  in  Pu- 
laski county,  the  other  half  having  descended  to  her  husband,  Jesse  Stephen- 
son, who  was  then  living,  but  upon  his  death,  which  occurred  at  a  later 
date,  she  beoame  entitled  to  an  B.m;ate  for  life  in  the  whole  of  his  undivided 
half  of  the  lands  mentioned  as  a  homestead,  the  same  being  worth  less  than 
$1,000.  On  October  6,  1000,  she  by  deed  conveyed  the  undivided  one-half  in- 
terest in  the  lands  which  had  descended  to  her  by  the  death  of  her  ■on, 
Riley,  to  the  appellee,  W.  M.  Stephenson,  al.so  a  son,  for  the  recited  consid- 
eration of  $500,  the  payment  of  which  was  acknowledged  in  the  deed.  Soon 
after  the  conveyance  of  the  laud  to  him  the  appellee  with  bis  family,  con- 
sisting of  a  wife  and  several  children,  moved  on  the  land  and  into  the  bouse 
which  had  been  occupied  by  bis  mother,  he  having  built  for  her  another 
small  house  near  by,  which  she  was  expected  to  occupy. 

Unpleasantness  soon  arose  between  appellant  and  appellee,  his  wife  and 
children,  which  caused  her  to  leave  the  place,  and  thereafter  to  institute- 
this  suit  in  the  Pulaski  Circuit  Court.  It  is  alleged  in  the  petition  that 
although  the  deed  acknowledged  the  payment  of  the  entira  consideration  of 
$500,  only  $30  of  the  same  bad  in  fact  been  paid,  leaving  due  her  $480«  wbiob 
appellant  promised  to  pay,  but  failed  to  do  so.  It  is  also  averred  in  the 
petition  that  appellant  is  entitled  tn  a  lien  on  the  lands  conveyed  to  secure 
the  paymeDC  of  tlii^  $4-0  Tntf  petition  closes  with  a  prayer  for  judgment  in 
her  favor  against  appt^llee  fiir  tise  fiSOand  Interest;  tor  the  enforcement  of 
her  Hen.  and  fiimlly  for    "all  proper,  general  and  equitable  relief." 

The  answer  admits  the  execution  of  the  deed,  and  that  only  $d0  of  the  $600 
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oonsideration  oamed  thereiD  bas  been  paid,  but  denies  that  $600  is  the  true 
oonsideratioD,  and  avers  that  the  real  consideration  is  the  service  he  has 
performed,  and  is  yet  to  perform,  in  caring  for  and  supporting  the  appellant, 
who  is  admitted  to  be  very  old  and  feeble.  The  reply  denies  the  material 
allegations  of  the  answer.  After  some  of  appellee's  depositions  were  taken 
appellant  offered  to  file  an  amended  petition,  in  which  she  asks  the  cancella- 
tion of  the  deed  made  to  appellee  and  the  restoration  to  her  of  the  land,  if 
the  court  should  be  of  opinion  that  the  averments  of  appellee's  answer  are 
true.  The  chancellor  refused  to  permit  the  amendment  to  be  filed,  to  which 
appellant  excepted.  The  trial  of  the  case  resulted  in  a  judgment  dismissing 
the  petition,  hence  this  appeal.  While  the  evidence  in  the  case  is  conflict- 
ing, it  shows  that  shortly  after  appellee  and  bis  family  removed  to  his 
mother's  house  disagreements  arose  between  her  and  his  wife  and  children, 
so  serious  and  violent  as  to  render  it  impossible  for  her  to  remain  with  or 
near  them,  or  for  either  appellant  or  appellee  to  carry  out  the  contract  which 
he  claims  was  the  true  consideration  for  the  conveyance  of  the  land  to  him. 
AppellanD  is  shown  to  be  eighty  years  old,  and  it  is  doubtless  true  that  In 
her  dotage  and  feebleness  she  was  not  altogether  blameless  in  respect  to  the 
matters  of  disagreemept  that  arose  between  her  and  the  wife  and  children 
of  the  son ;  but  it  is  shown  by  the  evidence  that  much  of  the  mistreatment 
accorded  her  by  appellee's  wife  and  children  was  cruel  and  wholly  unjusti-  . 
flable;  and.  besides,  it  is  further  disclosed  by  the  proof  that  appellee  has 
failed  to  comply  with  his  undertaking  to  care  for  and  support  his  mother. 
Upon  the  contrary,  she  has  been  neglected  and  abandoned  by  him  and  others 
of  her  own  flesh  and  blood,  whose  duty  it  was,  and  is,  independent  of  com- 
pensation or  reward,  to  see  that  she  is  maintained  in  comfort  during  the 
few  remaining  days  of  her  life.  It  must,  therefore,  be  taken  for  granted 
that  if  the  $600  mentioned  in  the  deed  was  the  true  oonsideration  for  the 
conveyance,  $480  of  it  has  not  been  paid.  Upon  the  other  hand,  if  the  true 
oonsideration  was  the  appellee's  undertaking  to  live  with  and  support  his 
mother  during  the  remainder  of  her  life,  no  part  of  this  has  been  furnished 
or  will  be  performed  by  him. 

Yfe  are  disposed  to  accept  the  theory  that  the  true  consideration  for  the 
conveyance  was  his  agreement  and  undertaking  to  properly  care  for  and 
support  his  mother,  and  we  find  from  the  evidence  that  he  has  not  even  in 
part  complied  with  his  undertaking;  that  there  has  been  and  is  a  failure  of 
oonsideration,  and  the  question  to  be  determined  is,  what  relief  shall  be 
allowed  the  appellant?  We  think  the  chancellor  erred  not  only  in  dismis- 
sing the  petition,  but  that  he  also  erred  in  refusing  to  let  the  amended  peti- 
tion be  filed  which  was  tendered  by  appellant,  as  the  effect  of  such  filing 
wonld  be  to  make  her  petition  as  amended  conform  to  the  proof,  and  we 
think  it  was  proper  for  her  to  ask  of  the  chancellor  the  relief  therein  claim* 
ed  under  the  broad  prayer  of  the  original  petition. 

Section  00  of  the  Civil  Code  provides  that  "the  petition  must  state  facts 
which  constitute  a  cause  of  action  in  favor  of  the  plaintiff,  and  must  de- 
mand the  specific  relief  to  which  the  plaintiff  considers  himself  entitled, 
and  may  contain  a  general  prayer  for  any  other  relief  to  which  the  plaintiff 
may  appear  to  be  entitled.  If  no  defense  be  made  the  plaintiff  can  not  bav» 
Judgment  for  any  relief  not  specifically  demanded ;  but  if  defense  be  made^ 
he  may  have  Judgment  for  other  relief  under  a  prayer  therefor." 
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Id  Llllard  v.  BraoDin  &  Brand,  91  Ey..  612.  wbiob  was  an  aotloD  to  enjoin 
liUlard  from  transfening  certain  Btooks  In  bis  poBsesslon  to  otben,  tbe 
lower  court,  under  plaintiff's  prayer  for  general  relief ,  rendered  judgment  In 
tbelr  bebalf  for  tbe  value  of  tbe  stock  In  controversy,  defendant  declining 
to  transfer  it  to  tbem,  and  tbis  court,  in  discussing  tbat  action  of  tbe  circuit 
court,  said:  "Tbe  plaintiffs  may  pray  for  alternate  relief  If  they  desire;  still 
we  perceive  no  reason,  where  defense  is  made,  why  tbe  prayer  for  general 
relief  would  not  aatborize  a  judgment  for  tbe  value  of  tbe  stock,  if  it 
belongs  to  tbe  plaintiffs,  and  the  deftendant  bas  disposed  of  it." 

So  in  view  of  tbe  provision  of  tbe  Code  and  tbe  doctrine  announced  in  tbe 
-case  supra,  we  feel  authorised  to  say  tbat  tbe  averments  of  tbe  petition,  as 
they  will  appear  after  the  filing  of  tbe  amendment  upon  return  of  tbe  cause 
to  tbe  lower  court,  will  entitle  tbe  appellant,  under  tbe  prayer  for  general 
«nd  equitable  relief,  to  a  rescisHion  of  tbe  contract  made  by  appellee,  and  a 
•oanoellation  of  the  deed  conveying  tbe  land  to  him. 

We  are  of  opinion,  however,  that  appellee  should  be  repaid  the  $20  which 
appellant  admits  receiving  of  him  as  a  payment  on  the  land,  and  upon  her 
failing  to  return  this  sum  he  should  be  given  a  lien  on  tbe  land  in  contro- 
versy for  same.  But  no  return  should  be  made  to  him  of  the  sum  be  ex- 
pended in  erecting  tbe  small  bouse  on  appellant's  land,  as  we  are  of  the 
opinion  tbat  the  cost  of  tbe  house  will  not  more  than  equal  the  rental  value 
>of  the  land  during  appellee's  possession  and  use  thereof,  and  the  cost  of  tbe 
house  may  be  regarded  as  set-off  by  the  rent  or  use  of  the  land. 

For  the  reasons  indicated  tbe  judgment  of  tbe  lower  court  is  reversed  and 
cause  remanded,  with  directions  to  permit  tbe  amended  petition  to  be  filed 
and  for  the  entering  of  a  judgment  rescinding  the  land  contract,  and  can- 
celling the  deed  from  appellant  to  appellee. 
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(Filed  March  6,  190S— Not  to  be  reported. ) 

S.  J.  Boldrick  and  J.  W.  S.  Clements  for  appellants. 

Shackelford  Miller,  Barnett  &  Barnett  and  H.  H.  Herr  for  appellee  Louis- 
ville Banking  Co. 

Ernest  Maopherson,  Arthur  Peter  and  Geo.  A.  Brent  for  appellee  Immohr. 

H.  M.  Lane  for  appellee  Hess. 

D.  I.  Heyman  for  appellee  Western  Bank. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

It  is  not  necessary  for  a  decision  of  this  case  to  determine  whether  tbe 
«tock  subscription  may  be  rescinded  or  not.  Tbe  only  real  question  here  is 
bow  far  the  notes  and  mortgage  to  secure  them  may  be  enforced.  Tbe 
parties  most  interested  in  the  question  of  tbe  rescission  of  tbe  stock  mbaorip- 
tion  are  not  before  tbe  court,  and  we  do  not  deem  it  proper  to  determine  that 
•question  on  this  record,  for  if  tbe  subscription  is  rescinded,  the  only  person 
really  affected  will  be  tbe  creditors  of  tbe  title  company  proceeding  againak 
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itB  Btockholderi  under  the  double  liability  statute,  and  they  are  not  before 
the  court.  So  much  of  the  opinion  as  intlnjates  any  opinion  on  this  ques- 
tion is  withdrawn,  the  court  now  not  oommittlnff  itself  in  any.  way  thereon. 
In  other  resi>eots  the  opinion  heretofore  delivered  is  adhered  to,  as  after  a 
reoonsideration  of  the  questions  discussed  and  the  facts  shown  by  the  record 
we  see  no  reason  for  departing  from  the  conclusion  then  announced  by  the 
court. 
Rehearing  refused. 
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(Filed  March  6,  1903— Not  to  be  reported.) 

Contract— Want  of  consideration— Gratuitous  service— Appellant  brought 
this  action  against  appellee,  alleging  that  W.  was  a  bridge  contractor  In 
Breckinridge  county,  and  desired  to  borrow  $800  from  plaluiifl  and  agreed 
to  give  him  an  order  for  said  amount  on  appellee,  who  was  county  judge. 
The  order  was  given  and  appellee  ai^reed  to  withhold  the  amount  of  ic  for 
the  benefit  of  appellant  when  the  bridge  should  be  completed.  Another 
order  of  |:)75  was  also  given  in  the  badib  way.  Appellant  alleges  that  when 
the  bridge  was  completed  appellee  approved  the  claim  of  W.  for  $668.06,  and 
ordered  it  paid  to  W.  Appellant  sought  to  i^ecover  of  appellee  the  amount 
of  these  orders  on  account  of  his  failure  to  collect  them  for  appellant. 
Held— That  there  is  no  liability  on  appellee  for  failure  to  perform  a  gratui- 
tous act  for  appellaut.  His  undertaking  was  witbout  any  consideration 
whatever.  The  law  is  well  settled  that  a  person  is  under  no  legal  obligation 
to  perform  a  gratuitous  promise. 

Barnes  &  Kincheloe  and  W.  H.  Julian  for  appellant. 

David  B.  Murray  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

*    The  appellant  sued  appellee  and  made  these  allegations  in   his  petition: 
"Plaintiff  says  that  on  the  —  day  of  August,  lUOl,  one  W.  B.  Washer  sought 
to  borrow  from  this  plaintiff  the  sum  of  $800.  stating  that  he  had  a  contract 

^Wlth  the  bridge  commissioners  of  Breckinridge  county,  Kentucky,  to  repair 
a  bridge  in  said  county,  which,  when  completed,  would  yield  to  him  a  sum 
of  money  In  excess  of  the  amount  sought  to  be  borrowed,  and  that  the  sum 
of  money  sought  to  be  borrowed  was  to  be  used  in  carrying  out  his  contract 
with  said  commissioners.  Plaintiff  informed  Washer  that  he  would  furnish 
blm  lfa«  sum  if,  as  security,  he  would  give  this  plaintiff  a  written  order  on 
the  defatt4|l|)t,  the  then  county  judge  of  Breckinridge  county,  directing  him 
to  hold  ouffrom  the  amount  due  said  Washer,  upon  the  completion  of  his 
contract,  the  sum  of  $800,  and  pay  same  to  plaintiff;  and  further  oonditionsd 
that  the  defendant  was  to  accept  the  order  and  agree  to  hold  out  the  said 
BunS  from  any  amount  due  Washer  upon  his  contract,  when  completed;  and 
pay  same  to  plaintiff.  Whereupon  Washer  executed  and  delivered  to  plain- 
tiff the  order,  which  is. filed  herewith,  and  npade  part  hereof ,  marked  'A;* 
that  he  sent  a  copy  of  the  order,  signed  by  Washer,  to  defendant  at  Har^lna- 
biirg.  Ky. ;  that  defendant  acknowledged  receipt'  of  -said  twdeor  abd  agneed 
and  promised  In  writing,  which  Is  filed  herewith,  marked  *B,'  to  hold  out 
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the  sam  of  1900  from  the  amoant  to  be  due  Washer  npoD  the  complrticr  i 
his  oootract,  and  pay  same  to  plaintl£P;  that  relying  od  defeDdant's  pncj- 
to  deduct  Bald  sum  from  the  amoant  to  be  doe  Washer  upon  the  accppttr^ 
of  his  work 'by  the  brldf^e  oommissioDers,  and  pay  same  to  plaintiff,  bi^. 
famish  said  sum  to  Washer." 

He  made  another  paragraph  in  his  petition,  In  wblnb  he  stated  thatb?r: 
Washer  have  another  sum  of  $276  on  exactly  the  same  terms  and  like  at- 
dltlons  as  stated  In  the  paragraph  above  quoted.  He  then  proceeded «:'! 
his  petition  as  follows:  "That  on  the  "-  day  of  December,  1901.  the  bnur 
oommlssloners  of  Breckinridge  ooui^ty  filed  a  report  with  the  defeodAs:  • 
copy  of  which  Is  filed  herewith,  marked  'K/  accepting  said  work  of  Wasbe 
and  further  setting  out  that  there  was  due  him  the  sum  of  t86t.0S,  afseri- 
ducting  some  small  amounts  already  paid,  and  reoommeDdlDg  the  pajicFi: 
of  the  sum;  that  the  defendant  endorsed  on  the  back  thereof  tbevcr: 
'Approved  December  10,  1901.  (Signed)  Wm.  Ahl,  J.  B.  C.  C*  And  cbJ 
wholly  disregarding  his  agreements  and  promises  to  deduct  from  the  aicr.: 
due  Washer  the  amounts  due  this  p]alnti£P.  and  which  he  had  agre«d  n: 
promised  to  do,  the  defendant  ordered  and  directed  the  bridge  oonnDlsu*.: 
ers  to  pay  to  Washer  the  amount  due  him,  to  wit,  IMS. 06,  an  amoant  c-.T' 
than  sufficient  to  pay  this  plaintifF*s  demands;  that  the  oommissiocerc  ::i: 
pay  to  Washer  the  said  sum  of  $668.06;  that  Washer  has  not  paid  tbis]!ki: 
tiff  all  or  any  part  of  his  Indebtedness  to  him,  but  took  the  said  saoar^ 
has  gone  to  parts  unknown  to  this  plalntiflP.  Plaintiff  further  nri  U-r 
Washer  is  insolvent  and  was  known  to  be  so  to  this  plaintiff  at  tfcf  tr- 
hereinbefore  set  out;  that  he  would  not  have  loaned  him  these  fandi .'' 
any  sum  of  money,  except  upon  the  conditions  hereinbefore  set  out.  B^: 
that  relying  implicitly  upon  the  defendant's  acceptance  of  the  orders c~ 
his  promise  to  pay  same,  he  did  furnish  Washer  the  sums  of  nioD«7  inftc: 
in  his  petition;  that  defendant  negligently  and  carelessly  failed  to  esnyr; 
his  promises  and  agreements  to  pay  said  sums  of  money  to  plalotlfl.i:- 
tbat  unless  defendant  be  compelled  to  pay  same  this  plaintiff  will  kisie  I' 
debt;  that  demand  has  been  made  upon  defendant  that  he  pay  said  fsr^ 
and  he  refused  and  still  refuses;  that  said  sums  are  Just,  dne  and  uaptk 

The  lower  court  sustained  a  demurrer  to  and  dismissed  this  petitlGa.i:: 
appellant  has  appealed  from  that  judgment.  The  only  qoeation  to  be  Arte- 
mined  is  whether  the  allegations  of  the  petition  stated  a'oanse  of  sc?:; 
The  appellant  alleges  that  Washer  was  insolvent,  and  he  ag^ieed  to  let  ^i= 
have  8676  to  aid  In  his  work  on  the  bridge,  provided  be  wonld  sive  lis.  * 
written  order  on  appellee,  the  then  county  judge  of  Breckinridge  oonst;. " 
bold  out  for  him  this  sum  from  the  amount  that  would  beoome  dlwVfi^'' 
on  his  bridge  contract.  We  can  not  find  any  allegation  in  theu^etitioi  C^ 
appellee  knew,  or  had  any  Information,  that  Washer  was  insolveot,  or  ti» 
appellant  loaned  Washer  any  sum  of  money,  or  what  the  oosaidentics  »•' 
for  the  orders,  or  that  appellant  would  not  have  loaned  Washer  the  k:^ 
except  upon  the  conditions  set  out  in  his  petition,  or  that  there  wsvn^ 
conditions  with  reference  thereto.  The  petition  is  defeodvo  with  rekn:^ 
to  these  matters,  and  fatally  defective  in  not  stating  any  oonsidentios  ^ 
the  promises  of  appellee  to  hold  out  the  money  for  him. 

It  Is  a  fundamental  principle  of  law  that  to  make  a  oontraol  nrp^^ 
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lading  there  must  be  some  consideration  to  uphold  It.  There  is  not  a 
Atement  In  the  petition  indioating  that  appellee  had  received,  or  was  to  re- 
dve,  anything  in  consideration  of  bis  holding  out  the  uaoney  for  appellant. 
he  efifeoc  of  the  statements  in  the  petition  yvith  reference  to  this  matter  is 
lat  appellee,  without  any  consideration  whatever  and  as  a  gratuity,  prom- 
ed  to  oolk'Ct  appellant's  money,  and  failed.  This  doctrine  is  supported  by 
J.  J.  M.,  465,  and  18  B.  M.,  253,  and  many  other  authorities  to  the  same 
feet,  showing  that  a  person  is  under  no  legal  obligation  to  perform  a 
'atuitons  promise. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


JACOBS'  ADM'R  v.  CHE3APBAKE  &  OHIO  RY.  CO. 

(Filed  March  4.  1903.) 

Railroads— Negligence^The  railroad  company  is  not  responsible  for  the 
ath  of  appellant's  intestate  caused  by  a  train  colliding  with  a  tricycle  on 
licb  the  intestate  was  riding.  The  company  owed  no  duty  to  him,  and 
iS  not  guilty  of  negligence  in  not  discovering  his  presence  on  the  track  at 
■emote  point  on  the  road. 

V.  T.  Cole,  A.  E.  Cole  &  Son  and  J.  B.  Bennett  for  appellant. 

V.  H.  Wads  worth  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

)pinion  of  the  court  by  Judge  Hobson. 

Appellant's  intestate,  while  riding  on  a  tricycle  on  appellee's  road  in  com- 
ly  with  Crit  Dilas,  was  Instantly  killed  by  a  collision  with  one  of  its 
isenger  trains  running  on  its  regular  schedule  time.  The  facts  of  the  case 
I  Bet  out  in  the  opinion  filed  at  this  term  in  the  case  of  Crit  Dilas'  Adm'r 
Ghesapeake  &  Ohio  Ry.  Co.,  ante,  1847,  and  for  the  reasons  given  In  that 
nion  the  judgment  herein  must  be  affirmed.  If  it  be  conceded  that  the  In- 
;ate  was  In  the  service  of  appellee  in  its  shops  at  Russell,  and  was  using  the 
lyole  with  the  consent  of  the  foreman  for  the  purpose  of  going  from  his 
ae  to  bis  place  of  work,  the  merits  of  the  case  are  not  affected;  for  in  so 
Iff  the  track  it  was  incumbent  on  him  to  keep  out  of  the  way  of  the  train, 

the  trainmen  were  not  required  to  be  on  the  lookout  for  him  at  the  re- 
;e  point  on  the  track  were  the  eoUislon  occurred.  There  is  nothing  in  the 
lence  to  indicate  that  any  precaution  could  have  averted  the  catastrophe 
r  his  perilous  position  was  discovered.    He  knew  the  time  of  the  train 

knew  that  it  was  due,  and  in  running  on  its  time  through  dense  fog, 
in  either  he  did  not  or  could  not  maintain  proper  lookout  ahead  for  the 
roacblng  train,  he  was  guilty  of  gross  negligence,  which  was  the  prozi- 
e  cause  of  his  death, 
idgment  affirmed. 
I dge  Pa jnter  not  sitting. 


1878  HUFFMAN  V.  AHL. 

the  sum  of  tSOO  from  the  amouDt  to  be  due  Washer  upon  the  oompletlon  of 
bis  ooDtract,  and  pay  same  to  plaintiff;  that  relying  on  defendant's  promise 
to  deduct  said  sum  from  the  amount  to  be  due  Washer  upon  the  acoeptance 
of  his  work 'by  the  bridge  oommissioners,  and  pay  same  to  plaintiff,  he  did 
furnish  said  sum  to  Washer." 

He  made  another  paragraph  in  his  petition,  in  whiish  be  stated  that  he  let 
Washer  have  another  sum  of  1276  on  exactly  the  same  terms  and  like  con- 
ditions as  stated  in  the  paragraph  above  quoted.  He  then  proceeded  with 
his  petition  as  follows:  **That  on  the  —•  day  of  December,  1901,  the  bridge 
oommissioners  of  Breckinridge  ooui^ty  filed  a  report  with  the  defendant,  a 
copy  of  which  Is  filed  herewith,  marked  *B,'  accepting  said  work  of  Washer, 
and  further  setting  out  that  there  was  due  him  the  sura  of  1661.06,  after  de 
ducting  some  small  amounts  already  paid,  and  recommending  the  payment 
of  the  sum;  that  the  defendant  endorsed  on  the  back  thereof  the  words, 
'Approved  December  16,  1901.  (Signed)  Wm.  Abl,  J.  B.  G.  C  And  that 
wholly  disregarding  his  agreements  and  promises  to  deduct  from  the  amount 
due  Washer  the  amounts  due  this  plaintiff,  and  which  he  bad  agreed  and 
promised  to  do,  the  defendant  ordered  and  directed  the  bridge  commission- 
ers to  pay  to  Washer  the  amount  due  him,  to  wit.  1663.06,  an  amount  more 
than  snflQoient  to  pay  this  plaintiff's  demands;  that  the  oommissioners  did 
pay  to  Washer  the  said  sum  of  1663.06;  that  Washer  has  not  paid  this  plain- 
tiff all  or  any  part  of  bis  indebtedness  to  him,  but  took  the  said  sum  and 
has  gone  to  parts  unknown  to  this  plaintiff.  Plaintiff  further  says  that 
Washer  is  insolvent  and  was  known  to  be  so  to  this  plaintiff  at  the  time 
hereinbefore  set  out;  that  he  would  not  have  loaned  blm  these  funds,  or 
any  sum  of  money,  except  upon  the  conditions  hereinbefore  set  out.  But 
that  relying  Implicitly  upon  the  defendant's  aooeptanoe  of  the  orders  and 
his  promise  to  pay  same,  be  did  furnish  Washer  the  sums  of  money  set  out 
in  bis  petition;  that  defendant  negligently  and  carelessly  failed  to  carry  out 
his  promises  and  agreements  to  pay  said  sums  of  money  to  plaintiff,  and 
that  unless  defendant  be  compelled  to  pay  same  this  plaintiff  will  lose  bis 
debt;  that  demand  has  been  made  upon  defendant  that  he  pay  said  sums, 
and  be  refused  and  still  refuses;  that  said  sums  are  just,  due  and  unpaid." 

The  lower  court  sustained  a  demurrer  to  and  dismissed  this  petition,  and 
appellant  has  appealed  from  that  judgment.  The  only  question  to  b6  detes- 
mined  is  whether  the  allegations  of  the  petition  stated  a  cause  of  action. 
The  appellant  alleges  that  Washer  was  Insolvent,  and  he  agreed  to  let  him 
have  8676  to  aid  in  his  work  on  the  bridge,  provided  be  would  give  him  a 
written  order  on  appellee,  the  then  county  judge  of  Breckinridge  county,  to 
hold  out  for  him  this  sum  from  the  amount  that  would  beoome  djoe  Washer 
on  bis  bridge  contract.  We  can  not  find  any  allegation  In  tlMip^tltion  that 
appellee  knew,  or  had  any  information,  that  Washer  was  insokrent,  or  that 
appellant  loaned  Washer  any  sum  of  money,  or  what  the  eoDsideratlon  was 
for  the  orders,  or  that  appellant  would  not  have  loaned  Washer  the  money 
except  upon  the  conditions  set  out  in  his  petition,  or  that  there  were  any 
oonditlons  with  reference  thereto.  The  petition  is  defective  with  reference 
to  these  matters,  and  fatally  defective  in  not  stating  any  oonsiderfttioo  for 
the  promises  of  appellee  to  hold  out  the  money  for  him. 

It  is  a  fundamental  principle  of  law  that  to  make  a  oon tract  or  promisa 
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t)liiding  there  must  be  some  consideratloD  to  uphold  it.  There  is  Dot  a 
«tatemei]t  In  the  petition  Icdioating  that  appellee  had  received,  or  ^asto  re- 
ceive, anything  In  consideration  of  his  holding  ont  the  money  for  appellant. 
The  effect  of  the  statements  in  the  petition  with  reference  to  this  matter  is 
that  appellee,  without  any  consideration  whatever  and  as  a  gratuity,  prom- 
ised to  oolk'ct  appellant's  money,  and  failed.  This  doctrine  is  supported  by 
6  J.  J.  M.,  465,  and  18  B.  M.,  353,  and  many  other  authorities  to  the  same 
effect,  showing  that  a  person  is  under  no  legal  obligation  to  perform  a 
gratuitous  promise. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


JACOBS*  ADM'R  v.  CHE3APEAKE  &  OHIO  RY.  CO. 

(Filed  March  4,  1903.) 

Railroads— Negligence— The  railroad  company  is  not  responsible  for  the 
death  of  appellant's  intestate  caused  by  a  train  colliding  with  a  tricycle  on 
which  the  intestate  was  riding.  The  company  owed  no  duty  to  him,  and 
was  not  guilty  of  negligence  in  not  discovering  his  presence  on  the  track  at 
A  remote  point  on  the  road. 

W.  T.  Cole,  A.  E.  Cole  &  Son  and  J.  6.  Bennett  for  appellant. 

W.  H.  Wadswortb  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant's  intestate,  while  riding  on  a  tricycle  on  appellee's  road  in  com- 
pany with  Grit  Dilas,  was  instantly  killed  by  a  collision  with  one  of  its 
passenger  trains  running  on  its  regular  schedule  time.  The  facts  of  the  case 
are  set  out  in  the  opinion  filed  at  this  term  in  the  case  of  Crit  Dllas'  Adm'r 
T.  Chesapeake  &  Ohio  Ry.  Co.,  ante,  1347,  and  for  the  reasons  given  in  that 
opinion  the  judgment  herein  must  be  affirmed.  If  it  be  conceded  that  the  in- 
testate was  in  the  service  of  appellee  in  its  shops  at  Russell,  and  was  using  the 
tricycle  with  the  consent  of  the  foreman  for  the  purpose  of  going  from  bis 
home  to  his  place  of  work,  the  merits  of  the  case  are  not  affected;  for  in  so 
using  the  track  it  was  incumbent  on  him  to  keep  out  of  the  way  of  the  train, 
and  the  trainmen  were  not  required  to  be  on  the  lookout  for  him  at  the  re- 
mote point  on  the  track  were  the  eollision  occurred.  There  is  nothing  in  the 
evidence  to  indicate  that  any  precaution  could  have  averted  the  catastrophe 
•after  his  perilous  position  was  discovered.  He  knew  the  time  of  the  train 
and  knew  that  it  was  due,  and  in  running  on  its  time  through  dense  fog, 
when  either  he  did  not  or  could  not  maintain  proper  lookout  ahead  for  the 
approaching  train,  he  was  guilty  of  gross  negligence,  which  was  the  prozi- 
onate  cause  of  his  death. 

Judgment  affirmed. 

Judge  Pajnter  not  sitting. 
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COMMONWEALTH  v.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  Marob  6,  1908— Not  to  be  reported.) 

Criminal  law— Operating  a  railway  under  a  lease  witboat  recording  lease 
in  tbe  proper  ofScefl— Tbis  Indictment  was  found  under  sections  791  and  793^ 
Kentucky  Statutes,  against  appellee  for  operating  a  railway  In  Kentucky 
under  a  lease  wltbout  recording  tbe  lease  in  the  proper  offices.  A  demurrer 
was  sustained  to  tbe  Indictioeut  because  it  was  beld  to  be  not  a  sufficient 
compliance  wltb  subsection  2  of  section  134.  Criminal  Code  of  Practice,  that 
tbe  indictment  must  be  certain  as  regards  tbe  offense  cbarged.  Held— That 
this  ofTense  is  created  by  statute  and  has  no  distinguisbing  name.  The  in- 
dictment was  sufficient  as  the  charge  is  so  certainly  stated  that  tbe  accused 
was  fairly  apprised  of  its  nature.  The  desoriptlve  part  of  the  indictment 
stated  tbe  facts  showing  jurisdiction  in  the  Bracken  Circuit  Court,  under 
section  798. 

Clifton  J.  Pratt.  M.  B.  Todd  and  Ed.  Daum  for  appellant. 

W.  H.  Wadsworth  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Rear. 

The  appellee  was  indicted  by  tbe  grand  jury  of  Bracken  county  for  the 
offense  of  operating  a  railway  in  this  State  under  a  lease  without  recording 
tbe  lease  in  tbe  proper  offices. 

The  descriptive  part  of  the  indictment  is  admittedly  ample.  In  the  accu- 
satory part  this  language  is  used:  "The  offense  of  operating  a  railway  in 
Kentucky  under  a  lease  without  having  tbe  same  recorded  in  the  office  of 
the  secretary  of  state,  and  in  the  county  clerk's  office  of  Bracken  county."' 

The  indictment  was  found  under  sections  791  and  793,  Kentucky  Statutes, 
which  are: 

"Section  791.  Every  person  now  operating,  or  that  may  hereafter  operate,  a 
railroad  in  this  State  under  a  contract  or  lease,  shall  have  the  same  recorded 
in  the  office  of  tbe  secretary  of  state,  and  in  the  county  clerk's  office  of 
every  county  in  which  said  road,  ur  any  part  thereof,  lies,  within  thirty 
days  after  tlie  contract  or  Jease  is  executed;  or,  if  heretofore  made,  within 
thirty  days  after  this  law  goes  into  effect. 

"Section  793.  Any  company  failing  to  comply  with  or  violating,  or  permit- 
ting any  of  its  employes  or  agents  to  violate,  any  of  the  provisions  of  seciiona 
773,  773,  774.  775,  777,  778,  780,  781.  783,  786,  787  and  791  of  this  article  shall, 
in  addition  to  subjecting  itself  to  any  damages  that  may  be  caused  by  such 
failure  or  violation,  be  guilty  of  a  misdemeanor,  and  be  fined  for  each  failure 
or  violation  not  less  than  $100  nor  more  than  1500,  to  be  recovered  by  indict- 
ment in  tbe  circuit  court  of  any  county  through  wbicb  tbe  company  in  de> 
fault  operates  a  line  of  road,  or  in  tbe  Franklin  Circuit  Court." 

A  demurrer  was  sustained  to  tbe  indictment  because  it  was  held  to  be  not 
a  sufficient  compliance  with  subsection  2  of  sectiou  134  of  tbe  Criminal 
Code,  that  tbe  indictment  must  be  certain  as  regards  tbe  offense  cbarged. 
This  offense  is  created  by  the  statute,  and  Ijas  no  distinguishing  name. 
While  it  is  true  that  both  tbe  offense  cbarged  and  its  particular  oiroum- 
stanoes  must  be  directly  and  certain ly  stated  in  tbe  indlotment,  It  la  not 
required  that  the  same  thing  must  be  repeated  in  full  ixi  both  parts  of  the 
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IndiotmeDt.  Tbe  law  does  not  require  a  vain  tblbg.  InasmDoh  as  the  same 
oombinatioD  of  aots  may  oonstltnte  two  or  more  pnnisbable  oflPeDses,  It  is 
proper  that  tbe  Goiamonwealtb  sbonld  be  required  to  olearly  aonouDce  tbe 
name  of  tbe  ofleose.  tbat  is,  tbe  charge,  upon  wbiob  tbe  accused  will  be  ar- 
raigned. But  in  a  case  such  as  is  at  bar,  if  tbe  charge  is  so  certainly  stated 
tbat  tbe  accused  may  be  fairly  apprised  of  its  nature,  it  will  be  held  suffl* 
cient. 

In  this  case  tbe  charge  may  be  said  to  be  the  act  of  operating  a  railroad  ii» 
this  State  under  a  lease  without  having  recorded   it  in   tbe  proper  o£QcesJ 
Then  the  aots  constituting  that  offense,  the  descriptive  part  of  the  indictments 
must  be  directly  and  clearly  set  forth.    The  accusatory  x^art  of  tbe  indictment 
need  not,  and  generally  does  not,  set  out  Jurisdiotlona]  facts.    It  is  true  that 
appellant  was   not   guilty  of  an  offense   under  this   statute   for  operating, 
a   railroad    under   a   lease  in  this  State,  although  it   failed   to  record   the 
lease  in  Bracken  county,  unless   it  operated   the  road  in  Bracken  county. 
Its  offense   was   not   for   operating   the   road  in  Bracken  county,  nor   for 
operating  a   road  in   Bracken   oounty  or   in    this  State  untler  a  lease,  but 
was  for  failing  to  record  the  lease.    The  descriptive  part  of  the  indictment 
stated  the  facts  showing  jurisdiction  in  the  Bracken  Circuit  Court,   under 
section  7«3.     (Commonwealth  v.  C.  &  O.  By.  Co.,  101  Ey.,  8t9.) 

We  are  of  opinion  tbat  tbe  indictment  was  sufficiently  explicit,  and  that 
the  court  erred  in  sustaining  the  demurrer. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  incon- 
sistent herewith. 


COMMONWEALTH  v.  JENKINS. 

(Filed  March  6,  1Q08.) 

Criminal  law— Changing  name  of  accused  in  indictment— Jeff  Jenkins 
was  accused  of  the  crime  of  mayhem  and  the  grand  jury,  by  mistake,  re- 
turned an  indictment,  giving  the  name  of  the  accused  as  Albert  Jenkins.  A 
bench  warrant  was  issued,  and  Albert  Jenkins  arrested  under  it.  At  the 
succeeding  term  of  the  court  the  attorney  for  the  Commonwealth  having 
discovered  the  mistake,  released  Albert  Jenkins,  and  entered  an  order  recit- 
ing tbat  the  true  name  of  defendant  is  Jeff  Jenkins,  and  not  Albert  Jenkins. 
A  bench  warrant  was  issued  for  Jeff  Jenkins,  who  was  arrested,  and  gave 
bond  for  his  appearance  at  the  next  term  of  court.  On  the  calling  of  the 
case  the  court  quashed  tbe  bench  warrant  and  discharged  Jeff  Jenkins  from 
custody,  on  the  ground  that  tbe  order  which,  substituted  tbe  name  of  Jeff 
Jenkins  for  that  of  Albert  Jenkins  was  improper  and  in  violation  of  law. 
On  appeal.  Held— That  tbe  lower  court  erred  in  its  action.  The  change  was 
made  by  express  authority  of  section  124,  Criminal  Code  of  Practice.  The 
change  did  not  affect  the  substantial  rights  of  the  accused. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

T.  B.  Brown  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

It  appears  from  tbe  record  in  this  case  that  one  Jeff  Jenkins,  of  Boyd 
connty,  was  accused  of  tbe  crime  of  mayhem,  and  at  the  May  term,  1909  of 

vol.  24—119 
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tbe  oircuic  oourt  of  that  oouDty  the  grand  jury,  intending  doubtless  to  in- 
dict the  Jenkins  accused  of  tbe  crime  in  question,  found  and  returned  an 
Indictment,  in  which  tbe  name  of  the  defendant  and  person  accused  was 
given  as  Albert  Jenkins.  Thereupon  a  bench  warrant  was  issued  upon  tbe 
indictment  for  tbe  arrest  of  Alberfe  Jenkins,  with  bail  endorsed. 

There  seems  to  have  been  an  Albert  Jenkins  in  the  county,  who  was 
arrested  under  the  bench  warrant,  and  he  gave  bond  for  his  appearance  in 
oourt,  and  to  answer  the  charge  in  the  indictment,  but  at  the  next  term  of 
the  court  after  his  arrest  the  Commonwealth's  attorney  having  made  the 
discovery  that  Jefi  Jenkins,  not  Albert,  was  the  person  guilty  of  the  crime, 
caused  the  following  order  to  be  entered  by  the  court:  "It  appearing  to  the 
satisfaction  of  the  court  that  the  true  name  of  the  defendant  is  Jefl  Jenkins, 
jiot' Albert,  the  name  he  was  indicted  in,  on  motion  of  the  attorney  for  the 
Commonwealth  the  style  of  this  prosecution  is  changed  from  Albert  Jen- 
kins to  Jeff  Jenkins.  The  return  and  bond  on  bench  warrant  as  to  Albert 
Jenkins  is  quashed,  and  ordered  that  a  bench  warrant  issue  for  Jeff  Jenkins, 
allowing  him  bail  in  the  sum  of  $500. " 

Thereafter  Jeff  Jenkins  was  arrested  on  the  bench  warrant  ordered  to 
issue  against  Ijlm,  and  he  gave  bond  for  his  appearance,  to  answer  the 
oharge  in  the  indictment. 

At  the  term  of  the  court  following  Jeff's  arrest  the.  case  against  him  was 
continued  upon  his  motion.  At  the  next  term  of  the  court,  without  plead- 
ing to  the  indictment,  he  entered  motion  to  quash  the  bench  warrant  under 
which  he  had  been  ari'ested,  the  return  thereon,  and  bond  given  for  his  ap- 
pearance, which  motion  was  sustained  by  tbe  court,  and  the  defendant  dis- 
charged from  custody,  on  the  ground  that  the  order  which  substituted  the 
name  of  Jeff  Jenkins  for  that  of  Albert  Jenkins  was  improper  and  in  viola- 
tion of  law.  We  ore  unable  to  admit  the  conclusion  reached  by  the  circuit 
judge.  It  must  be  presumed  that  the  grand  jury  intended  to  Indict  tbe  Jen- 
kins guilty  of  the  crime  named  in  the  indictment,  hence  if  Jeff  Jenkins  is 
in  fact  the  person  supposed  t<»  be  guilty,  it  was  merely  a  mistake  to  name 
him  Albert  Jenkins  in  the  indictment,  and  when  the  attention  of  the  Com- 
monwealth's attorney  was  called  to  the  mistake  it  was  his  duty  to  bare  It 
corrected,  which  ho  did  by  substituting  the  christian  name  Jeff  gn  the 
record  for  that  of  Albert. 

The  change  was  made  by  express  authority  given  by  section  124,  Criminal 
Code,  which  provides  that  "an  error  in  the  name  of  a  defendant  shall  not 
vitiate  an  indictment  or  proceedings  thereon,  and  if  his  true  name  is  dis- 
covered at  any  time  before  execution,  an  entry  shall  be  made  on  the  minutes 
of  the  court  of  his  true  name,  referring  to  the  fact  of  his  having  been  in- 
dicted by  the  name  mentioned  in  the  indictment."     *    *    ♦ 

The  section  of  the  C'lde  supra  was  construed  by  this  court  in  Common- 
wealth V.  Krleher,  a  woman,  li  Met.,  4S5,  in  the  following  language:  "If 
the  errontMiiis  statement  of  the  whole  name  of  the  defendant  would  not 
vitiate  the  indiernient,  certainly  the  omissiou  to  set  out  the  Christian  name 
of  the  defendant  could  not,  aiid  the  objection  to  the  indictment  on  that  ac- 
count must  be  reparded  as  unavailing;  *  ♦  *  now  if  tbe  appellee  was  not 
the  person  intendtd  to  be  indicted,  or  if  some  one  else  having  her  surname 
was  the  jieison  who  had  conimitted  the  offense  charged,  the  omission  of  the 
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iifarl^tiftn  oaiue  in  the  iodiotmeDt  would  not  deprive  her  of  the  privilege  of 
•howiiig  the  facts,  nor  oould  she  thereby  be  deprived  of  aoy  substantial 
rights  upon  the  merits." 

In  Commonwealth  v.  Ford,  12  Ky.  Law  Bep.,  607.  the  Superior  Court  held 
that  "the  failure  of  the  indictment  to  state  the  surname,  christian  name,  or 
the  name  in  full  of  the  defendant,  will  not  vitiate  the  indictment,  and  it  is 
sot  a  ground  for  a  demurrer." 

It  often  occurs  that  the  wrong  man  is  arrested  by  reason  of  mistakes  in 
the  name,  hence  the  section  of  the  Code  which  allows  the  name  to  be 
-changed  pruvides  a  rule  which  the  trial  courts  can  safely  follow.  The  in- 
-diotmeut  in  this  case  was  not  vitiated  in  any  way  by  the  error  in  giving  the 
ohristian  name  of  Jefl,  nor  did  the  error  in  any  way  affect  his  substantial 
rights.  Section  ]29,  Criminal  Code,  provides  that  "no  indictment  is  in- 
auflQcient,  nor  can  the  trial,  judgment  or  other  proceeding  thereon  be  affected 
by  any  defect  which  does  not  tend  to  the  prejudice  of  the  substantia]  right! 
t)f  the  defendant  on  the  merits." 

If  the  christian  name  of  Jeff  Jenkins  had  been  given  in  the  indictment  as 
^ohn,  it  would  not  be  contended  that  the  substitution  of  Jeff  for  John  on 
the  record  would  have  bei^n  improper,  or  that  Jeff  Jenkins'  substantial 
rights  would  have  been  prejudloud  thereby;  then  can  the  change  on  the 
record  from  Albert  to  Jeff  be  improper  merely  because  there  happens  to  be  a 
person  living  in  the  county  of  the  name  of  Albert  Jenkins?  Surely  such  A 
proposition  needs  no  argument  to  demonstrate  its  fallacy. 

The  judgment  of  the  lower  court  is  reversed  and  cause  remanded,  with 
'directions  to  set  aside  the  judgment  quashing  the  bench  warrant  and  return 
<and  discharging  appellee  trom  custody,  and  for  such  further  proceedings  ai 
may  be  consistent  with  the  opinion  herein. 


COM.MONWEALTH  v.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  March  6.  1903.) 

Railroads— Criminal  law— Violation  of  "lonft  and  short  haul  statute"— 
Appellee  was  indicted  far  a  violation  of  the  long  and  bhort  haul  statute,  (seo<* 
tion  830,  Kentucky  Statutes. )  It  being  alleged  that  defendant  unlawfully 
oharged  aod  received  from  M.  34  cents  per  barrel  on  flour  for  transporting 
aame  from  Catlettsburp,  Ky. ,  to  White  House,  Johnson  county,  Kentucky, 
and  at  the  same  time  charge,  collect  and  receive  from  P.  16  cents  per  barrel 
on  Qour  (being  the  same  class  and  kind  of  property  delivered  to  said  M.  at  24 
oents  per  barrel  for  railroad  haul)  as  railroad  charges  for  transporting  flour 
from  Catlettsburg  to  Paintsville,  but  it  does  not  state  the  words  used  in  the 
etatute,  viz.,  "over  the  same  line."  Held— That  those  words  are  necessary 
to  constitute  the  offense  denounced  by  the  statute. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Wadswor^h  &  Cochran  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion. of  the  court  by  Judge  O'Bear. 

Appellee  was  indicted  by  the  grand  jury  of  Johnson  county  for  a  violation 
of  the  *'loDg  and  short  haul  statute"  (section  820,  Kentucky  Statutes).  *         ' 
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That  offense  is  thus  described  in  the  Indlotment:  '*The  said  defendants 
*    *    *  did  unlawfully  charge  and  receive  from  James  N.  Meek  24  cents  per* 
barrel  on  flour  as  railroad  charges  for  transporting  flour  from  Catlettsbnrg^ 
Boyd  county,  Kentucky,  to  White  House,  Johnson  county,  Kentucky,  and  at 
the  same  time  charge,  collect  and  receive  from  Frank  Preston  16  cents  per 
barrel  on  flour  (being  same  class  and  kind  of  property  delivered  to  said  Meek 
at  94  cents  per  barrel  for  the  railroad  haul  aforesaid )  as  railroad  charges  for 
transporting  dour  from  Catlettsburg,  Boyd  eounty,  Kentucky,  toPaintsvllle^ 
Johnson  connt)y,  Kentucky,  which  last  meutioiied  haul  is  a  longer  distance^ 
than  first-mentioned  haul,  and   in  same  direction,  and  the  flrst^mentioned 
haul  from  Catlettsburg,  Boyd  county,  Kentucky,  to  White  House,  Johnsoxk 
county,  Kentucky,  is  included   in   the  said  longer  haul  from  Catlettsburg, 
Boyd   county,  *  Kentucky,    to  Paintsville,     Johnson     county,     Kentucky. 
Said   property  was  transported   and  delivered   to  said   James  K.  M«ek  and 
said  Frank  Preston  under  substantially  same  or  similar  circumstances  and 
conditions,  and  which  railway  company  operates,  and  did  at  said  time  operate* 
a  line  of  railway  in   the  State  of  Kentucky,  which  line  runs  into  Johnsoi^ 
county,  Kentucky,  as  aforesaid,  at  said  time  not  having  been  authorized  by^ 
the  railroad  commission  of  this  Commonwealth  to  charge  less  for  a  longer 
than  for  a  shorter  distance  for  the  transportation  of  flour." 

It  is  not  averred,  nor  do  we  understand  it  to  be  a  fact,  that  appellee  then 
operated  a  line  of  railroad  from  Catlettsburg,  Ky.,  to  Paintsville,  Ky.,  but 
that  its  southern  terminus  of  that  line  then  was  at  White  House,  some  ten 
or  twelve  miles  north  of  Paintsville  on  the  Big  Sandy  river,  a  stream  nav- 
igable by  stieamboats. 

-  The  statute  under  which  this  indictment  was  returned  is  (in  part):  *'If 
any  person  owning  or  operating  a  railroad  in  this  State,  or  any  common 
carrier,  shall  charge  or  receive  any  greater  compensation  in  the  aggregate^ 
for  the  transportation  of  passengers  or  property  of  Wke  kind,  under  substan- 
tially similar  circumstances  and  conditions,  for  a  shorter  than  for  a  longer 
distance,  over  the  same  line  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  such  person  shall  for  each  offense  be  guilty  of  a 
misdemeanor,  and  fines,  etc." 

It  is  to  be  noticed  that  to  constitute  the  offense  prescrified  by  the  statute 
the  carrier  must  have  carried,  first,  property  of  like  kind;  second,  under 
similar  circumstances  and  conditions:  third,  must  have  charged  more  for 
the  shorter  than  the  longer  distance;  fourth,  the  carrying  must  have  been 
over  the  same  line;  fifth,  in  the  same  direction;  and,  sixth,  the  shorter  must 
have  been  included  within  the  longer  distance.  If  any  one  of  these  condi- 
tions is  lacking  no  offense  against  this  statute  is  committed.  The  indlot- 
ment fails  to  say  that  the  two  shipments  were  over  the  same  line.  Doubtless 
the  reason  of  the  failure  was  because  it  could  not  have  been  truthfully 
alleged.  The  railroad  company  by  joint  traffic  arrangement  with  another 
common  carrier,  a  steamboatman,  for  example,  Frank  Preston,  might  have 
agreed  to  carry  flour  from  Catlettsburg,  Ky.,  to  Paintsville,  Ky.,  using  the 
railway  to  White  House  and  steamboats  to  Paintsville,  at  a  rate  different 
and  less  than  was  charged  by  the  railway  alone  for  shipping  flour  from 
Catlettsburg  to  White  House,  and  no  further.  Is  that  a  violation  of  the. 
•tatutef  _,   _. 
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Among  the  earliest  efforts  to  resulate  this  question  of  "long  and  short 
^anr*  dlsorlmlDations  by  legislation  was  the  interstate  oommeroe  aot  of 
February  4,  lf)87.  Since  then  many  States  have  applied  its  proTisons,  so  far 
^m  applicable,  to  similar  transactions  within  the  seTcral  State&  Congress 
^K)old  have  legislated  only  with  regard  to  traflQc  and  shipibents  between  the 
•States;  it  could  not,  and  did  not,  attempt  to  regulate  shipments  of  freight 
beginning  and  ending  in  the  same  State.  To  supplement,  and  to  make  this 
-provision  effective  as  a  comprehensive  scheme,  most  or  all  of  the  State  legis- 
latures have  adopted  substantially,  if  not  literally,  the  provisions  of  the  Fed- 
eral act  on  this  subject.  The  interstate  commerce  act  contained  this  clause : 
^*That  it  shAll  be  unlawful  for  any  common  carrier,  subject  to  the  provisions 
-of  this  aot,  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
tor  the  transportation  of  passengers  or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  aud  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the  shorter  being 
Included  within  the  longer  distance." 

Whether  a  joint  traffic  rate  adopted  by  two  carriers,  by  which  they  agreed 
%o  carry  a  certain  class  of  freight  over  their  two  lines  for  less  than  either 
'Charged  for  the  same  class  of  freight  over  a  part  of  its  own  line,  the  shorter 
being  included  in  the  longer  distance,  was  a  violation  of  the  section  just 
-quoted,  came  on  to  be  considered  for  the  first  time,  so  far  as  we  know,  in  the 
^ase  of  Chicago  &  N.  W.  By.  Co.  v.  Osborne,  52  Fed.  Rep..  012.  before  Mr. 
O'ustioe  Brewer  and  Judges  Caldwell  and  Sanborne,  sitting  as  the  Circuit 
Oourt  of  Appeals  for  the  8tb  circuit,  October  17«  1892.  Mr.  Justice  Brewer 
-delivered  the  opinion  of  the  court  (8  C.  C.  A.  Rep.,  847).  In  the  course  of 
the  opinion  the  learned  justice  said:  "Where  two  companies  owning  con- 
seotlng  lines  of  road  unite  in  a  joint  through  tariff,  they  form  for  the  con- 
nected roads  practically  a  new  and  independent  line.  Neither  company  is 
f)Ound  to  adjust  its  own  local  tariff  to  suit  the  other,  nor  oompelable  to 
make  a  joint  tariff  with  it.  It  may  insist  upon  charging  its  local  rates  for 
•all  transportation  over  its  lines.  If,  therefore,  the  two  companies,  by  agree- 
ment, make  a  joint  tariff  over  their  lines,  or  any  parts  of  their  lines,  such 
Joint  tariff  is  not  the  basis  by  which  the  unreasonableness  of  the  local  tariff 
-of  either  line  is  determined." 

And  again  (page  350,  lb.):  "The  use  of  the   word  'line'  is  significant, 
^wo  carriers  may  use  the  same  road,  but  each  has  its  separate  line.     The 
"defendant  may  lease  trackage  rights  to  any  other  railroad  company,  but  the 
Joint   use  of   the  same   track  does  not   create  the  'same  line.'  so  as  to  com- 
pel either  company  to  graduate  its  tariff  by  that  of  the  other." 

Our  statute  on  this  subject,  which  follows  the  Federal  aot  so  closely  as  to 
Im  almost  a  literal  copy,  was  enacted  April  6,  1893.  It  must  be  presumed 
that  the  language  of  the  Federal  aot  was  adopted  by  the  legislature  with 
knowledge  of  the  construction  put  upon  it  by  the  Federal  courts;  and  that, 
therefore,  a  similar  meaning  was  to  be  ascribed  to  the  same  language  under 
-substantially  the  same  circumstances.  The  common  carriers  in  fixing  their 
traffic  rates  under  the  law  may  well  have  relied  on  the  fact  that  the  same 
language,  used  in  connection  with  this  same  subject,  and  under  circum- 
4itanoes  so  nearly  alike,  would  be  construed  uniformly  by  all  courts,  as  it 
<«Qgbt  tfO  he.    (Parsons  v.  C.  &  K.   W.  Ry.  Co.,  11   C.  C.  A.,  489,  followed 
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Obloago  &  N.  W.  Ry.  Co.  v.  Osborne,  supra.)'  Its  facts  frrew  out  of  thf^ 
■aine  tariff  rates  and  arrangemeDts  disoiissed  aad  deolded  in  Osborne's  oase^ 
The  Parsons  ease  was  oarried  to  tbe  Supreme  Court,  and  was  there  affirmed. 
(Parsons  v.  Chi.  &  N.  W.  Ry.  Co.,  167  U.  S.,  447.)  The  opinion  of  the  court 
was  delivered  by  Mr.  Justice  Brewer,  the  case  of  Osborne,  supra,  being  cited 
and  expressly  approved. 

In  the  case  at  bar  appellee  could  not  have  delivered  the  goods  at  Paints- 
Tille,  Ky.,  by  shipping  over  its  railroad  line  alone,  for  the  reason  that  itft 
Railroad  line  did  not  reach  to  Paintsvllle  by  some  ten  or  twelve  miles.  It 
was  necessary  that  some  other  line,  by  some  other  carrier,  and  under  6om<^ 
joint  traiflo  arrangement,  should  be  employed,  else  appellee  could  not  in 
fact  have  delivered  the  goods  as  charged.  This  brings  us  right  up  to  the^ 
question  whether  the  words  omitted  from  the  indictment,  and  used  in  the- 
statute,  viz.,  "over  the  same  line,"  are  essential  to  constitute  the  offense^ 
denounced  by  the  statute;  and  whether  a  traffic  arrangement  between  twa 
carriers  owning  or  operating  different  lines  so  that  the  freight  in  question 
passes  in  part  over  each,  is  included  in  the  expression  '*over  the  same  line,*** 
when  used  to  regulate  one  of  the  carrier's  traffic  over  its  own  line. 

We  hold  that  the  omitted  words  are  essential  to  make  a  good  indiotmentt 
and  that  where  the  freight  passes  over  two  or  more  lines  of  different  carriers^ 
It  is  not  embraced  by  the  terms  of  the  statute  when  regarded  in  connectioxk 
with  other  carriers'  shipments  locally  over  its  own  line  alone. - 

The  judgment  of  the  circuit  court  sustaining  the  demurrer  to  the  indlot-- 
ment  and  dismissing  it  is  affirmed. 


COMMONWEALTH  (No.  2)  v.  CHESAPEAKE  &    OHIO  RY.  CO. 
(Filed  March  6,  1903— Not  to  be  reported.) 

Criminal  law— Discrimination  in  freight  rates— An  indlotment  against  a. 
railroad  company  for  discriminating  between  persons  in  the  transportation 
of  freight  is  defective  if  it  fails  to  state  that  the  freight  was  transported. 
'*upon  tbe  same  conditions." 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Wadsworth  &  Coobran  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  Indicted  for  an  alleged  violation  of  st'ction  215,  Kentucky 
Constitution,  which  section  reaOs  thus:  "All  railway,  transfer,  belt  lines  or 
railway  bridge  companies  shall  receive,  load,  unload,  transport,  haul,  de- 
liver and  handle  freight  of  the  snme  class  for  all  persons,  associations  or- 
corporations  from  and  to  the  same  points  and  upon  the  stime  conditions,  in 
the  §ame  manner  and  for  the  same  charges,  and  for  the  same  method  of  pay- 
ment." 

The  indictment  thus  describes  the  acts  which  it  is  charged  constitute  a 
yjolatlon  of  this  section:  "The  said  defendant,  Chesapeake  &  Ohio  Ry.  Co.» 
on  the.lst  day  of  October,  1898,  in  the  county  and  circuit  aforesaid,  did  un^ 
lawfully,  willfully  and  knowingly  ohargo,  collect  and  receive  from   Hirank 
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Boberta  91  cents  per  100  pounds  for  hanltng  eggs  for  him  from  White  Honae» 
JohDBon  oounty,  Kentuoky,  to  Catlettsburg,  Boyd  coanty,  Kentucky,  while 
at  flame  time  defendant  oharged,  collected  and  received  from  Isaac  Ward  7^ 
cents  per  100  poands  for  hauling  eggs  for  him  from  said  White  House,  Ky., 
to  said  Catlettsburg,  Ey. ;  said  freight  hauled  by  defendant  for  said  Roberta 
and  Ward  was  of  same  class,  and  hauled  from  and  to  same  points  by  de- 
fendant  as  a  common  carrier  aforesaid,  against  the  peace  and  dignity  of  the 
Commonwealth  of  Kentucky." 

The  circuit  court  sustained  a  demurrer  to  the  indictment  and  dismissed  it* 
It  will  b^  observed  that  it  is  not  charged,  nor  is  it  anywhere  intimated  in 
the  indictment,  that  the  service  rendered  to  Ward  and  Roberts  by  the  carrier, 
and  for  which  it  charged  a  discrliuliiative  rate,  was  made  ''upon  the  same 
conditions."  The  section  of  the  Constitution  recognizes  the  propriety,  and, 
therefore,  admits  the  right  of  the  carrier  to  charge  niore  for  one  service  than 
for  another  similar  service  if  the  conditions  under  wlilch  the  service  is  ren- 
dered are  not  the  same.  This  question  was  fully  considered  by  the  court  in 
an  elaborate  opinion  by  Chief  Justice  Hazelrigg,  in  L.  Ss  N.  B.  R.  Co.  v. 
Commonwealth,  22  Ky  Law  Rep.,  828. 

The  indictment  was  fatally  defective,  and  the  judgment  must  be  affirmed. 


COMMONWEALTH  v.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  March  5,  1903-Not  to  be  reported.) 

Criminal  law— Violation  of  Constitotion  against  discrimination— Indict- 
ment—The  IndictuieDt  charges  a  violation  of  section  315  of  Constitution  by 
charging  A.  a  greater  rate  for  shipment  of  molasses  than  to  B.  between  the 
same  points,  but  omits  the  words  "upon  the  same  conditions."  Held— That 
this  omission  was  fatal,  as  it  was  required  under  section  124,  Criminal  Code 
of  Pradtice. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Wadsv9orth  &  Cochran  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee,  a  common  carrier  operating  a  railroad  between  Catlettsburg, 
Ky.,  and  White  House,  Ky.,  and  otber  points,  was  iLdlcted  by  the  ^rand 
jury  of  Johnson  county  for  unlawful  dlsorimination  between  shippers  of 
freight  of  the  same  class  from  and  to  the  same  points  and  on  same  condi- 
tions. The  indictment  was  for  a  violation  of  section  215  of  the  State  Con- 
stitution. While  the  indictment  charges  the  oftense,  it  fails  to  describe  the 
circumstances  constitnting  the  offense.  The  descriptive  part  of  the  indict- 
ment is  as  follows:  "The  said  defendant,  Chesapeake  &  Ohio  Ry.  Co., 
on  the  1st  day  of  October.  1898,  in  the  county  and  circuit  aforesaid,  did  un- 
lawfully, willfully  and  knowingly  charge,  collect,  receive  from  John  R. 
Mollet  $1.40  peh  barrel  of  sorghum  for  hauling  sorghum,  for  him  from 
White  House,  Johnson  county,  Kentucky,  to  Cincinnati,  O.,  while,  at  the 
same  time  said  defendant  charged,  collected  and  received  from  John  Ward 
|1  per  barrel  of  sorghum  for  hauling  sorghum  for  him  from   said  White 
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Honse,  Ky.,  to  said  GiDclDnati,  O.  The  said  freight  hauled  by  defendant 
for  said  Mollett  and  Ward,  as  aforesaid,  was  of  same  olass,  and  hauled  for 
them  by  defendant  from  and  to  same  points  and  as  a  oommon  carrier,  as 
aforesaid.    Against  the  peace,  eto." 

The  omission  of  the  words  from  this  part  of  the  indictment,  viz.,  ''upon 
the  same  conditions,**  is  a  fatal  one.  (See  case  this  day  decided,  Common- 
wealth v.  G.  &  O.  By.  Co.,  ante,  1882;  also  L.  &  N.  B.  R.  Co.  v.  Common- 
wealth, 83  Ky.  Law  Bep. ,  328.)  It  is  argued  for  the  Commonwealth  that  as 
the  words  are  in  the  accusative  part  of  the  indictment,  it  is  unnecessary  to 
repeat  them  in  the  descriptive  part.  Section  124,  Criminal  Code,  is:  "The 
indictment  must  be  direct  and  certain  as  regards: 
"1st.  The  party  charged. 
"2d.  The  offense  charged. 

"Sd.  The  county  In  which  the  offense  was  committed. 
*'4th.  The  particuluar  cicrum stances  of  the  offense  charged  if  they  be  neces- 
sary to  constitute  a  complete  offense." 

The  offense  for  which  appellee  was  indicted  in   this  case  is  known  as  a 
"statutory  offense,"  and  in  the  charging  part  of  the  indictment  it  is  suflS- 
cient  to  follow  the  language  of  the  statute  near  enough  that  the  accused  may 
certainly  be  put  upon  notice  of  the  crime  for  which  he  is  called  upon  to  an- 
swer.   When  that  is  done,  however  perfectly  done,  it  does  not  dispense  with 
a  good  description  also  of  the  facts  upon   which   the  pleader  relies  as  con- 
stituting the  offense.    The  Code  is  equally  imperative  as   to  each  of  these 
requirements.     The  indictment  must  fully  satisfy  each.    Touching  this  sub- 
ject this  court,  in  White  v.  Commonwealth,  9  Bush  180,  said:  "There  is  per- 
haps no  principle  in  criminal  pleading  better  established  and  supported  by 
the  common  law  authorities  than  that  il  is  not  only   necessary   that  the 
nature  and  degree  of  the  offense  should  be  specified  on  the  face  of  the  indict- 
ment, but  that  the  particular  facts  and  circumstances  which  render  the  de- 
fendant guilty  must  also  be  alleged,  it  being  a  general  rule  that  all  indict- 
ments ought  to  charge  a  man  with  a  particular  offense  by  properly  specifying 
the  facts  constituting  it,  to  enable  him  to  prepare  for   his  defense,   and  for 
other  important  reasons."    (Ward  v.  Commonwealth,  14   Bush,  233;  Brooks 
V.  Commonwealth,  98  Ky.,  148.) 

The  court  is  of  opinion  that  this  indictment  was  fatally  defective  in  omit- 
ting an  averment,  the  existence  of  which  in  this  case  was  essential  to  con- 
stitute any  offense  against  appellee  under  the  charge  laid  in  the  indictment. 
The  judgment  is  affirmed. 


COMMONWEALTH    (Nos.  8,  4,  6)  v.  CHESAPEAKE  &  OHIO   KY.  CO. 

(lulled  March  6,  1908— Not  to  be  reported.) 
Clifton  J.  Pratt  and  M.  B.  Todd  for  appellant. 
Wadsworth  &  Cochran  for  appellee. 
Appeal  from  Johnson  Circuit  Court. 
Opinion  of  the  court  by  Judge  0*Hear. 
Appellee,  a  common  carrier,  was  indicted  in  these  three  caBes  for  a  ▼iolatl<Hi 
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of  seotioD  S15  of  the  CoDStltDtloD  of  tbli  Stato.  Id  the  desoriptive  part  of  the 
iDdiotmentB  there  is  the  same  omlssioD  diBcnssed  in  other  oases  this  day  de- 
oidedf  ante,  1882,  from  the  same  oourt  against  this  appellee.  Bat  these  three 
lodlotments  cootain  this  curious  variation  from  the  others  discussed:  "The 
accusative  part  of  the  iudictmeut  charges  appellee  with  *the  ofleDoe  of  un- 
lawfully, willfully  and  knowlnRly  hauling  freight  of  same  class  from  and  to 
same  points  for  different  persons  for  different  charges,  and  on  different 
conditions.'  " 

The  judgment  of  the  circuit  oourt  sustaining  a  demurrer  to  the  indictment 
and  dismissing  it  because  it  fails  to  charge  a  public  offense   is  affirmed. 
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(Filed  March  6,  1908.) 

Corporations— Partners— Appellants  were  holders  of  nine  bonds  for  $1,000 
•each  in  a  railroad  oompdny,  and  P.,   their  brother,   owned   twenty-six  and 
one-half  of  said  bonds.    Protracted  litigation  concerning  the  settlement  of 
the  rights  of  creditors  of  said  road  followed,  and  the  bondholders  were  often 
required  to  advance  monpy  to  the  trustee  to  enable  him   to  press  the  litiga- 
tion to  a  successful  termination.     Pending  the  sale  of  the  road  ic  was  agreed 
by  the  bondholders  that  they  would  raise  a  fund  sufficient  to  enable  them  to 
buy  in  tho  road  for  their  benefit.     Each  bondholder  was  to   advance  120  on 
each  11,000  bond  held  by  hijn.     Appellants  authorized    N.    to   subscribe   for 
them  in  this  enterprise  and  to  pay  in  the  agreed  assessment,  amounting  to 
$180.    P.,  who  was  on  unfriendly  terms  with  his  brothers,    the  appellants, 
was  opposed  to  their  having  any  part  in  the  enterprise,  and  finally  induced 
N.  to  erase  the  subscription  of  appellants  from   the  enterpri.se.     P.  bought 
in  the  road  for  $26,001,  and  appellants,  before  confirmation,   intervened  and 
offered  to  pay  their  share  of  the  expenses,  and  demanded  that  they  share  the 
benefits  of  the  purchase.     Their  petition  was  dismissed   and   the  sale  con- 
firmed,    from    which   they   prosecute   this  appeal.      Held— That   under    the 
authority  given  to  N.  by  appellants  by  his  subscription  he  became  entitled  to 
share  in  the  enterprise,  and  they  were  illegally  excluded  from  participatiog 
In  the  sale.     This  follows,  not  only  from   the  contract  between   the  bond- 
holders, but  also  from  section  771,   Kentucky  Sfatutes.    The  rights  of  the 
parties  should  not  be  settled  upon  the  basis  of  personal  feeling,  but  accord- 
ing to  legal  rights.     Appellants  are  entitled  to  an  accounting  for  the  ben- 
efits derived  from  the  purchase  of  the  road  and  their  equitable  shares  allotted 
to  them,  after  paying  the  proportionate  shares  of  the  expenses. 

W.  W.  Thum,  J.  D.  Beed  and  J.  C.  Beckham  &  Son  for  appellant. 

Willis  &  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  0*Rear. 

The  Cumberland  &  Ohio  R.  R.  Co.  (Northern  Division)  Issued  bonds  in 
1879  to  the  amount  of  $850,000,  and  executed  a  mortgage  on  ita  railroad  and 
franohises,  etc.,  to  Joshua  F.  Speed,  trustee,  to  secure  their  payment  and  in- 
terest. After  the  death  of  Speed  appellee,  A.  L.  Schmidt,  was  substituted 
under  the  provisions  of  the  mortgage  as  trustee  for  the  bondholders.  The 
Cumberland  Ss  Ohio  R.  R.  Co.  (N.  D. ),  contemporaneously  with  the  ezeou- 
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tioo  of  the  mortgage  named,  entered  Into  a  oontract  with  the  Louisville^ 
ClDolDDatl  &  Lexington  R.  B.  Co.,  by  wbloh  the  latter  leased  the  properties 
of  the  former  for  a  term  of  thirty  years,  agreeing  to  provide  out  of  the  ren- 
tals and  otherwise  a  sinking  fnnd  for  the  payment  of  the  mortgage  debt  and 
Interest.  This  lease  and  contract  were  assigned  by  the  L.,  C.  &  L.  R.  R. 
Co.  tu  the  Louisville  &  Nashville  R.  R.  Co.  Default  was  made  for  several 
years  in  the  payment  of  interest  coupons  by  the  Cumberland  &  Ohio  R.  R. 
Co.  (N.  D. ),  and  a  suit  was  brought  in  the  circuit  court  of  Shelby  county 
by  certain  bondholders  to  enforce  the  mortgage  lien.  The  result  was  a  de- 
cree for  the  sale  of  the  railroad  property  and  franchises  free  of  all  liens. 
This  sale  came  to  be  made  by  the  court's  commissioner  on  the  12th  day  of 
March,  1900. 

The  trustee,  under  the  provisions  of  the  mortgage,  A.  L.  Schmidt,  had 
been  engaged  in  numerous  and  extensive  fitigations  for  about  twelve  year» 
on  behalf  of  the  bondholders  against  the  Louisville  &  Nashville  R.  R.  Co. 
and  others.  It  appeared  at  times  as  if  the  lessor  road  was  bankrupt,  and 
that  it  could  pay  little  or  nothing  on  its  bonded  indebtedness.  This  was  sa 
evident  that  the  bonds  depreciated  in  market  value  till  they  had  become 
practically  unsaleable.  During  that  time  the  trustee  had  called  upon  bond- 
holders for  funds  to  ennble  hiui  to  prosecute  and  defend  the  various  suita 
affecting  their  lien.  Certain  ones,  inclading  Mrs.  Jane  M.  Reed,  Miss  E. 
T.  Reed  and  those  whose  names  appeared  upon  the  reorganization  pool  con- 
tiaot  hereinafter  named,  contributed  as  called  u^on,  enabling  the  trustee  to 
make  the  contests  leading  up  to,  if  not  bringing  about,  the  condition  of  the 
decretal  sale  on  March  Id,  1900.  Before  that  time,  however,  both  Mrs.  Jane 
M.  Reed  and  Miss  Reed  had  died,  and  the  bonds  previously  owned  by  them 
had  been  distributed  to  their  devisees  and  heirs,  and  had  been  sold  at  ex- 
ecutor's sales,  so  that  on  and  before  March  10,  1900.  appellants,  W.  D.  Reed, 
J.  D.  Reed  and  S.  S.  Reed  (who  were  sons  of  Mrs.  Jane  M.  Reed,  and 
brothers  of  Miss  E.  T.  Reed)  became  the  owners  each  three  of  those  bonds^ 
of  the  denomination  of  SI. COO  each. 

That  for  which  the  bondholders  had  been  waging  a  wearisome  fight  for 
and  against  for  nmny  years  was  come  to  its  final  lest.  Upon  its  issue  de- 
pended whether  they  would  receive  anything,  and  if  anything,  what  amountr 
to  reimburse  them  for  their  original  and  subsequent  inve.stments.  It  was 
understood  among  thofse  who  had  been  conducting  and  backing  this  matter 
that  the  only  tangible  method  of  protecting  their  Inteiests  finally  was  to 
form  a  purchasioK  syndicate  of  bondholders  who  could  and  would,  by  co- 
operation and  conjoint  effort,  either  buy  in  the  road  at  the  sale,  and  by  its 
operation  and  resale  make  themselves  whole  on  their  investments,  or  by 
their  bidding  force  another  to  pay  for  it  such  a  piice  that  the  bondholders 
would  receive  upon  their  debts  against  the  road  its  full  value  at  the  time  of 
the  sale.  In  view  of  the  character  of  the  property  it  was  not  probable  that 
any  one  of  the  bondholders  could,  or  would,  feel  justifled  in  alone  buying 
the  property,  or  that  he  could  even  become  an  acceptable  bidder  thereon. 
It  is  customary,  and  indeed  it  may  be  said  that  it  is  nearly  always  neces- 
sary,'that  some  such  arrans^ement  be  made  and  allowed,  or  the  sales  of  such 
properties  at  auction  would  he  lui practicable.  The  parlies,  A.  L.  iSohmidt 
and   others,  agreed    lu  organ izu  buch   a   buying  pool  in   this  instance.    P. 


REED,  &0.  V.  SCHMIDT,  &€•  iSQi 


Booker  Reed,  a  brother  of  appellants,  appears  io  have  been  one  of  the  priiDe> 
moTers  in  this  enterprise.  He  was  a  bondholder  to  the  extent  of  twenty-six 
and  one-half  bonds.  An  agreement  was  prepared  upon  the  following  fonn» 
and  industriously  olrculated  among  the  bondholders  fur  their  agreement  ta 
its  terms,  and  for  their  signatures:  "This  writing  witnesseth,  that,  whereas,, 
the  Cumberland  &  Ohio  R.  R.  (Northern  Division),  with  all  its  property, 
rights,  etc.,  is  about  to-be  sold  under  decree  of  the  Shelby  Circuit  Court,  in 
action  of  Qermania  Safety  Vault  and  Trust  Co.,  assignee,  etc.,  against  said 
railroad  company  enforcing  the  lien  under  a  mortgage  made  for  the  benefit 
of  the  holders  of  bonds  of  said  road.  Now,  in  order  to  protect  our  interests 
In  the  premises,  we,  the  undersigned  holders  of  the  bonds  of  said  road,  do 

hereby   constitute  and  appoint as  our  agent,  and   as  such   do 

hereby  authorize  nnd  empower  them  at  any  sale  uf  said  railroad,  under  afore- 
said decree,  to  bid  on  said  railroad  and  property,  and  buy  it  in  for  us  at  a 

price  not  exceeding dollars,  and  each  of  us  to  be  bound  only  for  our  pro 

rata  of  the  price,  to  be  ascertained  by  our  proportion  of  the  bonds  held  by 
the  undersigned,  and  we  will  also  pay  a  like  prorata  of  like  c^osts  or  ex- 
penses of  said  agents  incurred  in  perfecting  this  transaction;  and  as  the 
terms  of  sale  require  a  cash  deposit  of  1*2,500  by  the  purchaser,  each  of  us 
agree  to  put  loto  the  hands  of  said  agent  f20  per  bond  held  by  us,  to  be  ap- 
plied for  that  purpose,  or  so  much  thereof  as  may  be  necessary." 

P.  Booker  Reed  and  A:  L.  Schmidt  were  the  principal  actors  in  soliciting 
these  subscriptions.  Appellants  received  notice  through  Schmidt  of  the 
plan  to  form  the  syndicate.  They  at  once  took  steps  to  avail  themselves  of 
the  privilege,  and  say  that  they  applied  to  Schmidt  to  be  permitted  to  sign 
the  paper,  and  were  by  him  told  to  leave  their  bonds  with  J.  W.  Nichols  of 
the  Southern  National  Bank;  that  he  could  sign  for  them.  Appellants  ac- 
cordingly left  their  nioe  bonds  with  Nichols,  and  paid  to  him  8180  (f20  a 
share  upon  each  bond),  as  required  by  the  pooling  agreement.  Nichols 
then,  on  the  following  day,  March  10,  ]()00,  signed  the  agreement  thus:  "J. 
W.  Nichols  and  F.  N.  Lewis,  13,"  meaning  that  Nichols  and  Lewis  repre- 
sented and  subscribed  twelve  of  the  bonds  of  the  issue  to  form  the  pool.  As 
a  matter  of  fact  Nichols  and  Lewi.s  owned  but  three  of  the  bonds,  the  other 
Dine  being  owned  by  appellants.  It  is  claimed  that  the  paper  was  signed  in 
this  manner  at  the  instance  of  A.  L.  Schmidt,  because  P.  Booker  Reed  had 
violently  opposed  appellants  being  admitted  into  the  syndicate;  thacappeK 
lants  authorized  an  adequate  subscription  by  Nichols  and  paid  the  assess- 
ment required  by  the  pooling  contract  is  not  denied,  nor  is  it  that  Nichols 
intended  to  subscribe  for  them  and  on  their  behalf  to  the  extent  of  nine 
bonds  in  making  the  subscription  that  he  did. 

On  Sunday  evening.  March  11,  1900,  P.  Booker  Reed  learned  that  Nichols' 
subscription  represented  appellants'  bonds.  He  at  once  became  violently 
angry  and  indignant,  and  in  a  must  dictatorial  manner  required  of  Nichols 
that  appellants'  subscription  should  be  revoked  or  "scratched  off,"  under 
threat  that  he  would  withdraw  from  the  syndicate  and  form  another.  All 
of  this  was  because  of  a  family  quarrel  between  P.  Booker  Reed  and  hi6. 
brothers,  the  appiallants,  and  entirely  disconnected,  it  seems,  from  the 
merits  of  this  suit.  Nichols  thereupon,  late  that  Sunday  evening,  informed 
appellants   that  he  would,   on   the   following  morning,   because  of    thei^ 
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brother's  violent  hostility  and  threats,  oaooel  the  subsoriptioD  made  by  him. 
Appellants  promptly  and  emphatioally  forbade  his  doing,  or  attempting  to 
^o,  anything  of  the  kind,  expressly  informing  him  that  the  extent  of  his 
«genoy  for  them  in  the  matter  was  to  susboribe  for  them  to  the  proposition, 
•and  not  to  revoke  a  subscription  which  they  had  authorized.  They  followed 
this  up  with  formal  written  notices  to  the  same  (effect  to  P.  Booker  Reed, 
4ind  other  principal  promoters  of  the  purchasing  syndicate,  including  Nichols, 
which  were  delivered  late  Sunday  night.  The  sale  was  the  following  day  at 
about  11  o'clock  a.  m.  at  Shelby ville,  some  twenty-five  miles  from  Louisville. 
Schmidt  and  the  Beeds,  and  the  most  numerous  of  the  others  signing  the 
agreement,  resided  at  Louisville  when  the  occurrence  first  stated  had  taken 
place.  To  get  to  Sbelbyville  in  time  for  the  sale  it  was  necessary  to  leave 
Louisville  about  7  o'clock  In  the  morning.  At  about  7.46  o'clock  of  Mon- 
day morning,  March  12,  1900,  Nichols,  at  the  instance  of  P.  Booker  Beed. 
and  in  the  presence  of  appellee  Schmidt,  and  with  the  concurrence  of  others 
of  appellees  (but  not  in  the  presence  of  appellants),  erased  the  word  "twelve" 
from  his  subscription  and  wrote  "three"  in  its  stead,  and  received  from  P. 
Booker  Beed  his  check  covering  the  payment  of  1180,  above  alluded  to,  and 
which  was  on  the  next  day  tendered  to  appellants,  but  rejected.  At  the  sale 
P.  Booker  Beed,  as  agent  for  the  syndicate  of  bondholders,  parties  to  the 
agreement,  bought  In  the  railroad  property  for  $25,001.  At  once  appellants 
begun  steps  to  have  themselves  recognized  as  members  of  the  syndicate  by 
intervening  in  the  foreclosure  suit.  The  sale  was  approved,  and  the  report 
'Confirmed.  Appellants  offeied  to  pay  into  court  any  further  assessment 
necessary  under  the  pooling  arrangement  to  finish  paying  for  the  property, 
and  expenses  incident  to  the  purchase,  etc.  All  of  this  was  bitterly  resisted 
by  P.  Booker  Beed  on  behalf  of  the  syndicate.  On  final  hearing  the  circuit 
-court  dismissed  appellants'  intervening  petition,  hence  this  appeal. 

Appellees  seem  to  stake  their  case  upon  the  proposition  that  one  has  the 
.right  to  select  his  partners;  and  at  any  rate  that  a  court  of  equity  will  not 
compel  one  to  enter  into  an  unwilling  copartnership  with  others  in  whom 
he  has  not  confidence,  and  with  whom  his  personal  relations  are  such  as  to 
make  their  co-operation  impossible.  It  is  not  necessary  to  gainsay  either 
proposition,  if  it  could  be  done.  But  it  seems  to  us  that  the  situation  of 
these  parties  is  far  beyond  the  point  assumed  by  appellees.  Have  they  not 
already  embarked  into  a  joint  enterprise,  in  one  sense  in  the  nature  of  a 
partnership,  by  which  the  rights  of  appellants  have  attached,  and  can  not 
now  be  ignored  or  destroyed  by  the  others?  This  is  true,  in  our  opinion, 
whether  we  come  to  the  conclusion  that  appellants  became  parties  to  the 
pooling  arrangement  by  the  act  of  Nichols,  their  agent,  or  whether  it  be 
rested  upon  an  earlier  right  of  possible  equal  dignity,  that  Is,  their  rights 
as  members  of  a  class  of  bondholders,  having  equal  equities  against  the 
property,  and  against  whose  interest  the  trustee  and  a  majority  of  the  bond- 
holders of  the  same  class  had  no  right  to  discriminate. 

It  seems  to  be  assumed  that  P.  Booker  Beed,  as  one  of  the  moving  spirits 
of  this  scheme,  had  the  legal  right  to  control  the  matter  of  whom  should  be 
iet  into  it;  and  that  if  his  personal  dislike  or  hostility  was  saflSoient  oause 
tor  him,  or  even  if  without  cause,  he  might  reject  any  applioant  for  mem- 
bership into  the  syndicate,  no  matter  what  his  equities.    But  this  is  an 
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erroneous  assiimptloD.  It  UDdertakes  to  settle  these  property  qnestions  npoi> 
the  basis  of  persooal  feeling,  instead  of  legal  rights.  These  bonds  for  year» 
helped  to  bear  the  burden  of  the  oommon  fight  for  the  benefit  of  all.  Their 
owners  contributed  from  time  to  time  certainly  with  the  clearly  implied,  if 
not  the  expressed,  understanding  that  they  were  to  share,  or  at  least  be 
offered  an  opportunity  to  share,  in  the  result. 

When  the  pooling  agreement  was  signed  by  Nichols  as  agent  for  appellants, 
with  the  assent  of  Schmidt,  they  became  members  in  fact.  P.  Booker 
Reed  had  not  the  right  to  require  their  names  to  be  withdrawn,  nor  bad- 
Nichols  the  right  to  withdraw  them. 

Independent  of  their  contract  right  as  members  of  the  syndicate,  appellants,, 
as  holders  of  a  part  of  these  bonds,  were  beneficiaries  of  all  reasonable  efforta 
by  their  trustee  tb  realize  the  very  best  results.  Appellee  Schmidt,  known 
by  all  his  associates  to  be  trustee  for  all  the  bondholders  under  the  mort- 
gage, could  not  create  a  pool  for  buying  in  the  mortgaged  property  at  the 
least  possible  price  for  the  exclusive  benefit  of  a  favored  and  cbosen  number 
of  the  bondholders,  himself  included.  All  should  have  been  afforded  a  fair 
opportunity  to  share  on  equal  terms.  A  purposeful  failure  to  offer  or  denial 
of  su3h  privilege  was  a  fraud  upon  the  excluded  bondholders.  (Cook  on 
Corp.,  section  888;  Jackson  v.  Ludelliig,  91  Wall.,  U.  S.,  616;  Wetmore  v. 
B.  R.,  1  McCrary,  467;  Cox  v.  Stokes,  51  N.  K.,  820.) 

From  the  enormities  of  the  properties  involved,  and  of  the  sums  necessary 
to  buy  tbem  in  at  decretal  or  foreclosure  sales,  the  courts  have  favored  com- 
binations of  those  interested  in  the  property  as  bondholders  or  stockholders,, 
organized  to  buy  in  the  properties,  for  the  reason  that  by  this  means  only 
are  bidders  assured,  and  the  best  interests  of  those  having  claims  upon  the 
property  protected.  (Turbell  v.  Lee,  40  Fed.,  40;  Carey  v.  Hudson,  45  Fed.> 
488;  Cook  on  Corp.,  section  886,  and  authorities  there  cited.) 

But  the  courts  have  borne  in  mind  all  the  time  the  rights  and  interests  of 
all  who  are  so  interested;  and  they  have  not  allowed  some  to  use  this  priv- 
ilege of  the  law  to  oppress  the  weaker  of  those  holding  equal  equities.  (Jen- 
kins V.  Fiink,  SO  Cal.,  594;  Cox  v.  Strokes,  supra.) 

This  has  given  rise  ta  legislative  cognizance  of  the  subject.  In  this  State, 
since  1806,  a  somewhat  elaborate  and  careful  plan  for  the  re-organization  of 
insolvent  railroad  companies,  sold  out  under  foreclosure  or  insolvency  pro- 
ceedings, has  been  provided  by  section  771,  Kentucky  Statutes,  and  its  va- 
rious subsections.  Unless  a  re-organization  plan  is  first  submitted  to  and 
approved  by  the  court  decreeing  the  sale  of  the  corporate  properties,  it  ia 
provided :  "At  any  such  sale,  or  at  any  sale  which  shall  be  hereafter  made, 
of  any  railroad  or  bridge  under  any  decree  of  sale,  the  purchaser  or  pur* 
chasers  shall  be  required  to  pay  the  amount  of  the  bid  in  cash :  Provided, 
however,  That  if  the  property  shall  be  purchased  by  or  in  behalf  of  holdera 
of  any  class  of  securities  issued  by  the  said  company,  the  purchaser  or  pur- 
chasers shall  be  required  to  pay  in  money  or  securities,  immediately,  sucb 
amoiint  only  as  the  court  may  deem  sufficient  to  provide  against  a  non- 
oomplianoe  with  the  bid ;  and  the  purchaser  or  purchasers  shall  thereafter 
be  entitled,  within  such  time  as  may  be  fixed  by  the  court,  to  pay  the 
amount  of  the  bid  by  the  payment  of  such  money  as  may  be  neoesaary,  emd 
hy  the  surrender  of  sedtitities  ib  proportion  as  sucb  securities  shall  be  en- 
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titled  to  receive  the  parcbase  nioDey;  and  all  holders  of  the  same  olass  of 
securities  shall  be  entitled  to  have  and  enjoy  equal  rights  in  any  suoh  pur- 
tshases  with  other  holders  of  the  same  class." 

We  are  of  opinion  that  under  this  section,  even  without  a  previous  agree- 
ment with  the  members  of  the  pool,  appellants,  if  offering  within  a  reason- 
-able  time  to  bear  their  proportion  of  the  expenses  and  assessments  necessary 
to  carry  the  sale  into  effect,  were  entitled  to  join  in  the  purchase,  and  to 
share  the  profits.  Having  made  such  offer  before  the  confirmation  of  the 
sale,  and  repeated  it  before  the  property  was  conveyed  to  the  corporation 
formed  by  the  syndicate,  appellants  should  have  been  admitted.  It  is  sug- 
gested in  the  record  that  the  property  has  since  been  sold  and  passed  into 
the  hands  of  Independent  owners.  If  appellants  had  been  admitted  as  mem- 
bers of  the  syudicate  It  would  necessarily  havt)  been  upon  terms  that  they 
abide  the  judgment  of  the  authorities  of  the  corporation  organised  by  the 
membership  to  own  and  operate  the  property.  And  if  this  corporation  has 
In  fact  and  in  good  faith  sold  the  property  and  conveyed  it,  appellants  are 
entitled  to  an  accounting  after  deducting  what  they  would  have  been  com- 
pelled to  pay  into  the  pool,  on  the  basis  charged  other  members,  and  inter- 
est thereon  from  the  time  same  should  have  been  paid,  and  those  necessary 
costs  and  expenses  incurred  in  perfecting  the  enterprise  and  making  the 
sale.  The  net  proceeds  should  be  then  distributed  upon  the  basis  of  the  total 
number  of  shares  of  stock  in  the  pool,  including  appellants'. 

Judgment  reversed  and  cause  remanded  lor  judgment  and  proceedings 
oonsistent  with  this  opinion. 


BUSH,  TRUSTEE  v.  WEBSTER,  &o. 

(Filed  March  5,  1903— Not  to  be  reported.) 

Trusts— New  trial— Appellant  in  1872  was  appointed  trustee  for  appellees 
and  made  settlements  from  time  to  time  in  the  circuit  court,  which  were 
confirmed.  '  In  1897  appellant  made  a  final  settlement  of  the  trust  of  which 
the  beneficiary  had  ample  notice,  which  lay  over  for  exceptions,  and  none 
having  been  filed,  the  settlement  was  confirmed.  Later  in  the  ttrrn  the 
beneficiary  appeared  and  filed  exceptions,  which  were  overruled.  This  suit 
was  brouglit  after  that  term  of  court  to  obtain  a  new  trial  of  the  action  in 
which  the  settlements  and  the  final  settlement  )  ad  been  made.  The  ground 
was  an  alleged  fraudulent  arrangement  between  appellant  and  appellee's  at- 
torney in  that  suit  by  which  it  was  charged  that  appellant  was  suffered  to 
have  his  settlement  approved  and  confirmed  by  the  court,  and  a  judgment 
thereon  entered  in  his  behalf  without  the  presentation  of  appellees'  objec 
tions  and  exceptions  to  the  settlement.  Held— That  there  is  a  failure  of 
proof  to  sustain  the  ground.  Besides,  the  petition  for  a  new  trial  is  lacking 
in  specific  averments  as  to  the  nature  of  appellees'  exceptions.  The  only 
ground  that  was  Bpeclflcally  set  forth  was  that  appellant,  the  trustee,-  had 
oompromised  a  claim  against  the  trust  estate  for  $1,658  by  the  payment  of 
Sl,i^iO,  and  that  the  profit  thereof  belonged  to  the  appellees.  Held— That  the 
debt  paid  l)y  the  trustee  was  not  connected  with  the  trust  in  any  way.  and 
the  rule  prohibiting 'th<?  settlement  for  the  benefit  of  the  trustee  does  not 
apply,  and  no  new  trial  should  have  been  granted. 

J.  P.  O'Meara  for  appellant.  ...... 
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B.  L.  S6Uh  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Oploion  of  tbe  cot^rt  by  Judge  O'Rear. 

Prior  to  1873  appellant  had  qualified  as  trustee  for  appellee,  E.  B.  Webster. 
The  trust  estate  seems  to  have  been  a  certain  estate  devised  by  Mrs.  Web- 
ster's father,  consisting  of  real  estate,  bonds  and  other  property.  Directly 
4ifter  bis  qualifioation  appellant  instituted  an  equitable  action  in  tbe  Har- 
din Circuit  Court,  concernioff  settlements- of  his  aCboounts  from  time  to  time 
in  which  he  made  biennial  settlements.  Sometimes  upon  exceptions  and 
sometimes  without  exceptions,  it  seems  that  these  settlements  were  approved. 

In  1897  the  trustee  was  discharged  and  the  trust  estate  was  adjudged  to  be 
delivered  to  Mrs.  Webster.  The  trustee  thereupon  appeared  in  court  In  that 
action  and  made  a  final  settlement  of  his  account  with  the  master  commis- 
sioner. Appellee  had  timely  notice  of  this  settlement;.  The  settlement  was 
reported  to  the  court,  and  ordered  to  lay  over  for  exceptions,  and  none  hav- 
ing been  taken  or  filed,  the  report  was  confirmed.  Later  in  the  term  Mrs. 
Webster  and  her  husband,  through  their  counsel,  filed  exceptions,  which 
were  overruled  by  the  court.  This  suit  was  brought  after  that  term  of  the 
•court  to  obtain  a  new  trial  of  the  action,  in  which  tbe  settlements  and  the 
final  settlement  above  named  had  been  made. 

The  ground  was  an  alleged  fraudulent  arrangement  between' appellant 
and  the  appellees'  attorney  in  that  suit,  by  which  it  was  char^ied  that  ap- 
pellant was  suffered  to  have  his  settlement  approved  and  confirmed  by  the 
court  and  a  judgment  thereon  entered  in  his  behalf  without  the  presenta- 
tion at  tbe  trial  of  appellees'  objections  and  exceptions  to  the  settlement. 
We  are  of  opinion  that  there  is  a  total  failure  of  proof  to  sustain  the  ground. 
Besides,  the  petition  for  a  new  trial  is  lacking  in  specific  averments  as  to 
the  nature  of  appellees'  exceptions,  their  grounds  and  the  nature  of  the 
various  Items  to  which  they  were  taken,  so  that  the  court  might  determine 
whether  appellees  had  a  valid  defense  in  that  action.  It  was  essential  that 
not  only  should  thpse  grounds  be  specifically  set  forth,  but  that  tbey  should  be 
sufficient  of  themselves  to  have  justified  a  different  judgment  from  that  ren- 
dered: and  furthermore,  they  should  have  been  sustained  by  sufficient  and 
competent  proof  before  a  new  trial  could  be  granted.  (Section  521,  Civil 
Code.) 

The  only  ground  that  was  specifically  set  forth  was  that  appellant,  the 
trustee,  had  compromised  a  claim  against  the  trust  estate  for  $l,fi58  by  the 
payment  of  11,350,  aod  that  the  profit  In  this  transaction,  under  familiar 
principles  of  equity,  should  have  been  adjudged  to  the  cestui  que  trust.  The 
facts  are  that  appellee  owed  about  Sl,fi08  to  her  attorney,  which  was  an  obli- 
gation not  at  all  payable  hy  the  trustee,  nor  was  it  a  matter  wioh  which  he 
had  any  legal  connection.  Appellee  gave  an  order  on  appellant  for  the 
amount  of  tie  claim,  the  ^1.01)8,  and  the  attorney  for  his  own  conrenlence, 
and  upon  a  sufficient  consideration,  sold  it  to  or  settled  it  with  appellant  for 
$l,3o().  Wh  recognize  the  salutary  principle  that  the  trustee  can  not  deal  to 
his  advantage  with  the  trust  estate,  and  that  the  profits  made  by  him  therein 
must  go  to  the  cestui  que  trust,  iiut  as  the  trustee  was  not  dealing  with  the 
Jtrust  estate  in   this  transaction,  it  does  not  come  within   the  principle  in- 
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yoked.    We  are  of  oplnioD  that  the  cirouit  court  erred  in  adjudging  the  new 
trial;  that  there  were  no  grounds  shown  therefor. 

The  judgment  is  reyersed  and  cause  remandedi  with  directions  to  dismisa 
the  petition. 


PAYTON  y.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  March  5,  1903.) 

Railroads— Catcle  guards— Construction  of  statutes— Appellant  brought 
this  action  to  require  appellee  to  restore  cattle  guards  remoyed  by  them 
which  they  had  maintained  for  thirty-flye  or  forty  years  on  both  sides  of  his 
farm  crossing,  and  also  at  the  property  line  between  his  farin  and  the  one 
adjacent  on  the  ground  that  by  long,  continued  use  of  the  passway  he  had 
acquired  an  easement  in  the  wing  fences  and  cattle  guards  which  enclosed 
it.  Held— That  the  common  law  imposed  no  duty  upon  railroad  companies 
to  fence  their  roads,  maintain  cattle  guards  or  erect  any  other  barrier  or 
stay  against  the  intrusion  of  stoclr  upon  their  roads  or  right  of  way.  Such 
duty  could  arise  only  from  contract  or  a  Etatute.  No  claim  is  made  under 
a  contract,  and  appellant  in  his  petition  has  not  brought  himself  within  the 
prnylsions  of  section  1793,  Kentucky  Statutes,  which  is  the  only  statute  re- 
quiring railroad  companies  to  maintain  cattle  guards  at  priyate  passways. 
That  statute  requires  that  where  a  private  passway  crosses  a  railroad  the 
land  owner  for  whose  benefit  it  is  kept  open  shall  bear  one- half  the  expense 
of  cattle  guards  and  gates.  The  former  to  erect  the  gates,  the  corporation 
or  person  operating  the  railroad  to  erect  the  cattle  guards.  There  is  no  aver-- 
ment  that  the  passway  is  obstructed  or  that  plaintiff  has  ever  offered  to  pay 
one-half  the  expense  of  erecting  or  maintaining  them,  and  no  obligation 
rests  upon  the  land  owner  to  fence  the  way  in  which  another  has  an  ease- 
ment. Plaintiff  could  not  acquire  any  prescriptive  right  to  the  cattle 
guards  and  wing  fences  maintained  by  the  company  for  any  length  of  time. 

W.  A.  Barry,  J.  D.  Irwin  and  B.  L.  Stith  for  appellant. 

W.  H.  Marriott  and  E.  W.  Hlnes  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  George  W.  Payton,  brought  this  suit  to  compel  the  appellee, 
the  Louisville  &  Nashville  R.  R.  Co.,  to  restore  cattle  guards  removed   by 
them,  which  they  had  maintained  for  xhirty-flve  or  forty  years  on  both  sides 
of  his  farm  crossing,  and  also  at  the  property  line  between  his  farm  and 
the  one  adjacent,  on  the  ground  that  by  long-continued  use  of  the  passway 
he  had  acquired  an  easement  in  the  wing  fences  and  cattle  guards  which 
enclosed  it;  and  that  their  removal  had  rendered  his  crossing  less  convenient 
in  driving  stock  across  the  railroad  from  one  part  of  his  farm  to  another,  a» 
there  was  nothing  to  prevent  them  from  running  up  and  down  the  right  of 
way.    A  general  demurrer  was  sustained  to  the  petition,   and,   failing  to> 
plead  further,  his  petition  was  dismissed,  and  he  appeals. 

The  common  law  imposed  no  duty  upon  railroad  companies  to  feooe  their 
roads,  maintain  oattle  guards  or  erect  any  other  barrier  or  stay  against  the 
Intrusion  of  stock  upon  their  roads  or  right  of  way.    (Elliott  on  Railroads 
section  1198;  7  Am.  &  Eng.  Ency.  of  Law,  906  and  918;  Borer  on  Railroadsr 
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616;  BinulDgham,  &o.,  B.  R.  Go.  v.  Parsons.  S7  L.  B.  A.,  964.)  And 
-wherever  these  duties  exist  they  are  always  by  virtue  either  of  the  ooutraot 
or  a  statute.  There  is  do  olalm  that  the  defeudant  owed  plaintifl  auy  duty 
to  main  tain  these  oattle  guards  by  virtue  of  any  contract,  and  section  1798 
of  the  Kentucky  Statutes  Is  the  only  statute  bearing  upon  the  question.  It 
provides:  "All  corporations  and  persons  owning  or  controlling  and  operat- 
ing railroads,  as  aforesaid,  sb>%ll  erect  and  maintain  cattle  guards  at  all  ter- 
minal p'lints  of  fences  constructed  along  their  lines,  ei^ept  at  points  where> 
such  lines  are  required  to  be  fenced  on  both  sides  and  at  public  crossings.. 
But  where  there  is  a  private  passway  crossing  said  railroad  the  land  owner 
for  whose  benefit  it  is  kept  open  shall  bear  one-half  of  the  expense  of  cattle- 
guards  and  gates.  The  former  to  erect  gates,  the  corporation  or  person 
operating  tbe  railorad  to  erect  the  cattle  guards." 

In  McKee  V.  Cincinnati,  New  Orleans  &  Texas  Pacific  B.  B.  Go. 'sBe- 
oeiver,  19  Ky.  Law  Rep.,  1270,  it  was  the  contention  of  the  landholder  that 
it  was  tbe  duty  of  the  railroad  company  operating  its  line  through  his  farm 
to  construct  and  maintain  cattle  guards  at  the  point  where  the  railroad 
company  entered  bis  farm  and  where  it  left  it.  And  in  that  case,  as  in  this, 
the  company  had  actually  constructed  such  guards  when  It  built  its  railroad 
in  1876,  and  bad  torn  them  down  in  1894,  and  in  consequence  thereof  his  farm 
had  been  trespassed  upon  and  his  crops  destroyed.  In  response  to  this  con- 
tention the  court  said:  "The  railroad  company,  not  being  under  any  legal 
obligation  to  maintain  cattle  guards  at  the  points  of  entering  and  leaving 
the  plaintiff's  farm,  merely  because  they  were  dividing  lines  with  his  neigh- 
bor, might  remove  thorn  at  any  time.  Theve  guards  were  not  division  or 
partition  fences  between  bis  lands  and  those  of  tbe  company;    they  were 

* 

wholly  on  tbe  lands  of  tbe  company,  and  the  rights  of  the  parties  were  not 
regulated  by  the  provisions  of  tbe  law  as  to  division  fences  on  farm  lands. '^ 

There  is  no  averment  that  the  passway  is  obstructed,  or  that  plaintiff  bad 
ever  offered  to  pay  one-half  the  expense  of  erecting  and'  maintaining  them, 
and  consequently  does  not  bring  himself  within  tbe  purview  of  the  statute, 
and  "no  obligation  rests  upon  the  land  owner  to  fence  the  way  in  which 
another  has  an  easement. "  (Jones  on  Easements,  section  409.)  The  cattle 
guards  and  wing  fences  were  erected  and  maint-ained  by  tbe  railroad  com- 
pany entirely  on  their  own  land,  form  no  part  of  the  division  fences  between 
their  right  of  way  and  tbe  land  of  plaintiff,  and  no  length  of  time  would 
have  vested  him  with  a  prescriptive  right  to  require  their  maintenance  by 
the  railroad  company  alone. 

For  reasons  indicated  the  judgment  is  aflQrmed. 


SWINGHER  V.  GOMMONWEALTH. 

(Filed  March  6,  1903-Not  to  be  repprted.) 

Criminal  law— Carrying  concealed  deadly  weapons— Constitutional  law-- 
Under  section  1809,  Kentucky  Statutes,  the  good  intent  or  the  bad  Intent  of 
tbe  party  carrying  tbe  weapon  is  immaterial.  His  guilt  does  not  depend  on 
this  appellant  having  been  convicted  for  carrying  a  pistol  conoealed.  He  pro- 
«ecute8  this  appeal,  claiming  that  at  the  time  of  tbe  offense  charged  be  was  a 
member  of  the  Louisville  Merchants'  Private  Police  and  Detective  Agency, 

vol.  24—120 
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incorporated  under  an  act  of  1884.  Held— That  said  aot  is  nnoonstitutional 
and  appellant's  appointment  under  it  affords  biin  no  protection.  Under  this 
act  there  is. but  one  disqualification  of  a  member  and  that  Is,  he  shall  not  be 
a  person  who  has  been  convicted  of  a  felony  and  not  pardoned.  He  is  not 
required  to  be  n  resident  of  the  city,  county  or  Stato,  nor  is  he  required  to 
be  twenty-one  years  of  a^e  or  a  citizen  of  the  United  States,  but  may  be  an 
nlien,  owinff  no  allegiance  to  either  the  United  States  or  the  Commonwealth 
of  Kentucky.  Moral  character  is  not  a  requisite.  There  is  no  limit  on  the 
time  a  member  of  this  organization  fihall  discharge  the  powers  attempted  to 
be  given  him.  For  all  the  act  provides  to  the  contrary,  be  may  hold  his 
position  for  life.  There  is  no  limitation  even  that  he  shall  hold  his  position 
during  good  behavior.  Section  23  of  the  Constitution  prohibits  the  legisla- 
ture from  creating  any  office  the  appointment  of  which  shall  be  for  a  longer 
time  than  a  term  of  years.  It  violates  section  3  of  the  Constitution,  in  that 
it  grants  separate  exclusive  public  emoluments  or  privileges  to  the  corpora- 
tion which  renders  no  public  service,  and  was  incorporated  for  private  gain. 

Field  &  Forcbt  and  Kohn,  Baird  &  Spindle  for  appellant. 

G.J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  was  tried  in  the  Jefferson  Circuit  Court,  Criminal  division, 
on  November  99,  1903,  and  was  convicted  and  fined  $50  and  sentenced  to  jail 
for  the  term  of  ten  days  for  che  offense  of  carrying  concealed,  on  his  person, 
A  deadly  weapon.  Appellant  admitted  that  he  carried,  concealed  on  bis  per- 
son, the  pistol,  but  claims  that  he  was  erroneously  convicted  for  two  reasons : 

1st.  He  claims  that  he  ought  not  to  have  been  found  guilty,  beoanse  at  the 
time  he  carried  the  pistol  and  was  arrested  he  was  engaged  in  his  duties  as 
a  private  policeman,  acting  under  appointment  of  the  county  judge  of  Jeffer- 
son county,  Kentucky,  and  was  a  member  of  the  Louisville  Merchants'  Pri- 
vate Police  and  Detective  Agency,  incorporated  under  the  act  of  the  general 
assembly,  approved  March  8,  1884. 

3d.  That  if  the  court  should  decide  that  the  aot  of  the  general  assembly 
referred  to  is  unooostitutional,  that  he  in  good  faith  believed  It  to  be  con- 
stitutional,  and  that  he  was  justified  by  reason  thereof  in  carrying  the 
pistol ;  that  be  did  not  have  any  intention  to  violate  the  law,  but,  on  the 
oontrary,  believed  that  he  was  performing  his  legal  duty,  and  for  these  rea- 
sons he  ought  to  have  been  acquitted. 

For  answer  to  the  second  propostiion  it  is  sufficient  to  say  that  section 
1809  of  the  Kentucky  Statutes  does  not  say  whoever  shall  intentionally  or 
willfully,  and  with  Intention  to  violate  the  law,  carry  concealed  a  deadly 
weapon,  shall  (Se  punished,  but  says,  that  whoever  carries  concealed  a  deadly 
weapon  shall  be  punished  as  therein  stated.  Under  that  section  the  good 
Intent  or  the  bad  intent  of  the  party,  carrying  the  weapon  is  immaterial  ex- 
cept to  be  presented  to  the  jury  or  the  court  to  mitigate  or  increase  the  pun- 
ishment. 

By  sentiofi  1318,  Kentucky  Statutes,  policemen  of  cities,  when  in  discharge 
of  their  official  duties,  may  carry  concealed  deadly  weapons,  and  if  the  act 
of  the  general  assembly  of  1884  is  constitutional,  appellant  ought  to  have 
been  acquitted;  otherwise,  the  judgment  of  the  lower  court  should  be 
affirmed. 
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TThifl  court  is  of  the  opinioD  that  said  aot  is  unoonstitutioBal  for  these  rea- 
sons: Under  the  obarter  of  this  corporation  the  members  thereof  shall  give  a 
bond  before  the  county  clerk,  to  be  approved  by  the  jud^e  of  the  county 
tsourt,  and  take  an  oath  to  faithfully  perform  the  duties  of  their  office.  A 
tsertifloate  of  this  qualification,  it  is  provided,  shall  be  sufficient  evidence  of 
the  authority  of  the  members  of  this  association  to  make  arrests  and  im- 
prison persons,  not  only  in  the  city  of  Louisville,  but  in  any  part  of  the 
State,  and  to  refi^ister  the  prisoners  with  the  jailer  or  prison  house  keeper, 
and  to  report  the  fact  within  a  reasonable  time  thereafter,  and  the  names 
of  the  persons  arrested,  charge  against  them  and  the  name  of  the  arresting 
officer,  and  a  warrant  is  not  required.  The  only  qualification  by  this  act  re- 
t)uired  of  a  member  to  authorize  him  to  exercise  these  unusual  powers  ii 
that  he  shall  be  able  to  read  and  write  the  English  language  intelligently, 
There  is  hut. one  disqualification,  and  that  is,  he  shall  not  be  a  person  who 
has  been  convicted  of  a  felony  and  not  pardoned.  He  may  have  been  con- 
victed of  a  felony,  bat  if  pardoned  he  may  be  a  member  of  this  association. 
He  is  not  required  to  be  a  resident  of  the  city,  county  or  State,  nor  is  he 
required  to  be  twenty-one  years  of  age,  or  a  citizen  of  the  United  States,  but 
may  be  an  alien,  owing  no  allegiance  to  either  the  United  States  or  the  Com- 
monwealth of  Kentucky.  Moral  character  is  not  a  requif>ite.  There  is  no 
limit  on  the  time  a  member  of  this  organization  shall  discharge  the  powers 
attempted  to  be  given  him.  For  all  the  aot  provides  to  the  contrary,  he 
may  hold  his  position  for  life.  There  is  no  limitation  even  that  be  shall 
hold  his  position  during  good  behavior.  In  our  opinion  the  legislature 
€ould  not  constitutionally  grant  such  extraordinary  powers  to  private  oiti- 
sens  as  is  here  attempted. 

Section  88  of  the  present  Constitution  is  substantially  the  same  as  that 
oontained  in  the  Bill  of  Bights  of  the  former  Constitution,  and  prohibits 
the  legislature  from  creating  any  office,  the  appointment  of  which  shall  be 
for  a  longer  time  than  a  term  of  years. 

Section  S  of  the  Constitution  provides  that  no  grant  of  exclusive  separate 
public  emoluments  or  privileges  shall  be  made  to  any  man  or  set  of  men  ex- 
oept  in  consideration  of  public  services.  Under  the  charter  referred  to  the 
members  thereof  render  no  public  service,  and  they  were  incorporated  exclu- 
sively for  private  gain,  and  they  are  certainly  granted  by  said  charter  ex- 
traordinary exclusive  privileges. 

Under  section  284  of  the  Constitution  it  is  provided  that  all  civil  officers 
of  the  State  at  large  shall  reside  within  the  State,  and  all  district,  county, 
city  or  town  officers  shall  reside  within  their  respective  districts,  counties, 
olties  or  towns,  and  shall  keep  their  offices  at  such  places  therein  as  may  be 
required  by  law. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


UNITED  LAUNDRY  CO.  v.  STEELE. 

(Filed  March  6,  1903— Not  to  be  reported. ) 

Master  and  servant—Negligefice— Unsafe  machinery— Appellee  was  engaged 
in  operating  a  mangle  maohine,  which  is  a-  large  pair  of  rollers  heated  by 
•team *  thi^ugh  which 'the  olothes .  are  passed  and  ironed.    Appellee,  with 
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another  girl,  were  feeding  olotbee  into  ttais  niaebine,  when  her  hand  wa» 
drawn  into  machine  and  orushed  and  burned,  for  which  she  instituted  tbi»- 
action  and  recovered   damagea,  from  which  this  appeal   ie  prosecuted.    A 
guard  roller  was  put  on  in  front  of  the  main  roller,  and  the  girls,  includlng- 
appellee,  were  instructed  that  the  guard  roller  was  for  their  protection,  and 
that  if  they  got  their  hands  under  it  it  would  rise  up  and  stop,  and  in  thlft 
way  would  keep  their  hands  from  getting  to  the  large  rolleis.     This  was  true 
when  operating  on   the  right  side  of   the  nmchiDe.  but  while  appellee  waa 
operating  ou  the  left  side  the  guard  roller  tlivl  iiur,  on  account  of  some  defect,, 
stop,  but  uontioued  to  roll,  causing  her  hand  to  be  caught  in  the  large  rollers. 
Appellee  did  not  know  of  this  defect  in  the  machine.     Held— That  appellant 
was  properly  held  liable  for  such  defective  ^lachinery.    The  jury  were  properly 
told  that  it  was  the  duty  of  appellant  to  use  such  machinery  and  appliances 
as  were  safe,  and  that  appellant  was  liable  If  the  defect  was  known  to  ap- 
pellant, or  could  have  been  known  by  the  exercise  of   reasonable  care,    and. 
appellee  did  not  know  of  the  defect. 

Fred  Forcht,  Jr.,  and  W.  H.  Field  for  appellant. 

Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  March  23,  1900,  appellee,  Julia  Steele,  who  is  about  twenty- four  year» 
of  age,  while  operating  in  appellant's  laundry  what  is  known  as  a  mangle 
machine  had  her  hand  caught  and  drawn  between  the  rollers,  severely 
crushing  and  burning  it.  in  consequence  of  which  her  hand  was  painfully 
injured;  she  suffered  much  pain  and  the  hand  is  to  some  extent  permanently^ 
disabled.  The  mangle  machine  consists  of  large  rollers  heated  by  steam, 
through  which  the  clothes  are  passed  and  ironed.  It  is  about  nine  feet  wide 
and  is- fed  by  two  girls,  who  put  the  clothes  in,  there  being  two  other  glrla- 
to  receive  them  as  they  come  out.  Appellee  and  another  girl  were  feeding- 
the  machine.  As  originally  constructed  there  was  a  piece  of  iron  fixed  on 
the  platform  across  which  the  clothes  pass  when  fed  into  the  machine,  which 
served  as  a  guard  to  keep  the  girls  from  getting  their  fingers  in  between 
the  rollers,  or  getting  them  burned.  In  January,  1900,  this  metal  guard 
was  taken  off,  and  what  is  called  a  guard  roller  was  put  on.  The  girls  were 
Instructed  that  the  guard  roller  was  for  their  protection,  and  that  if  they 
got  their  hands  under  it  it  would  rise  up  and  stop,  and  in  this  way  would 
keep  theilr  hands  from  getting  to  the  large  rollers,  the  guard  rollers  being 
placed  on  the  platform  and  just  in  front  of  the  other  rollers.  Appellee 
worked  on  the  right  side  of  the  machine,  and  while  working  there  got  her 
hand  under  the  guard  roller;  it  was  raised  up  and  stopped,  as  she  was  told 
it  would  do,  and  she  got  her  hand  out  without  trouble.  But  on  the  day  in 
question  she  was  working  on  the  left  side  of  the  machine,  which,  as  said, 
was  nine  feet  wide.  A  piece  of  cloth  that  she  was  ironing  would  not  enter 
the  machine.  She  pushed  it  up  the  second  time,  and  it  failed  to  enter.  She- 
then  caught  it  near  the  end  and  pressing  her  hand  up  near  the  roller  started 
It  under  the  guard  roller,  and  her  hand  was  drawn  under  with  the  cloth. 
The  roller  was  raised  up  as  before,  but  did  not  stop;  instead  It  continued  ta- 
revolye  and  drew  her  hand  under  it  against  the  large  roller,  whereby  the  re- 
eeived  the  Injury  oomplained  of.    The  cause  of  this  was  that  the  roller  afc. 
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-^ne  end  fitted  In  a  tooket  and  at  the  other  eod  in  a  cogwheel  aod  when 
Taised  up  on  the  right-hand  side  it  stopped  revolving,  but  when  raided  on 
the  left  it  continued  to  revolve.  Appellee  was  ignorant  of  thlfi  difference, 
and  supposed  it  was  as  safe  on  one  side  as  the  other.  She  bad  not  been  in- 
formed that  there  was  any  difference,  and  this  seems  to  have  been  her  first 
experience  to  the  effect  that  there  was  a  difference.  The  instructions  she 
bad  received  were  simply  that  the  roller  would  rise  up  and  stop  if  they  got 
-one  of  their  hands  under  it,  and  she  appears  to  have  relied  on  this.  It  ia 
Insisted  that  the  court  should  have  peremptorily  instructed  the  jury  to  find 
for  the  defendant,  and  the  cases  of  O'Hare  v.  Keeler,  48  N.  Y.  S.,  876;  Day 
^.  Akron,  60  Atl.,  664;  Jones  v.  Robferts,  67  111.  Ap.,  66;  Walsh  v.  Com- 
mercial Steam  Laundry,  81  N.  Y.  S.,  833,  and  Pratt  v.  Prouty,  168  Mass., 
^88,  are  relied  on.  But  this  case  differs  from  any  of  those  cited.  Here  the 
metal  guard  which  was  fixed  on  the  platform,  as  the  machine  was  originally 
constructed,  wai  taken  off  after  appellee  entered  the  service  and  the  guard 
roller  was  substituted  for  it  upon  the  assurance  to  her  that  if  her  fingers  got 
tinder  the  guard  roller  it  would  be  raised  up  and  would  stop. 

This  was  true  on  the  right  side  of  the  machine,  and  made  the  guard  roller 
"Sn  ample  protection  on  that  side;  but  it  was  not  true  on  the  left  side  of  the 
machine,  and  she  was  not  Informed  of  the  difference;  on  the  contrary,  she 
^as  misled  by  the  asRurance  given,  as  from  what  was  told  her  she  had  a 
right  to  expect  it  to  act  alike  on  both  sides.  Instead  of  this,  on  the  left  side 
the  roller,  when  raised  up,  would  continue  to  revolve  and  draw  the  hand 
under.  We  see  nothing  In  the  evidence  to  charge  appellee  as  a  matter  of 
law  with  notice  of  this  difference  in  the  action  of  the  roller  on  the  two  sides 
of  the  machine,  and  under  the  evidence  this  was  a  question  properly  sub- 
mitted to  the  jary. 

It  was  charged  in  the  petition  that  appellee's  injorles  were  received  "by 
reason  and  because  of  the  dangerous,  defective  and  Insecure  condition  of  the 
«ald  machine  and  of  the  appliances  connected  therewith."  The  court  in- 
structed the  jury  that  if  "there  was  a  defect  in  the  construction  or  arrange- 
ment of  the  machine,  and  by  reason  thereof  there  was  danger  attendant  upon 
the  operation  of  the  machine,  which  was  known,  or  by  the  exercise  of  or- 
dinary care  could  have  been  known,  to  the  defendant  or  itK  officers  or  agents, 
or  any  of  them  superior  in  authority  to  the  plaintiff,  and  said  defect  and 
danger  were  unknown  to  the  plaintiff,  or  by  the  exerclRe  of  ordinary  care 
-could  not  have  been  known  to  her,  and  she  had  not  equal  means  of  knowledge 
•of  said  defect  and  danger  with  the  defendant  or  its  officer  or  agent,  or  any 
of  them  superior  in  authority  to  her,  and  by  reason  of  such  defect  and  dan- 
|{er  plaintiff  was  Injured,"  she  could  recover,  unless  guilty  of  contributory 
negligence.  It  is  complained  that  this  instruction  was  not  warranted  by 
the  allegation  of  the  petition,  and  that  under  the  pleadings  the  court  should 
not  have  submitted  to  the  jury  whether  there  was  a  defect  in  the  construc- 
tion or  arrangement  of  the  machine. 

The  charge  in  the  petition  was  substantially  that  the  machine  was  in  a 
-ilaDgerous,  defective  and  Insecure  condition.  Whether  this  defect  was  in 
the  construction  or  arrangement  of  the  machine,  or  otherwise,  was  not  shown 
In  the  petition.  The  instruction  of  the  court  simply  narrowed  the  general 
•charge  of  the  petition,  submitting  to  the  jury  the  alleged  defect  In  the  ma- 
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f)hiDe  whloh  the  evidenoe  for  the  plaintiff  tended  to  establish.  It  was  aptljr- 
averred  Id  the  petition  that  the  defective  oondition  of  the  machine  was  well 
known  to  the  defendant  and  unknown  to  the  plaintiff,  and  that  prior  to  her 
Injury  she  had  been  assured  by  it  that  the  machine  and  appliances  were  Id 
perfect  order  and  condition,  and  that  she  relied  upon  this  assurance.  The 
oase  appears  to  have  been  tried  on  the  merits.  The  defendant  seems  to  have 
understood  precisely  what  was  claimed  by  the  plaintiff,  and  was  in  no  man- 
ner misled.  Both  sides  got  their  case  fairly  before  the  jury  on  the  merits. 
The  verdict  of  the  jury  is  not  excessive  or  against  the  weight  of  the  evidence. 
Judgment  affirmed. 


PROVIDENT   SAVINGS   LIFE  ASSURANCE  SOCIETY  v.  JOHNSON. 

(Filed  March  6,  lvK)3.) 

Malicious  prosecution— Criminal  libel— Evidence— Instructions— Appellee 
was  for  some  time  an  agent  for  appellant.  He  left  its  service  and  entered 
the  service  of  another  life  insurance  company,  and  after  this  published  a 
card  in  the  county  paper,  stating  that  he  was  misled  just  as  hundreds  of 
policy  holders  of  that  company  had  been,  that  is,  by  false  representation  of 
general  agents  and  managers  of  the  company;  also  the  statument  that  none 
of  the  policies  pold  by  appellant  are  of  any  value  as  collateral  or  in  cash; 
such  contracts  have  no  reserve  behind  them,  and  on  that  account,  are  worth- 
less, unless  the  Insured  dies  while  they  are  in  force;  also  that  the  work  of 
appellant's  agents  during  the  last  five  years  in  Western  Kentucky  has  been 
oharaoterlzed  by  twisting  policies  of  other  companies  and  selling  their  own 
policies  under  misrepresentations:  also  by  rebating  and  other  unfair  and 
rotten  methods.  Appellant,  under  advice  of  couufcI,  instituted  a  prosecu' 
tion  for  criminal  libel.  The  indictment  set  out  the  matter  as  above 
stated.  The  defendant  entered  a  demurrer  to  the  indictment,  and  on  the 
hearing  the  Comriionv^ealth's  attorney  elected  to  prosecute  for  the  first  para- 
graph of  the  libelous  matter.  The  case  was  tried  on  this  charge  and  appel- 
lee was  acquitted.  Appellee  afterwards  Instituted  this  action  for  malicious 
prosecution  and  recovered  11.250  damages,  from  which  this  appeal  is  prose- 
cuted. No  special  damage  is  shown,  except  the  cost  of  defending  the  prose- 
cution. The  court  erred  In  refusing  to  allow  defendant  to  show  that  the 
second  and  third  paragraphs  of  the  libelous  matter  charged  in  the  indict- 
ment, and  known  by  him  to  be  false  when  he  published  if,  but  confined  the 
proof  entirely  to  the  first  paragraph.  Appellant  had  charged  appellee  with 
criminal  libel  in  publishing  tbe  matter  embraced  in  all  three  paragraphs. 
It  was  all  set  out  in  the  indictment  whioh  was  procurf^d  by  appellant,  and 
is  the  basis  of  the  action.  If  appellant  had  probable  cause  for  the  prosecu- 
tion the  action  can  not  be  maintained,  and  if  either  one  of  the  paragraphs 
was  false  and  was  intentionally  published  by  the  defendant  without  justi- 
fiable cause,  this  was  sufficient  to  sustain  the  indictment.  Appellant  is  not 
bound  by  the  act  of  the  Commonwealth's  attorney  in  electing  to  prosecute 
on  tbe  first  paragraph  alone.  Libelous  matter  that  was  laid  before  the  grand 
Jury,  which  was  not  Included  in  the  indictment  because  constituting  a  sep- 
aerate  offense  and  properly  tbe  subject-matter  for  another  iDdiotment,  can 
not  be  introduced  on  this  trial  to  justify  the  action  of  appellant  in  obtain- 
ipg  this  indictment.  Proof  was  introduced  on  the  trial  tending  to  show 
that  appellant's  agent  or  agents  who  procured  the  Indictment  deceived  per- 
■ons  into  taking  policies -by  assuring  them  absolutely  there  would  be  a  leva) 
rate  of  premium.    Objection  is  made  that  this  evidence  was   iDCompeteDt. 
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because  it  iiupeaohed  the  writliiffs  which  showed  the  rates  in  express  terms. 
Held— That  suoh  evideDoe  was  competent  as  the  rule  forblddiug  evldoDce 
ooDtrary  to  the  terms  of  the  written  lostrumeDt  only  applies  between  the 
parties  to  it.  The  court  should  have  given  to  the  jury  instructions  defining 
probable  cause  and  the  offense  of  orlrainal  libel. 

Humphrey,  Burnett  &  Humphrey  and  R.  B.  Flatt  for  appellant. 

Robertson  &  Thomas  and  Greer  &  Reed  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court;  by  Judge  Hobson. 

Appellee  Johnson  was  for  some  time  an  agent  of  the  appellant,  the  Prov- 
ident Savings  Lif^  Assurance  Society.  He  left  its  service  and  entered  the 
service  of  the  Union  Central  Life  Insurance  Co.,  and  after  this  published  in 
the  county  paper  the  following:  "A  few  months  of  work  for  the  Provident 
Salngs  convinced  me  that  I  was  misled,  just  as  hundreds  of  policy  holders 
of  that  company  have  been,  that  is,  by  false  representation  of  general  agents 
and  managers  of  the  company.  An  honest  man  when  he  finds  his  error 
tries  to  atone  for  it.  I  am  doing  that  now  by  selling  my  friends  insurance 
in  the  Union  Central  Life  Insurance  Co.,  that  is  acknowledged  by  all  in- 
surance men  to  be  absolutely  reliable." 

Also  the  following:  "None  of  the  policies  sold  by  the  Provident  Saving's 
agents  as  straight  life,  whether  old  or  not.  are  of  any  value,  as  collateral  or 
in  cash;  such  contracts  have  no  reserve  behind  them,  and  on  that  account 
are  wortbldss,  unless  the  insured  dies  while  they  are  In  force." 

Also  the  followlDg:  "Also  1  further  state  that  the  work  of  that  company's 
agents  during  the  last  five  years  In  Western  Kentucky  has  bnen  character- 
ized by  twisting  polloies  of  other  companies  and  selling  their  own  policies 
under  misrepresentations;  also  by  rebating,  and  other  unfair  and  rotten 
methods  "     . 

Appollant,  after  laying  the  facts  before  counsel  and  being  advised  that  a 
prosecution  for  criminal  libel  mlpht  bo  msintHined.  \^ent  by  its  agents 
before  the  grand  jury  and  had  npi»ellee  indicted  for  libel.  The  indictment 
set  out  the  matter  above  quoted.  The  defendant  entered  a  demurrer  to  the 
Indictment,  and  on  the  hearing  of  this  demurrer  the  Commonwealth's  attor- 
ney elected  to  prosecute  for  the  first  paragraph  of  the  libelous  matter  quoted. 
The  case  was  then  tried  on  this  charge;  the  defendant  was  acquitted;  he 
afterwards  filed  this  suit  to  recover  of  appellant  damages  on  account  of  the 
prosecution,  charging  that  it  was  malicious  and  without  probable  cause. 
The  jury  returned  a  verdict  in  his  favor  for  |1,250. 

The  proof  shows  that  appellee,  after  he  was  indicted,  had  his  father  to  go 
on  his  bond  when  arrested  on  the  indictment,  and  was  in  custody  but  a 
short  time,  while  going  with  the  ^leriff  to  his  father's  for  the  purpose  of 
signing  the  bond.  No  special  damage  is  shown,  except  the  cost  of  defend- 
ing the  prosecution.  The  dtfendant  offered  to  show  on  the  trial  that  the 
seoond  and  third  paragraphs  of  the  libelous  matter  charged  In  the  indict- 
ment was  false,  and  known  by  the  defendant  to  be  false,  when  published  by 
blm.  The  court  refused  to  allow  this  proof,  confining  the  evidence  entirely 
to  the  first  paragraph.  This  was  error.  Appellant  had  charged  appellee 
with  oriminal  libel   in  publishing  the  matter  embraced   in  all  three  para- 
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graphs.  It  was  all  set  out  Id  the  iDdlctment,  which  was  procured  by  appel- 
lant and  Is  the  basis  of  this  action.  .  If  appellant  had  probable  cause  for  the 
prosecution,  the  action  before  us  can  not  be  maintained ;  and  if  either  one 
of  the  paragraphs  was  false,  and  was  intentionally  published  by  the  defend- 
ant without  justifiable  cause,  this  was  sufficient  to  sustain  the  indictment. 
Appellant  is  not  bound  by  the  act  of  the  Commonwealth's  attorney  in  elect- 
ing to  prosecute  on  the  first  paragraph  alone.  Its  action  was  based  on  all 
three  paragraphs,  and  if,  on  the  whole  case,  it  had  probable  cause  for  its 
action,  it  is  not  liable  in  this  suit.  The  gist  of  the  action  consists  in  the 
malicious  abuse  of  the  process  of  the  court.  The  thing  complained  of  is  the 
obtaining  of  the  indictment,  and  if  there  was  probable  cause  for  it,  by  rea- 
son of  any  of  the  matter  set  out  therein,  there  was  no  abuse  of  the  court's 
process.  Appellant  obtained  the  indictment,  and  for  this'  it  Is  sued.  Libel- 
ous matter  that  was  laid  before  the  grand  jury  which  was  not  included  in 
the  indictment,  because  constituting  a  separate  offense  and  properly  the  sub- 
ject-matter for  another  indictment,  can  not  be  introduced  on  this  trial  to 
justify  the  action  of  appellant  in  obtaining  this  indictment,  for  proof  of 
such  matter  would  simply  show  that  appellant  had  probable  cause  to  believe 
appellee  guilty  of  another  charge  other  than  that  on  which  he  was  indicted. 

The  policies  issued  by  appellant  are  for  one  year,  and  may  be  renewed  an- 
nually at  a  schedule  of  rates  endorsed  thereon,  less  the  dividend  awarded  on 
the  policies.  The  printed  rates  increase  as  the  age  of  the  insured  advances, 
but  it  was  stated  that  the  dividend  would  probably' offset  this  Increase  and 
give  a  level  rate  of  premium,  or  practically  so.  Proof  was  introduced  on 
the  trial  tending  to  show  that  appellant's  agent  or  agents  who  procured  the 
indictment  deceived  persons  into  taking  policies  by  assuring  them  abso- 
lutely there  would  be  a  level  rate  of  premium.  It  was  objected  to  this  evi- 
dence that  it  impeached  the  writings  themselves  which  plainly  showed  in 
express  terms  that  the  rate  of  premiums  increased  year  by  year,  and  thac 
necessarily  the  amount  of  dividends  to  be  earned  in  the  future  was  only 
matter  of  judsment  or  opinion.  But  the  rule  forbidding  evidence  contrary 
to  the  terms  of  a  written  Instrument  only  applies  between  the  parties  to  it. 
(1  Greenleaf  on  Evidence,  section  279.)  Appellt^e  had  in  effect  charged  ap- 
pellant with  practicing  a  fraud  on  its  policy  holders,  and  justified  the  publi- 
cation. If  it  was  true,  he  was  not  for  this  guilty  of  libel,  and  this  question 
of  fact  was  for  the  jury  on  the  written  contracts  and  all  the  other  evidence 
introduced  on  the  trial.  Some  of  the  policy  holders  said  they  did  not  see 
the  policies,  but  relied  on  the  assurances  of  the  agent  as  to  the  character  of 
policy  that  was  to  be  issued.  The  writing  is  potent  evidence  for  appellant, 
but  in  a  case  like  this  it  is  not  conclusive.  As  to  appellee  himself,  however, 
the  policy  issued  to  him  is  conclusive  in  the  absence  of  proof  of  fraud  or 
mistake. 

The  court  also  erred  in  failing  to  defifie  to  the  jury  probable  cause.  The 
rule  is  that  what  facts  constitute  probable  cause  is  a  question  of  law  for  the 
oourt,  and  whether  the  facts  exist  or  not  is  to  be  determined  by  the  jury. 
The  oourt  did  nob  define  to  the  jury  the  offense  of  criminal  libel  or  inform 
them  what  facts  made  out  a  case  of  probable  cause  for  the  proseoutioo.  A 
eriminal  libel  is  committed  by  any  writing  calculated  to  create  distnrbanoea 
of  the  peace,  corrupt  the  public  morals,  or  lead  to  any  act  which  when  dooe 


L.  ft  N.  E.  B,  00.  V.  HOWEETON.  1905 

is  indictable.  (9  Bishop  od  CrimiDal  Law,  907.)  If  the  publioatioo  in 
question  was  false  the  defendant  was  properly  indicted.  (2  Bishop  on  Griin- 
Isal  Law,  sections  032,  088.)  In  defining  probable  oanse  the  oonrt  should  in 
an  Instraotion  have  set  out  the  matter  charged  as  libelons  in  the  indictment, 
and  should  have  told  the  jury  that  it  was  libelous  if  untrue,  and  that  the 
defendant  had  probable  cause  for  the  prosecution,  and  they  should  find  for 
it  in  this  action  if  its  agent  or  agents  who  procured  the  Indictment  believed, 
and  bad  such  grounds  as  would  induce  a  man  of  ordinary  prudence  to  be- 
lieve, that  the  matter  so  published,  or  any  subBtantial  part  of  it,  was  ma- 
terially false. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HOWERTON. 

•     (Filed  March  6,  1903— Not  to  be  reported.) 

Rallroads-7 Negligence— Horse  frightened  by  hand  oar— Appellant  brought 
this  action  to  recover  damages  for  Injuries  received  by  reason  of  her  horse, 
which  she  was  driving,  becoming  frightened  at  a  hand  oar  approaofilng  a 
orossing  of  the  railroad  with  the  turnpike,  and  running  oft  and  causing  the 
injuries  sued  for.  Held— That  the  jury  should  have  been  instructed  peremp- 
torily to  find  for  defendant,  as  there  is  nothing  to  show  that  the  hand  car 
was  being  operated  in  any  other  than  the  usual  way,  and  without  nny  negli- 
gence on  the  part  of  appellant's  employes.  Hand  oars  are  neces«inry  in  the 
oonduct  of  the  business  of  railroads.  It  is  iropoRsible  to  run  theiu  in  a 
noiseless  manner.  The  fact  that  they  are  run,  and  that  a  horse  became 
frighcened  by  reason  of  their  approach  or  the  noise  which  they  make,  which 
results  in  injury  to  the  driver,  does  not  give  a  cause  of  action. 

Willis  &  Willis  and  E.  W.  Hioes  for  appellant. 

R.  F.  Peak  and  P.  J.  Beard  for  appellee. 

Af)peal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

About  four  miles  south  of  Shelbyville  the  appellant's  track  croFses,  at 
right  angles,  the  public  road,  forming  what  is  known  as  tbe'^Keene  cross- 
ing." To  the  right  of  the  crossing,  in  going  from  Shelbyville,  there  is  a 
deep  cue.  The  appellee  and  her  daugbtei  were  driving  a  horse,  proven  to  be 
gentle,  from  Shelbyville  to  their  home,  over  the  highway  in  question.  As 
they  approached  the  crossing,  and  as  the  horse's  fore  feet  were  over  the  first 
rail,  it  became  frightened,  swerved  to  the  left  and  ran  off,  which  resulted  in 
the  appellee  being  painfully  injured. 

It  is  claimed  that  the  horse  became  frightened  becauEe  the  servants  and 
employes  of  the  appellant  operated  the  hand  car  with  gross  negligence  and 
oarelessness.  The  plaintiff  did  not  see  the  hand  car.  but  as  the  horse  lunged 
her  daughter  discovered  the  hand  oar,  which  was  about  fifty  or  sixty  fuet 
4iway,  approaching  the  crossing  through  the  cut.  There  was  not  the  slight- 
•est  evidence  introduced  which  tended  to  pcove  that  the  hand  car  was 
operated  in  an  unusual  way,  or  that  it  was  making  any  unusual  noise  or 
«onodB.  The  mere  fact  that  the  horse  became  frightened  at  the  hand  car, 
ran  off  and  Injured  the  appellee,  does  not  entitle  her  to  maintain  this  action. 
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She  could  only  maiDtain  it  upon  the  grouod  that  defendaDt's  servants  or  em- 
ployes were  guilty  of  aegligenoe,  resulting  in  tbe  injury. 

Hand  cars  are  necessary  in  tbe  conduct  of  the  business  of  railroads;  they 
must  be  used  for  tbe  purpose  of  carrying  tools  and  tbe  section  forces  from 
point  to  point  in  repairing  and  looking  after  the  track.  It  is  impossible  to 
run  them  in  a  noiseless  manner.  The  fact  that  they  are  run,  and  that  a 
horse  became  frightened  by  reason  of  their  approach,  or  the  noise  which  they 
make,  which  results  in  injury  to  the  driver,  does  not  give  a  cause  of  action. 
When  trains  are  run  in  the  ordinary  way,  and  whistles  and  bells  are  sounded 
as  the  necessities  of  the  business  require,  and  a  horse  becomes  frightened  by 
reason  thereof  and  damages  result  therefrom,  no  action  can  be  njaint-ained 
therefor.    (Ohio  Valley  R.  K.  Co.    Rec'r  v.  Young,  19  Ky.  Law  Kep.,  168.  > 

Elliott  on  Railroads,  volume  8,  section  1264,  says:  "A  railroad  company 
is  not  liable  for  injuires  resulting  from  horses  becoming  frightened  upon  a 
highway  ab  the  mere  sight  of  its  trains  or  noises  incident  to  the  running  or 
operation  of  a  railroad." 

It  was  held  in  MoCarrin  v.  Alabama  &  Vicksburg  R.  R.  Co.,  72  Miss., 
1018,,  tbat  because  a  horse  became  frightened  by  the  noise  of  a  hand  car 
running  over  street  crossings  and  the  person  driving  the  horse  was  Injured, 
the  railroad  company  was  not  liable.  The  court  said:  *'ThB  defendant  had 
the  rifsrht  to  operate  its  car  in  the  URial  and  customary  way,  and  at  a  safe 
rate  of  speed,  but  had  no  right  to  convert  it  needlessly  into  a  terror- in  spir- 
ing thing,  and  for  such  departure  from  propriety  would  undoubtedly  be 
liable  in  damages  for  any  injury  caused  by  this  negligence  to  one  free  from 
fault;  but  rapidity  of  movement,  noises  and  sudden  appearances  are  com- 
mon incidents  of  the  operation  of  railroads,  and  one  complaining  of  hurt 
from  these  causes  must  show  clearly  a  departure  by  the  defendant  from  cus- 
tom and  propriety  to  warrant  recovery." 

Railroads  operating  trains  and  hand  cars  have  the  right  to  make  all  rea- 
sonable and  usual  noises  incident  thereto,  whether  occasioned  by  escaping 
steam,  gripping  of  oars,  etc.  Persons  whose  duties  call  them  near  railroads 
must  know  that  such  right  exists.  There  Is  no  Jaw  in  this  State  requiring 
hand  cars  to  give  signals  as  they  approach  crossings,  and  we  can  not  say,  as 
a  niatter  of  law,  that  a  failure  to  do  so  is  negligence.  For  the  reason  that^ 
the  plaintiff  failed  to  show  any  negligence  whatever  which  produced  the  in- 
jury of  which  she  complains,  we  are  of  the  opinion  that  the  court  should 
have  given  the  jury  a  peremptory  instruction  to  find  for  the  defendant. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


FRED  V.  TRAYLOR. 

(Filed  March  10,  1$)03.) 

1.  Slander— Injury  to  person  in  his  trade  or  business— Instructions— Ap- 
pellant and  appellee  were  both  millers,  and  appellant  filed  this  suit  for  slan- 
der, alle^iine  that  appellee  f^)oke  of  and  concerning  appellant  ns  follows: 
"D..  what  do  you  want,  for  your  wheat?"  D.  answered  :  "I  won't  price  it 
until  I  see  Fred,  as  I  have  given  him  the  refusal  of  It."  Appellee  replied: 
"Well  you  won't  want  to  nrioe  it  to  Fred  but  once;  if  he  beats  yon  out  of  a» 
much  as  he  beat  me  out  of.    He  just  beat  me  out  of  |1,100  in  three  months.'* 
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At  the  ooDolufiioD  of  the  OTldenoe  for  plaintiff  the  oourt  iDStruoted  the  jury 
peremptorily  to  find  for  defendant,  from  which  this  appeal  is  prosecuted. 
The  only  question  in-volved  on  this  appeal  is  whether  the  words  spoken  ar& 
actionable  per  se.  Held— That  the  words  spoken  are  actionable  per  se. 
They  were  an  imputation  of  present  want  of  intesrity  on  the  part  of  appel- 
lant in  his  business  as  a  miller.  A  miller  buying  grain  and  selling  his 
products  can  not  exist  without  the  confidence  of  his  customers.  He  must 
have  credit  or  his  mill  will  be  deserted  of  trade.  The  words  charged  were 
spoken  of  the  plaintiff  as  a  miller,  in  relation  to  the  business  he  was  then 
carrying  on,  as  a  warning  to  a  customer  not  to  trade  with  him.  They  neces- 
sarily touched  him  as  a  miller,  and  were  actionable  as  an  imputation  upon 
his  credit  and  honesty. 

2.  Pleading— Joinder  of  actions— Two  separate  slanders  may  be  sued  for  in 
the  same  petition  against  the  same  party  in  separate  paragraphs  under  sec- 
tion 83,  Civil  Code,  and  no  motion  to  elect  should  be  sustained. 

J.  B.  Pazton  and  Bobt.  Harding  for  appellant. 

W.  G.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  and  appellee  are  both  millers  in  Lincoln  county.  Appellant 
filed  this  suit  against  appellee  to  recover  damages  for  slander,  charging  that 
the  latter  had  said  of  him  as  a  miller  to  one  of  his  customers,  falsely  and 
maliciously,  and  for  the  purpose  of  injuring  him  in  his  business  as  such, 
the  following:  "  'Dudderar,  what  do  you  want  for  jour  wheat?'  Dudderar 
answered :  'I  won't  price  it  until  I  see  Fred  (appellant),  as  I  have  glv^n  him 
the  refusal  of  it. '  Appellee  replied  :  'Well,  you  won't  want  to  price  it  to  Fred 
but  once;  if  he  beats  you  out  of  as  much  as  he  beat  me  out  of.  He  just  beat 
me  out  of  11,100  in  three  months.'  " 

Appellee,  in  one  paragraph  of  the  answer,  denied  that  the  words  were 
spoken  of  the  plaintiff  as  miller,  and  in  the  other  paragraph  he  alleged  the 
truth  of  the  words.  On  the  trial,  at  the  conclusion  of  the  evidence  for  the 
plaintiff,  the  court  instructed  the  jury  peremptorily  to  find  for  the  defend- 
ant. This  instruction  was  given  on  the  ground  that,  although  it  appeared 
from  the  evidence  that  appellant  had  been  for  many  years  a  miller,  in  the 
year  1900,  for  three  months,  he  kept  an  exchange  in  the  town  of  Stanford,  in 
the  employ  of  appellee,  at  which  he  exchanged  flour  and  meal  for  wheat  and 
corn,  and  sold  the  products  of  the  mill  for  cash,  and  the  |1,100  transaction 
referred  to  occurred  while  he  was  so  engaged.  After  this,  however,  he 
rented  a  mill  and  was  engaged  in  business  as  a  miller,  when  the  words  com- 
plained of  were  spoken:  The  petition  did  not  sufficiently  allege  special 
damages,  and  so  the  only  question  in  the  case  is,  w^re  the  words  actionable 
per  se? 

It  is  urged  in  support  of  the  judgment  that  the  vital  fact  that  the  words 
were  spoken  of  the  plaintiff  as  a  miller  is  denied,  and  that  his  own  testi- 
mony showing  he  was  simply  running  the  exchange  for  appellee  at  the  time 
the  transaotion  referred  to  took  place,  the  instruction  was  proper.  The  fol- 
Ipwlng  authorities  are  relied  on  :  "It  is  not  enough  for  the  plaintiff  to  prove- 
h|8  speoial  character  and.  that  the  words  referred  to  himself;  he  must  further 
prove  that  the  words  refer  to  himself  in  that  special  character,  if  they  ba 
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not  otherwise  aotloDable.  It  is  a-  question  for  the  jury  whether  the  words 
were  spokeu  of  the  p]aiotl£f  Id  the  way  of  his  o£9oe,  professlou  or  trade.  It 
is  by  no  means  necessary  that  the  defendant  should  expressly  name  the 
plaintiff's  o£9oe  or  trade  at  the  time  he  spoke,  if  his  words  must  necessarily 
affect  the  plaintiff's  credit  and  reputation  therein.  But  often  words  may  be 
spoken  of  a  professional  man,  which,  though  defamatory,  in  no  way  affect 
him  in  his  profession,  e.  ^.,  an  imputation  that  an  attorney  had  been 
whipped  off  the  course  at  Doncaster,  or  that  a  physician  had  committed 
adultery."  (Odgers  on  Libel  and  Slander,  star  page  541;  Townsend  on 
Slander,  section  190;  18  Am.  &  Eng.  Ency.  of  Law,  944.) 

On  the  other  hand,  in  the  same  works,  the  law  as  to  imputations  upon 
traders  or  merchants  is  thus  stated:  "The  law  has  special  regard  for  the 
reputation  of  men  which  they  have  acquired  as  merchants  or  traders,  and, 
as  will  be  seen  more  particularly  hereinafter.  In  considering  the  precise 
nature  of  actionable  words,  whether  oral  or  written,  which  impute  to 
merchants,  traders  or  other  business  men  insolvency,  financial  difficulty, 
embarrassment,  dishonesty,  or  fraud,  or  which  in  any  other  manner  are 
prejudicial. to  them  in  the  way  of  their  employment  or  trade,  are  actionable 
per  se. "    (18  Am.  &  Eng.  Ency.  of.  Law,  page  964.) 

"In  those  trades  or  professions  in  wnich  ordinarily  credit  is  essential  to 
their  successful  prosecution,  there  language  is  actionable  per  se  which  im- 
putes to  any  one  in  any  such  trade  or  profession  a  want  of  credit  or  re- 
sponsibility or  insolvency,  past,  present  or  future;  as  to  say  of  a  tradesman, 
he  is  not  able  to  pay  his  debts;  or  he  owes  more  than  he  Is  worth;  he  will 
break  shortly.  He  is  a  pitiful  fellow  and  a  rogue;  he  compounded  his  debts 
at  6s.  in  the  pound."    (Townsend  on  Slander  and  Libel,  section  191.) 

In  support  of  the  texts  a  great  number  of  cases  are  collected.  There  seems 
to  be  no  conflict  of  authority  on  the  subject.  The  reason  for  the  rule  is  that 
where  a  man  Is  engaged  in  trade  his  credit  is  the  life  of  his  business,  and 
to  destroy  his  credit  is  to  ruin  him.  Taken  as  a  whole,  the  words  used  by 
appellee,  above  quoted,  were  an  imputation  of  present  want  of  integrity  on 
the  part  of  appellant  in  his  business  as  a  miller.  The  words  were  spoken  to 
a  customer  who  had  promised  his  wheat  to  appellant.  They  were  evidently 
spoken  to  create  in  his  mind  the  belief  that  he  might  suffer  by  keeping  his 
promise,  and  to  induce  him  to  break  it.  They  were  spoken  l)y. a  rival  in 
business.  If  Dudderar  credited  what  appellee  said,  he  would  necessarily 
believe  appellant  was  a  miller  not  to  be  trusted.  The  words,  "well,  you 
won't  want  to  price  it  to  him  but  once,"  imported  a  present  condition  ren- 
dering credit  to  him  as  a  miller  unsafe  for  one  who  extended  it.  It  Is  true 
the  condition  was  added  :  "If  he  beats  you  out  of  as  much  as  he  beat  me  out 
of;"  but  this  only  accentuated  the  imputation,  for  the  following  explana- 
tion was  added:  "He  ju^t  beat  me  out  of  $1,100  in  three  months."  The  fair 
meaning  of  the  whole,  taken  together,  was  an  imputation  that  Dudderar 
would  not  sell  his  wheat  to  Fred  but  once,  as  he  would  then  find  out  that 
he  could  not  afford  to.  A  piiller  buying  grain  and  selling  his  producta  can 
not  exist  without  the  confidence  of  his  customers.  He  must  have  credit,  or 
fais  mill  will  be  deserted  of  trade.  The  words  charged  were  spoken  of  the 
plaintiff  as  a  miUer  ip  relatiqn  ^o  the  business  he  was  then  carrying  on  as  a 
earning  to  a  customer  do^  to  trade ^Ith  him.    They  neoessarily  touched 
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him  as  miller,  and  were  actionable  UDder  the  rule  above  quoted  as  ao  impu- 
tation upon  his  credit  and  honesty.  (Lawson  on  Rights  and  Remedies,  sec- 
tion 1867;  Price  ▼.  Conway,  8  L.  R.  A.,  194,  and  notes;  Hays  v.  Press  Go.» 
6L.  R.  A.,  643,  note.) 

Two  separate  slanders  may  be  sued  for  in  the  same  petition  against  the 
same  party  in  separate  parafcraphs.    (Hargin  v.  Purdy,  93  Ky.,  4^4.) 

The  plaintiff  should  not  be  requiied  to  elect  which  paragraph  of  his  peti- 
tion he  will  prosecute,  but  may  sue  in  the  one  action,  under  section  83  of 
the  Code,  and  recover  for  the  different  statements  made  to  tiie  two  different 
parties  at  different  times. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  and  further  pro- 
ceedings not  inconsistent  herewith. 


COOK  V.  TODD,  &c. 

(Filed  March  10,  1903— Not  to  be  reported.) 

Damages— Breach  of  contract— Instruction— Evidence— Appellant  Invented 
a  "metallic  piston  rod  packing''  and  a-isigned  the  right  to  manufacture 
same  for  two  years  to  appellee  In  consideration  of  one-half  of  the  net  profits 
derived  from  the  business.  It  was  also  agreed  as  a  part  of  said  contract  that 
appellee  would,  during  the  two  years,  employ  appellant  at  a  salary  of  S70  per 
month  to  superintend  the  manufacture  of  said  article,  but  the  contract  was 
sileni  as  to  the  place  where  appellant  should  render  these  services.  Appellee 
removed  his  manufacturing  establishment  from  Louisville,  Ky.,  to  New 
Albany,  and  appellant  being  a  cripple,  and  unable  to  goto  New  Alluiny  to 
superintend  the  work  agreed  to  be  done,  notified  appellee  that  he  could  not 
do  so.  Appellant  refused  to  pay  his  salary,  and  this  suit  was  brought  to  re- 
cover same.  A  verdict  having  been  rendered  in  favor  of  appellee,  appellant 
prosecutes  this  appeal,  assigning  as  ground  for  a  new  trial  error  of  the  co.urt 
in  the  admission  of  evidence  and  in  instructions  given.  Held— That  the 
contract  being  silent  as  to  the  place  where  the  services  were  to  be  rendered, 
it  was  competent  to  prove  by  parol  evidence  where  the  contract  was  to  be 
performed.  As  the  contract  was  made  in  Kentucky  the  presumption  of  law 
is  that  the  services  were  to  be  performed  somewhere  in  the  State.  Under 
this  rule  of  law  it  was  incumbent  upon  the  appellee  to  show  that  it  was 
agreed  between  the  parties  that  the  business  was  to  be  transferred  to  New 
Albany,  and  that  appellant  was  to  superintend  it  there.  The  court  should 
have  embraced  in  its  instructions  given  the  following  language:  "The 
written  contract  being  silent  as  to  the  place  where  appellant  was  to  superin- 
tend the  business  the  law  is  fur  him,  unless  the  jury  believes  from  the  evi- 
dence that  the  parties  agreed  at  the  time  the  contract  was  executed  that  the 
business  of  manufacturing  the  packing  was  to  be  removed  to  New  Albany^ 
and  that  appellant  was  to  superintend  it  there.  If  appellant,  after  the  exe- 
cution of  the  written  contract  and  before  the  removal  of  the  plant  to  New 
Albany,  agreed  to  perform  his  duties  as  superintendent  there,  then  he  would 
be  bound  by  such  agreement.  If  there  was  no  agreement  that  the  work 
which  appellant  was  to  perform  was  to  be  done  at  New  Albany,  then  if  the 
factory  was  removed  there  he  was  not  required,  under  the  contract,  to  go 
then  to  perfotiti'it.  He  did  not  have  to  object  in  order  to  place  himself  in 
a  positloo  to  demand  his  rights  under  the  contract.  The  third  instruction, 
tttsed  oo  an  erroneous  construction  of  the  law  on  this  point,  was  misleading. 
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Mat  O'Doherty  for  appellant. 

Harris  8c  Marshall  for  appellees. 

Appeal  from  JefFersoQ  Glronit  Court,  CommoD  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  invented  a  "metallic  piston  rod  packinff,"  and  for  wbiob  be 
obtained  a  patent,  and  on  the  19tb  of  January,  1898,  was  engaged  in  manufac- 
turing it  in  the  city  of  Louisville,  where  be  and  appellee  Todd  both  lived, 
and  where  Todd  was  carrying  on  a  manufacturing  business.  On  that  day 
appellant  assigned  to  Todd  for  a  period  of  two  years,  from  February  1,  1898, 
all  of  bis  rights  under  his  patent,  together  with  some  implements  and  tools 
used  in  the  manufacture  of  the  packing.  Todd  was  to  manufacture  the 
packing  and  pay  Cook  one-half  of  the  net  profits  derived  from  the  business. 
There  are  some  provisions  of  the  contract  which  are  not  necessary  here  to 
be  staged. 

A  clause  in  the  contract  reads  as  follows:  "Second  party  agrees  to  employ 
first  party  as  superintendent  during  said  term  of  two  years  at  a  monthly 
salary  of  |70,  payable  monthly,  and  his  salary  Fball  begin  from  and  after 
the  1st  day  of  February,  1898,  and  first  party  agrees  to  serve  second  party 
iSurIng  said  two  years,  and  to  perform  such  services  as  the  second  party  may 
require  of  him,  except  manual  labor,  concerning  said  business." 

After  the  contract  went  into  force  Todd  attempted  to  manufacture  the 
packing  at  his  factory  in  Louisville,  but  for  some  reason  it  was  abandoned, 
whereupon  he  resumed  the  manufacture  of  the  packing  in  the  house  where 
Cook  bad  previously  been  engaged  in  the  business.  Todd  afterwards  re- 
moved bis  manufacturing  plant  from  Louisville  to  New  Albany,  Ind. 

In  January,  1890,  while  Cook  was  in  Cincinnati,  Todd  had  certain  moulds, 
etc.,  used  in  the  manufacture  of  the  packing  removed  to  his  manufacturing 
establishment  in  New  Albany.  Cook  being  so  badly  crippled  that  be  could 
not  walk,  It  was  necessary  for  him  to  be  carried  in  a  wagon,  and,  not  being 
allowed  to  carry  his  wagon  on  the  street  oars,  he  declined  to  superintend 
the  business  for  Todd  in  New  Albany.  The  appellee  failing  to  pay  the  sal- 
ary after  the  appellant  refused  to  superintend  the  business  in  New  Albany, 
this  action  was  instituted  to  recover  it.  The  question  here  to  review  is  as 
to  the  correctness  of  the  instructions  of  the  court,  which  are  as  follows: 

"Gentlemen  of  the  jury— It  appears  from  the  written  contract  which  is 
«ued  upon  by  the  plaintiff  in  this  case  that  the  contract  was  entered  into  in 
this  State,  but  it  fails  to  state  where  it  should  be  executed,  or,  in  other 
words,  where  Mr.  Cook,  the  plaintiff,  shall  superintend  the  work  that  he  ia 
required  to  superintend  by  the  terms  of  the  contract.  Now  you  will  con- 
sider all  the  evidence  and  circumstance's  that  have  been  admitted  and  deter- 
mined from  the  evidence  where  the  contract  was  to  be  executed,-  where  Mr. 
Cook  was  to  superintend  the  work  that  he  was  required  by  the  terms  of  the 
contract  to  superintend,  and  if  you  shall  believe  from  the  evidence  that  it 
was  the -purpose  or  intention  of  the  parties  at  the  time  the  contract  was  en- 
tered  into  that  the  contract  to  be  executed,  that  \s,  that  Cook  was  to  super- 
intend the  work  that  he  is  required  by  the  contraut  to  superintend  in  the 
city  of  Louisville,  then  the  l^w  is  for  the  plaintiff;  provided  you  shall 
further  believe  from  the  evidence  that  thereafter  Mr.  Cook  mode- a» bona  fide 
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•effort  to  obtain  employment  of  a  similar  nature  to  that  which  be  was  re- 
paired to  superintend  tinder  the  oontraot  sned  upon  and  was  unable  to  find 
It ;  if  fiuoh  be  the  fact,  then  you  should  find  for  Mr.  Cook  in  the  amount  he 
would  have  earned  under  his  contract  If  be  bad  been  permitted  to  execute 
it,  not  ezoeedinff  the  sum  of  t800.40,  the  amount  claimed  in  the  petition. 

"dd.  But  unless  you  shall  believe  from  the  evidence  it  was  the  Intention 
and  purpose  of  the  parties  at  the  time  this  oontraot  was  entered  into  that  it 
should  be  executed  in  the  city  of  Louisville,  the  law  is  for  the  defendant 
and  you  should  so  find. 

'  *3d.  Or  if  you  shall  believe  from  the  evidence  that  the  manufacturing  that 
Mr.  Cook  was  to  superintend  was  not  moved  to  New  Albany  by  Mr.  Todd 
against  the  will  or  consent  of  the  plaintiff,  then  the  law  is  for  the  defend- 
ant, and  you  should  so  find." 

It  will  be  observed  that  the  contract  is  silent  upon  the  question  as  to 
where  Cook  was  to  perform  the  services.  As  the  contract  was  made  in 
Kentucky,  the  presumption  of  law  is  that  th$  services  were  to  be  performed 
somewht^re   in  the  State. 

In  Bishop  on  Contracts  it  is  in  substance  stated  that,  in  the  absence  of 
jinythinff  indicating  to  the  contrary,  the  place  of  the  making  of  sx  contract 
is  presumably  that  of  its  performance,  by  the  law  whereof  it  is  to  be  interpre- 
ted and  its  effect  defined.  It  is  farther  stated  by  that  author  that  "whether 
mere  oral  evidence,  where  the  writing  is  silent,  is  admissible  to  rebut 
the  presumption,  and  show  an  intent  to  perform  in  another  S4iate  or  country, 
is  a  question  perhaps  not  absolutely  settled.  In  reason,  and  within  a  prin- 
ciple disclosed  in  another  chapter,  as  such  evidence  does  not  contradict  the 
terms  of  such  contract,'  and  is  a  help  to  the  real  meaning,  it  would  seem  to 
be  admissible,  and  this  is  believed  to  be  the  better  doctrine  In  authority." 
<Sections  1891-189J.) 

This  court  in  Trabue  v.  Kay,  4  Bibb:,  926,  states  the  rule  substantially 
«tated  by  Bishop,  except  it  does  not  determine  whether  it  is  admissible  to 
introduce  oral  evidende  upon  the  silent  feature  of  the  written  contract  to 
show  what  the  agreement  was.  We  are  of  the  opinion  that  Bishop  states 
•correctly  the  rule  as  to  the  admission  of  oral  testimony  to  show  any  agree- 
ment which  the  parties  made  with  reference  to  the  place  of  performance,  as 
such  testimony  would  not  contradict  thiB  terms  of  the  agreement,  the  con- 
tract being  silent  on  the  question.  Under  this  rule  of  law  it  was  certainly 
Incumbent  upon  the  appellee  to  show  that  it  was  agreed  between  the  parties 
that  the  business  was  to  be  transferred  to  New  Albany  and  that  Cook  was 
to  superintend  it  there.  The  court  did  not  observe  this  rule  in  instructing 
the  jury.  The  court  in  the  first  Instruction  told  the  jury  that  if  it  believed 
from  "the  evidence  that  it  was  the  purpose  and  intention  of  the  parties  at 
the  time  the  contract  was  entered  into  that  the  contract  to  be  executed,  that 
is,  that  Cook  wtis  to  superintend  the  work  that  he  is  required  by  the  con- 
tract to  superintend  in  the  city  of  Louisville,  then  the  law  is  for  the  plain- 
tiff," etc. 

Again,  in  Instruction  No.  2,  the  court  told  the  jury:  "But  unless  you 
«hall  beliere  from  the  evidence  it  was  the  intention  and  purpose  of  the 
parties  at  the  time  this  contract  was  entered  into  that  it  should  be  executed 
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Id  the  olty  of  Louisville,  the  law  is  for  the  defeDdant,  aod  you  should  so 
flDd." 

These  iustruutious  clearly  place  the  burdeo  upon  Cook  to  show  that  it  was 
the  purpose  aud  iDteution  of  the  parties  at  the  time  the  contract  was  en- 
tered into  that  it  should  be  executed  in  the  city  of  Louisville.  The  court 
should  have  embraced  in  its  instructions  which  it  ffave  the  following  lan- 
guage: The  written  contract  being  silent  as  to  the  place  where  Cook  was  to 
suparinbeod  the  business,  the  law  is  for  him,  unless  the  jury  believe  from  the 
evidence  that  the  parties  agree  at  the  time  the  contract  was  executed  that  the 
business  of  manufacturing  the  packing  was  to  be  removed  to  New  Albany, 
and  that  Cook  was  to  superintend  it  there.  The  instructions  were  mislead- 
ing in  using  the  words  '* Intention  and  purpose  of  the  parties."  Instead  of 
that,  the  court  should  have  used  language  as  follows :  That  it  was  agreed 
between  the  parties.  If  there  was  no  agreement  that  the  work  which  Cook 
was  to  perform  was  to  be  done  at  New  Albany,  then  if  the  factory  was  re- 
moved there,  he  was  not  required,  under  the  contract,  to  go  there  to  per- 
form it.  He  did  not  have  to  object  in  order  to  place  himself  in  a  position 
to  demand  his  rights  under  the  contract,  therefore,  the  third  Instruction 
was  misleading,  inasmuch  as  the  court  told  the  jury  that  the  law  was  lor 
the  defendant  if  the  plant  was  not  removed  against  plaintiff's  ''will  or  con- 
sent." 

If  Cook,  after  the  execution  of  the  written  contract  and  before  the  re- 
moval of  the  plant  to  New  Albany,  agreed  to  perform  his  duties  as  superin- 
tendent there,  then  he  would  be  bound  by  such  an  agreement. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


^l\e  Kei^tacky  I^aW  Reporter 
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FISHER,  JR.  V.  MUSICK'S  EX'OR. 
(Filed  March  10,  1903-Xot  to  be  reported.) 

1.  Attorneys— Personal  representatives— An  executor  having  accepted  the 
aervices  of  the  attornt^y  for  the  testator  in  an  action  beii^an  by  him  without 
objection  in  the  lower  court,  can  not  question  bis  authority. 

3.  Pleading— Statute  of  limitation— After  a  decision  In  the  Court  of  Ap- 
peals settlnff  aside  a  deed  as  fraudulent  an  amended  petition  was  filed  set- 
tinf!  up  claim  against  appellant  for  rents  for  1889-1890,  prior  to  the  fllinfc  of 
the  former  suit;  also  for  rents  for  the  years  1892,  1893,  1894  and  1896.  The 
statute  of  limitiktion  was  pleaded  as  a  bar  to  the  action  for  rents  for  1880 
and  1890.  Held— That  limitation  is  a  bar  to  the  action  for  rents  for  1889^ 
1890,  besides,  said  claim  should  have  been  set  up  in  the  former  action.  Ap- 
pellant did  not  receive  possession  of  the  land  in  1892,  and  should  not  be 
charged  with  rent  for  that  year.  He  should  be  held  responsible  for  rent  lor 
1891  and  1894,  but  as  he  did  not  claim  possession  of  the  land  for  1896,  he 
should  not  be  held  re6ponsible  for  same. 

J.  A.  Violett,  R.  G.  Myers  and  E.  E.  Fullerton  for  appellant. 

Wm.  T.  Cole  and  B.  F.  Bennett  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  facts  of  this  case  are  stated  in  the  opinion  rendered  on  the  foimer  ap- 
peal. (Muslck  V.  Fisher,  16  Ky.  Law  Rep.,  277.)  While  the  case  was  pend- 
ing In  th^v-court  under  submission  the  appellant,  Musick,  died.  The 
mandate Vlis  filed  in  the  circuit  court  at  its  next  term,  in  November,  1894. 
The  death  of  the  plaintifT  was  suggested,  and  the  case  continued  for  revivor. 
At  the  April  term,  1896,  an  order  of  revivor  was  made  reviving  the  case  in 
the  name  of  the  executor,  and  a  warning  order  was  made  by  the  clerk  against 
the  defendant,  Fisher.  At  the  next  term  of  the  court  the  report  of  the  attor- 
ney for  the  nonresident  defendant  being  filed,  the  case  was  submitted  for 
judgKjent,  and  in  obedience  to  the  mandate  a  judgment  was  entered  setting 
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aside  the  deed  Id  ooDtest  as  fraDduleot,  awardlDg  the  plalDtlff  a  writ  of 
possession  for  the  land  wblob  had  lieeD  taken  from  him  under  the  judgment, 
reversed  on  the  appeal,  and  adjudging  Fisher  liable  for  the  reasonable  rent 
of  the  property  from  the  time  he  took  possession  thereunder.  We  do  not  see 
any  Irregularity  in  these  proceedings.  The  case  could  not  be  revived  while 
under  submission  in  this  court,  and  It  was  revived  in  the  circuit  court  within 
the  time  it  could  be  done.  The  proceedings  were  taken  in  the  name  of  the 
executor  by  B.  F.  Bennett,  who  had  been  the  attorney  lor  the  testator,  and  as 
the  executor  acquiesced  in  the  action  of  the  attorney,  appellant  can  not  raise 
the  question  now  of  his  authority  to  act  for  the  executor. 

At  the  next  terra  of  the  court  Bennett,  on  his  own  motion,  was  made 
party  to  the  actloo,  and  set  up  a  claim  to  the  property  in  contest  by  reason 
of  his  services  as  attorney,  and  process  was  Issued  against  the  executor  who 
appeared  in  April,  1898,  and  filed  a  demurrer  and  Fome  other  motions,  and 
in  January,  1897,  filed  answer  to  the  crosf  petition  of  Bennett.  Finally,  in 
July,  1897.  the  controversy  between  Bennett  and  the  executor  was  settled 
by  a  compromise  in  wbinb  Bennett  paid  the  executor  |5(>0,  and  the  executor 
conveyed  him  the  land.  The  executor  then  filed  an  amended  petition  against 
Fisher,  by  which  he  sought  to  recover  the  reasonable  rent  of  the  land  from 
the  time  that  Fisber  obtained  possession  of  it  under  the  reversed  judgment. 
Fisher  moved  to  strike  this  petition  from  the  files  on  the  ground  that  it  set 
up  an  independent  cause  of  action,  which  must  be  proFeouted  in  a  separate 
suit.  This  motion  was  overruled;  also  a  motion  by  Fisher  to  set  aside  so 
much  of  the  jidp^ment  of  July,  189fi,  as  adjudged  him  liable  for  the  rent. 
Issue  was  then  joined  on  the  amended  i)f^tition,  and  after  this  the  plaintiff 
filed  an  amended  i)etition,  in  which  he  admittfd  that  Fisher  did  not  obtain 
possession  of  the  laud  during  the  yuar  1KU2,  and  withdrew  all  claim  for  the 
rent  of  the  place  for  "that  year,  but  in  this  amended  petition,  which  was 
filed  on  January  8,  1900;  recovery  was  sought  for  the  rents  of  the  land  for 
the  year  1SK9-181)0,  and  to  this  claim  limitation  was  pleaded.  On  final  bear- 
ing the  court  gave  judgment  ngulnst  Fisher  for  the  rent  of  the  farm  for  |160 
for  the  years  lS8i)-lH90;  also  at  the  same  rate  for  the  years  1892,  1893,  1894  and 
1896,  and  from  this  judgment  he  appeals. 

The  rent  for  the  years  1889-1890  was  not  set  up  in  any  pleading  until  the 
amendment  was  filed  in  the  year  1900.  It  was  then  barred  by  limitation. 
This  rent,  too,  accui^d  hpfore  the  judgment  which  had  been  reversed  bad 
been  rendered,  anil  if  it  wis  sought  to  be  recovered  in  that  action,  should 
have  been  set  up  before  its  final  submission.  After  the  action  was  finally 
fiubmitted  and  a  j'ldginHtit  ent'^red  fur  all  that  was  prayed,  it  was  too  late 
to  go  back  and  set  up,  by  way  of  amended  petition,  a  claim  for  rent  accruing 
theretofore,  which  had  not  been  set  up  in  the  action.  This  claim,  after  a 
final  judgment  in  the  action,  could  only  properly  be  asserted  by  a  separate 
suit.  But  the  rents  acnruing  under  the  judgment  which  was  reversed  stand 
on  a  different  plane.  When  the  judgment  was  reverned  the  court  had  juris- 
diction to  order  restitution,  not  only  of  the  land,  but,  in  Its  discretion,  of  the 
reasonable  rent  which  the  party  in  error  had  received  by  virtue  of  the  re- 
versed judgment.  There  was  no  abuse  of  discretion,  therefore.  In  allowing 
an  amended  petition  to  be  filed  setting  up  these  rents,  and  thus  proceeding 
in  an  orderly  way  to  their  asoertainmenr,  as  the  parties  were  all  before  the 
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tiourt.  But  as  the  reDt  for  the  year  1892  was  disclaimed  by  the  amended 
petitloQ,  DO  judgment  should  have  been  entered  for  It.  Fisher  was  properly 
held  responsible  for  the  reasonable  rent  of  the  place  for  the  years  1893  and 
1894,  but  we  do  not  think  under  the  evidence  anything  should  have  been 
-adjudged  against  him  for  the  subsequent  year. 

The  judgment  of  this  court  was  entered  on  September  27,  1894.  Fisher 
bad  rented  the  place  to  George  D.  Winn  for  the  year  1893  for  a  rent  of  $160. 
There  was  no  new  contract  made  for  the  year  1894,  but  Winn  continued  in 
possession.  When  the  mandate  of  this  court  issued  In  October,  1894,  Fisher, 
realizing  that  the  land  was  finally  adjudged  to  Muslck,  made  no  further 
<)laim  to  it,  and  had  nothing  more  to  do  with  it.  Winn  remained  In  posses- 
fiion,  and  no  writ  of  possession  Issued  until  about  the  time  that  Bennett  and 
the  executor  compromised  their  litigation.  Winn  was  the  son-in-law  of  Ben- 
n«tt,  who  was  the  attorney  for  the  executor  and  managed  the  litigation  for 
Muslck  and  the  executor  against  Fisher.  After  the  reversal  ot  the  judgment 
Fisher  did  not  claim  the  land,  and  as  the  landlord  (Fisher)  had  been  evicted, 
4ibe  tenant  mifcht  attorn  to  the  person  who,  by  the  judgment,  was  deter- 
mined  to  be  the  true  owner.  We  think  the  evidence  sufficient  to  show  that 
after  the  year  1894  Winn  held  the  land  under  Bennett,  who  was  the  attorney 
and  only  representative  in  this  State  of  the  executor  who  lived  in  Ohio,  and 
not  under  Fiisher.  This  is  shown  by  ciroumstances  that  seem  to  us  conclu- 
sive. There  is  no  other  reasonable  explanation  to  be  given  for  the  long 
delay  in  Issuing  a  writ  of  possession.  Winn  did  not  hold  under  Fisher  dur- 
ing this  time,  but  professed  to  hold  under  Bennett.  Bennett  knew  he  had 
possession  of  the  land.  Winn  had  no  contract  with  Fisher  for  the  land,  and 
the  entire  conduct  of  the  parlies  is  explainable  only  on  the  idea  that  he  was 
holding  under  Bennett,  the  representative  In  this  State  of  the  executor,  who 
afterwards  conveyed  the  land  itself  to  Bennett.  Fisher  should  be  charged 
with  the  rent  for  the  years  18^3  and  1894  at  $150  a  year,  with  interest  from 
the  close  of  each  year,  and  he  should  be  credited  thereon  with  the  taxes  paid 
for  those  years  and  such  reasonable  and  necessary  repairs  as  he  made  on  the 
property  during  the  years  1893  and  1894.  No  other  part  of  his  counterclaim 
should  be  allowed. 

Judgment  reversed  and  cause  reiranded  for  a  judgment  as  herein  Indicated. 

Judge  Paynter  not  sitting. 


ADAMS  EXPRESS  CO.  v.  SMITH. 

(Filed  March  10,  1903— Not  to  be  reported.) 

1.  Master  and  servant— Negligence— Instructions— Appellant  leased  a  room 
from  the  L.  &'N!  K.  K.  Co.  at  its  station  at  Tenth  and  Broadway  streets  for 
its  use  in  shipping  and  receiving  express  matter.  In  front  of  the  room  Is  a 
platform,  about  three  or  four  feet  high  and  about  eleven  feet  wide,  extending 
from  the  street  to  the  station  platform.  On  this  track  oppellee,  while  bring- 
ing a  heavily-loaded  truck  from  the  train  to  the  room  in  the  employ  of  ap- 
pellant, was  required  to  walk  near  the  outer  edge  of  the  platform,  and  one  of 
the  planks  having  become  rotten,  broke  and  appellee  fell  to  the  railroad, 
breaking  the  bones  of  his  leg  and  spraining  his  ankle,  for  which  he  recovered 
a  verdict  of  tl,0OQ  damages^  fron;i  which  this  appeal  is  prosecuted.  Held— • 
That  the  verdict  is  not  excessive   nor  contrary  to  the  evidence.    The  proof 
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shows  that  if  you  get  dowD  off  the  platform  and  look  uDderneatb  the  rotten- 
ness of  the  plank  was  apparent,  but  It  was  not  so  appaient  from  the  top. 
The  court  properly  submitted  to  the  jury  the  question  of  liability  for  acol- 
dents  from  unsafe  premises,  if  they  failed  to  exercise  ordinary  care  for  the 
safety  of  the  platform.  The  court  properly  refused  to  instruct  the  jury  that 
if  appellee  had  equal  means  of  knowledge  with  appellant  it  was  not  liable, 
for  it  was  the  duty  of  appellant  to  exercise  reasonable  care  to  furnish  him 
a  safe  place  to  work,  and  it  was  not  his  duty  to  get  down  off  the  platform 
and  inspect  it  underneath  to  ascertain  if  it  was  safe  before  proceeding  to 
run  his  truck  over  it  as  he  was  told  to  do.  The  in.spectlon  of  the  platform 
was  no  part  of  his  duty.  He  had  a  right  to  assume  it  was  safe  unless  ho 
knew  it  was  otherwise,  or  by  the  exercise  of  ordinary  care  he  should  have 
discovered  it  in  the  discharge  of  his  duty. 

8.  Landlord  and  tenant— Appellant  can  not  escape  from  its  liability  for 
failure  to  keep  the  premises  in  safe  condition  on  the  ground  that  it  leased 
the  premises,  and  did  not  own  them. 

H.  L.  Stone  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opiuion  of  the  court  by  Judge  Hobson. 

The  Adams  Express  Co.  rents  a  room  at  the  station  of  the  Louisville  & 
Nashville  B.  B.  Co.  at  Tenth  and  Broadway,  Louisville,  Ky.,  at  which  ii 
handles  all  express  matter  passing  through  that  station.  It  keeps  there  a 
olerk,  who  has  charge  of  the  room,  and  several  porters.  The  room  is  on  the 
west  side  of  the  station  building  proper,  and  in  front  of  the  room  is  a  plat- 
form three  or  four  feet  high,  something  over  eleven  feet  wide,  leading  down 
on  one  side  to  Broadway  and  on  the  other  to  the  station  platform.  On  this 
platform  trucks  are  run  by  which  the  freight  is  conveyed  to  and  from  the 
trains.  Appellee  Smith  was  a  porter  in  the  company's  service  at  this  room, 
and  as  such  it  was  his  duty  to  bring  the  express  matter  from  the  trains  to 
the  room.  On  January  6,  1900,  while  bringing  a  heavily-loaded  truck  from 
a  train  along  this  platform,  he  was  required,  in  the  discharge  of  his  duty,  ta 
walk  near  the  outer  edge  of  the  platform.  There  was  a  cover  over  the  plat- 
form which  protected  part  of  it,  but  the  outer  part  of  the  platform  was  not 
protected  by  the  cover.  In  consequence  of  this  the  plank  had  become  rotten, 
and  when  appellee,  to  keep  a  package  from  falling  off,  placed  his  foot  on  one 
of  these  planks,  it  broke,  precipitating  him  on  the  railroad  tracks  below, 
breaking  the  bones  of  his  leg  and  spraining  his  ankle.  At  least  these  are 
the  facts  as  shown  by  the  evidence  on  his  behalf,  which  seems  to  have  been 
followed  by  the  jury.  His  injury  was  a  very  painful  one,  confining  him  ta 
his  house  for  some  time  and  requiring  him  to  go  on  crutches  much  longer. 
At  the  trial,  in  November,  1901,  his  leg  was  still  not  strong,  although  it 
was  supposed  time  would  gradually  improve  his  condition.  The  jury  fixed 
.his  damages  at  11.000,  which  is  not  excessive  under  the  evidence. 

It  is  earnestly  insisted  that  he  can  not  recover  because  as  he  passed  over 
the  platform  so  often  in  the  discharge  of  his  duty,  something  like  twenty  or 
thirty  times  a  day  for  two  or  three  years,  he  must  have*known  the  condition 
of  the  platform,  and,  therefore,  took  the  risk.  But  he  testlflea  that  he  did 
not  know  it;  that  he  had  simply  gone  over  the  platform  in  the  disoharge  ot 
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%)s  duties,  and  bad  not  obserTed  tbat  the  plank  was  rotten.  In  this  state- 
ment  be  is  oonlirmed  by  all  the  servants  of  appellant,  wboare  introdnoed  at 
witnesses  on  its  behalf  at  the  trial,  and  had  the  same  means  of  observing  the 
platform  as  be  had.  They  all  testify  that  they  did  not  know  the  plank  wag 
rotten.  The  proof  also  shows  that  if  you  ^ot  down  off  the  platform  and 
looked  underneath  the  rottenness  of  the  plank  was  apparent,  but  it  was  Dot 
«o  apparent  from  the  top;  and  as  appellee  was  not  required  to  inspect  the 
platform,  but  only  to  discharge  the  duties  which  were  assigned  him  In 
tsarrying  the  freight  to  and  from  the  train,  the  question  was  properly  sub« 
mitted  to  the  jury  as  to  whether  he  know,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  the  defectiveness  of  the  plank.  The  court  properly 
refused  to  instruct  the  jury  in  addition  tbat  if  be  had  equal  means  of  knowl- 
edge with  the  defendant  it  was  not  liable,  for  it  was  the  duty  of  the  defend- 
ant to  exercise  reasonable  care  to  furnish  him  a  safe  place  to  work,  and  It 
was  not  his  duty  to  get  down  off  the  platform  and  inspect  it  underneath  to 
ascertain  if  it  was  safe  before  proceeding  to  run  its  truck  over  it  as  he  was 
told  to  do.  The  inspection  of  the  platform  was  no  part  of  bis  duty.  He 
had  a  right  to  assume  it  was  safe,  unless  he  knew  it  was  otherwise,  or 
by  the  exercise  of  ordinary  care' he  should  have  discovered  it  in  the  discharge 
t)f  his  duty.  (Champion,  &c.,  Co.  v.  Carter,  21  Ky.  Law  Rep.,  210;  L.  & 
N.  R.  R.  Co,  V.  Foley,  94  Ky.,*  224.) 

It  Is  also  Insisted  that  the  express  company  is  not  responsible  because  it 
did  not  own  the  premises,  but  rented  them  from  the  railroad  company,  and 
It  was  the  duty  of  the  railroad  company  to  keep  them  in  repair.  The  plat- 
form was  the  only  way  of  reaching  the  room  in  which  the  express  company 
did  business.  The  use  of  the  platform  was,  therefore,  a  necessary  appur- 
tenance to  the  use  of  the  room.  \¥hether  the  express  company  was  owner  or 
lessor,  it  was  incumbent  on  it  to  exercise  reasonable  care  to  furnish  its  em- 
ployes a  safe  place  to  work,  and  this  duty  extended  not  only  to  the  room  in 
which  the  work  was  mainly  done,  but  to  the  approach  to  that  room.  It  re- 
quired appellee  to  work  in  its  service  in  that  room  and  on  that  platform.  It 
furnished  him  these  as  the  place  for  the  performance  of  his  duties,  and  the 
master  can  not  avoid  responsibility  for  the  nonassignable  duty  of  furnish- 
ing his  servant  a  safe  place  to  labor  by  leasing  the  premises  instead  of  own- 
ing them  himself. 

The  proof  shows  that  this  platform  was  built  about  the  year  1889,  and  that 
the  life  of  such  plank  as  composed  it  is  about  eight  years.  The  platform* 
therefoi^e,  at  the  time  the  appellee  was  injured  bad  stood  at  least  two  years 
longer  than  the  ordinary  life  of  the  plank.  It  is  also  shown  that  appellant 
had  in  its  employ  a  watchman  whose  duty  it  was  to  look  out  and  report  de- 
fects, and  these,  when  reported,  were  remedied  by  the  railroad  company.  It 
was  also  the  duty  of  the  agent  who  had  charge  of  the  room  to  do  this.  The 
proof  leaves  no  doubt  tbat  the  planks  were  in  fact  rotten  and  unsafe,  and 
faad  been  for  some  time,  at  least  out  at  the  end  where  appellee  fell. 

The  first  instruction,  taken  as  a  whole,  only  warranted  the  jury  in  flnding^ 
for  the  plaintiff  if  the  platform  was  not  reasonably  safe  and  the  defendant 
knew  of  its  dangerous  and  unsafe  condition,  or  could  have  known  of  it  by 
the  exercise  of  ordinary  care.  This  is  again  repeated  with  emphasis  in  the 
fourth   instruction.     There  it  no  room  for  criticism,  therefore,  of  the  iD« 
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■truotloDB  as  reqnirliifi  of  the  employer  anythlDg  more  than  ordlDary  oar» 
as  to  the  safety  of  the  platform. 
Judgment  afQrmed. 


DYER  V.  BALLINGKR. 

(Filed  March  10,  1001— Not  to  be  reported.) 

PartDershlp— Id  this  action  involTing  the  settlement  of  partnership  ao- 
oounts  between  appellant  and  appellee  the  lower  court  gave  judgment  for  a 
balance  of  $9.49  in  favor  of  appellant,  and  directed  that  each  party  pay  half 
of  the  costs  of  settlement  of  the  partnership  accounts.  On  appeal..  Held — 
That  owing  to  the  confused  condition  of  accounts  this  court  will  give  some 
weight  to  finding  of  the  lower  court  and  affirm  the  judgment. 

L.  G.  Campbell  for  appellant. 

Bertram  A  Bertram  for  appellee. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Ballinger,  sued  the  appellant  on  a  merchandise  account,  and 
asked  for  judgment  in  the  sum  of  $55.66.  The  appellant  filed  an  answer  and 
oounterclaliu.  By  the  counterclaim  he  sought  to  recover  from  appellee  more- 
than  $200,  which  he  claimed  was  due  him  on  the  settlement  of  a  partnership 
venture  in  buying  some  cattle  and  hogs  in  January,  1896. 

Upon  the  trial  of  the  case  the  court  gave  judgment  for  the  appellant  for 
$9.40,  and  that  the  cost  of  the  settlement  of  the  partnership  be  borne  equally 
by  the  plaintiff  and  defendant.  This  action  was  filed  in  1890,  more  than 
four  years  after  the  close  of  the  partnership  transaction.  It  does  not  appear 
that  the  appellant  made  any  effort  to  have  the  partnership  accounts  settled. 
He  purchased  the  cattle  and  hogs  himself,  although  the  larger  part  of  the 
money  used  for  that  purpose  was  furnished  by  the  appellee.  The  appellee 
does  not  seem  to  have  kept  an  accurate  account  of  the  amounts  paid  for  the 
bogs  and  cattle,  neither  did  he  keep  one  of  the  sales. 

They  both  agree  that  something  was  made  upon  the  cattle  and  a  small 
amount  lost  on  the  purchase  and  sale  of  the  hogs.    The  appellant  practically 
concedes  that  the  appellee  advanced  on  the  partnership  account  the  sums 
claimed  by  him,  although  there  is  a  little  question  of  bookkeeping  as  to  an 
item   of  $60,   but  the  appellant  concedes  that  he  received   it.     When   the 
amount  paid  by  the  appellee  is  conceded,  and  it  is  admitted  that  there  was 
a  profit  upon  the  cattle  transaction   and  a  small  loss  upon  the  hogs,  we  can 
not  believe  that  the  appellant  contributed   to   the  partnership  as  much  aa 
claimed  by  him.    Under  all  the  circumstances  of  this  case   we  are  unable  to 
reach  the  conclusion  that  the  appellant  received  less  than  he  was  entitled  ta 
receive  by  the  judgment  of  the  court.    It  being  a  question  of  fact,  and  there 
being  some  doubt  on  the  question,  we  are  disposed  to  give  some  weight  to- 
the  finding  of  the  lower  court.     The  court  was  certainly  right  in  makins 
each  party  pay  one-balf  of  the  cost  incurred  in  this  action  In  settlement  ot? 
the  partnership. 

Judgment  is  affirmed. 
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HARMAN.  &c.  V.  AVRITT,  REC'R. 

(Filed  March  10.  Ifi03— Not  to  be  reported.) 

DesoBDt  and  distributioD— Stale  claim— Id  this  action  the  claim  of  heirs 
that  the  oommiasioDer  owes  them  a  balaDce  of  about  1600,  funds  received  by 
him  as  commissioner  from  the  sale  of  real  estate  belonging  to  their  ancestor, 
is  denied,  as  there  is  evidence  showing  a  settlement  made  eleven  years  before 
the  institution  of  the  suit,  and  the  court  is  averse  to  reopening  a  settlement 
made  by  the  parties  so  many  years  ago. 

C.  S.  Hill  and  W.  G.  McChord  for  appellants. 

Samuel  Avritt  for  appellee. 

Appeal  from  Marion  Circuit  Court. . 

Opinion  of  the  court  by  Judge  Paynter. 

S.  H.  Harman  dipd  in  1S86,  leaving  a  widow  and  nine  children.  His  ad- 
ministratrix and  heirs  brought  a  suit  to  sell  the  real  estate  left  by  him  and 
o  settle  the  estate.  In  the  proceodlDgs  had  it  was  adjudged  that  the  widow 
should  have  paid  to  her  1750  out  of  the  proceeds  of  the  sale.  It  was  also  ad- 
judged to  her  in  lieu  of  dower  nineteen  and  forty-two  one  hundredths  per 
cent,  of  the  amount  of  the  sale  of  the  real  estate.  At  that  time  the  appellee 
was  n;aster  commissioner  of  the  court,  and,  as  directed  by  the  court,  sold  the 
land,  and,  as  he  claims,  distributed  the  proceeds  according  to  the  order  of  the 
court.  The  evidence  conduces  to  show  that  more  than  eleven  years  before 
the  institution  of  this  suit  be  hnd  a  settlemeDt  w^ith  thn  widow  and  heirs. 

At  the  Instance  of  a  part  of  the  heirs  the  case  was  redocketed  and  proceed- 
ings inauguratdd  with  a  view  of  having  it  dt'terniined  whether  or  not  he 
had  disbursed  the  money  which  came  into  his  hands.  The  appellants,  being 
the  parties  who  were  making  the  question,  reached  the  conclusion  that  ap- 
pellant had  in  his  hands  nearly  $500  of  the  money  which  he  collected.  To 
arrive  at  that  amount  they  concluded  that  the  widow  was  only  entitled  to 
nineteen  forty-two  one  hundredths  of  the  proceeds  of  the  net  amount  of  the 
sale,  inntead  of  the  gross  amount.  Under  the  plain  wording  of  the  judg- 
ment she  wa<;  entitled  to  that  per  cent,  of  the  amount  which  the  real  estate 
brought.  The  appellee  insists  that  each  of  the  nine  heirs  was  entitled  to 
1161.61.  John  Harman,  one  of  the  appellants,  testified  that  he  had  not  re- 
ceived his  part  of  the  estate,  yet  a  check  for  that  exact  amount  was  drawn 
in  his  favor  by  the  appellee,  endorsed  by  the  payee  and  the  proceeds  of  it 
passed  to  his  credit  in  a  bank  in  the  State  of  Kansas.  This  is  referred  to  to 
•how  how  hard  it  is,  after  the  lapse  of  many  years,  to  recall  business  trans- 
acbions  with  accuracy  and  certainty. 

The  appellee  produced  the  receipt  of  the  appellant,  J.  H.  Harman,  for  |91.01» 
"balance  in  full  of  my  distributable  share  in  the  estate  of  S.  H.  Harman, 
deceased."  He  produced  an  order,  signed  by  him,  in  favor  of  Mrs.  Mary 
Harman  on  him  for  t70,  and  upon  which  there  is  a  memorandum  signed  by 
Hary  Harman  to  the  effect  that  she  had  received  the  $70.  These  amounts 
make  the  sum  of  1161.61.  He  produced  the  receipt  of  the  appellant,  Martha 
Smock,  for  $141.61,  "balance  in  full  of  my  share  in  the  estate  of  S.  H.  Harman^ 
deoeased." 

The  fact  that  the  amounts  paid  were  $161.61  it  suggestive  that  they  were 
paid  oo  the  settlement.    Besides,  some  of  these  reoeipts  recite  that  it  is  in 


1920  MASTIN  V.  ZWEIGAET,  AO, 

fall  of  the  Bi^Dor's  dietrlbutable  share  of  the  estate.  The  widow  Is  nqt  com- 
plaining  that  she  did  not  reoelve  her  share  of  the  estate.  The  fact  that  she 
did  or  did  not  does  not  diminish  or  add  to  the  rlfzhts  of.  the  appellaats  In 
the  least,  as  they  were  only  entitled  to  the  share  of  the  estate  going  to  them 
respeotively,  regardless  of  the  sum  which  should  have  been  paid  to  the 
widow  by  the  appellee.  The  sum  which  the  appellants  claim  the  appellee 
owes  consists  of  more  than  1200  that  should  have  been  paid  to  the  widow 
and  certain  costs,  of  which  no  account  seems  to  have  been  taken  in  making 
the  calculations  to  impeach  the  accuracy  of  the  appellee  in  the  settlement 
of  the  matter.  When  the  matter  was  fresh  in  the  minds  of  all  of  the  Inter- 
ested  parties  they  settled  with  the  appellee,  and  considering  that  there  was 
such  a  small  amount  of  money  to  be  distributed  to  each,  it  was  hardly  pos- 
sible that  the  appellee  should  have  retained  1400  or  1500  which  belonged  to 
the  widow  and  the  heirs  without  complaint,  and  that  he  should  have  con- 
tinued to  hold  it  for  the  period  of  eleven  years  without  question.  Besides, 
they  had  attorneys  to  look  after  their  interests  in  the  settlement  of  the 
estate,  and  who,  the  appellee  says,  were  present  when  the  settlements  were 
made. 
Judgment  is  affirmed. 


MASTIN  V,  ZWKIGART,  &c. 

(Filed  March  10,  1903— Not  to  be  reported.) 

Judicial  sales— Inadequacy  of  price— On  this  appeal  it  is  sought  to  set 
aside  a  judicial  sale  of  land  of  appellant  on  two  grounds:  That  one  of  the 
appraisers  was  unfriendly  to  him  and  because  it  was  appraised  at  an  in- 
adequate price.  The  land  was  appraised  at  $20  per  acre  and  sold  for  $18.96. 
Held— That  a  judicial  sale  will  not  be  set  aside  merely  on  the  ground  of  in- 
adequacy of  price.  There  is  nothing  in  the  prpof  to  show  that  the  appraise- 
ment was  made  too  low  as  the  result  of  any  unkind  feeling  of  one  of  the 
appraisers.  Appellant  contends  that  the  price  shoald  have  been  fixed  at  $85 
instead  of  $20  per  acre.  This  difference  in  price  fixed  by  the  appraisers  could 
not  have  prejudiced  appellant  as  it  would  not  have  enabled  him  to  redeem. 
The  land  sold  for  more  than  two-thirds  of  the  price  that  appellant  fixes  on 
It.  There  is  nothing  to  show  that  it  would  have  brought  a  better  price  had 
the  appraisers  fixed  the  price  as  appellant  contends  they  should  have  done. 

M.  C.  Hutchins  and  Allen  E.  Cole  for  appellant. 

Garrett  S.  Wall  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  land  in  controversy  was  ordered  sold  to  satisfy  liens  upon  it.  Tho 
appraisers  valued  the  same  at  $20  per  acre;  it  brought  $18.26  at  the  sale. 
The  appellant  sought  to  have  the  sale  set  asid?  principally  upon  thegronnds* 
first,  that  one  of  the  appraisers  was  unfriendly  to  hlxn;  second,  that  it  was 
appraised  at  an  inadequate  price. 

This  court  has  frequently  held  that  mere  inadequate  price  is  not  alone 
sufficient  to  set  aside  a  judicial  sale.  After  the  appraisers  bad  been  selected 
and  sworn,  and  were  proceeding  to  appraise  the  land,  the  appellant  expressed 
to  the  master  commissioner  a  fear  that  one  of  the  appraisers  would  not  do 
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bim  JDBtloe  OD  aooonnt  of  some  differenoes  between  them.  The  maBter  com- 
lolflflloner  assured  blm  that  if  he  discovered  any  purpose  upon  the  part  of 
the  appraisers  not  to  treat  him  fairly  in  the  appraisement  he  would  inter- 
fere to  protect  his  rights.  The  master  commissloBer  failed  to  discover  any 
purpose  to  appraise  the  land  at  less  than  a  fair  value,  and  testified  that  he 
thinks  it  was  so  appraised.  Thnre  is  not  the  slightest  evidence  that  either 
the  master  commissioner  or  the  appraisers  had  any  purpose  in  the  discharge 
of  their  duty  to  do  other  than  what  they  thought  was  exactly  right.  There 
Is  no  evidence  of  any  fraudulent  conduct  upon  the  part  of  the  appraisers. 

A  mere  mistaken  opinion  of  the  appraisers  as  to  the  value  of  the  land  does 
not  afleet  sale.  (Vallandingbam  v.  Worthington  &  Co.,  86  Ky.,  87.)  The 
evidence  that  the  land  was  worth  $35  per  acre  could  not  do  more  than  to 
oonduce  to  show  that  the  appraisers  erred  in  their  judgment  as  to  the  value 
of  the  land.  In  the  absence  of  other  evidence  tending  to  show  fraud  in  the 
Appraisement  of  the  property,  it  was  irrelevant.  (Knight  v.  Whitman,  6 
Bush,  51.) 

It  is  suggested  that  a  brother  of  the  appraiser  to  wboiu  we  have  referred 
bid  upon  a  small  part  of  the  land  to  be  sold.  It  was  held  in  Isoro,  &c.  v. 
Kinnard,  Treasurer,  &c.,  13  Ey.  Law  Rep.,  669,  and  Barlow,  &c.  v.  Mc- 
Clintock,  10  Ky.  Law  Rep.,  804,  that  the  mere  fact  that  one  of  the  apprais- 
•ers  purchased  the  land  at  the  sale  would  not  render  the  appraisement  irregu- 
lar or  void,  in  the  absence  of  evidence  showing  that  he  contemplated 
purchasing  it  at  the  time  of  the  appraisement.  If  the  circumstances,  as  de- 
tailed in  those  cases,  would  not  render  the  sale  irregular  or  void,  then  cer- 
tainly the  fact  that  a  brother  of  one  of  the  appraisers  bid  upon  a  small  piece 
of  the  land  would  not  render  the  sale  invalid.  The  appellant  filed  a  number 
of  affidavits,  in  part  of  which  it  was  stated  that  the  land  should  have  been 
appraised  at  $25  per  acre;  in  others  it  was  stated  that  it  was  worth  125  per 
acre.  If  it  had  been  appraised  at  125  per  acre,  as  it  brought  mor^  than  two- 
thirds  of  that  amount,  the  appellant  would  not  have  had  the  right  to  redeem 
It.  The  object  of  an  appraisement  is  to  give  the  debtor  the  right  to  redeem 
if  it  sells  for  less  than  two-thirds  of  the  appraised  value. 

Certainly  the  appraisement  did  not  affect  the  value  of  the  land  in  the 
least.  It  was  not  shown  that  any  one  would  have  given  more  for  the  land 
had  it  been  appraised  higher,  nor  does  any  one  come  forward  and  say  that 
he  would  give  more  than  the  amount  bid  should  a  resale  be  ordered.  We 
do  not  want  it  understood  that  we  hold  that  if  some  one  had  done  so,  the 
«ale  would  have  been  set  aside. 

The  judgment  is  affirmed. 


ARNOLD  V.  COMMONWEALTH. 

(Filed  March  10,  190d-Not  to  be  reported.) 

Criminal  law— Murder— Instructions— Appellant  was  indicted  and  con- 
victed of  murder  and  his  punishment  fixed  at  imprisonment  for  life,  from 
wbloh  he  prosecutes  this  appeal.  Held— That  the  eourt  erred  to  the  ptreju- 
dice  of  appellant  in  failing  to  give  an  instruction  authorized  by  section  2S9 
of  the  Criminal  Code  of  Practice,  whl^ch  directs  the  jury  when  they  enter- 
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talD  a  reasonable  doubt  as  to  tbe  degree  of  the  offense  to  find  for  the  lower 
degree. 

Sweeney,  Bills  &  Sweeney,  Walker  &  Slack  and  Watben  &  Morrison  for 
appellant. 

G.  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Daviess  Giroult  Court. 

Opinion  of  tbe  court  by  Judge  Barker. 

Tbe  appellant,  Luoien  Arnold,  and  bis  brotber,  Hugb  Arnold,  were  jointly 
indicted  by  tbe  grand  jury  of  Daviess  county,  obar^^d  witb  tbe  willful  mar- 
der  of  Lutber  Bobinson.  A  joint  trial  of  tbe  brothers  resulted  in  their  con- 
viction, and  sentenced  to  tbe  penitentiary  for  tbe  term  of  twenty-one  years. 
Upon  an  appeal  to  this  court  the  case  was  reversed.  (21  Ky.  Law  Bep., 
1566. ) 

Upon  the  return  of  tbe  case  to  tbe  Daviess  Circuit  Court  a  separate  trial 
was  demanded  and  granted.  Hugh  Arnold  being  tried  first,  was  found 
guilty  and  sentenced  to  tbe  penitentiary  for  the  term  of  his  natural  life. 
An  appeal  to  this  court  resulted  in  an  alTirmance  of  the  judgment.  (28  Ky. 
Law  Bep,,  182. ) 

Upon  trial  of  the  appt^llant  he  was  also  found  guilty,  as  charged  in  the  in- 
dictment, and  sentonced  to  the  penitentiary  for  life,  from  which  judgment 
be  is  now  complaining  on  appeal  to  this  court. 

It  is  not  necessary  to  set  forth  the  facts  as  they  are  recited  with  suflicieDt 
amplification  in  the  opinion  in  the  case  of  Arnold  v.  Commonwealth,  21  Ky. 
Law  Bep.,  1566;  and,  furthermore,  appellant,  through  his  counsel,  admits 
there  was  sufficient  evidence  to  warrant  his  conviction  by  the  jury, 
although  be  complains  of  the  degree  of  which  he  was  convicted.  The 
instructions  of  the  court  in  this  case  are  largely  tbe  same  as  those  given  oi) 
the  trial  of  Hugh  Arnold,  which  were  parsed  upon  and  approved  in  the  case 
of  Arnold  v.  Commonwealth,  98  Ky.  Law  Bep.,  182;  but  there  was  one  in- 
struction given  in  the  case  cited  which  was  omitted  in  this,  the  omission 
of  which  was  prejudicial  to  the  substantial  rights  of  the  appellant.  Section 
239  of  tbe  Criminal  Code  is  as  follows:  "If  there  be  a  reasonable  doubt  of 
tbe  decree  of  the  offense  which  defendant  has  committed,  be  shall  only  be 
convicted  of  the  lower  degree." 

In  the  case  of  Williams  v.  Commonwealth,  80  Ky.,  313.  this  court  said: 
"It  was  tbe  duty  of  tbe  court  to  state  the  law  fully  and  correctly  to  tbe  jury 
in  tbe  instructions;  it  was  error,  therefore,  not  to  instruct  them  that  if 
they  should  believe  the  appellant  guilty,  but  entertained  a  reasonable  doubt 
of  tbe  degree  of  bis  offense,  they  should  convict  bim  of  the  lower  degree. 
This  is  substantially  tbe  language  of  section  339  of  tbe  Criminal  Code,  and 
tbe  failure  to  instruct  the  jury  affected  seriously  bis  substantial  rights.  It 
is  true  that  tbe  jury  must  believe  beyond  a  reasonable  doubt  that  tbe  ac- 
cused is  guilty  before  they  can  convict  at  all,  but  it  might  be  that  while 
they  bad  no  doubt  of  his  guilt,  they  entertained  a  reasonable  doubt  of  the- 
degree  of  that  gailt.  and  tbe  policy  of  this  humane  provision  of  the  law  can 
not  be  questioned,  nor  can  it  be  rendered  nugatory  by  a  failure  to  execute 
it.  Whenever  there  is  evidence  introduced  which  might  be  caleulated  to 
raise  a  reasonable  doubt  of  tbe  degree  of  the  guilt  of  tbe  aooused,  tbe  jurjP 
should  be  iDitrucled  in  pursuaooe  of  tbe  provisioo  of  tbe  Code  quoted." 
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'  Id  both  of  the  oplDlons  of  this  court,  heretofore  alluded  to,  the  Dumber 
aod  prolixity  of  the  .  iDStructioDS  were  orltlclied,  aDd  these  defects  ud- 
doubtedly  were  confusing  and  perplexing  to  the  minds  of  the  jury.  We 
reooKnize  that  this  fault  is  often  the  result  of  the  excitement  and  confusion 
incident  to  a  jury  trial,  such  as  was  doubtless  had  in  this  case.  As  there 
mnit  be  a  reversal  for  the  reasons  given  we  make  the  following  suggestions 
for  the  guidance  of  the  court  in  any  future  trial  had  herein  : 

Instruction  No.  6  should  be  omitted  as  its  provisions  seem  to  be  fully  con- 
tained in  instruction  No.  0.  If  there  be  any  doubt  on  this  subject,  it  should 
be  incorporated  in  No.  9. 

Instruction  No.  9  should  end  with  a  substantial  compliance  with  section 
£39  of  the  Criminal  Code. 

Instructions  Nos  10,  II,  13,  13  and  14  should  be  omitted,  as  unnecessary 
to  the  rights  of  the  defendant  and  confusing  to  the  minds  of  the  jury. 

Instruction  No.  S  should  end  with  the  qualification  of  the  right  of  self- 
defense,  by  the  principle  flowing  from  the  fact  that  appellant  may  have 
oommenced,  or  provoked,  the  difficulty  in  which  the  killing  took  place,  In 
accordance  with  the  rule  laid  down  in  the  opinion  In  the  case  of  Arnold  v. 
Commonwealth,  31  Ky.  Law  Rep  ,  1566.  We  believe  that  with  the  changes 
herein  suggested  the  instructions  will  fully  protect  the  legal  rights  of  the 
Comnionwealth  and  the  defendant,  and  present  the  questions  of  law,  to 
which  the  jury  are  to  apply  the  facts  in  a  simpler  and  less  confusing  form. 

The  case  is  reversed  for  proevedings  consistent  with  this  opinion. 


MYERS  V.  PKDIGO,  &e. 
(Filed  March  10,  1903-Not  to  be  reported.) 

1.  Judgments— Nonresidents— P..  died  owning  real  estate  worth  less  than 
11,000,  in  which  his  widow  and  infant  children  had  a  homestead  right. 
There  was  a  mortgage  on  the  property  for  $450.  The  widow  sold  the  prop- 
erty by  a  general  warranty  deed  to  appellant,  out  of  which  she  paid  off  the 
mortgage  debt.  Afterwards  appellant  becoming  doubtful  of  his  title,  in- 
stituted an  action  in  the  circuit  court,  setting  forth  these  facts  and  asking 
that  bis  title  be  quieted,  or  that  he  be  subrogated  to  the  rights  of  the  mort- 
H^agee,  and  that. a  decree  be  entered  authorizing  a  sale  of  the  property.  The 
widow  and  children,  who  had  become  nonresidents  of  the  State,  were  pro- 
ceeded against  by  warning  order.  An  attorney  was  appointed  to  correspond 
with  them,  who  filed  his  report.  A  judgment  was  entered  quieting  the 
title.  More  than  five  years  after  this  judgment  was  entered  appellees,  who 
were  heirs  of  P.,  instituted  this  action  to  recover  the  property.  Held— That 
the  judgment  to  which  appellees  were  made  parties  was  not  void,  and  can 
not  be  attacked  collaterally.  It  was  a  proceeding  in  rem,  and  the  proper 
remedy  was  to  institute  the  action  authorized  under  section  414,  Civil  Code 
of  Practice,  to  retry  the  case  within  five'  years  after  the  entry  of  the  judg- 
DtieDt,  or,  as  iufants,  they  might  at  any  time  up  to  one  year  after  reaching 
tbelr  majority,  have  opened  the  judgment  under  section  891,  Civil  Code  of 
Practloe.  Not  having  pursued  either  of  these  remedies  within,  the  time- 
preeeribed  by  law,  they  are  entitled  to  no  relief. 

9.  Infants— Where  Infants  are  nonresidents  and  are  properly  before  tbe< 
court  by  warning  order,  and  the  attorney  appointed  for  them  at  nonresU 
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•dents  makes  a  report,  a  judgment  rendered  agalDst  them  without  a  guardian 
■ad  litem  having  heen  appointed  is  not  void. 

Geo.  T.  Duff  and  W.  L.  Porter  foz  appellant. 

Baird  &  Biohardson  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Barker. 

S.  P.  Pedigo  died  intestate  October  6,  188S,  a  resident  of  the  citj  of  Glaa- 
gow,  Barren  county,  Kentucky.  He  left  a  widow,  Mary  £.  Pedigo,  and 
four  infant  children,  Charles  Pedigo,  Carrie  Pedigo,  Amos  Pedigo  and  Ellen 
Pedigo  (now  Matillo). 

Decedent  was  the  owner  of  several  lots  in  Glasgow,  upon  which  he  resided 
at  the  time  of  his  death,  and  in  which  he  had  a  homestead  right.  This 
property  was  worth  considerable  less  than  $1,000.  and  upon  it  there  was  a 
mortgage  to  George  E.  Pedigo  to  secure  an  indebtedness  of  1426.  After  the 
death  of  S.  P.  Pedigo,  his  widow,  presumably,  being  unable  to  pay  ofif  the 
mortgage,  sold  the  homestead,  by  a  deed  of  general  warranty,  to  appellee, 
Robert  Myers,  for  the  sum  of  t635,  out  of  which  she  paid  off  and  discharged 
the  mortgage  debt  to  George  R.  Pedigo,  and  then,  with  her  children,  moved 
to  Indianapolis,  Ind. ,  where  they  have  since  resided. 

In  1891  Robert  Myers,  evidently  becoming  doubtful  as  to  his  title  to  the 
property  under  the  deed  from  the  widow,  instituted  an  action  in  the  Barren 
Circuit  Court  against  her  and  her  children.  In  his  petition  he  set  up.  sub- 
stantially, the  facts  above  stated  in  reference  to  the  property,  and  the  sale  to 
him,  and  the  payment  of  the  mortgage,  praying  that  his  title  be  quited; 
that  the  defendants  be  adjudged  to  have  no  interest  in  the  land,  and  that  a 
commissioner's  deed  be  ordered,  convejing  the  property  to  him,  free  from 
any  claim  of  theirs;  or,  if  that  could  not  be  done,  that  he  be  adjudged  to 
have  a  lien  by  subr<igation  on  the  property  in  question,  to  the  extent  of  the 
mortgage  paid  ofi.  with  the  purchase  money  paid  by  him  to  the  widow,  and 
that  the  property  be  sold  for  the  purpose  of  reimbursing  him  for  his  debt,  in- 
terest and  costs.  Affidavit  having  been  made  as  to  their  nonresidency,  the 
appellees  and  their  mother  were  proceeded  against  by  warning  order,  and 
W.  L.  Porter,  an  attorney  of  the  Barren  Circuit  Court  bar,  was  appointed 
attorney  for  them,  and  afterwards  made  report  of  his  acts,  as  such  officer,  to 
the  court. 

After  the  expiration  of  sixty  days,  the  defendants  being  properly  before 
the  court  by  warning  order,  the  case  was  submitted  and  a  judgment  ren- 
dered, divesting  the  defendants  of  all  title  to  the  property  described  in  the 
petition,  and  ordering  its  conveyance  by  the  commissioner  to  plaintiff, 
Robert  Myers.  This  judgment  was  entered  on  the  16th  day  of  April,  1691. 
After  receiving  the  commissioner's  deed  Robert  Myers  conveyed  a  part  of 
the  property  in  question  to  J.  W.  Brooks. 

On  the  81 8t  day  of  July,  1901.  the  appellees,  who  were  the  defendants  In 
the  case  of  Myers  against  Pedigo  before  mentioned,  having  all  arrived  at 
full  age,  instituted  this  action  in  the  Barren  Circuit  Court  to  recover  the 
property  in  question  from  the  appellants,  Robert  Myers  and  J.  W.  Brooks. 
It  is  not  necessary  to  take  further  note  of  the  pleadings  in  this  case,  or  th« 
Issues  made  thereby,  further  than  to  say  that  the  appellees*  right  to  recover 
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the  land  Id  questluD  from  the  appellaDts  depends  upon   the  question  as  to 
whether  or  Dot  the  former  judgment  of  the  BarreD  Circuit  Court,  entered  Id 
the  case  of  Myers  agalDst  Pedlgo,  was  void,   or  merely  erroneous;    if  it  is 
Toid,  theD  it  may  be  attacked  oollateraliy,  and  affords  no  protection  to  the 
appellants,  Bobert  Myers  and  J.   W.   Brooks,   who  claim   by  virtue  of  its 
validity.     If  it  is  merely  erroneous,  then  the  appellees  must  fail,   for  the 
reason  that  an  erroneous  judgment  can  not  be  vacated  by  collateral  attack, 
such  as  is  made  herein.    This  proposition  of  law  has  been   decided   by  thia 
court  so  often  that  it  is  not  necessary  to  cite  the  cases.    Did,  then,  the  Bar- 
ren Circuit  Court,  in  1891,  have  jurisdiction  of  the  subject-matter  brought 
before  it  by  the  petition  of  Bobert  Myers  against  Mary  E.  Pedigo,  the  widow 
of  S.  P.  Pedigo,  and  her  infant  children?    Myers  presented  to  the  court  hia 
claim  to  the  property,  which  was  the  deed  from  Mary  E.  Pedigo  to  him,  and 
he  also  presented  the  facts  of  the  payment  of  money  by  him  to  relieve  the 
homestead  mortgage,  and  -submitted   to  the  court  two  propositions:  First, 
that  the  deed  was  valid,  and  vested  him  with  a  fee-simple  title  to  the  prop- 
erty as  against  appellees  and   their  mother;  second,  if  that  was  found  un- 
sound, that  he  was  entitled   by  subroxution   to  a  lien   on  the  property  in 
question,  and  an   enforcement  thereof  fur  the  purpose  of  reimbursing  him 
for  his  outlay.    The  proceeding  was  entirely  in  rem.     If  the  Barren  Circuit 
Court  had  no  eight  to  pass  upon  this  claim  of  Bobert  Myers,   then  no  court 
bad  such  jurisdiction.    There  was  no  tribunal  in  which  he  could  have  his 
rights  adjudicated  except  the  Barren  Circuit  Court. 

In  Freeman  oU  Judgments,  section  118,  it  is  said:  "The  power  to  hear  and 
determine  the  cause  is  jurisdiction." 

It  seems  to  us  clear  that  the  Barren  Circuit  Court  had  the  right  to  hear 
and  determine  the  matter  in  dispute  between  Bobert  Myers  and  the  appel- 
lees; and  they  having  been  constiuctively  summoned,  it  had  jurl&dlciioD 
both  of  the  subject-matter  and  the  persons  of  the  parties.  The  infant  de- 
fendants being  properly  before  the  court  by  warning  order,  and  having  an 
attorney  appointed  for  them  as  nonresidents,  the  judgment  was  Dot  void  as 
against  them,  for  the  reasoD  that  no  guardian  ad  litem  was  appointed  for 
them,  or  defense  made  by  him  for  them.  (Oliver  v.  Parks,  &o.,  10  Ky.  Law 
Bep.,  179;  Norfleet,  Adm'r  v.  Logan,  21  Ky.  Law  Bep.,  ISOO;  Slmmona 
V.  McKay,  6  Bush,  26.) 

It  may  be  cooceded  that  the  judgmeut  divesting  appellees  of  their  interest 
in  the  land  in  question  was  erroneous,  but  not  being  void,  they  can  not 
vacate  it  by  the  collateral  attack  instituted  in  this  action.  As  nonresidents 
they  had  five  yeais  after  the  rendition  of  the  judgment  to  vacate  it  upon 
proper  showing  under  section  414  of  the  Civil  Code  of  Practice,  which  is  aa 
follows:  "A  defeDdaDt  agalDst  whom  a  judgmeut  may  have  beeu  rcDdered 
upoD  constructive  service  of  a  summons,  and  who  did  not  appear,  may,  at 
any  time  within  five  years  after  the  rendition  of  the  judgment,  move  to 
have  the  action  retried;  and  security  for  the  costs  being  given,  shall  be  ad- 
mitted to  make  defense ;  and  thereupon  the  action  shall  be  retried  as  if 
there  had  been  no  judgment;  and  upon  the  new  trial  the  court  may  oon- 
Urm  the  judgment  or  modify  or  set  it  aside,  and  may  order  the  plaiotifl  to 
restore  any  money  of  such  defeudaDt  paid  to  him  under  it,  or  any  property 
of  the  defendaDt  obtalDed  by  the  plaiDtfff  under  it  and^yet  renftaijilDg  in  his 
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|)os8essioo,  and  pay  to  the  defendant  the  valiie  of  any  property  which  may 
have  been  taken  nnder  an  attachment  in  the  action,  or  under  the  judgment, 
«nd  not  restored." 

Or,  aB  infants,  they  might  at  anytime,  up  to  one  year  after  reaching  their 
majority,  have  opened  the  judgment,  under  section  391  of  the  Code,  whioh 
is  as  follows:  "An  infant,  other  than  a  married  woman,  may,  within  twelve 
months  after  attaining  the  age  of  twenty-one  years,  show  cause  against  a 
Judgment,  unless  It  be  for  a  tort  done  by,  or  for  necessaries  furnished  to,  the 
infant,  or  unless  it  be  rendered  upon  a  set-off  or  counterclaim  stated  in  an 
answer;  but  the  vacation  of  such  judgment  shall  not  affect  the  title  of  a 
bona  fide  purchaser  under  it." 

Appellees  did  not  proceed  under  either  section  of  the  Code  mentioned,  and 
as  the  time  has  long  since  expired  in  whioh  they  may  do  so,  those  remedies 
are  denied  them. 

The  judgment  Is  reversed,  with  directions  to  dismiss  the  petition. 


BURKAMP.  TRUSTEE  v.  HEALEY,  &c. 

(Filed  March  11.  1903— Not  to  be  reported.) 

Morts^age  by  corporation— Pleading— Appellees  brought  this  action  to 
sr^ttle  the  affairs  of  the  Newport  Printing  and  Newspaper  Co.  as  an 
insolvent.  Appellant  was  made  a  defendant  and  filed  its  answer  and 
counterclaim,  setting  up  a  mortgage  for  $1,500  on  personal  estate,  and 
claimed  a  prior  Hen  on  the  property  to  secure  same.  Appellees  filed  do 
reply  or  objection  to  same.  The  commissioner  made  a  report,  allowing  the 
same  as  a  preferred  claim  to  the  extent  of  $1,300.  Appellees  excepted  to  the 
allowance  of  this  claim  on  the  ground  that  the  mortgage  was  without  the 
corporate  seal  of  the  company;  also  because  the  corporation  never  authorized 
the  execution  or  delivery  of  the  mortgage.  The  court  sustained  the  excep- 
tions, and  adjudged  that  appellant  was  entitled  to  share  only  pro  rata  in  the 
distribution  of  the  assets,  from  which  this  appeal  is  prosecuted.  Held— That 
the  court  erred  in  sustaining  said  exceptions.  Such  objections  were  matter  of 
defense  that  should  have  been  pleaded.  This  mortgage  executed  by  the 
president  and  secretary  purporting  to  be  the  obligation  of  the  corporation,  it 
is  to  be  presumed  that  they  had  the  authority  to  execute  it.  No  ecroll  or 
seal  is  necessary  to  the  validity  of  a  chattel  mortgage  executed  in  this  State, 
if  otherwise  properly  executed. 

W.  A.  Burkamp  and  J.  C.  Wright  for  appellant. 

Aubrey  Barbour  and  Thomas  Healey  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  Ellen  Healey,  executrix,  against  the  New- 
port Printing  and  Newspaper  Co.,  to  settle  the  affairs  of  the  defendant  as 
an  insolvent.  Appellant  was  made  a  defendant,  and  he  filed  his  answer  and 
cross  petition,  setting  up  a  claim  against  the  corporation  for  $1,600,  secured 
by  a  mortgage  on  personal  property  upon  which  payments  had  been  made. 
No  reply  was  filed  to  this  pleading.  Upon  reference  to  the  master  commie- 
sioner  the  appellant  also  proved  his  claim;  the  master  reported  in  favor  of 
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4kppelIaDt'8  claim  as  a  preferred  ODe  for  $1,800,  T^ith  iDterest  thereon  from 
July  6,  1901.  To  this  report  appellee  filed  two  ezoeptioDs:  First,  the  mort- 
-linage  was  without  the  corporate  seal  of  the  company ;  sacond,  the  company 
sever  authorized  the  execution  or  the  delivery  of  the  mortgage.  The  court 
sustained  the  exceptions  and  ordered  a  pro  rata  ditftrihution  of  the  funds, 
from  which  judgment  appellant  appeals. 

The  appellees  did  not  file  any  reply  to  appellant's  answer,  nor  take  any 
proof  with  reference  to  appellant's  claim.  There  is  nothing  in  the  record 
showing  when  or  how  the  Newport  Printing  and  Newspaper  Go.  obtained 
its  charcer,  or  what  powers  and  privileges  under  the  charter  it  had,  or 
whether  it  was  authorised  to  transact  its  business  by  a  board  of  directors, 
president  or  secretary.  If  this  corporation  had  no  power  to  create  a  liability 
except  by  the  use  of  its  seal,  or  If  the  president  and  secretary  had  no  power 
to  bind  it  except  by  direction  of  the  board  of  directors,  these  faccH  should 
have  been  presented  by  appellees  by  proper  pleadings.  This  mortgage  exe- 
cuted by  the  president  and  secretary,  purporting  to  be  the  obligation  of  the 
oorpurncion,  it  is  to  be  presumed  that  they  had   the  authority  t3  execute  it. 

In  the  case  of  Kentucky  Tobacco  Association  v.  Ash  by,  9  Ky.  Law  Rep., 
110,  the  court  said:  "If  the  alleged  agreement  was  made  by  the  president 
and  secretary  of  appellant,  we  think  that  it  is  bound  by  the  agn>emont 
unless  it  can  show  some  valid  restriction  on  their  authority  to  bind  the  cor- 
poration. The  president  is  the  chief  officer  and  ought  to  be  presumed  to 
have  authority  to  make  contracts  pertaining  to  the  business  of  the  corpora- 
tion, unless  the  contrary  be  shown."  (L,  &  N.  R.  R.  Co.  v.  The  Literary 
Societies  of   St.  Rose  and   St.    Catherine,   91    Ky.  399.) 

These  literary  societies  were  both  corporatidus  for  educational  purposes, 
«nd  the  corporation  or  society  of  St.  Catherine  made  a  subscription 
of  1500  for  the  building  of  a  railroad  to  the  town  of  Springfield,  Ky.,  its 
place  of  business.  In  that  case  the  court,  by  Ilolt,  C.  J.,  said:  "The  ob- 
ligation given  by  the  society  of  St.  Catherine  is  merely  signed  by  the 
prioress,  who  is  the  chiof  ofTicer  of  the  Ingfiifcution ;  but  it  purports  to  be  the 
obligation  of  the  society;  the  face  of  the  instrument  shows  that  it  wa  so  in- 
tended; its  execution  by  the  corporation  is  not  questioned  by  the  pleading, 
and  the  ofTicers  of  each  Institution  knew  of  the  execution  by  the  chief  officer 
of  its  respective  obligation.  They  must  be  held,  therefore,  to  have  been  in 
form  properly  executed." 

In  our  opinion  no  scroll  or  seal  is  necessary  to  the  validity  of  a  chattel 
mortgage  executed  in  this  State,  if  otherwise  properly  executed. 

The  lower  court  erred  In  refusing  to  allow  appellant's  claim  as  a  preferred 
claim,  and  for  these  reasons  the  case  is  reversed  and  the  cause  remanded  to 
the  lower  court  for  further  proceedings  consistent  herewith. 


CARTER  V.  FARTHING. 

(Filed  March  11,  1903.) 

1.  Usury^Appellant  purchased  a  tract  of  land,  and  as  part  consideration 
therefor  executed  three  notes  bearing  interest  at  the  rate  of  8  per  cent,  per 
annum.  He  paid  the  first  and  third,  and  suit  was  brought  on  the  second  for 
the  debt  and  for  the  enforcement  of  the  lien  on  the  land.     The  answer  set  up 
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the  defeDse  that  defendant  was  entitled  to  a  credit  of  $100;  also  entitled  to 
be  credited  with  all  uiury  on  this  note;  also  for  all  usury  paid  on  the  other 
two  notes.  The  other  two  notes  were  paid  more  than  one  year  before  this 
action  was  brouf^bt.  The  court  rendered  Judfirment  for  the  debt,  lees  the 
udury  embraced  therein,  and  also  gave  defendant  credit  for  $100  contended 
for,  but  refused  to  allow  him  credit  for  usury  paid  on  the  two  former  notes, 
from  which  appellant  prosecutes  this  appeal.  Held— That  the  court  properly 
refused  to  allow  defendant  credit  for  usury  embraced  in  the  former  notes  a» 
same  had  been  paid  more  than  one  year.  Although  the  three  notes  evidenced 
one  consideration  and  one  transaction,  the  usury  on  two  notes  can  not  be 
eliminated  when  suit  is  brought  on  the  remaining  note. 

2.  Appeals— Although  the  amount  of  usury  claimed  is  less  than  $200,  the 
Court  of  Appeals  has  jurisdiction  as  it  involves  the  enforcement  of  a  lien  od 
land. 

Kobertson  &  Thomas  for  appellant. 

B.  E.  Johnston  and  James  Webb  for  appellee. 

Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

On  the  6th  ef  October,  1887,  appellee  sold  and  by  deed  conveyed  to  appel- 
lant three  parcels  of  land,  aggregating  126  acres,  situated  in  Graves  county, 
Kentucky,  at  the  agreed  price  of  $1,660.  Three  hundred  and  fifty  dollars  of 
this  sum  was  immediately  paid  by  appellant,  and  he  executed  three  several 
notes  for  the  remainder  of  the  consideration  as  follows :  Two  of  $500  each, 
due  January  1,  1889,  and  January  1,  1890,  respectively,  and  one  of  $300,  due 
January  1,  1891,  all  to  bear  interest  from  January  1,  1888,  until  paid  at  the 
rate  of  8  per  cent,  per  annum. 

Appellant  made  annual  payments  of  Interest  at  the  rate  of  8  per  cent,  on 
all  three  of  the  notes  for  several  years,  and  finally  paid  the  principal  of  the 

« 

first  and  last  notes,  but  on  October  38,  1901,  this  action  was  instituted  by 
appellee  in  the  Graves  Circuit  Court  on  the  second  note  of  $500,  which  became 
due  January  1,  1890.  The  answer  filed  by  appellant  sets  forth  his  purchase 
of  the  lond  from  appellee:  the  payment  of  the  $H50  by  him;  his  execution  of 
the  three  notes  for  the  remainder  of  the  purchase  money,  and  the  further 
fact  that  he  had  paid  the  first  and  last  of  the  notes  after  their  maturity,  re- 
spectively, with  8  per  cent,  on  each  from  January  1,  1888,  until  paid,  and 
also  that  he  had  paid  from  January  1,  1888,  to  June  1.  1901,  8  per  cent,  on 
the  note  sued  on,  and  $100  in  addition  on  August  16, 1898,  for  which  last  pay- 
ment appellee  had  failed  to  give  him  credit  on  the  note. 

The  answer  contains  the  further  averment  that  the  appellant  should  be 
credited  on  the  note  sued  on  by  all  interest  in  excess  of  6  per  cent,  paid 
thereon,  as  well  as  by  the  excess  over  6  per  cent,  paid  on  the  notes  that  had 
been  satisfied  by  him,  on  the  ground  that  such  excess  was  and  is  usurious, 
and  that  appellee  had  no  legal  right  to  exact  usury  of  him.  Appellee  filed 
demUrrer  to  the  answer,  and  at  the  same  time  entered  motion  to  require  ap- 
pellant to  make  it  more  specific.  The  lower  court  sustained  the  motion  to 
make  the  answer  more  specific,  and  when  an  amended  answer  was  tendered 
by  appellee  in  sompliance  with  the  order  of  the  court  In  that  particular,  per- 
mission to  file  the  same  was  refused.  The  court  thereupon  austained  the 
demurrer  to  the  original  answer,  and  rendered  judgment  in  appellee's  favor 
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for  the  amount  due  on  the  note  sued  on,  leas  the  naury  thi^t  had  been  paid 
thereon,  and  the  1100  with  which  appellant  bad  not  been  oredlted;  also  de- 
creed the  enforcement  of  the  Hen  retained  in  the  deed,  and  a  sale  of  enough 
of  the  land  thereby  conveyed  to  pay  appellee's  debt  and  costs,  bat  refused  to- 
allow  him  credit  for  any  of  the  sums  of  usury  that  had  been  paid  by  him  on 
the  other  two  notes.  From  this  judgment  of  the  lower  court  appellant  has 
appealed. 

There  are  but  two  questions  presented  by  the  record  for  our  consideration, 
vis. :  First,  has  this  court  jurisdiction  of  the  appeal?  secondly,  did  the  lower 
court  err  in  refusing  to  credit  the  note  sued  on  with  the  sums  of  usury  that 
were  paid  by  appellant  upon  the  two  notes  discharged  by  him?  It  is  con- 
tended by  counsel  for  appellee  that  the  appeal  can  not  be  entertained  by  this 
court,  because  the  aggregate  amount  of  the  usury  paid  by  ai^pellant  upon 
the  two  notes  that  have  been  satisfied,  and  for  which  he  now  asks  credit,  is 
less  than  1300.  We  are  unable  to  sustain  his  contention  for  the  reason  that 
this  court  has  more  than  once  decided  the  point  otherwise.  Its  most  recent 
deliverance  in  regard  thereto  may  be  found  In  Smith's  Adm'rs  v.  Catlin, 
&o.,  23  Ky.  Law  Bep.,  381,  wherein  it  is  said :  "This  court  has  been  uniformly 
holding  for  a  number  of  years  that  where  a  Hen  is  asserted  upon  land,  the 
title  to  it  is  brought  in  controversy,  regardless  of  the  amount  of  the  claim 
asserted  or  adjudged.  Whether  this  court  was  in  error  in  so  holding  it  is  too 
late  now  to  consider."  It,  therefore,  follows  that  the  motion  to  dismiss  the 
appeal  must  be  overruled. 

In  considering  the  second  and  only  remaining  question  Involved  in  this 
appeal  we  take  it  for  granted  that  the  lower  court  refused  in  its  judgment 
to  credit  appellant  by  the  sums  of  usury  which  he  paid  on  the  two  notes  dis- 
charged by  him,  because  his  demand  for  such  credit  was  not  made  for  more 
than  a  year  after  the  payment  of  the  notes,  that  is,  beyond  the  statutory 
period  in  which  usury  may  be  recovered  of  the  payee  by  the  payor,  and  we 
are  constrained  to  hold  that  this  conclusion  of  the  lower  court  is  sustained 
by  the  law.  It  is  contended,  however,  by  counsel  for  appellant  that  the 
entire  sum  of  $1,800,  for  which  the  three  notes  were  given,  constituted  but 
one  debt  contracted  for  the  land,  and  the  three  notes  only  evidenced  that 
one  debt,  though  dividing  the  periods  as  to  which  each  particular  part  of 
it  would  have  to  be  paid  by  appellant,  and  that  as  long  as  any  part  of  the 
debt  remained  unpaid  all  usury  paid  on  any  of  the  notes  could  be  applied 
as  payments  thereon.  We  are  unable  to  find  that  this  view  of  the  law  is 
supported  by  any  of  the  authorities  cited  in  the  brief  of  counsel  for  appel- 
lant. 

It  has,  however,  been  repeatedly  held  in  this  State  that  usury  can  not  be 
recovered  after  the  expiration  of  a  year  from  the  time  of  the  extinguishment 
of  the  debt  upon  which  it  was  paid,  and  in  Sutherland  v.  Owensboro  Sav- 
ings Bonk',  8  Ky.  Law  Rep..  481,  it  was  held  by  the  Superior  Court  that 
"where  separate  obligations,  or  bonds,  are  executed  by  a  debtor  at  the  same 
time,  to  the  same  obligee,  payable  at  different  times,  each  constitutes  a  sep- 
arate and  distinct  debt,  and  one  of  them  having  been  paid  off,  with  usury, 
the  fact  that  the  others  remain  unpaid  will  not  extend  the  time  in  which 
the  debtor  may  sue  to  recover  the  usury  paid  on  the  first  bond ;  therefore,  Id 

vol.  24—122 
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an  aotioD  upon  the  bonds  remainiDg  unpaid  the  debtor  will  not  be  entitled 
to  a  credit  for  usury  paid  on  the  first  bond,  more  than  one  year  baTinR 
elapsed  from  the  time   of  payment. ' ' 

In  Bidden  v.  Bosenfleld,  108  111.,  600,  it  was  held  that  "the  payment  of 
usurious  interest  upon  the  first  four  notes  of  a  series  does  not  entitle  the 
maimer  to  plead  it  as  a  defense  to  an  action  on  the  llfth." 

While  the  prime  object  of  the  usury  laws  is  to  protect  the  debtor  from  the 
oppressive  exactions  of  the  creditor,  where,  as  in  this  State,  the  statute  fixes 
the  period  after  the  extinguishment  of  the  debt  within  which  an  action 
may  be  instituted  to  recover  the  usury  paid,  it  must  be  brought  within  the 
time  thus  fixed,  or  the  courts  will  be  powerless  to  firrant  relief,  and  this  we 
understand  to  be  the  rule  though  the  usury  be  paid  upon  one  or  more  of  a 
series  of  notes,  leaving  others  to  be  thereafter  paid.  It  has  been  held  by 
this  court  that  in  the  sale  of  land  an  agreement  by  the  purchaser  to  pay  a 
rate  of  intei*est  in  excess  of  6  per  cent.  In  notes  given  therefor  may  be  en- 
forced, provided  such  interest  oonttltutes  a  part  of  the  consideration  to  be 
paid  for  the  land.  It  is  not  averred  by  appellee,  nor  claimed  in  argument, 
that  the  8  per  cent,  interest  expressed  in  the  notes  executed  by  appellant 
oonstituted  any  part  of  the  consideration  agreed  to  be  paid  by  him  for  the 
land  sold  him  by  appellee,  so  that  question  does  not  arise  in  this  case. 

Finding  no  error  in  the  judgment  of  the  lower  court  the  same  is  affirmed. 


NEW  YORK  LIFE  INSURANCE  CO.  v.  CURRY  &  BRO. 

(Filed  March  11.  1008.) 

Insurance— Forfeiture  of  policy  for  nonpayment  of  Interest  on  loan— The 
question  involved  on  this  appeal  is  whether  or  not  appellant  has  the  right 
to  declare  as  void  a  policy  of  life  insurance  under  a  loan  agreement  provid- 
ing for  such  forfeiture  on  failure  to  pay  iuterest  on  the  loan.  Held— That 
6uch  forfeiture  will  not  be  ree  )gnized  by  a  court  of  equity.  The  lender  is 
only  entlfeled  to  a  return  of  tbe  money  loaned  with  legal  interest.  In  this 
case  there  is  no  perceival)le  reason  why  the  insurance  company  lending  tbe 
money  is,  or  can  be,  in  a  different  position  from  any  other  lender  of  money, 
had  the  policy  been  as^^igned  to  tbe  latter  as  collateral  and  a  default  in  in- 
terest had  occurred.  If  ic  loans  money  on  its  policies  held  by  its  policy 
holders  its  rights  as  lender  are  exactly  what  tbey  would  be  if,  instead  of  tbe 
policies,  the  borrower  x^i^^dged  stocks,  1)ouds  or  policies  in  other  companies, 
or  gave  a  chattel  or  wnl  evince  mortgage  to  secure  the  loan.  There  Is 
nothing  in  appellant's  buHlness  or  charter  rights  which  entitles  it  to  priv- 
ileges when  loaning  its  mnney  not  enjoyed  generally  by  banks,  trust  ooni- 
panies  and  other  curpduuiuus  mid  individuals. 

Willis  &  Willis  and  Humphrey,  Burnett  &  Humphrey  for  appellant. 

Qaither  &  Vanarsdall  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

George  J.  Anderson  was  the  holder  of  a  paid-up  policy  of  Insurance  upon 
bis  life  for  t080,  issued  by  the  appellant,  and  payable  upon  the  death  of  the 
insured  to  his  estate.    Anderson  borrowed  llcO  from  appellant  and  executed 
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to  It  a  wrltlDgi  called  a  loan  agreement,  by  wbiob  he  pledged  to  appellant 
the  policy  to  seoiire  the  repayment  of  the  loan.  Interest  on  the  loan  wai 
payable  on  August  1  of  each  year  (that  being  the  anniversary  of  the  influr* 
«nce),  so  long  as  the  principal  was  owing. 

The  loan  agreement  contained  the  following:  ''It  is  agreed  that  interest 
«t  the  rate  of  6  per  cent,  per  annum  shall  be  paid  upon  said  loan  at  the  anni* 
Yersary  of  the  Insurance  next  succeeding,  and  annually  thereafter,  at  the 
oflQoe  of  said  party  of  the' first  part.  It  is  agreed  that  although  it  is  not  in- 
tended that  said  party  of  the  first  part  shall 'demand  payment  of  said  loan 
until  the  first  day  of  August,  1909,  on  which  date  said  loan  shall  become 
and  be  due  and  payable,  or  until  the  death  of  the  party  whose  life  is  Insured 
under  said  policy,  said  party  of  the  first  part  reserves  the  right  to  demand 
repayment  provided  said  interest  is  not  duly  paid." 

It  is  further  provided  as  follows:  "It  is  agreed  that  in  the  event  of  the  de- 
fault of  any  payment  of  said  interest,  or  of  said  loan,  or  of  any  premium  on 
said  policy  for  thirty  days  after  they  shall  respectively  become  due,  said 
policy  shall  be  deemed  to  be,  and  shall  be,  in  effect,  at  the  option  of  said  party 
at  the  first  part,  surrendered  to  said  party  of  the  first  part  at  the  customary 
cash  surrender  value  then  allowed  by  said  party  of  the  first  part  for  the  sur- 
render of  policies  of  this  class,  said  party  of  the  first  part  in  that  case  being 
liable  to  said  party  of  the  second  part  for  the  return  of  the  balance  only  of 
said  cash  surrender  value,  after  deducting  said  loan  and  interest  and  any 
expenses  incurred  hereon." 

And  further:  "It  is  agreed  that  said  party  of  the  second  part  has  deposited 
aald  policy  and  its  accumulation  with  said  party  of  the  first  part  as  collat- 
eral seeniity  for  said  loan,  on  the  terms  and  conditions  of  this  agreement, 
and  covenants  and  agrees  to  and  with  said  party  of  the  first  part  to  abide  by 
and  perform  all  and  singular  the  stipulations  and  agreement  contained  In 
this  agreement." 

And  farther:  "It  is  agreed  that  all  the  conditions,  limitations  and  re- 
quirements of  said  policy,  except  as  herein  expressly  modified,  remain  in  full 
force. '  * 

On  the  1st  of  August,  1899,  when  the  interest  on  the  IISO  loan  became  due 
and  payable  according  to  the  terms  of  the  contract,  it  was  not  paid,  nor  was 
it  paid  for  more  than  thirty  days  thereafter,  nor  was  it  offered  to  be  paid 
until  nearly  eight  months  after  its  maturity.  Appellant  then  refused  to 
receive  it  and  lelnstate  the  insurance  (which  it  had  cancelled  as  forfeited 
because  of  the  nonpayment  of  interest  as  provided  in  the  agreement  above 
copied)  unless  the  insured  would  furnish  a  certificate  of  his  then  good 
health.  That  he  didn't  do,  and  possibly  could  not  have  done.  As  a  matter 
of  fact  appellant  iidmits  that  the ''accumulations  hypothecated  with  this 
policy  as  collateral  to  its  loan  of  $130  were,  when  included  in  the  "cash  sur- 
render value  then  allowed"  by  appellant  on  this  class  of  policies,  some  $12.47 
more  than  the  prineipal  and  Interest  owing  appellant  when  the  default 
occurred.  Before  the  interest  above  named  became  duo  Anderson  had 
assigned  the  policy  for  value  to  appellees,  his  creditors,  of  which  appellant 
bad  notice  at  the  time.  Being  apprised  of  the  appellant's  claim  of  the 
forfeiture  of  the  policy,  appellees  tendered  the  interest  and  principal  of 
Anderson's  loan   and  offered  to  redeem  the  policy  for  their  benefit  as  as- 
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■IffDees  and  oredllors.  BelDg  refused,  thli  suit  was  broDgbt  to  oompel  appel- 
lant to  reinstate  the  policy,  or  to  pay  its  value  above  the  amount  of  appel- 
lant's debt  and  interest,  to  appellees;  that  excess  of  valne  was  alleged  to  b^ 
1800.  Appellant,  by  answer,  relied  on  the  surrender  and  cancellation  of  th» 
policy  nnder  the  contract  and  conditions  above  stated.  The  circuit  court 
sustained  a  demurrer  to  the  answer,  and  adjudged  that  upon  the  payment 
to  appellant  of  the  $130  and  interest  that  it  reinstate  the  policy.  This  appeal^ 
involves  the  validity  of  the  clause  of  the  ab<ive  agreement,  providing  for  the 
surrender,  or  practically  for  the  forfeiture  of  the  policy  if  the  interest  on 
the  loan  was  not  promptly  paid  when  due.  By  the  terms  of  this  writing,  if 
the  loan  or  its  interest  was  not  repaid  when  due  under  the  loan  agreement, 
the  policy  was  to  be  * 'surrendered"  to  the  insurer  "at  the  customary  casb 
surrender  value  then  allowed  by  said  party  for  the  surrender  of  policies  of 
this  c^ass. "  That  is,  pure  and  simple,  a  provision  for  the  forfeiture  of  the- 
policy  upon  such  terms  as  the  payee  of  the  note  may  require  and  at  Ita 
option.  The  difference  between  this  and  the  ordinary  unqualified  forfeiture- 
lies  alone  in  the  extent  of  the  forfeiture.  It  operates  as  an  enforced  con- 
version without  further  notice  to,  or  consent  of,  the  borrower  of  his  collateral,, 
if  he  fails  to  promptly  pay  the  interest  upon  his  debt. 

The  contract  of  insurance  between  appellant  and  Anderson  had  been  fully 
executed  so  far  as  Anderson  was  concerned.  He  had  paid  aH  that  he  was- 
required  to  pay  to  be  entitled  to  receive  from  appellant  the  full  sum  stipu- 
lated to  be  paid,  $630  at  his  death.  The  $180  was  borrowed  from  appellant 
since  that  completion  of  the  contract.  The  courts  have  uniformly  held  in 
favor  of  the  insurer  that  agreements  for  the  forfeiture  of  the  policy  when 
premiums  were  not  paid  when  due  are  valid,  and  their  enforcement  ia 
upheld.  This  is  said  to  be  because  "on  the  prompt  payment  of  the  pre- 
miums depends  the  mutuality  of  the  contract  and  the  ability  of  the  insui- 
ance  company  to  meet  its  obligations."  But  both  the  reason  and  the  rule^ 
are  restricted  to  the  matter  of  premiums  alone.  Forfeitures  are  disfavored 
in  law.  When  they  are  mere  penalties  for  the  nonpayment  of  borrowed 
money  they  are  not  allowed.  They  lead  to,  and  themselves,  are  unconscion- 
able oppressions  of  the  unfortunate.  The  question  in  this  case  in  collateral 
form  has  been  before  this  court  several  times. 

In  St.  Louis  Mut.  Life  Ins.  Go.  v.  Grigsby.  10  Bush,  810,  a  policy  provided 
that  if  the  interest  upon  premium  notes  given  by  the  insured  was  not 
promptly  paid  when  due  it  should  work  a. forfeiture  of  the  policy,  including 
all  that  had  been  paid  on  it.  Said  the  court  (per  Lindsay,  J.):  "We  are 
satisfied  from  the  nature  of  the  contract  that  the  forfeiture  was  intended  as 
a  penalty  to  secure  not  the  ultimate,  but  the  prompt,  payment  of  the  interest 
to  become  due,  and  as  the  default  Is  only  in  time,  and  as  the  company  can 
be  given  all  that  it  stipulated  to  receive,  a  case  is  presented  in  which 
relief  can  and  ought  to  be  afforded." 

In  Montgomery  v.  Phoenix  Mutual  Life  Ins.  Go.,  14  Bush,  61,  the  ques- 
tion was  whether  a  failure  to  surrender  the  old  policy  and  to  demand  a 
paid-up  policy  for  the  lesser  sum,  in  case  of  default  after  paying  a  certain 
number  of  premiums,  forfeited  the  insurer's  rights.  This  court  (per  Gofer, 
J.)  held  that  time  was  not  of  the  essence  of  the  undertaking;  that  the  olaus» 
for  a  forfeiture  was  repugnant  to  the  policy  of  the  law,  and  was  oontradis- 
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iiliignlBhed  from  oondltlom  precedent.  The  court  quoted  approYingly  tbe 
tollowlDff  section  from  Story's  Equity  (section  1814):  "Wherever  a  penalty 
Is  Ipserted  merely  to  secure  the  performance  or  enjoyment  of  a  collateral 
-object,  the  latter  is  considered  as  the  principal  intent  of  the  instrument, 
-and  the  penalty  is  deemed  only  as  accessory,  and,  therefore,  as  intended 
only  to  secure  the  due  performance  thereof,  or  the  damage  really  Incurred 
by  the  nonperformance.  In  every  such  case  the  true  test  by  which  to  ascer- 
tain whether  relief  can  be  had  in  equity  is  to  consider  whether  compensation 
■oan  be  made  or  not." 

In  Northwestern  Mutual  Life  Ins.  Co.  v.  Fort's  Adm'r,  82  Ky.,  269,  the 
question  was  whether  the  failure  of  tbe  insured  to  pay  promptly  the  interest 
on  certain  premium  notes  voided  the  policy  under  a  provision  which  de- 
Qlared  "which  interest  shall  be  paid  annually  or  the  policy  be  forfeited," 
the  court  (per  Lewis,  J.)  held:  "Here  tbe  default,  if  any,  has  occurred,  is 
not  of  the  substance  of  the  contract,  but  in  the  time  of  the  payment  of  in* 
torest,  and  the  company  can  be  given  all  that^  it  stipulated  to  receive.  On 
the  other  hand,  to  forfeit  the  whole  policy  on  account  of  default  in  time  of 
payment  of  tbe  interest,  which  formed*  but  a  small  part  of  the  consideration 
and  which  the  company  is  secured  in  the  full  payment  of,  if  not  already 
paid,  would  Impose  upon  tbe  assured  the  entire  loss  of  the  premiums  actually 
paid.  A  forfeiture  under  such  circumstances  would  be  extremely  oppressive, 
and  if  provided  for  between  individuals  concerning  any  ordinary  business 
transaction,  be  held  as  in  the  nature  of  a  penalty." 

The  later  case  of  Mutual  Life  Int.  Go.  v.  Jarboe,  103  Ey.,  80  (19  Ky.  Law 
Rep.,  1601),  was  quite  similar  to  Montgomery  v.  Phoenix  Mut.  Life  Ins.  Co., 
aupra.  It  was  there  reasserted  (per  Guffy,  J.):  "Time  is  not  generally  of 
the  essence  of  contracts.  (Story's  Equity,  section  776.)  It  may  be  so  when 
the  contract  is  executory  on  both  sides,  or  when  the  nature  of  the  transac- 
tion or  the  stipulation  of  tbe  parties  shows  it  was  so  intended  by  them. 
But  when  the  defendant  has  received  the  entire  consideration  for  perfor- 
mance on  his  part,  and  bas  no  other  defense  except  that  the  plalntlfE  did 
not  come  within  the  stipulated  time  to  demand  performance,  we  are  not  ac- 
quainted with  any  authority  or  legal  principle  upon  which  such  a  defense 
oan  be  upheld  in  a  court  of  equity."  (Manhattan  Life  Ins.  Go.  v. 
Patterson.  22  Ky.  Law  Rep.,  1282;  Washington  Life  Ins.  Co.  v.  Miles,  88 
Ky.  Law  Rep. ,  1705. ) 

In  all  of  these  cases  the  failure  relied  on  as  a  forfeiture  was  connected 
with  the  existence  of  the  original  contract  of  Insurance.  It  was  not  always 
easy  to  distinguish  between  tbe  legal  principles  governing  the  right  to  pro- 
vide for  forfeiture  because  of  nonpayment  of  premium  notes  and  the  non, 
payment  of  Interest  on  premium  notes.  The  evident  aim  of  the  insurers 
was  to  bring  tbe  interest  upon  the  notes  within  the  principles  governing  the 
notes  themselves.    The  court,  however,  noted  a  distinction,  and  applied  it. 

In  the  case  at  bar  there  is  no  perceivable  reason  why  the  insurance  com- 
pany lending  the  money  is,  or  can  be,  in  a  different  position  from  any  other 
lender  of  the  money  had  tbe  policy  been  assigned  to  the  latter  as  collateral, 
and  a  default  in  payment  of  tbe  Interest  had  occurred.  If  it  loans  money 
on  its  policies  held  by  its  policy  holders, its  rights  as  lender  are  exactly  what 
4bey  would  be  if.  Instead  of  the  policies,  the  borrower  pledged  stocks,  bonds 
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or  polloies  Id  other  oompanles,  or  gave  a  chattel  or  real  estate  mortgaire  to 
secure  the  loan.  There  is  nothing  Id  appellant's  business  or  charter  rights^ 
■o  fai  as  we  are  advised,  which  entitles  it  to  privileges  when  loaning  Ita 
money  not  enjoyed  generally  by  banks,  trust  companies  and  other  corpora- 
tions and  individuals.  We  are  of  opinion  that  the  provision  in  the  loan 
agreement  for  a  suriender  or  forfeiture  of  the  policy  upon  the  nonpayment^ 
of  the  Interest  upon  the  loan  is  void. 
The  judgment  of  the  circuit  court  is,  therefore^  aflSrmed. 


HOWARD  v.  LONDON  MANUB^ACTURING  CO. 

(Filed  March  11,  1903~Not  to  be  reported.) 

Judgment— Satisfaction— This  appeal  involves  the  question  as  to  whether 
the  lower  court  erred  in  setting  aside  an  endorsement  of  satisfaction  on  th» 
record  of  a  judgment  and  in  ordering  land  sold  to  satisfy  same.  Held— That 
the  proof  satisfies  the  court  that  the  judgment  had  been  satisfied,  and  the  en- 
dorsement of  satisfaction  properly  made  and  the  sale  of  land  improperly 
ordered  to  satisfy  the  judgment. 

W.  R.  Ramsey,  B.  B.  Golden,  E.  H.  Johnson  and  H.  G.  HasUewood  for^ 
appellant. 

Jas.  Sparks  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  February,  1895,  G.  L.  Troutman  recovered  a  judgment  against  B.   F. 
Howard  for  $158.48,  with  interest  and  cost,   and  for  the  enforcement  of  a. 
mortgage  lien  upon  the  tract  of  land  belonging  to  the  defendant  in  Laurel 
county,  Kentucky,  to  secure  the  payment  of  his  judgment.     A    short  time 
after  the  entry  of  this  judgment  B.  F.  Howard  sold  and  conveyed  this  tract 
of  land,  subject  to  the  judgment  of  Troutman,  to  his  father,  W.  M.  Howard, 
as  trustee,  for  his  seven  brothers  and  sisters,  most  of  whom   were  infants. 
After  this  transfer,  in  March,  1895,  W.  M.  Howard,  for  the  purpose  of  payinit 
off  this  judgment,  contracted  with  the  London  Manufacturing   Co.   to  sell 
and  deliver  to  them  sixty  thousand  feet  of  logs,  which  were  to  be  cut  from 
the  land,  and  by  agreement  with  MoKee,  the  manager  of  the  manuf lecturing 
company,  and  Sparks,  the  attorney  and  father-in-law  of  Troutman,  it  was 
agreed  that  the  manufacturing  company  should  pay  the  Troutman  judgment 
in  dressed  lumber  furnished  to  Troutman,  and  charge  its  value  to  Howard'a 
account  for  the  logs,  and  on  the  18tb  day  of  November,  18d5,  James  Sparks, 
as  attorney  for  Troutman,  endorsed  on  the  margin  of  the  record  of  the  judg- 
ment "satisfied    in  full.''    After  the  delivery  of  the  sixty  thousand  feet  or 
logs  originally  contracted  for,  Howard  continued  to  furnish  logs  to  the  com- 
pany until  be  claims  they  were  indebted  to  him  In  11,766.18,  on  which  they- 
paid  him,  including  the  Troutman  judgment,  $1,690.84,  leaving  a  balanoe^ 
due  to  him  of  $178.63.    On  the  other  hand,  the  company  claimed  that  It  had 
overpaid  W.  M.  Howard  for  the  logs  purchased  from  him  as  trustee,  exclud- 
ing the  Troutman  judgment,  and  in  September,  1899,  they  procured,  for  the- 
first  time,  a  written  assignment  to  them  of  this  judgment,  and  instituted 
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this  suit.  Id  whSoh  they  ask  that  the  endorsemeDt  on  the  Diargin  of  the 
jDdgmeDt  be  set  aside;  and  that  the  deed  from  B.  F.  Howard  to  W.  M. 
Howard,  trustee,  he  cancelled,  and  the  ]and  be  subjected  to  the  payment  of 
the  Trontman  judgment.  The  defendant  by  way  of  answer  relied  upon  the 
facts  recited  above.  The  question  at  issue  being  altogether  one  of  fact,  W. 
M.  Howard  testified  that  in  November,  1896,  after  the  delivery  of  a  good 
many  logs,  and  after  Troutman  had  received  the  dressed  lumber  contracted 
for,  he  asked  that  the  mortgage  be  released,  and  was  told  by  McKee  to  have 
Sparks  release  it;  that  he  immediately  went  to  see  Sparks  and  Sparks  said 
that  he  would  see  McKee  before  doing  so,  and  went  immediately  for  that 
purpose,  and  returned  in  a  few  moments,  and  then  went  with  him  to  the 
courthouse  and  endorsed  the  satisfaction  of  the  judgment.  Sparks,  in  his 
deposition,  ndraits  the  transaction  with  him  testified  to  by  W.  M.  Howard, 
and  further  says  that  when  he  went  to  see  McKee  that  he  understood  him 
to  say  that  the  judgment  had  been  settled  by  Howard  and  to  release  the 
lien,  and  that  he  did  so;  but  that  the  next  morning  McKee  told  him  that  he 
did  not  mean  that  the  judgment  had  been  paid,  but  only  that  arrangements 
had  been  entered  into  by  which  it  would  be  paid  by  Howard.  McKee  corrob- 
orates Sparks.  But  the  fact  remains  chat  no  steps  to  correct  the  alleged 
error  on  the  part  of  Sparks  entering  the  release  were  made  before  the  in- 
stitution of  this  suit,  some  four  years  later.  W.  M.  Howard's  statements  are 
fully  corroborated  by  W.  R.  Grant,  who  says  that  he  was  acting  as  sawyer 
for  the  London  Manufacturing  Co.  at  the  time  the  Howard  logs  were  manu- 
factured, and  that  McKee  told  him  that  he  had  agreed  to  take  logs  from 
Howard  and  furnish  dressed  lumber  to  pay  off  the  Troutman  judgment, 
and  that  the  judgment  had  been  fully  satisfied. 

Under  this  proof  the  trial  court  entered  a  judgment  subjecting  the  land 
to  the  payment  of  the  judgment,  and  the  manufacturing  company  became 
the  purchaser  at  the  price  of  their  debt,  interest  and  cost,  and  from  that 
judgment  defendant  appeals. 

We  are  of  the  opinion  that  the  decided  weight  of  the  evidence  in  the  case 
is  on  the  side  of  the  appellant.  All  the  parties  agree  that  Sparks,  as  attor- 
ney for  Troutman,  objected  to  Howaid's  cutting  the  timber  from  the  land 
mortgaged  to  secure  bis  client's  debt  until  satisfactory  arrangements  had 
been  made  to  secure  ics  payment  by  the  manufacturing  company,  and  this 
was  the  main  inducement  which  brought  about  the  arrangement  made  with 
appellee.  Nor  is  it  controverted  that  shortly  after  this  arrangement  was  en- 
tered into  Troutman  got  the  dressed  lumber  to  satisfy  his  judgment.  As 
the  logs  were  cut  from  the  land  of  the  Infant,  it  was  the  duty  of  their  father 
and  trustee  to  see  that  their  price  was  applied  first  to  the  extinguishment  of 
the  lien  against  the  land  Itself,  and  it  is  more  reasonable  to  believe  that  this 
course  would  have  been  adopted  by  both  appellant  and  appellee  than  that 
they  should  have  applied  the  price  of  these  logs  in  other  directions.  A 
debtor  has  always  the  right  to  designate  the  particular  indebtedness  to  which 
the  payments  made  by  him  are  to  be  credited.  We  are,  therefore,  of  the 
opinion  that  the  trial  court  erred  in  allowing  the  price  of  these  logs  to  be 
applied  to  other  indebtedness  due  by  Howard,  as  trustee,  to  the  appellant,  if 
■uch  in  fact  existed,  and  lea^e  the  lien  against  the  land  to  be  enforced  years 
after  it  had  been  stripped  of  what  constituted  its  chief  value. 
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For  reasoDS  iDdioatad  tbe  judgment  snbJeotiiiK  the  land  to  the  Troutman 
judgment  is  reversed  and  cause  remanded,  with  Instruction  to  set  aside  the 
sale  made  to  appellees  thereunder  and  to  cancel  their  deed  and  for  other 
steps  not  Inconsistent  with  this  opinion. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  GLASSCOCK,  &o. 

(Filed  March  11,  1903— Not  to  be  reported.) 

Damages— Bill  of  exceptions— Appellees  recovered  a  judgment  against  ap- 
X)ellant  for  damages  caused  by  negligence  of  appellant  in  causing  and  per- 
mitting oil  and  molaRBes  to  pollute  tbe  waters  of  an  artifical  lake  and  kill 
valuable  flsb  therein,  from  which  this  appeal  is  prosecuted.  It  is  insisted 
that  the  bill  of  exceptions  should  be  stricken  from  the  record.  The  admit- 
ted facts  are  that  at  the  term  of  court  at  which  the  judgment  was  rendered 
an  order  was  entered  reciting  that  a  bill  of  exceptions  was  tendered  and 
signed,  when  in  fact  no  bill  was  tendered  until  the  first  day  of  tbe  succeed- 
ing term.  It  is  claimed  that  this  was  in  accordance  with  the  practice  of  the 
judge  of  that  court.  Held— That  the  bill  of  exceptions  should  be  stricken 
from  the  record.  Sections  834  and  SS7,  Civil  Code  of  Practice,  provide  for 
extension  of  time  for  filing  bills  of  exceptions,  and  this  rule  can  not  be 
changed  by  any  rule  of  practice.  The  petition  stating  a  cause  of  action, 
the  judgment  is  aflSrmed. 

W.  H.  Marriott,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellant. 

Sprigg  &  Chelf  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

'  The  appellee,  S.  D.  Glasscock,  and  about  thirty  others,  fllf>d  their  petition 
in  the  Hardin  Circuit  Court  against  the  appellant,  alleging,  in  substance, 
that  they  were  the  joint  owners  by  purchase  of  a  certain  tract  of  land  lying 
near  Stephensburg,    in    Hardin    county,    Kentucky,    consisting    of  about 
twenty-seven   acres,  on   which  there  was  located  a  valuable  lake  of  water 
covering  about  twelve  or  fifteen  acre?  of  land,  and   that  their   intercFt  and 
ownership  therein  was  known  as  the  "Stephensburg  Lake  and  Improvement 
Co.;"  that  they  had  incurred  great  cost  and  expense  to  purchase  said  lake, 
to  remove  the  stumps,  trees  and  obstructions  from  said  lake;  to  stock  the 
same  with  all  kinds  of  choice  fish,  and  to  fit  up  the  same  as  a  desirable  fish- 
ing, bathing  and   boating  resort;  that  the  appellant,  by  and   through  its 
gross  nnirligence  and  carelessness,  caused  and   permitted   large  tanks  filled 
with  oil  and  molasses,  containing  many  thousand   gallons  thereof,  to  be 
thrown  from  the  cars  near  and  into  said  lake,  and  negligently  and  carelessly 
caused  and  permitted  the  oil  and   molasses  contained   in   the  tank  to  leak, 
run  and  flow  therefrom  into  the  lake:  to  poison  and  pollute  the  waters  thereof 
and  to  render  the  same  putrid,  offensive  and   unwholesome,  and  by  reason 
thereof  all  the  fish  therein,  about  twenty   thousand  pounds,  were  killed, 
smothered  and  destroyed,  and  rendered  the  lake  unfit  for  boating,  bathing 
and  fishing  purposes :  that  the  lake  has  been  thereby  rendered  totally  unfit 
for  any  purpose  whatever,  to  their  damage  in  the  sum  of  |9,0U0. 

Appellant  filed  answer,  traversing  each  and  every  allegation  contained  in 
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the  petition.  A  trial  was  had  and  the  Jury  returned  a  verdict  In  favor  of 
appellees  for  the  sum  of  $750,  on  wbioh  the  oonrt  rendered  Judgment  for  ap- 
pellees. Appellant  filed  reasons  and  moved  the  court  to  grant  it  a  new  trial. 
The  court  overruled  the  motion,  the  appellant  taking  all  proper  exceptions, 
«nd  the  case  is  now  here  on  appeal.  At  the  same  term  of  the  court  at  which 
this  judgment  was  rendered  there  appears  from  the  record  this  order: 
^'Came  defendant  hy  attorney  and  filed  herein  its  bill  of  exceptions  and 
statements  of  evidence,  which,  having  been  examined  and  approved  by  the 
oourt.  was  signed  and  made  part  of  the  record."  The  record  shows,  and  it 
Is  admitted,  that  the  bill  of  exceptions  and  statement  of  evidence  were  not 
filed  nor  signed  and  approved  by  the  judge  at  that  time,  n(ir  was  there  an 
-order  made  extending  the  time  for  filing  same  to  any  day  in  the  succeeding 
term ;  but  It  is  agreed  that  the  bill  of  exceptions  and  statement  of  evidence 
were  in  fact  signed  on  the  first  day  of  the  sncceeding  March  term  of  the 
court,  ovei  the  objection  of  appellees.  The  record  shows  that  appellant's 
counsel  and  the  court  claim  tbat  it  was  the  custom  of  that  court  to  make  an 
order  filing  such  bill  of  exceptions  and  statement  of  evidence  when  in  fact 
they  were  not  filed,  with  the  understanding  that  they  were  to  be  prepared 
and  approved  after  the  adjournment  of  the  court  and  dated  back  as  of  the 
<1ate  of  the  order  filing  same,  and  that  they  heard  no  objection  on  the  part 
-of  appellees'  counsel  to  such  a  proceeding  in  this  case.  Appellees'  counsel 
-contend  that  they  did  object. 

In  the  case  of  Newport  News,  &c.,  Co.  v.  Stavig,  98  Ey.,  534.  which 
Is  a  case  In  all  particulars  like  the  one  before  us,  the  couit  said:  '*The 
case  was  tried  at  the  January  term,  1893,  and  an  order  was  then  en- 
tered, stating  that  the  bill  of  exceptions  and  statement  of  evidence  were 
filed,  signed  by  the  judge  and  made  a  part  of  the  record.  But  at  the  suc- 
•ceed in g  April  term  an  order  was  made  to  the  effect  that  at  the  January  term 
no  such  bill  or  statement  had  in  fact  been  filed,  and  a  bill  and  statement, 
•over  the  objection  of  the  appellees,  were  then  filed  and  signed  by  the  judge  as 
•of  the  date  of  the  foimer  order.  While  this  is  said  to  have  been  the  practice 
in  that  circuit,  we  can  not  approve  it. 

The  law  provides  that  time  may  be  given  to  prepare  a  bill  of  exceptions, 
but  not  beyond  a  day  in  the  succeeding  term  to  be  fixed  by  the  court,  and 
unless  such  time  be  given  the  party  excepting  shall  prepare  and  file  his  bill, 
properly  signed,  during  the  term  at  which  the  judgment  becomes  final. 
These  are  the  plain  provisions  of  sections  834  and  887  of  the  Civil  Code,  and 
oan  not  be  changed  by  any  rule  of  practice.  To  the  Fame  efiect  is  19  Ky. 
Law  Rep.,  1300,  and  21  Ky.  Law  Kep.,  685.  For  these  reasons  the  motion  of 
appellee  to  strike  from  the  record  the  bill  of  exceptions  and  the  statement  of 
-evidence  must  be  sustained.  The  petition  states  a  cause  of  action  in  the 
plaintiffs,  and  without  a  bill  of  exceptions  and  statement  of  evidence  in  the 
record,  it  must  be  presumed  that  there  was  no  error  committed  on  the  trial. 

Wherefore,  the  judgment  is  affirmed. 


1938         gobman's  adm'b  v.  louisville  by.  oo. 
gorman's  adm'r  v.  louisville  ry.  co. 

(Filed  March  11,  1908— Not  to  be  reported.) 

Street  railways— Negliicence—lDStruotions— Thin  aotioD  was  brought  to  re- 
cover damages  for  the  death  of  a  child  six  years  of  age,  resultlDg  from  in- 
juries  received  while  she  was  attempting  to  cross  the  track  of  appellant  Id 
front  of  a  oar  in  an  unfrequented  part  of  the  city.  A  trial  resulted  in  & 
verdict  for  defendant.  On  appeal  it  is  insisted  that  the  court  erred  in  giv- 
ing instructions  defining  the  degree  of  care  required  to  be  exercised  by  a 
motormnn  to  prevent  injury  toa  child.  Held— That  the  court  properly  in- 
structed the  jury  that  ordinary  care  means  the  degree  of  care  usually  exer- 
cised by  ordinarily  careful  and  prudent  persons  under  the  same  or  similar 
eiroum stances.  Negligence  is  the  failure  to  exercise  ordinary  care.  Besides, 
the  instruction  offered  by  appellant  contained  substantially  the  same  defini- 
tion of  ordinary  care. 

W.  O.  Harris,  B.  K.  Marshall  and  O'Neal  &  O'Neal  for  appellant. 

Fairleigh,  Straus  &  Eagles  and  Kohn,  Baird  &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant's  intestate,  a  child  about  six  years  old,  was  killed  by  being  run 
over  by  one  of  appellee's  oars.  The  neighborhood  where  the  accident  oc- 
curred was  sparsely  settled.  There  was  not  a  crossing  ^t  the  point  where 
the  child  attempted  to  cross  appellee's  track  when  it  was  injured. 

Appellee's  motorman  testified  that  he  did  not  see  the  child  till  it  darted  in 
front  of  his  car;  that  a  large  four-horse  brick  wagon  was  just  ahead  and  to 
the  side  of  the  car  track,  and  as  it  passed  the  child  she  attempted  to  cross 
the  track.  The  evidence  was  conflicting,  touching  the  inotorman's  negli- 
gence, but  the  jury  returned  a  verdict  for  appellee.  The  only  question  pre- 
sented is  the  correctnesn  of  the  instructions.  The  court  told  the  jury  that  it 
was  the  duty  of  the  motorman  in  charge  of  the  cars  to  watch  the  street  in 
front  of  his  car,  so  tliat  he  might  avoid  injury  to  persons  upon  the  street,  if 
he  could  do  so  by  the  exercise  of  ordinary  care,  and  that  if  they  believed  from 
the  evidence  that  the  death  of  Catherine  Gorman  (appellant's  intestate)  was 
caused  by  the  failure  of  the  motorman  to  exercise  ordinary  care  to  discover 
her  peril  or  danger  from  his  cnr,  and  to  prevent  injuring  her,  the  law  was 
for  the  plaintiff.  The  gravamen  of  the  negligence  charged  in  the  pleadings,, 
and  pointed  out  in  the  proof,  was  that  the  motorman  had  negligently  failed 
to  keep  a^lookout,  and  because  of  that  fact  the  Injury  occurred.  The  duty 
of  the  motorman  is  stated  in  the  instruction  to  be,  first,  to  keep  such  a  look- 
out on  the  street  in  front  of  his  car  so  that  by  the  exercise  of  ordinary  oare 
in  operating  his  car  he  might  avoid  injury  to  others  using  the  street  at  the 
same  time;  second,  to  use  ordinary  care  to  discover  the  peril  or  danger  of 
such  others  as  might  be  attempting  to  use  the  street  at  that  point  when  the 
car  was  passing;  and,  third,  to  use  ordinary  care  to  prevent  Injuring  such 
one. 

Appellant  complains  because  a  higher  degree  of  care  was  not  required  of 
the  motorman.  Hh  argups  that  as  to  young  children  a  different  and  higher 
degree  of  care  is  owing  than  is  to  adults  under  similar  oiroura stances.  W» 
believe  that  is  true.     We  are  also  uf  opinion   that  the  instruction  given   by 
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the  oourii  deflDing  "ordinary  oare"  fairly  submitted  that  Idea  to  the  jary, 
tIx.  :  ** Ordinary  oare  means  the  degree  of  oare  usually  exercised  by  ordi- 
narily carefnl  and  prudent  persons  tinder  the  same  or  similar  olronm stances. 
Negligence  Is  the  failure  to  exercise  ordinary  care. 

It  might  be  impossible  to  lay  down  a  general  role  that  would  aptly  and 
minutely  define  the  care  to  be  exercised  under  every  conceivable  state  of  case, 
nor  would  It  be  wise  to  attempt  It.  What  would  amount  to  ordinary  oare  In 
operating  an  electric  oar  In  a  sparsely  settled,  unfrequented  part  of  a  city 
might  be  gross  negligence  in  a  much  used  down-town  thoroughfare.  And 
what  would  be  ordinary  care  toward  an  adult,  under  similar  circumstances, 
might  be  criminal  negligence  toward  an  infant  of  very  tender  years.  Or-^ 
dlnarily  careful  and  prudent  persons  regulate  their  conduct  by  the  differ- 
ence in  circumstances  surrounding  the  act.  This  is  generally  known  and 
recognized  of  all  people.  That  is  what  makes  it  ordinary  care.  So  when 
the  jury  were  instructed  that  the  motorman  must  regulate  his  conduct  in 
operating  the  car  by  the  standard  of  eonduct  and  caution  usually  exercised 
by  ordinarily  careful  and. prudent  persons  In  operating  electric  cars  in  such 
neighborhoods  where  small  children  were  likely  to  be  upon  the  streets,  hia 
full  legal  duty  was  stated. 

It  has  been  held  in  this  State,  and  we  believe  is  generally  held,  that 
operators  of  street  cars,  while  held  to  the  highest  degree  of  oare  toward  their 
passengers,  are  required  to  use  but  ordinary  care  towards  others  using  the 
streets.  (Passamaneck's  Adm'r  v.  Louisville  By.  Co.,  98  Ky.,  195;  L.  &  N. 
R.  B.  Co.  V.  Cummins'  Adm'r,  1^  Ky.  Law  Bep.,  68l(;  Louisville,  C.  &  L. 
B.  B.  Co.  V.  Goetz's  Adm'x,  79  Ey.,  449;  Sherman  &  Bedfleld  on  Negli- 
gence, section  486a;  Wood  on  Railroads,  section  338.)  If  they  discover  the 
peril  of  the  pedestrian,  it  Is  then  their  duty  to  exercise  the  highest  degree  of 
care  to  prevent  his  injury.  (Passamaneck's  Adm'r  v.  Louisville  By.  Co.,  98 
Ky.,  196;  By.  Co.  v.  Blades,  21  Ky.  Law  Bep.,  668.) 

But  whether  ihe  law  defining  the  degree  of  care  in  this  case  was  fully  and 
accurately  given  or  not  we  are  cf  the  opinion  that  the  error,  if  any,  would 
not  be  available  to  appellant  because  in  the  only  instruction  he  asked  for 
(and  which  was  embraced,  substantially,  by  those  given  by  the  court  of  its 
own  motion)  embodied  this  same  standard.  That  instruction  was:  "Al- 
though the  jury  may  believe  from  the  evidence  that  plaintiff's  intestate, 
Catherine  A.  Gorman,  was  guilty  of  negligence  which  contributed  to  cause 
the  injury  complained  of  in  this  suit,  yet  if  they  further  believe  that  the 
motorman  in  charge  of  the  car  did  see  her  in  time  to  have  prevented  the 
accident  by  ordinary  care  on  his  part,  or  if  they  believe  from  the  evidence 
that  he  could  by  the  exercise  of  ordinary  care  have  seen  her  In  time  to  so 
prevent  said  accident,  then  In  either  such  a  case  the  law  Is  for  the  plaintiff, 
and  the  jury  should  so  find." 

This  court  has  frequently  held  that  when  the  trial  court  is  induced  to  give- 
an  erroneous  instruction  the  error  can  not  avail  the  party  in  fault  on  ap^ 
peal.  (Union,  &o.,  Co.  v.  Hughes,  22  Ky.  Law  Bep.,  660;  First  National 
Bank  v.  Germania  Safety  Vault  &  Trust  Co.,  28  Ky.  Law  Bep.,  9124;  L.  Sc 
N.  B.  R.  Co.  V.  Penrod's  Adm'r,  24  Ky.  Law  Rep.,  61.) 

The  judgment  is  affirmed. 
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HERRING  ▼.  JOHNSTON. 

(Filed  Maroh  11,  1Q08-Not  to  be  reported.) 

Horaeatead— ExeoutioD— Husbaod  and  wife— Estoppel— A  common  law 
Judi^meDt  by  default  was  rendered  against  husband  and  wife  on  a  note  exe- 
<]nted  by  them  since  1894,  and  an  ezecntion  issued  thereon  which  was  levied 
^n  a  tract  of  land  belonging  to  the  wife,  and  at  the  sale  the  plaintiff,  a  bank, 
became  the  purchaser  for  less  than  two-thirds  of  its  appraised  value.  It 
-assigned  its  purchase  to  appellee,  its  attorney,  and  the  wife,  the  appellant, 
brought  this  action  to  set  aside  the  sale  and  deed  on  several  grounds.  She 
Insists  that  she  was  only  suroty  on  the  note  for  her  husband,  and  had  never 
«et  apart  her  real  estate  by  mortgage  or  deed  to  secure  the  payment  of  the 
debt.  Held— That  having  suffered  judgment  to  go  against  her  by  default, 
the  court  will  presume  that  it  was  for  her  debt.  The  defense  that  she  was 
surety  only  was  one  which  she  might  have  pleaded  in  the  former  action. 
Failing  to  do  so,  she  is  now  estopped.  She  alleges  that  she  was  prevented 
by  appellee  from  redeeming  her  land.  Held— That  no  offer  by  her  or  any 
one  for  her  having  been  made  until  after  the  tii^ie  for  redemption  had  ex- 
pired, and  the  agreement  on  the  part  of  the  iMink  to  permit  the  redemption 
was  without  consideration  and  unenforceable.  She  insists  that  she  was  en- 
titled to  a  homestead  in  the  land,  and  that  none  had  been  set  apart  to  her. 
Held— That  she  is  entitled  to  have  a  homestead  set  apart  to  her  out  of  her 
land  as  the  family  residence  was  on  her  land.  Although  it  is  the  duty  of 
the  husband  to  provide  a  home  for  the  family,  if  he  fall  to  du  so  she  may 
^laim  a  homestead  out  of  her  own  land.  An  abandonment  of  the  homestead 
for  temporary  purposes  only  does  not  prevent  her  from  claiming  same  as 
exempt.  The  statute  having  enlarged  the  responsibility  of  married  women 
as  to  debts,  it  is  but  fair  and  just  that  her  rights  to  exemptions  should  be 
•enlarged. 

W.  I.  Williams  for  appellant. 

J.  W.  Alcorn  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

A  common  law  judgment  was  rendered  against  appellant,  Myrtle  Herring, 
and  her  husband,  James  Herring,  at  the  suit  of  the  CltlKens  National  Bank 
of  Lancaster.  An  execution  Issued  upon  the  judgment,  directed  to  the  county 
of  Garrard,  was  levied  upon  the  tract  of  land  owned  by  appellant.  At  the 
sale  the  bank  became  the  purchaser  at  less  than  two-thirds  of  the  appra]{«d 
value  of  the  land.  Appellant  failed  to  redeem  within  the  year  allowed  by 
the  stHttite.  Subsequently  the  bank  sold  the  land  and  the  sheriff  conveyed 
it  to  appellee,  who  had  been  the  bank's  attorney  In  the  above-named  suit. 

This  suit  was  brought  by  appellant  to  set  aside  the  sale  and  to  cancel  the 
sheriff's  deed,  upon  three  grounds: 

1st.  That  the  judgment  under  which  the  land  was  sold  was  rendered  upon 
a  note  executed  by  her  and  her  husband,  being  the  debt  of  her  husband,  that 
she  had  signed  the  note  as  surety  only,  and  that  she  had  never  set  apart  by 
deed  of  mortgage  or  other  conveyance  any  part  of  her  estate  to  secure  the 
payment  of  the  debt. 

2d.  That  the  judgment  creditor,  the  Citizens  National  Bank,  granted  the 
privilege  of  redeeming  the  land  for  the  payment  of  the  deht,  and  that  she 
was  prevented  from  doing  so  by  the  acts  of  appellee  Johnston^ 
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8d.  That  she  was  entitled  to  a  homestead  In  the  land  at  the  time  of  the> 
sale,  and  that  none  had  been  set  apart  to  her. 

We  are  of  opinion  that  the  first  ground  relied  npon  is  nnavalllnff.  Under 
the  act  of  1804,  .Motions  81B7-2128,  Kentnoky  Statutes,  a  married  woman  la 
given  the  power  to  contract  debts  on  her  own  behalf,  and  to  sue  and  be  sued 
as  though  she  were  single.  Having  suffered  the  judgment  to  go  against  her 
in  that  action,  the  court  will  presume  that  it  was  for  her  debt;  or,  in  other 
words,  she  was  concluded  by  the  judgment  in  that  action.  The  defense- 
that  she  was  surety  only  on  the  debt  was  one  which  she  might  have  pleaded 
in  the  former  action.  Failing  to  do  so,  under  familiar  principle,  she  is  now 
estopped.    (Wren  ▼.  Ficklin,  22  Ey.  Law  Rep.,  1085.) 

As  to  the  second  ground,  it  appears  that  the  agreement  of  the  bank  to  allow 
appellant  to  redeem  was  made  after  her  right  of  redemption  had  expired.  It 
was  a  voluntary  parol  agreement,  without  consideration,  and  not  binding 
upon  either  party.  The  bank  could  not  have  enforced  it  against  her,  and 
she  consequently  can  not  now  enforce  it  against  the  bank  or  its  vendee.  We 
are  furthermore  satisfied  that  the  agreement  was  never  had  with  the  bank 
by  appellant,  or  at  her  instance,  or  with  her  knowledge.  Two  of  her 
brothers-in-law  volunteered  to  redeem  the  land  from  the  bank.  The  bank 
ofiQoials  supposed  it  was  for  appellant.  Whether  these  brothers-in-law  in- 
tended to  give  appellant  the  benefit  of  their  assignment  from  the  bank,  bad 
they  procured  it,  is  not  material  now,  because  we  are  satisfied  from  the  evi- 
dence that  they  had  waived  any  claim  they  might  have  had  to  buy  the  land 
by  their  failure  to  comply  within  the  time  fixed  by  the  bank's  proposition. 
Nor  do  we  see  anything  in  the  record  that,  properly  construed,  can  reflect 
upon  the  fair  dealing  and  proper  conduct  of  appellee  in  the  premises. 

Appellant  at  the  time  of  the  levy  of  the  execution  upon  her  land,  and  of 
its  sale  thereunder,  was  a  married  woman  with  a  family.  The  family  was 
composed  of  appellant,  her  husband  and  a  number  of  infant  children.  Ap- 
pellant was  the  debtor  in  this  case.  She  was  so  treated  by  the  bank.  By 
suffering  the  default  judgment  upon  the  note,  we  have  just  held  that  she  so 
admitted  herself.  The  statute  (section  1702,  Kentucky  Statutes)  exempts 
from  ordinary  debts  a  homestead.  Unlike  the  statutes  of  many  of  the  States, 
this  exemption  is  not  to  "the  head  of  the  family,"  nor  to  the  '* householder,*' 
but  it  is  *'so  much  land,  including  the  dwelling  house  and  appurtenancea 
owned  by  the  debtors,  who  are  actually  bona  fide  housekeepers,  with  a  fam- 
ily, resident  in  this  Commonwealth,  as  shall  not  exceed  in  value  $1,000." 

It  is  true  where  the  husband  is  living  he  Is  still  bound,  notwithstanding 
the  removal  of  the  most  of  the  former  legal  disabilities  of  married  women, 
to  provide  a  home  and  support  for  his  family,  his  wife  Included.  But  many 
of  them  do  not  do  it.  Married  women  have  been  given  more  and  more  rights 
over  their  property,  and  more  power  to  contract  and  trade  as  if  single.  The 
design  of  the  legislature  has  been  to  enlarge  their  opportunities  and  priv- 
ileges to  the  end  that  their  conditions  might  be  Improved.  It  could  never 
have  been  their  purpose  to  give  married  women  the  almost  unrestricted  right 
to  contract  debts,  and  not  to  afford  to  them  the  same  exemptions  from  debt 
that  are  given  to  men.  If  the  woman  assumes  debts,  having  a  family,  she 
ought  to  be,  and  is,  entitled  to  just  the  same  exemptions  as  a  man  with  & 
family.    If  her  husband  can  not,  or  will  not,  support  her  and  her  children^ 


1942  king's  adm'b  v.  c,  p.  and  a.  by.  oo. 

«he  must  do  It  herself.  WbeD  she  beoomes  the  debtor,  the  statute  Is  for  her 
proteotioD,  aod  for  the  protection  of  those  dependent  upon  her.  (Waples* 
Homestead  and  Exemptions,  126. )  The  legislature  has  expressly  reoognlsed 
that  the  married  woman  may  own  a  "homestead"  in  her  own  right  by  sec- 
tion 1708  of  the  Kentucky  Statutes,  providing  that  "the  homestead  of  a 
woman  shall,  in  like  manner,  be  for  the  use  of  her  surviving  husband  and 
her  children,"  etc.  (Hemphill  v.  Haas,  &o.,  88  Ky.,  492;  Ellis  v.  Davis,  90 
Ky.,  183.) 

We  are  of  opinion  that  appellant  was  entitled  to  the  homestead  exemptions 
provided  by  section  1702  unless  she  had  abandoned  it.  It  is  not  necessary 
to  determine  now,  and  we  do  not  decide,  that  both  the  wife  and  her  hus- 
band are  entitled  each  to  a  separate  homestead  of  11,000  in  their  lands  re- 
spectiveiy.  That  question  is  not  presented  in  this  case,  although  the  hus- 
band owned  a  small  tract  of  land  adjoining  his  wife's,  but  without  a 
dwelling  house  on  it,  and  which  had  never  been  occupied  by  either  of  them 
as  a  homestead.  It  was  claimed  that  appellant  had  abandoned  her  home- 
stead. The  facts  on  this  point  are  shown  to  be  that  a  short  while  before  the 
levy  of  the  execution  she  removed  from  the  premises  in  question,  which 
were  situated  in  a  remote  country  neighborhood,  to  the  city  of  Danville. 
She  testified  that  this  removal  was  temporary  only,  and  was  for  the  express 
purpose  of  availing  her  children  of  educational  advantages  not  to  be  had  io 
their  country  location :  that  she  intended  to  return  to  her  home.  Whether 
she  had  abandoned  that  intention  since  the  execution  sale  does  not  appear 
to  us  .to  be  luaterial  to  this  case.  It  was  held  in  Cincinnati  Leaf  Tobacco 
Warehouse  Co.  v.  Thompson,  105  Ky.,  027  (20  Ky.  Law  Rep.,  1439),  that  such 
«  temporary  removal  by  the  debtor  was  not  an  abandonment  of  his  home- 
stead. We  are  of  opinion  that  the  circuit  court  erred  in  denying  appellant 
a  homestead  in  the  premises. 

The  judgment  is  reversed  and  cause  remanded,  with  direction  to  enter  a 
judgment  in  favor  of  appellant  cancelling  the  sheriff's  deed  to  appellee  and 
the  sale  under  the  execution. 


KING'S   ADM'R  v.  COVINGTON,   FLEMINGSBURG  AND   ASHLAND 

RY.  CO. 

(Filed  March  11,  1903-Not  to  be  reported.) 

Railroads— Negligence— Appellant,  as  administrator  of  K.,  brought  this 
action  to  recover  damages  for  injuries  received  by  him  while  In  the  employ 
of  appellee;  that  he  was  watchman,  and  it  was  also  his  duty  to  aid  in  re- 
placing cars  on  the  track  that  might  be  derailed  under  direction  of  appel- 
lant's managei;  that  on  the  day  be  received  the  injuries  he  was  directed  to 
board  a  hand  oar  and  go  to  help  about  a  car  that  was  derailed;  that  after  be 
started  the  manager  had  a  large  heavy  truck  filled  with  men  and  started  to 
the  same  place;  that  the  truck  was  following  close  behind  the  hand  oar  and 
had  no  breaks  on  it;  that  while  the  hand  car  was  going  down  a  grade,  on 
account  of  the  defective  track,  the  hand  car  became  derailed,  throwing  K.  on 
the  track,  infiicting  serious  injuries^  and  that  before  he  could  get  off  the 
track  the  truck  ran  over  him  and  killed  him.  A  demurrer  was  sustained  to 
the  petition  and  petition  disniisseJ,  from  which  this  appeal  is  prosecuted. 
Held— That  the  petition  states  a  cause  of  action,  showing  gross  negligence  on 
the  part  of  those  in  charge  of  the  truck. 
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"W.  G.  DearlDg  and  G.  A.  Gasaidy  for  appellant. 
John  P.  MoGartDey  for  appellee. 
Appeal  from  FlemlDg  Gircuik  Goart. 
Opinion  of  the  oonrt  bj  Gblef  Jnstioe  Bornam. 

The  plaintiff,  Amelia  King,  as  administrator  of  P.  H.  King,  Institated 
this  suit  against  the  defendant,  the  Govington,  Flemingsburg  &  Ashland 
By.  Go.,  to  recover  damages  for  the  death  of  her  husband,  which  resulted 
from  injuries  received  on  the  railroad  of  appellee  while  he  was  in  their  em- 
ploy. A  general  demurrer  was  interposed  and  sustained  to  her  amended 
petition,  and  plaintiff  declining  to  plead  further  her  petition  was  dismissed, 
and  she  has  appealed. 

The  petition  alleges  in  sabstance  that  plaintiff's  Intestate,  P.  H.  King, 
was  in  the  employ  of  the  defendant  as  night  watchman;  and  that  in  addi- 
tion thnreto,  when  required,  he  assisted  in  putting  engines  and  oars  which 
bad  been  derailed  back  on  the  track;  that  on  the  13th  of  May,  1901,  one  of 
the  defendant's  trains  ran  off  the  track  between  Flemingsburg  and  Poplar 
Plains,  and  that  by  direction  of  defendant's  manager  he  started  on  a  down 
grade  on  a  band  car  from  their  engine  bouse  towards  the  place  of  derailment 
of  the  train ;  that  shortly  afterwards  the  manager  had  a  large  truck,  weigh- 
in  about  4,000  pounds,  which  was  not  equipped  with  brakes  or  other  appli- 
ances of  any  kind  for  stopping  it,  placed  upon  the  track,  loaded  it  with  loen 
and  started  it  in  the  same  direction  in  which  the  car  on  which  he  was  riding 
was  going;  and  that  while  the  hand  car  on  which  he  was  was  passing  over 
a 'long  and  high  trestle  at  a  rapid  rate,  it  came  to  a  point  on  the  road  where 
the  rails  on  the  track  were  not  properly  joined  or  alligned,  and  in  conse- 
quence thereof  the  hand  oar  suddenly  jumped  the  track,  throwing  him  off 
on  the  roadbed,  and  that  before  he  could  get  off  the  heavy  truck,  which 
was  following,  ran  over  him,  inflicting  injuries  from  which  he  shortly  died. 

The  demurrer  admits  that  plaintiff's  intestate  was  in  the  employ  of  the 
company  and  that  his  duty  required  him,  when  called  upon  by  his  superior, 
to  go  to  the  assistance  of  derailed  trains;  that  in  obedience  to  a  request  from 
the  manager  of  the  road  he  was  on  his  way  to  the  scene  of  the  wreck  on  a 
hand  car,  and  that  it  left  the  track  by  reason  of  its  defective  condition ;  and 
that  he  was  thrown  upon  the  track  and  seriously  injured ;  and  that  before 
he  could  escape  a  heavy  truck,  loaded  with  men  destined  for  the  same  place, 
and  for  the  same  purpose,  which  was  not  equipped  with  brakes  of  any  kind, 
ran  over  him  and  killed  him.  In  our  opinion  this  petition  states  a  good 
cause  of  action.  If  its  averments  are  true,  it  was  plaintiff's  intestate's  duty 
to  obey  the  orders  of  defendant's  manager  on  the  occasion  in  question;  and 
if  In  coDseqiipnce  thereof  he  was  injured,  either  on  account  of  the  defective 
condition  of  the  track  or  because  of  the  company  choosing  to  send  a  heavy 
truck  without  brakes  after  him  on  a  down  grade,  so  close  to  the  hand  car  on 
which  he  was  traveling  as  to  make  it  impossible  for  those  in  charge  of  the 
truck  to  arrest  its  progress  in  time  to  have  avoided  injuring  hiiu,  the  com- 
pany was  guilty  of  gross  negligence. 

For  the  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded, 
^ith  instructions  to  overrule  the  demurrer. 
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COMMONWEALTH  v.  HAMILTON'S  TRUSTEE.  &o. 

(Filed  March  11,  1908— Not  to  be  reported.) 

ABsesBment  for  tazatioD— Statute  of  limitation— Id  1897  the  auditor's  ageDt 
flled  a  BtatemeDt  in  the  Fayette  County  Court,  allefflng  that  470  acres  of 
land  had  been  omitted  to  be  aaflesBed  for  the  year  1896,  and  caused  Bummona 
to  be  issued  thereon  against  ''Mrs.  Emma  Hamilton,  trustee  for  Archie 
Hamilton,"  which  was  executed  upon  her.  The  proceeding  was  continued 
until  1901,  when  summons  was  issued  against  her  individually  and  as  guar- 
dian of  Archie  L.  and  Amelia  Hamilton,  and  against  the  Infants  to  show 
cause  why  the  assessment  of  said  land  should  not  be  made  for  1896.  The 
county  court  assessed  the  property  for  1896,  and  an  appeal  was  proseouted  to 
the  circuit  court,  where  the  proceeding  was  dismissed.  Held— That  the 
lower  court  properly  dismissed  the  proceeding  as  to  all  except  Mrs.  Emma 
Hamilton,  under  section  4021,  Kentucky  Statutes,  for  the  reason  that  more 
than  five  years  had  elapsed  after  failure  to  assess  the  property  before  the 
proceedings  were  coinmeitced  against  them.  But  as  to  Mrs.  Hamilton  the 
proceedings  were  begun  against  her  in  time,  and  as  she  was  the  owner  of 
the  first  freehold  in  one-third  of  the  land  she  is  bound  for  the  payment  of 
the  taxes  thereon  under  section  4049,  Kentucky  Statutes.  Although  she  was 
described  in  the  proceeding  as  trustee,  she,  in  her  individual  oapaolty,  waa 
the  only  defendant  in  those  proceedings. 

H.  T.  Duncan,  Jr.,  for  appellant. 

Morton,  Darnall  &  Morton  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  was  a  proceeding  begun  in  the  Fayette  County  Court  by  the  auditor's 
agent  to  cause  the  assessment  for  taxation  of  470  acres  of  Ifind  belonging  to 
the  appellees,  valued  at  130,000,  which  had  been  omitted  to  be  assessed  for 
the  year  1895.  It  had  been  regularly  assessed  before  that  year  and  ever  since 
at  that  price.  It  seems  that  Ihe  omission  for  that  year  was  caused  by  a 
change  of  trustees  for  the  estate  of  Archie  L.  Hamilton. 

On  the  14th  day  of  August,  1897,  the  auditor's  agent  filed  with  the  county 
court  a  statement  alleging  that  the  470  acres  of  land  had  been  omitted  to  be 
assessed  for  the  year  1895,  and  caused  summons  to  be  issued  thereon  against 
"Mrs.  Emma  Hamilton,  trustee  of  Archie  Hamilton,"  which  was  executed 
by  the  sheriff  upon  her.  The  proceeding  was  continued  from  that  time  until 
January  24,  1901,  when  the  auditor's  agent  filed  an  amended  statement  with 
the  county  court  and  caused  a  summons  to  be  issued  thereon  against  Mrs. 
Emma  Hamilton,  the  Security  Trust  and  Safety  Vault  Co.,  Mrs.  Emma 
Hamilton,  guardian  of  Archie  L.  and  Amelia  Hamilton,  and  Archie  and 
Amelia  Hamilton,  to  appear  and  show  cause  why  the  land  should  not  be 
assessed  for  the  year  1895  at  the  price  named.  They  all  appeared,  and  on  a 
hearing  of  the  case  the  countycourt  assessed  the  property  in  accordance  with 
the  statements  of  the  auditor's  agent,  and  from  that  order  the  defendants 
there,  appellees  here,  appealed  to  the  circuit  court,  and  that  court  sustained 
their  defense  and  dismissed  the  proceedings,  from  which  judgment  the  Com* 
monwealth  appealed  to  this  court. 

We  are  of  the  opinion  that  the  lower  court  was  correct  in  dlBmlBsing  the 
proceedings  against  all  the  defendants  except  Mrs.  Emma  Hamilton,  for  the 
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ToasoD  that  more  than  five  years  bad  elapsed  after  the  failure  to  aesess  the 
property  before  the  prooeedln^s  were  oomxxraDoed  agalDst  tbem.  Seotion 
4081  of  the  statutes  reads  as  follows:  *  *  *  ''WbeD  any  laDds  or  improve- 
meots  shall  sot  be  assessed  in  auy  ooe  year,  it  may  be  assessed  retrospeotively 
Id  the  manner  provided  by  law  for  that  year,  at  any  time  not  later  than  five 
years  thereafter. ' ' 

But  the  court  erred  in  dismissing  the  proceedings  as  to  Mrs.  Emma  Ham- 
ilton, it  appearing  from  the  reoord  that  she  owns  a  dower  interest  of  one> 
third  in  the  land,  and  she  should  pay  the  taxes  thereon.  The  proceedings 
were  commenced  against  her  in  the  year  1807,  and  she  was  summoned  to 
answer  the  proceedings.  It  is  true  that  she  was  summoned  as  "Mrs.  Emma 
Hamilton,  trustee  of  Archie  Hamilton,'*  but  the  words  ''trustee  of  Archie 
Hamilton"  were  only  descriptive  of  the  person,  and  she  in  her  individual 
capacity  was  the  only  defendant  in  those  proceedings.  The  record  shows 
that  the  proceedings  were  continued  at  her  request,  and  no  further  steps 
were  taken  until  January,  ItiOl,  when  the  auditor's  agenfe  filed  an  amended 
statMoent,  giving  a  more  perfect  de8crix>tion  of  the  property  and  the  owner- 
ship therein,  in  nowise  changing  the  cause  of  action  as  to  her  except  to  de- 
crease her  liability  for  the  taxes  from  the  whole  to  one- third. 

Section  4049  of  tbe  Kentucky  Statutes  is  as  follows:  "Real estate,  or  any 
interest  therein,  shall  be  listed  in  the  county  or  district  where  situated, 
against  the  owner  of  the  first  freehold  estate  therein."    *    *    * 

The  appellee,  Mrs.  Emma  Hamilton,  owning  tbe  first  freehold  in  one-third 
of  the  land,  is  bound  for  the  payment  of  the  taxes  thereon.  But  even  if  she 
had  given  in  the  whole  of  the  survey  for  taxes,  having  no  interest  therein 
except  as  to  one  third,  Euoh  action  by  her  would  not  have  been  binding  upon 
the  children  or  remaindermen.  (Payne,  &o.,  By  Guardian  v.  Arthur,  Trus- 
tee, 16  Ey.  Law  Rep. ,  785. ) 

For  these  reasons  tbe  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


RICE  &  TURNER  v.  STRANGE,  &c. 

(Filed  March  11,  1003— Not  to  be  reported.) 

Wills— Power  of  Executor  to  borrow  money— A  married  woman  devised  to 
her  children,  who  were  Infants,  all  of  her  property,  consisting  of  a  tract  of 
seventy  four  acres  of  land,  farming  implements,  live  stock  and  household 
furniture.  The  will  contained  this  clause:  "I  want  my  husband,  David 
Strange,  to  have  charge  of  all  of  the  above  property,  both  real  and  personal, 
to  keep  and  use  to  the  best  advantage  lor  ihe  Lifiifnt  of  my  children  during 
his  lifetime,  and  at  his  death  to  be  soiil  mux  tliu  iuuiiey  to  be  divided  amongst 
tbe  live  children  equally."  Appellant  brought  this  suit  to  collect  a  loan  of 
$250  made  to  the  husband,  alleged  to  have  been  made  for  the  benefit  of  the 
children.  Held— That  tbe  husband  held  the  land  as  executor,  and  had  no 
authority  as  such  to  charge  it  by  taking  a  loan  on  same. 

D.  T.  Edwards  for  appellants. 

Richard  Godson  for  appellees. 

Appeal  from  Woodford  Circuit  Court. 

vol.  24—123 
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Opinion  of  the  oour6  by  Judge  O'Bear. 

The  will  of  Georgia  Belle  Strange  devised  to  her  children,  who  were  In- 
fants, all  of  her  property,  consisting  of  a  email  tract  of  about  seventy-four 
acres  of  land,  farming  implements,  some  live  stock  and  household  furniture. 
The  will  contained  this  clause:  "I  want  ray  husband,  David  Strange,  to 
have  charge  of  all  the  above  property,  both  real  and  personal,  to  keep  and 
use  to  the  best  advantage  for  the  benefit  of  my  children  during  his  lifetime, 
and  at  his  death  to  be  sold,  and  the  money  to  be  divided  amongst  the  five 
children  equally  as  aforesaid." 

It  is  averred  that  appellants  loaned  and  advanced  $350  to  David  Strange, 
as  executor  of  his  deceased  wife's  estate,  to  enable  him  to  care  for  and  pre- 
serve the  tobacco  crop  raised  by  him  on  the  said  premises,  and  to  enable  him 
to  procure  seed  to  sow  wheat  upon  a  portion  of  the  land.  It  was  stated  in 
the  petition  that  the  estate  had  no  money  or  means  with  which  to  care  for  the 
tobacco  crop  and  to  6f*ed  the  land;  and  that  it  was  necessary  that  the  means 
be  procured  to  preserve  the  estate  to  its  benefloiaries.  This  money  was  fur- 
nished within  about  eighteen  months  after  the  datn  of  the  will.  This  suit 
was  brought  to  subject  the  estate  to  the  payment  of  the  above-named  sum, 
upon  the  theory  that  the  executor,  as  trustee,  had  the  power  and  was  under 
the  duty  to  operate  the  farm,  and,  if  neces(iary,  to  Incur  this  liability  and 
make  it  a  charge  upon  the  land  and  other  estate.  The  court  is  of  opinion 
that  David  Strange  held  the  estate  at  the  time  he  borroi^d  the  money  as  ex- 
ecutor, and  not  as  testamentary  trustee.  (Johnson  v.  Fuquay,  1  Dana,  614; 
Warfleld  v.  Brand's  Adm'r,  18  Bush,  77.) 

An  executor  has  no  power  to  bind  the  estate  represented  by  him  by  bor- 
rowing money  for  its  use  unless  he  is  authorized  to  do  so  by  the  will,  or  in 
particular  instances  by  an  order  of  a  court  of  competent  jurisdiction.  An 
executory  contract  of  an  exeoutor  or  administrator,  if  made  on  a  new  and 
independent  consideration' moving  between  the  promisee  and  the  personal 
representative  as  promisor,  is  the  latter's  personal  contract,  andean  not,  in 
the  absence  of  authority  given  by  the  statute  or  ttiewill  of  the  decedent,  bind 
the  estate.  The  estate  is  not  bound,  nut  so  much  because  of  lack  of  consid- 
eration as  for  the  want  of  power  in  the  personal  representative  to  bind  it  in 
that  character  of  transaction. 

The  judgment  of  the  'circuit  court  sustaining  a  demurrer  of  the  guardian 
ad  litem  to  the  appellant's  p«>tition,  and  dismissing  it,  is  affirmed. 


KING  &  KING  V.  BALiiOU. 

(Filed  March  11,  1903— Npt  to  be  reported.) 

Husband  and  wife— Agents— Specific  performance  Of  contract— A  married 
woman  being  a  member  of  a  firm  had  the  right  to  make  a  contract  for  the 
purchase  of  land  under  section  2128,  Kentucky  Statutes,  whether  her  hus- 
band approved  of  it  or  not  and  whether  her  partner  approved  of  It  or  not, 
and  where  there  was  a  mistake  in  the  deficription.  of  the  lot  bought  a  court 
of  equity  has  the  right,  in  a  suit  for  specific  performance  of  eontract,  toour- 
lect  the  mistake  and  give  judgment  for  the  balance  of  the  purchase  money 
due. 

O.  H.  Waddle  for  appellants.  ''  ' ' 
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1¥.  A.  Morrow  for  appellee. 
Appeal  from  Palaeki  CiroDit  Court. 
Opinion  of  the  conrt  by  Judge  O'Rear. 

Appellee  sold  to  appellants  two  lots  of  land  in  the  town  of  Burnside,  and 
«zeotited  a  bond  for  title.  The  purobaie  money  was  not  tben  paid.  This 
«u1t  was  by  appellee  to  ooUeot  the  balance  of  the  purchase  money  owing, 
and  to  oorreot  what  he  alleges  was  a  mistake  in  the  bond  for  title.  The 
transaction  took  place  between  a  brother  of  appellee,  representing  him  as 
-bis  agent,  and  a  member  of  the  firm  of  appellants.  The  agent  wrote  appel- 
lee that  he  had  sold  to  appellants  two  lots  in  Burnslde  for  $186.  Appellee 
drew  up  and  signed  the  bond  for  title,  in  which  he  described  the  lots  as  being 
in  the  town  of  Barnside,  one  on  the  north  of  the  depot  and  the  other  on  the 
South.  The  evidence  Is  conclusive  that  the  agent  did  not  sell,  nor  did  ap- 
pellants buy,  the  last  named  lot,  nor  did  either  of  the  parties  to  the  trade 
unXlerstand  that  lot  was  included.  This  mistake  seems  to  have  grown  out 
of  the  trader*s  calling  the  first  named  lot  "lying  on  both  sides  of  the  rail- 
road" two  lots,  while  appellee  regarded  it  as  one  lot  only. 

Appellee's  agent  testifies  to  the  particulars  of  the  sale,  and  says  that  the 
bond  mistakenly  Includes  a  lot  not  intended  to  be  sold.  The  member  of  the 
firm  with  whom  the  trade  was  made  did  not  testify.  Instead,  another,  the 
general  manager  of  appellant  firm,  testified  that  he  eze.'iuted  the  note,  and 
that  the  purchase  was  made  subject  to  his  ratification ;  that  appellant  firm 
Is  composed  of  the  wife  and  the  sister-in-law  of  the  manager;  that  when  his 
wife  reported  that  she  had  bought  the  lot  she  did  not  claim  to  have  bought 
the  one  south*of  the  depot;  that  when  he  saw  the  bond  he  approved  the  pnr- 
ohase,  relying  on  its  recitals.  He  says  that  his  wife  wanted  to  buy  the  lot, 
but  that  he  did  not. 

While  an  agent  may  buy  subject  to  his  principal's  ratification,  when  the 
principal  buys  it  is  immaterial  whether  the  agent  ratifies  or  approves  it,  or 
does  not.  Where  a  married  woman  is  in  business  on  her  own  account  under 
the  statute  now  In  force  (section  2128,  Kentucky  Statutes),  she  can  buy  land 
«nd  bind  herself  and  her  estate  for  it,  even  though  her  husband  disapproves 
the  transaction.  It,  therefore,  appears  that  the  understanding  appellants' 
agent  had  about  the  trade  was  not  material,  as  be  was  not  making  it.  But, 
appellee's  agent  and  the  purchaser,  Mrs.  King,  having  agreed  about  the  lot, 
and  the  bond  containing  an  unquestioned  mistake  as  to  one  of  the  lots 
named,  the  circuit  court  properly  corrected  the  error  and  rendered  judgment 
for  the  balance  of  the  unpaid  purchase  money. 

Judgment  affirmed,  with  damages. 


iwt  »p  tm^^^^iAm 
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,.    (Jailed  Marob'12,.1.9^-TNottab& reported.) 

Title  — Bvldeb^e—' Appall  ants  broupfbt  this  action  to  recover  damages 
against  appellees  for  cutting  anpd'desttdying  timber  on  land  claimed  by  ap- 
pellants. The  answer  denies  that  appellants  own  the  land.  At  the  close  of 
-appellants  evidence  the  court  gave  a  peremptory  instruction  for  appellees, 
from  which  this  appeal  is  prosecuted.    Held—That  the  court  properly  gave 
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an  iDstruotloD  to  find  for  defendants  as  appellants  failed  to  produce  in  eTl^ 
denoe  the  deed  under  wblob  tbey  claimed.    A  nsap  in  tbe  record  wbioh  wa» 
not  introduced  in  evidence  on  the  trial  can  not  be  considered  on  appeal. 
Said  map  was  incompetent  as  evidence  as  no  evidence  was  introduced  to- 
show  that  tbe  notes  from  which  the  map  was  made  were  correct  or  true. 

Hall  &  Baker,  David  Hays,  W.  F.  Hall  and  Ira  Fields  for  appellants. 

J.  6.  Forrester  for  appellees. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Barker. 

Tbe  appellants,  David    Hays  and  Jonathan  L.  Holcomb,  instituted  thl*- 
action  in  tbe  Letcher  Circuit  Court  against  the  appellees,  D.  D.  Ison  and 
Jesse  Holcomb,  to  recover  damages  for  a  trespass  alleged  to  have  been  oono- 
mitted  by  them   on   tbe  property  of  appellants.     Tbe  petition  states  thai- 
David  Hays  and  Jonathan  L.  Holcomb,  '*atall  times  on  and  after  the  6tb 
day  of  October,  1899,  were,  and  are,  the  owners  of  about  two  hundred  poplar,, 
ash  and  cucumber  trees  standing  on  the  land  of  John  Holcomb.    These  lands 
are  situated  in  Letcher  county,  Kentucky."    Then  follows  a  description  by 
metes  and   bounds,  "that  tbe  defendants,  D.  D.  Ison  .and  Jesae  Holcomb, 
by  themselves,  agents  and  employes,  on   the  9tb  day  of  October,  1899,  and 
since  plaintiff's  purchase  of  said  timber,  unlawfully,  forcibly  and  without 
right,  entered  upon  said  land  and  cut  down  117  of  said  trees,  to  plaintiff's- 
damage  in  the  sum  of  t600. " 

The  auswer  of  appellees,  who  were  defendants  below,  puts  in  issue  tbe 
ownership  of  appellants  to  tbe  trees  in  dispute,  and  also  denies  the  trespass 
in  manner  and  form  as  stated  in  tbe  petition.  By  afSrmative  allegations  It 
sets  up  title  in  appellee,  Jesse  Holcomb,  to  tbe  land  on  which  the  trees  are 
said  to  have  been  cut,  and  further  pleads  that  tbe  contract  of  purchase  of  th» 
trees  in  question  was  obampertous,  because  the  land  on  which  they  stood 
was  in  tbe  actual,  adverse  possession  ot  Jesse  Holcomb  at  the  time  it  was 
made.  Tbe  reply  of  appellants  placed  in  issue  all  of  tbe  afQrmatlve  allega- 
tions of  tbe  answer. 

On  trial  of  tbe  case  in  tbe  Letcher  Circuit  Court,  after  appellants  had  in- 
troduced all  of  their  evidence,  appellees  moved  tbe  court  for  a  peremptory 
instruction  to  the  jury  to  find  a  verdict  in  their  favor,  wiiicb  was  sustained. 
Appellants'  motion  for  a  new  trial  having  been  overruled,  they  have  brought- 
the  case  to  this  court  on  appeal.  Tbe  only  question  involved  here  is  tbe 
correctness  of  tbe  judgment  of  tbe  court  in  sustaining  the  motion  of  appel- 
lees for  a  peremptory  instruction.  The  bill  of  exceptions  recites  that  all  o^ 
the  evidence  introduced  on  the  trial  of  tbe  case  is  contained  in  tbe  trans- 
cript of  tbe  notes  of  the  ofQcial  stenographer,  which  is  filed  in  tbe  record 
and  properly  certified.  We  find  attached  to  the  transcript  in  this  case  a 
large  map,  and  several  of  the  witnesses  speak  as  if  they  had  before  them  a. 
map  of  tbe  land  in  dispute,  but  it  nowhere  appears  that  any  map  was  intro^ 
duced  in  the  evidence,  or  that  the  particular  map  attached  to  the  record  waa 
the  one  used  on  the  trial  in  the  circuit  court.  On  tbe  subject  of  some  tbe* 
map,  which  appears  to  have  been  used  at  the  trial,  plaintiffs  iDtrodQoed 
Steven  Faircbild,  who  testifies  as  follows:     _         , . 
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**Q.  Tell  the  jury  whether  or  sot  yon  surveyed  the  land  asd  made  that 
"map.** 

**A.  Yea,  air.'* 

**Q.  Tell  the  jury  what  yon  know  about  the  oorreotness  of  that  map?" 

"A.  I  made  the  map  from  my  brother's  notes,  aud  I  presume  it  Is  oorreot." 

No  evldenoe  was  iutroduced  to  show  that  the  notes  from  which  the  map 
"was  made  were  oorreot  or  true.  It  thus  appears  that  the  map  used  by  the 
witnesses  was  neither  put  in  evidence  nor  was  its  correctness  established  by 
-testimony.  The  appellants  claim  title  to  the  trees  cut  down  by  deed  from 
John  Holoomb,  who,  they  allege,  is  the  owner  of  the  land  on  which  the 
"trees  stood.  Although  their  title  to  the  trees  was  put  in  issue  by  the  an- 
swer, the  deed  from  John  Holcomb  to  them  was  not  introduced  as  evidence 
upon  the  trial.  The  appellant,  David  Hays,  in  testifying,  speaks  of  this 
deed  as  if  he  had  it  in  his  hands  at  the  time  bis  testimony  was  given,  but 
the  deed  itself  was  not  introduced  in  evidence,  nor  is  it  copied  in  the  trans- 
cript. There  seems  to  have  been  a  survey  made  by  one  James  Gaudill,  the 
oflfloial  surveyor  of  Letcher  county,  of  the  property  In  question,  for  the  pur- 
pose of  the  trial  to  be  had  between  appellants  and  appellees;  and  this  officer 
was  introduced  for.  the  purpose  of  testifying  with  reference  to  this  survey 
-and  his  report,  but  the  report  was  not  introduced  as  evidence,  or  read  to  the 
jury,  so  far  as  the  bill  of  exceptions  show. 

The  ownership  of  the  timber  described  in  the  petition  having  been  placed 
in  issue  by  the  answer,  it  was  necessary  for  the  appellants  to  establish  their 
disputed  title  by  an  exhibition  of  the  deed  from  John  Holcomb,  under  which 
they  claim.  As  the  bill  of  exceptions  shows  they  failed  to  do  this,  the  circuit 
.judge  was.  of  necessity,  compelled  to  sustain  the  motion  for  a  peremptory 
Instruction  to  the  jury  to  find  for  the  defendant. 

Wherefore,  the  judgment  is  affirmed. 


MARKS  &  STIX  V.  GAUZE,  &o. 

(Filed  March  19,  1903— Not  to  be  reported.) 

Attachment— Surety— Indemnity— This  action  was  instituted  under  seo- 

'tlon  237,  Civil  Code  of  Practice,  for  indemnity,  alleging  that  appellees  were 

principals  on  a  note  with  W.  as  surety, 'and  sued  out  an  attachment  on  the 

ground  that  appellees  were  about  to  remove  from  the  State  and  also  remove 

their  property,  not  leaving  enough  to  satisfy  the  debt  sued  on  or  claims  of 

-other  creditors.    The  attachment  was  levied  on  a  stock  of  goods  and  the 

•petition  was  finally  dismissed  and  attachment  discharged  on   the  ground 

^ilaimed   by  defendants,  that  the  petition  was  fatally  defective  because  It 

"tailed  to  allege  that  neither  of  the  defendant's  had  sufficient  property  in 

this  State  subject  to  execution  to  satisfy  the  demand  sued  on,  and  that  the 

•collection  thereof  would  be  endangered  by  delay  in  obtaining  a  judgment  or 

return  of  no  property  found.     On  appeal,  Held— That  the  petition  was  suffl- 

•cient.    The  strict  rule  as  to  the  grounds  of  attachment  generally  does  not 

<«pp]y  to  actions  brought  under  tbi«  section  of  the  Code.    In  this  state  of 

•oaao,  notwithstanding  there  may  be  other  co-obligors  amply  good  for  the 

4ebt,  and  it  is  not  endangered  by  delay,  the  creditor  is  entitled  to  avail 

ikitnwi^H.Qt  tbia  remedy.pf  .attachment,  and  all  that  he  has  to  allege  with 

to  the  partloular  debtor  to  entitle  him  to  the  remedy  la  that  he  baa 


.  • 
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done,  or  about  to  do,  some  of  the  acts  deDounoed'lD  subseotiona  8,  4,  6,  6,  T 
and  8  of  section  104. 

J.  G.  Whitt  aod  J.  E.  Clark  for  appellants. 

W.  A.  Toung.  G.  B.  Cay  wood  and  B.  W.  Senff  for  appellees. 

Appeal  from  Howan  Circuit  Conrt. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  ISth  day  of  July,  1901,  appellants,  Marks  &  Stiz,  brought  this  suit 
in  equity  in  the  Rowan  Circuit  Court  against  the  appellees  upon  a  note  for 
I479.S6,  dated  the  2d  of  February,  1001,  and  due  on  the  Sd  day  of  August. 
1001,  with  interest  from  date,  which  had  been  executed  and  delivered  to 
them  by  the  appellees.  The  suit  was  brought  under  section  287  of  the  CItII 
Code  for  indemnity.  The  petition  is  in  the  usual  form,  and  then  goes  on  to 
allege  that  the  defendants,  A.  J.  Gauze  and  Martha  Gauae,  are  about  to 
depart  from  the  State,  and  are  about  to  move  out  of  the  State  their  property^ 
or  a  materia]  part  thereof,  not  InaTiug  enough  therein  to  satisfy  the  claim 
sued  on,  or  claims  of  other  creditors;  that  A.  J.  and  Martha  Gauae  are> 
principals  in  the  note  and  Wilson  security.  The  necessary  affidavit,  bond» 
etc.,  having  been  executed,  a  general  attachment  issued  against  the  pi*operty 
of  the  defendants,  A.  J.  and  Martha  Gause,  which  was  levied  upon  a  stock 
of  goods  in  the  house  of  the  defendants,  and  which  was  discharged  upon 
motion  of  the  defendants  by  the  circuit  judge  of  that  judicial  district,  on 
the  20th  day  of  July,  1901,  and  which  was  reinstated  by  a  judge  of  this  court- 
on  the  first  day  of  August  thereafter.  The  defendant.^Gauze,  and  wife- 
filed  a  general  demurrer  to  plaintiff's  petition,  which  was  sustained,  and 
plaintiff  declining  to  plead  further,  his  petition  was  dismissed,  and  from 
that  judgment  they  appeal. 

It  is  Insisted  that  the  petition  is  fatally  defective,  In  that  it  fails  to  allege 
that  neither  of  the  defendants  had  sufficient  property  in  this  State  subject 
to  execution  sufficient  to  satisfy  the  demand  sued  on;  and  that  the  collec- 
tion thereof  would  be  endangered  by  delay  in  obtaining  a  judgment  or  re^ 
turn   of  no  property  found.    In   support  of  this  contention   they  refer  to 
Francis  V.  Burnett,  84  Ky..    SO,  and  Dunn's  Trustee  v.  McAlpin  A^Co.,  00- 
Ky.,  bS.    The  attachment  in  both  of  the  cases  relied  on  was  sued  out  under 
subsection  8  of  section  194  of  the  Civil  Code.    This  ground  of  attachment  la^ 
not  based  upon  the  idea  that  the  defendant  is  a  wrongdoer,  or  contemplated 
any   wrongdoing  with  reference  to  his  creditors.    He  may  be  subjected  to 
this  remedy,  though  his  honesty  is  unquestioned.    And  it  was  very  properly 
held  that  to  authorize  an  attachment  upon  this  ground,  where  two  or  moro 
obligors  were  sued  on  the  same  debt,  it  was  not  sufficient  to  allege  that  ono 
of  them  did  not  have  sufficient  property  in  the  State  subject  to  execution  to 
satisfy  the  demand,  and  that  it  would   be  endangered   by  delay,  etc.,  but 
that  this  allegation  must  be  made  as  to  each  of  the  joint  obligors  to  author- 
ise an  attachment. 

This  proceeding  was  not  Instituted  under  the  section  on  which  those  aoita. 
were  predicated,  but  under  section  237  of  the  Civil  Code,  whiob  reads ^ 
*' Before  a  debt  or  liability  upon  a  contract  becomes  doe  or  matiiree,  aB 
equitable  action  for  indemnity  may  be  brought  by  a  oredltor  agaiaat  hlft. 
debtor,  by  a  surety  against  his  prlnotpal;  or  by  one  who  is  Jointly  liable 
With  another  for  such  debt  or  liability  against  the  latter.    «    «    ^ 
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"SnbfleotSoD  2.  If  there  exists  against  the  defoDdant  any  of  the  grounds 
for  an  attaobment,  which  are  mentioned  in  subsections  3,  4,  5,  6,  7  and  8  of 
section  104." 

A  -wholly  different  state  of  fact  is  presented  where  one  of  several  oo-obll- 
gors  is  about  to  dispose  of  his  property  with  a  fraudulent  intent  to  cheat  his 
oreditors.  In  this  state  of  case,  notwithstanding  there  may  be  other  co- 
obligors  amply  good  for  the  debt,  and  it  is  not  endangered  by  delay,  etc., 
the  creditor  is  entitled  to  avail  himself  of  the  remedy  of  attachment,  and  all 
that  be  has  to  allege  with  reference  to  the  particular  debtor  to  entitle  him 
to  the  remedy  is  that  he  has  done,  or  is  about  to  do,  some  of  the  acts  de- 
nounced in  subsections  8,  4,  5,  A,  7  and  8  of  section  104.  In  our  opinion  the 
petition  contains  every  averment  necessary  to  support  a  cause  of  action,  and 
the  trial  court  erred  in  fiustaining  a  demurrer. 

For  reasons  indicated  the  judgment  is  reversed  and  eause  remanded,  with 
instructions  to  overrule  the  demurrer. 


CHOWNING  V.  HOWSKR,  &c. 

(Filed  March  13,  1908— Not  to  be  reported.) 

Conveyances— Undue  influence— H.,  an  old  man  whose  wife  was  dead,  and 
who  had  no  children  or  any  one  to  live  with  or  care  for  him,  induced  appel- 
lant, a  nephew,  who  lived  some  distance  from  him,  to  sell  his  farm  and  re- 
move with  his  wife  to  the  farm  of  H.,  and  live  with  him  and  care  for  him 
during  the  remainder  of  his  life,  and  agreed  to  convey  to  appellant  IIS  acres 
of  land  if  he  would  come  and  live  with  him.  Appellant  sold  his  farm  and 
removed  to  tiie  fArm  of  H.,  and  H.  executed  a  deed  of  conveyance  in  accord- 
ance with  his  agreement.  The  parties  lived  together  f«r  nearly  five  years, 
and  seem  to  be  satisfied  with  the  arrangement.  This  suit  was  instituted  by 
a  nephew  to  set  aside  this  deed,  alleging  that  H.  was  feeble  in  mind  and 
body,  and  the  nephew  obtained  the  deed  by  fraud  and  undue  influence. 
Held— That  the  proof  does  not  sustain  the  charge  that  the  deed  was  executed 
through  fraud  or  undue  influence. 

Gilbert,  Peak  &  Gilbert  for  appellant. 

J.  C.  Beckham  &  Son,  J.  W.  Crume  and  T.  L.  Edelen  for  appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Bradford  Bowser  died  intestate  a  resident  of  Spencer  county  in  December, 
1899,  without  issue.  His  wife  had  died  some  years  before.  This  suit  was 
filed  on  October  20,  1001,  by  B.  H.  Howser,  who  was  his  nephew  and  one  of 
bis  heirs  at  law.  to  set  aside  a  deed  made  by  the  intestate  to  C.  B.  Chown- 
ing,  another  nephew,  for  a  tract  of  113  acres  of  land,  on  the  ground  that  the 
.  deed  was  obtained  when  the  intestate  was  feeble  In  mind  and  body,  by 
fraud  and  undue  influence.  The  allegations  of  the  petition  were  denied,  and 
on  final  trial  the  court  set  the  deed  aside. 

The  deed  was  executed  on  February  S8,  1806.  The  grantor,  Bradford 
Howser,  was  at  this  time  seventy -three  years  old.  He  owned  about  200  aores 
of  land,  wor^,  say,  $35  an  acre;  be  had  something  like  $1,400  in  money;  his 
wife  had  died  some  years  before;  they  had  no  children,  and  after  his  wife's 
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death  a  man  named  Stewart  lived  with  him  for  a  year  or  two;  Stewart 
moved  away  and  he  then  remained  at  home,  keeping  a  negro  man  with  him 
for  some  months.  GbowninK.  who  was  his  nephew  and  only  a  few  years 
younger  than  he,  lived  in  the  neighborhood  un  a  tract  of  his  own;  Cbown- 
Ing  had  no  children  with  him,  and  the  uncle,  Bradford  Howser,  proposed  to 
him  that  if  he  would  st^ll  his  place  and  move  to  the  uncle's  place  and  take 
oare  of  hiin  as  long  as  he  lived  he  would  deed  him  the  112  acres  in  oontro- 
Tersy.  It  was  suggested  to  the  old  gentleman  by  a  mutual  friend,  who  was 
present,  that  he  sell  his  place  and  come  and  live  with  Chowning  at  Chown- 
Ing's  home.  He  said  no;  his  land  was  better  than  Chowning *8,  and  he 
wanted  to  be  at  his  old  home,  and  he  wanted  Chowning  to  have  the  place. 
Chowning  hesitated  to  sell  bis  place,  but  after  the  second  visit  of  his  uncle 
agreed  to  the  arrangement,  sold  his  farm  and  moved  to  the  uncle's  place. 
The  uncle  got  a  surveyor  to  come  and  run  oft  the  112  acres  be  was  to  convey 
to  Chowning,  and  went  himself  to  a  neighboring  town  and  hud  the  deed 
written,  Chowning  not  being  present.  The  next  day  he  and  Chowning 
went  in  together,  and  the  deed  was  read  to  Chowning.  They  then  went 
before  the  clerk;  the  unole  acknowledged  the  deed  and  it  was  put  to  record. 
From  that  time  until  his  death  he  made  hlB  home  with  Chowning,  and  no 
question  was  made  of  the  fairness  of  the  transaction  until  some  time  after 
his  death.  The  consideration  of  the  deed  as  originally  drawn  by  the  drafts- 
man was  thus  stated:  "For  and  in  oonsid^rntion  of  the  sum  of  $1  cash  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  and  for  the  further 
tionsideration  of  Bradford  Howser  making  his  home  during  his  natural  life 
with  C.  R.  Chowning,  his  heirs  or  assigns,  on  the  property  this  day  con- 
veyed from  said  Howser  to  said  Chowning,"  etc. 

When   it  was  read  to  the  old   man,  Chowning  not  being  present,  be  sug- 
gested to  the  draftsman  that  11,000  would  sound  better,  and  at  his  suggestion 
it  was  changed  so  as   to  read  11,000  instead   of  $1.    When   it  was  read   to 
Chowning  the  next  morning  he  at  once  said  that  this  had  not  been  men- 
tioned to  him,  and  the  uncle  stated  that  he  was  not  to  pay  anything.    There 
is  some  proof  in  the  record,  on  behalf  of  the  appellees,  showing  that  from 
his  youth  Bradford  Howser  was  subject  to  spells,  during  which  he  was  not 
competent  to  transact  business ;  but  even  the  evidence  for  appellees  shows 
pretty  conclusively  that  at  other  times    he  was  a  man  of  good  sense  and 
capable  of  attending  to  his  business.     He  bad  made  what  he  had.    He  bad 
always  transacted  his  own  affairs,  and  from  the  record  it  is  apparent  that 
those  who  knew  him  did  not  question  his  power  to  dispose  of  his  property 
according  to  a  settled  purpose  of  bis  own.    His  family  physician  and  a  num- 
ber of  his  neighbors,  whose  testimony  was  taken  for  appellant,  testify  that 
he  was  a  man  of  strong  mind,  or  at  least  of  average  capacity.    Other  per- 
sons traded  with  him,  and  two  of  the  witnesses,  whose  teatlmony  was  tak«n 
for  appellees,  seem  to  have  contemplated  making  an  arrangement  with  htm 
about  taking  care  of  him  without  any  idea  of  his  tocapaolty  to  contract . 
with  them.    The  testimony  of  the  friend,  who  was  present  when  the  arrange- 
raent  with  Chowning  was  proposed,  the  surveyor  of  the  land,  the  draftsman 
of  the  deed,  the  clerk  who  took  the  acknowledgment,  all  testify  to  fall  ca- 
pacity at  the  time  of  the  transaction,  and  there  is  in   fact  no  contraiy  evi- 
dence worth  considering,  except  such  as  relates  tooondaot  i^  other  tixnes,  in 
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maoy  cases  years  before,  when  be  was  in  one  of  tbe  spells  referred  to.  He 
was  aD  Igaoraofe  luaD;  be  bad  many  Dotions  tbat  a  man  of  more  iotelllgenoe 
would  not  bave  entertained,  but  tbat  be  bad  suffloient  oapaoity  to  make  a 
oontraot  tbe  great  preponderance  of  tbe  CTldenoe  establisbes  beyond  donbt. 
Tbe  direct  testimony  of  tbe  witness  on  tbis  subject  is  sustained  by  tbe  dr- 
onmstanoes  disclosed  by  tbe  proof. 

There  is  an  utter  want  of  proof  tbat  any  undue  influence  was  exercised  by 
Gbowning,  or  tbat  any  fraud  was  practiced  by  bim  in  tbe  obtaining  of  tbe 
deed.  The  proposition  for  the  arrangement  came  from  tbe  uncle,  and  was 
pressed  by  bim.  Chowning  then  lived  at  some  distance  from  him;  the  old 
xnan  was  alone;  he  bad  but  one  brother  surviving,  who  lived  in  Missouri;  be 
was  apparently  not  very  friendly  with  appellee,  B.  H.  Bowser,  tbe  nephew 
who  brought  tbis  suit,  and  declared  tbat  be  should  have  none  of  his  estate. 
He  was  attached  to  Chowning  and  wife,  and  It  was  important  for  him  in 
Ills  declining  year^  to  have  somebody  with  bim  who  would  treat  him  kindly 
4ind  do  for  him  tbe  tender  offices  that  affection  only  will  perform  for  the  old. 
He  had  a  cancer  on  bis  nose;  it  was  uncertain  how  long  he  would  live,  or 
what  his  condition  would  be  during  that  time,  and  if  he  had  lived  out  his 
expectancy  of  life  Chowning  would  have  well  earn^  the  value  of  the  farm 
in  taking  care  of  him.  Chowning  and  his  wife  and  the  old  man  constituted 
tbe  family.  We  think  tbe  proof  shows  unquestionably  that  tbe  old  man  was 
kindly  treated,  and  was  satisfied  with  the  arrangement.  He  so  declared  on 
numerous  occasions,  and  also  declared  the  nature  of  the  contract  made  with 
Chowning.  Tbe  people  who  lived  in  the  house  from  time  to  time  with  them, 
or  worked  on  the  farm,  testify  to  a  state  of  facts  showing  that  the  old  man 
got  at  the  bands  of  Chowning  and  bis  wife  what  he  wanted.  It  is  true  be 
oarried  in  bis  own  wood;  some  times  made  up  his  own  bed;  he  often  bought 
sugar  or  coffee,  or  other  things;  but  all  this  he  did  of  his  own  volition.  It 
is  also  true  that  after  his  death  but  S40  in  money  came  to  tbe  hands  of  his 
administrator,  but  there  is  an  utter  want  of  evidence  to  show  what  had  be- 
•come  of  the  money,  or  that  Chowning  received  it.  The  fact  is  shown  that 
be  was  in  tbe  habit  of  biding  bis  money  around,  and  it  also  appears  that  be 
lent  a  niece  1600,  which  she  testifies  she  paid  back  to  bim  in  small  sums 
from  time  to  time,  except  what  she  paid  to  his  administrator  after  his  death. 

Under  all  tbe  evidence  it  seems  to  us  the  arrangement  made  with  Chown- 
ing was  not  an  unreasonable  one  for  the  old  man  to  make.  They  werf«  both 
not  far  from  the  same  age;  the  old  man  was  of  a  dlFposition  that  everybody 
oould  not  get  along  with  him.  He  bad  no  near  relotions,  and  he  was  in  a 
condition  in  which  he  needed  a  home  and  provision  against  tbe  infirmities 
of  ooming  years.  He  bad  a  right  to  secure  himself  in  these  by  a  disposition 
of  .bis  property  if  be  saw  fit.  Want  of  capacity  or  fraud  or  undue  in- 
fluenoe  is  not  presumed  without  proof.  Tbe  law  presumes  a  man  sane  until 
tbe  contrary  is  proved.  It  presumes  a  contract  was  fairly  made  unless  undue 
influence  is  shown.  It  is  not  presumed  tbat  a  grantee  practiced  a  fraud  in 
«  transaction  with  the  grantor;  on  the  contrary,  fraud  must  be  established 
by  positive  proof,  or  by  circumstances  which  can  not  reasonably  be  reconciled 
with  the  presumption  of  fair  dealing.  The  evidence  before  us  utterly  falls 
to  overthrow  the  presumption  in  favor. of  tbe  deed.  On  tbe  contrary,  taken 
as  a  whole,  it  preponderates  on  the  side  of  appellee. 

Tbe  judgment,  therefore,  cancelling  tbe  deed  is  reversed,  with  dlrectiona 
to  dismiss  tbe  petition. 
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OBLIGES  V.  KENTUCKY  CITIZENS   BUILDING  AND  LOAN 

ASSOCIATION'S  ASS'EE. 

(Filed  March  12.  lOOS— Not  to  be  reported.) 

BulldlDfi;  and  loan  assooiatioD's—EzpeDses  and  losses— Usu^— Appellant 
was  a  borrowing  member  of  appellee  and  borrowed  from  It  $900,  and  made 
the  last  payment  of  premiums  on  It  in  November,  1893,  and  in  February^ 
1806,  sbe  had  a  settlement  with  it,  and  paid  all  amounts  claimed  of  her. 
Within  one  year  thereafter  she  brought  this  action  to  recover  usury  paid. 
Shortly  after  the  sulk  was  brought  the  association  made  an  assignment  for 
the  benefit  of  its  creditors.  On  a  former  appeal  this  court  decided  that  ap- 
pellant was  only  char^teable  with  her  share  of  losses  and  expenses  that  were 
Incurred  prior  to  November,  1898,  when  she  ceased  to  be  a  member,  and  on  a 
return  of  the  case  the  commissioner  was  given  directions  to  ascertain  and 
report  such  losses  and  expenses  and  amount  of  usury  paid.  He  made  a  re- 
port, showing  that  appellant  was  entitled  to  1841.60.  The  court  sustained 
exceptions  to  this  report  and  a  re  reference  was  had,  and  the  commissioner 
reported  that  appellee  owed  appellant  only  11.70.  This  report  was  confirmed 
and  judgment  rendered  in  aooordanoe  therewith,  from  which  this  appeal  \b. 
prosecuted,  and  appellant  also  asks  that  judgment  be  entered  in  her  favor 
for  the  balance  shown  to  be  due  her  by  the  first  report.  Held— That  the 
court  erred  in  charging  appellant  with  any  part  of  uncollected  usury  as  losses, 
and  the  proof  does  not  satisfactorily  show  that  the  association  was  insolvent 
In  November,  1898,  or  that  the  legitimate  losses  and  expenses  prior  to  that 
date  exceeded  II  per  month  that  she  paid  as  expenses.  Sbe  is  entitled  U> 
have  judgment  entered  in  her  favor  for  $844.60. 

C.  B.  Blakey  for  appellant. 

Phelps  8d  Thum  and  S.  E.  Sloss  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  the  second  time  this  Ctise  has  been  brought  to  this  court  on  appeal. 
The  opinion  in  the  former  appeal  is  reported  in  28  Ky.  Law  Rep.,  2067.  The 
questions  involved  upon  the  appeal  have  been  so  frequently  decided  that  it 
is  only  necessary  that  a  summary  of  the  facts  leading  up  to  the  judgment 
appealed  from  should  be  stated  to  enable  the  court  to  correctly  determine 
the  legal  questions  Involved. 

On  the  2d  day  of  May,  18W2,  the  appellant  borrowed  from  the  appellee  1900, 
and  executed  her  note  therefor,  secured  by  a  mortgage  on  certain  real  estate, 
and  at  the  same  time  subscribed  for  ten  shares  of  stock  of  the  association. 
At  the  beginning  of  ber  dealings  with  the  company  ther^  was  deducted 
from  the  9000  loaned  ber  $65,  the  amount  of  money  actually  received  by  her 
being  $845.  She  made  sixteen  monthly  payments  of  $16  as  Interest  and  pre- 
miums, the  last  being  made  on  the  80th  day  of  November,  1808.  On  the  7tb 
day  of  February,  1896,  she  had  a  final  settlement  with  the  company,  at 
which  time  she  surrendered  to  them  for  cancellation  her  eertiflcate  of  stock, 
which  was  valued  at  $184.80,  and  paid  to  them  the  additional  sum  of  $!.- 
033.50,  and  the  association  then  cancelled  the  mortgage  held  by  tbem  npon^ 
her  property.  On  the  4i.h  day  of  February.  1897,  sbe  instituted  this  suit 
against  the  association  to  recover  $277.98  of  .usury  Qolleoted.from  ber  by  tfa» 
association.    On  the  29bb  of  June,  1897,  the  assoplatioD  made  a  general  deed 
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of  assignment  for  the  benefit  of  Its  creditors  to  the  appellee,  W.  R.  Logan. 
And  on  the  2d  day  of  July,  1897,  he  instituted  a  suit  for  the  settlement  of 
the  assigned  estate.  On  the  1st  of  February,  1898,  the  assignee  filed  an  an- 
swer to.  the  suit  for  usury,  and  subsequently  this  suit  was  oonsolidated  with 
the  suit  for  a  settlement  of  the  assigned  estate  brought  by  the  assignee. 
The  case  was  then  submitted  upon  appellant's  motion  for  judgment,  which 
the  chancellor  overruled  upon  the  ground  that  she  should  be  charged  with 
her  share  of  the  losses  and  the  expense  of  the  business,  and  subsequently 
dismissed  her  petition.  That  judgment  was  reversed  by  this  court,  the 
court  holding  that  whilst  appellant  was  properly  chargeable  with  her  pro- 
portionate share  of  the  expenses  and  losses  of  the  association  up  to  the  date 
of  her  withdrawal  therefrom,  she  was  entitled  to  have  these  expenses  clearly 
ascertained  and  credited  upon  what  was  due  her  from  the  company.  After 
the  return  of  the  case  to  the  lower  court  it  was  referred  to  the  master  com- 
missioner to  ascertain  the  amount  due  appellant.  Under  tbat  order  the 
commissioner  reported  that  appellee  owed  appellant  1844.60,  with  Interest 
from  the  24th  of  June,  190S.  Numerous  exceptions  were  filed  to  this  report, 
and  the  trial  court  decided  that  appelant  was  entitled  to  no  credit  for  the 
money  paid  by  her  on  her  stock;  that  she  should  be  charged  with  all  divi- 
dends declared  on  her  stock,  whether  paid  to  her  or  not;  that  she  was  not 
entitled  to  a  orcdit  for  the  110  paid  by  her  to  the  aBSociation  as  an  admission 
fee,  and  that  she  should  be  charged  $82.55,  which  the  court  found  to  be  her 
proportionate  share  of  the  losses  sustained  by  the  association  during  her* 
coDoeotion  therewith,  and  remanded  the  case  to  the  commissioner,  with  in- 
■tructioDs  to  report  in  aoaordanoe  with  his  rulings  upon  these  exceptions. 
In  pursuance  to  the  second  order  of  reference  the  commissioner  reported 
appellee  indebted  to  appellant  in  $1.70,  and  judgment  was  entered  in  oon> 
formity  therewith,  and  she  appeals,  and  asks  that  the  judgment  be  re* 
versed  and  the  trial  court  instructed  to  enter  a  judgment  for  the  amount 
found  due  by  the  first  report  of  the  commissioner. 

It  was  held  in  Safety  B.  and  L.  Ass'n  v.  Eckler,  20  Ky.  *Law  Rep.,  1770, 
that  a  borrowing  member  in  settling  with  a  going  concern  was  entitled  to 
oreditB  for  everything  paid  in  in  excess  of  6  per  cent,  interest,  but  that  if 
the  association  was  iusolvent,  the  borrower  as  a  stockholder  should  bear  hia 
proportionate  share  of  the  losses  and  expenses  of  winding  up  the  associa- 
tion, and  the  rule  laid  down  in  this  case  has  been  uniformly  followed  in 
repeated  decisions  of  this  court.  The  plaintiff  ceased  to  be  a  stockholder  in- 
the  association  on  the  30feb  day  of  November,  189S,  when  she  ceased  to  pay 
preimnms  upon  her  stock,  and  her  connection  with  the  company  as  a  bor- 
rower ceased  on  the  7th  day  of  February,  1896.  The  only  evidence  in  the 
case  on  the  question  of  losses  is  to  the  effect  that  since  the  assignment  the 
assignee,  under  orders  of  court,  has  charged  off  |24,P74.90on  account  of  un- 
oolleoted  usury;  and  that  borrowing  members  of  the  association  have  recov- 
ered judgments  for  usury  collected  against  the  association  since  the  assign- 
ment by  suit  of  about  95,000.  There  is  no  evidence  at  all  in  the  record  which 
ooDdaoes  to  show  that  the  association  was  insolvent  when  apfiellant's  conneo-  ' 
tion  with  it  terminated  as  a  stockholder  in  1893,  or  that  it  had  lost  any  money^ 
prior  to  tbat  date,  and  this  coart,  in  a  number  of  cases,  has  held  that  losses. 
bated  on  the  failure  to  oolleot  usury  are  not  such  losses  as  can  be  properly 
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charged  to  a  borrower;  that  It  waB  simply  a  failure  of  tbeoompaDy  to  realize 
-oertain  anticipated  profits.  (Peoples  S.  and  B.  AssoolatioD  t.  Denton,  II 
Ey.  Law  Rep.,  148;  National  B.  and  L.  Ass'n  v.  Bybee,  21  Ey.  Law  Sep., 
1070.)  Appellee  was  cbarged  during  tbe  time  of  her  oonneotion  with  the 
-oompany  $1  a  share  per  month  on  all  the  stock  held  by  her  to  meet  expenses, 
and  while  there  is  some  testimony  to  the  effect  that  this  did  not  cover  the  ex- 
penses during  that  period,  it  is  not  made  to  appear  in.  such  tangible  and 
definite  form  as  would  justify  the  court  in  allowing  any  additional  credit  on 
this  account.  (U.  S.  B.  and  L.  Ass'n's  Ass'ee  v.  U.  S.  B.  and  L.  Ass'n's 
Ass'ee,  «&c..  21  Ky.  Law  Hep..  1763;  and  as  the  proof  falls  to  show  that  any 
■expenses  or  losses  were  incurred  whilst  appellant  was  a  member  of  the  asso- 
ciation, she  was  entitled  to  a  judgment  for  tbe  balance  found  due  her  by 
4ihe  commissioner's  report  filed  on  the  84th  of  May,  1002. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  instruction 
to  render  a  judgment  in  favor  of  appellant  for  1344.60,  with  interest  from 

,  the  24tb  day  of  May,  1903,  the  balance  found  due  to  her  by  the  first  report  of 

I  the  commissioner. 


COOK  V.  KENTUCKY  GROWERS  INS.  CO. 

(Piled  March  12,  1908— Not  to  be  reported.) 

Insurance— Death  of  insured— Appellee  issued  to  C.  a  pjoHcy  of  fire  insur- 
ance on  his  residence.  Appellee's  company'  conducted  its  business  on  the 
plan  of  a  mutual  benefit  association.  Every  one  who  became  a  policy  holder 
became  a  member  of  the  company,  and  all  losses  were  paid  by  assessment  of 
all  members  having  property  embraced  in  the  same  class.  A  short  time  after 
C.'s  death  the  house  was  burned,  and  his  son,  who  was  the  devisee  of  said 
property,  brought  this  action  to  recover  for. the  loss  under  said  policy.  Held 
—That  this  insurance  by  the  terms  of  its  contracts  was  based  on  the  idea 
that  each  policy  holder  should  become  a  member  of  the  company  and  be 
liable  for  its  assessment,  and  as  the  son  never  became  a  member  of  the  com- 
pany the  pulley  failed,  and  the  sou  could  not  collect  the  loss  under  the  policy. 

W.  I.  Williams  for  appellant. 

■ 

W.  McC.  Johnston  for  appellee. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker,  . 

On  the  6th  of  November,  1897,  the  appellee,  the  Kentucky  Growers  Insur- 
-ance  Co.,  issued  to  one  J.  V.  Cook  an  insurance  policy,  whereby  it  insured 
liim  against  all  direct  loss  or  damage  by  fire,  lightning  or  wind,  to  an 
amount  not  exceeding  $1,600,  on  a  dwelling  house  owned  by  him  located  in 
Lancaster  precinct,  Garrard  county,  Kentucky,  on  the  Lancaster  and  Dan- 
ville pike,  about  two  and  a  half  miles  from  Lancaster,  Ey.  The  oonfiidera- 
tlon  of  this  policy  is  stated  by  its  term  to  be  the  payment  by  J.  V.  Cook  of 
•f  10.60  policy  contract  and  the  stipulations  contained  in  tbe  poUoy,  the  in- 
-surance  being  for  such  time  as  he  shall  "fully  oomply  with  oa^  by-laws  and 
regulations,  or  until  this  policy  is  cancelled  or  withdrawn." 

J.  V.  Cook  seems  to  have  continued  a  member  of  appellae  op  to  the  tiioe 
of  his  death,  which  took  place  in  February,  1901.    By  his  last: will,  an4  testa- 
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xneDt  he  devised  the  property,  upoo  wbioh  was  situated  the  dwelling  house 
iDsared  under  the  polioy  in  question,  to  bis  son,  the  appellant,  W.  B.  Cook. 
Afterwards,  on  November  14,  1901,  the  bouse  was  destroytfd  by  fire,  upon  the 
happening  of  whiob  event  W.  R.  Cook  gave  appellee  notice,  in  aooordance 
with  the  terms  of  the  polioy,  and  upon  its  refusal  to  pay  instituted  this 
aotion  in  the  Qarrard  County  Circuit  Court.  His  petition  sets  forth  the^ 
faots  substantially  as  herein  set  out,  and  with  it  he  filed  the  polioy  of  In- 
surance under  which  be  claimed.  A  general  demurrer  to  the  petition  waa 
sustained,  and  appellant  declining  to  amend  his  petition,  it  was  dismissed 
by  the  court,  and  from  that  judgment  he  has  appealed.  The  question  for 
adjudication  is  whether  the  insurance  contract  sued  on  was  one  of  personal 
Indemnity  wbiab  ceased  upon  the  death  of  J.  V.  Cook,  or  whether  it  is  a 
chose  in  action  passing  by  the  will  of  J.  V.  Cook  to  W.  R.  Cook  under  the 
devise  of  the  bouse  upon  which  it  was  based.  Undoubtedly  the  general 
rule  is  that  Are  Insurance  is  a  contract  for  personal  indemnity,  and  does  not 
pass  by  assignment. 

The  policy  sued   on   contains  the  following  stipulation  : 

"Section  20.  Incase  of  change  of  ownership  of  property  insured  in  thia 
company,  notice  shall  immediately  be  given  the  company,  with  payment  of 
all  claims  due  from  tbe  property,  and  the  policy  shall  cease  and  deter- 
mine, and  in  this  event  the  executive  board  may  determine  all  equities." 

Appellees  contend  that  by  the  death  of  J.  Y.  Cook  he  ceased  to  be  a  mem- 
ber  of  its  company,  and  the  devise  to  W.  R.  Cook  was  such  a  change  in  the 
ownership  of  the  property  as  is  contemplated  by  section*  20,  above  quoted^ 
and  tbe  polioy  by  its  terms  ceased  and  determined,  and,  therefore,  all  lia- 
bility under  it  at  once  ended. 

Undoubtedly  much  authority  can  be  cited  to  suetain  this  view,  but  thia 
court,  in  tbe  case  of  Richardson's  Adm'r  v.  German  Insurance  Go.  <if  Free- 
port,  111.,  12  Ky.  Law  Rep.,  87,  held  that  the  death  of  the  insured,  und  de- 
scent of  the  insured  property,  was  not  such  a  change  in  the  title  as  would 
work  a  forfeiture  under  a  clause  on  this  subject  substantially  tbe  same  as 
that  oontained  in  section  SO  of  appellee's  policy  above  quoted.  The  policy^ 
in  tbe  case  cited,  contained  a  fixed  and  determinate  term  of  indemnity,  for 
which  the  insured  had  paid  the  required  premium;  it  also  oontained,  among 
other  things,  tbe  following  stipulation:  "And  the  sa^  company  hereby 
agrees  to  make  good  unto  the  said  insured,  his  executors,  administratora 
and  assigns,  all  such  immediate  loss  or  damage,  not  exceeding  in  amount 
tbe  sum  insured,  nor  tbe  interest-  of  the  assured  in  the  property,  nor  the 
cash  value  of  any  building  or  other  property  at  tbe  time  of  loss,  as  shall 
happen  by  fire  or  lightning  to  the  property  above  specified,  from   tbe  10th 

day  of  March,  1883,  at  12  o'clock   noon,  to  tbe  10th  day  of  March,  1888,  at  12 

< 

o'clock  noon.  *  *  *  Or  if  the .  property,  or  any  part  thereof,  shall  be 
sold,  conveyed,  encumbered  by  mortgage  or  otherwise,  or  any  change  take 
place  In  the  title,  use,  occupation  or  possession  thereof  whatever,  *  *  *  the 
polioy  shall  be  void." 

Said  the  court  in  their  opinion  in  the  case  cited :  "According  to  the  only 
meaning  ve  think  the  language  used  fairly  capable  of,  tbe  property  was  In- 
sured for  a  specified  period  of  time,  whiob  could,  after  tbe  premium  had 
been  fully  paid,  be  abridged  by  the  company  only  upon  notice  and  refundlDg 
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the  tmearned  part  of, the  premiam.    For  It  agreed,  !d  exprefis  terms,  to  make 
good,  unto  Dot  merely  the  Insured  himself,  but  as  well   his  executors,  ad- 
miuistratora  aud  assigns,  the  immediate  loss  or  damage  that  might  happen 
by  fire  or  lightning  to  the  property  at  any  time  during  that  period,  whether 
before  or  after  his  death.    And,  therefore,  to  treat  that  event  as  ipso  faoto  a 
termination   of  the  policy  and   liability  under   it,  would  be  contrary  to  the 
express  terms  of  it,  under  the  stipulation  for  payment  to  the  personal  repre- 
sentative of  the  insured,  and  allow  the  company  to  retain  the  full  considera- 
tion paid,  while  being  held  to  only  part  performance  of  its  agreement.    "It 
is  true,  as  argued,  the  property  might  have  been  destroyed  before,  though 
the  loss  not  made  good  until  after,  his  death;  but  the  stipulation  of  the  com- 
pany to  pay  his  personal  repri'sentative   was  not  necessary  to  meet  such  con- 
tingency, because  the  amount  due  could  have,  in  that  case,  been  collt'cted 
without.    On  the  other  hand,  it  is  both  rational  and  provident  for  a  person 
obtaining  a  policy  of  fire  insurance  to  have  provision   in  it  against  destruc- 
tion of  the  property  after  his  death,  and  in  such  case  the  stipulation  men- 
tioned becomes  applicable  and  necessary.     It  seems  to  us  the  force  and  effect 
of  language  so  comprehensive  and  clear  should  not  be  neutfali/ed,  or  to  any 
extent  impaired,  by  a  subsequent  forfeiting  clause  of  a  policy  of  int;urance, 
unless  the  words  used  for  that  purpose  be  su  definite,  explicit  and  free  from 
ambiguity  as  to  leave  no  other  reasonable  alternative.    For  while  forfeitures 
are  not  favored  by  law,  and  provisions  in  a  contract  therefor  are  always  to 
be  strictly  construed,  the  terms  of  a  policy  of  insurance,  as  said  in  .^tna  In- 
surance Co.  V.  Jackson  &  Co.,  16  B.  M.,  242,  should  be  liberally  construed 
for  the  benefit  of  the  insured,  and  fo  as  to  effectuate,  as  far  as  may  reason- 
ably be  done,  the  indemnity  he  justly  expected.    It  is  evident  the  clause  re' 
f  erred  to  was  prepared  with  care,  and  a   purpose  to  guard   every  supposed 
right  and   interest  of  the  company.     Yet  of  the  seven  distinct  clauses  for 
forfeiting  the  policy  therein  enumerated,  not  one  of  them,  in  express  terms, 
or  by  fair  implication,  relates  to,  or  includes,  the  death  'of  the  insured:  nor 
Is  it  any  where  mentioned  as  a  condition  or  cause  for  forfeiting   or   term- 
inating the  policy.     The  only  part  of  the  clause  which  can  be  construed  to 
have  any  relation  at  all  is  expressed  as  follows:  'Or   aoy  change  takes  place 
In   the  title,    use  or  occupation  or  possession  thereof,    whatsoever.'    And 
that,  we  think,  does  not  necessarily  or  properly  refer  to  a  change  unavoid- 
ably resulting  from  his  death,  but  rather  such  as  might  be  eaused  or  suffered 
by  the  act  of  the  insured  while  living,  which  is  the  case  in*  each  one  of  the 
other  causes  or  conditions  set  forth   in    the  forfeit  claim,  as  well   as  those 
which  precede  as  those   following  the  one  quoted.     But  be  that  as  it  may. 
each  condition  of  forfeiture  mentioned  may,  without  destroying  or  lessen- 
ing its  proper  meaning  or  effect,  be  reconciled  with  a  continuation  of  the 
policy  after  suoh  death  to  the  end  of  the  period ;  and  it,  therefore,  should  be 
done  rather  than  defeat  what  was  elsewhere   in  the  policy  clearly  provided 

for." 

It  will  be  noticed  that  the  court  in  the  case  cibed  placed  stress  on  the  fact 
that  the  policy,  in  case  of  loss,  was  payable,  not  only  to  the  insured,  but,  in 
the  case  of  his  death,  to  his  executor,  administrators  and  assigns,  and, 
further,  that  there  is  no  similar  clause  in  the  policy  sued  on  here,  and  this 
cane  might  be  distinguished  from  the  case  cited  for  that  reason;  but  it  seems 


OOOK  V.  KENTUCKY  GROWERS  INS.  CO.  1959 

to  U8  that  the  policy  of  InsuraDoe  in  the  cage  at  bar  is  wholly  different  from 
the  policy  in  the  oase  cited. 

Appellee  is  not  an  ordinary  insurance  company;  it  is  a  mutual  benefit 
as3<)8srj]-)nt  inaaranoe  company;  an  examination  of  its  policy  shows  that  the 
insured  must  be  a  member  of  the  company,  and  the  Indemnity  against  loss 
exists  only  during  such  time  as  he  shall  fully  comply  with  the  by-laws  and 
regulations  of  the  company,  or  until  the  p<tlicy  is  cancelled  or  withdrawn 
under  the  terras  of  the  policy.  Its  by-laws,  applicable  to  the  questions  in- 
Yolyed  in  this  case,  are  as  follows : 

'*lflt>.  This  company  is  organized  for  the  purpose  of  protecting  ics  members 
in  case  of  loss  or  damage  to  their  property  by  Hre,  lightning  and  wind,  and 
shall  be  known  as  the  Kentucky  Growers  Insurance  Co.,  with  general  office 
in  the  city  of  Lexington.  Ky.,  and  doing  business  in  the  territory  embraced 
in  the  charter. 

"2(1.  Any  person  owning  property  in  the  t-erritory  embraced  by  our  char- 
ter who  shall  sign  an  application  and  bold  a  policy  in  this  company,  shall 
thereby  become  a  member  of  the  same,  and  any  person  living  within  the 
territory,  and  who  may  l)e  appointed  or  elected  by  the  board  of  directors  or 
executive  board  to  till  any  office  of  the  company,  shall  thereby  liecome  a 
member  of  same. 

"13th.  All  persons  who  desire  insurance  in  this  company  must  make 
written  application  through  one  of  its  officers  on  blanks  furnished  by  the 
ooropany.  This  company  insures  detached  properly  only,  and  reserves  the 
right  to  accept  or  reject  any  application. 

**14tb.  The  property  insured  in  this  company  shall  be  divided  into  seven 
classes,  and  each  piece  of  property  shall  bear  its  pro  rata  of  all  losses  and 
expenses,  and  assessments  shall  be  made  in  proportion  of  60  cents  for  the 
first  class;  60  cents  for  the  second  class;  70  cents  tor  the  third  class;  80  cents 
for  the  fourth  class;  $1  for  the  fifth  class;  11.25  for  the  sixth  class,  and  11.40 
for  the  seventh  class. 

"16th.  Policies  issued  by  this  company  shall  be  perpetual,  unless  with- 
drawn by  the  insured  or  cancelled  by  th<j  company,  for  which  policy  the  ap- 
plicant shall  pay  a  policy  contract,  the  amount  of  which  to  be  determined 
fay  the  executive  board,  both  In  time  and  manner  of  payment,  but  shall  be 
equitable  between  the  classes  in  a  similar  ratio  as  assessment.  No  policy 
shall  be  issued  for  a  greater  sum  than  1  per  oent.  of  the  amount  of  property 
Insured  in  the  company  at  the  time  of  its  issue.  All  policies  not  bearing  the 
signature  of  the  president  and  secretary  and  the  seal  of  the  oompany  shall 
be  null  and  void. 

*'17th.  No  property  shall  be  insured  for  more  than  three  fourths  of  its 
Talue.  The  valuation  and  classiflcation  is  left  to  the  judgment  and  discretion 
ot  the  company. 
"33d.  Losses  and  damages  shall  be  payable  In  sixty  days  after  the  same  shall 
be-asoertained  and  proven  according  to  the  terms  and  conditions  of  this  pol- 
icy Of  insurance  and  these  by-laws,' and  any  member  suffering  a  loss  or 
damage,  and  entitled  to  insurance,  shall  pay  his  pro  rata  of  the  loss  or 

damage.      • 

.  va6tb.  Any  member  failiDg  to  pay  bis  assessments  tdc  thirty  days  after 
the  same  has  been  issued  'shall  pay  a  fine  of  26  oehts,  and  should  the  oom- 
pany be  compelled  to  collect  the  same  by  law  It  may  use  the  penalty  therein." 
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Losses  under  this  policy  are  to  be  made  good  by  an  asaessmeDt  of  every 
member  of  the  class  in  which  the  destroyed  property  is  listed.  It  is  abso- 
lutely essential  to  the  existence  of  the  company,  and  the  carrying  on  of  its 
business  under  its  charter,  that  erery  insured  should  also  be  a  member,  of 
the  company,  and  be  ready  and  willing  to  pay  all  proper  assessments  made 
against  his  respectiye  class.  The  very  object  of  the  company  was  to  insure 
its  members  against  less,  and  no  one  else.  The  appellant  makes  no  pretense 
to  having  been  a  member  of  the  company;  it  could  not  have  called  upon  bim 
for  assessments  to  pay  the  losses  of  others  in  the  class  to  which  his  property 
had  belonged;  he  was  under  no  obligation,  either  legal  or  moral,  to  pay  such 
assessments,  and  the  company  had  no  claim  on  him  for  them,  and  could  not 
have  collected  them  from  him,  as  a  matter  of  legal  right.  To  hold  that  the 
company  was  bound  to  appellant  under  the  policy  in  question  would  be  to 
bind  it  under  an  instrument  to  which  he  was  not  amenable.  Such  a  con- 
struction would  do  violence  both  to  the  letter  and  spirit  of  the  contract  be- 
tween the  company  and  appellant's  testator,  J.  V.  Cook.  As  there  was  no 
legal  obligation  on  the  part  of  appellant  to  comply  with  any  of  the  condi- 
tions and  stipulations  which  the  policy  required  of  its  insured  and  members^ 
as  he  was  not  a  member  of  the  appellee  company  and  did  not  comply  with 
its  rules  and  regulations,  there  can  not  be  any  liability  on  the  part  of  appel- 
lee to  indemnify  him  against  loss  under  the  contract  made  with  his  ancestor. 

Wherefore,  the  case  is  aflSrmed. 


SMITH,  &c.  V.  CURD. 

(Filed  March  18,  1903— Not  to  be  reported.) 

Husband  and  wife— Fraudulent  conveyances— Parties  to  actions— This 
action  was  brought  to  recover  judgment  on  a  note  and  account  against  S.. 
and  his  wife  and  G.  were  made  parties  defendant.  It  was  alleged  that  G, 
had  conveyed  a  house  and  lot  to  the  wife  in  fraud  of  his  creditors.  Objec- 
tion is  made  to  the  joinder  of  the  wife  and  G.  as  parties  defendant.  Held — 
That  under  section  1907a,  Kentucky  Statutes,  they  were  prpperly  joined  as 
defendants  before  a  judgment  and  return  of  no  property  found,  and  the 
proof  shows  that  the  property  was  bought  and  paid  for  out  of  the  means  of 
the  husband,  and  was  properly  subjected  to  his  debt. 

J.  P.  Holt  for  appellants. 

J.  H.  Golemau  for  appellee. 

Appeal  from  Calloway  Circuit  Court.  ' 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  instituted  this  action  to  recover  a  judgment  against  B.  H. 
Smith  on  a  note  and  account,  to  which  action  he  made  R.  H.  Smith's  wifo 
a  defendant,  and  also  J.  W.  Gilbert. 

The  purpose  of  the  action  was  to  recover  personal  judgment  against  R. 
H.  Smith,  and  subject  to  the  payment  of  it  a  house  In  Murray,  Calloway 
county,  upon  the  ground  that  it  had  been  conveyed  to  Mra.  Smith  fraudu- 
lently to  prevent  its  being  subjected  to  the  payment  of  the  husband's  debts. 
It  Is  urged  as  a  ground  for  reversal  that  the  action  could  not  be  maintained 
to  set  aside  the  deed  which  had  been  made  to  Mrs.  Smith  because  a  court  of 
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• 

equity  did  DOt  have  jurisdiotioD  for  that  purpose  before  a  recovery  of  a  per- 
sonal judfcroent  against  the  debtor.  This  question  is  answered  by  section 
IflOTa,  Eentuoky  Statutes,  which  reads  as  follows :  "That  hereafter  in  this 
Commonwealth  it  shall  be  lawful  for  any  party  who  maybe  aggrieved 
thereby,  when  an^r  real  property  has  been  fraudulently  oonveyed,  transferred 
or  mortgaged,  to  file  in  a  court  having  jurisdiction  of  the  subject-matter  a 
petition  in  equity  against  the  parties  to  such  fraudulent  transfer  or  convey- 
ance or  mortgage,  or  their  representatives  or  heirs,  alleging  therein  the  facts- 
showing  their  right  of  action  and  alleging  such  fraud,  or  the  facts  const!- 
tating  it,  and  describing  such  property,  and  when  done  a  lis  pendens  shall 
be  created  upon  the  property  &•  described,  and  said  suit  shall  progress  and 
be  determined  as  other  suits  in  equity,  and  as  though  it  had  been  brought 
on  a  return  of  nulla  bona  as  has  heretofore  been  required.  All  laws  orparta 
of  laws  in  conflict  herewith  are  hereby  repealed. "  By  this  section  the  legis- 
lature intended  to  change  the  old  rule  with  reference  to  such  actions; 

Mrs.  Smith  endeavored  to  show  that  she  obtained  from  her  father's  estate 
the  money  with  which  the  purchase  money  was  paid.  Her  testimony  does 
not  satisfactorily  establish  that  as  a  fact.  The  contract  for  the  purchase  of 
the  property  was  made  with  Gilbert  by  the  husband,  and  the  purchase  money 
to  be  paid  was  |100.  Afterwards  $40  was  borrowed  from  Gilbert  to  be  used 
in  the  erection  of  improvements  on  the  lot.  The  evidence  tends'  to  show 
that  the  property,  after  the  improvements  were  made,  was  worth  $850,  and 
Mrs.  Smith  does  not  seem  to  have  paid  any  part  of  the  cost  of  the  improve- 
ments, unless  it  was  the  $40  borrowed  from  Gilbert.  We  are  of  the  opinion 
that  the  court  below  was  justiOed*in  its  conclusion  that  the  property 
was  purchased  and  the  improvements  erected  upon  it  out  of  the  means  of 
the  husband,  and,  therefore,  it  was  subject  to  the  payment  of  his  debts.  We 
have  considered  all  of  the  questions  raised  by  counsel  for  the  appellant,  and 
have  reached  the  conclusion  that  there  are  no  grounds  for  reversing  the 
judgment. 

Judgment  is  affirmed. 


GARTH'S  GD'N  v.  THOMPSON,  &c. 

(Filed  March  IS,  1903— :Not  to  be  reported. ) 

Infants— Partition  of  land— Beports  of  three  different  sets  of  commission- 
ers appointed  by  the  circuit  court  to  partition  the  lands  between  joint  ten- 
ants, one  of  whom  was  an  infant,  and  the  last  report  oonfirmed,  the  Court  of 
Appeals  will  not  disturb  the  action  of  the  lower  court  as  the  difference  be- 
tween the  three  reports  is  small  and  no  injustice  seems  to  have  been  done 
the  infant  in  the  division.  The  commissioners  were  not  disqualified  to 
make  the  division  as  two  of  them  acted,  one  of  whom  denied  that  he  was 
related  by  blood  or  marriage  to  the  parties,  and  although  the  other  had 
examined  the  land  with  the  view  to  testifying  concerning  it,  he  was  not 
for  that  reason  disqualified. 

H.  C.  Howard  for  appellant. 

T.  Earl  Ashbrook  for  appellees. 

Appeal  from  Bourbon  Cirouft  Court. 

vol.  24—124 
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Opinion  of  the  court  by  Judge  Barker. 

Joanna  Garth  and  Frank  Alliion  Thompson,  who  are  half-sisters,  and  in- 
fants, by  their  statutory  guardian,  Frank  P.  Bedford,  filed  their  joint  peti- 
tion in  the  circuit  court  of  Bourbon  county,  praying  foi  the  appointment  of 
commissioners,  and  the  division  of  a  tract  of  land  Khioh  the^  jointly  owned, 
under  section  499  of  the  Civil  Code  of  Piaotice. 

In  accordance  with  the  prayer  of  the  petition,  the  court  appointed  com- 
missioners, who  made  a  division  of  the  tract  of  land  lu  question,  and  re- 
ported their  action  to  the  court.  Upon  exceptions  filed  the  court  set  aside 
the  division,  as  made  by  the  commis.sioner6.  and  entered  a  judgment  divid- 
ing the  land  between  the  sisters.  Upon  appeal  to  this  court  the  case  was 
reverned  (Garth's  Gd'n  v.  Thompsou,  By.  &c. ,  28  Ky.  Law  Rep.,  403), 
for  the  reason  that  the  court  had  no  power,  by  judgment,  to  make  the  divi- 
sion, but  it  was  required,  if  it  sustained  the  exceptions,  either  to 
appoint  other  commissioners,  or  re-refer  the  matter  to  the  old  commis- 
sioners for  a  new  division.  Upon  the  leturn  of  the  case  the  court  ap- 
pointed Frank  P.  Cluy,  Sr.,  James  Barlow  and  Miller  Lail  as  commis- 
sioners to  divide  the  land  equally  between  the  sisters.  It  seems  that  only 
two  of  these  commissioners  acted  in  making  the  division  for  which  they 
were  appointed.  For  some  reason  Miller  Lail  did  not  meet,  or  act,  with 
his  fellow  commissioners.  The  report  of  the  commissioners  having  been 
filed,  it  was  exo«pted  to  by  H.  C.  Howard,  guardian  ad  litem  for  the  infant, 
Joanna  Gaith.  These  exceptions  having  been  overruled  by  the  court,  the 
case  has  been  appealed  to  this  court  for  review. 

Appellants  filed  exceptions,  both  to  the  report  of  the  commissioners  and  to 
the  commissioners  themselves,  who,  it  is  said,  were  incompetent  to  act, 
because  James  Barlow  is  distantly  related  to  Frank  Allison  Thompson,  and 
F.  P.  Clay,  Sr..  examined  the  land  for  the  purpose  of  testifying  in  her  favor 
upon  a  former  trial.  James  Barlow,  when  on  the  stand  as  a  witness,  testi- 
fied that  he  was  not  related  by  blood  or  marriage  to  the  infant  appellee;  and 
it  seems  to  us  that  the  fact  that  F.  P.  Clay,  Sr. ,  had  examined  the  land  for 
the  purpose  of  testifying  as  a  witness  did  not  render  him  incompetent.  The 
division  to  be  had  was  one  ot  judgment,  and  was  to  be  made  under  bis  oath 
of  office,  and  we  can  nor.  see  how  any  prior  examination  that  he  may  have 
made  of    the  land  would  ivrubr  him  le^s  competent  to  judge  of  its  value. 

There  have  been  three  (livi^ions  of  the  land  made  in  this  case,  and  except 
the  change  of  a  certain  tr<ii)acc<i  barn  and  about  an  acre  of  land  on  which  it 
stands,  there  is  on  difiTurenoe  in  any  of  these  divisions.  By  the  first  division 
Joanna  Garth  received  hit  No.  1,  containing  51.40  acres;  Frank  Allison 
Thompson  received  lot  No.  2,  containing  44.16  acres.  This  report  having 
been  set  aside,  the  court  divided  the  land  as  follows:  Joanna  Garth,  lot  No. 
1,  containing  51.55  acres;  Frank  Allison  Thompson,  lot  No.  3,  containing  44 
acres,  with  the  barn.  By  the  present  report  Joanna  Garth  received  50.65 
acres;  Frank  Allison  Thompson  received  45  acres,  with  the  barn.  lu  none 
of  these  divisions  has  either  of  the  iofants  received  more  than  one  acre  more 
or  less  than  she  received  in  the  other  divisions,  so  that  it  may  be  said  that 
one  acre  of  land  aud  the  barn  constitute  the  difTerence  between  the  three 
divisions.  There  i.s  much  contrariety  in  the  evidence  concerning  the  value 
of  the  respective  tracts  of  land;  of  the  weight  of  the  testimony.   This  court  is 
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not  Id  a  poflition  to  judi^e  bo  well  ae  the  Jndge  of  the  cipcuit  court;  but  we 
•are  not  iDClined  to  accept  the  ntateraents  of  appellant's  witnesses  of  the  im- 
mense  difference  in  value  in  the  two  tracts,  as  against  the  judgment  of  the 
tsomnilssioners  appointed  by  the  court  for  their  competency,  and  sworn  to 
<3o  their  duty  with  reference  to  the  two  infant  sisters. 

In  the  oases  of  Chamberlain  v.  Ballinger,  11  Ky.  Law  Hep.,  966,  and  Mo- 
Oallaghan  v.  MoGallaghan,  13  Ky.  Law  Rep.,  440,  it  is  said  that  this  court 
is  exceedingly  loth  to  set  aside  the  division  of  land  made  by  commissioners, 
tinless  it  appears  that  substantial  injustice  has  been  done.  We  do  not  be- 
lieve there  is  any  substantial  inequality  between  the  two  tracts  of  land  allot- 
ted  to  the  two  infant  parties  hereto,  and  we  think  it  best  for  the  interest  of 
t)oth  that  this  litigation  should  end. 

Wherefore,  the  case  is  afiSrmed. 


GARTH'S  GD'N  v.   TAYLOR.  &o. 
(Filed  March  13,  1»03. ) 

Guardian  and  ward—The  appoiutnient  of  a  guardian  for  an  infant  over 
fourteen  y««urs  of  age  by  the  county  court  of  the  county  of  his  residence  on  a 
written  nomination  of  the  guardian  is  void  unless  said  appointment  is 
made  on  the  written  nomiuatlon  of  the  infant,  ftigned  in  the  presence  of  the 
judge,  after  a  privy  examination,  or  in  the  prvsenoe  of  the  court  as  required 
required  by  neotion  2023,  Kentucky  Statutes. 

McMillan  &  Talbott  for  appellant. 

Brent  &  Thomas  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  23d  day  of  May,  1900,  the  judge  of  the  county  court  of  Bourbon 
-county,  Kentucky,  upon  what  purported  to  be  a  written  nomination  of 
Joanna  Garth,  an  infant  over  the  age  of  fourteen  years,  appointed  the  Cen- 
tral Trust  Co.  as  her  statutory  guardian.  iJnder  this  appointment  it  odd* 
tinned  to  act  nutU  the  9th  day  of  November,  1901,  when  the  order  of  MayS8« 
t900,  was  vacated  and  snt  aside  upon  the  motion  of  Joanna  Garth  by  her 
next  friend,  Curley  Taylor. 

Afterwards,  on  the  23d  day  of  November,  1901,  the  court  entered  the  fol^ 
lowing  order:  "At  the  further  hearing  of  this  matter,  adjourned  to  this  22d 
day  of  November,  1901.  the  court,  the  applicant,  Joanna  Garth,  having  in 
its  presence  and  also  by  writing  signed  by  her  in  the  presence  of  the  judgtt 
thereof  after  privy  examination  by  him,  nominated  Catesby  Woodford,  Esq., 
to  be  her  guardian,  doth  hereby  order  and  adjudge  that  said  nomination  be, 
and  the  same  is  hereby,  approved,  and  said  Woodford  is  appointed  to  succeed 
the  said  Central  Trust  Co.  heretofore  acting  as  her  guardian.  Said  Wood- 
ford having  qualified  and  given  the  security  required  by  law,  the  aforesaid 
Trust  Co.,  which  is  hereby  superseded  as  guardian,  is  ordered  to  settle. its 
accounts  as  such,  and  turn  over  the  control  of  said  .Joanna  Garth  and  ht^p 
property  in  their  hands  to  its  successor  fabove  named.  To  all  of  which' tha 
said  Central  Trust  Co.,  as  guardian  of  Joanna  Garth,  objects  and  excepts, 
-and  prays  an  appeal  to  the^ Bourbon  Circuit  Court." 
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Afterwards,  on  the  29tb  of  Marob,  1902,  the  oase,  on  appeal  to  the  Bonrboi^ 
Oiroult  Court,  oameon  for  trial,  and  the  oourt,  by  Its  Judgment,  beld  tbat 
tbe  order  of  the  county  oourt  of  Bourbon  county  of  May  88,  1900,  appointing^ 
tbe  Central  Trust  Co.  guardian  .of  Joanna  Garth,  was  void,  and  also  ad> 
judging  that  Catesby  Woodford <  appointed  by  order  of  tbe  county  court  on 
KoTCiaber  S3,  1901,  is,  and  has  been  since  that  date,  tbe  guardian  of  Joanna 
Garth,  and  as  such  is  entitled  to  control  her  person  and  estate.  From  tbia 
Judgment  the  Central  Trust  Co.  is  a'ppealing  to  this  oourt.  Tbe  only  ques- 
tion for  adjudication  in  this  case  is  whf*ih(^r  nr  not  the  order  of  May  98, 
190O,  is  Toid.  Section  S023  of  the  Kentucky  Statutes,  is  as  follows:  '*If  a 
minor  is  fourteen  years  of  age,  he  may,  in  the  presence  of  the  court,  or  by 
writing  signed  in  the  presence  of  the  Judge,  after  a  privy  examination, 
nominate  his  own  guardian;  but  if  the  person  so  nominated  is  not  approved 
by  the  courti,  or  if  the  minor,  after  summons,  fails  to  nominate  a  sultabla 
person,  or  resides  out  of  the  State,  or  if  tbe  testamentary  guardian  fails  for- 
three  months  to  qualify,  tbe  court  may  appoint  a  guardian  of  its  own  selec- 
tion." 

It  will  be  seen  that  the  above  statute  points  out  tbe  precise  manner  \jk 
which  a  minor  of  fourteen  years  of  age  may  nominate  his  own  guardian: 
First,  he  may  do  it  in  the  presence  of  tbe  court;  or,  second,  he  may  do  it  by 
a  writing  signed  in  tbe  presence  of  the  Judge,  after  a  privy  examination. 
Tbe  statutes  only  authorize  tbe  nomination  of  a  guardian  by  a  minor  In 
the  manner  set  out.  These  statutory  barriers  are  for  tbe  protection  ot  the 
infant  by  enabling  the  Judge  of  the  county  court  to  know  himself  that  the 
infant  is  not  under  the  domination  or  control  of  designing  persons  in  hia 
■election,  and  it  enables  tbe  Judge  to  protect  the  infant  from  the  machina- 
tions of  interested  persons  who  might  influence  him  to  bis  injury  in  tbe 
■election  of  a  guardian.  It  is  of  the  utmost  importance  to'  tbe  infant  that 
all  of  tbe  provisions  of  tbe  statutes,  protecting  him  from  youthful  indiscre- 
tion, should  be  enforced,  and  this  can  only  be  done  by  firmly  establishing 
tbe  principle  that  tbe  conditions  upon  which  a  minor  may  nominate  hie 
own  guardian  are  Jurisdictional,  and  if  they  are  not  complied  with,  the 
nomination  is  void. 

It  is  eonoeded  in  this  case  that  tbe  writing  purporting  to  be  the  nomina- 
tion of  the  Central  Trust  Co.  by  Joanna  Garth  was  not  signed  in  the  pres- 
ence of  a  judge  of  the  county  court,  and  that  she  was  not  privily  examined 
by  him. 

We  are,  therefore,  constrained  to  hold  that  the  order  of  May  28,  1900,  waa 
void,  and  as  this  was  the  view  entertaiued  by  the  Judge  of  the  circuit  court- 
of  Bourbon  county,  the  judgment  is  affirmed. 


SMITH  V.  SMITH,  &c. 

(Filed  March  19,  1903— Not  to  be  reported.) 

1.  Wills— Fee-simple  title  to  devisee— A  testator  l)y  bis  will  devised  all  bia- 
escate  to  bis  wife  in  fee  simple  to  hold  and  possess  during  ber  natural  life, 
after  having  paid  all  bis  debts.    He  next  expressed  the  desire  that  his  wif» 
act  in  her  own  way  in  settling  up  all  bi9  business  of  any  kiad,  and.  that  h» 
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-desired  do  ad  ministration.  Held-— That  upon  a  oonstmotion  of  the  entire 
^111  it  ^as  the  evident  intention  of  the  testator  to  invest  the  wife  with  the 
fee-simple  title  to  his  estate. 

S.  Bvidenoe— While  parol  evldenoe  Is  competent  to  place  the  court  In  the 
light  of  oiroumstances  of  the  testator,  or.^o  explain  a  latent  am blgnitj;  It 
Is  never  received  to  explain  an  ambiguity  appearing  on  the  face  of  the  in* 
etrument. 

R.  A.  Burnett  for  appellant. 

John  G.  Dabnej  for  appellees. 

Appeal  from  Trigg  GirouU  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  will  of  J.  F.  Smith  is  in  these  words:  "I,  Joe  F.  Smith,  being  of 
eound  and  disposing  mind,  do  make  this  mj  last  will  and  behest,  to  wit^  I 
Sive  to  my  wife,  M.  E.  Smith,  all  of  my  estate  which  I  now  own  or  may 
acquire  in  fee  simple,  to  hold  and  possess  during  her  natural  life,  after 
having  paid  all  my  just  debts,  also  desire  and  hereby  empower  my  wife  to  act 
in  her  own  way  in  settling  up  all  my  business  of  any  kind,  and  desire  no 
administration.  In  witness  whereof  my  hand  and  seal  this  28d  day  of 
March,  1803.  J.  F.  SMITH. 

"Witness: 

**J.  T.  MITCHELL. 

»•!),  H.  ARMSTRONG, 

"A.  G.  P.  POOL." 

» 

The  widow,  M.  E.  Smith,  took  charge  of  the  estate  after  bis  death,  and 
acting  upon  the  idea  that  it  was  devised  to  her  in  fee,  disposed  of  the  per- 
sonal property  in  order  to  pay  the  debts.  After  the  personal  property  was 
exhausted  she  made  a  mortgage  on  the  real  estate  to  get  the  money  to  pay 
the  remainder  of  the  debts.  The  adult  children  acquiesced  in  her  construc- 
tion of  the  will,  but  later  some  question  was  made  as  to  the  proper  construc- 
tion of  the  will,  and  as  some  of  the  grandchildren  were  infants  this  suit  was 
filed  by  the  widow  for  a  construction  of  the  will  and  a  determination  of  her 
rights  under  it.  The  real  estate  consists  of  106  acres  of  land  worth  about 
92,000.  The  amount  of  the  moftgage  executed  on  the  land  to  finish  paying 
the  debts  is  not  shown  by  the  record.  The  infants,  by  their  guardian  ad 
litem  alone,  defended  the  action  and  made  the  point  that  under  the  will  the 
widow  only  took  a  life  estate  in  the  property.  This  construction  of  the  will 
was  adopted  by  the  learned  circuit  judge,  and  the  widow  appeals. 

The  proof  taken  shows  that  the  will  was  written  on  March  38,  1898,  six 
jears  before  testator's  death.  He  was  then  living  on  the  land  in  contest,  and 
•oontinued  to  live  there  until  his  death.  He  had  a  number  of  children  who 
were  all  of  age  and  several  grandchildren  who  were  infants,  the  issue  of 
-daughters  who  had  died.  From  the  condition  of  the  family  it  is  evident 
that  he  and  his  wife  were  advanced  in  years.  The  draftsman  of  the  will 
^hen  sent  for  to  wiite  it  remarked  it  was  something  new  to  him,  but  if 
^hey  would  give  him  a  start  he  could  perhaps  formulate  it.  The  doctor  who 
'Was  present  said  to  begin,  "I,  Joe  Smith,  being  of  sound  and  disposing 
iniDd.*'  Mr.  Smith  then  said  he  wanted  his  wife  to  have  everything  and  to 
•dispose  of  it  Id  her  owQ  way,  and  he  did   not  desire  any  administration 
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The  witoesa  used  his  owd  pbraseoIoKJ  to  oarry  out  the  wishes  of  the  testator. 
This  testimony  is  oonflriDed  by  the  other  witness  who  was  present  at  tb»^ 
time,  and  makes  substantially  the  same  statement,  but  ezeeptions  wer»> 
filed  to  this  testimony  as  incompetent,  and  were  properly  sustained  by  the- 
•ourt,  for  the  reason  that  the  ambiguity  Is  patent  on  the  face  of  the  wllU 
and  while  parol  evidenoe  is  competent  to  place  the  court  in  the  light  of  oir- 
oumstanoes  of  the  testator,  or  to  explain  a  lateiit  ambiguity,  it  is  never- 
received  to  explain  an  ambiguity  appearing  on  the  face  of  the  instrument. 

It  remains,  therafore,  for  the  court  to  determine  from  the  will  itself  what 
its  meaning  is,  reading  it  in  the  light  of  the  circumstances  of  the  testator 
at  the  time  it  was  made,  and  if  possible  we  must  give  some  force  to  all  the 
words  of  the  will,  as  it  can  not  be  presumed  that  in  so  short  an  instrnment 
it  was  intended  that  one  part  of  it  should  contradict  another.     That  con- 
struction is  to  be  preferred  which  reasonably  reconciles  all  the  parts  of  the 
instrument,  rather  than  that  which  makes  one  part  destroy  another,  other 
things  being  equal.    As  it  is  also  apparent  from  the  instrument  that  it  is 
the  work  of  one  not  acquainted  with  legal  forms,  the  woxds  should  be  reed 
in  their  ordinary  sense,  rather  than  according  to  any  technical  meaning. 
The  words,  "I  give  tJ  my  wife,  M.  £.  Smith,  all  of  my  estate  which  I  now 
own  or  may  acquire  In  fee  simple,"  plainly  carry  a  fee.  and  if  the  will  had 
stopped  here  tliere  would  be  no  troulile  about  the  testator's  meaning,  for 
there  could  have   been  no  purpose   in    using  the  words  *Mn  fee  simple,"  if 
an  absolute  estate  in  the  devisee  bad  not  been  contemplated.     But  these 
words  are  added:  ''To  hold  and  possess  during  her  natural  life,  after  having 
paid  all  my  just  debts."     These  words,  standing  alone,  would  clearly  give 
the   devisne   only  a  life  estate,  but  if  read    in    connection  with  the  preced- 
ing words,  which  had  already  invested  the  devisee  with  the  fee,  they  maj» 
according  to  the  ordinary  and  untechnioal  use  of  language,  be  read  as  simply 
explanatory  of  the  preceding  words  and  as  meaning  that  after  she  had  paid 
the  debts  Che  devisee  was  to  bold  and  enjoy  thn  property.     Then  follows  the 
concluding  sentence  of  the  will,   in  these  words:  "Also  desire,  and  hereby 
empower,  my  wife  to  act  in  her  own  way  in  settling  up  all  of  my  business  of 
any  kind,  and   desire  no  administrdtion."    This  provision   carries  out  the 
same  idea  as  that  conveyed   by  the  first  clause,  and  is  entirely  inconsi6tfDt 
with  the  idea  that  the  wife  was  to  have  only  a  life  estate,  for  she  is  empow- 
ered to  act  in  her  own  way  in  settling  up  all  the  buelness  of  any  kind  and 
no  administration  is  to  be  had.    The  provision  that  he  desired  no  adminis- 
tration is  only  consistent  with  the  idea  that  his  wife  was  to  have  everything 
as  her  own,  and  this  idea  is  borne  out  by  the  fact  that  there  is  no  devi8e  over 
and  nothing  Is  said  about  the  children  of  the   testator,  although  he  had  a 
number  of  children  and  grandchildren.     Construing  the  will  as  a  whole,  we 
think  that  there  was  no  inconsistency  intended  between  any  of  itsprovisioDS». 
and  that  a  purpose  to  give  everything  to  the  ^aifti  absolutely  is  the  natural 
meaning  of  the  instrument  as  a  whole.     It  is  common  to  add  an  habendum 
clause  to  deeds;  the  draftsman  seems  to  have  had  a  vague   idea  of  following 
BUcb  a  form  and  to  have  added  the  words  not  for  the  purpose  of  restricting  the 
fee  previously  granted,  but  simply  to  show  that  the  wife  during  her  natural 
life  was  to  do  as  she  pleased  with  the  property,  for  in  the  last  part  of  thft- 
Will  the  same  idea  is  set  forth  as  in  the  first,  and  it  can  not  be  presumed 
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that  the  iotermediate  words  were  used  for  a  different  purpose.  The  law 
favors  the  yestlnfc  of  estates.  At  the  death  of  the  testator  all  the  parties  in 
Interest  would  seem  to  have  given  it  the  oonstruotlon  that  the  wife  took  a 
fee,  and  while  the  matter  is  not  free  from  difiQculty,  we  are  of  opinion  that 
the  contemporary  construction  was  in  accord  with  the  real  intention  gf  the 
testator,  and  that  this  intention  suJQBolently  appears  from  the  will  as  a  whole 
to  be  enforced  by  the  court. 

The  rule  that  in  case  of  a  conflict  the  latter  clause  of  a  will  prevails  over 
a  former  clause  has  no  application  here,  for  the  reason  that  the  entire  in- 
strument is  written  in  one  short  clause;  the  difSculty  arises  on  the  words  of 
the  same  clause,  and  the  later  expressions  of  the  will  clearly  indicate  the 
same  intention  as  the  first  part  of  it.  The  testator  had  but  a  small  estate; 
the  two  objects  he  had  in  mind  apparently  were  the  payment  of  his  debts 
and  a  provision  for  his  wife.  The  entire  surplus  of  his  estate  was  little 
more,  if  any,  than  the  property  exempt  by  law.  The  sum  of  his  will  is  that 
his  debts  are  to  be  paid:  that  his  wife  Is  to  have  everything  that  is  left  in 
fee  simple;  that  there  is  to  be  no  administration,  and  that  she  is  to  do  as 
she  pleases  with  the  property.  The  expression  "to  hold  and  possess  during 
her  natural  life"  was  not  used  to  restrict  the  estate  which  had  been  granted 
or  to  change  its  cbarac.ter,  but  to  show  that  she  was  to  enjoy  the  estate,  for 
immediately  following  it  is  said  that  she  is  to  act  in  her  own  way  in  settling 
up  the  business. 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter  a  judg- 
ment as  herein  indicated. 


COOK'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  March  12,  1903— Not  to  be  reported.) 

Railroads— Contributory  nesrlij^ftnoe— A  railroad  company  is  not  liable  in 
damagHS  for  thu  dt^tith  of  a  boy  nineteen  years  nf  age  who  fell  under  the 
wheels  of  a  freight  car  while  attempting  to  board  a  train  running  at  the 
velocity  of  thirty  miles  an  hour.  By  his  own  reolsless  conduct  he  contrib- 
uted to  his  own  injury. 

S.  M.  Payton  and  J.  P.  O'Meura  for  appellant. 

W.  H.  Marriott  and  E.  W.  Hioes  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Virgil  (^ook  was  a  hoy  nineteen  years  of  ago.  On  the  morning  he  was 
killed  he  left  his  home  about  ten  miles  from  Upton,  a  station  on  the  appel- 
166*8  road.  So  far  as  this  record  shows  without  permission  or  consent  of 
any  one  he  boarded  a  freight  train  at  ^hat  station;  when  the  train  arrived 
at  SoDora  or  Nolin  it  took  on  some  hogsheads  of  tobacco;  the  deceased  and 
some  other  boys  who  were  on  the  train  assisted  the  crew  in  putting  them  on 
the  train.  One  of  the  boys  testified  that  the  conductor,  in  referring  to  the 
hogsheads  of  tobacco,  told  them  to  roll  them  in.  There  is  some  proof  that 
upon  arrival  at  Elizabeth  town  he  helped  some  there  in  loading  or  unloading 
a  oar.  The  train  proceeded  on  its  way  north  and  arrived  at  Golesburg. 
There  is  no  evidence  that  he  did  anything  there  towards  loading  or  unload- 
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iDff  a  oar.  Ho  was  seen  od  the  platform  of  the  station,  and  the  down  srade 
seems  to  be  considerable  at  that  place;  after  the  train  had  reached  the 
velooitj  of  thirty  miles  an  hour  the  appellant  left  the  platform  and  at- 
tempted to  board  the  train,  and  in  making  the  effort  he  was  thrown  under 
the  wheels  of  the  oars  and  killed. 

There  is  no  evidence  tendiuft  to  Bhow  that  any  of  the  train  crew  knew 
that  he  was  standing  on  the  platform,  or  that  they  saw  him  make  the  effort 
to  board  the  train. 

It  is  sought  to  hold  the  appellee  liable  upon  the  grounds : 

1st.  That  appellant  was  a  minor  and  had  become  by  the  acts  which  we 
have  detailed  a  servant  of  the  appellee. 

3d.  That  those  in  charge  of  the  train  had  failed   to  instruct  him   in   his 
duties,  that  is.  that  it  was  dangerous  to  act  in  the  capacity  in  which  he  was 
acting,  and  that  they  failed  to  give  him  any  Information  as  to  the  grade  of 
the  road  going  north  from  Golesburg.     Counsel  for  appellant  discusses  the 
question  as  to  the  liability  of  masters  to  servants,  and  especially  the  obliga- 
tion they  are  under  to  minors  whom  they  engage  in  their  service,   etc.    All 
of  the  services  which   the  appellant  performed   have  been   detailed  above. 
Assuming  that  he  asisisted  at  Sonora  or  Nolin  and  at  Elizabethtown  in  plac- 
ing articles  upon  the  oars,  still  be  was  not   injured  while  performing  that 
service.    He  was  not  injured  while  assisting  in  loading  or  unloading  a  car, 
nor  was  he  injured  while  doing  anything  for  appellee,    hence  he  could  not 
have  been  doing  anything  for  appellee  with   the  consent  or  permission  of 
those  in  enlarge  of  the  train.    It  was  not  shown  that  he  did  anything,  or  that 
he  was  expected  to  do  anything,  in  the  way  of  operating  the  brakes  or  look- 
ing after  the  train.     There  is  not  the  slightest  evidence  that  the  train  crew 
knew  that  it  was  his  intention  to  go  beyond  Golesburg,  or  that  they  knew 
that  he  was  on  the  platform,  or  that  he  would  again  attempt  to  board  the 
train  before  or  after  it  started  on  its  journey  to  Louisville.    He  was  injured 
not  in  the  discbariiee  of  any  duty  for  appellee,  but  in  a  reckless  and  almost 
insane  effort  to  board  a  train  going  at  the  rate  of  thirty  n^iles  an  hour. 

The  employes  of  the  appellee  were  under  no  duty  to  look  after  the  appel- 
lant to  see  whether  or  not  he  boarded  the  train.  Had  he  succeeded  in  board- 
ing the  train  at  that  station  he  would  have  been,  if  not  a  trespasser,  a  mere 
lieensee.  We  will  not  enter  into  a  discussion  of  the  question  as  to  what 
would  have  been  the  liability  of  the  appellee  had  the  deceased,  a  minor,  beeo 
killed  in  the  discharge  of  a  duty  assigned  to  him  by  the  master,  because,  in 
our  opinion,  no  relations  existed  between  appellee  and  the  deceased  which 
imposed  any  duty  upon  its  servants  to  see  that  appellant  boarded  the  train 
in  safety,  or  that  he  got  on  It  at  all. 

If  a  boy  nineteen  years  of  age  should  get  upon  a  passenger  train  to  be  car- 
ried between  stations  the  conductor  would  be  under  no  obligation  to  advise 
him  that  it  was  dangerous  to  get  oil  and  on  a  train  while  it  was  moving. 
He  would  have  the  right  to  presume  that  be  bad  sense  enough  not  to  do  so 
reckless  a  thing.  If  a  boy  of  that  age  should  board  a  freight  train  with  the 
knowledge  of  the  conductor  to  ride  between  stations,  the  conductor  would 
be  under  no  obligation  to  advise  him  that  It  was  dangerous  to  get  on  and 
off  the  train  while  moving;  he  would  have  the  right  to  presume  that  suoh'a 
boy  would  not  be  guilty  of  such  reckless  conduct  as  attempting  to  get  on 
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tbe  train  after  it  had  attained  tlie  speed  of  thirty  miles  an  hour.  The  appel- 
lee was  no  more  liable  or  responsible  for  the  act  of  the  deceased  than  it 
would  have  been  had  he  purposely  cast  himself  under  the  wheels  of  tbe  car, 
and  thus  been  killed.  We  think  tbe  court  properly  gave  the  jury  a  peremp- 
tory instruction  to  find  for  the  appellee. 
Judgment  is  afHrmed. 


NEWPORT  AND  DAYTON  LUMBER  CO.  v.  LIOHTENFELDT,  &o. 

(Filed  March  18,  1908— Not  to  be  reported.) 

Liens— Pleading— Exhibits— A  petition  seeking  to  enforce  a  lien  under 
-section  2468,  Kentucky  Statutes,  on  property  for  lumber  furnished  in  the 
construction  of  a  building,  is  fatally  defective  in  failing  to  allege  thnt  tbe 
statement  required  to  he  filed  with  the  county  court  clerk  was  subscribed 
and  sworn  to  by  plaintiff  or  some  one  on  its  behalf.  Tbe  defective  allega- 
tion was  not  cured  by  filing  the  statement  with  the  petition  as  an  exhibit. 

Tisdale  &  Gray  for  appellant. 

M.  Herold  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Nunn. 

Tbe  appellant  sold  and  delivered  to  one  Nagel,  a  contractor.  146.80  worth 
of  lumber,  whlgh  was  used  in  tbe  repair  or  erection  of  a  house  for  tbe  ap- 
pellees; and  be  filed,  or  attempted  to  file,  in  tbe  county  court  clerk's  office, 
under  section  2468  of  tbe  Kentucky  Statutes,  a  statement  of  its  claim  for 
tbe  porposu  of  perfecting  a  lien  upon  appellees*  property  to  secure  its  claim, 
and  he  filed  its  petition  in  tbe  Campbell  Ch'cuit  Court  to  enforce  its  lien  on 
the  property.     The  appellees  demurred  to  the  petition   because  it  did   not 
state  facts  suificlent  to  constitute  a  cause  of  action.    Afterwards  appellant 
moved  tbe  court  to  submit  the  cause  for  judgment  and  order  of  sale,  which 
was  done  over  the  objection  of  appellee.     The  court  took  the  case  under  ad- 
visement, and  made  an  order  dismissing  appellant's  petition  and  rendered 
judgment  against  him  for  costs,  from  which  judgment  appellant  appealed. 
We  are  of  opinion  that  the  appellant's  petition  did  not  state  a  cause  of 
action.    It  was  fatally  defective  In  not  stating,  as  required  by  section  2468, 
Kentucky  Statutes,  that  the  statement  which  it  filed  in  the  county  court 
olerk's  office,  to  secure  its  Hen,  was  subscribed  and  sworn  to  by  it,  or  some 
one  in  its  behalf.    Volume  13,  page  06fl,  Am.  &  Eng.  Ency.  PI.  &  Pr.,  2d  edi- 
tion, it  is  said:  *'A  party  seeking  to  enforce  a  mechanic's  lien  must  by  his 
pleadings  bring  himself  strictly  within  the  terms  of  the  statutes' creating  the 
lien.    *    *    *    It  must  be  shown  that  the  claimant  ha?  taken  the  requisite 
steps  to  create  the  lien.    The  sufficiency  of  the  conjplaint  is  to  be  deter- 
mined by  the  statute.*' 

And,  again,  on  page  988:  "If  the  statute  rei^ulres  tbe  notice  to  be  verified 
twfore  filing,  the  complaint  will  be  demurrable  unless  it  alleges  that  this 
was  done."  In  volume  16,  page  161,  Am.  &  Eng.  Eoy.  of  Law.  1st  edition,  it 
Is  said:  "Where  the  lien  law  requires  that  a  notice  to  create  a  lien  shall  be 
verified  before  filing  a  complaint  in  an  action  to  foreclose  a  lien  which  con 
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tains  no,avermeDt  that  the  Dotloe  was  verified,  does  not  state  faots  sufficient 
to  constitute  a  cause  of  action. " 

The  filing  of  a  copy  of  the  statement  with  the  petition  did  not  cure  thia 
defect.  In  the  case  of  Green  v.  .Page,  80  Ky.,  870,  the  court  said :  "Counsel 
Insists,  however,  that  the  exhibit  controls  the  allegation  in  the  petition. 
This  is  not  the  rule  under  our  Code.  An  exhibit  neither  aid sn or  destroys 
the  material  averments  in  a  pleading,  and  are  not  to  be  considered  by  th» 
court  in  determining  the  sufficiency  of  a  pleading,  bat  may  be  properly 
aonsidered  as  evidence  on  the  trial  of  an  Issue  tendered.'* 

In  the  case  of  Saur,  &;o.  v.  Sayers,  2  Ey.  Law  Rep.,  329,  the  court,  by 
Chief  Justice  Cofer,  said  :  "  A  material  fact  can  not  be  supplied  by  means  of 
an  exhibit." 

Perceiving  no  error  in  this  case,  the  judgment  of  the  lower  court  is- 
affirmed. 


EZELL  V.  OUTLAND. 

(Filed  March  13,  1908-Not  to  be  reported. ) 

Dainages—Instruutions^Appellant  and  J.  became  engaged  in  a  difficulty^ 
Id  J.'s  wagon,  when  the  horses  attached  to  the  wagon  became  fricrbtenect 
and  ran  away,  wh^n  appellee,  who  was  in  the  front  part  of  the  wagon, 
had  droppBd  the  Hoes  from  80D)e  cause  and  was  thrown  from  the  wagon  and 
injured  in  the  head,  and  in  this  action  recovered  a  judgment  for  1200 against 
appellant  ou  the  allegations  that  he  caused  the  horses  to  run  away.  On  ap- 
peal. Held— That  the  court  erred  in  giving  an  instruction  authorizing  th» 
jury  to  find  both  compensatory  and  punitive  damages,  although  the  assault 
on  J.  hy  appellant  may  have  been  without  fault  on  the  part  of  J.,  and  that 
•T.  acted  only  in  self-defense.  The  evidence  showed  that  appellant  assaulted 
J.  without  lawful  excuse,  and  the  instruction  given  was  not  prejudicial. 
The  damages  given  were  merely  compensatory. 

W.  J.  Webb  and  S.  H.  Crossland  for  appellant. 
Webb,  Johnston  &  Seay  for  appellee. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

Appellant  and  one  Jn.seph  J.  Jones  engaged   in  an  altercation    in  the  lat~ 
ter's  wagon,  on  the  streets  of  Mayfleld,  June  1,  1U)1. 

Appellee,  J.  S.  Outland,  was  at  the  time  occupying  a  seat  in  the  front 
end  of  the  wagon,  and  holding  the  lines  by  which  the  horses  attached  to  the 
wagon  were  controlled.  During  the  difficulty  the  lines  were  knocked,  or 
fell,  out  of  appellee's  hands,  the  horses  became  frightened  at  the  noise  of  the 
combat  and  ran  away,  throwing  appellee  from  the  wagon  to  the  ground  and 
thereby  iujuring  him,  as  alleged,  in  the  head  and  other  parts  of  the  body, 
for  which  allegr'd  injhrins,  loss  of  time,  doctor's  bills,  and  other  expenses, 
resulting  therefrom,  he  brought  suit  against  appellant  in  the  Graves  Circuit 
Court,  laying  his  damages  at  11,500.  The  petition  sets  forth  the  facts  men- 
tioned, aud  in  addition  that  appellne  was  assaulted  and  struck  by  appellant 
with  his  flst  and  a  stick,  Muring  the  latter's  fight  with  Jones.  Appellant, 
filed  answer,  denying  the  hsshuIt.  and  battery  complained  of,  or  that  appellei* 
was  damaged  thereby,  and  fur  furiher  defense  averred  that  while  he  (appel- 
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lant)  was  eugaged  Id  an  altercation  with  Jonefl,  and  acting  in  bis  necessary 
self-defense,  the  team  ran  away  and  appellee,  in  attempting  to  getoutnf  tbe 
wagon,  received  some  slight  injuries,  which  were  purely  accidental,  and  for 
which  appellant  was  not  responsible. 

The  allegations  of  the  answer  were  controverted  by  tbe  reply  filed,  and 
upon  tbe  issues  thus  formed  the  trial  followed,  and  tbe  jury  returned  a  ver- 
dict awarding  appellee  $200  in  damages,  and  the  lower  court  having  refused 
appellant  a  new  trial  tbe  case  has  been  brought  to  this  court  by  appeal. 
The  motion  t6r  a  new  trial  was  based  on  the  grounds  usually  presented  in 
such  oases,  and  we  deem  it  necessary  to  consider  but  one  of  them,  as  it  raises- 
the  question  chiefly  relied  on  for  n  reversal,  viz.,  that  the  lower  court  erred 
in  the  matter  of  giving  and  refusing  instructions.  We  are  unable  to  find 
any  valid  reason  for  condemning  instruction  No.  1,  given  by  tbe  court  as  it 
is  predicated  upon  the  state  of  facts  set  forth  in  the  petition,  and  properly 
defines  both  compensatory  and  punitive  damages. 

Instruction  No.  9  is  as  fuUowit:  "The  court  further  says  to  tbe  jury  that 
if  they  should  believe  from  the  evidence  that  defendant  assaulted  one  John 
J.  Jones,  and  said  assault  or  difiioulty  caused  tbe  team  which  plaintiff  was 
driving  to  run  away  with  tbe  wagon,  and  by  reason  of  said  runaway  plain- 
tiff was  thrown  out  of  the  wagon,  and  hurt  or  injured,  they  will  find  for 
plaintiff  such  actual  and  punitive  damages,  If  any  he  sustained,  as  they 
may  believe  from  tbe  evidence  ho  is  entitled  to,  not  exceeding  in  all.  how- 
ever, the  sum  of  11,500,  unless  tbe  jury  should  believe  from  the  evidence 
that  at  the  time  defendant  assaulted  snid  Jones,  if  he  did  assault  him,  de- 
fendant believed  in  good  faith  that  he  was  in  danger  of  receiving  at  the 
hands  of  said  Jones  great  bodily  harm,  then  the  jury  will  find  for  plaintiff 
only  such  actual  or  compensatory  damages  as  they  may  believe  from  the 
evidence  he  sustained." 

This  instruction  is  clearly  erroneous,  as  it  in  the  first  place  authorized  tbe 
jury  to  find  for  appellee  both  compensatory  and  punitive  damages  if  they 
believed  from  tbe  evidence  that  the  appellant  assaulted  Jones,  and  thereby 
caused  the  team  to  run  away  and  injure  appellee,  without  regard  to  whether 
the  assault  was  unlawful  or  justifiable,  and  in  the  latter  part  of  the  inF>truG- 
tion  the  jury  were  further  told  that  uUhough  they  might  believe  from  the 
evidence  that  appellant  in  tbe  uBRauIt  upon  Jones  was  acting  in  his  neces- 
sary self  defense,  they  should  nevertheless  find  for  appellee  actual  or  com- 
pensatory damages.  If  there  bad  been  any  evidence  tending  to  show  that 
Jones  commenced  the  difficulty  with  the  appellant  by  first  assaulting  him, 
the  jury  should  have  been  told  that  if  they  believed  from  the  evidence  that 
snob  was  the  cape,  and  that  appellant  used  ouly  such  force  as  was  necessary, 
or  appeared  to  him  to  be  necessary,  to  protect  himself  from  injury  at  the 
hands  of  Jones,  and  that  while  so  engaged  the  team  becanie  friffbtened  by 
reason  of  the  difficulty  and  ran  away,  thereby  injuring  appellee,  the  jury 
should  find  for  appellant. 

In  other  words,  if  Jones  on  the  occasion  in  question  had  commenced  tbe 
difficulty  byattacl^ing  appellant,  and  tbe  latter,  acting  in  bis  necessary  self- 
defense,  was  merely  resisting  the  attack,  thereby  repelling  force  by  force, 
and  the  team  that  appellee  was  driving  becoming  frightened  because  of  th» 
difficulty,  had  run  away  and  thereby  Injured  him,  appellant  would  not  havcb 
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t)eeD  liable  Id  damages  therefor.  But  a  oareful  examitiatioD  of  the  reoord 
.  foroes  UB  to  the  conoluslon  that  Id  the  diffioDlty  between  appellant  and 
^ones.  the  former  wai  the  aggreasor,  for  he  testified  that  he  and  Jones, 
while  Id  the  latter 's  wagon,  had  a  conversation  in  reference  to  an  overpay- 
ment of  money  made  by  him  to  Jones  on  his  tobacco;  that  angry  words 
'•ensued,  and  he  struck  Jones  with  his  fist  because  of  the  insulting  language 
used  by  him;  that  Jones  thereupon  put  his  hand  in  his  pocket,  and  appellant 
-believing  that  it  was  his  purpose  to  draw  a  knife,  or  other  weapon  with 
which  to  attock  him.  got  off  the  wagon,  went  to  the  rear  end  thereof, 
secured  a  tobacco  stick,  again  0ot  into  the  wagon,  and  returninic  to  where 
Jones  was  standing  in  the  front  of  the  wagon,  repeatedly  struck  him  with 
the  scick,  either  knocking  him  down,  or  causing  him  to  fall  out  of  the 
wagon,  thereby  so  frightening  the  team  as  to  cause  it  to  run  away. 

It  is  patent,  therefore,  that  appellant  was  not  aotlnff  in  his  self-defense  at 
the  time  of  the  dlfSculty  with  Jones,  and  if  a  wrongdoer  in  respect  to  the 
difiSoulty,  he  wos  also  in  the  wrong  in  the  matter  of  causing  the  team  to  run 
away,  therfeore,  the  error  committed  by  the  court  in  giving  instruction  No. 
2  could  not  have  been  prejudicial. 

We  are  of  the  opinion  that  the  court  did  not  err  in  refusing  to  give  in- 
struction asked  by  counsel  for  appellant,  as  they  are  all  predicated  upon  the 
theory  that  be  was  anting  in  self-defense  in  the  difficulty  with  Jones,  when 
in  fact  there  was  no  evidence  whatever  to  support  that  theory.  It  is  not 
clear  from  the  evidence  that  appellant  actually  struck  appellee  with  his  fist 
or  otherwise.  Much  of  the  evidence  tends  to  show  that  he  did  not  do  so,  and 
if  he  did  we  are  satisfied  that  it  was  not  intentional,  for  he  had  no  quarrel 
with  appallQe,  and  the  latter  gave  him  no  cause  to  strike  him,  as  he  did  not 
offer  to  interpose  in  Jones'  behalf.  But  appellee  testified  that  appellant,  in 
assaulting  or  beating  Jones  with  the  tobacco  stick,  did  strike  him  on  bis 
hands  with  hla  elbows  and  the  stick,  and  the  lines  were  thereby  knocked 
from  his  hands,  and  when  the  horses  ran  from  the  fright  occasioned  by  the 
combat  between  appellant  and  Jones,  the  loss  of  the  lines  prevented  him 
from  controlling  or  stopping  them. 

Appellant  testified  that  he  did  not  strike  appellee,  or  knock  the  lines  from 
bis  hands,  and  no  other  witness  in  the  case  seemed  to  know  how  he  lost  the 
lines,  but  the  jury  doubtless  accepted  appellee's  version  of  the  affair,  and 
they  were  the  sole  judges  of  the  credibility  of  the  witnesses,  and  of  the 
weight  t )  be  given  to  the  statements  of  each  or  any  of  them.  But  whether 
App.'lUnc  iiotually  struck  appellee  or  not  would  seem  immaterial,  if  his 
nilsoonrlii'^t  brought  on  the  diffioulty  with  Jones,  and  the  fight  between  them 
caused  the  horses  attached  to  the  wagon  to  run  away,  and  as  these  facts  are 
alleged  in  the  petition,  as  well  as  the  fact  that  appellant  struck  appellee 
with  bis  fist  or  stick,  and  there  was  some  evidence  introduced  to  prove 
them,  we  can  not  afford  to  disturb  the  finding  of  the  jury.  We  find  nothing 
in  the  reoord  to  support  the  contention  of  appellant's  counsel  that  the  jury 
were  infiuenced  by  passion  or  prejudice,  and  it  is  evident  that  only  oom- 
jpensatoiy  damai^es  were  allowed  by  them. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  is  affirmed. 
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BBINEGER  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  Maroh  13,  1903-Not  to  be  reported.) 

Railroads— Contributory  negligeDoe— Bill  of  exceptSons— Appellant,  wbila 
a  paseeoKer  od  a  passenger  train  on  appellee's  road,  bad  bis  tbumb  masbed 
by  a  door  baving  been  slamiued  against  it,  while  his  band  was  resting  on- 
the  door  facing.  Held— That  appellant,  by  bis  contributory  negligence,  was 
properly  denied  recovery  of  damages.  Under  section  837,  Civil  Code  of 
Practice,  a  bill  of  exceptions  which  is  not  signed  by  the  judge  can  not  be 
considered  as  a  part  of  the  record. 

K.  B.  Hays  for  appellant. 

J.  W.  Alcorn,  O.  W.  Metcalfe  and  E.  W.  HInes  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Brlneger,  with  bis  fourteen  year  old  son,  were  riding  in  a 
passenger  coach  on  appellee's  road  which  runs  from  Middlesborough  to* 
Mingo  mines.  The  coach  was  divided  Into  three  compartments,  the  front 
one  was  exclusively  for  the  use  of  white  passengers,  the  rear  one  for  the  use^ 
of  negroes,  and  the  middle  one  for  the  storage  of  baggage.  When  the  whistle 
blew  for  South  Boston  appellant  lefc  bin  seat  in  the  front  portion  of  tb» 
car,  passed  through  the  baggage  compartment  and  stood  in  the  door  opening 
into  the  end  of  the  car  for  negroes,  with  bis  band  against  the  door  facing ;^ 
the  thumb  of  bis  right  band  was  on  that  part  of  the  facing  to  which  the- 
door  would  be  shut.  Whilst  in  this  position  a  brakeman,  who  had  bis  back 
to  appellant,  and  who  was  stooped  down,  attempting  to  light  a  lantern* 
called  out  "shut  the  door,"  presumably  to  avoid  a  draft  which  was  blow* 
ing  through  the  oar.  Some  one  near  the  door  gave  it  a  sudden  push,  and 
the  door  caught  the  tbumb  of  appellant  and  crushed  Jt.  And  be  Insiikuted 
this  suit  to  recover  damages  therefor,  which  be  alleges  was  due  to  the  negli- 
gence of  appellee's  brakeman  in  directing  the  door  to  be  shut.  The  answer 
traversed  all  the  allegations  of  negligence,  and  plead  contributory  negli- 
gence. 

The  trial  resulted  in  a  verdict  for  the  defendant  under  a  perempt^iry  in- 
struction, and  plaintiff  has  appealed.  The  transcript  of  the  testimony  in- 
troduced upon  the  trial  is  shown  In  the  bill  of  evidence,  transcribed  by  the 
official  stenographer  of  the  Bell  Circuit  Court,  and  is  attested  by  the  judge 
thereof.  And  there  is  a  paper  copied  in  the  record  wblob  purports  to  be  a 
"bill  of  exceptions."  which  refers  to  the  bill  of  evidence,  but  which  is  not 
signed  by  the  judge.  Section  837  of  the  Civil  Code  required  the  judge  ta 
sign  the  bill  of  exceptions,  if  be  approves  it,  and  it  shall  be  then  filed  as  a 
part  of  the  record.  Under  this  state  of  fact  neither  the  bill  of  evidence  nor 
exceptions  can  be  considered  by  the  court.  (Stanford  v.  Parker,  12  Ky.  Law 
Bep.,  878;  L.  &  N.  R.  R.  Co.  v.  Finley,  86  Ey.,  294;  New  Tork  Life  Ins. 
Co.  V.  Brown's  Adm'r,  28  Ky.  Law  Rep.,  2072.)  Consequently  tbere  Is  na 
proof  that  we  can  legitimately  consider  upon  tbe  trial  of  the  appeal.  But  we- 
are  satisfied  from  a  careful  reading  of  the  bill  of  evidence  that  we  would 
not  be  justified  in  reversing  the  case  on  its  merits,  even  if  the  testimony 
were  properly  before  us,  as  tbere  is  no  evidence  of  negligence  on  tbe  part  of 
tbe  defendant,  and  plaintiff  was  himself  guilty  of  such  contributory  negli^ 
gence  as  wonld  have  precluded  recovery. 

Judgment  affirmed.' 
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BLACK  V.  COMMONWEALTH. 
(Filed  Marob  13,  1908— Not  to  be  reported. ) 

1.  CrlmiDal  law— Murder— New  trial— Appellant  prosecutes  this  appeal  from 
a  conviction  and  sentence  ot  death  for  murder.  One  of  the  grounds  lulled 
on  for  a  reversal  is  that  the  lower  court  erred  in  rpfusing  to  grant  a  new 
trial  on  the  ground  of  newly -discovered  evidence.  Held— That  an  error  in 
overruling  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence is  not  a  ground  for  reversal. 

2.  Evidence— Error  in  admission  of  evidenoe  as  to  grounds  for  belief  of 
the  insanity  of  the  accused  not  prejudicial  in  tb is  case.  The  evidence  up- 
holds  the  finding  of  the  jury,  and  uo  prejudicial  error  appears  in  the  in- 
structions given. 

Jos.  E.  Conklln  and  H.  W.  Saunders  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  indictment  charging  the  appellant  with  willful  murder  of  Archie 
James  was  returned  at  the  June  term  of  tbe  Jefferson  Circuit  Court,  1902. 
On  tbe  10th  day  of  the  same  month  the  appellant  was  biougbt  into  court, 
and  with  his  attorney,  Henry  Tilford,  consented  to  dispense  with  the 
formalities  of  an  arraignment  and  entered  a  plea  of  not  guilty  of  the  offense 
charged.  On  that  day  an  order  was  made  by  the  court  appointing  Joseph 
L.  Reed  and  Dudley  C.  Jones  attorneys  to  defend  the  case.  The  trial  of  the 
prosecution  was  assigned  for  June  17,  1903,  and  when  the  prosecution  was 
called  for  trial  Joseph  E.  Conklln  and  H.  W.  Saunders  appeared  as  counsel 
for  appellant,  and  on  their  motion  the  case  was  continued  until  September 
S6,  1902.  On  tbe  calling  of  the  prosecution,  on  the  last  date,  the  same 
counsel  appeared,  and  on  their  motion  the  trial  was  postponed  until  Sep- 
tember 30,  and  on  tbe  last-named  day  no  further  motion  for  a  continuance 
was  made,  and  the  trial  was  entered  into.  The  jury  returned  a  verdict  of 
guilty  and  fixed  appellant's  punishment  at  death. 

The  appellant,  by  counsel,  filed  reasons  and  moved  the  oourt  to  grant  him 
a  new  trial,  which  motion  was  overruled,  and  he  has  appealed  to  this  court 
to  reverse  that  judgment.  The  facts  in  the  case,  as  shown  by  the  record, 
are  in  substance  these :  In  the  month  of  May,  19(2,  the  appellant,  at  Second 
street  market  in  the  city  of  Louisville,  stabbed  and  killed  Archie  James. 
It  occurred  under  the  following  circumstances,  as  related  by  the  witness, 
Edgar  Johnson,  who  was  a  butcher  in  that  marketbouse:  "Archie  James 
was  sitting  in  a  wagon;  tbe  waf;on  was  backed  right  up  against  the  curb- 
stone in  front  of  the  market  and  he  had  his  head  down  this  way,  and  this 
man  wart  in  tbe  rear  end  of  tbe  market,  about  forty  feet  from  James.  John 
Black  came  walking  from  tbe  rear  end  of  the  market  and  said  to  me,  *I 
want  to  borrow  your  knife,'  and  took  the  knife,  about  a  twelve-inch  blade, 
and  walked  out  to  where  the  old  man,  James,  was,  and  I  happened  to  look 
just  at  that  time,  tbt:  old  man  raised  his  head  and  Black  stuck  the  kuife  in 
his  neck.  Neither  said  anything  to  the  other.  Black  turned  immediately, 
and  walked  back  through  the  meat  market  and  out  the  back  door.  Archie 
James  jumped  up  and  stepped  a  few  feet  forward  and  fell,  with  his  head  in 
the  door,  and  died  in  a  few  moments.     Black  was  sober.*' 
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SeTcral  other  witnesses  corroborated  tbis  witness,  Johnson.  There  was  no 
attempt  to  contradict  thin  testimony.  There  was  some  intimation  that  they 
had  had  some  words  the  night  before  at  James'  house.  When  arrested  ap- 
pellant said  ** he  was  tryinfr  to  ran  his  bluff  on  me."  All  the  testimony 
shows  that  the  old  man  was  unarmed,  and  was  sitting  in  his  cart  about 
half  asleep.  Dec^^ased  was  about  sixty-five  years  old,  and  appellant  a  young 
man  and  a  nephew  of  the  deceased.  The  only  attempt  made  to  excuse  ap- 
pellant from  this  foul  crime  was  insanity.  All  the  witnesses  for  the  Com- 
monwealth, seven  or  eight  in  number,  said  that  he  was  of  sound  mind  at 
all  times  when  sober.  The  appellant's  witnesses,  except  one  or  two,  agreed 
with  those  of  the  Commonwealth  as  to  this.  Appellant's  counsel  contend 
for  a  reversal  on  three  grounds : 

1st.  That  the  lownr  court  failed  to  grant  appellant  a  new  trial  on  account 
•of  newly-discovered  evidence. 

2d.  That  the  second  Instruction  given  by  the  court  to  the  jury  was  preju- 
•diclal  to  him. 

3d.  That  the  court  permitted  incompetent  evidence  to  be  introduced  over 
Ills  objection. 

As  to  the  first  ground,  the  newly-discovered  evidence,  if  Introduced,  would 
liave  been  only  cumulative  and  would  not  have  strengthened  that  adduced 
to  any  appreciable  extent,  and  under  section  V81  of  the  Criminnl  Code  of 
Practice,  which  tays  that  the  deci.<tioD6  of  the  lower  court  upon  motions  for 
•a  new  trial  shall  not  be  subject  to  exceptions,  and  in  the  case  of  Gumblll  v. 
Commonwealth,  15  Ky.  Law  Kep.,  477,  this  court  said  :  "One  of  the  grounds 
for  a  new  trial  Is  the  discovery  of  new  evidence  tending  to  contradict  the 
•evidence  of  the  witness  for  the  Commonwealth.  It  is  only  neceRsary  to  state 
that  the  lower  court,  having  passed  upon  that  matter,  Its  judgment  thereon 
can  not  be  reversed  here,  for  this  court  is  confined  in  its  review  of  criminal 
appeals  to  errors  of  law  occurring  on  the  trial." 

In  the  oaKO  of  Hatton  v.  Commonwealth.  7  Ky.  Law  Rep.,  46,  this  court 
£a1d  :  "An  error  in  overruling  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  not  a  ground  for  reversal."  In  the  same  book, 
page  377,  the  court  said:  "This  court  can  not  review  the  action  of  the  lower 
court  in  overruling  a  motion  for  a  new  trial  made  upon  the  grounds  of 
newly  discovered  evidence." 

As  to  the  second  ground,  there  was  no  error  in  the  giving  of  instruction 
No.  2,  complained  of,  and  taking  all  the  instructions  together  they  were 
more  favorable  to  appellant  than  he  was  entitled  to. 

As  to  the  third  ground,  the  only  evidence  complained  of  was  brought  out 
on  the  cross  examination  of  Jane  Black,  a  sister  of  the  appellant.  She  was 
asked  this  qnestinn  by  the  Commonwealth's  attorney:  "Now,  don't  you 
know  that  the  reason  that  you  were  afraid  of  him.  be  cut  two  other  men 
and  was  sent  to  the  pen  for  it,"  which  question  was  not  answered  by  the 
witness.  Th^^n  the  Commonwealth's  attorney  asked  this  question :  "Now, 
<ion't  you  know  that  that  was  the  reason  you  were  afraid  of  him,"  to  which 
witness  answered:  "No,  sir;  I  was  not  scared  of  him  about  that."  This 
was  Improper  as  appellant  did  not  testify,  and  the  court  should  not  have 
permitted  it,  but  in  view  of  the  defense  made  by  appellant  of  insanity  alone, 
and  the  effort  on  the  part  of  his  counsel  In  the  cross-examination  of  appel- 
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lee's  witDesstis  aod  Id  the  examination  of  bis  own  to  show  bis  attempts  to 
out  men  and  boys  frequently  as  an  evidence  of  bis  Insanity,  tbis  evidence 
-was  not  prejudicial  to  bim,  but  was  ratber  in  aid  of  his  attempted  defense. 
Tbis  record  discloses  tbe  fact  tbat  tbe  appellant  committed  a  most  foul, 
brutal  and  unprovoked  murder,  and  the  jury  saw  proper  to  fix  the  death 
penalty,  wbicb  tbis  court  does  not  feel  justified  in  interfering  with. 

Wherefore,  tbe  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


RENO,  &o.  V.  BLACKBURN. 

(Fikd  March  18,  1908— Not  to  be  reported.) 

Title— Possession—Statute  of  limitation— Appellants  claiming  to  be  heirs 
at  law  of  P.,  brought  tbis  suit  to  recover  fifty  acres  of  land  which  was  owned 
by  bim  at  tbe  time  of  his  death.  Appellee  claims  the  land  as  having  been 
given  to  his  wife  by  will  of  P.,  who  was  her  former  husband,  and  that  she 
held  said  land  under  said  will  for  twenty-nine  years.  Held— That  the  proof 
shows  that  there  was  a  will  executed  by  P.,  and  that  it  was  destroyed  by 
fire  when  the  office  of  the  clerk  of  tbe  county  court  was  burned,  but  tbe 
nature  of  said  will  is  not  definitely  shown,  but  as  tbe  wife  claimed  to  hold 
said  land  as  devisee  under  said  will  for  more  than  fifteen  years  adversely  to 
all  persons,  appellants  can  not  recover. 

J.  M.  Nichols  &  Son  for  appellants.  ■  • 

Gus  Thomas  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellants,  Margaret  Reno  and  others,  claiming  to  be  of  kin  to  and  the 
only  heirs  at  law  of  Lloyd  Piokett,  deceased,  brought  this  action  In  the  Car- 
lisle Circuit  Court  to  recover  of  the  appellee.  Cal  Blackburn,  fifty  acres  of 
land  lying  in  Carlisle,  formerly  Ballard  county. 

It  appears  from  tbe  record  that  the  land  was  formerly  owned  by  Lloyd 
Pickett,  wbo  was  residing  thereon  at  tbe  time  of  his  death,  which  occurred 
in  1872.  It  further  appears  from  tbe  record  that  Lloyd  Pickett  left  no  chil- 
dren, but  that  bis  wife  survived  him.  In  1874  she  married  the  appellee,  Cal 
Blackburn,  with  whom  she  lived  until  her  death  in  March,  10(0.  It  i» 
averred  in  the  petition  that  Lloyd  Pickett  died  intestate,  and  that  appellee 
is  wrongfully  in  tbe  possession  of  the  land  left  by  Lloyd  Piokett,  upon 
whose  death  it  is  claimed  it  descended  under  the  statute  to  appellants,  and 
that  they  are  now  tbe  owners  and  entitled  to  the  possession  thereof. 

The  answer  of  appellee,  as  finally  amended,  denies  that  appellants  are  the 
owners  or  entitled  to  tbe  possession  of  the  land,  and  avers  that  Lloyd 
Piokett  left  a  will  which  was  adioltted  to  probate  in  the  Ballard  County 
Court,  and  duly  recorded  in  tbe  Ballard  County  Court  olerk*R  offioe,  but 
tbat  tbe  courthouse  and  clerk's  office  in  that  county  were  destroyed  by  fir» 
in  1880,  for  which  reason  the  will  can  not  be  produced;  thai  by  Its  term  the 
land  was  devised  absolutely  to  the  testator's  wife,  who  from  his  death,  in 
1872,  to  her  own,  in  1000,  a  period  of  more  than  twenty-nine  year*,  oontinu- 
ously  had  and  held  the  actual  possession  thereof,  claiming  It  adverse  to  all 
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the  world,  and  that  appellaDta,  who  resided  near  h^,  had  notioe  of  the  na- 
ture of  her  title  and  the  Ofharaoter  of  het  poueeaion,  and  appellee  also  pleada 
and  relies  on  the  statute  of  limitation  to  defeat  appellant's  action. 

The  reply  filed  by  appellants  traverses  the  averments  of  the  answer,  and 
charges  that  the  wife  of  Lloyd  Piokett  ooonpied  the  land  in  oontroversy  only 
as  a  homestead,  and  this  averment  is  denied  by  the  rejoinder.  The  lower 
court  upon  these  issues,  and  the  proof  taken  by  the  parties,  rendered  judg- 
ment dismissing  the  petition,  and  allowing  appellee  his  costs.  The  evidence 
furnished  by  the  depositions  tends  to  show  that  a  will  was  executed  by 
Lloyd  Piokett.  Three  witnesses  testified  that  they  were  present  when  it  was 
written.  These  witnesses  also  agree  that  Lloyd  Pickett's  wife  was  the  sole 
devisee  under  the  will;  though  none  of  them  could  give  the  precise  terms  of 
the  will,  or  tell  what  character  of  estate  was  given  her  in  the  land.  It  is 
not  clear  either  who  the  attesting  witnesses  were.  There  is  also  some  evi- 
dence in  the  record  tending  to  show  that  the  will  was  carried  after  the  death 
of  Lloyd  Pickett  to  Blandville,  the  county  seat  of  Ballard  county,  and  de- 
livered to  Gorbett,  the  county  clerk,  fqr  record.  The  witness,  €aiQ,  who 
testified  to  this  fact,  seemed  to  have  the  impression  that  he  paid  for  the 
recording  of  the  paper  when  it  was  banded  by  him  to  the  clerk,  and  that  the 
money  for  the  purpose  was  furnished  him  by  one  Wiley  Dious.  A  small 
book  containing  many  entries  of  various  kinds  was  filed  with  the  deposition 
of  one  of  the  ivitnesses^  and  by  him  identifled  qs  the  former  property  of 
Wiley  Dious,  who  is  dead,  and  the  following  entry  in  this  book  was  iden- 
''^fled  as  in  the  handwriting  of  Wiley  Dious.  viz.:  "October  4,  1872,  $1.40 
paid  cash  for  recording  Lloyd  Pickett's  will  to  his  wife."  An  inspection  of 
the  book  and  entry  will  show  that  the  entry  is  not  of  recent  date.  The  book 
and  entry  can  not,  in  our  opinion,  be  treated  as  competent  evidence  as  the 
entry  was  not  made  by  tbe  direotion  of  any  one  authorized  to  act  for  the 
estate  of  tbe  testator,  nor  by  one  who  is  shown  to  have  had  any  control  of 
tbe  will,  or  who  bad  been  intrusted  with  tbe  duty  of  baving  it  probated. 

It  is  shown  beyond  question  that  the  clerk's  office  and  courthouse  of  Bal- 
lard county  were  burned  in  1880,  and  all  the  public  records  of  tbe  county 
then  in  existence  were  destroyed,  which  would  account  for  tbe  loss  of  the 
will  of  Lloyd  Piokett,  if  he  left  one,  that  was  admitted  to  probate;  but  while 
the  evidence  introduced  in  support  of  the  contention  that  such  a  will  was 
made  by  Pickett  for  tbe  benefit  of  bis  wife  18  persuasive  In  the  extreme, 
and  indeed  sufficient  to  satliify  us  that  tbe  will  was  at  one  time  in  existence, 
it  is  by  no  means  sufficient  to  convince  us  that  tbe  will  was  duly  attested 
by  two  witnesses  as  required  by  law,  and  if  it  were  proved  that  it  was 
legally  executed,  we  would  si  ill  be  without  information  as  to  whether  or 
not  it  was  admitted  to  probate  in  conformity  to  the  provisions  of  tbe  stat- 
ute. While  the  evidence  is  insufficient  to  authorize  this  court  to  hold  that 
the  wife  of  Lloyd  Pickett  took  tbe  land  in  controverfy  as  devisee  under  the 
will  of  her  husband*  we  are  of  opinion,  from  all  the  facts  and  circumstances 
connected  with  her  holding  of  it.  that  some  sort  of  a  paper  was  executed  by 
the  husband,  whether  valid  as  a  will  or  not,  under  and  by  virtue  of  which 
she  claimed  to  own  the  land,  the  evidence  shows  that  her  claim  of  owner- 
ship as  well  ha  her  possession  of  the  land  was  derived  from  and  based  on 
what  she  believed  to  be  a  valid  will  of  her  husband,  and  that  her  possession 
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was  actual,  coutlnuouB,  ndtorious  and  adverse  to  appellf^Dt  and  all  otben 
for  more  than  fifteen  years.  It  also  appears  that  her  claim  of  owcersblp 
was  generally  known  throuKbout  the  neighborhood,  and  that  many  of  the 
appellants  were  close  neighbors,  and  must  certainly  ha^o  known  of  it,  yet 
not  one  of  them  ever  denied  or  controverted  her  claim  while  she  lived,  nor 
have  any  of  them  testified  in  this  case  in  contravention  thereof. 

It  is  alleged  In  reply  that  the  widow  of  Lloyd  Pickett  occupied  the  land  as 
■a  homestead,  which  is  denied  in  the  rejoinder.  No  proof  has  been  made  to 
«how  that  she  occupied  the  land  as  a  homestead,  though  under  the  pleadings 
the  burden  was  upon  the  appellants  to  show  that  such  was  her  true  interest. 

In  Yeatman  v.  McDonald,  4  Ky.  Law  Rep.,  848  0,  only  the  syllabus  of 
which  is  reported,  this  court  announced  that  fifteen  years'  adverse  posses- 
Hlon  by  the  wife,  under  claim  of  title,  perfected  her  title  to  the  lands  of  her 
husband,  as  against  other  claimants,  and  In  Hogan  v.  Kurtz,  94  U.  S.,  817, 
It  was  said  by  the  Supreme  Court:  *'By  the  record  it  appears  that  the  testa- 
trix of  the  defendant  was  twice  married;  that  her  first  husband  emigrated 
here  in  the  year  1791,  married  here,  purchased  the  lot  in  question  and  built 
■a  bouse  on  It  as  a  family  residence;  that  they  never  had  any  children,  and 
'  that  he  died  in  1838,  leaving  her  surviving  him;  that  she  married  a  second 
busband.  whom  she  survived,  and  died  testate  in  1869,  devising  the  property 
to  her  sister,  the  defendant  in  error.  Throughout  her  life,  subsequent  to  the 
decease  of  her  first  husbanci,  the  testatrix  held  actual,  exclusive,  continuous, 
Tisible  and  notorious  possession  of  the  property,  and  the  evidence  Is  full  to 
the  point  that  the  defendant  as  her  devisee  continued  to  so  hold  the  same 
from  the  death  of  the  testatrix  to  the  present  time.  Forty-two  years  elapsed 
after  the  death  of  the  first  husband  of  the  testatrix  before  the  present  suit 
was  commenced,  the  plaintiff's  claiming  to  be  collateral  heirs,  or  the  repre- 
eentatives  of  collateral  heirs." 

Under  these  facts  the  court  held  that  the  possession  of  the  widow  was  ad- 
verse to  the  heirs,  Und  her  title  was  perfected  by  lapse  of  time.  We  see  no 
reason  why  the  principle  announced  in  the  case  supra  should  not  be  applied 
in  this  case.  The  failure  of  appellants  to  assert  title  to  the  land  in  contro- 
versy until  since  the  death  of  Pickett's  wife,  the  knowledge  that  they  must 
bave  had  of  the  adverse  claim  of  title  set  up  by  the  widow  of  Lloyd  Pickett, 
flo  long  ago,  coupled  with  her  actual  possesslo;]  of  twenty-nine  years,  oon- 
Tinoes  us  of  the  iosinoeritv  and  staleness  of  appellants'  claim  and  of  the 
propriety  of  applying  to  ic  the  bar  that  may  be  Interposed  In  such  oases  by 
the  statute  of  Ihnibation. 

The  judgment  of  the  lower  court  is  affirmed. 


LANCASTER.  &c.  v.  CITY  OF  OWENSBORO. 
(Filed  March  13,  1903— Not  to  be  reported.) 

Municipal  government -Taking  census— Injunction— Fraud  and  mistake- 
Appellees,  nlti/ena  of  Owen«boro.  seek  to  enjoin  the  city  from  issuing  tSOO,- 
000  of  bonds,  which  is  only  authorized  when  either  the  Federal  census  or 
censufl  taken  by  authority  of  the  city  shoWs  a  populatrioo  of  16,000.  .The 
groiiniis  allejsed  for  an  injunction  are  chat  the  persons «appQkn ted  to  take  the 
census  conimitted  frauds  and  mistakes,  which  showed   that   the  population 
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^as  over  16.000,  ^hen  in  truth  It  was  less.  Held— That  t]).e  evidence  fa)la  to 
«bow  that  any  fraud  was  oommitted  in  taking  tbd  oensus,  and  that  all  tbcf 
mlatakes  shown  to  have  been  made  were  uniDteotlooal  and  would  not  re- 
duce the  nensiis  below  15,000. 

Wilfred  Carrico  and  W.  S.  Morrison  for  appellants. 
Geo.  W.  Jolly  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Hear. 

This  suit  was  brought  by  appellants,  taxpayers  of  the  city  of  Owensboro, 
-against  that  city  and  Its  mayor  and  olerk  to  enjoin  the  Issuance  of  9900,000 
of  the  city's  bonds,  voted  to  be  Issued  at  the  November  election,  1(H)0.  It  is 
the  same  bond  issue  Involved  in  the  case  of  O 'Bryan  v.  City  of  OwensborOi 
IB  4  Ky.  Law  Bep.,  4fi9.  .     .  ' 

It  was  held  in  the  opinion  delivered  by  this  court  Id  that  oase  (O'Bryan 

V.  Owensboro)  that  the  act  of  enumerating  the  inhabitants  of  a  community 

by  way  of  a  census  was  a  legislative  act,  and  that  unless  there  was  fraud 

or  mistake  in  making  the  enumeration  that  changed  its  practical  result,  th^ 

action  of  the  local  legislative  bpdy  in  fixing  upon  and  declaring  such  result 

was  conclusive  upon  all  persons.    In  this  case,  the  taxpayers,  appeUanta 

here,  alleged  that  the  city  authorities,  the  mayor  and  common  council,  with 

4ibe  fraudulent  purpose  of  making  the  total  population  of  that  city  appear 

to  be  greater  than  it  was  in  fact,  and  to  make  It  appear  that  it  was  in  exoeM 

^f  16,000  souls  on  the  1st  day  of  August.  191X),  instead  of  some  18,189,  Iti 

alleged  actual  population,  caused  the  census  to  be  taken  by  the  city  enuni- 

-erators  to  be  so  changed  in  two  wards  as  to  include  the  same  persons  twice, 

In  a  great  number  of  instances,  and  to  include  a  great  number  as  citizens 

who  were  not  such  in  fact.    The  two  wards  included  in  that  charge  were 

•the  first  and  fourth. 

By  reference  to  the  former  opinion  it  will  be  seen  that  unless  the  city's 
population  was  16,000  or  more  when  the  vote  was  taken  for  the  bond  issue 
in  question  the  incurring  of  that  liability  was  void,  as  being  prohibited  by 
section  168  of  the  Constitution.  The  last  Federal  census,  taken  as  of  June 
1,  IflOO,  showed  the  total  population  of  the  city  to  be  then  18,180.  But  addi- 
tional territory  had  been  added  between  the  dates  of  June  1  and  August  1, 
aOOO.  Besides,  the  municipality  was  not  bound  to  rely  upon  the  accuracy  of 
the  Federal  census. 

In  making  the  enumeration  the  city  council  provided  by  ordinance  that 
the  mayor  should  appoint  four  enumerators,  who  should  be  citizens;  that 
they  should  make  accurate  lists  of  all  persons  residing  in  the  city  as  of 
August  1,  1000,  and  make  a  true  and  complete  record  of  all  persons  included 
in  the  enumeration.  This  record  was  to  be,  and  was,  bound  in  the  form  of 
a  permanent  volume,  and  is  presumably  yet  among  the  public  records  of  the 
city.  It  was  required  to  show,  and  so  far  as  this  record  dlRcloses  did  In  fact 
ehow,  the  name,  age,  color,  st<x,  employment,  plaoe  of  abode,  and  social 
condition  (whether  married  or  single)  of  each  person  enumerated.  The 
enumerators  were  made  public  officers  by  the  ordinance  providing  for  the 
-census.  •  They  were  appointed  by  the  mayor,  confirmed  by  the  common  coun- 
cil; and  took  the  oaths  of  office  required  by  law.     Until  their  complete  and 
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oertifled  work  is  iiDpeaobed  by  proper  and  sniBoiaDt  eYidenta  It  mutl  br 
given  tbe  credit  and  prefiDmptlon  accorded  by  law  to  all  otber  ofBolal  aots. 
AppellaDts*  principal  complaint  is  tbat  tbe  enumerators  were  assigned  U> 
tbeir  respective  wards,  eacb  taking  tbe  list  of  his  ward ;  and  tbat  tbe  act  oT 
tbe  mayor  and  council  in  baving  tbree  of  tbe  wards  subsequently  recan- 
vassed  by  one  of  tbe  enumerators  was  uuautborised  by  tbe  ordinance,  and 
was  in  fact  void.    Four  enumerators  were  appointed.    '£he  ordinance  did 
not  confluH  any  of  tbem  to  any  particular  part  of  tbe  work.    Any  of  tbem, 
tberefore,  was  autboriaed  to  do  any  part  of  it  tbat  tbe  council  or  mayor  may 
designate.    And  if  one  committed  errors,  or  otherwise  failed  in  his  work, 
another  might  go  over  it  and  correct  it.    Tbe  object  being  to  attain  accuracy" 
as  near  as  possible,  all  tbe  usual  aids  and  checks  commonly  employed  to  that 
end  were  proper.    Tbe  enumeration  was  not  complete  until  tbe  result  was- 
declared  by  tbe  ordinance  of  tbe  council  adopting  tbe  completed  work  of 
their  enumerators.    o\ie  of  tbe  enumerators,  P.  J.  Murphy,  the  one  selected 
to  retake  tbe  enumeration  in  three  of  tbe  wards,  was  an  experienced  assessor;, 
bad  for  twenty  years  or  longer  been  engaged  as  county  or  city  assessor  in- 
taking  somewhat  similar  lists  in  Daviess  county  and  the  city  of  Owensboro; 
bad  lived  for  many  years  io  that  city,  and  was  both   well  aoguianted  witb 
its  inhabitants  and  peculiarly  qualified  for  the  duties  of  bis  offifue.    His  pre- 
vious selections  for  such  work  by  the  people  of  those  communities  attest 
alike  his  qualifications  and  character.    He  says  be  did  tbe  work  carefully 
and  as  accurately  as  was  possible;  that  true  records  were  made  and  returned 
to  tbe  city  clerk,  which  were  shown  to  be  in  his  custody  while  the  proof  was 
being  tak(*n  in  this  case.    There  is  no  evidenee  of  fraud,   not  a  scintilla* 
Tbe  mistakes  shown  in  the  work  of  Murpby  were  not  as  many  as  twenty, 
all  told.     There  was  an  entire  failure  of  proof  to  sustain  appellants'  charges. 
Tbe  record,  as  completed,  was  a  public  one;  was  open  to  appellants'  inspec- 
tion.   Certain  evidence  of  errors  called  out  by  their  cross-exam in'atiofa  of 
Murphy  indicates  that  they  did  inspect  it.    We  must  presume  tbat  they  called 
attention  to  every  error  discoverable  by  such  inspection.     For  while  it  would 
be  exceedingly  difBcnlt  to  prove  that  a  census  did  not  contain  all  the  inhabi- 
tants, it  is  comparatively  a  simple  matter  to  show,  from  such  record,  tha't  it 
contained  duplications  and  names  of  persons  not  in  fact  resident  in  tbe  city 
if  such  were  the  facts.    Appellants'  failure  to  show  these  facts  persuildes  ua 
that  they  did  not  exist.    In  view  of  tbe  conclusion  at  which  we  have  arrTved 
on  the  material  Issues  in    the  case  we  deem  it  unnecessary  to  notice  certain 
matters  of  practice  alluded  to  in  argument. 

Tbe  judgment  of  the  circuit  court  refusing  the  injunction  and  dismissing 
tbe  petition  is  affirmed. 
Whole  court  sitting. 

HUDGINS  V.  CARTER  COUNTY. 

(Filed  March  IS,  1008.) 

Fiscal  courts— Claim  of  health  officer— Jurisdiction— Appellant  was  ap» 
pointed  health  officer  of  Carter  county  by  the  board  of  health  of  said  ooQDtyr 
and  presented  to  tbe  fiscal  court  bis  claim  for  $4,660  for  servioes  rendered 
and  medicines  furnished  during  an  epidemic  of  smallpox  in  laid  cooDty* 
Said  court  refused  to  allow  his  claim.    He  brought  this  action  in  the  oinmit 
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•  • 

^M>nri  mi  lili  tslalm  for  $4,050.  The  olronlt  oonrt  dismissed  bis  petition  o^ 
the  groQDd  that  the  proceeding  should  have  been  by  appeal  from  the  Jndg* 
mentof  the  flsoal  Oonrt,  and  beoanse  the  olronlt  conrt  has  no  Jnrisd lotion  to 
^aoate  or  modify  an  order  or  judgment  of  the  flsoal  donrt  exoept  on  appeal 
•taken  to  said  conrt.  Held-*Tha«  while  it  was  necessary  that  appellant 
-aho.nld  flrst  present  his  claim  to  the  flsoal  court,  he  Is  not  conflned  to  hit 
vemedy  by  appeal,  but  may  thep  institute  an  action  on  his  claim.  He  most 
«onJ9ne  his  claim  ;to  the  amount  presented  to  the  fiscal  court,  ^e  can  not 
Teoover  anainst  the  county  for  services  and  medicines  rendered  and  furnished 
to  persons  who  were  able  to  pay  for  same.  He  can  only  recover  for  his  ser- 
vices and  medicines  rendered  and  furnished  to  indigent  persons,  and  for 
services  and  general  Kupervlsion  rendered  by  him  which  was  necessary,  or 
veasonably  necessary,  to  quarantine  and  keep  the  smallpox  under  control,  and 
ftreve&t  the  spread  of  the  disease  and  for  attention  to  those  quarantined. 

Theobald  &  Theobald  for  appellant. 

Arinstrong  '&  Woods  for  appellee. 

Appeal  from  Garter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  filed  bis  petition  in  the  Carter  Circuit  Court  against  the 
-iippellee,  alleging  that  be  was  a  regular. practicing  physician,  residing  in 
<larter  oounty,  and  was  duly  authorized  to  practice  medicine  under  the  laws 
-of  this  State;  that  about  the  6th  day  of  June,  1900,  the  State  Board  of  Health 
of  Kentucky  appointed  tbree  persons,  naming  tbem,  as  the  local  board  of 
health  for  the  oounty  of  Carter,  and  that  the  last-named  board,  at  a  meeting 
held  on  or  about  the  6tb  day  of  June,  1900,  selected  and  appointed  the  appel-r 
lant  as  health  officer  for  Carter  coooty.  and  that  be  at  once  accepted  and 
entered  upon  the  disobarge  of  his  duties  as  such,  and  continued  to  act  as 
«ucb  health  officer  from  that  date  until  the  filing  of  his  action ;  that  be- 
tween October,  1900,  and  the  16tb  day  of  October,  1901,  there  prevailed 
in  Carter  county  an  epideinc  of  smallpioz,  which  kept  him  constantly  em- 
ployed in  looking  after  the  same  for  at  least  two  hundred  and  seventy-fiv€| 
days  of  that  time,  and  required  him  to  make  about  six  hundred  and  seventy- 
tive  visits,  vaccinate  over  six  hundred  people,  make  nine  hundred  and  sixty- 
three  presorlptions,  and  farnisb  medicine,  involving  four  hundred  and 
aeveuty-two  people,  four  hundred  and  twenty-five  of  whom  were  quaran- 
tined, and  to  furnish  a  quantity  of  disinfectants  used  in  the  necessary  fumi- 
gation of  infected  premises,  and  that  such  services  rendered  by  bim  as  health 
officer  for  Carter  county  were  reasonably  worth  $4,550,  and  that  he  had  not 
received  anything  as  compensation;  that  he  made  out  and  presented  his 
olaim  for  $4,060  to  the  fiscal  court  and  asked  that  same  be  allowed  him,  and 
the  court  refused  to  allow  him  anything  thereon.  He  then  asked  judgment 
tor  the  $4,660.  Appellee  answered,  controverting  appellant's  claim,  and 
alleging  that  the  fisoal  court  allowed  appellant  $700  on  bis  claim,  which  was 
<all  he  was  entitled  to  for  bis  services,  and  refused  the  balance. 

It  afterwards  offered  to  file  an  amended  answer,  to  which  there  wi^s  an 
•objection  made,  and  while  the  court  had  this  motion  under  consideration 
the  appellee,  on  motion,  withdrew  its  answer  and  amended  answer  and  filed 
the  following  demurrer  to  appellant's  petition  : 

"The  defendant.  Carter  county,  comes  and  demurs  specially  to ,  the  plaji^^ 
ilfTi  petition :  * 
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"Ifll.  Because  tbe  amonnt  fined  on  Is  not  the  saoie  as  the  amount  presented 
lo  amd  passed  on  by  the  Garter  Fisoal  Court. 

**1S$.  Beoaase  the'Carter  Fisoal  Conrt  has  had  no  opportunity  to  pass  OD 
tmit  allpw  or  disallow^the  olalm  as  set  out  In  plaintiff's  petition.  '^ 
.  *'8d.  Because  at  the  regular  January  term,  IfiO0,  of  the  Garter  Flseal  Court 
the  piatBtlff  presented  his  olalm  of  |4,060-for  ailowanoe,  aud  the  said  court 
ttien  and  there  allowed^plalntiff  the  sum  ef  1700  for  his  services  between 
Odioher,  IMO,  and  October  16.  1901. 

"4th.  Because  tbe  $700  allowed  by  tbe  Carter  Fiscal  Court  at  its  January 
term,  1903,  is  in  effect  a  JndRment  against  Carter  county  on  tbe  olalm  iiled 
by  plaintiff  in  the  Carter  Fiscal  Court  of  14,060,  and  is  now  binding  on  said 
county,  and  was  allowed  to  plaintiff  as  a  reasonable  compensation  for  hia^ 
servioes  as  health  officer  of  Carter  county  from  October,  1900,  until  the  16tb 
day  of  October  1901. 

"6tb.  Because  plaintiff's  petition  against  Carter  county  is  not  an  appeal 
from  any  judgment  or  order  of  the  Carter  Fiscal  Court. 

"6th.  Qecause  tbe  Carter  Circuit  Court  has  no  jurisdiction  to  vacate  or 
modify  an  order  or  judgment  of  tbe  Carter  Fisoal  Court  except  on  appeal 
taken  to  said  oonrt. " 

The  court  sustained  tbe  demurrer  on  tbe  fifth  and  sixth  grounds  named^ 
and  dismissed  tbe  petition,  and  tbe  case  is  here  on  appeal. 

By  section  2060,  Kentucky  Statutes,  physicians  appointed  as  health  ofBcera 
for  cities,  towns  and  counties  shall  receive  reasonable  coinpensatlon  for 
their  services,  to  be  allowed  by  tbe  councils,  trustees  or  county  courts  of  the 
cities,  towns  and  counties,  and  to  be  paid  as  other  town  or  county  officers 
are  paid. 

Tbe  appellant  alleges  In  his  petition  tliat  as  health  officer  be  performed 
the  services  named,  and  presented  his  claim  to  the  fiscal  court,  and  the  court 
failed  to  allow  him  anything  thereon.  The  law  as  heretofore  construed  by 
this  court  required  him  to  first  present  his  olalm  to  that  court  for  an  allow- 
ance, and  If  not  allowed,  or  If  the  allowance  was  unsatisfactory,  then  the 
claimant  had  either  of  two  remedies:  First,  to  appeal  from  the  action  of  the 
fiscal  court;  second,  to  bring  his  action. 

In   tbe  case  of    Washington    County  Court  v.   Thompson,  18  Bush,  S89» 
which  was  a  case  where  n  claim  was  presented  to  the  court  of  claims  for 
allowance  and  the  court  refused  to  allow  it,  nnd  tbe  olalnmnt  appealed  from 
the  order  disallowing  tbe  claim.    Tbe  countj  sought  to  dismiss  his  appeal, 
claiming  he  had  no  right  to  appeal,  but  should  havn  brought  liis  action  and 
referred    to  the  case  of    Garrard   County  v.    McKee,   11    Bush,    SS4.    The 
court  in  the  first   case  referred  to  said:  "In  that  case  McKee  had  rendered 
professional  services  for  the  county  of  Garrard  In  resisting  the  enforcement 
of  an  alleged  subscription  for  stock  In  the  Kentucky  River  Navigation  Co. 
He  applied  to  the  levy  court  for  an  allowance,  which  was  refused.    He  then 
sued  the  county  court  in  an  action  at  law,  and  tbe  judgment  or  order  of  the 
levy  court  was  pleaded  in  bar  of  his  action,  and  the  only  question  for  de- 
cision Was  whether  he  was  bound   to  proceed  by  appeal.    The  court  said 
arguendo  that  the  act  of  1867  did  not  apply  to  claims  or  demands  against  & 
county  growing  out  of  transactions  founded  upon  a  grant  of  power  to  th» 
c<ranty  in  the  character  of  a  private  corporation,  and  then  decided  tbe  quet^ 
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tloD  Id  point  by  saying  that  MoKee  'Was  nbt  bbuhd'to  appeal  from  the  order 
refusing  hiii)  the  allowance  asked.'  The  olear  inference  from  the  decision 
aotaally  made  is  that  he  had  bis  eleidtion  eithdr'to  appeal  or  to  resort  to  his 
aetion  at  IbM^  and  henoe  the  order  of  the  lery  oonrt  did  not  amount  to  a 
bar.  Tfafe  Sentnoky  Statutes  provide  that  .'any  person  presenting  a  claim 
before  a  oounty  oonrt  of  lidvy  and  olaims  for  ISO,'  etc.,  shall  have  the  right 
to  appeal  from  an  oirder  rejecting  it;  and  we  feel  that  it  would  be  oarrying 
the  doctrine  of  stare  deoisfs  to  a  most  unreasonable  length  to  refuse  to  carry 
ont  the  evident  will  of  the  legislature,  because  of  an  expression  of  opinion 
which  was  at  most  but  a  dictum.  This  conclusion  will  not  operate  to  give 
claimants  of  the  character  under  consideration  an  advantage  over  other 
oounty  creditors.  The  remedy  by  appeal  being  merely  cuo^ulative,  all 
oounty  creditors  may  elect  either  to  appeal  or  resort  to  their  action." 

In  the  case  of  Weis  v.  Lawrence  County,  18  Ey.  Law  Rep.,  075,  was  where 
the  claimant,  after  the  oounty  court  refused  to  allow  bis  claim,  resorted  to 
bis  action.  The  case  of  Turner  v.  Harrison  County,  17  Ky.  Law  Rep.,  719, 
was  a  like  case,  and  in  the  opinion  the  court  used  this  language:  "We  are 
also  of  the  opinion  that  the  rejection  of  appellant's  claim  by  the  fiscal  court 
of  Harrison  oounty  is  no  bar  to  this  action."  To  the  same  effect  are  the 
oases  of  Stephens,  County  Judge  v.  Allen,  19  Ey.  Law  Rep.,  1707,  and 
Henderson  County  v.  Dixon,  23  Ey.  Law  Rep.,  1204. 

The  appellant  can  not  claim  in  this  action  for  anything  more  than  14,050^ 
the  amount  of  the  claim  alleged  to  have  been  presented  to  the  fiscal  court 
for  allowance,  as  in  the  opinion  of  this  court,  the  prefientation  of  the  claim 
to  the  fiscal  court  for  its  allowance  Is  a  prerequisite  to  any  action;  also  he 
can  not  recover  against  the.  county  for  services  and  medicine  rendered  and 
furnished  to  persons  who  were  able  to  pay  for  same.  He  can  only  recover 
for  bis  services  and  medicines  rendered  and  furnished  to  indigent  persons  (8 
Ey.  Law  Rep.,  265),  and  for  services  and  general  supervision  rendered  by 
him  which  was  necessary,  or  reasonably  necefsary.  to  quarantine  and  keep 
the  smallpox  under  control  and  prevent  the  spread  of  the  disease,  and  for 
attention  to  those  quarantined. 

For  these  reasons  the  case  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 


BURGHARD,  &c.  v.  FITCH.  &c. 

(Filed  March  17,  1908-Not  to  be  reported.) 

Street  improvements— An  ordinance  was  adopted  by  the  general  council 
of  the  city  of  Louisville  providing  for  the  improvement  of  Grand  avenue, 
from  Twenty-eighth  street  to  Thirtieth  street,  by  grading  same  at  the  cost 
of  the.property  owneis.  In  this  action  against  appellants,  as  property  own> 
ere,  to  recover  their  share  of  the  cost,  they  contend  that  the  ordinance  la 
void  because  not  passed  in  accordance  with  the  charter  of  the  city^  li^ld— 
^^bat  said  ordinance  is  valid,  and  the  property  holders  are  liable  for  the  €0»t 
jof  said  improvement. 

'    Lane  iSb  Harrison  for  appellants. 

Wm.  Furlong  for  appellees. 


1984  BUBOHABD,  ftO.  Y.  FITOH,  ftO. 

Appeal  from  JaffanoD  Clroult  Court,  Common  Pleas  diTislon. 

OpiDioD  of  tba  oonrt  by  Judge  Nnnn. 

On  tba  IGtb  day  of  April,  18G6,  tbe  following  ordinanoe  was  paeeed  by  tbe 
general  oonnoU  of  tbe  olty  of  Lonisville,  and  approved  by  tbe  mayor,  to 
wit:  "An  ordinanoe  for  Improving  a  part  of  Grand  avenue  from  tbe  west 
line  of  Twenty -elgbtb  street  to  tbe  east  line  of  Tblrtietb  street.  Be  it  or- 
dained by  tbe  general  oonnoll  of  tbe  city  of  LouisTille  tbat  Grand  avenue, 
from  tbe  west  line  of  Twenty  eigbtb  street  to  tbe  east  line  of  Tblrtietb  street, 
sball  be  Improved  by  grading  full  widtb  to  tbe  curb  grade,  in  aooordancfl 
witb  tbe  plans  and  speoifloatione  on  file  In  tbe  oflSce  of  tbe  board  of  public 
works.  Said  work  sball  be  done  at  tbe  cost  of  owners  of  grounds  as  provided 
by  law,  and  that  all  ordinances  in  conflict  berewitb  be,  and  same  are  bereliy, 
repealed." 

It  is  agreed  by  tbe  parties  tbat  Fitcb,  tbe  contractor,  graded  tbe  street  in 
accordance  witb  said  ordinance,  and  tbat  bis  work  was  approved  by  tbe 
board  of  public  works  and  accepted  by  tbe  city,  and  an  apportionment  made 
of  tbe  cost  tbereof  as  against  tbe  property  owners  as  required  by  statute. 
Tbe  appellant,  being  one  of  tbe  property  owners,  contends  tbat  bis  property 
is  not  bound  for  any  part  of  tbe  cost  of  said  improvement,  for  tbe  reason 
tbat  tbe  ordioanoe  quoted  was  and  is  void.  He  says:  "Tbe  act  for  tbe  gov- 
ernment of  cities  of  tbe  first  class,  approved  July  1,  1808,  provides  tbat  tbe 
cost  of  tbe  improvement  of  tbe  sidewalkfl,  either  by  original  construction  or 
reconstruction,  shall  be  apportioned  against  and  paid  for  by  tbe  owners  of 
lots  fronting  the  Improvement,  in  proportion  to  tb<^  number  of  feet  owned 
by  each— that  tbe  cost  of  the  Improvement  by  ^original  construction  of  the 
street  proper  or  carriageway  shall  be  apportioned  against  and  paid  for  by  the 
owners  of  lots  in  tbe  quarters  of  squares  contiguous  thereto,  according  to 
the  number  of  square  feet  owned  by  each  of  such  persons  in  said  quarter 
squares;  but  whenever  tho  general  council,  by  ordinance,  provide  for  the 
improvement  of  any  public  ways  of  such  cities,  such  ordinance  must  deter- 
mine what  part  of  such  public  way,  if  any,  is  for  the  Fidewalk,  and  what 
parfe,  if  any,  is  for  tbe  carriageways  or  street  proper,  and  where  an  ordinance 
provides  for  the  grading  of  a  public  way  throughout  its  entire  width,  and 
between  the  terminals,  as  fixed  by  the  ordinanoe,  without  designating  what 
part  is  sidewalk  or  what  part  is  carriageway,  such  ordinance  is  void,  and 
the  property  owner  can  not  be  held  liable  for  the  cost  of  such  improvement." 

If  the  ordinance  in  question  bad  required  tbe  construction  of  a  street  or 
carriageway  and  also  a  sidewalk,  then  tbe  contention  of  appellant  would  be 
proper,  becausB  tbe  cost  of  constructing  a  street  or  carriageway  should  have 
been  apportioned  to  each  fourth  of  a  square  as  required  by  section  2888,  Ken- 
tucky Sr.Htutes;  but  in  tbe  construction  of  sidewalks  it  would  have  been  ap- 
portioned by  tbe  front  foot  as  owned  by  tbe  abutting  property  owners 
respectively  as  required  by  section  2886,  Kentucky  Statutes.  But  we  do  not 
understand  tbat  this  was  tbe  character  of  construction  contemplated  by  the 
ordinance.  As  we  understand  tbe  ordinanoe,  it  only  required  tbe  grading 
of  tbe  street,  full  widtb,  to  the  curb  grade.  It  did  not  require  tbe  oonstrue- 
tion  of  sidewalks,  and  the  city  may  never  require  such  construction.  We 
are  of  the  opinion  that  the  ordinance  was  valid,  and  tbe  oost  of  tbe  improve- 
ment was  properly  apportioned. 

Judgment  affirmed. 


HBITBBBSON  Y.  OOHHONWEALTH.  1985 

HBNDimSON  y.  COMMOMWBALTH. 
(Filed  Haroh  17,  1908^Kot  to  be  reported.) 

1.  CrimiDal  law— Instriiotlone— Appellant  was  isdloted  for  murder  and 
"was  oonvioted  of  maDslauKhter  and  eentenoed  to  fifteen  years'  oonflnement 
In  the  penitentiary,  from  wblcb  be  proBecutet  tbis  appeal,  oomplainlng  tbat 
tbe  oonrt  erred  in  giving  inBtrnctions  on  volnntary  and  involuntary  man- 
fllaugbtf  r.  Held— Tbat  giving  said  instruction  was  not  prejudicial  to  ap- 
pellant. 

S.  Evidenoe—Intozloation— Dying  declaration— Intoxication  is  no  Justi- 
Heatlon  or  excuse  for  tbe  commiFsion  of  a  bomloide,  but  upon  a  trial  for 
jnurder  it  is  oompeteat  to  prove  ^amkenness  as  bearing  merely  upon  tbe 
existence  or  nonexistence  of  ma i ice.  Tbe  dying  declaration  of  tbe  deceased 
was  properly  admitted  in  evidence  as  it  was  given  under  a  sense  of  iiopend- 
ing  deatb.and  was  competent  as  bearing. on  tbe  fact  as  to  wbo  committed 
the  bomloide. 

G.  A.  Gassidy  and  J.  D.  Pumpbrey  for  appellant. 

G.  J.  Pratt  and  M.  H.  Todd  for  appellee. 

Appeal  from  Fleming  Gircuit  Gourt. 

Opinion  of  tbe  court  Hiy  Judge  O'Bear. 

Appellant  was  indicted,  obarged  wltb  tbe  murder  of  Best  (Lander)  Barber. 
He  was  convicted  of  manslaugbter  and  Fentenced  to  fifteen  jears'  confine- 
ment in  tbe  penitentiary.  There  was  evidence  to  the  effect  that  appellant 
bad  been  drinking  heavily,  and  was  drunk  at  tbe  time  of  the  killing.  The 
fatal  shot  was  ^red  in  tbe  dark.  Whether  by  appellant  or  another  there  is 
oonflioting  evidence.  There  was  no  testimony  tending  to  show  the  Btate  of 
feeling  of  appellant  toward  the  deceased,  or  tbat  there  was  any  motive  for 
tbe  act. 

The  court  in  instructing  the  jury  defined  the  crimes  of  murder,  man- 
slaughter and  involuntary  manslaughter  (the  .last  named  being  punishable 
by  fine  and  Imprisonment  only).  Appellant  objects  to  the  two  last-named 
instructions  because  be  says  that  there  was  no  evidence  to  authorize  ibem, 
nor  did  be  ask  for  them,  but,  on  tbe  contrary,  objected  to  them.  His  theoiy 
is  tbat  tbe  question  of  bis  guilt  of  tbe  crime  of  murder  only  should  have 
been  submitted.  Intoxication  is  no  justification  or  excuse  for  the  commis- 
sion of  a  homicide,  but  upon  a  trial  for  mui'der  It  is  competent  to  prove 
drunkenness  as  bearing  merely  upon  tbe  existence  or  nonexistence  of  malice. 
JKot  tbat  it  excuses  or  mitigates  tbe  offense,  because  one  offense  can  not 
Justify  or  palliate  another,  but  because,  under  tbe  circumstances  of  the  case, 
it  may  tend  to  show  tbat  tbe  lesser  and  not  the  greater  offense  was  commit- 
ted. In  Wilkerson  v.  Commonwealth,  88  Ky.,  SS,  the  court,  commenting 
upon  tbe  effect  of  evidence  of  drunkenness  of  the  accused,  said:  "It  was 
competent  to  prove  his  condition,  not  because  intoxication  per  se  excuses 
orime,  but  because  it,  wltb  other  circumstances,  may  show  an  absence  of 
malice.  It  is  admissible  in  evidence  merely  as  one  fact  bearing  upon  tbe 
existence  or  nonexistence  of  tbat  deliberate  intent  essential  to  tbe  crime  of 
murder."    (Buokbannon  v.  Commonwealth,  86  Ky.,  110.) 

Tbe  court  Is  of  opinion  tbat  tbe  evidence  justified  tbe  glvibg  of  tbe  man- 
•laugbter  instruction.    Tbe  submission  of  an  instruction  on  .the  subject  of 
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involnotary  maDslaugbteT  does  j«ot  appear  .to  the  ooorfc  to  have  been  prejn- 
dlolal  to  the  aooused,  beoanse  the  jury  did  Dot  find  under  it.  Besides,  there 
was  some  evideuoe  tending  to  sbow  that  the  accused  inay  have  fired  the  shot 
recklessly  and  without  int^ntidit  of  Inflicting  death  or  harm  upon  any  person. 

Another  objection  is  that  tbe  couri'i)ennitted  the  foilowing -dying  deoiara- 
tion  of  the  deceased:  "I,  Lander  Bhrber,'  reallztnji:  tbe  fact  that  I  am  shot 
and  seriously  wounded,  and. being  in  my  right  mind,  state  that  on  the  6th 
day  of  December,  IttOl,  in  Fleming  county,  Kentucky,  I  was  shot  by  some 
unknown  person  to  me  -at  the  time  when  Robert  Hawkins  put  both  hand^ 
on  me  and  pushed  me  back.  I  also  know  that  twomeUt  namingly,  Allen 
Henderson  and  Jacob  Adums,  were  standing  just  behind  Hawkins,  and  I 
know  that  one  of  the  two  shot  me. " 

That  tbe  statement  was  made  under  a  due  sense  of  impending  dissulutioD 
was  abundantly  proved.  The  oriticiFm  of  this  statement  is  that  the  declarant 
does  not  state  who  fired  the  fatal  shot,  but  that  it  amounts  only  to  an  ex- 
pression of  an  opinion.  Evidence  had  been  admitted  showing  that  the  de- 
ceased shortly  before  his  death  had  stated  that  Jacob  Adams  had  fired  the 
fatal  shot,  but  it  was  in  the  dark,  tbe  parties  were  some  distance  apart,  and 
it  was  clearly  shown  that  it  was  almost  impossible  for  the  deceased  to  have 
known  definitely  and  exactly  which  of  the  two  m^n  fired  the  shot.  They 
were  standing  together.  In  view  of  tbe  circumstances  attending  tbe  occur- 
rence, the  court  is  of  opinion  that  tbe  statement  was  admissible,  to  be  given 
such  weight  as  tbe  jury  should  deem  it  entitled  to.  It  appears  to  be  as 
much  in  favor  of  appellant  as  against  him,  and  could  not  alone  have  ma- 
terially InQuenced  the  finding  of  tbe  jury.  In  the  motion  and  grounds  for 
a  new  trial,  although  fourteen  different  grounds  are  presented,  the  ruling  of 
the  court  In  admifcting  the  dying  declaration  above  named  was  not  included 
as  one  of  them.  Tbe  other  grounds  mentioned  in  the  motion  for  a  new  trial 
are  not  relied  upon  in  argument  on  this  appeal,  nor  do  they  appear  from  the 
record  to  have  merit. 

Upon  the  whole  case  we  find  no  error,  and  the  judgment  must  heafiSrmed. 


CATLETT  V.  CATLETT'S  ADM'R,  &c. 

(Filed  March  17.  1103— Npt  Co  be  reported.) 

Infants— Judicial  sales— Guardian  ad  litem— In  this  action  by  an  adminis- 
trator to  settle  bis  accounts  and  Rell  land  lielocglng  to  the  intestate  to  pay 
his  debts  an  infant  was  made  a  party  defendant  and  process  served  on  him, 
but  no  affidavit  was  filed,  as  required  by  section  88  of  the  Civil  Code  of 
Practice,  showing  that  be  bad  no  statutory  guardian  residing  in  this  State. 
On  the  same  day  the  clerk  appointed  a  guardian  ad  litem,  and  a  reference 
was  had  to  the  commissioner.  A  sale  of  tbe  land  was  had  at  the  price  of 
SK80,  and  the  statutory  guardian  became  the  purchaser.  Exceptions  were 
filed  to  the  report  of  Pale  on  tbe  ground  of  irregularity  in  the  appointment 
of  tbe  guardian  ad  litem;  also  on  the  ground  of  inadequacy  of  price.  Held 
—That  the  sale  should  hnvu  been 'set  aside  as  the  statutory  guardian  was  not 
a  party  to  the  proceeding,  and  it  is'n'HSonable  to  believe  that  an  irregularity 
of  this  sort  would  have  affected  materially  the  saleable  value  oi  tbe  property. 

Gilbert,  Peak  &  Gilbert  for  appellant. 
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F.  R.  Feland  for  appellees. 

Appeal  from  ADdenoD  Clrouit  Court. 

OpinioD  of  the  court  by  Chief  Justice  Buruam.      * 

Tfalg  suit  waa  brought  on  November  6,  1900,  by  B.  B.  Carlton,  as  admiols- 
tvator  of  Frank  Catlett,  to  settle  bis  aoooqnts  as  administrator,  and  for  a 
sale  of  enough  of  the  real  estate  to  pay  the  debts  of  the  decedent.  Charles 
Catlett,  one  of  the  defendants,  is  alleged  in  the  petition  to  be  an  infant.  He 
was  duly  served  with  prooess,  and  the  same  day  the  clerk  appointed  James 
Posey.hts  guardian,  ad  litem,  notwithstanding  the  fact  that  the  petition  of 
the  plaintiff  was  npt  verified,  and  that  no  affidavit,  either  of  the  plaintiff  or 
his  attorney,  was  filed  in  court,  with  the  clerk,  or  presented  to  the  judge 
during  vacation,  showing  that  the  infant  defendant  had  no  statutory  guar- 
dian, residing  in  this  State,  known  to  the  affiant,  as  required  by  section  8R 
of  the  Civil  Code.  The  cause  was  at  once  referred  to  the  master  commis- 
sioner to  report  debts,  and  at  the  April  term  his  report  was  filed,  showing 
debts  aggregating  1690.87.  Thereupon  a  judgment  was  entered  directing 
the  master  commissioner  to  sell  as  a  whole  three  separate  tracts  of  land,, 
aggregating  180  acres,  belonging  to  the  estate  of  decedent,  subject  to  the 
occupancy  of  Charles  Catlett  until  he  became  twenty-one  years  of  age.  At 
the  sale  made  pursuant  to  this  judgment  the  statutory  guardian  of  the  in- 
fant became  the  purchaser  at  the  price  of  S680,  and  executed  bond  therefor 
with  the  administrator  as  security.  John  W.  Catlett,  one  of  the  heirs  at 
law,  excepted  to  the  confirmation  of  the  sale,  both  because  plaintiff  failed  to- 
oonform  to  section  88  of  the  Civil  Code,  and  because  the  land  sold  for  a 
grossly  inadequate  price,  and  tendered  with  his  exception  a  written  agree- 
ment, with  good  security,  to  bid  $900  for  the  land  if  the  sale  should  be  set 
aside  and  a  resale  ordered.  Upoiy  the  trial  he  testified  that  the  tract  was 
reasonably  worth  81,200;  and  that  he  expected  to  have  been  present  at  the 
sale  and  bid  on  the  land,  but  had  been  prevented  from  doing  so  by  unavoid- 
able casualty. 

It  was  held  in  McMakin  v.  Stratton,  82  Ky.,  226,  and  Gardner  v.  Letcher, 
16  Ky.  Law  Rep.,  778,  that  the  appointment  of  a  guardian  ad  litem  was  not 
a  reversible  error,  although  no  affidavit  bad  been  filed  as  required  by  section 
88.  But  in  both  cases  tbe  statutory  guardian  was  a  party  to  the  proceeding. 
In  this  case  tbe  statutory  guardian  was  not  made  a  party  at  all.  and  only 
appears  in  the  record  as  a  purchaser.  Under  this  state  of  fact  we  think  the 
chancellor  erred  In  overruling  the  exceptions  filed  to  the  confirmation  of  the 
sale,  as  it  is  reasonable  to  believe  that  an  irregularity  of  this  sort  would 
have  affected  materially  tbe  salable  value  of  the  property. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  fo^ 
proceedings  consistent  with  this  opinion. 


WBBSTER,  &o.  V.  BROWN. 

(Filed  March  17,  1008— Not  to  be  reported.) 

Wills— Under  tbe  will  of  S.  appellee  is  entitled  to  the  estate  for  life  in  220 
acres  of  land  as  against  the  claim  of  her  daughter-in-law  for  alimony  and 
tbe  claim  of  a  purchaser  from  her  son.    As  her  son  had  no  estate  out  of  which 
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alimony  oould  be  allotted,  he  ooald  sot  vest  a  purobaaer  with  title  to  any 
^rt  of  it. 

M.  Merritt  and  F.  M.  Hatobeaon  for  appellantB. 

Lookett  A  Lbokett  for  appellee. 

Appeal  from  HeodersoD  Circuit  Court. 

Opinion  of  tbe  court  by  Obief  Jnstice  Barnam. 

Tbe  appellee,  Lucy  J.  Brown,  brongbt  tbia  luit  against  tbe  appellanti, 
Urytle  Webster,  tben  Myrtle  Bobards,  and  J.  W.  Porter,  on  tbe  8tb  day  of 
November,  1900,  for  tbe  possession  of  S£0  acres  of  land  and  tbe  rents  tbereon. 
In  wblob  sbe  claimed  to  have  a  life  estate  under  tbe  will  of  Almini  B.  Sng- 
-ffett.  Myrtle  Webster  claimed  100  acres  of  land  as  alimony  allowed  ber  by 
•a  judgment  of  tbe  Henderson  OlroUit  Court  out  of  tbe  estate  of  ber  divorced 
busband,  J.  D.  B.  Bobards,  and  tbe  appellant,  Porter,  claimed  tbe  residue 
-of  tbe  tract  as  vendee  of  Bobards.  We  are  astted  to  determine  wbat  Interest 
J.  D.  B.  Bobards  and  bis  motber,  Mrs:  Lucy  J.  Brown,  took  under  tbe  will 
of  Almira  E.  Suggett.  Tbe  clauses  of  tbe  will  we  are  asked  to  consider 
read  ns  follows : 

"I  ffive  all  tbe  balance  of  my  estate,  real  and  personal,  to  James  Wbite 
and  Henry  H.  Farmer,  and  tbelr  legal  successors,  *  *  *  intrust  for  tbe  use 
^nd  benefit  of  J.  D.  B.  Bobards,  son  of  B.  F.  and  Lucy  Bobards,  tbe  land 
not  to  be  divided,  but  to  descend  to  the  children  tbat  may  be  bom  in  lawful 
marriage  to  said  J.  D.  B.  Bobards.  But  the  property  is  given  with  restric- 
tions to  be  mentioned  below.  B.  F.  and  Luoy  J.  Robards  have  tbe  privilege 
of  a  home  on  the  land  for  themselves  and  any  children  tbey  now  have,  or 
she  may  have,  during  their  minority,  or  as  long  as  any  girl  child  of  hers  is 
unmarried.  But  one- fourth  of  the  proceeds  of  the  crop  raised  is  to  be  appro- 
priated by  my  trusfcees  to  the  education  of  said  J.  D.  B.  Bobards,  with  the 
view  to  his  entering  the  Christian  lainistry  as  a  Baptist  or  Presbyterian. 
TThe  farm,  land  and  proceeds  are  to  be  controlled  by  said  trustees,  and 
nothing  raised  on  the  farm  is  to  be  subject  to  any  one's  debts  except  as  to 
my  own  as  before  mentioned,  and  all  raised  on  the  farm  except  tbe  one- 
fourth  appropriated  as  before  mentioned  is  to  be  used  by  Lucy  J.  Bobards 
toT  the  benefit  of  herself  and  family,  and  B.  F.  Bobards,  should  be  be  left  a 
widower,  so  long  as  be  may  continue  unmarried.  But  no  child,  except 
Luoy  J.  Robards',  shall  be  raised  on  the  place  out  of  Its  proceeds.  Should 
J.  D.  B.  Bobards  die  without  children,  then  tbe  land  shall  belong  to  tbe 
-child  of  Lucy  J.  Robards,  who  shall  have  the  use  of  it  during  ber  life,  as  di- 
rected in  this  will." 

This  will  was  probated  in  May,  1877,  and  the  appellee,  Lucy  J.  Bobards, 
«nd  her  husband,  B.  F.  Bobards,  and  their  son,  J.  D.  B.  Bobards,  lived  on 
this  tract  of  land  until  he  married  the  appellant,  Myrtle  Webster,  in  Decem- 
ber, 1894,  he  being  at  that  time  only  seventeen  years  old.  Both  families 
^continued  to  occupy  tbe  premises  untll<  J.  D.  B.  Bobards  and  bis  wife  sepa- 
rated in  May,  1899.  B.  F.  Bobards  having  dled^  Lucy  J.  Bobards  married 
A.  A.  Brown.  The  appellant,  Myrtle  Wesbter,  appears  not  to  have  agt^ 
^ith  her  mother-in-law  after  her  marriage  to  Brown,  and  only  consented  to 
return  to  her  husband  on  tbe  condition  that  her  mother  in-law  and  her  bus- 
l)and  should  leave  the  premises,  and  apparently  with  a  view  of  promoting 
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r*  •  ■ 

harmony  to  the  family  she  did  leave  the  premisea  In  May,  1809.  Bat  tlie> 
zeoonciliation  between  J.  D.  B.  Bobards  and  his  wife  was  abort  lived.  She- 
again  separated  from  him  in  the  following  August,  and  instituted  a  suit 
against  him  for  a  divo^;x)a.aDdalimoqj,  in  wbi(Sh  she  was  allowed  100  aores. 
of  land  as  alimony  for  the  support  of  herself  an^  infant  ohild.  She  shortly 
afterwards  married  her  present  husband,  Wesbter.  In  the  meantime  J.  D.. 
B.  Bobards  and  wife  mortgaged  his  life  interest  in  the  land  to  the  appellants 
Porter,  and  this  land  was  subsequently  sold  and  Porter  became  the  pur« 
ohaser.  In  addition  to  the  facts  recited  above  both  of  the  appellants  relied 
upon  the  abandonment  of  the  premises  by  Mrs.  Brown  in  1809  as  an  estoppeK 
No  facts,  however,  are  alleged  to  support  this  plea. 

We  are  of  the  opinion  that  B.  F.  and  Lucy  J.  Bobards  took  a  life  estate  iik 
the  tract  of  890  acres  of  land  under  the  will  of  Mrs.  Suggett,  subjected  to  a 
charge  of  one-fourth  of  the  proceeds  of  the  crop  raised  thereon  for  the  educa- 
tion of  their  son,  J.  D.  B.  Bobards.  It  appears  from  the  testimony  that  ap^ 
pellee,  Mrs.  Lucy  J.  Bobards,  has  no  minor  children,  and  her  son,  J.  D.  B. 
Bobards,  has  finished  his  education  and  has  now  no  valid  claim  to  one- 
fourth  the  proceeds  of  the  farm.  It,  therefore,  follows  that  appellee  is  en  - 
titled  to  the  use  and  occupancy  of  the  farm  during  her  Ufa  At  her  death 
J.  D.  B.  Bobards  has  a  life  estate  therein,  and,  at  his  death,  it  descends  to 
his  children  born  in  lawful  wedlock.  As  appellee  was  not  a  party  to  the 
tiroceedings  in  which  the  appellant,  Myrtle  Webster,  was  adjudged  100  acrea 
of  the  land  as  alimony,  and  J.  W.  Porter  a  lien  upon  the  residue  to  secure 
the  payment  of  bis  debt,' her  interest  is  not  in  any  wise  affected  by  this  judg- 
ment, nor  is  there  any  proof  in  tbQ  record  to  support  the  plea  of  estoppel. 
We  think  the  trial  court  properly  adjudged  appellee  entitled  to  the  poset^ssiOD^ 
of  the  property,  etc. 

Judgment  affirmed. 


WBIGHT  V.  SHIPP. 

(Filed  March  17,  1003— Not  to  be  reported.) 

Landlord  and  tenant— Forcible  entry—Where  the  landlord  made  a  lease  of 
land  for  one  year  to  be  used  for  grazing  purposes,  and  the  tenant  sells  the 
grazing  privilege  for  a  limited  number  of  cattle,  the  landlord  can  not  take 
possession  of  the  land  on  the  ground  that  the  tenant  has  by  subletting  the 
premises  forfeited  the  lease,  as  the  sale  of  the  grazing  privilege  by  the  tenant 

was  not  a  subletting  as  contemplated  by  the  statute. 

»  ■ 

N.  C.  Fisher  for  appellant. 
G.  Arnsparger  and  Dennis  Dundon  for  appellee. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

Appellee  rented  ninety-eight  acres  of  land  belonging  to  appellant  for  the 
term  of  one  year  from  March,  1001,  to  March,  1009.  This  land  was  all  li> 
grass,  and  was  to  be  used  for  graving  purposes. 

Appellee  afterwards  sold  to  one  Bedmond  the  grazing  privilege,  for  a 
llinlted  iinQ|b#r  of  cattle,  on  this  land.  Appellant  ser^d  notice  on  Bed- 
mond to  vacate  the  premises,  claiming  that  appellee  had  sublet  the  premisea 
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to  Redmond  without  bis  writteD  conseDt,  and  thereby  forfeited  his  lease. 
Redmond  vacated  and  appellant  then  moved  on  and  took  charge  of  the 
premises.  Appellee  had  Issued  a  writ  of  forcible  entry  against  the  apfellant; 
and  upon  the  trial  of  this  writ  appellant  was  found  guilty.  He  then  filed 
a  traverse  thereof  and  took  his  case  to  the  olroult  court,  and  was  again 
found  guilty,  and  Is  here  now  on  appeal. 

The  proof  in  the  case  clearly  showed,  and  without  oontradiotlbn,  that  the 
flale  of  the  grazing  privilege  to  Redmond  b^  appellee  wad  not  a  subletting  as 
contemplated  by  the  statute,  and  the  lower  court  should  have  given  a  per- 
emptory instruction  to  find  appellant  guilty  of  the  forcible  entry.  For 
these  reasons  we  do  not  deem  it  necessary  to  discuss  the  other  questions 
raised  by  counsel  for  appellant  in  tbelr  brief. 

Wherefore,  the  judgment  of  the  lower  court  Is  aflQrmed. 


PERKINS'  ADM'X  v.  EMBRY. 

(Filed  March  17.  1003— Not  to  be  reported.) 

Fraud— Evldenoe— Damages— This  action  was  instituted  to  reooyer  dam- 
Ages  from  appellee  for  deceit  in  the  sale  to  the  husband  of  appellant  of  seven 
and  one-half  shares  of  capital  stock  of  the  First  National  Bank  of  Fort  Scott, 
in  the  State  of  Kansas.  Held— That  there  was  no  evidence  of  fraud  prac- 
ticed by  appellee  on  the  intestate.  Representations  as  to  the  value  of  stock 
did  not  constitute  actionable  fraud,  and  representations  made  by  appellee  aa 
to  the  value  of  said  stock  made  after  the  consummation  of  the  crade  was  not 
competent  evidence  of  fraud. 

J.  W.  Alcorn  and  Robt.  Harding  for  appellant. 

W.  Q.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellant,  Columbia  Perkins,  as  admliiis- 
tratrlz  of  the  estate  of  her  deceased  husband,  Wm.  Perkins,  In  the  Lincoln 
Circuit  Court  to  recover  of  the  appellee,  S.  J.  Embry,  damages  for  alleged 
fraud  and  deceit  in  the  sale  to  her  Intestate  of  seven  and  one-half  shares  of 
the  capital  stock  of  the  First  National  Bank  of  Fort  Scott,  in  the  State  of 
Kansas.  The  facts  upon  which  the  recovery  is  sought  are  substantially  set 
forth  in  the  petition,  as  follows :  Appellant's  intestate,  on  September  24, 1898, 
sold  and,  together  with  his  wife,  conveyed  by  deed  to  appellee  sixty-seven 
acres  of  land  in  Lincoln  county  at  the  price  of  $3,489.  Of  this  sum  $1,318  60 
was  paid  in  twelve  and  a  half  shares  uf  the  capital  stock  of  the  Lincoln 
County  National  Bank,  at  $106  per  share,  $750  lu  seven  and  a  half  shares  of 
the  capital  stock  of  the  First  National  Bank  of  Fort  Scott,  Kansas,  at  $1C0 
per  share,  and  the  remaining  $426.50  of  the  consideration  was  paid  in  cash* 

It  is  averred  in  the  petition  that  at  the  time  of  this  transaction  Pi^rkins 
was  sick  of  a  disease  of  which  he  in  a  few  months  thereafter  died,  and  that 
appellee  fraudulently,  and  with  the  intent    to  deceive  the  intestate  and  in- 
duce him  to  take  the  stock  of  the  Fort  Scott  Bank  as  Of  the  value  of  $100 
•per  share,  represented  to  him  that  it  was  then  wortti  tha^  sum^,-  iand  was  a 
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i;co6d  'diVldeDdpaylDg  stock;  that  appellee  then  knew  that  the  stock  was  not 
worth  ezceedinf^  |60  per  sbare,  but  tbat  Perkins  bad  no  knowledge  as  to  Its 
value,  and  Rc6epted  the  stock,  relying  upon  appellee's  statements. 

The  answer  speoifically  denies  the  fraud  and  deceit  complained  of,  and 
Avers  tbat  appellee  knew  ho  more  of  tbe  value  of  the  bank  stock  than  the 
fceneral  public,  and  tbat  appellant's  intestate  had  tbe  means  and  opportunity 
of  knowing  as  much  about  tbe  value  of  tbe  stock  as  be  did.  llie  trial  re- 
sulted in  a  verdict  for  appellee,  tbe  Jury  having  been  directed  to  so  find, 
upon  a  peremptory  instruction  given  l)y  the  court  at  the  conclusion  of  appel- 
lant's evidence,  and  a  new  trial  was  refused  tbe  appellant,  of  which  she 
oomplalns.  Ordinarily  representations  of  the  value  of  an  article  sold,  though 
exaggerated,  or  even  untrue,  do  not  constitute  a  warranty,  nor  will  they 
support  an  action  for  fraud  or  deceit  unless  the  representor  sustains  a  rela- 
tion of  trust  or  confidence  to  tbe  buyer,  as  in  thetsase  of  attorney  and  client, 
trustee  and  cestui  que  trust,  etc.  Another  exception  to  tbe  rule  stated  is 
where  the  truth  of  the  thing  rei^resented  is  unknown  to  the  buyer,  but  Is 
peculiarly  within  the  knowledge  of  tbe  representor,  or  be  has  peculiar  means 
of  knowing  the  truth.  (Am.  and  Eng.  Ency.  of  Law,  volume  14,  pages  194- 
lib.  First  National  Bank  v.  Mattingly,  92  Ky.,  667;  Beach's  Modern  Law  of 
C/ontracts,  sections  1486-87-39.) 

The  evidence  in  this  case  shows  tbat  Wm.  Perkins  was  anxious  to  sell  bis 
land,  and  tbat  he  sent  several  messages  to  apppellee,  importuning  him  to 
buy  it.  The  latter,  however,  seemed  Indifferent  about  the  matter,  but  did 
iflnally  go  to  Perkins'  house  and  trade  with  him,  upon  tbe  terms  recited  in 
tbe  deed.  No  witness  has  testified  to  what  was  said  at  tbe  time  of  the  trade. 
Appellant  does  say  that  she  objected  to  her  husband  taking  tbe  Fort  Scott 
Bank  stock,  after  tbe  contract  was  made,  and  that  appellee  then  represented 
tbe  stock  of  tbat  bank  to  be  good  and  of  tbe  value  of  $100  per  sbare;  but  if 
such  representations  were  then  made  by  bim,  they  could  not  have  operated 
on  the  mind  of  her  husband,  who  had  already  sold  the  land  to  appellee  and 
agreed  to  accept  the  bank  stook.  Some  stress  is  placed  on  tbe  return  of  ap- 
pellee to  Perkins*  house  tbat  evening  with  tbe  deed,  accompanied  by  the 
oounty  olerk  to  take  the  acknowledgment  of  tbe  grantors.  This  circum- 
stance is  not  of  itself  sufiSclent  to  show  fraud,  bis  apparent  baste  to  obtain 
the  deed  may  have  been,  and  doubtless  was,  occasioned  by  tbe  knowledge 
that  be  and  all  his  neighbors  possessed,  tbat  Perkins  was  liable  to  die  at  any 
time  of  tbe  disease  with  which  be  was  afflicted,  and  as  a  prudent  man  ap- 
pellee may  have  thought  it  necessary  to  have  tbe  transaction  between  them 
consummated  at  once.  Although  Wm.  Perkins  lived  until  April  following 
the  sale  of  the  land,  no  complaint  ever  came  from  bim  that  he  bad  been 
mistreated  or  wronged  by  appellee,  or  that  be  ever  regretted  bis  acceptance 
of  the  Fort  Scott  Bank  stock.- 

The  conversations  with  appellee,  to  which  the  Carpenters  testified,  do  not 
fibow  any  fraud  in  the  transaction  between  bira  and  Perkins.  To  tbe  one 
be  said  befure  the  land  trade  was  made  that  he  would  be  willing  to  pay 
Perkins  Lincoln  County  National  Bank  stock  for  his  land,  and  to  tbe  other 
after  the  trade  he  gave  advice  in  regard  to  the  bank  stock  tbat  be  bad  trans- 
ferred  to  Perkins,  saying  that  stock  of  the -Lincoln  County  National  Bank 
was  gilt  edged,  and  that  of  tbu  Fort  Scott  Bank  ^as  '^reliable."    Italao  ap- 
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pears  trom  the  record  that  many  perions  In  and  around  Stanford,  the  oonntj 
seat  of  Lincoln  oounty,  owned  stook  in  the  Fort  Scott  Bank,  and  this  fac^ 
was  in  all  probability  known  to  Wm.  Perkins,  as  it  seemed  to  have  been 
generally  known  to  others,  and  it  can,  therefore,  hardly  be  said  that  he  waa 
wholly  without  means  of  ascertaining  the  value  of  the  bank  stook  when  and 
before  he  received  it  from  appellee.  It  also  appears  from  the  record  that  the 
stock  of  the  Fort  Scott  Bank  paid  a  4  per  cent,  dividend  per  annum  for  sev- 
eral years  beiore  its  sale  by  appellee  to  Perkins,  and  that  it  likewise  paid 
that  dividend  for  two  years  after  its  transfer  to  him.  The  president  of  the 
bank,  whose  deposit  ion  was  read  on  the  trial,  testified  that  its  stock  waa 
worth  $76  per  share  at  the  time  of  its  purchase  by  Perkins,  instead  of  S60.  as 
claimed  by  appellant.  The  president  also  testified  that  he  had  never  com- 
municated to  appellee  the  condition  of  the  Fort  Scott  Bank,  so  though  it  be 
00  oded  that  appellee  represented  the  stock  as  worth  its  par  value,  there  ia 
nothing  to  show  that  be  did  not  so  regard  it. 

After  a  careful  reading  of  the  record  we  are  unable  to  see  that  there  waa 
any  evidence  of  fraud  or  deceit  to  go  to  the  jury,  and,  besides,  we  are  not  in- 
clined to  brand  as  fraudulent  a  transaction  of  which  appellant's  Intestate, 
the  party  most  interested,  was  never  known  to  complain.  The  rejection  by 
the  lower  court  of  the  testimony  of  George  Caipenter,  offered  to  prove  a  con- 
versation betweBu  him  and  appellee,  was  not  prejudicial  to  appellant,  as  the 
conversation  occurred  before  appellee^s  purchase  of  the  land,  and  related  to 
another  and  different  proposition  from  that  accepted  by  Perkins,  but  so 
much  of  Carpenter's  statements  as  related  to  the  fact  that  Peikins  had  sent 
him  to  appellee  to  ask  the  latter  to  buy  his  land  might,  with  propriety,  have 
been  admitted  by  the  court. 

For  the  reasons  indicated  herein  the  judgment  is  affirmed. 


CITY  OF  LEBANON.  &o.  v.  KNOTT,  &o. 

(Filed  March  17.  1903-Not  to  be  reported.) 

Municipal  corporations— Mandamus— Reducing  boundary— Res  judicata — 
This  proceeding  was  insbitiited  by  citizens  of  Lebanon  to  obtain  a  manda- 
mus coiDpelling  the  council  to  pass  an  ordinance  striking  designated  terri- 
tory from  the  boundary  of  said  city  in  accordance  with  section  34b8,  Ken- 
tucky Statutes.  Within  two  years  prior  to  the  application  now  made  to  the 
council  to  reduce  the  boundary  of  said  city  the  circuit  court  bad  refused  to 
grant  an  application  to  reduce  said  boundary.  On  this  appeal  the  questiona 
involved  are,  first,  is  the  boundary  here  sought  to  be  defined  by  ordinanoe 
the  same  boundary  that  was  involved  in  the  former  suit?  second,  is  the  judg- 
ment dismissing  the  first  suit  a  bar  to  the  present  one?  Held— That  the- 
boundary  involved  in  the  former  suit  is  not  the  same  involved  in  this.  The 
former  suit  is  not  a  bar  to  this,  for  it  appears  from  the  record  that  there 
never  was  a  trial  of  the  action  on  its  merits.  A  mandamus  is  ordered  to 
compel  the  council  to  pass  an  ordinance  providing  for  the  reduction  of  the 
boundary  as  the  council  has  no  discretion  in  the  matter  upon  the  filing  of 
the  proper  petition. 

H.  S.  MoEIroy  for  appellants.  ^ 

'  John  McChord  for  appellees. 
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Appeal  from  Marios  Clrouit  Court. 
Opinion  of  lEbe  court  by  Judge  Settle. 

Section  8488,  Kentucky  Statutes,  proridee  a  method  of  adding  to,  or  strik- 
ing from,  the  boundaries  of  cities  of  the  fourth  class.  The  language  of  the 
statute  on  this  subject  is  as  follows:  "Whenever  it  shall  be  deemed  desirable 
to  annex  any  territory  to  a  city  in  this  class,  or  to  reduce  the  boundaries 
thereof,  the  same  may  be  done  in  the  following  manner :  The  board  of  ooun- 
oll  of  such  city  shall  by  ordinance  accurately  define  the  boundary  of  the 
territory  proposed  to  be  annexed  or  stricken  off,  either  upon  their  own  mo- 
tion, or,  if  requested  to  do  so  by  a  written  petition  of  at  least  twenty-five 
voters  and  resident  taxpayers  of  the  city,  or  residing  within  the  boundary  to 
be  added  or  stricken  therefrom,  shall  pass  the  ordinance  in  conformity  witb 
the  request  of  such  taxpayers.  *  *  *  Within  thirty  days  after  the  adop- 
tion, publication  and  advertisement  of  such  ordinance  a  petition  shall  be 
filed  in  the  circuit  court  of  the  county  within  which  said  city  may  be  sit- 
uated in  the  name  and  on  behalf  of  the  city,  or  in  the  name  of  one  or  more 
of  said  petitioning  taxpayers,  setting  forth  the  passage,  publication  and  ad- 
vertisement of  such  ordinance,  the  object  and  purposes  thereof,  together 
with  an  accurate  description,  by  metes  and  bounds,  of  the  territory  proposed 
to  be  annexed  to,  or  strldken  from,  the  city,  and  praying  for  a  judgment  of 
the  court  to  annex  said  territory  to,  or  strike  same  from,  the  city  as  the 
object  may  be. "    *    •    ♦ 

The  remaining  portions  of  the  section  provide  the  manner  in  which  the 
subsequent  proceedings  as  to  the  trial  in  the  circuit  court  shall  be  oexi- 
duoted,  and  authorize  .any  one  or  more  of  the  resident  voters  of  the  terri- 
tory proposed  to  be  annexed  or  stricken  off  to  file  a  defense  in  the  prooeed- 
ings,  setting  forth  such  reasons  as  may  properly  be  urgud  la  resistance 
thereof. 

It  appears  that  the  appellees,  J.  N.  Knott  and  others,  pursuant  to  the 
statute  mentioned,  presented  to  the  Lebanon  Board  of  Councllmen,  on  July 
4,  1901,  a  petition  bignnTby  more  than  twenty-five  voters  and  rarident  tax- 
payers of  the  city,  asking  of  it  the  passage  of  an  ordinance  and  publication 
of  same,  deQnlns;  a  portion  of  tbn  corporate  limits  of  tlie  city,  desorlbed  in 
the  petition  by  metes  and  bounds,  which  was  proposed  by  the  petltionera  to 
be  stricken  from  the  boundary  tbeieof.  For  some  reason  be^t  known  to  Its 
members  the  council  delayed  action  upon  the  petition,  and  demand  was 
again  made  for  the  enactment  of  the  ordinance,  which  was  refused.  There- 
upon appellees  instituted  this  action  in  the  Marion  Circuit  Court  for  a 
mandamus  to  compel  the  council  to  comply  with  appellees*  petition  and  in- 
quest. The  answer  filed  by  tbe  board  of  councilmen  contains  three  para- 
graphs, the  first  being  a  traverse  of  the  petition,  and  an  aTurment  ikat  It 
does  not  conform  to  the  statute.  The  second  paragraph  avers  that  the  oity 
has  a  large  bonded  indebtedness,  incurred  for  waterworks,  and  that  many  of 
the  petitioners  for  the  ))iif;sage  of  tbe  ordiQ^ce  received  special  privileges 
for  the  use  of  water,  and  that  the  bonds  for  the  oonstruetlon  of  the  water- 
works were  Issued  nt  the  request  of  many  of  the  petitioners.  The  third 
paragraph  avers  that  withio  two  years  last  iiast  the  olty  oonncli,  at  the  in- 
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stance  of  appellees,  duly  enacted  an  ordiDaDoeaoourately  deflnlDKa  bonDdary 
to  be  Btrioken  from  the  city,  in  vrhlcb  boundary  it  was  sought  by  the  peti- 
tioners to  strike  froto  the  city  limits  all,  and  the  same,  territory  that  is  now 
souf^ht  to  be  stricken  out  in  this  action  by  the  ordinance  asked  for  in  the 
petition.  That  sulfe  was  then  filed  in  the  circuit  court  by  the  petitioners  in 
that  proceeding,  to  obtain  a  decree  for  the  striking  out  of  said  boundary 
from  the  corporate  limits  of  the  city;  that  the  city  and  its  council  being 
parties  to  that  suit,  made  defense  therein,  whereby  they  succesiifnlly  resisted 
and  prevented  the  striking  out  of  the  boundary  sought  to  be  taken  from  the 
T2ity,  and  that  the  judgment  rendered  by  the  circuit  court  was  adverse  to 
the  proposed  change,  and  has  never  been  appealed  from  or  reversed;  that 
jtidgment  is  pleaded  and  relied  on  as  a  bar  to  the  present  action  in  view  of 
a  provision  of  the  statute,  supra,  which  declares  that  "if  the  judgment  of 
the  court  \n  adverse  to  the  proposed  change,  no  further  effort  to  annex  or 
strike  off  the  territory  so  proposed  shall  be  made  within  two  years  after  the 
en^eriuR  of  the  judgment."  • 

The  court  properly,  as  we  think,  sustained  a  demurrer  to  the  seoond  para- 
i;rai3h  of  the  answer,  and  appellees  then  filed  a  reply,  which  spt^oiflcally 
denies  the  affirmative  allegations  contained  in  the  first  and  third  paragraphs 
of  the  answer. 

It  furtheir  appears  from  the  record  that  the  answer  was  filed  by  the  then 
voting  iniiyor  and  council  of  the  appellant  city,  and  on  December  IS,  1001, 
they  filed  in  the  name  of  the  city  an  amended  answer,  in  which  it  was 
averred  that  they  were  then  no  longer  members  of  the  council,  that  their 
successors  had  been  duly  elected  at  the  regular  November  election,  1901,  and 
that  the  old  or  outgoing  board  had  no  power  to  pass  the  ordinance  sought  in 
this  actioD.  Asa  precautionary  measure  appellees  went  before  the  new 
oounci-1  with  the  petition  of  the  taxpayers  desiring  the  change  of  boundary, 
and  renewed  the  motion  and  application  to  enact  the  ordinance,  which  the 
new  board  of  council  failed  or  refused  to  do.  Thereupon  appellees  filed  in 
tiie  lower  court  an  amended  petition,  summons  upon  which  was  served  on 
the  mayor  and  each  member  of  the  new  council.  The  amended  petition 
merely  sets  out  the  application  and  demand  for  the  enactment  of  the  or- 
dinance that  was  made  of  the  new  council  and  their  failure  to  enact  same. 
To  tfie  petition,  as  amended,  the  new  council  filed  answer,  denying  that 
they  refused  to' pass  the  ordinance,  and  adopting  the  third  paragraph  of  the 
original  efnswerr  as  a  further  defense.  The  averments  of  the  last  answer  are 
also  controverted  by  reply.  We  find,  there/ore,  That  there  are  but  two  ques- 
tioDS  to  bo  considered  on  this  appeal:  First,  is  the  boundary  here  sought  to 
be'defined  by  ordinance  the  same  boundary  that  was  involved  in  the  former 
suitf  second, '  is  the  judgment  dismissing  the  first  suit  a  bar  to  the 
present  one? 

it  appears  from  the  record  that  the  corporate  limits  of  the  city  of  Lebanon 
are  embraced  In  a  circle,  extending  three  quarters  of  a  mile  In  every  direc- 
tion, with  the  courthouse  as  the  center.  The  proof  seems  to  fairly  establish 
the  fact  that  the  boundary  involved  In  the  foimer  action  included  several 
residences  that  are  not  included  in  the  present  boundary  proposed  to  be  de- 
lined,  and  that  the  pVesent  boundary  isi  while  including  a  part  of  the  former 
boundary,  almost   exclusively  composed   of   farming    lands,   rather  remote 
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from  the  busiDess  part  of  the  oity.    We  are  iDclined  to  svA^^dt  that -as  lilnce 
the  adoption   of  the  preient  ConstitutioD   all   lands  within   the  corporate 
limits  of  cities,  regardless  of  benefits  received,  are  subject  to  taxation,  the 
real  purpose  of  this  proceeding  is  to  obtain  relief  from  that  burden.    We  are 
of  opinion  that  the  former  suit  is  not  a  bar  to  this  proceeding,  for  it  appears 
from  the  record  that  there  ncTer  was  a  trial  of  that  action  upon  its  merits, 
it  having  been  dismissed  by  the  lower  court  upon  the  motion  of  the  city  of 
Lebanon  because  of  the  failure  of  the  petitioners  to  file  as  a  part  of  their 
petition  one  or  more  affidavits  showing  publication  or  advertisement  of  the 
ordinance  proposing  the  reduction  of  the  city  limits.    The  necessity  for  tbar 
filing  of  such  affidavits  is  obvious  from  the  following  language  of  the  stat«> 
ut^:  "The  circuit  court  shall  have  no  jurisdiction  of  such  proceedings  unlesft 
the  required  publication,  or  advertisement  of  the  ordinance  proposing  the* 
extension,  or  reduction  of  the  limits  of  the  oity,  is  pi  oven  by  one  or  mora 
affidavits  filed  as  a  part  of  the  petition  in  said  aotlon." 

This  is  not  an  action  to  obtain  the  judgment  of  the  circuit  court  changingf 

the  boundary  of  the  city  of  Lebanon,  but  it  is  one  to  compel,  through  the 

Judgment  of  the  court,  the  enactment  by  the  council  of  qu  ordinance  den 

fining  the  boundary  sought  to  be  changed  or  stricken  out.    Under  the  stat- 

cte  the  change  of  boundary  can  only  be  secured  through  the  judgment  of 

the  cirquit  court,  by  the   institution   of  an  action   in   that  court  after. th9 

ordinance  shall  have  been  enacted  by  the  council.    In  City  of  Lebanon  v^- 

Oreel,  &o.,  93  Ky.  Law  Bep.,  866,  which  war  an  action  similar  to  the  one  at 

bar,  this  court,  In  construing  the  statute  supra,  said:  "The  act  being  valldr 

it  was  the  duty  of  appellants,  the  councilmen  of  the  city,  to  pass  the  or« 

-dinance  fixing  the  boundary  of  the  proposed  reduction,   and  to  advertise 

same  to  the  end  that  the  action  might  be  instituted  in  the  circuit  court. 

Upon  failure  or  refusal   the  court  was  authorized  to  direct  by  mandamui 

that  such  action  be  taken,  as  the  council  upon  the  filing  of  the  required 

petition  had  no  discretion  in  the  matter."    *    *    * 

We  are  of  opinion  that  the  circuit  court  did  not  err  in  granting  the  man- 
'damus  asked  by  the  appellees,  and  the  judgment  is,  therefore,  affirmed. 


WALLINQFORD,  JR.  v.  AIT5INS,  &o. 

•  (Filed  March  17,  1008— Not  to  be  reported.) 

Damages— Breach  of  contract— This  appeal  is  prosecuted  from  a- judgment 
for  $400  damages  for  breach  of  contract,  by  which  appellee  sold  to  appellant 
a  house  and  several  lots,  his  good  will  as  a  physician,  and  also  agreed  to  re^ 
Unquish  his  office  for  the  practice  of  medicine  and  surgery  to  appellant  for 
the  sum  of  $3,500,  which  was  to  take  effect  March  1,  1001.  Qn  the- last  day. 
of  February,  1901,  appellant  went  to  the  office  of  appellee  to  make  arrange- 
laents  for  taking  possession  on  the  following  day,  and  found  that  G.,  part« 
oer  of  appellee,  was  in  possession  of  the  rooms  which  were  rented  from 
another  party,  and  appellant  being  unable  to  make  a  satisfactory  trade  with 
O.,  by  writing,  notified  appellee  that  he'  refused  to  comply  with  his  contraoc' 
Held— That  the  court.  1by  its  instruction,  properly  interpreted  the  contract 
And  t^eiiocibdd  the  measure  of  damages,  and  the  verdtct  is  not  palpably 
«g«inst  the  evidence.    .  vi  .  *  ^     '    . 
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IK.  0.  Hiring  and  A.  S.  He&dall  for  appellant. 
Jobs  P.  MoCarttsey  and  J.  H.  Power  for  appelleei. 
Appeal  from  Flemtog  Circuit  Court. 
Opinion  of  tbe  court  by  Judge  Nunn. 

TbiB  appeal  is  from  a  judgirent  of  tbe  Fleming  Circuit  Court  for  $409  \» 
damages  in  favor  of  appellee  against  appellant  for  tbe  violation  of  a  wriltei^ 
contract  mode  between  tbe  parties,  by  whlcb  appellee,  C.  W.  Aitkins,  sold 
to  appellant  a  bouse  and  several  lots  ii>the  town  of  Flemingsburg.  bis  good 
will  as  a  pbysloian,  and  also  agn^ed  to  relinquish  his  office  for  tbe  practice 
of  medicine  and  surgery  to  tbe  said  Doctor  A.  M.  Wallingford,  Jr.,  for  tb» 
sum  of  $3,600.  This  contract  was  dated  November  21,  IflOO,  and  waa  to  taka 
etfeot  tbe  1st  day  of  January,  1901,  but  by  a  subsequent  mutual  agreement 
tba  time  was  extended  to  March  1,  1001. 

This  litigation  grew  out  of  this  clause  in  tbe  contract:  ''Tbe  said  Cbas. 
W.  Aitkins,  of  tbe  first  part,  agrees  to  relinquish  bis  office,  for  tbe  practice 
of  medicine  and  surgery,  to  tbo  said  Dr.  A.  M.  Wallingford.  Jr  ,  of  the  sec- 
ond part,  on  January  1,  1001." 

There  is  not  much  difference  between  tbe  parties  as  to  tbe  facts  of  tba 
case.  Dr.  Aitkins,  appellee,  did  not  own  the  office  in  which  he  was  nit- 
uated,  and  Wallingford,  appellant,  knew  this  fact.  Appellee  and  one  Dr. 
Oarr,  as  partners,  bad  rented,  and  bad  for  several  years  occupied,  three  rooma 
over  W.  S.  Fant*s  bank  in  tbe  town  of  Flemingsburg,  and  appellant  under- 
stood this  also.  Consequently  appellant  knew  that  appellee  could  only  re- 
Unquish  tbe  office  to  him,  but  be  must  have  understood  that  to  be  able  to- 
bold  tbe  office  it  was  incumbent  upon  him  to  contract  with  tbe  owner 
■thereof.  It  can  not,  by  any  reasonable  cunstruotion  of  tbe  contract,  be  con- 
atruod  that  Aitkins  was  to  rent  and  pay  the  rent  to  tbe  owner  of  tbe  office 
lor  appellant.  Before  appellant  entered  into  this  contract  be  saw  Dr.  Garr 
for  tbe  purpose  of  ascertaining  whether  or  not  it  would  be  agreeable  to  Garr 
to  have  bim,  appellant,  as  an  associate  in  the  practice  of  medicine,  and  ta 
occupy  tbe  office  which  appellee  was  occupying.  Garr  expressed  bimself 
satisfied  with  the  change.  On  the  last  day  of  February,  1001.  appellant 
went  to  tbe  office  *f  appellee  to  arrange  about  taking  possession  on  tbe  next 
day,  as  agreed,  and  first  went  into  the  room  of  Dr.  Garr,  and  be  presented 
to  appellant  a  contract  for  his  acceptance  and  signature.  In  substance  stating 
that  be,  Garr,  bad  rented  from  W.  S.  Fant  the  three  office  rooms  before- 
occupied  by  Garr  &  Aitkins  at  $135  per  year,  tbe  two  rooms  consisting  of  h- 
reception  room  and  one  on  each  side,  north  and  south;  and  Garr,  by  tbe  con- 
sent of  W.  S.  Fant,  suhrented  to  Dr.  Wallingford  tbe  south  private  consult- 
ing room,  and  tbo  use  of  one  equal  half  of  tbe  reception  room,  each  to  pay 
half  of  all  expenses  to  keep  tbe  rooms  in  order,  each  to  pay  half  the  rent 
and  all  expenses.  The  contract  was  to  be  terminated  at  any  time  during 
tbe  year  by  Wallingford  by  giving  Garr  thirty  days'  notice  of  bis  intention 
to  vacate  the  office.  Garr  reserved  tbe  right  to  terminate  this  contract  at 
any  time  by  giving  Wallingford  thirty  days'  notice  to  vacate. 

Ap^eUant  at  once  expressed  himself  dissatisfied  with  the  oontiact,  a«  11^ 
9)Ade  bim  «^  subti^nant  under  Garr,  an4  gav^  Garr  tha  psivilege  of  turalm^ 
him  out  at  any  time  on  thirty  days'  notice.    He  then  Mid  to  Gav:  *'l  %ia 


k 


'       WALLINQFOBD,  JB.   V.  AITKINB,  M.  199^ 

lookioK  to  Dr.  AKkiDS  to  pat  me  Id  poBsesfllon  of  the  otBoe,  and  I  do  not 
look  to  yon."  Appellant  then  went  to  the  room  of  appellee  with  the  oon- 
tnot  drawn  by  Oarr  and  showed  him  the  contract,  and  be  (appellee)  ez- 
preraed  snrprlse  at  the  torn  of  the  affair,  and  told .  appellant  to  again  see 
Dr.  Qarr  and  try  to  arrive  at  some  satlsfaotory  nnderatanding.  Appellant 
did  not  do  this,  but  left  for  home,  and  the  next  day  wrote  appellee  a  letter 
stating,  among  other  tbingfl,  that  as  Dr.  Garr  had  rented  the  office  from 
Fant,  and  that  appellee  could  not  deliver  him  the  oflSce,  he  would  decline  to 
bave  more  to  do  with  the  contract. 

Appellee  sued  appellant,  and  claimed  1500  damages  for  breach  of  contract. 
A  trial  was  bad,  and  on  the  trial  there  was  incompetent  evidence  Introduced 
without  objection  or  exception.  The  appellant  contends  that  the  court  erred 
to  his  prejudice  in  refusing  to  allow  certain  testimony  offered  by  him.  We 
are  of  the  opinion  that  the  court  was  right  in  excluding  these  statements  of 
the  father  and  mother  of  appellant  with  reference  to  what  they  cliiimed  J. 
H.  Power,  the  agent  of  appellee,  said  to  them  at  their  home,  to  wit:  '*Dr. 
Aitklns  had  not  complied  with  his  contract;  that  it  was  not  the  fault  of 
Dr.  Aitkins,  but  of  Dr.  Garr."  J.  H.  Power,  as  shown  by  this  record,  did 
not  have  anything  to  do  with  the  making  of  the  contract,  nor  was  he  pres- 
ent at  any  time  when  the  contraot  was  under  discussion,  and  a  statement  by 
him  as  to  who  was  in  fault  amounted  only  to  an  expression  of  an  opinion 
on  the  subject,  and  was  clearly  incompetnnt.  The  appellant  also  contends 
that  the  court  erred*  in  its  instructions  to  the  jury,  which  were  three  in 
number,  as  follows: 

*'l6t.  The  court  instrvcted  the  jury  that  when  the  defendant,  Wallingford, 
mailed  to  plaintiff  A  itkens  the  letter  in  evidence,  declaring  that  be  declined 
to  have  anything  more  to  do  with  the  contract,  then  the  plaintiff  bad 
nothing  further  to  do  In  the  premises;  this  was  a  renunciation  of  the  con- 
tract upon  which  the  suit  is  founded.  And  the  plaintiff  is  entitled  to  sndh 
damages  as  the  jury  may  believe  from  the  evidence  he  has  sustained  by  rea- 
son thereof,  not  exceeding  the  sum  of  $500,  the  amount  claimed  In  the 
petition. 

"£d.  The  court  instructs  the  jury  that  the  language  of  the  contract,  to 
wit:  'The  said  Gbas.  Aitkins  agrees  to  relinquish  his  office  for  the  practice 
Df  medicine  and  surgery  to  the  said  Dr.  A.  M.  Wallingford,  party  of  the  sec- 
ond part, '  simply  means  that  he  was  to  vacate  said  office  and  leave  the  same 
to  the  DM  of  the  defendant,  Wallingford,  if  he  chose  to  ooonpy  it;  and  if  the 
Jury  believe  from  the  evidence  that  said  Aitkins  was  able,  ready  and  willlftg 
to  10  relinquish,  then  the  law  is  for  the  plaintiff,  and  the  jury  ^111  so  find. 

"8d.  The  court  iustruots  the  jury  that  the  measure  of  damages  in  this 
«ause  is  the  difference  between  the  contract  price  of  $3, BOO  to  be  paid  plain- 
tiff by  defendant,  Wallingford,  under  the  contract,  and  the  market  value  of 
•aid  property  at  the  time  of  the  breach  of  said  contract  March  1,  1901,  and 
ivhen  sold  by  plaintiff  In  March,  1901,  not  exceeding  $600,  the  amount 
claimed  In  the  petition. ' ' 

Wo  think  the  Instruotlona  were  proper,  and  ooT«k«d  tira  fvn  xA  the  date. 

Whan  appellant  announced  by  the  letter  ol  date  Maroh  1, 1901,  that  he  would 

not  oomply  with  his  contraot,  this  was  a  renunciation  of  the  contract,  and 

•«ppellae  then  had  the  right  to  sue  him  for  4  breach  ot  tl.    It  wai  tlie  dutsr 
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oftbe  court  to  ooijistcae  the  coDtraot  In  its  InsftrQctioDS  to  the  Jury,  and  tkh^ 
oonatruotion  kIvod  io  instruotloD  No.  8  was  right  aud  proper,  ooDsiderioft 
the  whoJe  ooDtraot  aod  the  agreed  facts  as  to  the  ownership  of  the  offl<'e,. 
and  that  Qarr  was  in  possession  thereof  jointly  with  appellee,  and  appellee 
bad  no  interest  thereiS  except  as  a  renter.  Appellant's  loss  was  caused  by 
bis  failure  to  deal  or  trade  with  W.  S.  Fanti  the  owner  of  the  office,  or  Dr. 
Qarr,  and  by  contract  have  secured  the  right  to  remain  in  the  office  after  \t 
was  relinquished  to  him  by  the  appellee.  It  is  not  stated  in  the  contract,  nor 
attempted  to  be  shown  by  the  pleadings  or  evidence,  that  appellee  contracted 
with  appellant  to  keep  him  in  the  office  after  he  relinquished  it  to  him. 
The  instruction  on  the  measure  of  damages  was  correct.  The  amount  of  th& 
verdict  was  large,  considering  all  the  facts  as  shown  by  the  record,  but  it 
was  the  province  of  the  Jury  to  fix  the  amount.  We  do  not  feel  authorised 
to  disturb  their  finding. 
Therefore,  the  Judgment  of  the  lower  court  is  affirmed. 


GILBERT  V.  CITY  OF  PADUCAH,  &c. 

CROW  V.  SAMB. 

(Filed  March  18.  190S.) 

Municipal  government— Office  and  officers— Change  of  city  from  one  class 
to  another— Constitutional  law— Prior  to  the  Slst  day  of  March,  1002,  Padu- 
cab  was  a  city  of  the  third  class,  and  on  that  day,  by  an  act  of  the  general 
assembly,  it  was  transferred  to  the  class  of  cities  of  the  second  class  in  pur- 
suance of  section  166  of  the  Constitution,  and  of  section  8264,  Kentucky 
Statutes.  Prior  to  the  date  of  the  passage  of  this  act,  appellant  G.  was 
prosecuting  attorney  of  the  police  court,  receiving  30  percent,  of  all  fines 
Imposed  by  the  police  court  as  his  compensation.  Appellant  C.  was  marshal 
of  said  city,  receiving  compensation  which  should  not  be  changed  during 
his  term  of  office.  After  the  act  of  transfer  took  effect  the  council  passed  an 
ordinance  fixing  the  salary  of  the  prosecuting  attorney  at  $100  per  month, 
which  he  refused  to  accept.  Under  the  charter  of  seaond  class  cities  the 
duties  of  marshal  are  devolved  upon  the  chief  of  police.  These  appeals 
present  the  question  as  to  the  rights  of  appellants  since  the  transfer  of  the 
city  of  Paducah  to  the  second  class.  Held— That  by  the  passage  of  said  act 
the  prosecuting  attorney  of  the  city  court  and  the  marshal  are  legislated  out 
of  office,  and  they  can  not  complain  as  they  accepted  their  offices  with 
knowledge  that  the  legislature  reserved  the  right  to  transfer  the  city  to 
another  class.  The  provision  of  the  Constitution  prohibiting  a  change  in 
the  salary  or  compensation  of  officers  during  their  term  must  be  read  in 
oopnection  with  the  section  authorizing  the  transfer  of  cities  to  different 
classes.  But  appellants  should  be  permitted  to  discharge  the  duties  of 
their  offices  without  change  in  their  compensation  until  after  the  Novem^ 
ber  election   in   1008.  when  their  successors  shall  be  inducted  hito  office. 

Bloomfleld  &  Crice,  Reed  &  Berry  and  W.  S.  Pryor  for  appellants. 

J.  M.  Worten  for  appellees. 

Appeals  from  McCracken  Circuit  Court. 

Opinion  of  the  cpurt  by  Judge  Qobson. 
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By  the  act  of  September  80,  1809  (EeDtuoky  Statutes,  seotion  9740).  Padu-. 
oah  was  asaiffDed  to  cities  of  the  third  olass.  At  the  roKiilar  election  in  No- 
Tember,  1901,  it  elected  various  city  officers  as  provided  by  the  laws  governinfc 
third  class  cities.  At  this  election  appellant  Gilbert  was  elected  prosecutinfc 
attorney  of  the  police  court  and  appellant  Grow  was  elected  marshal,  each 
for  a  term  of  four  years  (Kentucky  Statutes,  sections  8S60,  8888).  Each  of 
them  qualified  and  entered  upon  the  discharge  of  bis  duties.  By  section 
8878,  Kentucky  Statutes,  the  prosecutinfc  attorney  of  the  police  court  receives 
as  his  compensation  80  per  cent,  of  all  fines  and  forfeitures  recovered  in  the 
court;  by  section  8849  the  marshal  receives  such  compensation,  in  the  way  of 
salary,  commissions  and  fees,  as  are  prescribed  In  the  statute  or  by  ordinance, 
which  shall  not  be  changed  during  his  term  of  ofifice.  While  they  were  dis- 
charging  their  duties  the  general  assembly,  by  an  act  approved  March  91, 
190S,  BCruck  oat  Paducah  from  the  list  of  cities  of  the  third  class  and  added 
it  to  the  list  of  cities  of  the  second  class;  but  the  act  is  silent  as  to  how  the 
transfer  is  to  take  effect  or  what  shall  become  of  the  officers  of  the  city 
elected  and  holding  under  the  charter  as  a, third  olass  city,  nothing  further 
being  provided  than  that  the  city  shall  be  transferred  from  the  third  class  to 
the  second  class.  (Acts  1909,  poge  116.)  By  the  charter  of  the  second  class 
cities  the  office  of  city  attorney  is  created,  corresponding  to  the  office  of  prose- 
cuting attorney  of  the  police  court,  and  he  is  paid  such  a  salary  as  the  gen- 
eral council  shall  deem  proper.  (Kentucky  Statutes,  section  8166,  8167.) 
After  the  transfbr  of  the  city  to  the  second  class  the  general  council  passed  an 
ordinance  fixing  appellant  Gilbert's  salary  at  $100  a  month.  This  he  de- 
clined to  receive.  There  is  no  such  office  as  mArshal*  in  second  class  cities. 
The  duties  of  marshal  in  the  third  class  cities  are  imposed  upon  the  chief  of 
police  in  second  class  cities.  (Kentucky  Statutes,  section  8168.)  A  chief  of 
police  was  appointed,  and  appellant  Grow  was  dropped.  (Kentucky  Statutes, 
section  8188  )  Appellants,  Gilbert  and  Crow,  filed  these  suits  to  restrain  the 
city  from  interfering  with  them  in  the  discharge  of  their  official  duties  or 
depriving  them  of  the  compensation  attached  thereto  during  the  term  for 
which  they  w6re  elected.  Their  petitions  were  dismissed,  and  they  have  ap- 
pealed. 

Section  166  of  the  Gonstltation,  among  otb^  things,  provides:  "The  gen- 
eral assembly  shall  assign  the  citfes  and  towns  of  the  Commonwealth  to  the 
classes  to  which  they  respectively  belong  and  change  assignments  made  as 
the  population  of  said  cities  and  towns  may  increase  or  decrease;  and  in  the 
absence  of  other  patisfactory  information  as  to  their  population,  shall  be 
governed  by'thelast  preceding  Federal  oensua  io.so  doing;  but  no  city  or 
town  shall  be  transferred  from  one  olass  to  another  except  in  pursuance  of 
a  law  previously  enacted  and  providing  therefor." 

It  is  insisted  that  the  act  of  March  £1,  1909,  is  invalid  under  this  provision 
for  the  reason  that  no  law 'had  been  previously 'enacted  providing  for  the 
transfer  of  cities  froku'  one  class  to  another.  The  general  assembly  in  the 
aot  of  June  14,  1898,  Inarte  a  general  law  providing  for  the  transfer  of  citiea 
of  the  third  olass.  (Kentucky  Statutes,  section  8964.)  It  is  in  these  words: 
''When  thd  population  of  any  city  of  this 'class,  as  ascertained  by  the  last 
Federal  census,  oi^  by  a  census  taken  pursuanf  toan  ordiikance  ei  said  city^ 
antborlsiog  it  to  b^  placed  in  a  class  other  tbha  that  ita  which  it  is,  the 
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coDDol]  of  suoh  oity  may  eoacl  an  ordlDanoe,  settinfc  forth  the  population 
ef  tbe  oUy,  and  how  asoertalned,  the  olasa  it  is  tbeo  in,  and  the  elan  whleh 
It  ifl  eotitied  to  be  in,  and  may  file  a  petition  in  the  oircnlt  olerk's  ofBoe  of 
tbe  county,  declaring  the  facts  with  reference  to  its  population  and  tbe 
•lass  it  desires  to  become  a  member  of,  and  such  other  facts  as  may  be 
thought  proper,  and  shall  file  with  such  petition  a  copy  of  the  ordinance,  and 
•hall  cause  notice  of  the  filing  of  such  petition,  and  the  object  thereof,  to  be 
published  in  at  least  six  Issues  of  a  daily  or  two  issues  of  a  weekly  paper,  of 
general  circulation,  published  in  the  city,  or  in  the  county,  if  none  be  pub- 
lished in  the  oity;  or  if  no  paper  be  published  in  the  city  or  county,  by  no- 
tices posted  up  for  at  least  ten  days,  nt  four  public  places  in  said  oity.  On 
the  second  day  of  the  next  regular  term  of  the  court  the  court  shall,  if  the 
proper  notice  has  been  given,  or  publleation  made,  and  no  defense  is  inter- 
posed, enter  a  judgment  assigning  sooh  city  to  the  class  to  which  it  belongs, 
as  appears  from  the  petition  and  exhibits,  and  thereafter  such  city  shall  be 
governed  by  and  under  tbe  general  laws  relating  to  the  class  to  which  it  has 
been  assigned,  but  the  transfer  from  one  class  to  another  shall  not  in  any- 
wise impair  or  affect  any  ordinance  or  by-law  theretofore  enacted  by  suoh 
city,  unless  the  same  is  in  conflict  with  the  general  laws  relating  to  cities 
of  the  class  to  which  it  has  been  assigned,  and  to  such  extent  only  shall  any 
ordinance  or  by-law  be  repealed  by  the  transfer,  nor  shall  the  powers, 
rights,  duties  or  obligations  of  the  city  be  in  anywise  affected  by  the  trans- 
fer of  any  oflQoer  or  employe  thereof,  or  any  debtor  or  creditor  of  the  city. 
Defense  may  be  made  to  the  petition  by  any  inhabitant  of  tbe  city;  and  if 
defense  is  made  the  court  shall  hear  and  determine  the  same,  and  render  a 
Judgment  transferring,  or  refusijig  to  transfer,  the  city  to  another  class,  as 
may  seem  proper.  The  pleadings  and  practice  shall  be  tbe  same  as  In  equity 
oases,  except  as  herein  provided;  but  if  the  court  shall  be  satisfied  that  the 
population  of  the  city  entitles  it  to  be  transferred  to  another  class.  It  shall 
60  adjudge  if  the  proper  notice  or  publication  has  been  made;  and  no  appeal 
shall  lie  from  the  judgment." 

Similar  provisons  were  attempted  to  be  made  as  to  other  cities  and  towns 
by  sections  8661-1662;  but  so  much  of  these  sections  as  authorises  tbe  court 
to  assign  or  transfer  a  town  or  city  from  one  class  to  another  was  held  un- 
constitutional in  Jernlgan  v.  City  of  Madlsonville,  108  Ky.,  818.  Yet  in 
that  case  the  court  said:  "So  much  of  said  sections,  however,  as  provide 
means  for  taking  the  census  or  determining  the  population  of  any  such  oity 
or  town  are  constitutional  and  valid,  and  when  the  population  of  a  town  Is 
ascercalned  pursuant  to  the  provisions  of  said  sections  the  legislature  will 
be  authorized  to  make  the  proper  transfer  of  such  town  or  city.*' 

The  same  rule  must  necessarily  be  applied  to  section  8964.  A  eensus  was 
taken  by  the  city  of  Paducah,  showing  that  it  had  the  iiequired  population, 
and  an  ordinance  of  the  oity  was  then  passed  setting  forth  the  population  of 
the  city  and  how  ascertained,  the  class  it  was  in,  and  the  class  In  which  K 
was  entitled  to  be,  and  these  facts  being  laid  before  the  legislature,  the  aet 
In  question  was  passed.  We  are  of  opinion,  therefore,  that  under  the  mle 
heretofore  laid  down  by  this  oourt,'  from  which  we  are  unwilling  to  depart, 
the  act  of  March  tl,  1009,  was  not  Invalid  because  too  pxeNrioas  law  bkd  been 
passed  providing  for  such  transfer,  for  If  we  rsjeet  all  that  part  of  the 
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tion  relating  to  the  Jpdioial  proceedings  for  the  transfer  as  unoonstltntlona]. 
Vfo  have  left  not  only  that  relating  to  tbe  oensns,  but  the  following:  *'And 
thereafter  snob  city  shall  be  governed  by  and  under  tbe  general  laws  re- 
lating to  tbe  olass  to  wbloh  it  has  been  assigned,  but  tbe  transfer  from  one 
class  to  another  shall  not  in  anywise  Impair  or  affect  any  ordinance  or  by- 
law theretofore  enacted  by  such  city,  unless  the  sakne  is  in  conflict  with  the 
^neral  laws  relating  to  cities  of  tbe  olass  to  which  it  has  been  assigned,  and 
to  such  extent  only  shall  any  ordinance  or  by-law  be  repealed  by  the  trans- 
fer, nor  shall  the  powers,  rights,  duties  or  obligations  of  the  city  be  in  any- 
wise affected  by  the  transfer  of  any  officer  or  employe  thereof  or  any  debtor 
or  creditor  of  the  city. ' ' 

Under  the  principles  laid  down  in  the  case  referred  to  this  part  of  the  sec- 
tion must  be  held  in  force,  no  less  than  that  part  of  it  relating  to  the  taking 
of  the  census.  It  is  no  doubt  true  that  if  a  city  is  transferred  from  one  class 
to  another  without  any  provision  saving  the  rights  of  the  officers,  they  would 
have  only  such  rights  as  are  conferred  by  tbe  law  governing  the  city  in  the 
class  to  which  it  is  assigned,  as  they  take  their  ofBoes  subject  to  tbe  right  of 
the  legislature  to  transfer  tbe  city  from  one  class  to  another  as  provided  4n 
tbe  Constitutioo.  If  tbe  legislature  abolishes  a  municipal  corporation  the 
rights  of  its  ofScers  cease  with  its  existence,  for  they  take  their  ofSces  sub- 
ject to  tbe  power  vested  in  the  legislature  to  abolish  them,  when  such  power 
exists.  Although  it  is  provided  in  section  161  of  the  Constitution  that  the 
compensation  of  no  municipal  officer  shall  be  changed  after  his  election  or 
during  his  term  of  oflSce,  this  section  must  be  read  in  connection  with  156, 
and  does  not  impair  the  power  of  the  legislature  to  abolish  the  niunioipality 
or  abolish  tbe  ofSce  by  assigning  the  city  to  a  different  class,  which  is  in 
•effect  to  create  a  new  municipal  entity.  A  city  of  the  second  class  is  gov- 
erned by  different  oflScers  and  with  different  powers  from  a  city  of  the  third 
•class.  Appellants,  therefore,  by  tbe  transfer  of  the  city  from  one  class  to 
the  other  were  legislated  out  of  office,  except  so  far  as  their  rights  were 
«aved  by  the  provision  quoted  from  section  8284,  Kentucky  Statutes.  But 
that  section  must  be  read  in  connection  with  the  other  provisions  of  the  act 
for  the  government  of  cities  of  the  second  class.  By  the  first  section  of  that 
act  (Kentucky  Statutes,  section  8088)  the  cities  of  Covington,  Newport  and 
licxlngton are  declared  to  be  cities  of  the  second  class,  ''and  the  inhabitants 
thereof,  and  of  such  other  cities  as  may  hereafter  be  declared  cities  of  the 
second  elass,  respectively,  are  created  and  continued  bodies-corporate  and 
politic  within  their  respective  limits." 

By  section  8178  it  is  provided  as  follows:  "All  offices  created  by  laws  in 
force  prior  to  this  act  taking  effect,  not  herein  expressly  provided  for,  shall 
be,  and  they  are  hereby,  abolished  upon  the  expiration  of  the  tenns  for 
'whleh  present  Incumbents  may  have  been  respectively  elected;  but  the  gen- 
eral council  shall  have  the  power,  by  ordinance,  to  recreate  such  of  said 
offices,  and  to  prescribe  tbe  terms  and  duties  thereof,. as  may  be  needed  to 
•effect  tbe  corporate  purposes.  At  tbe  regular  election  in  18tt»,  and  for  four 
7ean  thereafter,  there  shall  be  eleeted  by  tbe  qualified  voters  of  the  city  a 
mayor,  olty  clerk,  city  treasurer,  oity  attorney,  city  solicitor,  if  there  be 
«iiob  officer,  and  civil  engineer  and  asaesaor  and  olty  Jailer,  who  shall  bold 
office  for  a  period  of  four  years,  and  until  their  successors  are  elected  and 
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qualified {  also  meinbevs  of  the  boai'd  of  aldernreu  hod  naembera  of  the  board 
of  ooaDcDzneD,  ^bo  shall  hold  ofBoc  as  hereinafter  provided,  and  udUI  their 
auooessors  are  elected  and  qualified.  At  the  ffeueral  eleotion  in  1807,  and 
every  four  years  thereafter,  there  shall  be  elected  a  judge  of  the  police  court. 
All  ofiScers  elected  under  this  act  shall  assume  the  duties  of  their  several 
offices  on  the  first  Monday  in  January  succeeding  their  election." 

In  the  cities  of  the  second  class  ofiScers  were  elected  in  November,  1893,  for 
the  four  years.    Subsequently  the  act  for  the  government  of  cities  of  the 
second  class  was  passed  on  Maich  19,  1894,  and  it  was  held  that  the  ofificera 
elected  in  1893  for  four  years  must  give  way  to  those  elected  under  the  act  at 
the  November  election,  1896.    In  other  words,  the  holding  over  of  the  old 
uflSoers  was  confined  to  such  a  period  as  was  necessary  to  set  in  motion  the 
machinery  of  the  municipal  government  under  that  act,  and   it  was  held 
that  after  the  regular  eleotion  of  officers  under  the  new  act.  and  they  entered 
upon  the  discharge  of  their  duties  pursuant  thereto,  the  old   ofiScers  must 
give  way.    This  ruling  was  made  upon  the  idea  that  neither  the  Constitu- 
tion nor  the  act  contemplated  that  the  city  should  be  left  without  ofiScers 
ffiT  any  time,  or  that  it  should  have  two  sets  of  officers  at  the  same  time. 
(Lexington   v.  Wilson,  93  Ky..  707;  Bbinouk   v.  Svans,    17   Ey.  Law  Hep., 
4S9;  Newport  V.  Brown,  17  Ey.  Law  Bep.,  419;    Duncan  v.  Simrall,  19  Ey. 
Law  Bep. .  167S. ) 

We  are,  therefore,  of  opinion  that,  construing  the  acts  together  as  must  be 
done,  the  same  rule  must  be  followed  now  in  the  case  of  a  city  coming  into 
the  second,  class  as  was  applied  to  the  cities  originally  in  that  class  when 
the  act  took  eflfect;  and  that  appellants  are  entitled  to  discharge  the  duties 
of  their  offices  until  the  induction  into  office  of  the  city  officers  elected  in 
November,  1908;  and  that  in  the  meantime  their  powers,  rights  and  duties 
are  in  nowise  affected  by  the  transfer  of  the  city  from  the  third  to  the  sec- 
ond class.  They  are.  therefore,  entitled  to  discharge  their  duties  until  then, 
and  to  receive  the  same  compensation  as  before  the  transfer  was  made.  In 
the  meantime  the  city  shall  be  governed  by  and  under  the  general  laws  re- 
lating to  the  class  ta  which  it  has  been  assigned,  not  to  affect  the  powers, 
rights,  duties  or  obligations  of  the  city  or  any  officer  or  employe  or  debtor 
or  creditor  thereof.  Second  class  cities  have  provided  for  them  offices 
unknown  to  cities  of  the  third  class.  These  may  be  filled.  For  example,  a 
board  of  aldermen,  police  and  fire  commissioners  are  provided  for  second 
class  cities,  but  not  for  those  of  the  third  class.  The  office  of  marshal  of 
third  class  cities  and  chief  of  police  of  second  class  ciiies  include  the  fame 
duties.  The  marshal  in  this  case  will  be  treated  as  ehief  of  police  until  the; 
appointment  of  a  chief  of  police  is  luade  by  the  new  regime  after  the  election 
in  November,  1903,  unless  a 'Vacancy  sooner  occurs. 

Judgment  reversed  and  cause  re^manded.foi*  further psOoeediugs  consistent 
herewith. 

Whole  court  sitting.  <    - 
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HUGHES  V.  ROBERTS,  JGHI^SON  &  BAND  SHOE  CO. 

(Filed  March  18,  IflOS— Not  to  be  reported.) 

Guaranty,  Notioe—Appellant  having  Bigned  a  guaranty  authorizing  credit 
to  a  designated  person  to  the  amount  of  11,000,  expressly  waiving  notioe  of 
acoeptanoe  of  the  guaranty,  when  sued  on  same,  can  not  be  relieved  from 
liability  on  the  ground  that  he  had  no  notioe  of  its  acoeptanoe.  A  guaran- 
tor has  the  right  to  waive  notioe  of  acoeptanoe  of  a  guaranty  In  advance  of 
any  liability  on  same. 

Geo.  W.  Reeves  and  F.  L.  Turner  for  appellant. 

I.  E.  Conley  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellee's,  Boberts,  Johnson  &  Band  Shoe  Co.,  brought  this  suit  against 
he  appellant,  H.  Hughes,  aljpging  in  sobsfance  that  they  sold  and  delivered 
to  J.  L.  Hughes  merchandise  of  the  value  of  fl.8S4.46,  beginning  on  the  29th 
of  December,  1898,  on  which  he  paid  at  various  times  sums  aggregating  |800, 
leaving  a  balance  due  them  of  I5S4.46;  and  that  to  enable  J.  L.  Hughes  to 
buy  these  goods  on  credit,  J.  L.  Hugbes  and  H.  Hughes  executed  and  de- 
livered the  following  written  guarantee  to  them  : 

"Roberta,  Johnson  &  Band  Shoe  Co., 

"St  Louis,  Mo.  : 
" Gentlemen—In  compliance  with  your  request  for  a  guaranty  of  the  tenor 
following  to  establish  with  you  credit  for  J.  L.  Hugbes,  of  WiokliiTe.  Ey.\ 
and  in  consideration  of  II  to  us  in  hand  paid  by  you,  the  receipt  and  suffl- 
olency  of  which  is  hereby  acknowledged,  we  hereby  unconditionally,  jointly 
and  severally  guarantee  payment  of  whatever  said  party  shall  at  any  time 
be  owing  you,  whether  heretofore  or  hereafter  contracted.  The  guaranty  is 
to  take  effect  without  notice  of  its  acceptance  (which  is  hereby  waived), 
and  is  to  be  an  open  guaranty  and  is  to  continue  in  full  force,  notwith- 
standing any  renewals  or  extensions  granted  by  you,  without  obtaining  our 
previous  consent  thereto,  and  until  expressly  revoked  by  notioe  to  that  effect 
In  writing  from  us  to  you.  Notification  of  said  party's  default  is  hereby 
waived,  but  our  liability  hereunder  is  not  to  exceed  the  sum  of  $1,000  at  any 
one  time.  It  is  mutually  understood  that  this  guaranty  is  to  bind  the  party 
who  signs  it,  whether  the  same  be  signed  by  any  other  party' or  not. 

"Dated  this  ?9th  d^y  of  December,  1898. 

"J:  L.  HUGHES, 

*H.  HUGHES." 

The  defendant.  H.  Hughes,  in  his  answer  says  that  he  has' no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether  the  aodount  sued  on 
is  correct,  and,  therefore,  denies  that  J.  L.  Hughes  bought  the  goods  sued 
on;  second,  he  alleges  that  if  they  were  purchased,  as  set  out  in  plalntifl'a 
petition,  that  they  had  been  fully  paid  for;'  third,'  he  denies  liis  liability' for 
l(b6  tmlaooe:  alleged *to- be •  due.  The  affirmative- averments  of  the  answer- 
^vMe  denied' by  ^eply,  and  a  trial  before  a  jury  reralted'ln-  a  verdiet,  put. 
vuatfto  a  peremptory  instruction,  in  favor  of  thepjaiotiff  for  the  balance* 
alleged  to  bj  due.    Upon  the  trial  J.  L.  finghes  testified'  that  he  had  puiv 


2004  MONTGOMEBT  V.  OON.  BOAT.  8T0BB  00. 

•ohased  from  plaintiff  about  1700  worth  of  goodfl  "Mon  the  gvaranty  sued  on 
was  executed,  and  that  after  that  date  be  bovght  %he  goods  set  oat  in  the 
itemized  statement  filed  with  plaintiff's  petition;  that  be  bad  reoelTed  credit 
for  all  the  payments  made  by  him,  and  that  he  still  owed  the  plaintiff  a  bal- 
ance of  1684.46.  The  only  grounds  relied  on  for  a  reversal  of  the  judgmRnt 
rendered  pursuant  to  the  verdict  of  the  Jury  is  that  the  testimony  did  not 
tsbow  any  notice  of  the  acceptance  of  the  guaranty  by  appellee  before  credit 
was  given  to  J.  L.  Hughes. 

The  rule  in  this  State  as  to  ordinary  guarantees  by  one  person  of  the  credit 
of  another  is  well  stated  in  Jones  v.  Beokwith,  68  Ky.,  184,  in  these  words: 
^'Notice  to  the  guarantor  of  its  acceptance  and  an  intention  to  act  under  it 
in  pursuance  of  its  terms  is  necessary,  because  it  is  in  the  nature  of  a 
proposition  where  the  party  addressed  may  accept  or  reject  at  bis  option, 
and  until  acceptance  does  not  constitute  a  contract  between  the  parties.'* 
(Ford,  Eaton  &  Co.  v.  Harris,  19  Ey.  Law  Rep.,  1286;  Geer  Machine  Ca 
V.  Sears,  88  Ey.  Law  Rep.,  2086.) 

But  the  guaranty  sued  on  in  this  proceeding  is  far  more  sweeping  in  its 
terms  than  those  in  any  of  the  cases  in  which  this  role  is  announced.  It 
expressly  stipulates  that  notice  of  its  acceptance  is  waived,  and  that  it  was 
to  continue  in  full  force  until  expressly  revoked  by  notice  to  that  effect  in 
writing.  The  only  limitation  upon  appellant's  liability  is  that  it  should 
not  exceed  |1,000  at  any  one  time.  There  is  no  suggestion  that  appellant  is 
not  sui  juris,  and  no  legal  reason  given  why  he  could  not  agree  to  dispenae 
with  notice  of  the  acceptance  of  his  guaranty.  We  are,  therefore,  of  the 
opinion  that  the  trial  court  did  not  err  in  its  peremptory  instruotioD  to  find 
for  the  plaintiff. 

Judgment  affirmed. 


MONTGOMERY  v.  CONSOLIDATED  BOAT  STORE  CO. 

(Filed  March  18,  1908.) 

Foreign  Judgment— Pleading— In  an  action  on  a  judgment  of  anotbev 
€tate  it  is  sufficient  to  allege  in  the  petition  that  the  court  which  rendered 
the  judgment  was  one  of  general  equity  and  common  law  jurisdiction.  It 
was  not  necessary  to  set  forth  the  statute  in  bsoc  verba.  It  may  be  pleaded 
according  to  its  effect.  As  the  foreign  law  must  be  proved  as  any  other 
fact,  it  may  also  be  pleaded  as  any  other  fact.  The  defense  that  the  traoa- 
•cript  of  the  judgment  is  not  of  tbe  entire  decree  is  not  available  on  appeal 
where  saoh  defense  was  not  made  in  tbe  lower  court;  besides,  the  transcript 
seems  tu  be  regular  and  to  be  certified  in  due  form. 

M.  M.  Durrett  for  appellant. 
Myers  &  Howard  for  appellee. 
Appeal  from  Eenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  HobsoE. 

Appellee  filed  this  suit  to  tvoover  tbe  axnoBut  of  a  jtidgiaeBt  iwideged  ta 
Its  favor  against  appellant  In  tbe  Superior  dmrtci  C?tBetPiwiM;  HeuiUtm 
•oounty,  Ohio,  and  judgmeat  having  toes  rendered  in  Carer  ef  mp^sMea,  • 
varan  al  is  sou  gfat  on  two  grounda : 
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Iwi,  II  is  nriced  that  tbe  petilion  is  not  BufflcleDt,  Id  that  it  fails  to  state^ 
facts  sbowlDg  that  the  Ohio  oourt  had  JarisdiotloD  of  the  subjeot-matter  and 
of  the  person  of  the  defendant  when  it  rendered  the  judgment.    Oebhard  y. 
Garnier,  76  Ey.,  821,  and  Ladley  t.  Cumuiins,  88  Ky.,  606,  are  relied   on. 
The  last  oase  seems  to  have  no  application,  as  that  involved  a  Judgment  of 
a  district  court  of  the  United  States,  and  it  was  held  that  this  court  would 
take  judicial  notice  of  acts  of  congress,  defining  the  powers  of  the  district 
oourt.    In  the  other  case  suit  was  filed  on  a  judgment  of  the  cirouit  court 
of  Dearborn  county,  Indiana,  but  no  facts  were  alleged  showing  what  the 
jurisdiction  of  that  court  was.    It  was  not  alleged  that  it  was  a  court  of 
general  equity  or  common   law  jurisdiction.    But  in  this  oase  it  is  alleged 
that  appellant  appeared  personally  in  the  court  and  filed  answer.    It  is  also 
alleged  that  the  oourt  was  one  of  general  equity  and  common  law  jurisdic- 
tion.   The  general  averment  of  a  fact  of  this  character  is  sufBcient.    It 
would  be  needless  prolixity  to  require  the  statute  of  Ohio  to  be  set  out  in 
h»o  verba.    It  may  be  pleaded  according  to  its  effeot;  as  the  foreign  law 
must  be  proved  as  any  other  fact,  it  ipay  also  be  pleaded  as  any  other  fact. 

8d.  It  is  also  insisted  that  the  transcript  of  the  Judgment  Is  not  of  the  en- 
tire decree.  We  do  not  see  anything  in  the  record  to  sustain  this  idea.  No- 
such  defense  was  i^ade  in  the  trial  oourt.  The  forms  of  procedure  vary  in 
the  different  States  in  matters  of  detail,  and  while  the  form  of  this  judg-^ 
ment  is  not  that  in  use  in  Kentucky,  we  think  it  is  tbe  entire  judgment  in 
the  matter,  and  was  properly  treated  as  such  by  the  circuit  oourt.  We  can 
not  understand  why  the  execution  issued  upon  it  if  it  was  not  intended  aa 
a  judgment.  It  is  certified  according  to  tbe  acts  of  congress,  by  which  the 
courts  of  this  State  are  required  to  give  suoh  faith  and  credit  to  the  judg- 
ment as  it  would  have  at  the  place  whence  the  records  come.  (U.  S.  Stat- 
utes, sections  005-009. ) 

Judgment  a£9rmed. 


MoINERNEY  v.  TARVIN,  JUDGE. 
(Filed  March  18,  1908— Not  to  be  reported.) 
F.  M.  Tracy  for  appellant. 
J.  P.  Tarvin  for  appellee. 
Appeal  from  Kenton  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

In  view  of  the  important  public  interests  affected  by  this  case  its  deter- 
mination should  not  be  delayed  further  than  is  unavoidable.  But  consider- 
ing tbe  short  time  elapsing  since  the  record  was  completed,  and  being 
satisfied  the  learned  circuit  judge  will  duly  dispose  of  the  case,  the  court  is 
of  opinion  that  the  motion  for  the  writ  should  be  denied. 

Motion  overruled. 


COMMONWEALTH.  BT,  &o.  v.  RILEY'S  CURATORS. 

(Filed  Maroh  18,  lOOS.) 

Taxation— Assessment— Estate  in  hands  of  curators— This  appeal  involvea 
tht  ralBoienoy  of  an  information  filed  by  an  auditor's  «gent  to  assess  estate 
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Id  their  hands  for  tazatloD  for  1897  under  section  4S41<  Kestuoky  Statutes. 
The  information  described  the  property  as  "moneyt  notes, bonds^mortirages, 
oertifloates  and  national  bank  stock  of  tbcTaluoof  180,000.'*  A  demurrer 
vras  sustained  to  the  information  in  the  lower  court  on  the  ground  that  the 
property;  was  not  so£3oientIy  described.  Held— That  the  court  improperly 
sustained  a  demurrer  to  the  petition.  Such  objection  could  be  reached  only 
by  motion  to  make  more  specific.  It  is  no  defense  to  the  liability  of  the 
curators  to  show  tbat  they  failed  to  assess  the  property  in  their  hands  at  the 
proper  time,  and  afterwards  distributed  same. 

G.  A.  Gassidy  for  appellants. 

L.  W.  Robertson.  Garrett  S.  Wall,  £.  L.  Worthington  and  W.  D.  Cochran 
for  appellees. 

Appeal  from  Mason  Circuit  Court. 

[  Opinion  of  the  court  by  Judge  Nunn. 

On  the  81st  day.  of  October,  1001,  F.  S.  Watson,  auditor's  agent  for  Mason 
county,  Kentucky,  filed  In  the  county  court  of  Ma^on  county  a  statement, 
alleging  tbat  certain  property  in  the  hands  of  appellees,  as  curators  of 
George  Riley,  deceased,  amounting  to  180,000,  was  by  them  omitted  to  be 
assessed  or  listed  for  taxation  for  the  year  1807,  and  charged  that  they  had 
this  property  in  their  possession  as  such  curators,  on  and  after  the  16tb  day  of 
September,  1806,  and  that  they  afterwards  distributed  said  estate  without 
«Ter  having  listed  or  paid  any  tax  thereon. 

It  appears  that  the  demurrers  to  the  information  and  statement  were  sus- 
tained by  the  lower  court  upon  Ahe  grounds  that  the  statement  did  not  de- 
scribe the  property  sought  to  be  assessed  as  la  required  by  section  4241  of  the 
Kentucky  Statutes.  With  reference  to  the  description  of  the  property  by  the 
auditor's  agent  in  his  statement  it  is,  in  substance,  alleged  that  the  cora> 
tors,  Benjamin  Longuecker  and  J.  D.  Riley,  failed,  omitted  and  neglected 
to  list  moneys,  notes,  mortgages  and  certificates  of  deposit  to  the  extent  of 
880,000,  all  of  which  was  subject  to  assessment  and  should  have  been  listed, 
but  was  not  listed  with  the  assessor  or  the  board  of  supervisors  of  the  eounty, 
all  of  which  was  subject  to  taxation,  but  was  not  assesfled  and  escaped  taxa- 
tion although  subject  to  revenue  taxes  for  State  purposes  for  tbat  year. 

Section  4841  of  the  Kentucky  Statutes  reads  as  follows,  to  wit:  'It  shall 
be  the  duty  of  the  sherifi  or  auditor's  agent  to  cause  to  be  listed  for  taxation 
all  property  omitted,  or  any  portion  of  property  omitted,  by  the  assessor, 
board  of  supervisors,  board  of  valuation  and  assessment,  or-  railroad  com- 
mission, for  any  year  or  years.  The  officer  proposing  to  have  such  property 
assessed  shall  file  in  the  clerk's  ofiSoe  of  the  county  in  which  the  property 
may  be  liable  to  assessment  a  statement,  containing  a  description  and  value 
of  the  property  proposed  to  be  assessed,  *  *  *  and  the  name  and  resideooe 
of  the  owner,  bis  agent  or  attorney  or  person  in  possession  of  the  property, 
and  the  y^ar  or  years  for  which  the  property  is  proposed  to  be  assessed. 
*  *  *  Go  the  filing  of  this  statement  the  clerk  of  the  court  shall  issue  a 
sinninons  against  the  owner  to  show  cause  ♦  *  *  v^hy  such  property,  if 
any,  shall  not  be  assessed  at  the  value  named  in  \he  statement  filed.  *  *  * 
If  it  shall  appear  to  the  court  that  the  property  is  liable  for  taxation,  and 
has  not  been  assessed,  the  court  shall  enter  an  order  fixing  the  value  thereof 
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«t  its  fair  oasb  Talne.  estimated  as  required  by  law;  If  not  liable,  he  shall 
make  an  order  to  that  effeot.  From  so  rouoh  of  the  order  of  the  court  de- 
oldlDff  whether  or  not  the  property  is  liable  to  fissessment,  either  party  may 
4ippeal  as  in  other  civil  oases. "    «    *    « 

Appellees  oooteod  that  the  desoription  of  the  property  in  the  informatioD 
flled  is  losofSoieDt,  to  wit:  "Money,  notes,  bonds,  mortgaRes,  certificates 
and  national  bank  stock  of  the  ralae  of  180,000:"  And  also  that  their  de- 
marr^r  was  properly  sustained.  They  contend  that  the  information  should 
have  stated  how  muol»  of  the  180,000  was  money,  how  much  was  notes,  and 
how  much  of  each.  Even  if  they  were  oorrect  In  this,  the  proper  way  to 
have  reached  it  would  have  been  by  motion  to  ma/ke  the  information  more 
-spec iflc,  and  not  by  demurrer.  By  their  demurrer  they  admitted  that  they 
liad  in  their  possession,  as  suoh  curators,  property  of  the  decedent,  Riley, 
whipb  was  subject  to  taxation,  and  was  not  tas^d  for  the  year  t8S^,  of  the 
value  of  180,000.  They  were  in  a  lietter  position  to  know  the  truth  or  in- 
correctness of  this  allegation,*  and  the  kind  arid  character  of  «uoh  property 
and  the  amounts  of  each,  if  any,  than  the  appellant.         -r-  r 

Under  section  4062  of  the  Kentucky  Statutes  it  was  their  duty  to  list 
with  the  assessor  all  the  estate  of  every  kind  that  they  had  in  their  hands, 
as  such  curators,  on  the  16th  day  of  September,  18P6:' '  Thf^y^  were  bound  for 
the  taxes,  notwithstaoding  they  may  have  parted  wUh  the'properfy. 

In  the  case  of  the  Commonwealth,  By.  &c.  v.  Singer  Mfg.  Co.,  14  Ey. 
Law  Rep.,  788,  in  disousting  section  4341  of  the  Kentucky  Statutes,  the 
auditor's  agent  act,  the  euurt,  by  Judge  Hazelrigg.  said:  "The  informa- 
tion on  which  the  court  is  expected  to  act  under  this  law  must  be,  from  the 
nature  of  the  case,  somewhat  general.  The  citation  is  rather  to  search  the 
conscience  of  one  who  is  presumably  evading  the  taxgntherer.  ItJs  the  duty 
■of  each  eitlzen  to  help  bear  the  burden  of  taxation  in  common  with  his  fel- 
low, and  equally  with  him,  and  even  upon  slight  Information  that  he  is  vio- 
lating this  duty  the  court  should  give  him  an  opportunity  to  perform  it." 

Appellees  further  contend  that  they  are  not  bound  for  the  tax  because 
after  the  16tb  day  of  September,  1898,  and  .before  the  beginning  of  the  year 
1897,  they  had  parted  with  the  possession  of  the  property. 

The  case  of  Baldwin  v.  Shine.  &o.,  84  Ky.,  607.  was  where  one  Robert  B. 
Bowler,  of  Hamilton  county,  Ohio,  died  intestate,  being  then  the  owner  of 
a  large  estate  in  both  that  and  this  State;  administration  was  granted 
in  both  States;  Eli  G.  Baldwin  became  the  administrator  of  hlsestate 
in  the  Stalie  of  Kootuoky.  He  acted  as  such  administrator  for*  several 
yeard,  aod  it  appears  that  larga  amounts  of  property  and  money  came  into 
his  hands  as  saoh  administrator.  The  auditor's  agent  filed  in  the  Kenton 
County  Court  an  information  against  Baldwin,  as  the  administrator  of 
Bowler/  in  which  it  was  stated- that  from  1866  to  188By  inclusive,  the  latter 
had  in  his  hands  each  year  a  certain  amount  (naming  It  and  the  year)  of 
assets  which  were  subject  to  taxation  under  the  revenue  laws  of  this  State. 
He  filed  a  response  setting  up  his  settlement,  the  distribution  and  discharge 
from  the  trust,  and  it  appenring  that  he  had  settled  with  the  county  court 
and  distributed  the  estate  among  the  distributees  and  been  discharged  from 
the  trust.  The  court  in  that  case,  after  referring  to  the  section  of  the  stat- 
4](e  aUove  (juoted,  used  this  langjuem^e.:  "The  assessment  is. made  as  of  a  cer- 
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tain  day  of  eauh  year.  The  liability  is  fixed  as  of  tbat  day,  and  the  owner 
or  possessor  of  -the  property  upon  that  day  is  bound  for  the  tax,  although  he 
naay  subsequently  part  with  it.  While  the  law  contemplates  that  the  owner 
(or  possessor)  will  be  called  upon  by  the  assessing  oflBcer  for  his  list,  and 
makes  it  the  diity  of  the  latter  to  do  so,  yet  it  equally  contemplates  that  all 
property  liable  to  taxation  shall  be  assessed.  *  *  *  It  is  manifest  from 
these  statutory  proTisions  that  it  was  not  intended  that  property  should 
escape  taxation  by  the  government  which  protects  it  either  because  the 
assessor  falls  to  call  upon  the  owner  oi  possessor  for  his  list,  or  because  the 
latter  parts  with  it  before  he  is  proceeded  afrainst,  but  after  the  time  when 
the  liability  becomes  fixed."  The  court  in  this  case  held  the  administrator 
liable  for  the  taxes  for  the  several  years,  although  he  had  made  a  final  settle- 
ment with  the  county  court  aud  dUtributed  the  estate  a^ong  the  several 
distributees.  We  are  of  opinion  that  the  lower  court  improperly  sustained 
appellee's  demurrer. 

For  these  reasons  the  case  is  reversed. and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 


WESTERN  UNION  TELEGRAPH  CO.  v.  PARSONS. 
(Filed  March  18,  1908-Not  to  be  reported.) 

1.  Telegraph  companies—Negligence— Instructions— A  telegram  was  sent 
from  Jelllco,  Tenn.,  to  Greenwood,  Ky. ,  a  distance  of  tweniy-two  and  one- 
half  miles,  directed  to  appellee,  notifying  her  of  the  death  of  her  son.  but 
was  not  delivered  to  her  in  time  to  enable  her  to  attend  the  funeral  or  burial 
of  her  son.  The  message  was  sent  between  6  and  7  o'clock  on  the  morning 
of  May  94,  1901,  and  did  not  reach  Greenwood  until  about  8:80  o'clock  on 
the  morning  of  May  S5,  1901,  and  was  not  delivered  to  appellee  until  about 
10  o'clock  that  morulng,  although  she  resided  only  about  two  hundred  yarda 
from  the  office.  The  jury,  under  an  Instruction  of  the  court  which  assumed 
that  appellant  was  guilty  of  negligence  In  delaying  the  delivery  of  the  tele- 
gram, rendered  a  verdict  in  favor  of  appellee.  On  appeal  It  is  Insisted  that 
said  instruction  was  erroneous.  Held— That  said  instruction  was  proper,  aa 
it  was  the  duty  of  appellee  to  transmit  and. deliver  the  message  within  a 
reasonable  time,  and  the  delay  was  unreasonable.  It  is  no  defense  that  the 
agent  at  Greenwood  had  no  porter  or  messenger  by  whom  be  could  have  de- 
livered the  message  to  appellee,  and  that  he  was  prohibited  by  the  rules  of 
the  company  from  leaving  the  office.  It  is  the  duty  of  a  telegraph  company 
to  deliver  messages,  and  it  can  not  shield  Itself  from  this  duty  by  providing 
that  the' agent  must  not  leave  his  office.  If  the  message  is  received  at  the 
office  during  business  hours  It  is  the  duty  of  the  company  to  deliver  it  with- 
out delay. 

2.  Pleading— A  petition  which  contains  defective  allegations  of  negligence 
is  cured  by  the  answer  denying  negligence  and  the  conduct  of  the  trial  on 
the  theory  that  the  Issue  as  to  negligence  is  properly  raised. 

Richards  &  Richards  and  O.  H.  &  R.  B.  Waddle  for  appellant. 

W.  S.  Pryor  and  V.  P.  Smith  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Plaintiff,  Mandy  Parsons,  who  resides  at  Greenwood,  Ky.,  was  the  mother 
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of  Georfi:e  Parsons,  who  resided  at  Jelllco,  Tenn.    George  ParsoDs  died   on 

tbe  eveDing  of  May  28,  1901,  about  9  o'clock.    On  the  next  morniog  between 

6  and  7  o'clock  his  wife,  Julia  Parsons,  sent  the  following   telegram   to  bis 

mother : 

^'Jellico,  TeDD.,  May  24,  1901. 
"Mandy  Parsons, 

"Greenwood,  Ey. : 

"George  died  yesterday.    Body  can't  be  shipped.    Burial  at  .Tellico. 

"JULIA  PARSONS." 

The  distance  from  Jellico  to  Greenwood  is  only  about  twenty-two  miles; 
but  the  message  was  sent  to  Louisville  from   Jellico  and   forwarded  from 
there.    It  did  not  reach  Jellico  until  about  8:S0a.   m.    on   the  morning  of 
May  25,  and  was  not  delivered  to  Mrs.  Parsons  until  10  o'clock  that  morning. 
She  lived  in  Greenwood,  and,  according  to  her  testimony,   about  two  hun- 
dred yards  from  the  telegraph  ofBoe,  or,  according  to  the  testimony   of  'the 
asent,  about  five  hundred  yards  from  it.    In  the  meantime  however,  Julia 
Parsons  having  heard  nothing  from  the  mother,  and  the  body  being  in  bad 
condition,  buried  her  husband  about  4  o'clock  on   the  evening  of  May  24. 
Mrs.  Mandy  Parsons  filed  this  salt  to  recover  damages  for  the  neglect  in  the 
delivery  of  the  message.     It  was  agreed  on  the  trial  that  If  the  message  bad 
been  delivert^d  promptly  she  could  not  have  taken  any  train  that  would  have 
carried  her  to  Jellico  by  4  o'clock  that  evening,  the  time   when  the  funeral 
took  placd.    But  it  was  also  shown  that  there  was  a  fair  t-oad   between   the 
two  places,  and  that  on  her  last  visit  to  her  son  she  bad  returned   home  by 
this  road  by  private  conveyance.     It  was  also  shown  that  the  reason  that  the 
burial  took  place  at  4  o'clock  on   May  24  was  that  Mrs.    Parsons  had   not 
come;  they  had  not  heard  from  her;  the  condition  of  the  corpse  was  getting 
bad,  but  they  could  have  delayed  until  the  next  day,  and  would  have  done 
so  but  for  the  failure  to  hear  anything  from  her.    Mrs.  Parsons  testified  that 
when  she  got  the  message  she  did  not  observe  at  first  that  it  was  dated   the 
day  before,  and  she  began  getting  r<'ady,  evidently   with  a   view   of  taking 
the  train,  but  when  she  saw  the  date  of  the  message  thought  it  was  too  late 
to  go.    If  she  had  gone  on  the  next  train   she  would   have  reached   Jellico 
some  time  that  night.     The  court  instructed   the  Jury  as  follows:  "If   you 
believe  from  the  evidence  that  the  message  read  in  evidence  was  delivered  to 
and  accepted  by  the  defendant  at  Jellico,  Tenn.,  on  May  24,   1901,  at  about 
6:80  a.  m.,  which  it  undercook  to  transmit  and   deliver   to   the  plaintiff  at 
Greenwood,  Ky. ,  and  that  said  message  was  not  transmitted  and  delivered 
to  the  plaintiff  until  about  10  o'clock  a.  m.  on  May  25,  1901,  and   if  by   the 
delay  of  the  defendant  in  transmitting  and  delivering  said   message    plain- 
tiff was  prevented  from  being  present  at  the  funeral  or  burial   of  her  son, 
you  will  find  for  the  plaintiff  such  a  sum  in   damages  as  you   may   believe 
from  the  evidence  will  fairly  compensate  her  for  the  mental  anguish  to  her, 
if  any,  caused  by  the  failure  to  deliver  the  message,  provided    your  finding 
will  not  exceed  $1,500;  and  unless  you  so  believe  from  the  evidence  you  will 
find  for  the  defendant." 

It  is  objected  that  the   instruction   assumed   the  defendant's  negligence; 
that  it  submits  an  issue  not  raised  by  the  pleading,  and  that  it  was  erroneous 
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Id  BUbmittliig  to  the  jury  whether  the  plaiDtiff  by  the  delay  was  prevented 
from  belDg  present  at  the  f nneral  or  burial  of  her  son. 

I  It  was  the  duty  of  the  defendant  to  transmit  and  deliver  the  message  In  a 
reasonable  time.  If  it  failed  to  do  so,  pHma  faole,>  it  was  guilty  of  negli- 
jkenoe.  If  the  delay  was  due  to  the  act  of  God  or  the  fault  of  the  sender  of 
l,he  message,  or  other  matters  beyond  its  control,  the  burden  was  on  the  de- 
fendant to  show  these  things,  and  when  it  failed  to  do  so  the  court  properly 
told  the  Jury  that  if  there  was  a  delay  of  something  like  twenty -seven  hours 
In  transmitting  the  message,  the  defendant  was  liable,  for  such  a  delay  is 
unrea^Bonable.  It  is  urged  that  the  petition  did  not  charge  negligence  in 
liransmitting  the  mesage  from  Jellioo  to  Greenwood,  but  only  charged  negli- 
gence in  delaying  to  deliver  it  after  it  zeaohed  Greenwood.  It  is  unneces- 
aary  to  determine  now  what  is  a  proper  construction  of  the  petition,  for  the 
defendant  by  its  answer,  after  denying  the  allegations  of  the  petition,  added 
this:  "It  denies  *  *  *  that  It  was  guilty  of  any  negligence  or  curelessneas 
in  the  transmission  or  delivery  of  said  message, "  and  on  the  trial  of  the 
case  and  in  its  preparation  both  parties  treated  the  issue  a&  made,  whether 
there  was  any  negligence  on  the  part  of  the  defi^udant  in  the  transmission 
of  the  message  to  Greenwood,  or  in  its  delivery  after  it  reached  there. 

It  was  held  by  the  Oonrt  of  Appeals  of  Texas,  In  Western  Union  Telegraph 
do.  V.  Hendriok  63  S.  W. ,  841,  that  where  a  message  was  sent  to  a  the  son 
father  announcing  the  sickness  of  his  son,  and  he  could  not  have  reached 
•before  he  died  if  the  message  had  beien  promptly  delivered,  a  delay  in  de- 
livering the  message  would  not  warrant  a  recovery  of  damages  for  the 
•failure  to  reach  the  son  before  his  death.  It  was  also  held  by  this  court,  in 
Taliaferro  v.  Western  Union  Telegraph  Co.,  91  Ky.  Law  Bep.,  1890,  that 
where  a  new  agency  must  have  acted  if  the  telegram  had  been  delivered 
damages  could  not  be  recovered  for  things  deijendent  upon  the  action  of 
ifluch  new  agency.  But  neither  of  these  decisions  seems  to  us  in  point  here. 
'The  death  of  the  son  in  the  Texas  case  was  the  act  of  God,  and  it  turning 
out  that  in  no  event  the  plaintiff  could  have  reached  his  son  before  death, 
damages  were  properly  refused  for  his  failure  to  reach  his  son  because  the 
delay  In  the  message  was  not  the  proximate  cause  of  this.  In  this  case,  if 
the  message  had  been  delivered  in  time,  there  was  no  new  agency  to  act. 
The  message  was  to  Mrs.  Parsons.  When  it  was  not  delivered  to  her 
promptly  she  was  deprived  of  all  opportunity  to  act,  either  by  going  to  her 
eon  by  private  conveyance  ur  by  telegraphing  for  them  to  wait  for  her  com- 
ing. If  she  could  reasonably  huve  gotten  to  her  son  before  the  burial,  if  the 
message  had  been  promptly  delivered,  it  was  proper  for  the  court  to  submit 
to  the  jury  whether  she  was  deprived  of  this  privilege  by  the  defendant's 
delay  in  transmitting  the  message. 

In  the  Taliaferro  case  the  telegram  was  of  mere  inquiry,  but  in  this  case 
the  message  bore  information  of  the  greatest  importance  to  a  mother,  and  it 
might  as  plausibly  be  argued  that  there  could  be  no  recovery  In  any  case 
like  this  where  the  message  was  not  delivered  in  time,  because  it  could 
never  be  linov?n  what  the  receiver  of  the  message  would  have  done  if  the 
message  had  been  promptly  delivered.  The  testimony  taken  by  the  appel- 
lant, and   read  by  the  appellee  on  the  trial,  which  is  uncontradicted,  shows 
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that  the  body  oould  baTe  beeo  retained  until  appellee  arrived,  so  tbat  abe 
might  be  present  at  the  bnrial. 

The  appellant  took  the  depositions  of  Julia  Parsons  and  G.  G.  Lambdls, 
^who  sent  the  message  for  her,  and  after  appellee  announced  through  on  the 
trial,  but  before  anything  further  was  done,  she  asked  leave  to  read  these 
'depositions  on  her  behalf.  The  court  allowed  this  to  be  done.  If  the  testi- 
mony had  been  offered  before  appellee  announoed  through  no  question  would 
probably  be  made  as  to  its  admissibility;  and  it  was  diseretionary  in  the 
'-oourt  to  allow  other  testimony  to  be  given  after  the  plaintiff  announoed 
through  and  before  anything  else  was  done. 

The  defendant  offered  to  prove  by  the  agent  at  Greenwood  that  he  had  no 
porter ;  that  by  the  rules  of  the  company  be  was  not  allowed  to  leave  hla 
'Office,  and  that  the  delay  in  delivering  the  message  after  be  had  received  it, 
trom  8  :S0  to  10  o'clock,  was  due  to  this.  Thisevidenoe  was  properly  refused. 
It  is  the  duty  of  a  telegraph  company  to  deliver  messages,  and  it  can  not 
shield  itself  from  this  duty  by  providing  tbat  the  agent  must  not  leave  hla 
x)fflce.  \¥hen  it  receives  messages  to  be  delivered  at  a  certain  office  it  must 
furnish  reasonable  facilities  for  delivering  the  meesaf^es.  It  was  held  in 
^HTestern  Union  Telegraph  Co.  v.  Grider,  21  Ky.  Law  Bep.,  1SS6,  that  a  com- 
pany might  make  reasonable  rules  for  the  conduct  of  its  business  in  aocord- 
-anoe  with  the  volume  done,  and  that  it  was  not  bound  to  keep  night  offices 
xipen  in  small  places  where  the  business  would  not  justify  it.  But  this  can 
not  be  extended  so  as  to  excuse  the  company  for  the  failure  to  deliver 
^promptly  messages  during  business  hours  and  when  its  office  is  kept  open. 
It  appears  from  the  testimony  of  the  agent  of  the  defendant  who  reoeived 
•the  message  that  he  was  told  by  the  sender  that  Greenwood  was  on  the  Gln- 
^innatl  Southern  R.  B.,  and  the  agent  wrote  the  message  out.  If  he  failed 
to  put  on  the  message  a  sufficient  direction,  or  to  send  It  to  the  proper  place. 
It  was  not  the  fault  of  the  sender.  There  are  two  places  called  Greenwood 
In  Kentucky;  one  in  Warren  county  and  the  other  in  Pulaski  county,  on  the 
Cincinnati  Southern  B.  R.  The  agent  was  told  when  the  message  was  de- 
livered to  him,  according  to  his  own  statement,  that  the  latter  was  the  place 
the  message  was  to  go,  and  it  was  his  own  fault  if  he  did  not  send  it  cor- 
rectly, or  so  send  It  tbat  it  would  reach  the  point  he  was  told  it  was  destined 
€or.  There  was,  therefore,  nothing  in  this  to  submit  to  the  jury.  The  ver- 
dict is  large,  but  not  so  palpably  excessive  or  against  the  evidence  as  to 
Justify  us  in  disturbing  it. 

Judgment  affirmed. 


WILHOIT  V.  MUSSELMAN. 

(Filed  March  18,  1903-Not  to  be  reported.) 

1.  Fraudulent  conveyances— Notice— Limitation,  statute  of— A.  bid  in  a 
tract  of  land  at  a  judicial  sale  in  the  name  of  B.  and  the  title  conveyed  to 
him.  Several  years  thereafter,  it  was  conveyed  to  appellant,  the  son-in-law 
of  A.,  who  occupied  same  until  within  one  year  before  appellee,  a  cred- 
itor, instituted  this  action  to  set  aside  said  conveyance  as  a  fraud  on  the 
rights  of  appellee.  Xbe  statute  of  limitation  was  interposed  as  a  bar  to 
the  relief  sought,  the  answer  alleging  tbat  the  conveyance  was  made  more 
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than  five  years,  and  less  than  teo  years,  before  the  institutiou  of  this  actloo^ 
On  the  trial  it  was  proven  that  the  deed  was  admitted  to  record  more  tbaiv 
five  years  before  theioetitution  of  the  action,  and  it  is  insisted  that  this  waa. 
notice  to  appellee.  Held— That  as  to  creditors  the  record  of  a  deed  is  not 
oonstruotive  notice,  and  that  the  other  evidence  was  insnffioieot  to  obarir^ 
appellee  with  notice  of  the  conveyance,  and  be  was  entitled  to  the  relief 
Bousht. 

3.  Pleading-- Althongh  the  petition  may  be  defective  in  ohar^lnR  only 
that  he  did  not  discover  the  fraud  until  within  a  year  before  the  fr.etltution 
of  the  suit,  yet  the  defect  was  cured  by  the  answi-r  that  appellee  could  hav^ 
discovered  the  fraud  oomplaii^ed  of  within  fully  live  years. 

Wm'.  Games  and  C.  C.  Cram  for  appellant. 

W.  W.  Dlckerson  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  question  for  review  is  whether  the  court  properly  adjudg«Ml  that  tbe> 
123K  acres  claimed'by  the  appellant,  Reuben  Wilhoit,  should  be  subjected  ta 
the  payment  of  the  appellee's  debt  against  Dudley  Starnes.  The  question 
discussed  by  counsel  is  as  to  the  statute  of  limitation. 

The  land  was  bought  at  judicial  sale  and  bid  in  by  Starnes  in  the  name  of 
one  AUphin.  Subsequently  the  property  was  conveyed  to  Wilhoit.  Len 
than  ten.  but  more  than  flVe,  years  had  elapsed  after  the  conveyance  to  YflU 
holt  before  the  institution  of  the  action  by  the  appellee  to  set  aside  as  fraud- 
ulent, the  deed  made  to  him.  The  plaintiff  averred  in  bis  petition  that  be 
did  not  discover  the  fraud  until  within  the  past  year,  but  he  failed  to  aver 
that  he  could  not  have,  with  the  exercise  of  reasonable  diligence,  discovered 
it  sooner.  If  there  was  any  defect  in  the  petition  it  was  cured  by  the  An- 
swer, because  it  is  therein  averred  that  "plaintiff,  by  reasonable  diligence^ 
could  have  discovered  said  fraud  more  than  five  years  before  the  institution 
of  plaintiff's  action."  Besides,  the  plaintiff  denied  in  his  reply  that  he 
* 'Could  by  ordinary  or  any  reasonable  diligence  have  dlsoovered  the  fmuci 
herein  complained  of  in  said  conveyance,"  etc.  It  is  also  averred  In  the 
reply  that  plaintiff  was  eighty  years  of  age  and  was  unable  to  give  personal 
attention  to  his  business,  etc.,  and  he  alleged  that  Wilhoit  was  never  in  poe- 
session  of  the  land,  but  William  Starnes  kept,  used  and  cultivated  it,  and 
thus  misled  plaintiff  until  within  a  year  before  the  suit  was  instituted. 

The  substance  of  plaintiff's  pleadings  is  that  he  did  not  discover  the  f  rand 
until  within  a  year  before  the  suit  was  instituted,  and  that  he  could  not 
have  discovered  it  sooner  by  the  exercise  of  reasonable  diligence.  The  aver- 
ments  in  plaintiff's  pleadings,  to  which  we  have  referred,  are  suffiolent. 
(Fritschler,  &c.  v.  Koehler,  &o.,  83  Ky.,  80;  Cavenaugh  v.  Brltt,  90  Ky., 
873.) 

Counsel  for  appellee  relies  upon  Fritschler  v.  Koehler,  because  the  oonrt 
held  the  facts  stated  by  the  plaintiff  in  that  case  were  not  suiUoient  to  avoid 
the  statutory  bar  of  five  years,  as  the  plaintiff  held  the  note  which  was  the 
basis  of  the  action  as  assignee,  and,  therefore,  the  averment  that  be  did  not 
discover  the  fraud  within  five  years  before  the  commencement  of  the  action, 
or  could  not  have  done  so  by  the  exercise  of  ordinary  diligence,  Was  not 
■ulficient,  because  "the  cause  of  action  might  have  accrued  by  reason  of  the 
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*  • 

^iBoovery  of  his  aaslgnee  of  tbe  alleged  fraud  before  be  assigned  tbe  note  to 
pjaintlff."  ,  -,.     . 

Counsel  for  appellant  relies  npon  Cavenaugh  v.  Brltt,  wbereln  It  was  held 
that  the  averment'  In' the  reply,  that  he  "did 'not  discover  the  fact  until 
Vrlthln  five  years  before  the  bringing  of  the  action',  was  Insufficient. ' '  It  was 
then  held  that  it  was  Incumbent  upon  hlni  to  make  the  additional  averment 
that  he  could  not  have  made  the  discovery  by  the  exercise  of  reasonable  dili- 
gence. Where  a  person  fraudulently  conveys  his  property  to  another  the 
^eed  whlcH  is  made  and  placed  upon  record  Is  not  constructive  notice  to  ored- 

tto'ra.     (Chlnn,  &c.  v.  Curtis,' ante,  1663.) 

■•».,«  ... 

In  this  case  Wllholt  never  lived  upon  the  land  or  exercised  ownership  over 
It  until  within  less  than  a  year  before  the  institution  of  the  suit.  Title  had 
beec  taken  to  Allphin,  who  conveyed  It  toWllhoit,  and  there  was  nothing  to 
piit  the  appellee  on  inquiry.  We  think,  under  all  of  the  circumstances  in 
this  case,  that  it  should  be  held  that  appellee  (^oAId  not  by  the  exercise  of 
Yeasonable  diligence  have  sooner  discovered  that  Starnes  had  paid  for  the 
land,  and  had  the  deed  made  to  his  son-in-law,  Wllholt. 

Judgment  is  affirmed. 


MURRAY  V.  ROACH,  &c. 

(Filed  March  18,  1908— Not  to  be  reported.) 

Fraud— Conveyance— -Appellant,  an  old  woman,  having  some  money  to 
Invest  in  property,  procured  appellee,  her  brother-in-law.  In  whom  she  bad 
Sreat  confldentse,  to  make  the  investment  for  her.  A  lot  was  found  for  sale 
tbe  price  of  which  was  more  than  appellant  had*  money  to  pay  for.  It  was 
agreed  that  appellant  should  take  one-half  of  tbe  lot  and  appellee  the  other 
balf  on  which  was  situate  a  small  bouse.  Appellee  went  with  appellant 
.before  the  purchase  to  look  at  the  property,  and  they  found  a  stable  and  a 
privy  vault  about  the  oenter  of  the  lot,  which  appellee  assured  appellant 
would  be  used  by  them  jointly,  and  that  the  line  would  run  so  as  to  divide 
them  equally.  The  deeds  were  prepared  and  the  trade  consummated,  but 
the  deed  to  appellant  was  so  drawn  as  to  exclude  her  from  the  joint  owner- 
ship of  the  stable  and  the  privy,  it  being  described  as  running  back  only 
78  feet  instead  of  88  feet,  which  would  have  conformed  to  the  agreement 
made.  Afterwards  appellee  tore  down  the  stable  and  used  the  lumber  in 
tbe  construction  of  another  stable  on  bis  lot;  also  prohibited  appellant  from 
using  the  privy.  This  action  waii  brought  to  reform  tbe  deed  to  correspond 
with  the  true  contract;  also  to  recover  the  value  of  one-hall  of  the  lumber 
t)f  tbe  s&able  converted  by  appellee  to  his  own  use.  Held— That  appellant  is 
entitled  to  the  relief  prayed  for.  The  relation  of  confidence  existing  between 
the  parties,  together  with  other  facts,  show  conclusively  that  appellee  com- 
mitted a  fraud  on  ai)pellant  In  procuring  the  deed  to  be  made  to  him  which 
excluded  her  from  the  joint  ownership  of  the  stable  and  privy. 

T.  J.  Hanlon  and  J.  L.  flUison  for  appellant. 

Byrne  &  Beed  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

'Vhe  appellant,  Ann  £^  Murray^,  who  is  «  widqw  of  Eome  seventy  years  of 
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age,  resldiDg  lo  the  oity  of  Govingtoi],  Ey.,  baving  some  iDooey  to  iDTett^ 
entered  into  Degotiatloos  with  her  brother-lD-Iaw,  the  appeJlee,  JobD  Boaoh^ 
with  a  view  of  obtaining  his  asBistanoe  In  the  pnvohaeing  of  a  home.  Ap- 
pellant aeems  to  have  had  great  oonfldenoe  in  appellee,  and  to  have  relied  od 
hii  friendship  and  adrioe.  In  coinplianoe  with  her  request  he  undertook  to- 
assist  her  in  the  investment  of  her  money. 

In  fnrtheranoe  of  her  Interest  appellee  went  to  see  Logan  S.  Wood,  a  rea> 
estate  agent  of  Govington^.in  regard  to^the  purchase  of  the  lot.inTolTed  in 
this  action.  This  property,  being  lot  No.  68  in  Johnson's  snbdiTision,  fronts 
86  feet  on  the  north  side  of  Fourth  street,  and  runs  northwardly,  in  parallel 
lines,  146  fe«tto3eaoh  street:  it  belonged  to  the  estate  of  Mrs.  Natalie  Hack- 
mann,  deceased,  of  which  estate  Charles  Mahlman,  Jr.,  was  the  executor. 

Appellant  claims  that  the  appellee  was  very  anxious  for  her  to  buy  th*> 
property,  and  used  all  his  influence  with  her  to  that  end.  The  purchase- 
price  appears  to  have  been  f  1,660,  and  upon  appellant's  declaration  that  she- 
did  not  have  so  much  money,  appellee  offered  to  take  the  Beach  street  end 
of  the  lot  upon  which  there  was  a  cottage,  at  the  price  of  $486,  leaving  the* 
Fourth  street  end  for  appellant,  at  the  prioe  of  11.896. 

Appellant  claims  that  it  was  agreed  between  her  and  appellee  that  sh»> 
should  buy  the  whole  property,  and  then  resell  to  him  the  Beach  street  enA. 
at  the  prioe  stated.  This  appellee  denies,  and  it  seems  to  be  quite  Imma- 
terial. Asa  matter  of  fact  the  purchase  of  the  lot  was  finally  cdnsummated^ 
two  deeds  being  executed  therefor,  one  to  appellant,  conveying  to  her  that- 
portion  fronting  on  Fourth  street  and  running  northwardly  78  feet,  for  the 
sum  of  11,886;  the  other  conveying  to  appellee  that  portion  fronting  86  feet- 
on  Beach  street  and  running  southwardly  78  feet,  for  the  sum  of  I486;  and 
each  party  took  possession  of  the  property  thus  conveyed.  There  was  on  th»- 
lot  near  the  middle  a  stable  and  a  double  privy  vault,  which  seems  to  have 
been  designed  for,  and  always  used  by,  the  occupants  both  of  the  cottage 
fronting  on  Beach  street  and  the  house  fronting  on  Fourth  street.  This, 
privy  vault  was  from  six  to  ten  feet  south  of  the  middle  line  of  the  lot,  and 
the  largest  portion  of  the  stable  was  on  the  Beach  street  half  of  the  lot,  al- 
though it  extended  about  two  feet  over  the  middle  line. 

Appellant  claims  that  before  the  purchase  of  the  lot  she  went  upon  it  with 
appellee,  for  the  purpose  of  inspectiDg  it  and  the  buildings  thereon;  that 
he  pointed  out  to  her  the  double  privy  vault  near  the  center  of  the  lot,  and 
told  her  that  it  was  on  the  center  line,  and  would  be  for  the  use  of  the  oo- 
oupants  of  both  houBBs;  that  the  stable  was  also  on  the  center  line,  and 
would  belong  to  thein  jolntlj.  After  taking  possession  of  the  property  con- 
veyed to  her  appellant  and  ber  family  continut^d  to  use  the  privy  for  a  con- 
siderable period  of  time.  The  stable  was  polled  down  by  appellee,  and  a 
part  of  the  old  material  was  used  in  building  a  feuce  across  the  center  line 
of  the  lot,  but  leaving  an  opening  through  whioh  appellant  and  her  family 
oould  pass  to  the  privy  vault.  Subsequently  appellee  undertook  to  prevent 
appellant's  using  the  vault  entirely,  whereupon  she  instituted  this  action. 
In  ber  petition  she  alleges  the  facts  of  the  purchase  of  the  lot,  clalmlng^ 
that,  in  the  agreement  between  her  and  appellee,  she  was  to  have  86  feet 
front  on  Fourth  street,  running  back  88  feet,  so  that  she  should  own  one- 
half  of  the  privy  vault  and  one-half  of  the  stable;  that  appellee  was  acting 
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for  her,  as  her  agent,  and  tbat  be  fraudulently  procured  the  deed  to  be  made 
so  as  to  convey  to  ber  only  S6  by  78  feet,  thereby  ezoludlng  her  from  any 
ownership  in  the  vault  in  question,  and  praying  that  the  deed  to  her  be  re- 
formed; and  that  appellee  and  his  wife,  Minnie  Boaoh,  be  required  to  eze> 
cute  a  quit-claim  deed  to  her  of  the  ten  feet  of  the  southern  end  of  their  lot, 
so  as  to  make  appellant's  lot  96  by  88  feet,  and  thus  give  to  her  the  owner- 
ship of  one-half  of  the  privy  vault  in  question. 

Appellant  also  claimed  damages  for  her  half  of  the  old  material  In  the> 
stable,  which  was  torn  down,  and  which,  she  says,  was  appropriated  by  ap- 
pellee and  converted  to  his  own  use  to  ber  exclusion.  Appellees,  by  their  an- 
swer, put  in  issue  all  the  material  allegations  of  the  petition.  There  was  a 
good  deal  of  evidence  taken  on  both  sides,  and,  as  is  usual  in  such  cases,  it 
is  conflicting.  We  have  no  doubt  from  the  evidence  tbat  appellant  expected 
to  have  the  use  of  the  privy  vault,  and  that  both  she  and  appellee  believed 
tbat  it  was  upon  the  center  line  of  the  lot  in  question;  that  appellant  would 
have  agreed  to  take  the  lot  if  she  had  known  tbat  an  equal  division  would 
result  in  plaodbig  the  vault -entirely -on  appellees'  lot  is  diflBeult  to  believe. 
Appellant,  her  daughter  and  granddaughter  all  testified  positively  to  the 
fact  that  appellee  went  upon  the  lot  with  them  before  the  purchase,  and 
pointing  with  his  foot  to  the  middle  of  the  double  pzivy,  said,  substantially, 
this  is  where  the  middle  line  of  the  lot  will  come,  and  one-half  of  this  vault 
will  be  for  your  use  and  one-half  for  mine.  This  testimony  is  denied  by 
appellee,  and  he  has  introduced  some  evidence  which  tends  to  corroborate 
him. 

We  do  not  think  tbat  the  fact  that  appellant,  who  is  an  old,  somewhat  in- 
firm, and  almost  illiterate  woman,  heard  the  deed  read,  in  which  the  prop- 
erty was  described  by  metes  and  bounds,  without  ebjection,  militates  in 
anywise  against  her  contention,  that  she  believed  she  was  getting  sufficient 
depth  of  property  to  include  one-half  of  the  privy  vault.  If  her  statement 
be  true,  chat  she  had  gone  upon  the  premises  with  app<»llee,  and  that  he 
pointed  out  to  her  where  the  middle  line  would  run  with  reference  to  the 
vault,  we  do  not  believe  tbat  the  mere  reading  of  the  description  of  the  lot, 
being  26  feet  front  by  78  feet  in  depth,  would  have  any  tendency  to  convey 
to  her  the  information  tbat  this  boundary  left  the  entire  vault  on  appellee's 
lot.  We  think  that  the  great  weight  of  the  testimony  In  this  case  conduces  to 
establish  the  truth  of  appellant's  statement  with  reference  to  what  took  place 
between  her  and  appellee,  John  Koacb,  as  to  the  property  in  question ;  he  was 
acting  for  her  as  well  as  himself ;  he  conducted  all  of  the  negotiations  for 
the  purchase  of  the  lot  with  the  agent,  Logan  E.  Wood,  and  the  executor, 
Mahlman,  and  directed  them  as  to  how  the  deeds  should  be  made,  and  they 
were  made  in  pursuance  of  his  wishes,  and  in  accordance  with  his  directions. 

We  think  that  good  faith  towards  appellant  required  appellee,  in  so  im- 
portant a  matter  as  that  herein  involved,  that  he  should  see  to  it  that  she 
understood  all  of  the  facts.  The  ten  feet  in  depth  added  to  the  lot  is  not  of 
material  consideration,  except  for  tho  fact  that  it  carried  with  it  the  use  of 
the  vault  Involved  in  this  action.  We  think  the  evidence  shows  tbat  it  was 
the  understanding  and  agreement  between  appellant  and  appellee  that  she 
should  have  so  many  feet  in  depth  of  the  southern  end  of  the  lot,  No.  68,  as 
would  inclade  one-half  of  the  stable  and  one-half  of  the  vault.     The  prayer 
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of  the  petition,  so  far  as  the  refortnation  of  the  deed   to  apT)elIaDt  i 
have  beeo  Kranted,  that  is,  the  appellees  should  have  been   requiivd  t 
claim  60  much  of  the  rear  end  of  their  lot  as  would  irive  to  ap^rl! 
half  of   the  vault  in  question,  she  is  likewise  entitled    to  one  ha]f 
value  of  the  old  lumber  taken  from  the  stable  torn  down  bv  appi^IlT-f" 
Wherefore,  the  oase  is  reversed  for  proceedings  consistent  with  ibl-' 


3r/ 


CLAY,  JR.  V.  CLAY'S  GUARDIAN,  &c. 

(Filed  March  18,  1903— Not  to  be  reported.  ) 

Husband  and  wife— Conveyances— C,  by  his  will,  devised   to  hU  i^' 
daughter  estate  to  the  value  of  over  $5,000.  to  be  invested   io  larc:* 
benefit  during  her  life,  with  remainder  to  the  heirs  of  her  body  if  I:::; 
her  death.    The  granddaughter  married  appellant  aod  the  executrr;: ::  - 
said  funds  in  a  tract  of  land  worth  more  than  $8,000,  with  the  agr^E-i 
the  part  of  appellant  that  he  would  pay  the  consideration  in  eso^«i    ' 
funds  in  the  hands  of  the  executors,  and  by  his  consent  the  detrd  v.-<f-.r- 
giving  to  the  wife  the  life  estate  in  the  land,  and  th(«  habendum  c:^ 
cited  that  the  property  should  be  for  her  sole  and  separate  u<^'  anJ  > 
during  her  life  and  at  her  death   to  the  heirs  of  her  body.     After  tv  • 
of    his  wife  appellant  instituted  this  action  to  enforce  a  lien  on  f^^i  .r. 
his  favor  to  the  extent  of  tS.OoO.  paid  by  him  on  the  purchase  mocrT    '■ 
ing  that  he  was  entitled  to  this  under  an  agreement  ^ith  his  wife  \Yr- 
should  be  paid  to  him.     Held— That  the  deed  having  been  made  by  >  ' 
of  appellant,  and  he  having  voluntarily  paid  part  of  the  purchase  e-  ' 
will  be  presumed  that  it  was  done  as  a  gift  or  advancement  to  his  ^>' 
child.     Under  section  id353,  Kentucky  Statutes,  no  trust  results  wiv:  < 
shall  be  made  to  one  person  and  the  consideration  shall  be  paid  ly  u 
The  proof  falls  to  show  any  agreement  on  the  part  of  the  wif*?  to  refir 
part  of  this  purchase  money  to  her  husband,  besides,  as  she  owned  1 1  :;• 
interest  in  the  land,  she  could  not,  by  any  agreement,  bind  the  infAsi  i 
for  the  repayment  of  this  money. 

H.  C.  Howard  for  Brutus  J.  Clay,  Jr.,  appellant. 

C.  M.  Thomas  for  appellees. 

Appeal  from  Bonrbon  Circuit  Court. 

Opinion  of  tho  court  by  Judge  Paynter. 

Under  the  will  of  Cabell  Chenault,  of  Madison  county,  blsgnrndd^^. 
]£stf11e  Chenault,  was  a  h(*nefioiary  of  certain  funds,  at^gsregratiog  V  '- 
It  WHS   in    the  hands   of   the  executors  of  the  will,  who  by  its  wnr*  ' 
directed  to  invest  it  in  land  for  the  use  and  benefit  of  the  grand^ii.-* 
during   her  life,  with  remainder  to  the  heirs  of  her  body  if  livic*;  :^> 
death;  If  none  living  at  her  death,  it  was  to  go  to  testator's  heirs,  ac:  ' 
to  the  laws  of  descent  and  distribution.    The  granddaughter  interr&r' 
with  the  appellant,  Brutus  J.  Clay,  Jr.,  to  whom  waB  bora  on  Fetni^'^ 
18U4,  the  appellee,  Nannie  Clay.    The  mother  died  on  the  23d  day  cf  .- 
1899.     In  March  following  the  birth  of  the  child  the  deed  that  is  besv  '  • 
terpretation  was  made  under  the  following  clrcnmstaDoes : 

"The  executors  had  taken  up  the  question   of  inTestins   the  mtzf. 
directed  by  the  will.    As  the  appellant  and   bis  wife   lived   tn  B  •' 


OLAY,  JR.  V.  clay's   GUARDIAN,  AO.  2017 

county,  St  was  desired  by  them  that  the  money  shoald  be  invested  in  lands 
Id  that  county.  The  appellant  entered  into  a  oontraot  wlth^'Ray  Gunnlng'- 
tiam  and  others  with  reference  to  the  purchase  of  188  acres,  8  roods  and  10 
poles  of  land.  It  was  called  to  the  attention  of  the  ezeontors  with  a  view 
of  having  them  put  Mrs.  Clay's  money  in  the  land.  It  seems  that  two  per- 
flons  Interested  Id  the  land  were  minors,  and  it  required  a  proceeding  It 
court  to  perfect  the  title  to  it.  Parties  Interested  in  it  could  -  convey  tblr- 
teen  fifteenths  of  it.  The  agreed  price  was  $70  per  a<ire,  and  the  considera^ 
tlon  amounted  to  something  over  $8,500.  The  money  \ti  the  hands  of  the 
executors  was  not  sufficient  to  pay  the  purbbase  money  by  13,050,  and  tb« 
appellant  agreed  with  the  executors  that  if  they  would  ifiVest  his  wife's 
money  In  the  land  he  would  pay  the  balance  of  the  pui*oh'ase  money.  The 
parties  met  to  consummate  the  agreement.  Thd  appellant  was  not  present 
when  the  preparation  of  the  deed  began ;  however,  he -arrived  in  time  to  hear 
It  read  and  agreed  to  Its  terms.  He  was  advised  as  to  the  import  of  the  deed 
and  knew  as  to  the  effect  of  its  provisions,  and  directed  it  to  be  so  made. 
The  habendum  of  the  deed  is  in  the  following  language: 

**To  have  and  to  hold  unto  said  party  of  the  second  part  for  her  sole  and 
separate  iif^e  and  benefit  during  her  life  and  at  her  death  to  the  heirs  of  her 
body,  if  living  at  her  death,  and  if  none  be  living  at  her  death,  to  revert  to 
the  heirs  of  Caliell  Cnenault  (to  the  extent  of  the  purchaFe  money  paid  as 
hereinbefore  recited  'by  the  executors  of  said  Cabell  Chenault  and  the  pur- 
ohase  money  hereof  which  shall  hereafter  be  paid  by  said  executors  in  the 
<*xecution  of  the  trust  confided  to  them  by  the  said  will  of  Cabell  Chenault), 
according  to  the  laws  of  descent  and  distribution,  in  conformity  with  tho 
provisions  of  said  will." 

The  land  was  sold  one-third  cash  and  the  balance  on  six  and  twelve 
months.  The  executors  subsequently  paid  the  first  note  maturing  and  part 
of  the  last  one.  It  Is  urged  by  counsel,  first,  that  Nannie  Clay  only  took  the 
remainder  in  fee  to  the  land  in  so  far  as  the  funds  in  the  hands  of  Cabell 
C/henanlt's  executors  paid  for  it;  second,  that  as  the  appellant  paid  the 
93,060,  he  has  a  lien  for  the  purchase  money  on  the  land  therefor. 

Before  entering  into  the  consideration  of  these  questions  it  may  be  stated 
that  at  first  it  was  contended  upon  behalf  of  the  appellant  that  Mrs.  Clay 
made  an  agreement  with  her  bushand  to  reconvey  to  him  enough  of  the  land 
to  reimburse  him  for  the  money  which  he  paid  out  In  its  purchase,  but  that 
claim  is  now  abandoned.  Counsel  for  appellant  Invokes  a  canon  of  con- 
struction universally  accepted,  that  where  there  is  repugnancy  between  the 
oonveyanolng  clause  of  the  deed  and  the  habendum,  the  latter  must  control. 
In  support  of  that  rule  a  number  of  oases  are  cited.  If  there  is  no  repug- 
nancy between  the  two  clauses  of  the  deed,  then  there  is  no  occasion  to  in- 
voke the  rule  in  question.  The  deed  only  purports  to  give  the  use  and  bene- 
fit of  the  land  to  Mrs.  Clay  during  her  life.  When  her  estate  ceases  by  death 
it  is  to  go  to  the  heirs  of  her  body  living  at  tbat  time.  The  daughter, 
>Cannie,  was  living  at  her  mother's  death,  and  under  this  clause  of  the  deed 
It  went  to  her. 

It  is  true  that  there  is  another  clause  which  provides  for  a  condition  which 
xnight  have  existed  at  her  death.  If  there  were  no  bodily  heirs  living  at  her 
43eatb,  then  it  was  to  go  to  the  heirs  of  Cabell   Chenault,    but  as  the  child 
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of  the  petition,  so  far  ns  the  refonnatloD  of  the  deed  to  appellant  should 
have  heoD  c^raoted,  that  is,  the  appellees  should  have  been  required  to  quit 
olaim  60  much  of  the  rear  end  of  their  lot  as  would  ftire  to  appellant  one- 
half  of  the  vault  in  question,  she  is  likewise  entitled  to  one  half  of  the 
value  of  the  old  lumber  taken  from  the  stable  torn  down  by  appellee. 
Wherefore,  the  case  is  reversed  for  proceedings  consistent  with  this  opinion. 
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(Filed  March  18,  1908~Not  to  be  reported. ) 

Husband  and  wife— Conveyances— C,  by  his  will,  devised  to  his  f^rand- 
daughter  estate  to  the  value  of  over  $5,000.  to  be  invested  in  land  for  her 
benefit  during  her  life,  with  remainder  to  the  heirs  of  her  body  if  living  at 
her  death.    The  granddaughter  married  appellant  and  the  executors  invested 
said  funds  in  a  tract  of  land  worth  more  than  18,000,  with  the  agreement  on 
the  part  of  appellant  that  he  would  pay  the  consideration  in  exoest  of  the 
funds  in  the  hands  of  the  executors,  and  by  his  consent  the  deed  wa» drawn, 
giving  to  the  wife  the  life  estate  in  the  land,  and  the  habendum  clause  re' 
cited  that  the  property  should  be  for  her  sole  and  separate  use  and  benefit 
during  her  life  and  at  her  death  to  the  heirs  of  her  body.     After  the  death 
of   his  wife  appellant  instituted  this  action  to  enforce  a  lien  on  said  land  in 
his  favor  to  the  extent  of  $3,050,  paid  by  him  on  the  purchase  money,  insist- 
ing that  he  was  entitled  to  this  under  an  agreement  with  his  wife  that  same 
should  be  paid  to  him.     Held— That  the  deed  haying  been  made  by  consent 
of  appellant,  and  he  having  voluntarily  paid  part  of  the  purchase  money,  it 
will  be  presumed  that  it  was  done  as  a  gift  or  advancement  to  his  wife  and 
child.    Under  section  3353,  Kentucky  Statutes,  no  trust  results  when  a  deed 
shall  be  made  to  one  person  and  the  consideration  shall  be  paid  by  another. 
The  proof  fails  to  show  any  agreement  on  the  part  of  the  wife  to  refund  any 
part  of  this  purchase  money  to  her  husband,  besides,  as  she  owned  only  a  life 
interest  in  the  land,  she  could  not,  by  any  agreement,  bind  the  Infant's  land 
for  the  repayment  of  this  money. 

H.  C.  Howard  for  Brutus  J.  Clay,  Jr.,  appellant. 

C.  M.  Thomas  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Under  the  will  of  Cabell  Chenault,  of  Madison  county,  his  granddaughter. 
Estelle  Chenault,  was  a  lienefioiary  of  certain  funds,  aggregating  |6,52fi.S6. 
It  was  in  the  hands  of  the  executors  of  the  will,  who  by  its  terms  were 
directed  to  invest  it  in  land  for  the  use  and  benefit  of  the  granddaughter 
during  her  life,  with  remainder  to  the  heirs  of  her  body  if  living  at  her 
death;  if  none  living  at  her  death,  it  was  to  go  to  testator's  heirs,  accordinfi 
to  the  laws  of  descent  and  distribution.  The  granddaughter  intermarried 
with  the  appellant,  Brutus  J.  Clay,  Jr.,  to  whom  was  born  on  February  14, 
1894,  the  appellee,  Nannie  Clay.  The  mother  died  on  the  22d  day  of  Jooe, 
1899.  In  March  following  the  birth  of  the  child  the  deed  that  is  here  for  in- 
terpretation was  made  under  the  following  clroumstanoes: 

"The  executors  had  taken  up  the  question   of  InvestiDg  the  money  as 
directed   by  the  will.    As  the  appellant  and   bis  wife  lived   In  Bourbon 
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county,  St  was  desired  by  them  that  the  money  'shoald  be  invested  In  lands 
In  that  county.  The  appellant  entered  into  a  oontraot  with ^'Ray  Gunning*- 
bam  and  others  with  reference  to  the  purchase  of  188  acres,  8  roods  and  10 
poles  of  land.  It  was  called  to  the  attention  of  the  executors  with  a  view 
of  having  them  put  Mrs.  Clay's  money  in  the  land.  It  seems  that  two  per- 
aens  Interested  in  the  land  were  minors,  and  it  required  a  prooeedlng  it 
oourt  to  perfect  the  title  to  it.  Parties  Interested  in  it  could  -  convey  tbir- 
teen  fifteenths  of  it.  The  agreed  price  was  $70  per  ^<^re,  and  the  consideiti* 
t^on  amounted  to  something  over  $8, 500.  '  The  money  if)  the  hands  of  the 
executors  was  not  sufficient  to  pay  the  purbbafie  money  by  |d,050,  aud  th« 
appellant  agreed  with  the  executors  that  if  they  would  inVeet  his  wife's 
money  In  the  land  be  would  pay  the  balance  of  the  purchase  money.  The 
parties  met  to  consummate  the  agreement.  Thd  appellant  was  not  present 
when  the  preparation  of  the  deed  began;  however,  he-arrived  in  time  to  hear 
it  read  and  agreed  to  its  terms.  He  was  advised  as  to  the  import  of  the  deed 
and  knew  as  to  the  effect  of  its  provisions,  and  directed  it  to  be  so  ?nade. 
The  habenduio  of  the  deed  is  in  the  following  language: 

"To  have  and  to  hold  unto  said  party  of  the  second  part  for  her  sole  and 
separate  u;«e  and  benefit  during  her  life  and  at  her  death  to  the  heirs  of  her 
body,  if  living  at  her  death,  and  if  none  be  living  at  her  death,  to  revert:  to 
the  heirs  of  Cabell  ChenauU  (to  the  extent  of  the  purchase  money  paid  as 
hereinbefore  recited  'by  the  executors  of  said  Cabell  Chenault  and  the  pur- 
ohase  money  hereof  which  shall  hereafter  be  paid  by  said  executors  in  the 
execution  of  the  trust  confided  to  them  by  the  said  will  of  Cabell  Chenault), 
according  to  the  laws  of  descent  and  distribution,  in  conformity  with  tho 
provisions  of  said  will.'* 

The  land  was  sold  one-third  cash  and  the  balance  on  six  and  twelve 
months.  The  executors  subsequently  paid  the  first  note  maturing  and  part 
of  the  last  one.  It  is  urged  by  counsel,  first,  that  Nannie  Clay  only  took  the 
remainder  in  fee  to  the  land  in  so  far  as  the  funds  in  the  hands  of  Cabell 
Ohenault's  executors  paid  for  it;  second,  that  as  the  appellant  paid  the 
$8,050,  he  has  a  lien  for  the  purchase  money  on  the  land  therefor. 

Before  entering  into  the  consideration  of  these  questions  it  may  be  stated 
that  at  first  it  was  contended  upon  behalf  of  the  appellant  that  Mrs.  Clay 
made  an  agreement  wlch  her  husband  to  recoiivey  to  him  enough  of  the  land 
to  reimburse  him  for  the  money  which  he  paid  out  in  its  purchase,  but  that 
claim  is  now  abandoned.  Counsel  for  appellant  invokes  a  canon  of  con- 
struction universally  accepted,  that  where  there  is  repugnancy  between  the 
oonveyancing  clause  of  the  deed  aud  the  habendum,  the  latter  must  control. 
In  support  of  that  rule  a  number  of  cases  are  cited.  If  there  is  no  repug- 
nancy between  the  two  clauses  of  the  deed,  then  there  is  no  occasion  to  in- 
voke the  rale  in  question.  The  deed  only  purports  to  give  the  use  and  bene> 
fit  of  the  loud  to  Mrs.  Clay  during  her  life.  When  her  estate  ceases  by  death 
it  is  to  go  to  the  heirs  of  her  body  living  at  that  time.  The  daughter, 
Nannie,  was  living  at  her  mother's  death,  and  under  this  clause  of  the  deed 
it  went  to  her. 

It  is  true  that  there  Is  another  clause  which  provides  for  a  condition  which 
might  have  existed  at  her  death.  If  there  were  no  bodily  heirs  living  at  her 
death,  then  it  was  to  go  to  the  heirs  of   Cabell   Chenault,    but  as  the  child 
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WAS  IWiog,  the  oootisgenoy  did  not  happen  which  would  baye  given  the 
land  to  the  heln  of  Cabell  Cbenanlt.  The  olanse  in  the  deed  which  provided 
for  that  contingency  did  not  in  the  least  affect  the  preceding  clanee  of  th» 
deed,  wblob  gave  it,  without  reitriction  or  qnallflcation,  to  ber  bodily  heira 
living  at  ber  death.  So  we  conclude  that  Mrs.  Clay  took  a  life  estate  in  tb» 
land  and  the  infant  child,  Nannie,  the  remainder  in  fee.  Had  Mrs.  Clay 
died  without  bodily  heirs  living  at  her  death,  then  a  question  wonld  have 
arisen  as  to  who  wonld  have  taken  the  fee  in  the  land  other  than  that  repre> 
sented  by  the  investment  which  the  executors  had  made  in  it. 

When  the  appellant  agreed  to  furnish  the  balance  of  the  money,  and  con- 
sented to  the  deed,  the  presumption  is  that  he  was  endeavoring  to  provide 
for  his  wife  and  child.  The  mere  fact  that  he  executed  his  note  for  the  bal> 
anoe  of  the  purchase  money  does  not  affect  this  presumption.  The  agree- 
ment did  not  import  that  he  was  to  pay  the  money  for  his  wife  and  child,, 
but  that  be  made  It  his  debt  and  paid  it  for  himself.  The  effect  of  the  sub- 
sequent payment  is  exactly  the  same  as  if  It  had  been  a  cash  one. 

In  King's  Heirs  v.  Morris  A  Snell,  9  B.  Mon.,  99,   the  court  said  :   "But 
there  is  still  another  ground  which  we  regard  as  decisive  against  the  claim 
of  Morris,  which  is,  that  the  wife  can  not  be  presumed  to  be  a  trustee  for 
her  husband,  and  If  he  purchase  an  estate  in   her  name,   it  shall   be  pre- 
sumed, in  the  first  Instance,  to  be  an  advancement  and  provision  for  her 
(1  Cruise's  Digest,  side  page,  479);  and  so  if  she,   while  sole,  purchase  an 
estate  In  her  own  name,  taking  the  title,  and  he  pay  the  price  after  mar- 
riage, it  must,  on  the  same  principle,  be  regarded  as  an  advancement  and 
provision  for  her.    We  are  inclined  to  think,  however,  that  there  was  in  thla 
case  no  effectual  election  before  marriage,   to  take  the  land,    which  would 
have  bound  the  wife  dum  sola,  or  could  have  been  enforced  against  her,  and 
that  the  election  and  purchase  having  been  made  after  the  marriage,  was  a 
purchase  by  the  husband   in  the  name  of  the  wife,  and,  therefore,  coming 
directly  within  the  rule  laid  down  by  CruUe,  must  be  deemed  an  advance- 
ment foi  ber  benefit,  for  which  no  charge  arises  against  her  or  her  estate; 
and  even  If  she  made  an  effectual  election  before  marriage,  and  was  Indebted 
dum  sola   for  the  price,  it  was  the  doty  of  the  husband   to  pay  it,  and  es- 
peoialJy  as  he  bad  ber  property,  of  greater  value  than  the  debt,  and  he  should 
be  presumed  to  have  paid  it   as  husband  and  for  her  benefit,  and  no  equity 
arises  in  bis  favor  for  the  remuneration." 

No  trust  could  have  resulted  in  favor  of  the  husband  because  he  paid  part 
of  the  purchase  money,  as  section  2863,  Kentucky  Statutes,  expressly  pro- 
vides that  no  trust  shall  result  "when  a  deed  shall  be  made  to  one  person 
and  the  consideration  shall  be  paid  by  another. "  The  court  has  several 
times  so  interpreted  the  statute.  But  it  Is  urged  that  Mrs.  Clay  tad  agreed 
with  her  husband  to  either  refund  the  money  which  be  paid  or  convey  blm 
some  of  the  laud.  No  one  testifies,  except  the  husband,  that  she  made  snob 
an  agreement  with  him,  and,  of  course,  bis  testimony  is  not  competent 
under  section  606,  Civil  Code  of  Practice.  Four  witnesses  were  introduced 
who  testiOed  that  after  this  deed  had  been  made  that  Mrs.  Clay  told  them 
she  intended  to  pay  the  appellant  the  money  which  be  bad  paid  for  the  land 
or  convey  it  to  hlii).  Thoy  do  not  testify  to  the  fact  that  sbe  had  made  any 
agreemtiut  with  ber  husband  to  repay  him  for  the  money  which  he  bad  put 
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In  the  land,  and  it  the  contract  were  enforoible,  we  d9>  not.thlnic  a  state  of 
facta  was  made  out  to  justify  Its  i»nforoeiaent. 

Mrs.  Clay  only  bad  a  life  estate  in  the  property.  When  she  died  she  left. 
no  interest  In  It  that  oonld  he  subjected  to  the  payment  of  any  debt  which 
she  owed,  nor  did  she  leate  any  interest  that  oonld  be  seised  under  any 
equitable  right  as  against  her  or  her  estate.  As  the  remainder  in  fee  waa 
In  the  daughter,  Nannie,  at  the  death  of  the  mother,  she  was  the  absolute 
owner  of  the  interest  conveyed  by  the  deed.  The  mother  could  make  no  ad- 
missions or  declarations  which  would  affect  the  rights  of  the  infant  child, 
and  its  interests  alone  would  be  affected  if  the  appellant  should  succeed  in. 
establishment  of  the  lien  which  he  claims. 

If  the  husband  could  have  at  any*  time  looked  to  the  interest  of  the  wife^ 
in  the  land  for  repayment  of  his  money,  it  was  only  in  the  life  estate,  be- 
cause the  appellant  voluntarily  had  a  remainder  In  fee  conveyed  to  the  child,, 
and  it  was  beyond  his  or  its  mother's  power  to  recall.  This  would  be  & 
sufSoient  answer  to  the  argument  of  counsel  foz  the  appellant  to  the  effect 
that,  as  appellant  had  paid  the  $8,060  In  the  purchase  of  the  land,  he  is  en^ 
titled  to  be  substituted  to  the  lien  of  the  vendor  upon  It.  The  infant  chilcl 
was  never  obligated  for  this  purchase  money;  on  the  contrary,  the  father 
voluntarily  assumed  responsibility  for  it,  and  had  the  land  conveyed  to  the 
child.  Therefore,  the  interest  which  she  too^  in  the  land  was  not,  and 
could  not,  have  been  incumbered  on  account  of  any  money  which  the  father^ 
may  have  paid  in  its  purchase.  Besides,  there  is  a  reason  why  it  could  not 
have  been  asserted  against  the  wife,  because  the  doctrine  of  equitable  sub-^ 
stitution  has  no  application  to  the  facts  of  this  case,  as  Mrs.  Clay  was  never 
obligated  for  the  purchase  money,  and  she  was  not  bound  to  pay  the  notes, 
which  the  husband  executed  for  it.  The  husband  did  not  pay  the  money 
for  her,  but  for  himself,  as  he  agreed  with  the  executors  that  if  they  would 
Invest  the  money  in  their  hands  for  the  use  of  bis  wife  in  Bourbon  county, 
he  would  pay  the  balance  of  the  purchase  money.  Certainly  the  exeoutora 
never  would  have  invested  the  funds  for  the  benefit  of  Mrs.  Clay  in  land 
that  was  to  remain  incumbered  by  a  claim  for  $3,060  in  favor  of  the  husband. 

All  of  the  facts  and  circumstances  attending  the  transaction  are  against  the 
claim  that  such  was  the  intention  of  the  parties  to  it.  We  have  not  over- 
looked the  authorities  which  the  counsel  for  appellant  cites  upon  this  ques- 
tion, but  our  opinion  is  that  they  have  no  application  to  the  facts  of  this 
case.  Besides,  we  are  of  the  opinion,  without  going  into  the  details  of  the 
matter,  that  the  appellant  received  from  the  rent  of  the  land  in  question  and 
money  belonging  to  bis  wife  enough  to  reimburse  him  for  all  the  money  be 
paid  in  the  purchase  of  the  land,  and  these  sums  could  not  have  been  dimin- 
ished by  reason  of  the  fact  that  he  expended  money  in  an  effort  to  restore 
her  to  health  or  to  pay  her  traveling  expenses,  physicians' bills,  etc.,  be- 
cause he  was  under  moral  and  legal  obligation  to  pay  such  expenses  Inde- 
pendent of  her  estate  or  any  expressed  desire  upon  her  part  to  relieve  him 
as  far  as  possible  of  it.  His  marital  obligations  required  him  to  support  her 
in  "sickness  and  in  health." 

Besides  that,  in  consideration  that  she  relinquish  her  potential  right  to 
dower  in  a  tract  of  land  whiob  the  appellant  had  inherited  from  his  father^ 
he  agreed  to  build  a  bouse  upon  the  land  in  question  costing  $1,200,  but  the* 
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^ife  died  shortly  afterwards  and  he  never  incurred  that  expense.  We  are  of 
the  opinion  that  the  court  below  properly  refused  to  set  aside  thb-deed  which 
the  master  commissioner  made  to  Mrs.  Clay  for  the  two-fifteenths  of  the 
land.  This  deed  vested  her  with  fee  to  it,  and,  of  eotkrse^  thehnsband  talies 
an  interest  in  that  fractional  part  oi  the  land,  but  it  is  tinnecesfary  to  state 
here  what  his  interest  is. 
.  Judgment  is  affirmed. 
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(Filed  March  18,  IPOi— Not  to  be  reported.)' 

Decedents'  estates— Married  women— A  testator,  by  his  will,  directed  that 
his  estate  he  invested  in  laud  for  the  benefit  of  his  daughter  for  her  separate 
use  and  then  to  her  children,  but  the  widow  was  to  have  her  *niaintenance 
and  support  out  of  the  estate.  The  widow  held  a  claim  for  over  $1,000 
Aj<ainst  her  husband's  estate,  but  she  entered  into  a  written  contract  with 
her  daughter  by  which  the  daughter  was  permitted  to  invest  said  fnnd  with 
other  property  devised  by  the  will  in  a  good  farm  for  the  comfortable  sup- 
port of  all,  wbioh  was  done.  After  the  death  of  the  daughter  the  claim  of 
her  mother  was  presented  against .  her  estate.  Beld—That  her  claim  was 
properly  allowed. 

Gilbert,  Peak  &  Gilbert  for  appellants. 

Willis  &  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  18S7  H.  B.  Morton  died  testate,  domiciled  in  Shelby  county,  Kentucky, 
leaving  a  widow,  Sarah  F.  Morton,  and  an  only  child,  Martha  L.  Robert- 
son, wife  of  John  W.  Robertson.  So  much  of  his  last  will  and  testament  ai 
is  pertinent  to  the  issues  involved  in  this  case  Is  as  follows : 

"1st.  I  will  and  desire  that  all  my  honorable  debts  be  paid  with  all  con- 
venient  speed. 

"I  will  and  desire  that  all  money  and  cash  notes  in  ray  possession,  or  be- 
longing to  me  at  my  death,  shall  be  invested  in  real  estate,  such  investment 
to  be  made  within  twelve  months  after  my  decease,  for  the  benefit  of  my 
beloved  wife  and  only  child,  Martha  L.  Robertson  (wife  of  J.  W.  Robert- 
son), to  be  deeded  to  her  for  her  separate  use  and  benefit,  and  to  her  chil- 
dren. 

"And  I  also  will  and  desire  the  money  due  to  my  estate  from  life  insur- 
ance to  be  invested  in  the  same  wav  and  for  the  same  purposes,  save  and 
except  the  sum  of  $250  of  said  insurance,  which  I  hereby  give  and  bequeath 
to  my  wife.  Sarah  F.  Morton;  and  1  further  will  and  decree  that  my  wife, 
Sarah,  shall  be  supported  out  of  such  real  estate  as  shall  be  purchased  under 
the  provisions  of  this  will  for  my  daughtei,  and  such  support,  meaniog 
proper  food,  clothing,  shelter  and  medical  attention;  and  I  further  will  and 
decree  that  upon  failure  of  my  daughter  and  her  husband  to  furnish  my 
wife  with  the  support  above  named,  that  she  shall  have  a  lien,  during  her 
life,  upon  such  part  of  the  real  estate  to  be  purchased,  as  above  Indicated,  at 
«hall  insure  her  a  comfortaiile  maintenance." 
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By  the  terms  of  the  will  Martha  L.  KQbertson  was  named  as  sole  exeon-^ 
tri2,  without  boDd  or  security/  This  will  was  duly  and  legally  probated  by 
order  of  the  Shelby  County  Court,  and  Martha  L.  Robertson  was  appointed 
and  qualified  as  sole  ezeoutriz. 

After  the  payment  of  all  her  father's  debts  the  executrix  invested  all  of 
his  estate,  together  with  funds  of  her  own  and  of  her  husband,  in  the  pur- 
ohase  and  improvement  of  a  farm  of  100  acres,  situated  in  Shelby  county, 
Kentucky.  The  conveyance  of  this  farm  was  made  to  Martha  L.  Robertson, 
alone,  in  fee  simple,  and  it  constituted  the  home  of  herself,  her  husband 
and  their  children,  and  Sarah  F.  Morton. 

Afterwards,  In  1895,  her  son,  H.  M.  Robertson,  who  had  become  of  age, 
for  himself,  and  as  next  friend  of  his  infant  brothers  and  sisters,  instituted 
an  equitable  action  in  the  Shelby  Circuit  Court  against  his  mother,  Martha 
L.  Robertson,  bis  father,  John  W.  Robertson,  and  his  grandmother,  Sarah 
F.  Morton.  In  his  petition  he  recites  the  provisions  of  the  will  of  his  grand- 
father, H.  M.  Morton,  and  charges  that  his  mother  wrongfully  invested  the 
money  which  came  to  her  hands,  as  executrix  and  devisee,  in  a  farm  of  190 
acres,  which  she  bad  caused  to  be  conveyed  to  herself  in  fee  simple,  to  the 
exclusion  of  the  rights  of  himself  and  his  infant  brothers  and  si.^^ters.  It  is 
not  necessary  to  set  forth  with  minute  particularity  the  proceedings  which 
were  had  in  this  case;  it  is  sufBoient  to  state  that  Martha  L.  Robertson 
settled  her  accounts  as  executrix  in  this  action,  and  that  in  this  settlement 
it  appears  that,  after  the  payment  of  all  the  debts  of  her  father,  there  re- 
mained in  her  hands,  of  the  trust  fund  devised  to  herself  and  her  children, 
the  sum  of  $3,750.  which  had  been  Invested  in  the  purchase  of  the  farm  of 
190  acres,  and  that  afterwards,  the  cause  having  been  submitted,  thn  court 
rendered  the  following  judgment:  "This  cause  being  submitted  on  plead- 
ings, proof  and  exhibits,  and  the  court  being  sufficiently  advised,  it  is  the 
judgment  of  the  court  that  the  sum  of  $3,750  of  the  fund  that  csnie  to  the 
ban<ia  of  defendant.  Martha  L.  Robertson,  .from  the  estate  of  Hirnm  Mor- 
ton, fwhich  was  invested  in  the  lands  now  held  by  defendant,  Martha  L. 
Robertson;  that  Martha  L.  Robertson  owns  to  the  amount  of  $3,750  for  her 
life,  with  remainder  to  her  children.  All  the  remainder  of  said  lands  be- 
long absolutely  to  the  defendant,  Martha  L.  Robertson.  And  Simeon  Cook 
and  E.  J.  Doss  are  appointe'l  commissioners,  who  will  go  on  said  lands,  on 
a  day  to  be  fixed  by  them,  of  which  they  will  give  the  adult  parties  hereto 
notice,  and  will  divide  said  lands  described  in  the  petition  thus:  They  will 
allot  to  Mrs.  Martha  L.  Robertson  for  her  life,  with  remainder  to  her  chil- 
dren land  of  the  value  of  $3,750,  and  the  remainder  they  will  allot  to  Mrs. 
Martha  L.  Robertson  absolutely.  Before  making  said  survey  and  division 
said  commissioners  will  be  sworn  to  fairly  and  impartially  discharge  the 
duties  by  this  order  imposed." 

In  pursuance  of  this  order  the  commissioners  allotted  76  acres  of  the  farm 
to  Martha  L.  Robertson  for  life,  with  remainder  over  to  her  children.  The 
balance  of  the  farm  they  alloted  to  her  absolutely,  and  reported  their  acts  to 
the  court.  No  exceptions  having  been  filed  to  this  report,  it  was  confirmed, 
and  the  case  went  off  the  docket,  and  the  judgment  has  never  been  appealed 
from'  or  in  any  way  vacated. 

On  the  ISth  day  of  April,  1901,  Martha  L.  Robertson  died,  a  resident  of 
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BETHEL  V.  BOOTH  &  CO. 

(Filed  Marob  18,  1903.) 

Statute  of  frauds— Contracts— Appellant  had  been  the  owner  of  and  en- 
gaged in  keeping  a  fish  and  oyster  store  in  the  city  of  Covington  for  about 
twenty -five  years,  and  was  doing  a  profitable  business,  and  entered  into  a 
verbal  agreement  with  appellee,  a  oorporation,  by  tbe  terms  of  wbloh  he.  in 
oonslderation  of  employment  to  oonduct  a  store  of  like  kind  for  appellant 
for  a  period  of  ten  years,  sold  and  transferred  to  it  for  tbe  sum  of  1800  the 
assets  of  his  business,  whioh  were  of  the  actual  value  of  ll,200.  After  appel- 
lant had  performed  services  for  appellee  for  twelve  months  it  discharged 
him  without  fault  on  his  part,  and  refused  to  carry  out  its  contract.  Ap- 
pellant brought  this  suit  for  SI. 9(^0  damages  for  a  breach  of  the  contract. 
Appellee,  as  a  defense,  relied  on  thn  statute  of  frauds,  which  forbids  the  en- 
forcement of  a  verbal  contract  not  to  be  performed  wirl.in  one  year  from  the 
making  thereof.  The  lower  court  gave  a  peremptory  instruction  to  find  for 
the  defendant.  On  appeal,  Held— That  tbe  statute  of  frauds  was  not  enacted 
for  the  purpose  of  enabling  one  party  to  practice  frand  upon  another.  It 
was  not  intended  to  protect. a  party  in  the  enjoyment  of  the  fruits  of  the 
contract,  who  wrongfully  obtained  the  property  of  another  by  a  promise 
upon  which  an  action  could  not  be  maintained.  There  is  an  implied 
promise  in  law  that  tbe  appellee  will  pay  tbe  appellant  the  diflerence  between 
the  amount  paid  for  the  assets  of  the  store  which  it  purchased  and  its  actual 
value  on  the  day  the  contract  was  made,  and  in  addition  thereto  tn  r.ompen- 
sate  the  appellee  for  the  loss  which  he  sustained  of  the  good  will  of  his  busi- 
ness, not  eiceeding  the  amount  claimed  in  the  petition. 

Myers  &  Howard  for  appellant. 

W.  W.  Symmes  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pajnter. 

It  is  averred  in  the  petition  that  on  the  —  day  of  July,  1890.  and  prior 
thereto,  the  plaintiff  was  the  owner  of  and  engaged  in  keeping  a  fish  and 
oyster  store  in  the  city  of  Covington,  and  had  been  so  engaged  for  about 
twenty-five  years;  that  it  was  a  profitable  business;  that  on  —  day  of  July 
of  that  year  he  entered  into  a  verbal  agreement  with  the  appellee,  A.  Booth 
&  Co.,  a  oorporation,  by  the  terms  of  which  he,  in  consideration  of  employ- 
ment to  conduct  a  store  of  like  kiud  for  the  defendant  in  the  city  of  Coving- 
ton, for  a  period  of  ten  ypnrs.  sold,  asnigned  and  transferred  to  it,  for  the  sum 
of  S600,  the  assets  of  his  business,  which  were  of  the  actual  value  of  $1,200; 
that  pursuant  to  that  contract  he  performed  the  services  for  appellee  required 
by  the  contract  for  the  period  of  twelve  months,  when  it,  without  fault  upon 
his  part,  discharged  him  and  refused  to  carry  out  the  contract.  For  tbi 
breach  of  the  contract  he  avers  that  he  was  damaged  in  the  sum  of  tl.990. 

Tbe  defendant  denies  the  contract,  and  seeks  to  avoid  it  because  it  is  a  ver- 
bal contract,  not  to  be  performed  within  one  year,  and  for  that  reason  do 
action  can  be  maintained  upon  it.  The  evidence  introduced  by  the  appel- 
lant conduces  to  sustain  the  averments  of  the  petition,  and  the  appellee  was 
to  pay  him  $26  per  week  for  conducting  its  business  for  a  period  of  ten  yearF, 
and  that  tbe  assets  uf  his  business  which  he  sold  to  the  appellee  were  ac- 
tually worth  $1,200,  and  that  the  good  will  of  the  business  was  very  valua- 
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ble.  The  court  below,  being  of  the  opiDiOD  that  the  aotloD  oould  not  be 
maintained  npon  a  verbal  oontraot,  save  a  peremptory  instriiotion  to  find 
for  the  appellee.  To  review  that  action  of  the  court  this  appeal  ii  here.  If 
this  action  was  one  purely  upon  a  contract  by  which  the  appellee  agreed  to 
employ  the  appellant  for  a  period  of  ten  years  at  a  stated  salary,  then,  under 
the  adjudications  of  this  court,  no  action  could  be  maintained  upon  it. 
This  was  decided  in  Smith  v.  Theobald,  86  Ky.,  141,  wherein  the  court 
■aid:  "A  verbal  contract  for  a  year's  services  to  be  performed  at  some  future 
time  is  within  the  statute  of  fraud,  because  it  can  not  be  wholly  performed 
within  a  year  from  the  making  day.'* 

There  are  other  opinions  of  this  court  of  like  effect.  This  court  has  held 
that  where  one  part  of  the  contract  was  to  be,  and  was  actually,  performed 
within  a  year,  an  action  could  be  maintained  upon  it.  In  Dant  v.  Head,  OO 
Ey.,  201,  the  court  said  :  "It  now  seems  to  us  the  statute  was  intended  and 
does  properly  apply  only  to  an  agreement  that  is  not  to  be  performed  by 
either  party  within  a  year,  but  not  to  one  which  is  to  be,  or  has  been,  per- 
formed by  one  or  either  of  them  within  such  period,  and  that  constractlon 
has  been  adopted  elsewhere.  (A.,  T.  &  S.  F.  R.  Go.  v.  English,  16  Pacillo 
Rep.,  82;  McClellan  v.  Sanford.  26  Wis.,  696;  Curtis  v.  Sage,  86  111.,  82; 
Berry  v.  Deremus,  SO  N.  J.  Law,  403:  Haugb  v.  Blythe,  20  Ind.,  24;  Smalley 
V.  Green,  53  Iowa,  241;  Blanching  v.  Sargent,  88  N.  H.,  289.) 

"For  If  the  practical  effect  and  operation  of  the  statute  is,  as  has  been  uni- 
formly held  by  this  court  in  every  .lase  where  one  party  has  performed  an 
agreement  within  a  year,  to  hold  the  other  party  liable  on  such  agreement, 
although  he  is  not  to  perform  within  a  year,  such  should  be  construed  and 
held  to  be  the  meaning  and 'import  of  the  language  used.  In  fact  the  stat- 
ute properly  applies  to  agreements  that  aie  wholly  executory;  and  one 
which  has  been  performed  by  one  of  the  parties  within  a  year  is,  to  that  ex- 
tent,  executed,  and  can  not  with  propriety  be  called  an  agreement  to  be  per- 
formed within  a  year." 

This  court  in  a  subsequent  opinion  has  recognized  Dant  v.  Head  as  an- 
nouncing the  correct  rule.  To  follow  this  rule  would  not  enable  the  appel- 
lant to  maintain  this  action,  because  he  did  not  wholly  perform  his  part  of 
the  contract  in  one  yeai,  neither  could  he  do  so  under  the  terms  of  the  eon- 
tract.  The  contract  contemplated  that  the  services  he  was  to  perform  should 
be  continued  for  a  period  of  ten  years,  therefore,  the  facts  do  not  bring  it 
within  the  rule  announced  in  Dant  v.  Head. 

We  think,  however,  that  the  action  can  be  maintained  by  the  application 
of  another  principle.  The  statute  of  fiaud  in  question  was  not  enacted  for 
the  purpose  of  enabling  one  party  to  practice  fraud  upon,  another.  It  was 
not  Intended  to  protect  a  party  in  the  enjoyment  of  the  fruits  of  the  contract, 
who  wrongfully  obtained  the  property  of  another  by  a  promise  upon  which 
an  action  could  not  be  maintained.  If  one  borrows  money  from  another 
and  verbally  agrees  to  pay  it  in  two  years,  no  action  can  be  maintained 
upon  the  verbal  promise  to  pay  within  two  years,  but  the  law  implies  a 
promise  to  pay  the  money,  and  upon  which  an  action  can  be  maintained. 
Otherwise,  the  borrower  could   receive  full  consideration   for  the  promise 

vol.  24—128 
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Mrbioh  he  made  aud  yet  shield  himself  iiDder  the  statute  of  fraud.  Accord- 
Idr  to  the  evideuoe  of  the  appellant  appellee  was  to  pay  $600  for  his  store, 
but  only  paid  $800  in  cash  and  the  other  $800  in  stook  in  the  appellee  com- 
pany, which  was  of  little  value,  yet  the  appellee  obtained  assets  which  were 
actually  worth  $1,300.  In  addition  to  that,  it  obtained  the  good  will  of  the 
business,  which  was  proven  to  have  been  of  considerable  value. 

Suppose  the  appellant  had  given  the  assets  and  good  will  of  the  business 
to  appellee  in  consideration  that  the  appellee  was  to  give  him  employment 
tor  ten  years;  should  the  appellee  be  permitted  to  repudiate  its  contract  to 
^ive  the  appellant  employment  for  the  stipulated  time  and  at  the  same  time 
hold  on  and  enjoy  the  assets  and  good  will  of  the  business  which  it  acquired 
-under  the  contract!^  If  it  could  not  thus  enjoy  the  total  value  of  the  assets 
und  good  will  of  the  business  under  the  circumstances  detailed,  then,  for  the 
same  reason,  it  is  not  entitled  to  enjoy  one-half  of  the  assets  and  the  Kood 
will  of  the  business.  It  is  not  a  question  as  to  the  extent  of  the  considera- 
tion which  it  received,  but  that  it  actually  received  property  on  a  promise 
which  it  refuses  to  fulfill. 

In  Montague  v.  Garuett,  8  Bush,  298,  this  court  said:  '* Where  a  contract 
is  wholly  executory  on  both  sides,  as  neither  could  bring  a  suit  for  its  en- 
forcement, the  legal  effect  would  be  the  same  as  though  the  contract  bad 
been  declared  void;  but  this  is  not  the  effect  of  the  statute  where  there  has 
been  an  execution  of  the  contract,  in  part  or  whole,  by  one  party,  for  in  such 
cases  the  law  implies  a  contract  to  pay  for  the  consideration  received:  and 
neither  the  letter  nor  spirit  of  the  statute  prohibits  a  suit  to  recover  on  this 
implied  obligation  of  the  law.  *  *  *  But  he  could  not  use  it  to  prevent 
recovery  of  the  valuable  consideration  which  he  had  derived  by  virtue  of  its 
terms,  because  the  btntute  was  never  designed  for  such  purposes.  It  was 
never  designed  to  enable  one  man  to  get  the  property  of  another,  by  virtue 
of  a  parol  contract,  and  tbon  refuse  to  either  execute  the  contract  or  return 
the  property.  Even  in  parol  contracts  for  land,  when  possession  has  been 
delivered,  courts  adjust  the  rents  and  improvements  on  equitable  principles, 
whilst  they  refuse  to  compel  a  specific  execution  of  the  contract.** 

Again  the  court  said  in  that  case:  "But  when  the  consideration,  so  far 
from  being  illegal  and  vicious,  is  valuable  and  virtuous,  neither  the  statute 
Dor  public  policy  forbid  a  recovery  upon  the  Implied  promise  in  law  to  re- 
turn or  pay  for  it." 

There  Is  an  implied  promise  in  law  that  the  appellee  will  pay  the  appel- 
lant the  difference  between  the  amount  paid  for  the  assetaof  the  store  which 
it  purchased  and  its  actual  value  on  the  day  the  contract  was  made,  and  Id 
addition  thereto  to  compensate  the  appelke  for  the  loss  which  .he  sustained 
of  the  good  will  of  the  business,  not  exceeding  the  amount  claimed  In  the 
petition.  Of  course  this  right  to  recover  is  based  upon  the  appellant's  ability 
to  establish  his  contract  as  averred. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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DAWSON,  &o,    V.  TRUSTEES  COMMON  SCHOOL  DISTRICT  No.    40. 

(Filed  March  18,  1003.) 

Schools— Taxation— iDJUDOtion— Pleading— 'This  action  was  brought  bj 
^I^e  taxpayers  of  a  oouimon  sobool  district  to  enjoin  the  collection  of  tax 
levied  by  the  trustees  to  repair  and  furnish  a  sohoolhouse.  Several  issues 
were  raised,  and  before  the  trial  plaintiffs  tendered  and  offered  to  file  an 
amended  petition,  allefi^ing  that  the  trustees  did  not  own  the  fee-simple  title 
to  the  lot  on  which  the  house  was  located,  but  that  a  masonic  lodge  owned 
a  half  Interest  in  said  property,  and  was  bound  to  keep  in  repair  one- half  of 
the  roof  and  the  upper  story.  The  court  refused  to  perioit  said  amended 
petition  to  be  filed.  On  appeal.  Held— That  under  section  4487,  Kentucky 
Statutes,  it  is  contemplated  that  the  trustees  of  a  common  school  district 
«hall  hold  the  fee-simple  title  to  the  land  on  which  they  are  authorised  to 
expend  money,  collected  in  the  form  of  taxation,  for  the  erection,  main- 
tenance, repair  or  improvement  of  a  school  building,  and  it  was  intended 
that  every  facility  for  the  proper  conduct  of  the  common  bchool  should  be 
afforded,  and  that  no  person  or  corporation  should  hold  any  interest  in  the  • 
title  to  the  sobool  property  which  could  give  them  any  claim  to  its  use,  con- 
trol or  management,  or  which  might  in  anywise  affect  or  conflict  with  Iti 
uses  for  school  purposes.  The  court  erred  in  refusing  to  permit  the  amended 
petition  to  be  filed. 

K.  B.  Drake  and  S.  R.  Crewdson  for  appellants. 

W.  P.  Sandidge  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  19th  day  of  September,  1900,  the  trustees  of  the  school  district  No. 
40,  in  Logan  county,  levied  a  poll  tax  of  tl  on  each  white  male  citizen  over 
twenty-one  years  of  age  residing  in  the  district,  and  26  cents  on  each  tlOO 
^orth  of  taxable  property  in  the  district  for  the  purpose  of  repairing  and 
furnishing  the  district  sohoolhouse.  On  the  20th  of  March,  1901,  appellants, 
taxpayers  residing  in  the  district,  brought  this  suit  to  enjoin  the  collection  of 
this  tax  on  the  ground  that  the  county  superintendent  of  Logan  county  had 
Dot  notified  the  trustees  of  the  district  in  writing  that  the  schoolhouse  or 
In  closure  thereof  had  been  condemned  or  needed  repair;  second,  that  there 
was  no  valid  levy  made  by  the  trustees;  and,  third,  that  there  was  no  neces- 
«lty  for  the  tax.  The  answer  of  the  trustees  filed  on  the  24th  day  of  May, 
following,  traversed  each  and  every  material  allegation  of  the  petition. 
And  upon  these  issues  the  proof  was  taken,  and  shows  that  there  was  a 
aub&tantial  compliance  by  the  trustees  with  the  provisions  of  the  statute 
regulating  taxation  of  this  kind.  It  is  clearly  shown  that  the  county  super- 
intendent notified  the  trustees  in  writing  that  the  schoolhouse  and  furniture 
had  been  condemned;  that  the  trustees,  in  a  regular  meeting  held  for  the 
purpose,  made  the  levy,  which  was  duly  entered  on  the  record  book;  that  a 
treasurer  was  appointed,  who  executed  bond  to  the  board  of  trustees,  and 
which  was  approved  by  the  county  judge,  who  caused  to  be  transcribed  from 
the  ly^eBsor's  books  a  list  of  the  names  of  all  persons  and  corporations  liable 
.to  qpph  tax';  the  amount  of  property  owned  by  each  and  the  total  tax  due 
from  each,  etc' 

On  the  7th  day  of  ^eb'ruai'y,  1902,  the  plaintiffs  tendered  and  offered  to 
file  an  amended  petition,  in  which  they  allege  in  substance  that  the  defend- 
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aot  trustees  did  not  bold  the  fee-simple  title  to  the  lot  oo  wfaiob  the  sebool* 
bouse  sougbt  to  be  improved  was  located  as  required  by  law,  but  tbat  tbe 
title  to  tbe  lot  was  held  under  a  deed  made  on  tbe  29d  of  November,  1890,  by 
E.  L.  Ferguson  and  Job n  Ferguson,  ber  husband,  to  John  6.  Orndorf,  Mas- 
ter of  Emma  Council,  No.  60,  Jo.  B.  Jaokson,  High  Priest  of  WhlppoorwlU 
Chapter  No.  27.  W.  H.Mills,  Master  of  Ansonia  Lodge,  No.  875,  F.  A.  M.,  and 
tbe  trustees  of  district  fcobool  No.  40;  that  the  deed  provided  tbat  tbe  masonic 
bodies  should  keep  in  repair  one  half  of  the  roof,  and  the  upper  story,  and 
the  school  district  should  keep  in  repair  one-half  uf  the  roof  and  the  lower 
story;  and  that  in  the  event  the  school  district  should  vacate  this  property 
tbe  masonic  bodies  should  become  the  sole  owners,  and  if  the  masonic  bodies- 
should  vacate  the  building,  it  should  revert  to  tbe  grantors;  and  further 
stipulated  tbat  when  it  did  not  conflict  with  tbe  school,  any  religious  de- 
nomination should  have  the  right  to  uhc  the  school  room  for  religions  ser- 
vice, etc.  The  trial  court  at  the  instance  of  the  defendants  refused  to  permit 
the  amended  petition  to  be  flled,  and  entered  a  judgment  dissolving  tbe  in- 
junction and  dismissing  the  plaintiff's  petition. 

Appellants  failed  to  show  the  existence  of  apy  valid  reason  for  enjoining 
the  collection  of  tbe  tax  previous  to  tbe  tender  of  tbeir  amended  petition, 
and  they  were  a  little  late  in  tendering  their  amendment.  But  in  our  view 
of  the  law  it  presents  a  valid  and  substantial  reason  for  restraining  tbe 
collection  of  the  tax.  Section  4437  of  the  Kentucky  Statutes,  which  is  a. 
section  of  the  common  school  law,  provides:  '*In  the  acquisition  of  land  aa 
a  site  for  a  soboolhonse  the  title  thereof  shall  be  made  in  fee-simple  to  tbe- 
trustees,  and  tbe  titles  to  lands  now  used  as  sites  for  soboolbouses  shall  at 
the  earliest  possible  time  be  perfected  by  the  trustees  and  tbe  county  super- 
intendent. Any  reversionary  interest  in  land  now  used  as  a  site  for  a  school- 
bouse  shall  not'deprive  the  district  school  of  other  improvements  thereon." 
There  can  bo  no  doubt  that  the  statute  contemplates  tbat  the  trustees  of  a 
common  school  district  shall  hold  the  fee-simple  title  to  tbe  land  on  which 
they  are  authorized  to  expend  money,  collected  in  the  form  of  taxation  from 
the  people  for  the  erection,  maintenance,  repair  or  improvement  of  a  school 
building.  It  was  intended  that  every  facility  for  the  proper  conduct  of  the 
common  school  should  be  afforded;  and  that  no  person  or  corporation  should 
bold  any  interest  in  the  title  to  the  school  property,  which  would  give  them 
any  claim  to  its  use,  control  or  management,  or  which  might  in  anywise 
affect  or  conflict  with  its  use  for  school  purposes.  The  title  In  this  case  does 
not  come  up  to  these  requirements.  Three  distinct  and  separate  lodges  have 
vested  interests  therein,  with  a  joint  right  to  tbe  use,  control  and  manage- 
ment of  the  property.  In  addition  to  this  all  religious  denominations  are 
permitted  to  share  in  its  occupancy.  Whilst  it  is  possible  that  there  might 
be  some  saving  in  this  arrangement  at  the  start,  it  is  evident  tbat  in  the 
long  run  complication  might  arise,  which  would  compel  tbe  aliandonment 
of  the  use  of  the  property  by  the  common  school  district.  It  is  better  that 
both  the  spirit  and  language  of  the  statute  should  be  observed,  and  tbat  tbe 
common  school  buildings  should  be  devoted  exclusively  to  tbe  purposes  for 
which  they  were  intended.  The  trial  court  erred  in  refusing  to  allow  the^ 
amended  petition  to  be  filed,  and  for  this  reason  the  judgment  is  reversed 
«Dd  cause  remanded  for  proceedings  consiBtent  herewith. 
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MATTINGLY'S  TRUSTEE,  &o.  ▼.  MATTINGLY,  &o. 

(Filed  March  18,  1003— Not  to  be  reported.) 

AsBlffnraeDt  for  beoeflt  of  creditors— Attorneys*  fees— M.  being  insolvent, 
inade  an  assignment  for  the  benefit  of  bis  creditors  to  one  of  his  largest 
'Creditors.  The  assignee  operated  the  farm  and  distillery  for  several  years, 
lioping  to  realise  something  for  the  benefit  of  the  creditors.  Finally  a  suit 
'was  filnd  to  settle  the  trust  and  M.  employed  attorneys  to  surcharge  the  set- 
'Element  of  the  trustee  as  reported  by  the  commissioner.  The  attorneys, 
finally  succeeded  in  reducing  the  credits  of  the  trustee  about  14,600.  and  an 
^rder  was  made  alIowij»g  the  attorneys  tSOO.  The  property  was  sold  and  the 
trustee  creditor  purchased  it.  Afterwards  M.  made  a  compromise  of  his 
^ebt  with  the  trustee  and  repurchased  a  part  of  the  property.  A  rule  was 
4ifterwards  awarded  against  the  trustee  requiring  him  to  pay  the  allowance 
to  the  attorneys,  from  which  this  appeal  is  prosecuted.  Held— That  the  as- 
signor bad  authority  to  employ  attorneys,  and  as  they  Increased  the  estate 
4o  be  distributed  an  allowance  of  a  fee  to  them  wus  proper. 

Ben  Spalding  and  Richards  &  Ronald  for  appellants. 

H.  W.  Bives  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinioo  of  tbt)  court  by  Judge  Barker. 

On  the  l^tb  day  of  July,  1804,  B.  F.  Mattingly,  being  insolTent,  in  order 
to  proTlde  for  an  equitable  distribution  of  hie  estate  among  his  creditors, 
'Executed  and  delivered  to  the  appellant,  the  Columbia  Finance  and  Trust 
Clo. ,  a  deed  of  assignment  for  their  benefit.  The  assigned  estate  consisted  of 
-fiome  1,600  acres  of  land,  and  a  email  distillery  in  Marion  county,  Kentucky, 
-and  whisky  in  bond.  There  was  a  mortgage  on  all  this  property  to  the  Co- 
lumbia Finance  and  Trust  Co.,  to  secure  an  indebtedness  of  B.  F.  Mat- 
tingly to  it  of  $'36,000  In  addition  to  this  sum  owed  to  appellant  he  was 
largely  indebted  to  many  other  persons.  Appellant  accepted  the  trust  and 
-qualified  as  assignee,  as  by  law  required.  It  seems  that  the  trustee  and  B. 
F.  Mattingly  entertained  a  hope  that,  by  proper  management  of  the  affairs 
^f  the  estate,  it  would  pay  all  of  the  debts,  and  leave  a  surplus  over  for  the 
vendor;  and  under  the  influence  of  this  hope  the  trustee,  by  the  aid  and 
largely  under  the  advice  and  direction  of  B.  F.  Mattingly,  undertook  to 
-operate  the  distillery  and  the  farms. 

In  order  to  carry  out  this  plan  it  was  necessary  for  the  trustee  to  advance, 
-and  it  did  advance,  large  sums  of  money,  either  to  purchase  or  to  pay  olT 
the  outstanding  unsecured  debts  of  B.  F.  Mattingly.  After  the  expiration 
of  several  years  it  became  evident  that  the  hope  of  paying  off  the  Indebted- 
ness by  profits  arising  from  the  operation  of  the  distillery  and  the  farms 
was  futile:  whereupon  an  action  was  instituted  in  the  Marlon  Circuit  Court 
tor  the  purpose  of  settling  the  accounts  of  the  trustee  and  obtaining  a  judg- 
ment for  the  sale  of  the  assigned  property  for  the  payment  of  the  indebted- 
ness. This  action  was  referred  to  the  commissioner,  for  the  purpose  of 
wttling  the  accounts  of  the  trustee;  whereupon  B.  F.  Mattingly  employed 
<3.  S.  Hill  and  H.  W.  Rives,  as  his  attorneys,  to  surcharge  the  accounts  of 
Ills  trastee,  and  to  file  exceptions  to  the  report  of  the  commissioner,  whish 
billowed  certain  credits,  to  which  be  objected.    A  great  deal  of  legal  labor 
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and  time  were  ezpeDded  by  the  attorneys  in  queatioD  in  the  performanoe  of^ 
the  duties  assigned  them.  The  estate  was  a  large  one,  the  debts  were  many,, 
and  the  aooounts  embraced  a  multiplicity  of  items,  as  they  involTed  the  ex- 
pense of  operating  a  larice  property  for  acTeral  years.  The  final  result  of  th» 
labors  of  Messrs.  Hill  and  Rives  was  the  disallowance  by  the  court  of  cer- 
tain credits  allowed  by  the  commissioner's  report  to  the  trustee,  amounting 
in  the  aggregate  to  $4,600.  All  of  the  exceptions  save  these  were  overruled 
by  the  court.  The  judgment  also  ordered  a  sale  of  all  the  assigned  property 
to  pay  ofiF  and  discharge  an  indebtedness  aggregating  $60,000.  In  the  sale 
Which  was  had  of  the  property  under  the  judgment  the  trustee  became  the 
purchaser,  for  a  sum  much  less  than  the  amount  of  its  debt  against  the 
aitate  for  money  advanced  to  pay  the  other  creditors. 

From  this  judgment,  ordering  the  sale  of  his  property  and  approving.  In 
the  main,  the  accounts  of  his  trustee,  B.  F.  Mattingly  prayed  an  appeal  ta 
this  court,  which,  however,  he  seems  never  to  have  prosecuted.  Afterwards 
be  and  his  trustee  had  a  settlement,  by  which  he  became  the  purchaser  front 
it  of  the  distillery  plant,  for  the  sum  of  $1,500.  and  he  relinquished  faia 
elaim  to  homestead  In  its  favor,  upon  the  payment  to  him  of  the  sum  of 
$100,  and  appellant  relinquished  all  claim  against  him  for  the  balance  of  ita 
debt  after  crediting  him  by  the  amount  realiaed  from  the  sale  of  the  assigned 
property.  This  resulted,  of  course,  in  the  abandonment  by  Mattingly  of  hi  a 
appeal.  , 

As  between  the  trustee  and  Mattingly,  this  was  a  final  settlement  of  the 
trust,  which  had  thus  resulted  in  relieving  him  from  all  bis  indebtednesa. 
Afterwards,  Messrs.  Hill  and  Biveif  obtained  a  rule  from  the  court  against 
the  trustee  to  show  cause  why  it  should  no.t  be  compelled  to  pay  over  to 
them  the  sum  of  $500,  which  bad  been  allowed  them  for  their  services  in 
surcharging  its  accounts.  This  payment  was  resisted  by  the  trustee,  with 
the  final  result  that  the  court  made  the  rule  absolute,  and  ordered  it  to  pay^ 
over  the  sum  in  question.  From  this  order,  and  the  judgment  originally 
allowing  the  fee,  the  trustee  has  appealed  to  this  couit,  contending  that- 
Mattingly  had  no  power  or  authority  to  employ  counsel,  and  that  the  allow- 
ance by  the  court  was  erroneous. 

B.  F.  Mattingly  certainly  had  an  interest  in  the  assigned  estate,  both  in 
his  own  right  and  in  the  duty  of  seeing  that  his  creditors  received  all  that 
was  due  them  therefrom ;  and  it  seems  to  us,  therefore,  that  it  was  both  hia 
right  and  his  duty  to  have  surcharged  the  accounts  of  the  trustee,  if  they 
were  erroneous,  and  withheld  from  the  creditors  any  aum  w^ich  was  owios- 
them;  and  to  this  end  we  see  no  reason  why  he  was  not  authorized  to  em- 
ploy  counsel;  and  if  the  efforts  of  the  counsel  thus  empkijed  resulted  in 
sabstantlal  benefits  to  the  assigned  estate  and  the  interest  of  its  creditors, 
we  know  of  no  printiple  of  law  which  would  deny  to  them  a  reasonable  sum 
out  of  the  estate  for  their  services. 

The  allowance  seems  to  have  been  made  directly  to  the  attorneys,  and  do^ 
to  Mattingly  for  them,  and  therefore,  it  was  not  in  the  power  of  Mattingly,  by 
any  arrangement  which  be  subsequently  made  with  his  trustee,  to  defeat 
their  claim. 

In  the  case  of  Taylor  v.  Jones,  10  Ey.  Law  Bep.,  189,  this  court  held  tba%. 
an  allowance  to  counsel  directly  was  permissible.    In  the  case  of  Taylor  v^ 
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Minor  and  wife,  &o.,  12  Ky.  Law  Rep. ,  479,  where  a  devlgee  employed  counsel 
to  saroharge  the  accounts  of  a  cnratriz,  wbiob  resulted  in  a  benefit  to  tbe  es- 
tate, it  was  held  that  tbe  allowance  of  a  fee  to  tbe  attorney  was  proper.  In  tbe 
case  of  Mitcbell  v.  Tyler  Ss  Apperson.  20  Ky.  Law  Rep..  1249,  tbe  oreditorg 
of  an  assigned  estate  employed  counsel  to  force  tbe  assignee  to  account  for 
money  unlawfully  witbbeld  by  biio,  and  it  was  held  by  tbis  court  tbat  an 
allowance  to  tbe  attorney  out  of  the  trust  fund  was  proper.  It  is  said  In 
tbe  opinion  :  '* Exception  is  also  taken  to  the  allowance  of  tbe  fee  of  1600  to 
Tyler  &  Apperson  out  of  tbe  trust  fund.  It  appears  tbat  tbey  were  not  em- 
ployed by  assignee,  and  tbat  their  services  were  rendered  in  hostility  to 
him,  to  make  bira  account  for  tbe  profit  on  tbe  above  property  and  on  other 
exceptions  to  tbe  settleifient  of  bis  accounts.  Tbey  were  manifestly  entitled 
to  a  reasonable  fee  out  of  the  additions  made  to  tbe  trust  fund  by  reason  of 
their  services,  and  as  tbe  record  does  not  give  the  evidence  In  full  heard  by 
tbe  court  below,  we  must  presume  tbat  it  supported  tbe  judgment. '* 

It  may  be  conceded,  for  the  purpose  of  tbe  question  involved  on  this  ap- 
peal, that  the  court  below  erred  in  sustaining  the  exceptions  taken  by  Mat- 
tingly  to  tbe  commissioner'sjreport  settling  the  accounts  of  his  trustee;  but, 
on  the  face  of  the  matter,  it  appears  that  the  estate,  on  tbe  whole,  was 
augmented  by  the  sum  of  $4,600.  As  no  appeal  was  prosecuted  from  this 
judgment,  it  remains  in  full  force  and  effect,  and  must  be  treated  as  a  cor- 
rect exposition  of  the  law  as  to  the  question  involved.  No  complaint  seems 
to  be  made  as  to  the  amount  of  the  fee  allowed,  but  only  to  tbe  right  of 
allowance.  We  think  the  sum  allowed,  considering  the  work  done  and  the 
results  aneomplisbed.  reasonable,  and  tbat,  under  the  authority  of  the  de- 
cisions of  this  court,  above  cited,  its  allowance  must  be  upheld  on  principle. 

Wherefore,  the  judgment  of  the  court  below  Is  afQrmed. 


THOMAS,  &o.  V.  SCOTT,  &c, 

(Filed  March  16,  Ifi03r-Not  to  be  reported.) 

Wills— Evidence— By  the  terms  of  her  will  K.  devised  to  T.  a  bouse  and 
lot,  with  remainder  to  tbe  nephew  and  niece  of  T.  Adjoining  the  lot  de- 
vised to  T.  was  a  large  vacant  lot  separated  from  her  lot  by  a  fence.  After 
tbe  death  of  K.  her  devisees  sold  this  vacant  lot  to  different  parties,  who 
built  houses  on  It.  This  action  was  instituted  by  the  nephew  and  niece  of 
T.  claiming  this  vacant  lot  as  having  been  devised  to  T.  and  to  them  in  re- 
mainder. Held— That  under  the  terms  of  the  will  the  testatrix  did  not  in- 
tend to  devise  this  vacant  lot  to  T.  Parol  evidence  is  admissible  to  explain 
a  latent  ambiguity  in  the  will,  and  this  evidence  clearly  shows  tbat  the 
vacant  lot  was  not  intended  to  be  included  in  the  devise  to  T. 

McMillan  &  Talbott  and  T.  N.  Lindsey  for  appellants. 

H.  C.  Howard  and  Buokner  Clay  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Louisa  A.  Kelningbam  departed  this  life  in   September,  1890,  leaving  a 
will,  which,  among  others,  contained  tbe  following  provisions: 
"If  Elisa  Baker  (colored)  stays  with  and  takes  care  of  me  as  long  as  I 
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live,  I  wish  my  ezeoutors  to  give  her  five  shares  of  my  Northern  Banic  Stook 
for  life,  the  divldeDds  to  be  paid  her  by  her  trustee,  and  after  her  death  go 
to  pay  taxes  on  her  briek  bouse  on  Pleasant  street;  also  on  the  two  bonsea 
driven  to  servants  on  Georgetown  Hill.  The  house  and  lot  on  Georgetown 
road  to  be  given  to  Ellen  Herndon's  four  girls,  namely.  Settle,  Laura, 
Carrie  and  Mary  Eliza  Herndon. 

"The  lot  adjoining,  with  two-storied  frame  house  on  It,  given  to  Mary 
Turner  (colored )  for  her  sole  use  and  benefit,  her  husband,  who  she  is  sep- 
arated from,  to  have  no  interest  in  it,  and  at  her  death,  without  children, 
to  go  to  her  sister,  Eliza  Baker  and  brother,  George  Scott.  These  were  the 
children  of  my  faithful  servant,  William  Scott,  who,  when  freedom  came, 
never  left' me,  and  never  did  or  would  receive  one  cent  of  wages. 

"All  the  rest  of  my  estate,  including  home  place,  after  payment  of  my 
debts,  if  any,  with  eharges  and  expenses  of  administration,  including  a 
plain  monument  for  my  grave,  I  give  to  my  dear  brother,  Landon  A. 
Thomas." 

At  the  time  of  her  death  the  testatrix  was  the  owner  of  the  lots  shown  hy 
the  following  plat : 
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The  lot  desigDated  on  the  plot  as  the  "HerndoD  lot*'  wae  devleed  to  the 
HerndoD  girls :  a  bouse  of  two  storieB  was  od  the  lot  desigoated  as  the 
*'Mary  Turner  lot.'*  The  lot  designated  as  the  Kelningham  lot"  is  what  is 
known  as  the  "vacant  lot"  in  this  record.  After  the  death  of  the  testatrix 
the  widow  and  heirs  of  Landon  A.  Thomas,  the  resldnary  legatee,  sold  It  to 
a  party.  and>fterwards  it  was  divided  into  lots  and  upon  it  seven  houses 
were  built. 

Mary  Turner  died  in  1891.  George  Soott  and  Eliza  Baker,  who  took  the 
remainder  Interest  in  the  fot  devised  to  Mary  Turner,  instituted  this  action 
to  recover  of  appellants  the  several  lots  in  their  respective  possessions.  The 
right  to  recover  depends  upon  the  construction  of  the  clause  of  the  will  de- 
vising the  lotto  Mary  Turner.  The  testatrix  bought  the  property,  consist- 
ing of  the  Mary  Turner  lot  and  the  vacant  lot,  from  James  O'Keefe,  and 
after  doing  which  she  placed  Mary  Turner  in  the  house  which  was  situated 
on  what  is  known  as  the  "Mary  Turner  lot."'  After  this  was  done  Pete 
Mason,  desiring  to  use  the  vacant  lot,  approached  the  testatrix  with  a  view 
of  obtaining  her  permission  to  fence  and  use  it;  she  referred  him  to  Mr. 
Alexander,  her  agent,  who  gave  Mason  permission  to  erect  the  fence  around 
the  lot,  except  on  the  back  part  of  it.  where  there  was  a  stone  fence.  There 
fleems  to  have  been  an  old  fence  between  the  Mary  Turner  lot  and  the  vacant 
lot  which  was  either  rebuilt  or  repaired  by  Mason,  enclosing  the  vacant  lot. 

The  testimony  conduces  to  show  that  the  testatrix  claimed  the  vacant  lot 
as  her  own  after  she  had  placed  Mary  Turner  in  possession  of  the  house. 
She  often  referred  to  it  as  "my  lot  "and  to  the  other  one  as  "Mary  Turner's 
lot."  The  evidence  is  conclusive  that  the  property  purchased  from  0*Keefe 
was  divided  by  a  fence  as  represented  on  the  plat,  and  the  small  lot  is  the 
one  the  testatrix  referred  to  as  the  "Mary  Turner  lot."  It  will  be  observed 
that  the  testatrix  gives  to  the  Herndon  girls  a  lot  on  the  Georgetown  road, 
and  Mary  Turner  is  given  the  lot  adjoining,  with  a  frame  house  of  two 
stories  on  it.  The  testatrix  referred  to  the  Herndon  property  as  a  lot,  and 
designated  the  property  given  to  Mary  Turner  as  a  lot  adjoining  the  Hern^- 
^on  lot. 

When  we  consider  the  extrinsic  facts  which  we  have  detailed,  there  is  no 
«scaping  the  conclusion  that  the  testatrix  only  intended  to  devise  to  Mary 
Turner  the  lot  upon  which  her  house  was  situated.  Where  the  ambiguity 
In  a  will  is  patent,  testimony  is  inadmissible  to  aid  the  court  In  interpreting 
It,  but  where  the  intention  of  a  testator  is  clearly  expressed  and  a  doubt 
exists,  not  as  to  the  intention,  but  as  to  the  nature  or  state  of  facts  Id  the 
oountry,  any  legitimate  evidence  of  which  the  facts  are  susceptible  is  ad- 
missible from  that  quarter  to  remove  the  doubt.  (Breckinridge  v.  Dugan, 
£  A.  K.  Marshall.  606.) 

In  Hayden  v.  Swing's  Devisees,  1  Bpu  Monroe,  113,  it  was  held  in  case  of 
a  latent  ambiguity  arising  from  the  application  of  the  devise  to  the  subjects 
described  In  it,  it  might  be  solved,  not  only  by  the  facts  both  in  and  out  of 
the  will,  but  also  by  parol  evidence  of  intenti6n,  for  it  is  a  question,  not  of 
power,  but  of  intention. 

This  court,  in  Allen  Vr  Van  Meter,  1  Met6.,  264,  said:  "It  is  now  well 
■ettled  that  evidence  of  extrinsic  facts  is  admissible  in  aid  of  the  exposition 
of  wills,  although  they  are  by  our  statute  required  to  be  in  writing,  and 
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are,  for  that  reason,  peoullariy  within  the  fceneral  prioolple  wfaicli  excludes 
parol  evldenoe  which  tenda  to  cootradlct,  add  to,  or  explain  the  contenta 
of  written  InBtruments.  But  this  extrinsic  evidence  mnst  always  be  snob 
as,  in  its  nature  and  effect,  simply  explains  what  the  testator  haR  written » 
and  not  what  he  intended  to  have  written.  In  other  words,  the  queAtlon  Id 
expounding  a  will  is  not  what  the  testator  actually  intended,  as  contradis- 
tlnguished  from  what  his  words  express,  hut  what  is  the  meaning  of  the 
words  used." 

In  this  the  evidence  to  which  we  have  referred  simply  goes  to  explain 
what  the  testatrix  had  written,  not  what  she  intended  to  have  written.  If 
the  language  of  the  will  had  purported  to  convey  both  lots.  It  would  not 
have  been  admissible  to  show  that  the  testatrix  did  not  intend  to  devise  but 
one  of  them.  Had  that  been  true,  the  testimony  of  Mrs.  Shaokleford  and 
others  as  to  what  the  testatrix  olalniod  with  reference  to  the  vacant  lot  would 
not  have  been  admissible  to  show  that  she  did  not  intend  to  devise  both  of 
them.  Their  testimony  serves  to  explain  what  the  testatrix  had  written,, 
not  what  she  intended  to  have  written. 

The  case  of  Allen  v.  Van  Meter,  cited  by  appellees,  does  not  lay  down  a 
rule  different  from  the  one  in  the  cases  of  Hayden  v.  Ewing's  Devisees  and 
Breckinridge  v.  Dugan.  We  might  call  attention  to  the  fact  that  Mary  Tur- 
ner after  the  death  of  the  testatrix  recognized  Keinlngham  estate  as  the 
owner  of  the  vacant  lot.  and  expressed  her  gratification  to  one  of  the  persons 
who  had  bought  a  lot  in  the  subdivision  that  she  was  going  to  have  a  neigh- 
bor. Mary  Turner  saw  the  parties  engaged  in*  dividing  the  lots  and  persona 
engaged  In  building  houses  thereon,  and  never  made  a  complaint  to  any  of 
them  that  they  were  building  houses  upon  her  land.  Neither  did  Eliza 
Baker  or  George  Scott  do  so.  Mary  Turner  lived  upon  the  adjoining  lot  and 
the  other  parties  lived  in  the  city  of  Paris.  While  this  does  not  tend  to  aid 
the  court  in  interpreting  the  will,  it  shows  a  contemporaneous  construotloD 
of  the  will  by  the  parties  who  are  now  asking  a  different  construction  to  b» 
placed  upon  it. 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


CLAY  V.  KENNEDY,  &c. 
(Filed  March  18,  1003— Not  to  be  reported.) 

1.  Passway— Easement— Statute  of  llmltAtion— A  passway  which  ha<i 
been  used  by  plaintiff  and  those  under  whom  he  claimed  for  about  fifty  yeara 
as  the  most  aooeBslble  way  between  his  land  and  the  turnpike  over  the  land 
of  defendant,  creates  a  presumption  of  a  grant,  and  defendant  by  closing  up 
same  did  not  deprive  plaintiff  of  his  rights,  and  the  finding  of  the  chancellor 
in  favor  of  plaintiff  will  not  be  disturbed  as  the  proof  Is  conflicting. 

2.  Pleading— The  failure  of  the  petition  to  allege  that  the  adverse  holding 
of  tb^  pi<4<iwiy  was  op-^n  and  nocorlous,  or  the  exact  time  it  was  held,  waa 
waived  by  failure  to  demur  to  the  answer.  Such  objections  can  not  be 
raised  for  the  first  time  lu  the  Court  of  Appeals. 

John  I.  Williamson  and  Harry  Kennedy  for  appellant. 

J.  F.  Morgan  and  Leslie  S.  Hughes  for  appellees. 

Appeal  from  Nicholas  Cixcuil  Court. 
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Opinion  of  the  oourt  by  Judge  Hobson. 

Appellant  Clay  owns  a  tract  of  land  in  Nicholas  eoiinty  on  the  Garll8le> 
and  Sbarpsburg  pike.    Appellees  own  land   back  of  hlio.     As  far  back  aa 
1889  there  was  a  road  leading  across  Clay's  land  along  the  ridge  back  to  the 
land  now  owned  by  appellees,  and  it  seems  to  have  been  the  main,  if  not  the 
only,  way  at  that  time  of  reaching  it.    About  the  year  1860  Walter  Roberts, 
who  llve'd  where  appellee  Tapp  now  lives,  kept  a  store  there,   and  the  road 
referred  to  waft  used  to  get  from  the  pike  to  the  store.    After  Roberts'  death 
a  man  named  Bradshaw  lived  there,  and  during  this  time  Clay  bought  the 
farm  in  front.    There  seems  to  have  been  no  trouble  about  the  right  of  way 
between  Bradshaw  and  Clay,  but  afcer  Bradshaw's  death  Clay  closed  up  th& 
road  when  Wyatt  was  living  thvre,  some  time  previous  to  the  year   1889. 
Tap|i^got  the  place  in  the  year  1«U0.    He  and  Kennedy,  in  August,  1901,  filed 
this  suit,  alleging  that  they  and  those  under  whom  they  claimed   bad  for 
over  thirty  years  claimed  and  held  adversely  the  passway  over  Clay's  land, 
and  prayed  that  he  be  enjoined  from  obstructing  them  in  the  use  of  it.    The- 
defendant  filed  answer  denying  the  allegations  of  the  petition  and  on  final 
hearing  the  court  granted  the  plaintiffs  the  relief  sought. 

The  petition  of  the  plaintiffs  Is  certainly  good  after  answer  on  the  merita 
and  Judgment.    There  was  no  demurrer  filed  to  it.    The  answer  not  only 
traversed  the  allegations  of  the  petition,  but  denied  that  the  passway  had 
been  used  for  the  time  specified  therein,  or  any  other  length  of  time,  adversely 
to  the  owners  of  the  land.    Proof  was  taken  on  the  issueu  thus  raised  and 
beard  in  the  trial  court  without  objection.    The  question  can  not  be  made 
for  the  first  time  in  this  court  that  the  petition  did  not  allege  that  the  ad- 
verse holding  of  the  passway  was  open  and  notorious,  or  that  the  exact  time> 
when  it  was  so  held  was  not 'stated  in  the  petition.    On  the  questions  of 
fact  the  proof  is  very  conflicting,  and  givins  some  weight  to  the  chancellor's 
conclusion,  we  do  not  think  we  ought  to  disturb  the  judgment.    The  long 
use  of  the  road,  from  1889  until  after  the  death  of  Bradshaw,  is  6u£Qcient, 
considering  the  manner  of  the  use,  to  raise  a  presumption   in  favor  of  tho 
right,  and  we  are  by  no  means  clear  from  the  evidence  that  there  has  been 
any  such  adverse  holding  by  Clay  fur  fifteen  years  prior  to  the  bringing  of 
tbls  suit  as  to  bar  the  plaintiffs.    Their  prima  facie  case,  from  the  long   use 
•of  the  road,  its  location  on  the  ridge,  its  being  the  only  practical  means  of 
access,  and  the  general  use  made  of  it  for  something  like  half  a  century,  can 
only  be  defeated  by  such  adverse  possession  as  would  defeat  a  right  of  entry 
on  real  estate.    This  is  not  shown.    At  least  the  evidence  on  this  subject  ia 
not  such  as  to  warrant  us  in  disturbing  the  chancellor's  judgment. 

Judgment  affirmed. 


LOUISVILLE,  HENDERSON  &  ST.  LOUIS  RY.  CO.  v.  CHANDLER'S. 

ADM'R. 

(Filed  March  18,  1908— Not  to  be  reported. ) 

J.  P.  Helm,  Helm.  Bruce  &  Helm  and  Chapese  Wathen  for  appellant. 

B.  H.  Young  and  M.  W.  Ripy  for  appellee. 

Appeal  from  Breoklnridge  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson. 

It  is  nrged  in  the  petition  for  rebenrlng  that  the  flrat  InBtrnotlon  of  the 
•oourt  is  erroneous,  in  that  it  assumes  that  if  the  oar  was  overloaded  this 
necesEarlly  caused  the  oars  to  be  derailed  and  brought  about  the  death  of 
the  intestate;  also  that  it  Is  erroneous  in  that  the  jury  were  told  by  it  that 
the  oars  were  orerloaded  if  loaded  beyond  their  estimated  capacity,  and  that 
the  question  of  negligence  in  OTerloading  the  cars  was  not  left  to  the  jury. 

The  instructions  are  quoted  in  full  in  the  opinion  of  the  court  heretofore 
delivered.  It  is  true  the  first  instruction  is  subject  to  the  criticism  that  it 
-did  not  submit  to  the  jury  the  question  whether  the  death  of  the  intestate 
was  caused  by  the  overloading  of  the  car.  But  this  defect  was  cured  by  the 
-second  instruction,  which  expressly  told  the  jury  that  this  was  the  Issue 
submitted  to  them,  and  that  the  jury  were  not  misled,  but  understood  ,the 
Instructions  appears  from  the  form  of  their  verdict,  in  which  they,  In  effect, 
find  from  the  evidence  that  the  intestate's  death  was  due  to  the  overloaded 
train. 

There  was  proof  on  the  trial  by  both  sides  that  the  marked  capacity  of  the 
oar  was  10  per  cent,  less  than  its  real  capacity.  In  other  words,  the  capacity 
was  marked  at  this  margin  below  the  real  capacity  to  allow  for  errors  of 
Judgment  in  loading.  It  also  appeared  that  one  railroad  will  not  receive 
from  another  a  car  loaded  over  10  per  cent,  above  Its  marked  capacity.  The 
proof  on  the  trial  on  behalf  of  appellee  tended  to  show  that  the  oars  were 
grossly  overloaded;  that  for  appellant  showed  that  they  were  not  loaded  up 
to  their  marked  capacity.  There  seemed  to  be  no  controversy  on  the  trial 
that  the  real  capacity  of  a  car  was  at  least  10  per  cent,  more  than  Its  marked 
capacity,  and  there  was  testimony  on  the  part  of  appellant  that  cars  could 
safely  be  loaded  beyond  this.  The  witnesses  all  speak  of  the  capacity  of  the 
oar  or  the  marked  capacity,  or  the  registered  capacity,  it  appearing  that  a 
register  is  kept  of  the  capacity  of  the  cars  as  marked  on  them,  but  the  ex- 
pression, "the  estimated  capacity,"  does  not  seem  to  have  been  used  on  the 
trial  until  put  by  the  court  in  the  instructions  referred  to.  We  do  not 
think,  therefore,  the  jury  could  have  understood  the  words  ''estimated  ca- 
pacity" to  mean  the  marked  capacity  on  the  car,  for  It  is  perfectly  apparent 
from  the  record  that  there  was  no  controversy  that  cars  could  be  safely 
loaded  10  per  cent,  above  the  marked  capacity.  On  the  other  hand,  we  think 
that,  as  there  was  nothing  in  the  record  to  restrict  the  meaning  of  the  word 
estimated,  the  jury  must  have  understood  it  In  its  ordinary  sense.  The  or- 
dinary meaning  of  estimate  is  to  calculate  roughly,  or  to  form  an  opinion 
as  to  amount  from  imperfect  data.  In  this  sense  the  expression  "estimated 
oapacity."  meant  substantially  the  supposed  or  probable  capacity  of  the  car, 
and  we  do  not  see  under  all  the  evidence  that  the  defendant  was  substan- 
tially prejudiced  by  the  use  of  the  word  estimated.  It  is  true  It  would 
have  been  better  for  the  court  to  have  told  the  jury  that  an  overloaded  car 
was  one  whiob  had  more  load  put  on  it  than  should  have  been  plaoed  on  it 
In  the  exercise  of  ordinary  care,  but  the  jury,  taking  the  charge  as  a  whole, 
-could  not  have  understood  the  instruction  to  mean  that  if  the  oars  were 
overloaded  a  little  above  the  estimated  capacity,  but  not  so  much  as  to  show 
«  want  of  ordinary  care,  they  should  find  for  the  plaintiff,  for  the  reason 
that  in  the  first,  second  and  fifth  instructions  the  jury  were  told  that  It  was 
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the  daty  of  the  oooduotor  or  other  agent  of  the  defendaDt  who  had  charge  of 
the  loading  of  the  oars  to  use  ordinary  oare  to  see  that  the  oars  were  not 
overloaded,  and  that  they  could  not  find  for  the  plaintiff  unless  the  oara 
were  overloaded,  and  this  was  known  to  the  conductor  or  other  agent  whose 
duty  it  was  to  see  to  the  loading  of  the  cars,  or  could  have  been  known  ta 
him  by  ordinary  care.  There  could,  therefore,  have  been  no  verdict  for  the 
plaintiff  unless  be  failed  to  use  nrdioary  care  in  the  loading  of  the  cars,  and 
by  the  exercise  of  ordinary  oare  could  have  known  that  the  cars  were  over- 
loaded. The  proof  showed  that  the  oars  were  loaded  with  ties  along  the  sida 
of  the  road;  they  were  not  weighed,  and  the  conductor  could  only  estimate 
or  calculate  roughly  what  the  weight  was,  or  how  many  ties  should  be  put 
on  a  oar,  but  in  doing  this  it  was  his  duty  to  exercise  ordinary  oare. 

Under  all  the  evidence,  and  taking  the  instructions  as  a  whole,  we  are 
unable  to  see  that  the  jury  could  have  been  misled,  or  that  the  rights  of  th» 
defendant  were  substantially  prejudiced  by  the  form  of  the  instruction. 

Petition  overruled. 


ALBANY  MILL  CO.,  &o.  v.  HUFF  BROS.,  &c. 

(Filed  March  19,  190B— Not  to  be  reported.) 

Appeals— Corporations—Liens— AgHiits— Transfer  of  stock  and  property — 
Appellant  was  incorporated  as  a  milllDg  company  and  some  time  after  ita 
organization,  and  after  it  had  been  doing  Ijusioees,  two  of  its  stockholders 
and  directors  made  a  written  contract  of  sale  to  C.  of  one-half  the  shares  in 
said  corporation,  or  one-half  the  property.  Tba  consideration  for  which 
was  not  fully  paid,  but  notes  executed  for  deferred  payments.  It  waa 
further  agreed  that  the  stock  should  not  be  transferred  to  C.  until  t)ie  pur- 
chase money  notes  should  be  paid;  that  the  directors  should  remain  in  ( ffloe 
until  that  time  and  that  the  management  and  control  of  the  mill  f^liuuld 
be  given  to  C.  C.  operated  the  mill  for  a  time  and  incurred  expenses  for 
labor  and  material  furnished,  amounting  to  about  11,200.  In  this  action  a 
number  of  laborers  and  n^terial  men  asserted  their  claims,  which  were  al- 
lowed as  debts  against  the  corporation.  The  judgment  of  the  lower  court 
allowed  a  separate  recovery  for  each  one.  On  appeal.  Held— That  the  agree- 
ment fully  authorized  C.  to  bind  the  corporation  for  services  and  material 
furnished  In  the  operation  and  repair  of  the  mill,  but  this  court  will  not 
consider  separate  claims,  which  ore  less  than  1200,  and  such  appeals  are  dis- 
missed. The  property  of  the  corporation  was  not  conveyed  by  a  transfer  of 
the  stock,  and  in  this  case  the  stock  was  not  transferred,  as  the  conditions  of 
the  transfer  were  not  complied  with.  The  directors  still  retained  control  of  ita 
affairs  and  it  remained  liable  for  debts  incurred  for  its  benefit. 

Sam  C.  Hardin  and  L.  C.  Winfrey  for  appellants. 

Allen  Sandidge  and  Bertram  &  Bertram  for  appellees. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  incorporated  April  0,  1899,  to  do  a  milling  business  at  Al> 
bany,  Ky.,  and  to  engage  in  manufacturing  lumber,  flour,  etc.  It  owned  a 
mill  at  Albany,  which  it  operated  from  1198  till  KQl. 

The  sole  stookholders  were  P.  H.  Hoskins,  who  owned  OK  shares ;  J.  F. 
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Brents,  6K  shares;  E.  J.  Hopkins,  one  share;  Ben  Young,  one  share;  and 
T.  F.  Qutherie,  6  shares.  Each  share  was  of  par  value  of  9200.  P.  H.  Hop- 
kins was  president,  secretary  and  treasurer,  and  he  and  Brents  and  Gutberie 
-oonstituted  the  board  of  direotolrs.  On  September  1,  1800,  P.  H.  Hopkins 
and  J.  F.  Brents  contracted  to  seil  ten  shares  or  **one-ha]f  of  the  mill  prop- 
erty" to  one  Lee  Clark.    The  contract  was  written  and  is  as  follows: 

"Agreement  between  Hopkins  and  Brent  and  Lee  Clark:  P.  H.  Hopkins 
«nd  J.  F.  Brents,  of  the  first  part  and  Lee  Clark  of  the  second  part,  all  of 
Clinton  county,  Ky.,  to  contract.  P.  H.  Hopkins  and  J.  F.  Brents  sold  to 
Lee  Clark  ten  shares  (one-half)  of  the  Albany  Mill,  to  be  paid  for  as  follows: 
i400  paid,  and  one  note  of  1610,  due  January  1,  1000 ;  one  note  for  1520,  due  May 
1,  1000  paid,  one  note  for  I6S0,  due  September  1,  1000,  and  one  note  for  S540,  due 
January  1.  1001,  all  to  bear  interest  at  6  per  cent,  per  annum  after  maturity. 
If  any  one  of  the  notes  fails  to  be  paid  oft  in  a  reasonable  time  after  it 
becomes  due  then  all  of  the  notes  become  due  and  collectible.  The  said 
Clark  is  to  have  one-half  of  all  the  avsets  of  the  Albany  Mill  Co.  and 
assume  one-half  of  the  liabilities  of  said  company.  He  agrees  to  apply  the 
profits  of  the  mill  to  pay  off  the  old  debt  after  the  necessary  repairs  are  paid 
for,  and  not  run  the  company  in  debt  until  he  has  paid  for  his  part  of  the 
mill  and  discharged  the  old  debts.  The  said  Hopkins  and  Brents  agree  to 
transfer  certificates  of  stock  to  said  Clark  as  soon  as  the  last  payment  Is 
made.  A  lien  is  retained  on  said  property  to  secure  the  payment  of  the 
notes,  and  Hopkins  and  Brents  are  to  retain  their  o£Bces  as  directors  of 
said  milling  company  until  the  next  annual  election.  It  is  further  agreed 
that  the  said  Lee  Clark  has  possession  and  control  of  the  property  sold  to 
him  from  the  first  of  Spetember,  1808." 

On  the  minute  book  of  the  corporation  this  entry  appears:  "September  1, 
1800,  P.  H.  Hopkins  and  J.  F.  Brents  placed  ten  shares  or  one  half  of  the 
Albany  Mill  Co.  property  in  the  hands  of  Lee  Clark  to  run  and  manage 
same,  he  agreeing  in  writing  to  make  no  debts  against  said  company, 
they,  Hopkins  and  Brents,  retaining  the  cerlltflcate  of  stock,  and  also 
oontinuing  to  be  directors,  etc.,  as  formerly. 

About  December,  1800,  the  Qutherie  stock  had  been  contracted  to  Lee 
Clark.  This  entry  appears  on  the  corporation's  minute  book  with  reference 
to  that  transaction  :  "1000,  May  7.  At  a  meeting  of  the  stockholders  of  the 
Albany  Mill  Co.  at  Albany,  Ky.,  on  May  7,  1000,  the  death  of  T.  F.  Quth- 
erie, one  of  the  directors  was  suggested.  It  was  agreed  that  the  two  living 
directors,  P.  H.  Hopkins  and  J.  F  Brents,  be  continued  directors  until  the 
one-fourth  of  the  mill  property  owned  by  T.  B.  Qutherie  is  sold  and  certi- 
ficates of  stock  transferred  to  purchaser,  then  a  director  to  be  appointed. 
Said  Hopkins  to  continue  to  act  as  president,  secretary  and  treasurer. 
Adjourned." 

Clark  took  charge  of  the  plant  and  operated  it  under  the  foregoing  agree- 
ment till  1001,  when,  being  unable  to  pay  for  the  stock,  he  surrendered  the 
mill  to  appellant.  During  his  control  he  had  incurred  about  $1,900  of  debts 
for  labor  and  material  furnished  to  the  mill.  In  this  suit  by  the  stock- 
holders for  a  liquidation  (they  having  since  sold' the  plant  to  one  Perkins), 
a  reference  was  had  to  the  master  commissioner  to  audit  claims  against  ap- 
pellant corporation.    A    number  of   laborers  and   material  men  presented 
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claims,  which  were  allowed  as  debts  against  appellant.  The  judgment  of 
the  cirouit  court  allowed  a  separate  ntcovery  for  each  one.  *  The  following 
were  less  than  $200,  and  the  appeals  as  to  them  are  dismiFsed  :  J.  S.  Duvall, 
Bussell  Bros.,  C.  S.  Means,  Bill  Means.  (Section  050  Kentucky  Statutes; 
Hampton  v.  Caldwell's  Adra'r,  21  Ey.  Law  Hep.,  86S.) 

The  court  is  of  the  opinion  that  by  the  contracts  above  set  out  the  vendor 
«tockho1ders  had  merely  contracted  to  sell  the  recited  portions  of  their 
€tock,  but  that  the  sale  was  not  complete.  (Section  646,  Kentucky  Stat- 
utes. )  They  continued  to  hold  their  stock  till  it  was  paid  for,  and  the 
transfer  of  the  certificate  was  had.  In  the  meantime,  and  until  the  sale  of 
the  stock  should  be  completed,  the  directors  of  the  mill  company  turned 
over  to  Clark  its  management  and  operation.  His  apparent  ofQce  was  such 
<as  they  had  the  right  under  the  articles  of  their  corporation  to  cieate.  His 
duties  as  manager  were  not  unusual,  and  were  clearly  within  the  scope  of 
the  directory's  authority  to  employ.  The  stationery,  sign  and  newspaper 
■advertisements  used  hU  continued  to  l)e  in  appellant's  corporate  name. 
Many  of  the  claimants  testify  that  they  contractt^d  with  Clark,  believing  he 
was  appellant's  agent,  while  others  said  (generally  day  laborers)  that  they 
were  employed  by  Clark,  and  had  heard  that  he  had  bought  the  mill.  We 
find  that  as  a  matter  of  fact  they  were  employed  for  and  rendered  their  ser- 
Tices  to  appellant,  under  the  contracts -and  situation  above  set  ont.  It  may 
have  been,  and  doubtlers  was  so,  that  Clark,  Hopkins  and  Brents  believed 
that  their  contract  operated  as  a  conveyance  of  the  miU  property  to  Clark, 
and  that  the  retention  of  the  certificates  of  stock  gave  their  vendors  an 
adequate  first  lien  upon  the  property,  as  well  as  that  Clark's  operation  of 
the  mill  would  be  upon  his  own  responsibility  alone.  The  property  of  a 
oorporatlon  is  not  conveyed  by  a  tnnssfer  of  its  stock.  Howeyer  the  certifi- 
oates  of  stock  may  be  sold  and  assigned,  the  title  of  the  corporation  to  its 
property  remains  unchanged  thereby.  The  corporation  does  not  cease  by 
such  transfers. 

Under  st^ction  638,  Kentucky  Statutes,  not  less  than  three  persons  (and 
under  the  General  Statutes  not  less  than  two)  could  form  6uch  a  corpor- 
ation as  appellant  is.  Whether  the  purchase  of  all  the  stock  of  the  corpora- 
tion by  one  person  would  ipso  facto  dissolve  the  corporation  is  ndt  decided. 
ILoulsville  Banking  Co.  v.  Eiseman,  94  Ky.,  88.) 

Nor  can  the  belief  or  intention  of  the  stockholders  in  the  transactions  in 
this  case  affect  the  legal  status  of  the  corporation  in  its  relation  to  its 
property  and  its  creditors.  Whatever  may  have  been  Clark's  motive  or 
belief,  under  the  arrangement  described,  hfs  act  within  the  scope  of  the  cor- 
porate powers  was  the  act  of  the  corporation,  and  bound  it  as  such.  We  do 
not  mean  to  say  that  Clark's  representations  and  contracts  with  his  laborers 
might  not  have  bound  him  personally  also.  But  we  are  called  on  here  to 
•consider  only  the  effect  of  his  acts  upon  the  corporation.  The  circuit  court 
adjudged  appellant  liable  for  the  debts  created  and  mentioned  above. 

Among  the  claims  presented  was  one  of  appellees.  Huff  Bros.,  for  about 
^01.  Of  this  sum  the  commissioner  fund  that  S2S2  represented  debts  con- 
tiacted  by  Clark  individually,  and  not  in  connection  with  the  operation  of 
appellant's  mill  and  business.  Nor  did  it  purport  to  be  connected  with  it. 
But   it   was  for  saw  logs  and  labor  furnished  at  another  mill,  in  another 
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I»art  of  the  oonnty,  owoed  by  other  persone,  And  wholly  dlsoonneoted  with 
appellant's  plant  and  business.  We  are  of  opinion  that  the  clronlt  oonrt 
erred  in  adjudging  any  part  of  this  $838  against  appellant. 

The  judgment  in  favor  of  Huff  Bros,  is  reversed  and  cause  remanded,  with 
directions  to  enter  a  judgment  in  conformity  to  this  opinion.  As  to  T.  Y. 
Stephenson  the  judgment  is  affirmed. 


SMITH  V.  FRANKFORT  &   CINCINNATI  RY.  CO.      . 

(FllPd   March  19,  190S-Not  to  be  reported.) 

Statute  of  frauds— Ejectment— ConTeytiDces— This  ifl  an  action  of  eject- 
ment instituted  by  appellant  to  recover  an  acre  of  ground  which  he  alleged 
in  his  petition  was  unlawfully  held  by  the  Kentucky  Midland  By.  Co. 
without  right.  In  its  answer  the  rnilwRy  company  alleged  that  appellant 
being  desirous  of  having  the  railway  constructed  through  his  land  and  a 
depot  located  on  same,  donated  said  land  to  isaid  company  and  placed  It  in 
possession  thereof,  and  that  in  pursuance  of  said  agreement  said  company 
had  constructed  its  road  and  depot  and  expended  large  sums  of  money  thereon. 
Appellant  in  his  reply  relied  on  the  statute  of  frauds  as  avoiding  said  grant, 
and  tendered  a  deed  duly  executed  for  said  land,  but  insists  that  said  railway 
company  had  not  complied  with  its  contract  to  erect  the  character  of  build- 
ing for  its  station  house.  Appellee  having  become  the  owner  of  the  road 
and  all  other  property  of  the  Keutucky  Midland  Railway  Co.,  filed  its  peti- 
tion, setting  up  these  facts,  and  was  made  a  party  to  the  action.  The  lower 
court  adjudged  that  the  railway  company  accept  said  deed,  and  that  each 
party  pay  their  own  costs.  On  appeal,  Held— That  the  decision  of  the  chan- 
cellor will  not  be  disturbed  as  it  was  virtually  a  judgment  for  specific  per- 
formance. The  tender  of  the  deed  by  the  grantor  was  a  waiver  of  his  right 
to  rely  on  the  statute  of  frauds.  The  acceptance  of  the  same  by  the  grantee* 
and  the  judgment  of  the  court  compelling  its  surrender  to  the  latter,  passed 
the  title  to  it  as  effectually  as  if  it  had  been  done  by  mutual  consent  of  the 
parties.  The  appellee,  as  assignee  of  all  rights  of  the  former  railway  com- 
pany, is  the  owner  of  said  property. 

Montgomery  &  Lee  and  Y.  F.  Bradley  for  appellant. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellant  in  the  Scott  Circuit  Court 
against  the  Kentucky  Midland  By.  Co.  and  the  Home  Construction  Co.  on 
August  11,  1893.  The  answer  of  the  Kentucky  Midland  By.  Co.  was  filed 
February  6,  1893,  and  the  reply  thereto  was  filed  October  6,  1806. 

The  action  is  one  in  ejectment  seeking  to  recover  an  acre  of  ground  Id 
the  form  of  a  parallelogram  situated  at  a  point  on  the  railroad  now  owned 
by  appellee.  Frankfort  &  Cincinnati  Ry.  Co.,  known  as  Duvall's  Station. 
It  is  averred  in  the  petition  that  the  Kentucky  Midland  Ry.  Co.  and  the 
Home  Construction  Co.  have  the  possession  of  the  land  without  right,  and 
that  appellant  is  the  owner  and  entitled  to  the  possession  thereof.  The 
petition  prays  judgment  for  the  recovery  of  the  land  and  1800  damages  for 
Its  detention.    Answer  was  filed   by  the  Kentneky  Midland   By.   Co..  In. 
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whiob  appellant's  owDenblp  of  the  land  in  qneftlon  and  bit  riirbt  to  the 
posMMion  thereof  !■  denied.    And  it  la  averred  In  the  answer  that  before 
the  railroad   oompanj  had  located   ita  railroad  atatloni'  on  the-  line  of  its 
railway,  and  appellant  donated  and  gave  to  It  for  railway  itation  pnrpoiea, 
the  land  described  In  his  petition,  in  ooneldention  of  the  undertaking  that 
the  Kentaoky  Midland  Ry.  Go.  won  Id  locate  one  of  Its  stations  at  that 
point,  that  appellant  was  very  soIloKous  to  make  the  agreement,  and  it 
aouepted  his  proposition,  and  was  pnt  In  possession  of  the  iand  by  him,  and 
it  has  continually  held   the  possession   thereof  ever  since.    It  la  further 
averred  In  the  answer  that,  relying  upon  appellant's  dedication  of  the  land, 
a  large  sam  of  money,  namely,  $876,  was  expended  by  the  railway  company 
Ifn  grading  and  layiog  side  tracks,  and  in  making  other  and  lasting  and 
valuable  improvements  on  and  near  the  land.  In  order  that  it  might  be  used 
for  the  erection  of  a  station  or  depot. 

It  is  also  averred  in  the  answer  that  the  Kentucky  Midland  Hy.  Go.  was 
desirous  of  building  upon  the  land  in  controversy  a  suitable  station  house, 
but  that  it  had  been  prevented  from  doing  so  by  appellant's  failure  to  make 
it  a  deed  of  conveyance  for  the  land.  It  asked  the  court  to  compel  appellant 
to  convey  the  lot,  that  it  might  erect  the  station  house  thereon  as  agreed. 
The  averments  of  the  answer  were  denied  by  reply,  in  which  it  is  admitted, 
however,  that  the  railway  company  had  agreed  to  erect  the  station  house  on 
the  land  In  controversy,  and  averred  that  after  the  institution  of  this  suit 
a  written  agreement  was  entered  into  between  appellant  and  the  railway 
company,  whereby  the  latter  agreed  to  erect  the  station  house  within  ninety 
days,  but  had  failed  to  do  so.  The  reply  avers  that  the  contract  in  regard 
to  tbe  land  is  not  in  writing  and  is,  therefore,  within  the  statute  of  frauds. 
Notwithstanding  this  plea  appellant  tendered  with  his  reply  a  deed  to  th» 
land.  It  appears  that  the  written  contract  referred  to  in  the  reply  was  never 
agreed  to  or  signed  by  the  railway  company.  The  deed  tendered  to  the 
railway  company  is  made  a  partW  the  record,  and  was  duly  signed  and 
acknowledged  by  appellant  and  his  wife,  but  It  contains  no  condition  with 
reference  to  the  erection  of  the  station  house.  The  only  consideration 
expressed  in  it  is  fl,  the  payment  of  which  Is  therein  acknowledged. 

It  further  appears  from  tbe  record  that  tbe  Kentucky  Midland  By.  Go. 
did  after  the  tender  of  tbe  deed  by  appellant  erect  a  station  building  on  the 
land  in  controversy,  bat  appellant  insists  that  it  is  unsuitable  and  not  such 
a  building  as  the  railway  company  agreed  to  erect. 

On  February  14,  1899,  tbe  appellee.  Frankfort  &  Gincinnati  By.  Go.,  filed 
its  petiiton  to  be  made  a  party  to  the  action,  and  it  thus  became  a  party, 
the  petition  being  taken  as  its  answer  in  the  case.  It  is  alleged  in  that 
petition  and  answer  that  since  the  instltntion  of  this  action  the  property  of 
the  Kentaoky  Midland  Ry.  G<).  was  placed  In  the  hands  of  a  receiver,  and 
thereafter  was  sold  under  decree  enfoicing  certain  liens  elcisting  thereon, 
and  one  Dandridge  became  ibe  purchaser  for  tbe  bondholders  of  the  old 
road.  Thereupon  the  appt*llee,  Frankfort  &  Gincinnati  Ry.  Go.,  was  duly 
organised  and  incorporated,  and  to  this  new  organization  the  property, 
property  rights  and  franchise  of  the  old  company  were  transferred  and 
dellverdd. 

vol.  24—129 
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It  is  furtbcff  alleged  in  the  petition  and  aDsw«r  of  appellee  that  It  now 
Q-wns  and  holds  the  title  to  the  railroad  property  and  assets  ol  the  former 
company,  and  that  it  purobased  the  lot  in  oontroverffy  with  the  remainder 
of  the  property,  for  value,  and  without  notice  of  the  existence  of  any  claim 
of  appellant  thereon ;  and  further,  that  appellant,  by  bis  negligent  failure  to 
duly  prosecute  this  action  against  the  Kentucky  Midland  By.  Co.,  Is  estop- 
.ped  to  claim  or  assert  title  to  the  land.  After  the  filing  of  other  and  subse- 
-qnent  pleadings  by  the  parties  necessary  to  complete  the  issues  the  cause 
was  transferred  to  the  equity  docket.  Numerous  depositions  were  then 
taken,  and  the  case  finally  submitted  for  trial.  The  court  entered  judgment, 
-decreeing  that  the  Kentucky  Midland  By.  Qo.  be  permitted  to  withdraw 
from  the  record  the  deed  from  K.  D.  Smith  and  wife  to  it,  and  it  was 
further  decreed  that  appellant's  petition  be  dismissed,  and  that  each  party 
pay  bis  or  its  own  costs,  and  from  this  judji^ment  appellee  has  appealed. 
Tbe  judgment  does  not  recite  the  reasons  entertained  by  the  chancellor  for 
the  conclusions  arrived  at,  but  in  view  of  his  decreeing  tbe  delivery  of  tbe 
deed  from  appellant  and  wife  to  the  Kentucky  Midland  By.  Co.,  we  must 
Infer  that  he  regarded  the  station  building,  or  depot,  that  was  erected  by 
tbe  Kentucky  Midland  By.  Co.  upon  tbe  land  in  controversy  as  suitable 
for  tbe  purposes  for  which  it  was  intended.  In  other  words,  the  judgment 
is  in  the  nature  of  a  decree  for  a  specific  performance.  The  deed  had  been 
tendered  by  tbe  appellant,  and  tbe  chancellor  only  compelled  its  delivery  to 
tbe  grantee  named  therein.  So  in  this  view  of  the  case  It  seems  to  us 
unimportant  that  the  contract  as  originally  made  between  the  parties  was 
not  in  writing.  Tbe  tender  of  the  deed  by  tbe  grantor  was  an  ofTer  of  per- 
formance and  a  waiver  of  his  right  to  rely  on  tbe  statute  of  frauds.  Tbe 
acceptance  of  the  same  by  tbe  grantee,  and  the  judgment  of  tbe  court  com- 
pelling its  surrender  to  the  latter,  passed  tbe  title  to  it  as  effectually  as  if 
it  has  been  done  by  mutual  consent  of  the  parties.  As  the  appellee,  Frank- 
fort &  Cincinnati  By.  Co.,  acquired  the  p'k^perty  and  franchise  of  tbe  Ken- 
tucky Midland  By.  Co.,  tbe  conveyance  to  tbe  latter  company  operates  to 
▼est  the  title  of  the  land  in  controversy  in  the  appellee  as  its  successor. 

Under  tbe  state  of  tbe  record  we  are  not  inclined  to  distuib  the  finding  of 
the  chancellor,  and  tbe  judgment  is.  therefore,  afQrmed. 
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(Filed  Marsh  19,  1903-Not  to  be  reported.) 

TazationT-AssessmeDt— Description  of  personal  property— This  is  a  pro- 
oeeding  under  iDfornjatioii  filed  iu  a  county  court  by  an  auditor's  agent 
under  section  4241,  Kentucky  Statutes,  requiring  an  assesRment  of  personal 
property  for  several  years  belonging  to  appellee,  which  it  is  alleged  she 
owned  and  failed  to  assess.  A  demurrer  to  the  information  was  sustained 
in  both  the  county  and  olrcuit  courts  on  the  ground  that  the  description 
given  In  the  information  was  Insufficient.  Tbe  property  was  described  as 
'*cash,  mortgages,  notes,  bonds,  accounts  and  cboses  In  action.  Held— That 
if  this  was  error  it  should  have  been  reached  by  a  motion  to  make  more 
specific  and  not  by  demurrer.  Said  description  is  sufficient.   Tbe  information  1^ 

on  which  the  court  is  expected  to  act  under  this  law  must  be,  from  the  nature 
of  the  base,  somewhat  general. 
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t3.'  A.  CaMidy  and  B.  S.  Grafinls  for  appellanto. 

L.  W.  RobertioD,  B.  L.  WorthiDgton,  Garrett  S.  Wall,  W.  D.  Goobrao  and 
^.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Circuit  G6urt. 

Opinion  of  the  court  by  Judge  Nunn. 

In  tbe  month  of  July,  1901,  the  auditor's  ageuTt,  F.  S.  Watson,  filed  Ih  the 
county  court  of  Mason  county  a  statement  alleging  that  certain  property 
belonging  to  appellee,  amounting  to  from  fftO,000  to  $<M),000  each  year  from 
1884  up  to  and  including  1001,  was  by  her  omitted  to  be  assessed  or  listed  for 
taxation  for  each  of  the  years  named. 

It  appears  that  the  demurrer  to  the  information  and  statement  -was  sus- 
tained in  tbe  county  and  circuit  courts,  upon  the  grounds  that  the  statement 
-did  not  describe  tbe  property  sought  to  be  assessed  as  is  required  by  section 
4841  of  the  Kentucky  Statutes.  The  description  of  tbe  property  as  given  by 
tbe  auditor's  agent  in  his  statement  is,  in  substance,  that  appellee,  Laura 
-G.  Collins,  omitted,  neglected  and  refused  to  list  with  the  assessor  of 
Mason  county,  Kentuoliy,  or  tbe  board  of  supervisors  of  said  county,  and 
«he  omitted  and  neglected  to  assess  said  property  with  any  one,  and  that  the 
^omitted  property  was  subject  to  taxation  for  each  of  the  years  aforesaid,  and 
that  tbe  omitted  property  consisted  of  cash,  mortgages,  notes,  bonds, 
recounts  and  choses  in  action. 

Section  4241  of  the  Kentucky  Statutes  is  as  follows:  "It  shall  be  the  duty 
-of  the  sheriff  or  auditor's  agent  to  cause  to  be  listed  for  taxation  all  prop- 
erty omitted,  or  any  portion  of  property  omitted,  by  tbe  assessor,  board  of 
"Supervisors,  board  of  valuation  and  assessment  or  railroad  commission  for 
any  year  or  years.  Xhe  ofScer  proposing  to  have  such  property  assessed  shall 
file  in  the  clerk's  oiBce  of  the  county  in  which  the  property  may  be  liable 
to  assessment  a  statement,  eontaining  a  description  and  value  of  the  prop* 
-erty  to  be  assessed  *  *  •  and  tbe  name  and  residenee  of  the  owner  *  •  * 
of  the  property,  and  tbe  year  or  years  for  which  the  property  is  proposed  to 
be  assessed.  *  *  *  On  the  filing  of  this  statement  the  clerk  of  the  court 
nhall  issue  a  summons  against  tbe  owner  to  show  cause  *  *  *  why  such 
property,  if  any,  shall  not  be  assessed  at  the  value  named  in  the  settlement 
^led.  *  *  *  If  it  shall  appear  to  the  court  that  the  property  is  liable  for 
-taxation,  and  has  not  been  assessed,  the  court  shall  enter  an  order  fixing  the 
value  thereof  at  its  fair  cash  value,  estimated  as  reqired  by  law;  if  not 
liable  he  shall  make  an  order  to  that  effect.  From  so  much  of  the  order 
cf  tbe  court  deciding  whether  or  not  the  property  is  liable  to  assessment 
either  party  may  appeal  as  in  other  civil  cases. "    *    *    « 

■  Appellee's  counsel  contend  that  the  description  of  the  property  in  the  in* 
formation  filed  is  Insufflcient,  to  wit:  "Cash,  mortgages,  notes,  bonds, 
-accounts  and  cboses  in  action,"  and  that  their  demurrer  was  properly  sus- 
tained. They  contend  that  the  information  should  have  stated  how  much 
oasht.bow  much  notes,  and  how  much  of  each.  If  they  were  correct  in  this, 
the  proper  way  to  have  reached  tbe  error  would  have  been  by  motion  to 
make  tbe  information  more  specific,  and  not  by  demurrer.  By  their 
demurrer  appellee  admitted  that  she  Was  the  owner  of  the  property  for  each 
^f  the  years  of  tbe  value  stated,  and  that  it  was  subject  to  taxation,  and  had 
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not  been  listed  for  taxation,  nor  any  tax  paid  tbereon.  She  was  in  a  better- 
position  to  know  the  truth  or  falsity  of  this  allegation  and  the  kind  anA 
obaxacter  of  snob  property  and  the  amounts  of  eaoh,  if  any,  than  the  appel- 
lant. Under  section  4058  of  the  Kentucky  Statutes  it  was  her  duty  to  list 
with  the  assessor  all  the  estate  of  every  kind  that  she  had  or  owned  each 
and  every  year  named  in  the  Information. 

In  the  case  of  Commonwealth  of  Kentucky,  By,  8bo.  y.  The  Singer  Mfg» 
Co.,  14  Ky.  Law  Rep.,  788,  in  discussing  the  auditor's  agent  act,  the  courts 
by  Judge  Hazelrigg,  said  :  "The  information  on  whioh  the  court  is  expected 
to  act  under  this  law  must  be,  from  the  nature  of  the  ease,  somewhat 
general.  The  citation  Is  rather  to  search  the  coosclence  of  one  who  is  pre- 
sumably evading  the  tax  gatherer.  It  is  the  duty  of  each  citizen  to  help 
bear  the  burden  of  taxation  in  common  with  his  fellow,  and  equally  with 
him,  and  even  upon  slight  information  that  he  is  violating  tbia  duty  the 
court  should  give  him  an  opportunity  to  perform  it." 

It  ifl  Important  to  the  State,  and  to  each  and  every  taxpayer  in  the  State, 
that  eaok  and  every  owner  of  property  shall  not  omit  the  listing  of  it  and 
the  payment  of  taxes  thereon.  Every  owner  of  property  is  presumed  to  b» 
better  acquainted  with  the;  value  and  the  description  of  his  property  than, 
any  other  person,  and  we  can  not  understand  the  necessity  for  the  sheriff  or 
the  auditor's  agent,  in  proceeding  ander  section  4241  of  the  Kentucky  Stat- 
utes,  and  indeed  It  would  be  impossible  for  them  to  give  a  particular  de- 
scription or  the  exact  amount  of  cash,  notes,  bonds>  mortgagee^  choees  in 
action,  etc.,  that  the  owner  may  have  In  his  possession,  or  may  have  had  in 
his  possession,  in  the  years  passed.  And  this  court  is  of  the  opinion  that 
when  the  legislature  used  the  word  "description"  in  that  seetion,  that  such 
a  construction  of  the  word  was  not  contemplated.  We  concur  In  the  lan- 
guage of  the  court  by  Judge  Haselrigg,  to  wit:  *'The  information  on  whioh 
the  court  is  expected  to  act  under  this  law  must  be,  from  the  nature  of  th» 
case,  somewhat  general." 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  ajid  the  oaus^ 
remanded  for  further  proceedings  consistent  herewith^ 
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(Filed  March  84,  IfiOflL) 

Removal  of  actions—Jurlsdlctlon—Appellee,  a  oitlaen  of  Tenneasee, 
brought  this  action  In  the  McCraoken  Circuit  Court  to  recover  damages  of 
appellant,  a  citizen  of  Illinois.  Appellant  filed  Its  petition  for  removal  t(w 
the  Circuit  Court  of  the  United  States  for  the  Western  Distirot  of  Kentucky, 
OD  the  ground  of  diverse  citizenship,  but  the  circuit  court  refused  to  order 
the  removal  and  appellant,  under  protest,  made  defense  to  the  action,  and  a. 
verdict  and  judgment  resulted  In  favor  of  appellee.  The  motion  to  remand 
was  refused  by  the  Federal  court.  On  appeal  It  is  insisted  that  the  lower 
court  had  no  jorisdiotlon  to  try  the  case  after  appellant  had  complied  with 
the  statute  with  reference  to  the  removal  of  the  action.  Held— That  under 
the  aol  of  congress  of  1875,  as  amended  by  the  acts  of  ISSl  and  1888,  tba- 
aotion  was  dearly  removable  to  the  Federal  court  on  the  ground  of  diverse^ 
oitlsenship,  and  the  lower  court  had  na  jurisdiotioB  t&  tcy  the  case  after  th%> 
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petition  (or  rvmoval  bad  been  filed.    Appellant,  by  making  defenee  under 
protest,  did  not  waive  its  rlgbt  to  remove  tbe  case. 

Qaigley  &  Qoigley  and  Pirtle  &  Trabne  for  appellant. 

Hendrlok  Miller  for  appellee. 

Appeal  from  MoCraoken  Circuit  Court. 

Opinion  of  tbe  court  by  Cbief  Justice  Burnam. 

In  tbe  petition  for  rehearing  in  this  ease  our  attention  is  called  to  tbe  fact 
^bat  in  tbe  decision  heretofore  rendered,  in  24  Ky.  Law  Rep.,  1006,  we  failed 
to  pass  upon  the  validity  of  tbe  motion  of  tbe  defendant  to  transfer  tbe  case 
'from  tbe  McCracken  Circuit  Court  to  the  United  States  Circuit  Court  for 
^he  Western  Dstriot  of  Kentucky.  In  response  to  this  contention,  it  is 
proper  for  us  to  say  that  we  did  not  overlook  tbe  fact  that  this  question  was 
presented  by  the  record,  but  as  counsel  for  appellant  in  their  brief  did  not 
Tely  upon  this  alleged  error  of  tbe  circuit  court  as  a  ground  for  reversal,  but 
were  content  to  rest  their  contention  wholly  upon  tbe  merits  of  tbe  case, 
^e  concluded  that  they  did  not  desire  upon  this  appeal  to  rely  upon  that 
f^round,  but  it  seems  from  their  petition  for  rehearing  that  we  have  mis- 
construed the  purpose  of  counsel,  and  tbey  now  insist  upon  a  decision  upon 
that  point. 

Tbe  plaintiff,  a  oltlEen  of  Tennessee,  as  he  alleges  in  bis  petition,  brought 
this  suit  in  the  McCracken  Circuit  Court  against  the  defendant,  whom  he 
alleges  Is  a  oitiisen  of  Illinois,  to  recover  a  sum  in  excess  of  12,000.  The 
defendant  tendered  and  filed  its  petition  and  bond  for  removal  to  the 
United  States  Circuit  Court  for  tbe  Western  District  of  Kentucky,  upon  tbe 
ground  of  diverse  citlxenshlp,  but  the  McCracken  Circuit  court  decided  that 
no  ground  for  removal  existed,  and  thereupon  the  defendant,  under  protest, 
Buswerad  and  made  defense.  The  trial  resulted  In  a  verdict  and  judgment 
for  the  plaintiff.'  In  tbe  meantime  a  copy  of  tbe  record  in  the  MoCraoken 
'Circuit  Court  was  filed  by  the  dnfendant  In  the  United  States  Circuit  Court 
for  tbe  Western  District  of  Kentucky.  And  tbe  plaintiff  appeared  in  that 
court  and  asked  that  it  be  remanded  to  the  State  court  for  trial,  basing  its 
«laim  to  this  relief  upon  the  provision  of  section  1  of  the  act  of  August  1, 
1888.  (25  Statutes,  483.)  Tbe  motion  to  remand  In  tbe  Federal  court  was 
overruled. 

Article  S,  section  2,  chapter  1    of  tbe  Constitution    of  tbe    United    States 

defines  tbe  extent  of  judical  power  which  may  be  conferred   upon    courts  of 

the  United  States  as  follows:  "The  judicial  power  shall  extend  to  all  oases  in 

law  or  equity  arising  under  this  Constitution,  the  laws  of  tbe  United  States, 

«nd  treaties  made,  or  which  shall  be  made,  under  their  authority;  to  all  cases 

•affecting ambassadors,  or  other  public  ministers  and  codkuIs;  to  all  cases  of 

admiralty   or   maritime  jurisdiction;  to  controversies  to  which  tbe  United 

-States  shall  be  a  party;  to  controversies  between   different  States;  between 

••  State   and  cltisens  of  another  State;  between  citizens  of  different  States: 

between  citizens  of  the  same  State  claiming  lands  under  grants  of  different 

,  States,  and  between,  a  State,  or  the  citizens  thereof,    and   foreign   States. 

^itiaens  or  sobjects.^" 

l^be  enforcement  of   this  provision  of  tbe  Federal   Constitution  was  for  a 
^9ry.  long  time  <oon trolled  by  the  judiciary  act  of  1789,  section  11.    But  other 
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aotB  were  passed  from  time  te  time  by  the  coDgress  of  the  United  States,. 
ooDferrlog  upou  the  eiroult  courts  of  the  United  States  Yarions  special^  J  oris- 

4 

diotioDS,  but  the  present  general  right  to  remove  a  suit  from  a  State  to  i^ 
Circuit  Court  of  the  United  States  is  governed  by  section  f  of  the  act  of  1876^ 
as  amended  by  the  acts  of  1887  and  1888.  An  interesting  history  of  thes^ 
various  acts  is  ^ound  in  "Moore  on  Removal  of  Causes."  The  second 
section  of  the  act  of  1876,  as  amended  by  the  act  of  1887,  reads  as  foUows  ^ 
*'When  in  any  suit  mentioned  in  this  action  there  shall  be  a  controversy ». 
which  is  wholly  between  citizens  of  different  States  and  which  can  be  fullj 
determined  between  them,  then  either  one  of  some  of  the  defendants,  aetu- 
ally  interested  in  such  controversy,  may  remove  such  controversy  to  the- 
Circuit  Court  of  the  United  States  for  the  proper  district." 

And  section  1  of  the  act  of  August  18,  1888,  amending  the  act  of  1876^,  pro- 
Tides:  "The  district  and  circuit  court  of  the  United  States  shall  have  origl- 
nal  Jurisdiction,  concurrent  with  the  courts  of  the  several  States*  over  all 
suits  of  a  civil  nature  at  common  law  or  equity,  in  which  there  shall  be  a 
controversy  between  citizens  of  different  States,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  value  of  tS,000. " 

And  the  act  further  provides  that  no  civil  suit  shall  be  brought  before  either 
of  said  courts  against  any  person  by  any  original  process  or  proceedinit 
in  any  other  district  than  that  whereof  he  is  an  inhabitant.  But  when  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between  citlsena 
of  different  States,  suits  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant.  The  second  section  of  the  same  act 
provides  that:  "Any  suits  of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are  given  jurisdiction  by  the  preced- 
ing section,  and  which  are  now  pending,  or  which  may  hereafter  be  brought 
in  any  State  court,  may  be  removed  into  the  Circuit  Court  of  the  United 
States  for  the  proper  district  of  the  defendant  or  defendants  therein  being 
nonresidents  of  this  State." 

As  neither  of  the  parties  to  this  action  are  citisens  or  Inhabitants  of  Ken- 
tucky, it  is  contended  under  section  S  that  the  case  is  not  removable,  and 
appellees  refer  to  Shaw  v..  The  Mining  Co.,  146  U.  S.,  144,  and  Railroad  Co. 
V.  Davidson,  167  U.  S.,  201.  The  question  decided  in  the  first  case  was  that 
a  corporation  created  by  one  State  did  not  become  a  resident  of  another  for 
jurisdictional  purposes  by  establishing  a  place  of  business  therein.  And  in 
the  second  it  was  decided  that  an  action  by  an  assignee,  where  an  assignor 
could  not  maintain  his  suit  in  a  Federal  court,  was  not  removable. 

In  the  case  of  the  Central  Trust  Co.  v.  McGeorge,  161  U.  S.,  1S8,  it  waa 
held  that  exemption  from  being  sued  out  of  the  district  of  its  domicile  waa 
a  privilege  which  a  corporation  might  waive,  and  which  was  waived  by 
pleading  to  the  merits  of  the  controversy  without  objection.  But  the  case 
clearly  recognizes  the  right  of  transfer  to  the  Federal  court  where  the  citi- 
zenship of  the  parties  is  diverse.  And  this  case  seems  to  be  in  accord  with 
the  current  of  the  recent  decisions  of  the  Federal  court  on  this  question. 
(Cowell  V.  Supply  Co.,  96 Fed.,  769;  Creagb  v.  Society,  88 Fed.,  849;  Dunoaik 
V.  Associated  Press,  81  Fed.,  417;  Long  v.  Long,  78  Fed.,  869;  Sherwood  v. 
Mississippi  Valley  Co.,  66  Fed.,  1;  Amsinok  v.  Balderston,  41  Fed.,  7€6^ 
Uhle  V.  Bornbam,  43  Fed.,  1;  Burck  v.  Taylor»  89  Fed.»  681;  Kansaa  CitT 
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Ss  T.  B.  Go.  V.  Intestate  Lamber  Co.,  87  Fed.,  8;  First  Nat.  Bank  v.  Mer 
obaDte'  Back,  87  Fed.,  667;  Balbery  v.  City  of  Topeka,  84  Fed.,  611;  WIIbod 
V.  Telegraph  Co.,  Id.,  561;  Falefl  v.  Ballroad  Co.,  82  Fed.,  678.)  And  Judge 
DilloD,  Id  bifl  well  approved  work  on  BemovAl  of  Gansei  (seoilop  06),  saysr 
"At  first  it  was  held  that  If  the  action  was  brought  against  a  defendant  in 
a  distriot  of  wbiob  be  was  not  an  inhabitant,  so  that  the  Federal  court  would 
not  have  originally  bad  Jurisdiction  of  it  under  the  first  section  of  the  act. 
If  it  could  not  be  removed  under  the  second  section.  But  this  position  was 
soon  abandoned.  It  was  next  considered  that,  while  the  riicht  of  removal 
might  depend  upon  the  capacity  of  the  particular  Federal  court  to  entertain 
original  jurisdiction  of  the  suit  sought  to  be  removed,  yet  the  statute  per- 
mitted the  plaintiff  to  sue  the  defendant  in  the  Federal  district  of  the  plain- 
tiff's own  residence  as  well  as  in  that  of  which  the  defendant  was  an 
inhabitant,  where  the  Federal  jurisdiction  depended  only  on  the  fact  of 
diverse  citizenship  of  the  parbles;  and,  therefore,  such  a  suit  was  removable 
by  the  defendant,  if  brought  in  the  State  court  of  the  plaintiff's  own  State. 
But  this  rule  was  in  turn  superseded  by  a  more  liberal  doctrine.  It  came 
to  be  perceived  that  the  restrictive  language  of  the  first  section  of  the  act 
was  .referable  only  to  suits  commenced  in  a  Federal  court  by  original  proeess 
or  proceeding,  and  had  no  application  to  suits  Temoved  from  State  courts, 
and  that  the  word  jurisdiction  In  the  clause  in  the  section  relating  to  suits 
of  which  the  Federal  court  may  have  original  jurisdiction  is  not  to  be  taken 
in  the  narrow  sense  of  a  certain  territorial  limits  but  in  a  wider  sense, 
meaning  jurisdiction  over  the  whole  class  of  cases  enumerated  in  the  statute. 
Accordingly,  it  is  now  well  settled  that  'where  the  parties  are  citizens  of 
different  States,  and  the  other  conditions  of  removability  are  satisfied,  the 
cause  may  be  removed  to  the  Federal  court,  notwithstanding  the  fact  that 
neither  plaintiff  nor  defendant  is  a  citlxen  or  resident  of  the  State  where 
the  suit  is  brought,  or  of  the  district  within  the  territorial  jurisdiction  of 
the  Federal  court  to  which  it  is  to  be  transferred." 

It  is  evident  that  under  the  section  of  the  Gonstiturion  quoted  supra  the 
congress  of  the  United  States  is  authorised,  where  tiiere  is  a  controversy 
between  citizens  of  different  States,  to  confer  jurisdiction  for  the  determi- 
nation of  such  controversy  upon  the  Federal  courts,  and  to  provide  for  the 
removal  of  suits  involving  such  an  issue  from  the  State  to  the  Federal  courts. 
And  a  careful  review  of  the  decisions  of  the  Federal  courts  construing  the 
statute  regulating  this  question  has  satisfied  us  that  the  circuit  court  of 
McCraoken  county  had  no  jurisdiction  to  hear  and  determine  this  controversy 
after  the  defendants  had  complied  with  the  provisions  of  the  Federal  statute 
and  had  petitioned  for  its  removal.  Nor  was  the  right  of  transfer  waived 
by  the  defendant  in  pleading  under  protest  to  the  issue  in  the  State  court. 
(International,  &c.  v.  Tugman,  106  U.  S.,  122.) 

For  reasons  indicated  the  opinion  heretofore  delivered  is  withdrawn  and 
the  judgment  is  reversed  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 
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HOWE  &  JOHNSON  t.  SKIDMOBB,  &o. 

(Filed   March  19,  1908— Not   to  be  reported. ) 

AttaobmeDt— Evideooe— Id  this  action  to  establleb  ai  grounds  for  attaob- 
ment  of  a  stock  of  goods  In  a  saloon  plain tlfis  Introduced  S.  as  a  witness,  by 
wbom  they  expected  to  prove  that  the  defendant  made  a  sale  of  the  goods  to 
his  brother  with  the  Intent  to  defrand  the  plaintiff  out  of  bis  debt,  bnt  the 
witness  failed  to  give  any  evidence  to  their  interest  or  detriment.  They 
then  offered  to  prove  by  other  witnesses  that  S.  bad  previously  made  snoh 
statements.  Held— That  the  court  properly  rejected  said  testimony  aa  In- 
competent. Statements  as  to  the  reasons  for  the  sale  made  by  defendant 
afterwards  were  also  incompetent. 

Bobt.  H.  Winn  for  appellants. 

W.  D.  Jackson  and  Hazelrigg  &  ChenauU  ftir  appellees. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellants  sued  O.  B.  Skidmore  in  the  Powell  Circuit  Court  on  an 
account,  for  between  1600  and  1600,  and  at  the  sametlnje  obtained  an  attach- 
ment against  his  property.  This  attaohnieot  was  issued  and  levied  on  the 
6tb  day  of  May,  1899,  on  the  contents  of  a  saloon  in  Bowen,  Ky. 

The  appellee,  M.  F.  Skidmore,  filed  a  petition,  setting  up  claim  to  the 
attached  property  by  purchase  from  his  brother,  and  nsked  to  be  made  a 
party  defendant  to  the  action,  and  it  was  so  ordered  by  the  court.  The  ap- 
pellants merely  traversed  this  pleading.  They  did  not  charge  any  collusion, 
fraud  or  other  unlawful  act  on  appellees'  part.  Under  this  state  of  plead- 
ing and  proof  the  lower  court  gave  jadgnient  against  D.  B.  Skidmore  for 
the  amount  claimed  by  the  appellants  and  sustained  the  attachment  against 
him,  but  found  in  favor  of  appellee,  M.  F.  Skidmore,  and  released  the  prop- 
erty claimed  by  him  from  the  attachment. 

The  only  question  before  the  court  on  this  appeal  is  whether  or  not  the 
court  erred  in  releasing  to  M.  F.  Sidmore  the  attached  property  under  his 
alleged  purchase.  The  evidence,  without  any  contradiction,  shows  that 
defendant,  D.  B.  Skidranre,  bad  been  endeavoring  to  sell  bis  saloon  stock 
for  about  a  month  or  more  with  a  view  of  embarking  in  other  business, 
and  appellants  were  informed  of  tills  fact  at  the  time  they  sold  the  larger 
part  of  the  bill  sued  on.  Appellee,  M.  F.  Skidmore,  testified,  and  was 
oorroboratHd  by  D.  B.  Skidmore  and  others,  that  he  bought  the  stock  from 
his  hr<r.hi>r  at  the  price  of  ST52,  the  invoice  price,  and  paid  for  the  stock  in 
cash,  nrr.<«r  deducting  an  amount  his  brother  owed  him,  amounting  to  about 
$10().  We  have  not  been  able  to  find  in  the  record  any  contradiction  of  the 
statf>ment   of  appellee,  nor  any  fact  or  circumstance  tending' to  discredit  him. 

The  contention  of  appellants  is  that  the  court  erred  to  their  prejudice  in 
refusing  to  allow  to  be  read  as  evidence  the  depositions  of  R.  H.  Winn  and 
W.  L.  Stout.  They  testified  that  on  more  than  one  occasion  one  John  L. 
Scott  told  them  that  "he  would  testify  that  D.  B.  Skidmore  told  him  on 
one  occasion,  while  up  in  Harlan  county,  that  he  owed  Howe  Sc  Johnson, 
and  that  he  intended  to  sell  out  to  his  brother,  Millard  F.  Skidmore,  and 
beat  them  out  of  their  debt.  Appellants  first  introduced  John  L.  Soott  as 
a  witness  and  attempted  to  prove  these  statements  by  him,  bnt  they  utterly 


8U1CMBB6  BB08.  V.   BliAND,  ftO.  .2049 

filled  to  prove  them,  or  any  fMt  ooDDeoted  wllh  the  iMue,  either  Id  their 
interest  or  to  their  detriment ;  then  the  appellanti  took  the  depositiona  of 
Wins,  Stout  and  others  to  prove  what  Soott  had  told  them.  The  oourt 
ref  need  to  consider  this  evldenoe.    The  conrt  was  right  in  this. 

Appellants  refer  to  the  ease  of  Wren's  Adm'r  t.  L.,  St.  L.  &  Tez.  B.  R. 
Co.,  14  Ky.  Law  Rep.,  ISM.  and  contend  that  this  opinion  sustains  their 
position.  In  that  case  the  engineer  testified  on  the  trial  that  he  first  saw 
the  person  sitting  on  the  track  when  the  engine  was  in  about  468  feet  of 
him,  and  that  he  could  not  stop  the  train  in  that  distance.  Then  he  was 
«sked  if  he  had  not  testified  at  the  inquest,  and  then  and  there  testified 
that  he  first  saw  the  person  sitting  on  the  track  when  the  engine  was  at  a 
distance  of  1,287  feet  from  him.  The  court  in  that  case  erred  in  refusing 
to  permit  the  witness  to  answer  the  question,  for  the  reason  that  the  wit- 
ness had  made  a  statement  contradicting  his  former  statement,  and  one  that 
was  very  material  and  prejudicial  to  the  party  introducing  him.  But  in  the 
case  before  us  Soott  made  no  statement  in  his  evidence,  material  or  preju- 
dicial, to  appellante.  The  evidence  of  H.  T.  Rice  was  also  incompetent  for 
the  reason  that  it  pertained  solely  to  conversations  between  Rice  and  D. 
B.  Skidmore  after  the  sale  of  the  stock  of  goods  to  M.  F.  Skidmore. 

Perceiving  no  error  in  the  record  prejudicial  to  the  rights  of  appellants 
the  judgment  of  the  lower  oourt  is,  therefore,  affirmed. 

Judge  HobsoD  sitting  in  place  of  Judge  O'Bear  nut  sitting. 


SUMMERS  BROTHERS  v.  BLAND.  SURVIVING  PARTNER,  &o. 

(Filed  March  19,  1903— Not  to  be  reported.) 

Partnership— Instruction— In  tbis  action  against  appellants  as  partners  to 
recover  an  indebtedness  on  account,  the  defense  was  interposed  that  the 
creditor  had  accepted  a  note  of  one  of  the  partners  in  satisfaction  of  the 
debt.  After  a  judgment  rendered  against  thera  they  prosecute  this  appeal, 
urging  as  a  ground  for  reversal  the  giving  of  an  instruction,  to  the  effect 
that  although  a  note  of  one  member  of  the  partnership  was  executed 
and  accepted,  it  was  without  consideration  and  did  not  release  the  partner- 
ship. Held— That  although  said  inetruction  was  erroneous,  it  was  not 
prejudicial  as  it  is  not  claimed  that  said  note  was  delivered  to  the  credi- 
tor, and  it  was  not  shown  to  have  been  received  by  hlra  at  all  or  In  lieu  of 
the  partnership  indebtedness. 

Lewis  McQnown  and  S.  M.  Payton  for  appellants. 

L.  A.  Faurest  and  W.  H.  Marriott  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

During  1897  and  1898  two  firms  of  co-partners  were  engaged  In  Hardin 
county  in  buying,  feeding  and  selling  cattle.  One  was  composed  of  appellee. 
Vf.  H.  Bland,  and  L.  B.  Summers,  which  was  styled  Bland  &  Summers;  the 
other  of  the  said  L.  B.  Summers  and  his  two  brothers,  D.  C.  Summers  and 
W.  P.  Summers.  The  last-named  firm  was  styled  Summers  Bros.  L.  B. 
Summers  was  the  manager  of  the  firm  of  Summers  Bros.  During  the  years 
named  Bland  &  Summers,  it  is  claimed,  sold  cattle  and  feed  and  advanced 
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money  to  Summers  Bros,  to  the  amoaot  of  $^,896.80.  Id  tbe  year  1809  L.  B. 
Suttnsiers  became  a  bankrupt/  and  was  disobarired  as  snob.  Appellee  Bland » 
as  surviving  partner,  thereupon  brought  tbls  suit  against  D.  G.  and  W.  P. 
Summers  to  recover  from  them  as  members  of  tbe  late  firm  of  Snmmera 
Bros,  tbe  balance  of  tbe  above-named  account,  subject  to  certain  admitted 
credits. 

The  answer  of  two  paragraphs  pleaded  first  a  denial  that  tbe  Items  charged^ 
or  any  of  them,  had  been  sold  or  furnished  to  tbe  Arm  of  Summers  Bros. ; 
and,  second,  that  appellee  and  L.  B.  Summers  bad  a  settlement  by  wblob. 
and  In  which,  all  tbe  items  sued  for  were  embraced,  and  merged  In  the  In- 
dividual note  of  L.  B.  Summers  to  appellee,  which  he  '*had  accepted  and 
received.** 

Appellants'  proof  was  directed  to  show  that  the  sales  of  tbe  cattle  charged 
bad  been  by  Bland  8s  Summers  to  L.  B.  Summers  personally:  and  that  1)& 
had  sold  them  to  D.  C.  &  W.  P.  Summers  in  part  payment  of  a  debt  he  waa 
owing  tbem.  A  jury  was  called,  whose  verdict  was  against  appellants.  We 
think  the  proof  clearly  sustains  the  verdict.  Tbe  instructions  given  to  tbe 
jury  by  the  circuit  judge  were  apt  and  proper,  unless  It  was  the  6tb,  which 
is  especially  criticised  by  appellant.  It  is  as  follows:  "If  tbe  jury  believe 
from  tbe  evidence  that  Summers  Bros,  were  indebted  to  Bland  &  Summers 
tbe  amount  sued  for  herein,  or  any  part  tliereof,  any  agreement  that  plain- 
tiiT  may  have  made,  if  any  such  was  made,  to  look  to  L.  B.  Summers  alone 
therefor,  or  to  accept  his  individual  note  therefor,  was  without  considera- 
tion, and  did  not  release  defendants  from  their  liabilityi  if  there  was  suob 
liability." 

This  court  has  held  that  an  account  against  a  partnership  may  be  merged 
and  satisfied  by  the  creditor's  taking  the  note  of  one  of  the  co-partners,  pro- 
vided it  was  the  intention  of  the  parties  that  the  others  should  be  released, 
and  the  note  was  so  accepted  and  received  by  the  creditor.  (Sneed  v.  Weis- 
ter,  3  Mar.,  77;  Patterson  v.  Chalmers,  7  B.  Mon.,  6d7;  Macklin's  Ejc*or  v» 
Grutcher,  6  Bush,  401.) 

Without  discussing  the  sufficiency  of  appellants'  plea  on  this  point  (of 
which  sufficiency  we  have  grave  doubt),  tbe  court  is  of  opinion  that  there 
was  a  complete  failure  of  proof  to  sustain  it.  The  note  claimed  by  L. 
Summers  to  have  been  delivered  to  appellee  was  not  shown  to  ave  been 
received  by  him  at  all;  not  was  It  shown,  or  attempted  to  be,  that  appellee 
accepted  it  in  lieu  of  the  liability  of  Summers  Bros.  The  instruction  com- 
plained of  was,  therefore,  not  prejudicial  to  appellant. 

The  judgment  is  affirmed. 


COSBY  V.  COMMONWEALTH. 

(Filed  March  IQ,  1908.) 

Criminal  law— Malicious  stfikingand  wounding— Instructions— Appellant 
was  indicted  and  convicted  of  the  crime  of  unlawfully  and  ronllciously 
striking  and  wounding  another  with  a  club  and  rook,  deadly  weapons,  with 
inient  to  kill  him.  Error  in  instrnotions  are  relied  on  for  a  reversal.  Held 
—Tbe  court  erred  In  giving  an  Inf^truction  deflulng  a  deadly  weapon.  A 
deadly  wea{)on  is  one  "dangerous  to  life."    A  rock  or  olub  is  not  neoeasarily 
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a  deadly  weapon,  but  may  be  made  eo  Id  tbe  bands  of  a  maliclons  or  in- 
furiated person  of  ordinary  strength,  if  used  in  an  attaok  on  another  wltb 
Intent  to  take  his  life.  The  oourt  should  have  Instrnoted  tbe  jury  that  a 
rook  and  olnb,  or  either,  were  such  instruments  as  were  reasonably  calcu- 
lated to  produce  death  when  used  by  a  person  of  defendant's  physical 
strength,  and  in  the  manner  in  which  they,  or  either,  were  used,  that  they 
should  find  that  such  club  and  rock,  or  either,  are  deadly  weapons  withiix 
the  meaning  of  the  law. 

C.  F.  Atkinson  for  appellant. 

Clifton  J.  Patt  and  M.  R.  Todd  for  appellee. 

Appeal  from   Kelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Tbe  appellant,  George  Cosby,  was  indicted  in  the  Nelson  Circuit  Court, 
for  the  crime  of  unlawfully  and  maliciously  striking  and  wounding  ono 
Wm.  Gllky  with  a  club  and  rock,  deadly  weapons,  with  the  intent  to  kill 
him.  Upon  the  trial  appellant  was  found  guilty  by  the  yerdiot  of  the  jury, 
and  his  punishment  fixed  at  confinement  in  tbe  penitentiary  for  a  term 
of  three  years.    A  new  trial  was  refused  him,  hence  this  appeal. 

The  lower  court  gave  Ave  instructions,  four  of  which,  viz.,  1,  2,  8  and  6, 
we  do  not  hesitate  to  approve,  as  they  fairly  and  explicitly  set  forth,  as  far 
as  they  go,  the  law  of  tbe  ease,  but  we  are  unable  to  approve  instruction  No. 
4,  given  by  the  court,  which  is  as  follows:  "By  the  words  a  deadly  weapon, 
as  used  in  these  instructions  is  meant  a  weapon  with  which  death  might  be 
produced  in  the  manner  in  which  defendant  used  the  club  and  rock,  or 
either,  on  the  occasion  mentioned  in  the  indictment  (if  he  used  club  and 
rook,  or  either,  on  said  occasion)." 

It  was  of  course  necessary  to  submit  to  tbe  jury,  as  was  done  in  instruc- 
tions 1  and  8,  the  question  of  whether  the  instruments  used  by  appellant 
in  the  striking  and  wounding  of  Gilky  were  or  not  deadly  weapons,  but  it 
was  also  necessary  to  tell  the  jury  in  those  instructions,  or  a  separate  one, 
what  may  be  considered  a  deadly  weapon  in  the  meaning  of  the  law. 

As  said  by  this  court  in  Commonwealth  v.  Duncan,  92  Ky.,  696:  *  *  * 
"The  statute  does  not  say  what  shall  constitute  a  deadly  weapon.  It  merely 
punishes  fur  a  willful  and  malicious  wounding  with  one.  If  one  man  mali- 
ciously wounds  another  with  a  rock,  with  which  he  might  have  killed  bim, 
there  exists  no  reason  why  the  same  punishment  should  not  be  meted  out 
to  him  as  if  he  had  done  it  with  a  shotgun,  and  undoubtedly  tbe  legislature 
in  enacting  this  statute  so  Intended,  whether  in  this  instance  tbe  rock  was 
large  enough  to  produce  death,  and,  therefore,  a  deadly  weapon,  should 
have  been  left  to  the  jury,  and  tbe  court  erred  in  taking  tbe  question  from 
them." 

This  court  has  never  adopted  a  form  of  instruction  defining  the  meaning 
of  the  words  "deadly  weapon"  and  an  examination  of  the  opinion  in  tbe  case- 
supra  will  show  that  it  does  not  undertake  to  say  what  will  constitute  a. 
deadly  weapon  within  tbe  meaning  of  the  statute,  but  simply  declares  that. 
**iindera  statute  punishing  one  for  an  Injury  with  a  deadly  weapon,  not. 
only  the  character  of  tbe  weapon  used,  but  the  manner  of  its  use,  is  to  be^ 
oonsidered."  *  *  *  We  think  the  court  might  have  gone  further,  and  said 
that  the  physical  strength  of  the  person   using  tbe  instrument  or  weapoui 
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la  also  to  be  oonaidered  by  tbe  Jury  lo.  determiDloK  whether  it  in  a  deadly 
^eapoD.    A  deadly  weapoo  la  *'oDe  dangeroiia  to  life. "   A  rook  or  club  la  sot 
Deoeasarily  a  deadly  weapon,  but  may  be  made  so  in  tbe  baoda  of  a  mall- 
oiona  or  Infuriated  peraon  of  ordinary  atrengtb,  If  iiaed  In  an  attack  upon 
another  with  Intent  to  take  bia  life. 

It  will  be  pbaerved  that  Instniotion  No.  4  told  tbe  jury  that  "any  weapon" 
is  deadly  wbioh  might  produce  death,  if  used  In  tbe  manner  in  whiob  tbe 
club  and  rook  were  used  by  appellant.  A  bar  of  iron  or  a  sledge  hammer 
might  easily  produce  death  if  used  in  the  manner  in  which  the  club  and 
Took  seem  to  have  been  used  by  appellant,  but  the  question  to  be  determined 
by  the  jury  was  not  whether  any  weapon  (such  as  a  bar  of  iron  or  other 
heavy  instrument)  might  produce  death  if  used  as  the  club  and  rock  were 
used,  but  whether  the  latter,  considering  their  character  and  the  manner 
^f  their  use,  might  have  produced  death. 

We  are  of  the  opinion  that  the  lower  court  should  have  given  tbe  instruc- 
tion on  this  point  as  follows:  "If  the  jury  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  club  and  rock,  or  either,  with  which  the  defend- 
ant struck  and  wounded  Gilky,  if  he  did  so  strike  and  wound  him  with  a 
club  and  rock,  or  either,  were  such  instruments  as  were  reasonably  calcu- 
lated to  produce  death,  when  used  by  a  person  of  defendant's  physical 
strength  and  in  the  manner  In  which  they,  or  either  of  them,  were  used  by 
him  on  the  occasion  mentioned  in  the  indictment,  they  will,  in  tbat  event, 
be  authorized  to  find  that  such  club  and  rock,  or  either,  are  deadly  weapons 
within  the  meaning  of  tbe  law." 

For  the  error  committed  by  the  lower  court  in  the  matter  of  giving  in- 
etruction  No.  4  the  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  that  court  to  set  aside  the  verdict  of  the  jury  and  the  judg- 
ment and  sentence  entered  thereon,  and  to  grant  appellant  a  new  trial  in 
^sonformity  to  tbe  opinion  herein. 

Whole  court  sitting. 


BURNSIDE  &  CUMBERLAND  RIVBR  RY.  CO.  v.  TUPMAN. 
(Filed  March  19,  1903 -Not  to  be  reported.) 

1.  Common  carrier—Negligence— Bvidence— Appellee  brought  this  action 
against  appellant  on  a  lireach  of  contract  for  Injuries  sustained  to  mules 
shipped  in  an  unsafe  car  to  Shelman,  Georgia.  A  judgment  having  been 
rendei'<^d  in  favor  of  appellee,  appellant  prosecutes  this  appeal,  insisting 
tbat  th>«  onurc  erred  to  its  prejudice  in  failing  to  give  an  instruction  con- 
fining aputtllant's  liabilities  to  injuries  which  occurred  on  its  own  line. 
Held— Tbat  appellant  having  furnished  an  unsafe  oar,  was  properly  held 
responsible  for  all  injuries  resulting  from  same,  although  such  injuries 
may  not  have  occurred  until  after  the  car  was  delivered  to  the  connecting 
line.  Records  of  other  roads  showing  that  stock  was  in  good  condition 
while  on  said  roads  were  incompetent. 

9.  Statute  of  limitation— Section  9516,  Kentucky  Statutes,  prescribing  a 
limitation  of  one  year  within  which  actions  for  injuries  to  stock  by  railroads, 
does  not  apply  to  this  case.  This  action  Is  for  a  breach  of  contract,  and  la 
Qot  barred  until  after  five  years  under  section  2616,  Kentucky  Statutes. 

O.  H.  Waddle  for  appellant. 
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Benton  A  Bobinaon  for  appellee. 

Appeal  from  Palaski  Circuit  oourt. 

OpiDlon  of  the  court  by  Chief  Justice  Burnam. 

On  the  7th  day  of  Daoeuber,  1898,  tlie'BppeUant,  the  Bnrneide  &  Gnmber- 
land  River  By.  Co.,  contracted  with  the  appellee,  B.  F.  Tnptnan.  to  trane- 
port  a  oar  load  of  mules  and  horses  from  Burnside  Landing  to  Bnmside- 
Junction,  both  points  being  on  its  own  line  of  road,  and  as  the  agent  of  the 
shipper  to   forward  it   to  him  at  Shelman,  Ga.,  in  consideration  of  1107.60. 
On  the  18th  of  May,  1001,  Tupman  instituted  this  suit  against  the  railway 
company,  in  which  he  alleges  that  at  the  time  of  the  shipment   the  mules, 
and  horses  were  pnt  into  a  defective  oar,  to  which  he  objected;  but  that  the 
agent  of   the  defendant  assured  him  that  it  was  sufScient  and  guaranteed  it 
to  be  all  right;  and  that  relying  upon  these  representations  and   guaranty, 
he  consented  that  his  stock  might  be  shipped  therein;  that  by  reason  of  the- 
defective  condition  of  this   car  one  of  his   mules  had  bis  hip  broken,  and 
was  rendered  worthless;  and  that  a  number  of  others  were  so  crippled,  cut» 
gashed,  maimed  and  disfigured  as  to  greatly  depreciate  their  salable  value; 
that  all  of  the  injury  was  caused  by   the  defective  car  and  the  negligence  of 
the  defendant,  and  asked  a  judgment  for  $800  in  damages.    The  answer  of 
the  defendant  traversed   all  the  afSrmative  averments  of  the  petition  and 
denied  the  alleged  representation  and   guaranty  as  to  the  sufSciency  of  the 
car,  and  plead  that  under  the  terms  of  the  contract  of  shipment  their  lia- 
bility for  injuries  to  stock  was  confined  to  such  injuries  as  might  be  received 
on  their  line  of  road. 

The  testimony  shows  that  the  defendant's  road  runs  from  Burnside  Land- 
ing to  Burnside  Junction,  a  point  on  the  Cincinnati  Southern  By.,  a  dis- 
tance of  a  little  more  than  a  mile.  The  substance  of  the  testimony  for  the 
plaintiff  was  to  the  effect  that  he  objected  to  the  car  in  which  the  railway 
company  proposed  to  ship  his  stock,  on  the  ground  that  the  slatl^  Wfie  too- 
far  apart,  and  that  it  was  otherwise  defective ;  that  he  pointed  out  these 
defects  to  the  agent  of  the  company,  whb  assured  him  that  the  car  was  all 
right,  and  said  that  they  would  guarantee  that  his  stock  could  be  safely 
transported  therein  to  their  destination  in  Georgia;  and  that  only  a  few 
minutes  after  the  stock  had  been  loaded  he  saw  the  leg  of  one  of  his  mules 
sticking  out  between  the  slats  some  four  or  five  feet  from  the  bottom  of  the . 
car;  that  the  slat  was  sawed  into  and  the  mule  released,  bot  that  when 
they  arrived  at  their  destination  in  Georgia  this  mule  had  a  broken  hip  and 
in  consequence  thereof  had  become  worthless,  and  that  several  slats  on  the 
oar  had  been  broken  and  nailed  up,  and  that  other  mules  were  considerably 
injured.  The  agent  of  the  company  denied  the  alleged  guaranty  of  the 
suiBciency  of  the  car,  but  testified  that  it  was  in  good  condition  and  that 
plaintiff  made  no  objection  to  it  when  it  was  pointed  out.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  9300,  and  a  reversal  is  asked » 
first,  because  the  court  erred  in  giving  to  the  jury  the  following  instruc- 
tion :  ''If  the  jury  believe  from  the  evidence  that  any  of  plaintiff's  stock 
motioned  in  evidence  were  injured  or  damaged  by  reason  of  a  defective  or 
unsuitable  car  furnished  by  defendant  for  shipment,  and  that  the  defendant 
guaranteed  that  the  car  was  safe;  and  that  plaintiff,  relying  on  the  guar^ 
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«Diy,  loaded  tbe  stook,  and  any  of  the  ttook  were  JDjnred  bynwaol^ 
defeotive  or  anitiltable  oooditioii  of  tbe  oar,  you  will  find  for  (bc>  p!£:!::i 
sticb  a  Sam,  not  ezoeediDg  1800,  ae  you  may  believe  from  tbe  eTideoar 
fnlly  oompenaate  blm  for  tbe  injury,  if  any,  to  tbe  stock.  Tbe  ddrsk 
is  not  responsible  for  any  injury  ooonrring  to  tbe  stock  bsjood  lal> 
unless  oaused  solely  by  reason  of  tbe  car  in  wb lob  they  wereabippedk:; 
defective  or  unsuitable." 

If  defendant  guaranteed  tbe  sufficiency  of  tbe  oar  for  tbe  porpcse  !- 
wbiob  it  was  to  be  used,  tbey  were  liable  for  tbe  damages  remltiof  ^ 
such  breaob,  wbetber  it  occurred  on  tbeir  own  ]]d«  of  road  or  &Ixr  u* 
-delivery  of  tbo  oar  to  tbe  connecting  lines  of  railway.  And  tbe  in£tr:tr.: 
is  based  wbolly  upon  tbis  tbeory,  and,  in  our  opinion,  aptly  ststte  tk  j« 
applicable  to  tbe  facts  in  issue  In  tbis  case.  It  concedes  defesdsDt'sci""': 
tion,  tbat  they  were  not  responsible  for  any  injury  oocurrlog  to  tbe  fx-i 
beyond  their  line,  unless  oaused  by  reason  of  tbe  defective  and  uiiss  ul* 
condition  of  tbe  car  exclusively. 

Upon  tbe  trial  tbe  defendant  offered  to  introduce  records  of  oqdk<-:« 
railway  lines  for  tbe  purpose  of  showing  tbat  the  stock  were  in  good  (^£- 
tion  when  tbey  arrived  at  Chattanooga,  Tenn.,  and  that  the  injuries  vi> 
received  after  the  oar  was  delivered  to  tbe  Southern  Railwaj  bufULt  a 
point.  In  our  opinion  this  testimony  was  properly  excluded.  T^  ^' 
<}om plain  that  the  trial  court  did  not  sustain  their  plea  of  limltatics  u -• 
suit  under  section  2616  of  tbe  Kentucky  Statutes,  which  providet  the:  ^> 
action  *  '  *  *  for  injuries  to  cattle  or  stock  by  a  railroad  *  *  *  ^^ '  ' 
oommenced  within  one  year  next  after  the  cause  accrued,  and  not  ^ 
after." 

This  is  not  an  action  for  tort,  but  for  a  breach  of  contract,  aod  tk«mn> 
relied  on  has  no  application.  The  limitation  to  actions  of  tbieohanct^f'^ 
regulated  by  tbe  provisions  of  section  8616,  and  must  be  brought  witki' •' 
years  after  the  accrual  of  the  right.  We  are,  therefore,  of  the  opinion 
the  trial  court  did  not  err  in  sustaining  a  demurrer  to  tbe  plea  of  liii^i-^ 
or  in  either  of  the  other  grounds  relied  on  for  a  reversal. 

Judgment  aflQrmed. 


t 


COMMONWEALTH,  BY.  &o.  v.    WILLIAMS'  ADM'X. 

(Filed  March  19,  1908— Not  to  be  reported.) 

G.  A.  Cassldy  for  appellants. 

L.  W.  Robertson,  Garrett  S.  Wall,  E.  L.  Wortbinffton  and  W.  D.  C    ' 
for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  same  question  is  presented  in  tbis  record  as  In  the  case  of  rcn- 
wealth,  By.  &c.  v.  Laura  G.  Collins,  ante,  ?043,  this  day  decided  " 
authority  of  that  case,  and  for  the  reasons  therein  stated,  tbe  judft^'-" 
reversed    and   the  cause   remanded   for  further  proceedings  ooBQStect "" 

that  opinion. 
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NELSON  COUNTY  ▼.  BABDSTOWN  AND  LOUISVILLE 

TUBNPIKB  GO. 

(Filed  Harob  80,  1908-Not  to  be  reported.) 

Appeals— Scbedole— If  a  eobedQle  for  a  partial  record  la  .not.  filed  wltblo 
DiDsty  days  after  tbe  ffrastiDff  of  tbe  appeal  Id  tbe  lower  oonrt,  tbe  appeal 
sbonld  be  dismissed.  Filing  tbe  partial  reoord  afterwards  will  not  onie  the 
defect. 

W.  S.  Pryor,  Ell  H.  Brown,  M.  Tewell  and  Nat  W.  Halstead  for  appellant. 

Geo.  S.  &  John  A.  Falton  and  John  S.  Kelly  for  appellee. 

Appeal  from  NelbOD  Circuit  Conrt. 

Opinion  of  tbe  court  by  Judxe  Paynter. 

Tbe  judgment  appealed  from  was  rendered  June  19,  IQOS.  Tbe  appeal  was 
granted  in  tbe  lower  court.  On  tbe  11th  day  of  December,  1902,  a  sobedule 
for  a  partial  reoord  was. filed  In  tbe  clerk's  office  of  tbe  clerk  of  tbe  circuit 
court,  siz  montbs  after  tbe  judgment  was  rendered.  Tbe  transcript  made 
pursuant  to  tbe  sebedule  was  filed  bereln  December  16,  1008.  On  tbls  state 
of  facts  a  motion  was  made  to  dismiss  tbe  appeal.  By  subsection  4  it  is 
provided  tbat  If  a  scbedule  sbowlng  wbat  parts  of  tbe  record  is  desired  is  not 
filed  witbin  ninety  days  after  tbe  granting  of  tbe  appeal  in  tbe  lower 
court  tbe  appeal  sball  be  dismissed.  If  tbe  appellant  bad  filed  a  complete 
transcript  of  tbe  reoord,  instead  of  tbe  partial  one,  tben  tbe  motion,  by 
autbority  of  Louisville  &  Nasbville  R.  B.  Go.  y,  Brloe,  88  Ky.,  210.  sbonld 
be  overruled.    As  only  a  partial  transcript  was  filed  tbe  motion  must  prevail. 

Tbe  appeal  is  dismissed. 


fpi]e  K^er^tacky  LjaW  Reporter 
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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


PITTSBURG,    CINCINNATI.  CHICAGO    &    ST.  LOUIS  BY.  CO.,  &o. 

V.  DODD,  &c. 

(Filed  Marcb  19,  1908.) 

* 

1.  Cod  tracts— Corporationa— Parties  to  actloDs— Tbe  Louisville  Bridge  Co. 
having  become  iuoorporated,  ooDstruoted  a  railroad  bridge  across  tbe  Ohio 
river  at  Louisville,  between  Kentucky  and  Indiana.  Tbe  capital  stock  paid 
in  was  $1,500,000;  the  bond  issue  was  $h0(),00O.  In  187:^  it  entered  into  a 
writifn  contract  with  the  J.,  M.  &  I.  K.  K.  Co.,  tbe  O.  &  M.  Ry.  Co.  and 
the  L.  &  N.  K.  R.  Co.  for  the  use  of  such  bridge  in  the  transportation  of 
its  trains,  freight  and  passengers  at  such  rates  as  the  briflge  company  might 
from  time  to  time  flz,  not  exceeding  in  the  aggregate  a  sum  sufficient  to  pay 
a  semi-annuul  dividend  of  0  per  cent,  to  the  stockholders  and  taxes,  cost  of 
operating  expenses  and  the  maintenance  of  the  bridge  company's  organiza- 
tion, but  it  was  provided  that  any  railroad  company  could  withdraw  from 
this  contract  by  giving  two  years'  notice  of  its  intention  to  do  so.  Under 
this  provision  the  ().  &  M.  Ry.  Co.  has  severed  its  connection  with  said 
contract.  The  J.,  M.  &  J.  R.  R.  Co.  has  been  purchased  by  tbe  appellant, 
P.,  C.  C.  &  St.  Ij.  Ry.  Co.,  now  designated  in  this  opinion  as  the  "Pan 
Handle. "  It  was  agreed  that  any  roads  that  might  afterwards  be  permitted 
to  use  said  bridge  should  not  he  admitted  on  terms  more  favorable  than 
specilied  in  Maid  contract.  The  "Mouon"  road  afterwards  was  granted  the 
use  of  said  bridge,  but  was  not  a  party  to  said  contract.  In  Ihliti  the  bridge 
company  reduced  its  dividends  from  4  per  centr.,  due  for  the  first  half  of  that 
year  to  %h-2  per  cent.,  and  for  the  year  1897  they  were  reduced  to  8  per  cent, 
semi-annually  a«id  a  similar  reduction  for  the  year  1898.  No  dividend  was 
declared  for  the  first  half  of  lh'^9.  Appellees  representing  about  700  shares  of  tbe 
capital  stock  in  the  bridge  couipuny,  out  of  an  issue  of  15,000  shares,  brought 
suit  against  the  bridge  company,  the  L.  &  N.  R.  R.  Co.  and  the  J.,  M.  &  I. 
B.  B.  Co.  and  the  Pan  Huiidie  road  to  compel  the  railroads  named  to  provide, 
and  the  bridge  company  to  collect  from  them,  a  snm  sufficient  to  pay  the 
deficit  in  dividends.  It  is  charged  that  the  contracting  railroad  companies 
failed  to  pay  all  the  taxes  assessed  against  the  bridge  and  were  then  in  de- 
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fault  OD  that  aooonnt  about  ISOO.OOO,  and  that  the  railroad  companiee  bad 
Illegally  and  fraudulently  dUtributed  and  appropriated  amons  tbemselvea 
about  $108,000  of  property  oonititutlng  that  much  of  the  capital  of  the  bridf^e 
company.  The  plaintiffs  sued  for  not  only  the  deficits  In  dividends  above 
named,  but  claimed  that  they  should  be  paid  13  per  cent,  for  all  the  time 
since  1877,  and  interest  on  deficits.  The  plaintiffs  allege  that  the  directors 
of  the  bridge  company  refuse  to  sue  to  redress  the  grievances  complained  of, 
and  will  not  and  ought  not  to  take  charge  of  this  litigation  becaufie  of  a  con^ 
fiict  of  interest  and  of  duties,  owing  to  their  being  also  directors  and  inter- 
ested  In  the  Pan  Handle  and  the  J.,  M.  &  I.  B.  R.  Co.  One  of  the  questions 
involved  on  this  appeal  Is  whether  the  minority  of  the  stockholders  have  a 
right  to  maintain  this  action.  Held— That  under  the  ordinary  rules  of  law 
governing  corporations  the  directors  alone  are  required  to  t.*.ke  all  steps  in- 
Tolvlng  the  interests  of  the  corporation  or  its  stockholders,  yet  upon  an  alle- 
gation of  fraud  on  the  part  of  the  directors,  or  upon  an  allegation  of  facts 
showing  that  the  directors  (who  are  also  directors  of  another  contracting 
corporation),  because  of  conflicting  interest  and  duty,  could  not  or  ought 
not  to  act  in  the  matter,  coupled  with  the  further  allegation  showing  ma- 
terial damage  to  the  complaining  stockholder  by  reason  of  the  transaction 
between  the  two  corporations,  a  court  of  equity  will  hear  a  single  stock- 
holder's complaint,  and  If  the  charges  be  sustained  by  the  proof  will  grant 
appropriate  relief.  In  this  action  a  cause  of  action  was  shown  against  the 
*'Pan  Handle. '•  If  the  directors  can  not  sue  the  L.  &  N.  R.  R.  Co.  without 
conflicting  with  Its  Interests,  as  directors  in  the  Pan  Handle,  then  a  suffi- 
cient reason  exists  for  permitting  the  minority  stockholders  to  sue  any  of 
the  parties  to  the  contract  in  place  of  the  directors. 

2.  Collection  of  dividends— Estoppel— The  stockholders  having  for  many 
years  acquiesced  in  the  action  of  the  directors  of  the  bridge  company  in  col- 
lecting money  from  the  railroad  companies  to  enable  it  to  pay  a  semi-annual 
dividend  of  4  per  cent,  instead  of  6  per  cent.,  as  required  by  the  terms  of  the 
contract,  are  now  estopped  to  claim  more  than  4  per  cent,  semi  annual  divi- 
dend. 

8.  Misappropriation  of  capital  stock— Appellees  claim  that  the  appellants 
and  other  railroad  companies  appropriated  to  their  own  use  about  $108,000 
of  the  capital  stock  of  the  bridge  company.  This  amount  is  made  up  of 
about  $87,518.05,  .is  a  balanoB  realized  from  the  proceeds  of  the  capital  stock; 
also  about  $10,000  realized  from  sale  of  right  of  way  under  the  northern  abut- 
ment;  also  from  a  sale  of  10l<i  acres  of  land  conveyed  to  J.,  M.  &  I.  R.  R. 
Co.,  amounting  to  $107,7y8.1)(),  all  of  which  was  placed  in  the  sinking  fund. 
Held— That  the  expenditure  of  120,000  for  fender  piers  and  the  draw  span. 
$;ifi,n4().r)7,  were  properly  paid  ont  of  the  sinking  fund  as  they  were  necessary 
permanent-!  improvemencfi.  and  the  residue  ol  said  fund  was  expended  for  the 
benefit  of  said  bridge  company  with  the  acquiescence  of  the  stockholders. 

4.  Fraudulent  conveyances— Conveyance  without  authority  of  corporation 
-Statute  of  IlmltatiuD— The  petition  seeks  to  have  tbe  conveyance  of  the 
10^'n  acres  of  land  to  the  J.,  M.  &  I.  R.  R.  Co.  set  aside  as  ultra  vires  and  in 
fraud  of  the  rights  of  the  stoc^kholders,  to  which  the  statute  of  limitatioD 
of  ten  years,  as  provided  by  section  2619,  Kentucky  ^Statutes,  is  interposed 
as  a  defense.  Held— That  the  directors  exceeded  iheir  powers  in  conveying 
Hnid  property  to  the  J.,  M.  &  I.  R.  H.  Co.,  and  same  is  void,  and  same 
should  be  cancelled  upcm  the  bridge  company  refunding  the  consideration 
l)ai(1.  The  deed  tn  the  railroad  company  was  incompatible  with  its  posses- 
sion. It  was  hostile  to  the  title  by  which,  and  under  which,  it  had  been  let 
into  the  possession.     The  relation  between  the  parties  was  akin   to  that   of 
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landlord  and  tenant,  and  the  ftatnte  of  limitation,  therefore,  preaented  no 
tlefense  to  the  recovery  sought. 

6.  Liability  of  railroad  companiei  to  pay  deflclenoy  of  diyldenda— De- 
fendant railroad  oompanles  are  liable  to  provide  an  Inoome  from  tolls  sniB- 
tilent  to  pay  the  full  dividend  of  4  per  cent,  semi  annually  for  the  years  in 
litigation,  and  the  lower  court  properly  apportioned  the  liability  between 
them. 

6.  Contribution  to  pay  judgment  of  L.  &  N.  R.  R.  Co.— The  L.  &  N.  B. 
R.  Co.  obtained  a  judgment  aKainstihe  bridge  company  for  about  1168,000  for 
amount  paid  over  and  above  its  proper  assessment,  and  the  other  railroad 
companies  should  con  tribute  to  the  payment  of  said  judgment,  interest  and 
costs.  But  the  liability  of  said  railroads  are  not  to  be  increased  on  account 
of  a  loRS  of  oollections  from  the  *'Monon"  and  '*Air  Line"  companies  on  ao* 
count  uf  insolvenuy.  These  liabilities  are  to  be  treated  as  If  they  had  been 
collected  by  the  bridge  company  and  then  lost. 

7.  Termination  of  contract— Appellant,  the  ''Pan  Handle"  road,  termi- 
nated the  contract  on  September  25,  1899,  by  having  given  the  notice  stipu- 
lated in  the  original  agreement. 

Lawrence  Maxwell  for  P.,  C,  C.  &  St.  L.  Ry.  Co. 

Helm,  Bruce  &  Helm  for  L.  «&  N.  R.  R.  Co. 

J.  C.  Dodd.  Harris  &  Marshall.  Kohn,  Baird  &  Spindle  and  Hazelrigg  do 
</henanlt  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division.  ^_j 

Opinion  of  the  court  by  Judge  O'liear. 

The  Louisville  Bridge  Co.  was  incorporated  by  an  act  of  the  legislature  In 
185(5,  with  authority  to  build  a  railroad  toll  bridge  across  the  Ohio  river  at 
Louisville.  The  ))rldge  was  not  built  and  completed  till  about  1870.  The 
charter  of  the  bridge  company  authorised  it  "to  contract,  at  an  agreed  sum 
or  ratts  with  any  railroad  company,  chartered  by  the  State  of  Kentucky,  or 
any  other  State  of  the  United  Semites,  for  the  annual  use  of  said  bridge  by 
the  wirs,  or  for  the  purposes  of  said  railroad  company." 

This  bridge  was  built  from  stock  suliBcrlptions  and  the  proceeds  of  an 
issue  of  mortgage  bonds.  The  capital  stoek  puid  in  was  $1,500,000;  the  bond 
issue  was  #h()i),OU).  When  this  bridge  was  built  there  was  no  other  railroad 
bridge  across  the  Ohio  river  below  Cincinnati.  Then  the  only  railroad  con- 
necting with  it  from  the  south  was  ap])ellant,  Louisvillti  &  Nashville  R.  R. 
The  only  railroad  connecting  from  the  north  were  the  Jeffersonville,  Mad- 
isoo  (S:  Indianapolis  H.  K. ,  and  the  Ohio  ^  Mississippi  Ky.  (the  latter  by 
way  of  using  tbe  approach  owned  by  the  former).  The  bridge  was  con- 
structed exclusively  for  railroad  traflfic.  Tbe  bridge  company  owned  no 
rolling  stock,  and  has  never  owned  or  operated  any. 

On  June  5,  IbTiJ,  the  Louisville  Bridge  Co.  (hereinafter  referred  to  as  the 
bridge  comijany),  the  .TelTersonville,  Madison  <Sc  Indianapolis  R.  R.  Co..  the 
Ohio  «S.-  Misslshippi  Ry.  Co.,  and  the  Louisville  &  Nashville  R.  R.  Co.  en- 
tered into  a  contract,  per])etiial  except  as  it  might  be  terminated  by  the 
4)arties  according  to  its  terms,  by  which  the  railroad  companies  agreed  to 
pass  over  the  bridge  their  trallic  destined  to  cross  the  Ohio  river  at  or  near 
Louisville,  and  to  pay  for  this  privilege  such  rates  per  engine,  per  car,  ner 
4on  and  per  passenger  as  the  bridge  company  might  from  time  to  time  fix. 
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sot  exceeding  Id  the  aggregate  a  sam  sufSoleDt  to  pay  a  certain  fixed  fn^ 
oozne  to  its  stookbolders,  and  taxei,  cost  of  operating  expenses  and  th» 
maintenance  of  tbe  bridge  company's  organization.  It  was  not  agreed,  and 
ooald  not  have  been,  by  tbe  bridge  company  tbat  tbe  contracting  railroadi^ 
were  to  bave  tbe  exclusive  rigbt  of  passage  over  the  bridge;  on  tbe  contrary^ 
It  was  expressly  stipulated  tbat  tbe  bridcre  company  mlgbt  admit  any  other- 
railroad  or  railroads  to  tbe  same  privileges  as  by  tbe  contract  were  accorded 
to  the  then  contracMnt;  roads,  but  upon  terins  no  more  favorable.  As  thift. 
contract  is  at  the  foandatlon  of  this  lltlgaMoQ.  aLd  its  construction  and  ap- 
plication are  iuvolved,  it  is  set  out  at  leniu^th  : 

"Agreement   made   this  &tb   day   of   .Tune.  1873.   betw(>en    tbe  Louisville 
Bridge  Co. .  party  to   the   first   part,  tbe  JefTHrsouville,  Madison   &s  Indian* 
apolis  H.  K.  Co.,  party  of  tbe  second  part,  tbe  Ohio  &  Mississippi  Ky.  Co., 
party  of  the  third  part,  and  tbe  Louibvllle  &  Nashville  B.  R.  Co.,  party  or 
tbe  fourth  part,  witnesseth  : 

"Whereas,  the  first  party  owns  the  bridge  over  tbe  Ohio  river  at  Louis- 
ville, between  the  Commonwealth  of  Kentucky  and  tbe  State  of  Indiaiia.. 
with  the  approach  thereto  on  tbe  south  or  Kentucky  side  thereof,  its  rnpital 
stock  btiing  $1,500,000,  and  its  mortgage  debt  1800,000,  bonds  for  said  debt 
being  Issued  for  $1,000  each,  dated  the  Ist  day  of  December,  IbCS,  and  pay- 
able twenty  years  after  said  date,  with  interest  at  7  per  cent,  per  auiium, 
payable  beml-annually  in  gold  on  the  Ist  day  of  June  and  tbe  1st  day  of 
December,  principal  and  interest  payable  at  the  Bank  of  America,  Kew 
York  City;  and  whereas,  the  second  party,  owns  the  approach  to  said 
bridge  on  the  north  or  Indiana  side  thereof  and  the  railroad  connecting 
therewith;  and  wberoas,  the  third  party  owns  a  railroad  connecting 
with  tbe  railroad  of  the  party  of  tbe  second  part  at  or  near  tbe  north  end  of 
said  approach;  and  whereas,  the  party  of  tbe  founh  part  owns  a  railroad 
terminating  In  the  city  of  Louisville  and  connecting  with  tbe  track  over 
and  across  the  said' bridge. 

"Now  this  agreement  witnesseth  :  In  consideration  tbat  tbe  second,  third, 
and  fourth  parties  agi^e  refept^ctively  to  use  said  bridge  as  Is  hereinafter 
covenanted,  the  first  party  hereby  covenants  and  agrees  jointly  and  severally 
with  the  second,  third  and  fourth  parties,  their  Buccessors  and  asFigns,  re« 
spectively,  that  tbe  tolls  and  charges  over  and  for  the  use  of  said  bridfte  and 
its  tracks,  owned  by  the  first  party,  in  tne  transportation  of  freights,  pas- 
sengers, mails  and  other  goods  received  fiom  or  delivered  to  tbe  roads  of 
said  second,  third  and  fourth  parties,  per  ton,  and  per  passenger  or  per  car, 
engine  or  other  means  of  transfer  over  said  bridge,  shall  be  fixed  on  signing 
this  agreement,  and  shall  not  be  in  exeess  of  a  toll  or  charge  sufficient  to 
produce  in  the  aizgregate  a  sum  equal  to  the  cost  and  expense  of  keeping  in 
repair  and  taking  care  of  said  bridge  and  tbe  said  approach  owned  by  the 
first  party  paying  a  dividend  semi-annually  of  6  per  cent,  on  said  capital 
stock  of  11,500.000,  the  interest  upon  tbe  said  bonds  as  tbe  same  matures  and 
becomes  payable— a  sinking  fund  sufficient  to  pay  ofi  said  bonds  of  1800, OOCK 
at  maturity,  the  amount  necessary  to  keep  up  the  corporate  organisation  of 
tbe  party  of  tbe  first  part,  with  its  proper  officers  and  servants,  and  sneh 
taxes  as  may  be  chargeable  against  such  bridge  nompany  on  said  bridge  oi^ 
other  property  pertaining  thereto  or  otherwise;  and  It  is^uoderatood  and 
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vinttially  agreed  that  said  charges  aod  tolls  shall  from  jear  to  year  be  re- 
-^uoed  in  proportion  to  the  redaction  of  interest  on  ^aid  bonds  by  the  opera- 
tion of  said  sinking  fund;  and  that  said  tolls  and  charges  shall  always  be 
the  same  to  each  of  the  second,  third  vand  fourth. parties,  and  that  the  tolls 
«Dd  charges  to  other  railroad  companies  for  like  use  of  said  bridge  and  the 
•pproaob  owned  by  the  first  party  shall  not  be  less  than  those  charged  to  or 
incurred  by  the  parties  hereto. '  And  all  such  tolls  and  charges  paid  by  other 
railroads  or  railroad  companies  shall  be  applied  to  and  form  a  part  of  the 
land  hereinbefore  provided  for  the  payment  of  expenses,  sinking  fund,  in- 
terest, dividends  and  taxes  the  same  as  if  paid  by  the  second,  third  and 
fourth  parties.' 

**Sec.  2.  The  first  party  shall  keep  in  repair,  maintain  and  renew  the  said 
bridge  and  its  appurtenances,  and*  the  tracks  and  approach  thereto  owned 
by  the  first  party.  If,  however,  said  bridge  or  its  appurtenances  shall  be 
tnjured  by  floods,  ice,  or  other  casualty,  or  by  orystalization  of  the  iron,  or 
5>ther  inherent  decay,  so  as  to  render  same  useless  or. dangerous,  and  it  shall 
become  necessary  to  rebuild  the  whole,  or  any  material  part  thereof,  involv- 
ing an  expenditure  greater  than  oould  be  realized  from  a,  judicious  amount 
tif  on rrent  rates  and  charges,  then,  and  in  every  such,  case,  it  is  mutually 
•greed  between  the  parties  that  the  first  party  shall  issue  bonds,  secured 
by  mortgage  on  said  bridge  and  its  appurtenances  and  appendages  owned 
by  the  first  parky,  at  a  rate  of  interest  not  exceeding  7  per  cent,  per  annum 
In  gold,  i>ayable  semi-annnally,  principal  payable  in  forty  years,  and  to  an 
•mount  sui19cient  to  yield  a  fund  equal  to  tbe  expenses  of  renewing  and  re- 
pairing said  bridge,  and  the  proceeds  of  said  bonds  shall  be  applied  to  that 
purpose,  in  which  event  the  tolls  and  charges  for  the  use  of  said  bridge,  as 
hereinbefore  provided,  shall  be  increased  so  as  to  cover  and  provide  for  the 
payment  of  the  interest  on  said  bunds,  and  a  sinking  fund  to  retire  and  take 
op  said  bonds  at  maturity. 

**Sec.  8.  In  consideration  of  the  premises,  the  second  and  third  parties 
each  severally  covenant  for  Itself,  its  successors  and  assigns  with  the  first 
party,  its  successors  and  assigns,  that  it  will  pass  over  the  said  bridge  all 
the  freight,  passengers,  mails,  express  matter,  and  other  goods  carried  on 
and  over  their  roads  to  and  from  Louisville,  and  to  and  from  points  which 
require  their  passage  over  tbe  Ohio  river  at  or  near  Louisville  during  the 
«xisteixce  of  this  agreement,  and  will  pay  punctually  to  the  party  of  tbe  first 
part  tbe  tolls  and  charges  hereinbefore  provided  for  the  use  by  them  respec- 
tively of  said  bridge  and  the  tracks  and  approaches  thereto,  owned  by  the 
first  party ;  and  the  party  of  the  fourth  part,  for  itself,  its  successors  and 
•■signs,  covenants  with  each  of  the  parties  of  the  first,  second  and  third 
parts,  their  respective  successors  or  assigns,  that  it  will  deliver  to  said  party 
of  tbe  first  part,  to  be  passed  over  said  bridge,  or  to  the  parties  of  the  second 
or  third  parts,  or  to  such  other  railroad  company  or  companies  as  may  for 
the  time  being  be  transporting  freight,  passengers,  mails,  express  matter 
•«nd  other  goods  over  the  said  bridge,  all  the  freight,  passenger,  mail,  ex- 
press matter,  and  other  goeds  carried  on  and  over  its  road,  or  any  part 
thereof,  destined  for  Jeflersonville,  in  the  State  of  Indiana,  or  any  other 
points  which  require  their  passage  over  the  Ohio  river  at  or  near  Louisville, 
'Coring  the  existence  of  this  agreement,  and  will  charge  on  such  traffic,  in 
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addition  to  its  rates  for  transportatioDiservioe,  the  then  established  rates  o^ 
loll  and  obargei  hereinbefore  provided  for  the  ose  of  said  bridge  and  ap- 
proaches, and  punctually  pay  the  said  tolls  and  charges  to  the^ilrst  party. 

"Sec.  4.  In  consideration  of  the  premises  aforesaid,  and  in  consideralloi^ 
of  the  ownership  and  inyestment  made  by  the  second  party^ln,  and  its  ood- 
trol  of,  said  approach  to  said  bridge,  at  the  north  end  thereof,  the  third 
party  hereby  covenants  and  agrees  with  the  second  party,  to  use  said  ap-- 
.proaeh  to  said  bridge,  from  the  existing  point  of  conneotion|between  thetr- 
respeetiTe  roads,  or  such  other  point  as  may  hereafter  be  agreed  on  by  tba- 
■aid  two  parties  in  going  to  and  from  said  bridge  with  the  oars,  enginea. 
and  trains,  or  other  means  of  transporting  freight,  passengers,  malls,  ez^ 
press  and  other  goods  over  its  railroad,  destined  to  and  from  lionisrille,  and. 
to  or  from  points  at  or  near  Lonlsville  dnring  [the  cTistenoe  of  this  agree- 
ment.   It  is,  howcTer,  mutually  understood  and  agreed  that  all  the  said 
trains,  oars  and  engines  passing  oyer  said  approach  and  OTer  said  bridge 
are,  and  shall  be,  under  the  control  and  dlrectign  of  the  second  party,  and 
that  whatCTer  rules  are  presoribed  for  the  goTernment  of  the  trains,  oara. 
and  engines  of  the  second  party  in  the  premises,  shall  be  equally  applloabla 
to  the  trains,  cars  and  engines  of  the  third  party,  each  being  dealt  with 
alike.    It  is.  however,  further  mutually  understood  and  agreed  between  th» 
second  and  third  parties,  that  so  long  as  the  passenger  trains  of  the  party  of 
the  second  part  are  run  to  and  from  said  city  of  Louisrille  with  the  proper 
train  engines  of  the  second  party,  the  passenger  trains  of  the  third  party 
may  also  be  so  run  by  its  own  proper  train  engines.    But  whenever,  lo  the 
opinion  of  the  second  party,  the  trains  of  the  parties  can  not  be  so  run  with 
safety,  the  second  party  shall  set  apart  a  suiBoient  number  of  engines  for- 
that  service.    The  freight  trains  and  freight  oars  of  the  parties  shall  be  mn 
over  said  approach  and  said  bridge,  to  and  from  Louisville,  with  the  enginea 
of  the  second  party  set  apart  for  that  service,  and  the  second  party  herebj 
covenants  to  furnish  all  needful  and  suiBoient  engines  for  the   eervloe  here- 
inabove loentloned,  and  at  all  times  to  transfer  with  the  snme  promptnesa 
and  care,  over  the  said  approach  and  bridge,  the  trains,  cars,  engines  and 
traflSo  of  the  parties  of  the  third  and  fourth  parts,  received  from,  or  to  b» 
delivered   to,  the  roads  of  the  parties  of  the  third  and  fourth  parts  that  it 
does  the  trains,  oars,  engines  and  traffio  reoeived  from,  or  to  be  delivered  to, 
its  own  road,  the  intention  being  that  each  of  the  parties  shall  enjoy  equal 
facilities  over  said  approach  and  bridge. 

"For  the  services  aforesaid*  of  the  said  engines  of  the  necond  party,  and 
the  oonductlng  and  management  of  the  same,  and  of  the  cars,  trains  and 
business  over  said  approach  and  bridge,  the  necond  party  shall  be  allowed  a 
reasonable  oompeasatioD,  to  be  fixed  on  signing  this  agreement,  to  be  ap> 
portlonecf  between  the  parties  berHto  in  proportion  to  the  service  to  each,  per 
ton  and  per  passenger,  or  per  car,  engine  or  other  means  of  transfer,  aa 
the  parties  may  hereafter  agree. 

"In  respect  to  the  use  by  the  third  party  of  the  approach  to  said  bridge, 
owned  by  the  second  party,  on  the  north  side  of  said  bridge  from  the  point 
of  connection  made  therewith  by  the  third  party,  the  party  cif  the  third  part 
hereby  covenants  and  agrees  to  pay  the  second  party  6  per  cent,  per  annum 
on  the  actual  cost  of  the  right  of  way,  the  oonstruotion  of  the  same  and  the 
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value  of  the  raperstmotiire  tbereoD,  which  cost   and  value  are  together 

asiumed  at ~  dollars,  and  aleo  pay  is  proportioD  to  use  the  ezpeuses 

of  keeping  up  and  maintaining  and  renewing  same.  If  any  of  the  parties 
hereto,  and  in  interest,  can  not  agree  as  to  the  oompensation  or  rule  of  ap- 
portionment for  said  engine  servloe  and  management  of  trains,  or  upon  the 
expense  or  rule  of  apportionment  of  the  expenses  relating  to  said  approach , 
or  the  cost  and  value  of  said  roadway  and  track,  as  above  provided,  then 
each  of  the  two  parties  in  interest  may  select  one  referee  to  detenatne  the 
difference,  and  if  said  referees  can  not  agree,  an  umpire  may  be  chosen  by 
them,  and  their  decision,  or  a  majority,  shall  eonolnde  the  matter.  If  either 
party  fail  to  appoint  a  referee  as  aforesaid  within  thirty  days  after  written 
notice  to  make  such  appointment,  the  referee  appointed  by  the  party  not  in 
default  shall  appoint  the  referee  for  the  defaulting  party,  and  the  two  shall 
proceed  to  determine  the  matter  or  appoint  an  umpire.  No  person  shall  be 
qualified  to  act  as  umpire  or  referee  except  disinterested  persons  of  eziwri- 
ence  and  skill  in  railroad  management.    The  parties  mutually  covenant  to 

r 

perform  the  awards. 

"Any  of  said  parties  in  interest,  after  the  expiration  of  six  months  from 
the  time  such  agreement  for  said  oompensation  for  said  services  and  ex- 
penses is  made,  or  six  months  after  such  award,  may  then,  and  semi-an- 
nually thereafter,  upon  thirty  days'  previous  notice  in  writing  to  the  other 
party  in  interest,  require  said  compensation  to  be  readjusted,  and  if  they 
can  not  agree  upon  the  terms  of  such  readjustment,  the  same  may  be  re- 
ferred to  and  determined  by  arbitrators  as  hereinbefore  provided;  but  no 
readjustment  shall  be  made  of  the  rate  of  interest  to  be  paid  for  the  cost  of 
such  approach  to  said  bridge. 

'*Seo.  6.  Accounts  of  all  expenditures,  tolls  and  charges  and  payments  re- 
quired by  the  terms  of  this  agreoroent  shall  be  kept  by  the  party  authorised 
by  this  agreemeot  to  charge  the  same  against  either  of  the  parties  hereto. 
The  account  of  tolls,  however,  to  be  kept  by  the  respective  parties  charge- 
able therewith,  and  all  such  accounts,  shall  be  rendered  to  the  proper  parties 
during  the  month  next  succeeding  the  accruing  of  the  items  thereof,  and 
the  same  shall  be  settled  and  paid  within  thirty  days  after  the  rendition  of 
each  monthly  account. 

"Sec.  6.  If  it  Is  found  during  the  month  of  May  or  November  In  any  year 
that  the  tolls  and  charges  hereiu  provided  are  not  sufllclent  to  meet  the  said 
interest  and  dividend  due  the  first  day  of  the  next  succeeding  month,  the 
parties  of  the  r^econd  ard  third  parts  each  covenant  and  agree  separately 
with  the  first  party,  and  mutually  covenant  each  with  the  other  to  advance 
and  pay  the  deficit  immediately,  and  prorate  accordlug  to  the  aggregate 
amount  of  tolls  and  charges  for  the  use  of  said  bridge  against  each  for  the 
then  current  six  months.  The  sHid  advance,  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum,  shall  be  refunded  by  the  first  party  out  of  the 
tolls  first  thereafter  accruing. 

"Sec.  7.  This  agreement  shall  take  effect  on  the  1st  day  of  July,  A.  D., 
1873,  and  the  first  semi-annual  interest  on  said  mortgage  bonds  of  the  first 
party  and  the  first  semi-annual  dividend  on  the  capital  stock  of  the  first 
party  provided  for  by  thi-i  agreement,  shall  be  payable  on  the  Ist  day  of 
December,  A.  D. ,  1872,  and  the  1st  of  January,  A.  IJ.,  1873.  respectively,  and 
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semi-annually  thereafter.  If  any  difference  shall  arise  between  the  parties, 
or  any  of  them,  as  to  the  constraction  of  any  of  the  provisions  of  this  con- 
tract or  thQ  niode  of  performance,  the  same  shall  be  submitted  to  arbitrators, 
the  quallfip^tion  of  arbitrators  and  an  umpire,  and  the  obligation  to  per- 
form the  award  ^  by  them  made  to  be  the  same  as  hereinbefore  provided  in 
section  4. 

"This  contract  shall  continue  in  force  and  In  operation  until  it  shall  be 
terminated  by  some  one  of  the  parties  thereto  giving  notice  in  writing  to 
the  qther  parties  of  its  eleotion  to  terminate  the  same  at  the  expiration  of 
two  years  from  the  giving  of  such  notice,  at  the  expiration  of  which  two 
years  the  sanie  shall  terminate  as  to  all  the  parties  thereto  included  in  suoh 
Dolfioe. 

"In  witness  w)iereof,  each  of  the  parties  has  hereto  set  its  corporate  seal, 

and  has.  caused  these  presents  to  be  duly  signed  by  its  president,  the  day 

and  the  y.ear  first  before  mentioned.*' 

(Signed.) 

In  1883  two  other  proads  were  admitted  by  the  bridge  company,  upon  terms 
substantially  identical  (save  as  lo  amount  of  dividends  to  be  provided  for 
stockbolders,  the  rate  being  in  these  contracts  stated  at  8  per  cent.,  payable 
semi-annually),  being  the  Louisville,  New  Albany  &  Chicago  By.  Co.  (in 
the  record  called  the  "Monon"),  and  the  Louisville,  Evausville  &  St.  Louis 
R.  R.  Co.  (called  the  "Air  Line.") 

Since  1877  the  bridge  company  has  exacted,  and  the  railroads  have  pro- 
vided,  only  8  per  cent. ,  payable  semi-annually  as  a  fund  for  dividends  to 
stockholders  upon  the  capital  stock  of  81,600,000.  The  Ohio  &  Mississippi 
By.  Co.  has  long  since  ceased  to  use  the  bridge  under  the  contract,  having 
availed  itself  of  tbo  privilege  to  terminate  its  connection  upon  notice  as  is 
therein  provided.  The  JeflerRonvllle,  Madison  &  Indianapolis  R.  R.  has,  by 
lease  and  jconsolidntion,  become  a  part  of,  and  is  now  operated  aq,  the  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  By.  Co.  (In  the  record  called  the 
"Pan  Handle"),  the  latter  having  taken  over  the  property  of  the  former 
and  assumed  its  plaoe  under  the  contract  in  suit.  The  L.,  N.  A.  &  C.  By. 
has,  by  insolvency,  changed  hands,  and  is  now  operated  by  the  Chicago, 
Indianapolis  &  Louisville  R.  R.  Co.  The  latter  is  not,  and  has  not  been,  a 
party  to  the  contract  sued  on. 

In  1896,  because  of  lack  of  funds,  the  bridge  company  reduced  its  dividends 
from  4  per  cent.,  due  for  the  first  half  of  that  year,  to  2>^  per  cent.;  and  for 
the  yenr  18^7  they  were  reduced  to  3  per  cent,  semi-annually,  and  a  similar 
reduction  for  the  year  18^8.    No  dividend  was  declared  for  the  first  half  of  1899. 

This  suit  is  by  appellee,  .John  L.  Dodd,  and  others,  representing  about  700 
shares  of  the  capital  stock  in  the  bridge  company  out  uf  an  issue  of  15,000 
shares,  against  the  bridge  company,  the  Louisville  &  Nashville  R.  R.  Co., 
and  the  Jeflersonville,  Mad.  &  Ind.  R.  R.  Co.  (the  B.,  O.  &  S.  W.  as  suc- 
cessor of  O.  &  M.  R  R.Co.  sued,  but  not  Involved  on  this  appeal)  and  the 
Pittsburgh.  Cincinnati,  Chicago  &  St.  Louis  B.  R.  Co.,  tooompel  the  rail- 
roads named  to  provide,  and  the  bridge  company  to  collect  from  them,  a  sum 
sufficient  to  pay  the  deficit  in  dividends  just  mentioned. 

It  Is  also  alleged  that  the  contracting  railroads  have  otberwiae  broken 
their  contracts  In  failing  to  pay  all  the  taxes  asseesed  against  the  bridge. 


p.,  0.,  0.  'A   ST,  li.  RY.  00.,  &0.  V.  DODD,  &0.         2065 

and  were  then  Id  default  on  that  account  about  1200,000  to  the  olty  of  Louis- 
ville; and  that  the  railroad  companies  bad  Illegally  and  fraudulently  dis- 
tributed and  appropriated  among  themselves  .-about  .iiP8,0OQ  of  property, 
constituting  that  much  of  the  capital  of  the  bric^ce  oompany,  and  for  other 
alleged  dereHctions,  all  of  which  will,  be  particularly  noticed  ^and  treated  of 
below.  The  plaintiffs  sued  for  not  only  the  deAoits  above  named,  but 
claimed  that  they  should  be  paid  12  per  cent,  for  all  the  tim^  since  1S77,  and 
Interest  on  the  deficits.  "  -  « 
In  fine  their  claims  are  as  follows : 


<  _  • 


1.  For  deflolt  in  6  percent,  dividends,  semi-aiODiial  and  intefeflt.  ^.889,876  00 

li.  Capital'  appropriated,  wi th  interest 448,848  86 

S,  To  have  reoonveyed  to  the  bridge  company  a  lot  of  10 ^  aofes 

of  land,  on  which  fs  built  the  northern  approach  to  the 

bridge. 
4.  Taxes  due  by  the  bridge  company. 900,002  98 

Total  {not  valuing  the  1014  acres  of  land) 1*3.882.73)0  02 


The  record  made  up,  comprising  several  thousand  pages,  is  unnecessarily 
large,  for  there  is  little  or  no  dispute  concerning  the  facts.  The  principle 
controversies  over  the  facts  relate  to  their  application  or  interpretation. 
Indeed  no  witness  is  living  who  participated  in  the  execution  of  the  con- 
tract, at  least  none  is  introduced  or  mentioned  as  llviDg.  The  methcd  of 
dealing  between  the  railroads  and  the  br)dge  coiupany  from  the  ninklng  of 
the  contract,  are  shown  principally  by  the  books  kept  by  the  bridge  com- 
pany. . 

There  are  but  few  provisions  of  this  contract  which  have  not  been  either 
altered  by  agreement  or  long  acquiescence  of  the  parties,  or  by  construction 
placed  upon  it  and  carried  into  effect  In  innumerable  and  almost  daily 
transactions  for  nearly  twenty-five  years,  making  it  to  read,  as.  thus  altered 
and  practically  construed,  different  from  what  would  probably  have  been 
the  Judicial  Interpretation  of  the  terms  of  the  instrument  as  a  matter  of 
original  impression. 

This  suit  is  brought  by  the  minority  stockholders  of  the  bridge  company 
because  they  aver  that  the  directors  of  the  company  refuse  to  sue  to  redress 
the  grievances  to  the^conipany  complained  of,  and  will  not.  and  ought  not, 
take  charge  of  this  litigation  because  of  a  conflict  of  interest  and  of  duties, 
owing-  to  their  being  also  directors,  and  interested  in  the  P. ,  C,  C.  &  St. 
Ii.  H.  B.  Co.  and  the  J.,  M.  &  I.  R.  R.  Co. 

The  circuit  court  granted  plaintiffs  relief  in  part  only.  The  P..  C,  C.  & 
St.  L.  R.  B.  Co.  and  the  L.  &  N.  R.  B.  Co.  have  appealed,  and  the  minor- 
ity stockholders,  represented  by  the  plaintiffs  below,  have  prosecuted  a 
cross  appeal. 

THE    BIGHT    OF    MINOBITY    STOCKHOLDERS    TO    MAINTAIN    A 

SUIT  FOR  THE  CORPORATION. 

The  first  question  naturally  presented  Is  the  right  of  minority  stockhold- 
ers of  a  corporation  to  maintain  suit  on  its  behalf.    Qenerally  such  a  sul 
can  sot  be  so  maintained.    The  management  of  a  corporation's  affairs,  in- 
volving exercise  of  judgment  and  policy,  are  by  law  comioitted  to  a  govorn- 
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!ng  body,  .usually'  styled  a  board  of  dlreotort.  Tonoblnic  all  fhlngs  tbat  tb» 
corporation  miffbt  lawfully  do,  their  ditoretioo  and  acts  are  ooDcluiiTely 
deemed  to  be  those  of  the  oorporation.  Such  are  called  intra  Tires  aoti. 
The  oonrts  neither  can  nor  should  undertake  to  control  or  interfere  with 
tbeir  exercise.  But  there  are  admitted  exceptions  to  the  general  rule,  tbst 
the  acts  of  the  directors  are  the  acts  of  the  oorporation,  and  can  not  be  lo> 
terferred  with  by  the  courts  at  the  complaint  of  stockholders,  which  are  ss 
well  established  perhaps  as  the  rule  itself.  If  the  directors  have  done,  or 
are  about  to  do  some  act  ultra  Tires,  the  suit  of  a  minority  stockholder  will 
be  entertmined  to  preTcnt  or  redress  It.  Or,  If  the  directors  are  guilty  of 
fraud,  or  are  committing  a  breach  of  trust,  as  against  the  oorporation,  the 
right  of  the  stockholder  to  sue  is  recognised  in  this  oountry.  Whether  the 
fraud  or  breach  of  trust  must  iuTolTc  moral  turpitude  on  the  part  of  the 
directors,  the  courts  do  not  seem  to  be  of  one  mind.  It  is  our  opinion  that 
It  is  muoh  the  same  thing  to  the  oorporation,  whether  the  wrongful  act  flows 
from  an  Improper  motiTc,  or  from  such  acts  themselTCS  so  wrong  in  the  eyes 
of  the  law  that  the  improper  motlTe,  that  is  an  ingredient  of  fraud,  is  im- 
puted to  it. 

In  the^mse  at  bar  the  holders  of  the  majority  of  the  stock  of  the  bridge 
company  are  also  owners  of  a  majority  of  the  stock  of  the  **Pan  Handle"' 
R.  R.  The  same  TOtes  elect  the  board  of  directors  or  managers  of  each  cor- 
poration. They  Fslect  the  same  persons  to  fill  these  places  in  each  board. 
If  there  Is  a  misuoderstanding  between  the  two  corporations,  Ic  must  be 
solved  substantially  by  one  and  the  same  set  of  representatiTCS,  constituting 
complainants,  defenders  and  trieis  of  the  fact.  The  reason  of  the  rule  mak- 
ing the  judgment  of  the  directors  that  of  the  oorporation  depends  in  lar^e 
part  upon  their  having  been  selected  by  the  stockholders  as  their  represent- 
atives, or  proxy,  in  that  matter  that  their  wills  being  free  as  would  be  the 
principals,  expediency  favored  the  reoognitlon  of  their  act  as  that  of  the 
prinoipali,  the  stockholders.  But  where  the  directors  can  not  act,  and  where 
every  presumption  founded  in  reason  and  ascribed  by  the  law  to  tbeir  acts, 
is  resolved  at  once  into  a  doubt,  the  reason  of  the  rule  fails,  and  the  rule 
itself  roust  cease.  The  directors  need  not  be  dishonest.  It  is  enough  if 
their  sitaation  is  suob  that  by  reason  of  uoufliot  of  interest  they  can  not,  or 
should  not,  act. 

Under  this  applieation  of  the  rule  discussed  it  does  not  follow  that  every 
ooDtract  entered  Into  between  two  corporutlons  having  directors  in  common 
is  void,  or  even  that  it  may  be  set  aside  upon  the  complaint  of  a  single 
stockholder  for  that  fact  alone.  (Roberts  v.  Washington  Nat.  Bank,  U 
Wash.,  550;  40  Pftc.  Rep.,  'J-35,  and  notes,  2  Am.  &  Eng.  Deo.  Equity,  27S- 
284. )  We  go  no  further  than  to  say  that  upon  un  allegation  of  fraud  on  the 
part  of  bis  directors,  or  upon  an  allegation  of  facts  showing  that  the  direc- 
tor-!  (who  are  also  director.s  of  another  contracting  corporation),  because  of 
oonHint  of  interest  and  dnty.  could  not,  or  ought  not  to,  act  in  the  matter. 
coupled  with  the  further  allegation  showing  material  damage  to  the  oora- 
piaining  stockholder  hy  reason  of  the  transaction  between  the  two  corpora- 
tions, a  court  of  Pv^uity  will  hear  a  single  stockholder's oomplaint,  and  if 
the  charges  be  RustJiined  by  the  proof,  will  grant  appropriate  relief. 

In  this  case  the  compJuint  shuwd  a  contract  between  two  corpomtlona  hav- 
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InK  direotorfl.in  oommon,  both  dominated  by  the  iame  oootrolllng  tatereit,. 
and  that  one  of  them  hkli' reaped  material  -adrantage  over  the  other  becan8e< 
of  the  former '0  breach  of  the  oontract,  which  the  direetort  of  the  latter  re^ 
fate  to  me  to  redreu.  In  addition,  it  ie  charged  that  one  corporation  haa. 
actual] J  converted  over  1100,000  of  the  capital  stock  of  the  other,  as  well  as 
has  caused  to  be  conyeyed  to  the  former  a  material  part  of  the  corpus  of  the* 
latter's  property,  necessary  to  enable  it  to  continue  to  serve  the  public  ac-- 
cording  to  the  Intent  of  its  charter.  The  latter  acts,  if  true,  are  ultra  vires,, 
and  under  all  the  authorities  are  the  proper  subject  of  a  suit  for  correotloni 
by  a  single  stockholder ;  the  others,  although  intra  vires,  and  althougb^ 
actuated  by  the  most  honest  purpose  of  the  directors,  show  a  state  of  case- 
wherein  the  directors  are  placed  in  such  an  attitude  as  materially  embar- 
rasses and  hinders  them  in  giving  to  the  settlement  of  the  controversy  either- 
an  undivided  Judgment  or  such  an  untrammeled  service  as  the  injured  cor-, 
poration  is  entitled  to. 

To  close  the  doors  of  the  courts  to  a  single  stockholder  in  such  a  case,, 
upon  the  theory  that  the  majority  must  rule,  and  that  having  embarked  in 
a  common  enterprise  with  them  he  must  abide  the  judgment  of  the  ma- 
jority, would  be  to  turn  over  to  a  possible  wrongdoer  the  adjudleation  of  his. 
own  case.  In  such  an  unequal  struggle  between  duty  and  interest  it  would 
more  frequently  happen  that  *'duty  would  be  overborne  in  the  conflict." 

It  is  clear  to  us  that  upon  the  allegations  in  the  petition  in  this  case  a 
cause  of  action  was  shown  against  the  "Pan  Handle"  Go. 

The  case  of  allowing  the  suit  by  minority  stockholders  of  the  bridge  com- 
pany  against  the  Louisville  &  Nashville  R.  R.  Co.  is  not  so  free  from  dlfB- 
oulty.  It  is  not  claimed  that  the  Louisville  &  Nashville  R.  R.  Go.  had  any 
part  in  the  selection  of  the  bridge  company's  directors;  nor  that  their  deal- 
ings were  otherwise  than  at  aim*8  length,  and  free  from  fraud,  actual  or 
constructive.  Nor  was  it  shown  or  olalnied  that  the  Louisville  &  Nashville 
R.  B.  Go.  was  under  any  duty  whatever  toward,  or  bad  any  oonDection  with, 
the  bridge  company  other  than  as  fixed  by  contract.  Tbe  Louisville  Sc. 
Nashville  R.  R.  Co.  asks  why  may  it  not,  under  such  clrounastances,  deal 
with  assurance  with  the  corporate  authorities  of  tbe  bridge  company,  as 
other  people  might? 

We  think  it  can.  Its  position,  so  far  as  tbe  validity  of  its  contracts  and 
settlements  with  the  bridge  company  are  concerned,  is  diatlnotly  different 
from  that  of  tbe  "Pan  Handle"  Co.  In  other  words,  its  contraotual  rela- 
tion and  liabilities  to  tbe  bridge  oonipany,  in  the  absence  of  fraud  or  acts  of 
the  bridge  directors  ultra  vires,  are  to  be  considered  under  materially  differ- 
ent rules  from  those  afleotiug  a  corporation  whose  ofTicerfl  control  the  bridge 
corporation.  But  there  is  a  dlscinotion  between  tbe  Louisville  &  Nnsbville 
B.  R.  Co. 's  contract  liabilities  in  such  a  case  and  the  right  of  a  single 
stockholder  of  tbe  bridge  ouiupany  to  maintain  a  suit  on  behalf  of  tbe 
bridge  company  against  tbe  Louisville  &  Nashville  R.  R.  Co.,  to  have  those 
liabilities  enforced.  Tbe  instance  must  be  rare  when  tbe  action  by  tbe 
single  stockholder,  under  the  phase  now  being  considered,  could  be  main- 
tained. 

It  will  not  be  questioned  that  if  the  bridge  company  directors,  through  ik 
fraudulent  purpose,  refused  to  bring  the  suit  against  tbe  Louisville  &  Nash. 
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Tille  R.  R.  Go.  to  eoforoe  Its  liability  under  the  contraot,  the  mioority 
fltookholders  of  the  bridge  oompaoy  might  mAintaln  the  suit  on  its  behalf, 
although  the  Louisville  &  Nashville  R.  R.  Co.  was  not  a  party  to  the  fraud. 
(Cook  on  Stock  and  Stookholders,  section  615:  Dodge  v.  Woolsey.  18  How., 
U.  S.,  284;  Rogers  V.  h.  &  N.  R.  R.  Co.,  01  Fed.  Rep.,  2fi9;  Mack  v.  De 
Bardelaban  Co.,  dO  Ala.,  896. )  Here  it  Is  charged  in  subRtance  that  the  lia- 
bility ot  the  Louisville  &, Nashville  and  of  the  "Pan  Handle"  roads  under 
the  contract  are  identical;  that  the  directors  of  the  bridge  company  can  not, 
and  will  not,  bring  the  suit  against  any  of  the  parties  to  the  contract 
because  to  do  so  would  be  to  subject  the  "Pan  Handle*'  Co.  to  liability  if 
the  grounds  should  be  sustained.  Therefore,  if  for  improper  reasons,  or  if 
discretion  is  benumbed  by  the  jarring  conflicting  interests,  the  bridge  direc- 
tors oan  not  bring  the  action  against  any  of  the  parties  because  of  the  in- 
volvment  of  their  other  prinoipal,  the  Pan  Handle  Co.,  certainly  every  euffl- 
^ient  reason  exists  for  replacing  the  directors  by  the  minority  stockholders 
in  the  suit  against  all  the  parties  for  the  accounting. 

The  court  is  of  opinion  that  the  cause  of  action  set  out  may  be  maintained 
by  the  minority  stockholders  of  the  bridge  company,  suing  on  its  behalf 
and  joining  It  as  a  defendant,  against  all  the  defendants.  Whether  the 
grounds  of  action  are  sustained  is  another  question. 

IS  THE  BRIDGE  COMPANY  ENTITLED  TO  COLLECT  FROM  THE 
CONTRACTING  RAILROADS  TOLLS  TO  PRODUCE  6  PER  CENT. 
SEMI  ANNUAL  DIVIDENDS  ON  ITS  STOCK.  IN  ADDITION  TO 
THE  OTHER    CHARGES    PROVIDED    IN    CONTRACT   OF    JUNE 

6,  1872? 

The  Rircuit  court  adjudged  that  in  1877  the  contract  of  June  5.  1872,  bad 
been  modified  by  all  the  parties  to  it,  so  that  8  per  cent.  (4  per  cent,  semi- 
annually) only  has  since  been  paid  by  the  contracting  railroads  for  dividends 
upon  the  capital  stoolj  of  the  bridge  company.  The  minority  stockholders 
having  sued  for  6  per  cent,  senil-anoual  dividends  for  this  period,  prosecute 
a  OTos^  appeal  from  the  judgment.  Unless  the  contract  of  June  5,  1872,  has 
been  modified  as  adjudged,  the  contention  of  appellees  must  be  sustained. 
That  the  railroads  ceased  to  provide,  and  the  stockholders  of  the  bridge 
company  did  not  receive,  dividends  at  a  greater  rate  than  4  per  oent.  semi- 
annually, since  1877,  is  a  conceded  fact.  From  1877  to  1896,  without  Inter- 
ruption and  regularly,  4  percent,  dividends  were  supplied  by  the  railroads 
and  p\{  1  over  by  the  bridge  company,  and  were  received  by  its  stockholders, 
every  8ix  months.  No  more  was  exacted  of  the  railroads.  It  was  not  claimed 
that  any  more  would  be  exacted  of  them.  Their  monthly  statements  to. 
and  quarterly  settlements  with,  the  bridge  company,  and  thelatter*8  annual 
reports  to  its  stockholders,  were  all  made  up  by  the  parties  respectively  upon 
that  basis,  and  have  been  carried  into  innumerable  settlements. 

The  reason  attributed  by  the  railroads  for  this  action  in  that  one  of  the 
contracting  roads,  the  Ohio  &  Mississippi  Co.,  in  1875  beoame  dissatisfied 
with  its  experience  under  the  contract,  alleging  that  the  payment  of  a  6  per 
-cent,  semi-annual  dividend  on  11.600,000  of  stock,  in  addition  to  the  otbe' 
charges  required  by  the  contract,  was  a  greater  burden  than  commeroa  oonld 
i)ear.    Notice  was  given  that  the  complaining  road  would  withdraw  in  two 
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years  from  date  (June  14,  1876)  ''anless  those  tolls  be  at  QDce  reduced  t& 
000 form  with  the  times."  The  letter  to  the  president  of  the  bridge  com - 
pany,  containing  this  notice,  showed  that  the  matter  had  been  the  subject 
of  previous  conference  between  the  parties.  The  president  of  the  bridge 
company  testifies  that  this  reduction  in  dividends  was  made  as  the  result  of 
this  demand  and  the  agitation  of  the  question  produced  by  and  preceding  it 
In  1883  contracts  were  made  between  the  bridge  company  and  the  L.,  N.» 
A.  &  C.  R.  R.  Go.  and  the  "Air  Line/'  by  which  it  was  Bt.]pulnted  that 
each  of  them  was  to  have  the  same  privileges  as  appellants,  and  were  to  be 
charged  tolls  at  a  rate  no  greater  than  to  produce,  with  all  other  tolli,  a  4 
per  cent,  semi-annual  dividend  to  stockholders,  after  defroying  the  other 
corporate  charges  referred  to.  This,  in  connection  with  the  clause  in  the 
original  contract  of  June  6,  1872,  that  no  other  road  was  to  be  admitted  to 
use  the  bridge  upon  more  favorable  terms  than  were  accorded  to  these  appel- 
lants, would  of  itself  have  operated  as  a  modification  of  the  original  con- 
tract. Besides,  the  stockholders  have  for  more  than  twenty  years  hefore  this 
suit  was  brought  received  the  reduced  dividends,  and  suffered  the  matters  to 
proceed  upon  that  basis  without  material  complaint.  True,  plaintiffs 
claimed  that  they  submitted  to  thlH  reduction  upon  the  assurance  of  the 
bridge  directors,  officials  of  the  Pan  Handle  (or  the  Pennsylvania  interests, 
as  they  are  sometimes  called)  to  stockholders  that  a  stock  dividend  would 
be  provided  in  lien  of  the  reduced  dividends,  and  that  it  would  be  to  their 
interest  to  yield  the  piont,  and  that  they  did  yield  upon  that  assurance  alone. 
A  stock  dividend  ought  not,  and  properly  could  not,  have  been  declared 
upon  any  basis  other  than  that  of  an  increase  in  value  of  corporate  assets 
justifying  it.  This  was  probable  only  by  capitalising  that  value  represented 
by  the  bonded  indebtedness,  after  the  debt  had  been  discharged.  As  the 
contract  provided  unquestionably  for  the  liquidation  of  the  bombed  debt 
without  reference  to  any  reduction  of  dividends  in  the  meantime,  thih  nason 
does  not  appear  to  us  to  have  been  either  substantial  or  as  affording  ^rnund 
of  action  if  the  stockholders  were  subsequently  disappointed  in  not  receiving 
a  stopk  dividend,  for  maiSifestly  the  stockholders  property,  whauver  its 
value,  is  there,  and  their  stock,  be  it  so  much  or  more,  represents  that>  total 
value.  Nor  can  we  find  the  fact  to  be  that  there  was  an  agreement  by  the 
directors  and  the  minority  stockholders,  to  the  effect  that  the  stock  dividend 
would  be  issued  in  consideration  of  the  reduction  of  dividends.  While  there 
is  evidence  in  the  record  that  a  stock  dividend  was  for  years  contemplated 
at  a  possibility,  and  doubtless  is  yet,  the  agreement  relied  on  is  disputed, 
and  by  no  means  proved.  Mr.  Dodd's  testimony  of  conversations  on  that 
subject,  had  with  officers  of  the  company  who  are  itbw  dead,  can  not  be  ad- 
mitted, Mr.  Dodd  being  one  of  the  plaintiffs  in  interest  and  in  fact.  (Sec- 
tion ()06,  Civil  Code. ) 

It  would  be  now  impossible  to  equitably  adjust  the  accounts  of  all  in- 
terested parties  upon  the  13  per  eent.  basis.  This  is  owing  not  only  to  the 
fact  that  a  number  of  railroads  have  since  been  admitted  to  the  use  of  the 
bridge  on  the  8  per  cent,  basis,  and  have  settled  their  accounts  and  been  dis- 
oharged,  and  some  have  since  gone  out  of  existence,  but  it  would  probably 
be  Impossible,  owing  to  the  great  lapse  of  time,  of  death  and  removal  of 
^itneflses,  and  loss  of  proper  records,  to  reach  a  just  settlement.    The  stock- 
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holders  of  neoesflity  knew  all  these  years  of  this  state  of  affairs.  They 
should  have  take^  action  sooner,  if  determined  not  to  abide  the  reduotion. 
In  all  probability,  if  the  point  had  not  been  yielded  at  the  demand  of  tbe 
Ohio  &  Mississippi  Go. t  other  oontractinK  railroads  might  soon  thereafter 
have  oome  to  the  same  conclusion,  and  availed  themselves  of  the  privilege 
under  the  oontraet  of  withdrawing  from  the  bridge.  The  parties  have  so 
long  rested  upon  the  present  status,  have  treated  it  as  satisfactory  and 
valid  till  such  material  changes  In  conditions  and  circumstances  have 
occuerred  as  to  constitute  an  estoppel  against  them.  Furthermore,  In  view 
of  changed  and  changing  conditions,  the  action  of  the  bridge  oompaDy 
seems  to  us  to  have  been  wise,  and  fully  justified,  as  based  upon  sound  busi- 
ness judgment  and  experience. 

MISAPPROPRIATION  OF  CAPITAL  STOCK. 

Appellees  assert  that  appellants,  and  the  other  railroad  companies  uslog 
the  bridge  under  the  contract  referred  to  herein,  have  appropriated  to  their 
own  use  and  distributed  among  themselves  about  $108,000  of  the  capital 
stock  of  the  bridge  company.  Appellants  deny  the  charge.  In  addition, 
they  plead  the  statute  of  limitation  (the  ten  years*  statute,  section  2519,  Ken- 
tucky Statutes). 

Before  considering  the  plea  of  limitation  we  have  deemed  it  best  to  deter- 
mine whether  the  charge  was  true  in  fact.  Of  the  an  horized  capital  of 
$1,500,000,  $1,208,«2()  had  been  paid  in  when  the  railroads  entered  upon  their 
contract  of  1S7S,  and  took  charge  of  the  bridge.  In  addition,  the  bridK^ 
company  owed  a  floating  debt  of  $184,610.36  shortly  before  or  about  the  time 
of  the  contract  of  .Tune,  1872.  This  was  paid  off,  partly  with  the  proceeds 
of  the  remainder  of  the  capital  stock,  leaving  a  balance  of  $87,513.05,  which 
was  paid  in  some  time  after  the  railroad  companies  took  charge  of  the 
bridge  traffic.  This  f^um  seems  tO  have  been  placed  in  the  bridge  company's 
sinkiDg  fund.  In  addition  to  that  the  bridge  company  sold  a  right  of  way 
under  its  northern  abutment  In  18b(i  for  $10,000,  which  was  placed  in  the 
sinking  fund.  In  lhM5  the  bridge  company  conveyed  to  the  J.,  M.  &  I.  R. 
R.  Co.  ten  and  one-half  acres  of  land  in  Indlrfna  (forming  the  subject  of  a 
di<itinct  branch  of  this  litigation  and  treated  of  further  along)  for  $10.28ti  iU. 
This  sum  al^o  seems  to  have  gone  Into  the  sinking  fund.  These  three  items, 
making  a  total  of  $107,7»9.i^),  are  the  only  ones  that  we  are  able  to  trace  as 
having    belonged  to  capital  stook  that  went  into  the  sinking  fund  of  the 

bridge  company. 

To  understand  how  it  may  be  worked  out,  whether  these  sums  have  been 
appropriated,  it  is  neresKnry  to  state  the  purpose  and  uses  of  this  sinkiDg 
fund,  how  created  and  supplied  by  tho  contracting  railroads,  and  how  dis- 
posed of. 

The  contract  of  June  5,  lb<72,  required  the  contracting  railroads  (including 
of  enurse  nil  others  who  subsequently  came  to  use  the  bridge  upon  the  same 
terms)  to  ])rovlde,  from  tolls  on  their  traffic  passing  over  the  bridge,  for  dis- 
chiiTf^ing  the  interest  annually  of  7  per  cent,  per  annum,  and  the  principal 
of  the  mortgage  debt  ot  |8n(i,(i()0  against  the  bridge,  due  in  1888.  The  main 
thing  of  this  matter,  so  far  as  the  bridge  company  was  concerned,  was  to 
have  its  proi)erty  freed  of  the  mortgage  debt  by  the  time  it  was  due.    So  far 
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4k8  the  railroads  were   oonoerned  it  was  to  discbarge  this  debt  in  the  easiest 
way,  and  by  the  one  least  borcbensome  to  their  traffic.     A  number  of  ex- 
periments seem  to  have  been  tried  before  one  was  finally  adopted  as  the  per- 
manent sinking  fund  scheme.     In  the  first  place,  a  rate,  or  schedule  of  rates, 
was  adopted  by  the  bridge  company  with  the  concurrence,  and  presumably 
upon  an  Agreement  with  the  railroads,  by  which  it  was  thought  and  esti- 
mated that  the  fixed  and  current  charges  under  the  contract  would  be  met. 
It  is  plain  that  the  railroad  companies  were  interested  in  keeping  the  bridge 
tariffs  down   to  a  minimum  figure   because  they  were  a  charge  upon   their 
business  and  necessarily  affected  the  ability  of  the  roads  to  get  the  traffic. 
The  problem  was  to  arrange  a   schedule  of  bridge  tolls  in  advance  so  that 
surely  enough,  but  no  more  than  enough,  would  be  raised  to  satisfy  the  con- 
tract with   tbe   bridge  company.     As  the  volume  of  business  fluctuated— a 
matter   that  it  was  utterly  impossible  to  foretell— there  would   be  either  a 
deficit  or  a  surplus  of  income.     In   tbe  contract  the  deficit  was  provided 
Against.    But  not  so  as  to  the  sifrplus.    It  appears  that  the  tolls  first  adopted 
did  not  meet  the  anticipations  of  the  responsible  parties,  nor  probably  the 
requirt»nient8  of   the  contract,  for  we  find  that  in   1878  but  comparatively 
little  had  been  accumulated  in  tbe  way  ot  a  sinking  fund.    So  in  that  year 
a   somewhat   elaborate  and  formal   sinking   fund   scheme  was  devised  and 
adopted.     Further  than  to  retain  itR  general  purpose,  and   the  service  of  its 
trustees.   It   was   not   continued    longer,    however,   than    1881,    when    a   re- 
arrangement was   had.     It  was  then  agreed   between  the  railroads  and   the 
bridge  company  that  all  the  income  of  the  bridge  company  was  to  be  pooled 
(such  as  rents,  interest  on  daily  balances  of  deposits,  etc.);    the  railroads 
were  then  to  pay  in  each  month,  without  reference  to  tolls  charged  or  charge- 
able against  them,  except  as  a  basis  of  prorating  it  among  themselves,  the 
annual  sum  of  $a(>.5lK>.     It  was  thought,  and  it  proved  to  be  true,  that  this 
arrflUiiement  \\oulti   safely  provide  for  paying  the  interest  as  it  became  due, 
and  for  retiring  the  mortgajze  bonds  at  their  maturity.     Under  the  sinking 
fund  scheme  Anally  resorted   to  by  tbe  railroads  and  above  outlined,  it  scon 
develo})ed    that   the    bridge   com  puny 's   Income   from    tolls   was   frequently 
greatly  in  excess  of   the  requirements  of  the  coutract.     To  whom  did   this 
exce.<«s  or  surplus  belung-'    Under  the  contract  the  bridge  company  had  stip- 
ulated that   its  t(^lls  should   not  exceed  a  rate  to  produce  a  sum  sufficient  to 
pay  the  enumerated  cliarges.     But  the  rate  fixed  produced  a  sum   that  did 
exceed    thosLwequiremeiits.     First   and  last   that  question   has  troubled  the 
railroads  contributing  to   the  surplus  a  good  deal,  and  has  been  the  subject 
of  more  than  one  controversy. 

The  bridge  cunipauy  treated  it  as  belonging  to  the  railroad  companies  con- 
tributing til  it.  in  the  proportion  contributed  by  theni  respectively.  It, 
therefore,  rebiited  it  to  the  railroads  accordingly,  that  is,  without  collect- 
ing it,  it  was  credited  back  in  the  proportions  in  which  it  had  been  orig- 
inally charged.  In  no  inst:ince,  so  far  as  the  records  shows,  was  a  dollar  of 
it  collected  in  fact,  and  then  the  mouey  paid  back.  It  was  merely  a  matter 
of  book  keeping.  Annually  at  the  regular  stockholders'  meetings  elaborate 
statements  were  submitted  by  the  bridge  company's  fiscal  officers,  showing 
generally  in  detail  among  the  other  Items  that  this  system  of  "rebates"  or 
"redistributions  of  surplus  '  was   being  indulged  as  shown.     Xo  protestor 
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oomplalnt  was  made  by  the  stookbolders  or  any  of  tbein.  From  this  we 
flod  tbat  tbe  etoekholders  of  tbe  bridge  oompany  likewise  approved  and  rati- 
fied the  Bcberoe,  and  tbat  its  execution  was  a  practical  Interpretation  and  ful. 
Ailment  of  those  requirements  of  tbe  contract. 

Subsequently  a  controversy  arose  between  tbe  bridge  company,  tbe  Pan 
Handle  Co.  and  the  Monon  Go.  over  the  surplus  remaining  after  tbe  dis- 
charge of  tbe  bonded  indebtedness.  This  came  up  In  an  effort  to  settle  an 
ancount  of  the  bridge  company  against  tbe  Monon  company  for  tolls,  in 
which  numerous  matters  were  in  dispute.  A  suit  was  instituted  by  the 
bridge  company  against  the  Monon  oompany  in  tbe  JefTerson  Circuit  Court. 

Availing  themselvHS  of  the  contract,  the  parties  submitted  Its  final  de- 
cision to  the  Hon.  H.  W.  Blodgett,  of  Chicago.  He  adjudged  that  the  sar- 
plus  arising  from  excessive  rates  of  bridge  tolls  helnngfd  exclusively  to  the 
railroad  companies  contrihuting  thereto  in  the  proportion  of  their  traflic. 
respectively,  passing  over  tbe  bridge  and  creating  the  surplus. 

Later  the  Louisville  &  Nashville  R.  R.  Co.,  conceiving  that  the  con- 
tinuance of  this  excensive  rate  was  an  unnecessary  burden  and  a  source  of 
annoyance  and  trouble  to  tbe  roads  conrributiog  It,  as  well  as  to  tbe  com- 
merce bearing  it,  brought  a  suit  in  Jefferson  Circuit  Court  against  tbe 
bridge  company  and  the  other  railroads  to  compel  a  reduction  of  the  rates 
to  a  point  where  they  would  yield  no  more  than  enough  to  meet  the  lequire- 
ments  of  tbe  contract  of  June  6,  187S,  as  modified  by  the  parties  and  above 
set  out.  The  Hoo.  W.  O.  Harris,  as  special  judge,  granted  the  relief  prayed 
for. 

In  another  suit,  in  the  Jefferson  Circuit  Court,  Law  and  Equity  division, 
the  Louisville  &  Nashville  R.  R.  Co.  sued  the  bridge  oompany  and  the  other 
railroads  to  recover  Its,  share  of  the  excessive  tolls  collected  by  the  bridge 
company  over  and  above  the  actual  requirements  of  the  bridge  company 
under  the  contract  of  June  5,  187S,  as  modified  as  stated,  and  that  court 
granted  tbe  relief  and  adjudged  a  recovery  against  the  bridge  company, 
which,  upon  appeal,  was  afiQrmed  by  this  court.  (Louisville  Bridge  Co.  v. 
L.  &  N.  R.  R.  Co.,  91  Ky.  Law  Rep..  271.)  Thus  it  will  be  seen  that  all 
who  have  had  oocasion  to  handle  this  subject  have  come  to  the  same  conclu- 
sion. 

If  the  S107.799.%  was  in  the  sinking  fund  all  this  time,  its  accretions,  in 
the  way  of  interest  or  otherwise  under  the  pooling  arrangement  of  IHSl,  ac- 
quiosoed  in  and  continned  all  this  while,  was  properly  used  In  discharging 
the  bonds  and  Interest.  Whatever  may  have  been  the  technical  rights  of 
the  parties  on  this  subject  under  the  original  contract,  they  seem  to  have 
treated  the  matter  In  this  manner  as  one  satisfactory  to  themselves.  Per- 
haps a  reason  was  that  as  the  railroad  uompanies  were  paying  8  per  cent. 
annually  net  to  stockholders  on  the  total  capital  of  11,600,000,  it  was  thought 
to  be  but  right  that  they  should  have  the  use  of  the  earning  capacity  of  tbat 
total  capital.  This  brings  us  to  consider  whether  this  1107,799.96  is  yet  on 
hand.  That  it  is  not  in  cash  is  conceded.  When  the  mortgage  debt  was 
paid  off  in  1SS8  by  the  sinking  fund  trustees  they  did  not  use  the  1107,799.95 
of  capital  alluded  to  above.  From  the  proof  in  tbe  record  we  find  tbat  tbe 
actual  physical  condition  of  the  bridge  has  been  maintained,  and  tbat  It  U 
In  as  good  state  of  repair  and  preservation,  so  far  as  is  knowo,  as  is  possible. 
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On  this  item  alone  the  railroad  oompanlefl  have  provided,  and  the  bridge 
company  haa  expended,  during  the  ezlstenoe  of  the  contract  1871,649.66  «p 
to  the  closing  of  the  proof  In  this  case. 

From  the  fact  of  this  condition,  and  of  the  proven  earning  capacity  of  this< 
property,  we  think  it  fair  to  assume  that  It  is  worth  In  money  at  least  what 
it  is  shown  to  have  cost,  nothing  appearing  in  the  evidence  to  the  contrary. 
Id  the  record  are  annual  statements  made  up  from  the  bridge  company's 
books.  It  is  in  evidence  that  the  assets  of  the  company  shown  in  these 
statements,  excepting  the  items  of  accounts  against  the  Monon  and  Air 
Line  companies  for  tolls,  are  absolutely  good,  and  convertible  into  cash  at 
at  least  the  flgares  used.  By  deducting  from  these  assets  all  the  liabilities 
of  the  bridge  company  that  it  will  be  compelled  to  pay,  it  Is  shown  that 
there  would  be  left,  on  a  liquidation  of  the  company  as  of  the  date  of  the 
last  statement  in  evidence  (issued  a  short  while  before  the  judgment  in  this 
case)  a  sum  that  would  pay  to  all  stockholders  about  11.66  to  the  dollar  of 
the  company's  capital.  The  assets  so  treated  as  good  are,  the  bridge  struc- 
ture (including  fender  piers,)  at  the  original  cbst  of  t9,lS4,£61.60;  the  new 
draw  span,  $86,540.67;  real  estate,  168,011.60;  securities  (Pennsylvania  Co. 
4\4  guaranteed  bonds),  163,419.76;  cash  and  cash  accounts,  $117,810.90. 

The  item  on  the  liability  side  of  the  statement,  "surplus  of  sinking  fund 
divlsable  among  the  railroads  contributing  thereto, "  of  $19,099.46  Is  elim- 
inated from  consideration  because  if  there  was  not  a  surplus,  then  ther» 
could  not  be  a  liability  on  that  account.  We  are  of  opinion  from  the  state 
of  the  record  that  the  bridge  company  dues  not  owe  any  part  of  this  item  to 
any  one.  It  is  true  that  there  is  owing  a  greater  sum  for  taxes  than  Is- 
shown  on  this  statement.  At  that  time,  however,  the  matter  was  in  litiga- 
tion. The  railroad  companies  admit  their  liability  for  the  difference,  and 
say  they  are  preparing  to  pay  it,  and  the  circuit  court  reserved  control  of 
the  case  to  enforce  their  payment,  if  necessary.  Therefore,  if  the  $800,000  of 
bonds  paid  off  for  the  bridge  company  be  treated  as  capitalized,  it  is  clear 
that  no  part  of  the  capital,  either  of  the  $1,600,000  or  of  the  $800,000,  has  been 
withdrawn  by  either  of  the  railroad  companies,  or  anybody  else,  for  the  very 
sufficient  reason  that  it  appears  to  be  yet  there  in  the  property,  in  the  bridge 
company's  custody  and  control.  The  last  item  on  the  "statement,"  viz. : 
''Balance  to  credit  of  income  account,  $799,649.96,"  is  vigorously  attacked  aa 
being  false  In  fact  and  in  toto.  To  our  mind  it  is  but  a  bookkeeper's  fancy. 
It  is  an  arbitrary  entry  to  produce  a  balance  between  the  -two  sides  of  the 
general  statement.  It  might  as  appropriately  have  been  entered  in  one  of 
several  other  ways.    But  the  name  given  to  it  is  not  material. 

There  were  two  other  pieces  of  real  estate  sold  by  the  bridge  company,  one 
sold  in  1874  for  $6,745.77,  and  the  other  foi  $730,  sold  in  1885.  It  is  not  shown 
that  either  of  these  pieces  of  property  ever  representt^d  a  part  of  the  capital 
stock  of  the  company,  nor  is  it  clearly  shown  what  became  of  the  proceeds. 
Tbere  was  also  a  balance  of  undivided  earniogs  claimed  to  be  on  band  in  1879 
wben  the  railroad  companies  took  charge  of  the  bridge.  We  assume  the 
theory  to  be  sustained  that  all  these  proceeds  were  used  in  defraying  oper* 
atlng  expenses.  If  they  were,  those  roads  that  received  the  benefit  of  the 
improper  diversion  of  these  funds  would  be  liable  therefor.    But   the  plea 
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of  limitation  has  been  Interposed  against  this  recovery,  and  iniislbe  applied, 
as  was  done  by  the  circuit  court. 

THE  DRAW  SPAN  AND  FENDER  PIKRS. 

Included  among  the  assets  of  the  bridge  company,  chargeable  to  that  extent 
to  its  capital,  is  the  cost  of  the  two  fender  piers  and  a  draw  span  built  since 
the   contract   of   June   5,  1872,  and  within    the   last   few  years.     The  fender 
piers  cost  $20,000,  and   the  draw  span   |3(>, 640.07.     It  is  the  contention  of  ap- 
pellees that  by  the  terms  of  the  contract  of  June  5,  187;^,  the  contracting  rail- 
roads were  to  build  such  improvements,  or  what  is  the  same,  furnish  enough 
additional  tolls  to  enable  the  bridge  company  to  mal:e  them  without  using 
its  other  assets.     Of  course  if  the  duty  was  upon  appellants  to  provide  for 
such  improvomenti;  at  their  own  expense,  it  must  be  because  of  the  terms  of 
the  contract  ulone.     The  draw  span  and  fender  piers  are  entirely  new,  and 
have  been  made  neces>ary  because  of  conditions    not  existing,  and  evidently 
not  oontemplnted  l)y  the  parties,  when   the  contract  of  June  5,  1873,  was  en- 
tered into.     In   recent  years  the  canal  at  Louisville  has  been  completed  and 
materially  altered,  so  that,  during  most  of  the  year,  nearly  all  of  the  boat- 
ing tratlio  on   the  Ohio  river  at  that  point  passes  through  the  canal  instead 
of  using  the  river  channel  as  was  formerly  more  generally  done.     Tiie  bridge 
crosses  the  canal.     The  great  increase  of  boating  tralllc  at  that  point,  and 
the  widening  of  the  canal,  made  it  a  source  of  constant  danger  to  the  bridge 
structure,  because  of  the  liability  of  passing  boats  coming  in  contact  with 
the  bridge  work.    To  avert  that  danger  the  fender  piers  were  found  to  be 
necessary,  and  were  accordingly  provided.    The  new  draw  span   is  what  is 
oalied  a  "through  span."    The  old  span  was  a  "deck  span,"  on  which  the 
truss  work  was  below  the  plane  of  the  track.    This   necessitated  quite  fre- 
quent openings  of  the  draw  to  allow  boats  to  pass,  which,  with   the  span 
chansed  so  that  below  the  track   It  was  free  from   obstruction,  was  obviated 
in  a  very  considerable  number  of  instances.    Furthermore,  oomplaint  bad 
been  made  to  the  secretary  of  war  concerning  the  old  span,  it  being  claimed 
that  it  was  an  obstruction  of  navigation.     The  war  department  had  required 
some  such  change.     It  was  deemed  expedient  liy  the  bridge  directors,  there- 
fore, to  substitute  the  more  modern  span,  which  was  done.    The  old  span 
was  not  out   of  repair,    or  apparently  worse  than  when   originally   built. 
Changed  conditions  required,  or  at  least  made  wise  the  substitution  of  the 
new  one.     Both   of   thesn   improvements   were   substantial   and   permanent 
betterments  of  the  bridge  company's  property,  which  must  be  left  in  good 
condition  when  the  contract  ends;  they  are  not  repairs,  and  are  not  charges 
by  the   terms  of  the  contract  to   be   provided  for  by  the  railroads.     U  was 
proper   that  their  cost  should  have  been  paid   by  the  bridge  company  out  of 
its  unexpended  capital. 

THE  10^  ACHKH  CONVEYED  TO  J.,  M.  &  I.  R.  R.  CO. 

In  the  contract  of  1872  reference  is  made  to  the  fact  that  the  J.,  M.  &  I. 
R.  R.  Co.  then  owned,  and  was  by  that  contract  conceded  to  own,  the 
''northern  approach"  to  the  bridge.  Exactly  what  is  meant  by  that  ex- 
pression is  uncertain.  The  J.,  M.  &  I.  R.  R.  Co.  owned  an  extension  from 
its  southern    terminus,  near  Ninth   and    Broadway  streets,  Jeffersonville, 
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3nd.,  oooneotiDg  with  the  bridge  track;  also  a  spur  running  north  to  New 
Albany.  It  may  be  that  this  is  the  approach  referred  to.  It  is  argued  for 
appellant,  P.,  C. ,  C.  &  St.  L.  R.  R.  Co.  that  the  term  was  meant  to  describe 
the  track  over  the  ten  and  one-half  acres  In  question,  and  extending  about 
1,700  feet  northeast  froir.  the  northern  abutment  of  the  bridge.  Thisconten- 
tion  is  not  without  force.  That  which  inclines  us,  though,  to  the  other  ooe 
Is  the  fact  that  the  J.,  M.  &  I.  R.  R.  Co.  did  not  at  that  time  own  that  part 
of  the  northern  approach  to  the  bridge  located  over  this  ten  and  one- half 
acres,  nor  had  it  ever  owned  or  contracted  for  it  so  far  as  the  record  shows.  It 
is  claimed  that  the  .J.,  M.  &  I.  R.  R.  Co.  actually  made  the  fill  and  built 
the  track  on  this  plat  of  land.  Conceding  that  to  be  true,  it  would  not  con^ 
fer  ownership  of  the  land,  or  of  the  track,  upon  the  railroad  company.  It 
would,  at  the  furthest,  have  created  only  a  liability  from  the  bridge  com- 
pany to  the  railroad  company  for  the  work  and  material  furnished.  Whether 
they  have  been  paid  for  is  not  clear  from  the  evidence.  But  whether  the 
railroad  company  had  or  had  not  furnished  the  work  and  labor  claimed,  the 
•account  therefor  was  barred  by  limitation,  for  aught  that  the  record  shows, 
in  1885,  when  the  bridge  company  attempted  to  convey  to  the  J.,  M.  &  I. 
R.  R.  Co.  the  ten  and  one-half  acres  of  land,  including  the  track  thereon. 

The  railroad  company  pleads  and  relies  on  the  statute  of  limitation  to  de- 
feat the  recovery  for  the  bridge  company.  It  is  charged  in  the  petition  seek* 
ing  to  have  this  conveyance  set  aside  that  it  was  ultra  vires,  and  wai  Id 
fraud. o(  the  rights  of  the  stockholders.  We  do  not  think  It  necessary  to 
elaborate  the  idea  that  if  in  fact  this  approach  belonged  to  the  bridge  oom-. 
pany  its  attempted  conveyance  by  the  direntors,  even  by  the  stockholder!' 
concurrence  for  that  matter,  would  have  been  ultra  tires.  The  approach  ot 
a  bridge  is  as  essentially  a  part  of  the  bridge  as  any  span  or  other  part.  To 
dispose  of  the  approach  is  to  dismember  the  bridge,  and  render  it  impossible 
for  the  bridge  company  to  serve  the  public  as  required  by  its  charter. 
(Thompson  Corp.,  section  5373;  Thomas  v.  R.  R.  Co..  101  U.  S.,  88;  Wleher 
v.  Somerville,  138  Mass.,  465.) 

Section  2519,  Kentucky  Statutes,  is  invoked  by  the  railroad  company.  It 
•is:  "In  actions  for  relief  from  fraud  or  mistake  the  cause  of  action  shall 
not  he  deemed  to  have  accrued  until  the  discovery  of  the  fraud  or  mistake; 
but  no  such  action  shall  be  brought  ten  years  after  the  time  of  making  the 
contract  or  the  perpetration  of  the  fraud." 

We  are  of  opinion  that  that  section  of  the  statute  can  not  be  applied  to  this 
part  of  appellees'  suit.  Although  strictly  speaking,  the  J.,  M.  &  I.  R.  R. 
Co.  may  not  have  been  a  tenant' of  the  bridge  company,  its  relation  was  so 
closely  akin  to  that  of  tenant  to  landlord  that  the  principles  applicable  to 
that  relation  ought  to  be  applied. 

The  principles  governing  the  rights  of  a  tenant  under  such  state  of  case 
are.fairly  stated  thus  in  Trabue  v.  Ramage,  80  Ky.,  325:  *'We  understand 
.the  law  to  be  that  a  tenant  can,  under.no  circumstances,  after  the  lease  and 
entry  under  his  landlord,  attorn  to  another  without  his  consent,  or  deny  the 
title  or  claim  under  which  he  entered,  whether  the  title  or  claim  be  good  o 
indifferent." 

To  this  proposition  appellant,  P.,  C,  C.  &  St.  L.  R.  R.  Co.,  responds  that 
it  has  always  been  lawful  for  a  tenant  to  acquire  bis  landlord's  title.     True. 
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But  he  iDTifit  get  it  from  the  landlord.    The  directors  of  the  bridge  oompanjr 
who  acted  for  it  Id  this  transaction  were  also  officers  of  the  P.,  C.  G.  &  SK 
L.  B.  B.  Co.  (and  by  reason  thereof  also  represented  the  J.,  M.  &  I.  R.  R. 
Go).    It  was  not  competent  for  these  ofScials  to  transfer  to  the  latter  com- 
pany the  bridge  company's  property,  in  violation  of  its  charter  rights  and 
duties,  and,  too,  without  adequate  consideration.    That  is  one  of  the  acts  of 
the  directors  that  does  not  bind  the  corporation.    Therefore,  the  J.,  M.  &  I. 
B.  R.  Co.,  taking  the  deed  with   full  knowledge  in  law  of  the  incapacity 
both  of  the  coiporatloo  to  execute  it,  and  of  the  directors  to  represent  tb» 
corporation  In  that  transaction,  acquired  no  ^tle  by  the  deed.    Id  other- 
words.  It  was  not  the  act  and   deed  of  the  corporation.    As  between  tb» 
putative  grantor  and  the  grantee  it  was  void.    Nor  can  the  lapse  of  time 
aid  it,  because  the  statute  of  limitation  can  never  protect  one  In  a  right  ta 
property  when  his  claim  under  the  statute  Is  not  connected  with  a  posses- 
Bion  consistent  with  the  claim.    (Sewell  v.  Nelson,  93  Ky.  Law  Rep.,  848B.> 
Appellant's  deed  was  incompatible  with  its  possession.    It  was  hostile  t<K 
the  title  by  which,   and  under  which,  it  had  been  let  into  the  posaessiOD. 
It  was  inconsistent  with  the  implied  and  continuous  undertaking  of  the- 
contracting  railroads  to  hold  and  use  the  bridge  as  the  property  of  the  bridge- 
company.    Appellant's  possession  was  not  under  the  deed.    It  follows  tbeD» 
that  as  the  deed  was  void  and  the  possession  not  adverse,  neither  has  con- 
ferred, or  can  confer,  upon  the  J.,  M.  &  I.  B.  B.  Co.,  or  its  successor,  any 
title  whatever  against  the  bridge  company.    The  circuit  court  correctly  de- 
cided that  the  statute  was  not  a  bar  to  appellees'  claim  to  have  the  lot  con- 
veyed to  the  bridge  company  so  as  to  clear  the  record  of  the  spurious  deed. 
This  relief,  though,  should  have  been  only  upon  condition  that  the  bridge- 
company  repaid  to  the  J.,  M.  &  I.  B.  B.  Co.,  or  its  successor,  the  considera- 
tion of  110,986.91,  paid  by  the  railroad  company  for  the  conveyance. 

THE   REDUCED  AND    OMITTED    DIVIDENDS  FOB    TEARS  JULY» 

1896,  TO  JULY.  Ib99. 

Having  found  that  the  contract  of  June  5,  1879,  has  been  modified  by  tbe- 
parties  so  that  4  per  cent,  semi-annual  dividends  are  provided  for  in  lien  of 
the  6  per  cent,  named  in  the  contract,  we  come  to  determine  whether  the 
contracting  railroads  are  to  pay  that  rate  at  all  events.  It  is  the  contention 
of  the  railroads  that  they  dia  not  contract  to  pay  any  fixed  dividend,  or  any 
sum :  but  that  they  agreed  each  for  itself  to  pay  the  tolls  charged  against 
them  for  their  use  of  the  bridge,  at  a  rate,  or  rates,  to  be  fixed  by  the  bridge 
company,  but  that  suob  tolls  "shall  not  be  in  excess  of  a  toll  or  charge  suffi- 
cient to  produce  in  the  aggregate  a  sum  equal  to  the  cost  and  expense  of 
keeping  in  repair  and  taking  care  of  said  bridge  and  its  approach,  paying  a 
dividend  seini-annually  of  6  (4)  per  cent,  on  said  capital  stock  of  11,600,000,'' 
the  interest  upon  the  bonds,  provide  a  sinking  fund  to  discharge  Its  mort- 
gage debt,  the  expense  to  maintain  the  bridge  company's  corporate  exist-  ' 
enoe,  and  to  pay  the  taxes  assessed  against  it. 

Whatever  may  have  been  the  correct  construction  of  this  undertaking,  the 
parties  have  from   the  first  given  to  it  the  construction  that  the  railroadB.  * 

were  to  pay  these  charges,  viz.,  the  taxes;  the  cost  of  malntainiDg  the  or- 
ganization; the  repairs  and  operating  expenses;  the  interest  upon  and  the 
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'prloolpal  of  tbe  mortgage  debt,  and  at  first  6  per  cent.,  aod  latterly  4  per 
-cent  fleml-aDDual  dividends  upon  the  capital  of  $1,600,000.  All  of  these 
UDdertaklDgs  seem  to  be  of  the  same  rank.  As  contracts  are  a  meeting  of 
tbe  minds,  or  tbe  agreement  of  tbe  understandings,  of  those  engaging  in 
tbem,  it  Is  generally  held  to  be  not  so  material  what  words  were  used  as 
what  was  meant  and  nuderstood  by  the  parties.  In  disputes  over  the  oon- 
8traotion  of  written  contracts  the  words  employed  are  first  considered. 
Bat  wbere  tbe  terms  are  not  entirely  clear,  and  the  parties  have  themselves 
throngh  a  long  term  of  years,  by  a  consistent  course  of  dealing-nnder  the 
contract,  with  full  knowledge  of  all  tbe  facts  affecting  their  rights,  con^ 
straed  its  meaning  and  accordingly  applied  it,  the  usual  labor  of  the  courts 
is  done.  We  have  but  to  accept  and  enforce  their  own  construction. 
*  Here  the  parties  have  construed  that  each  of  the  contracting  railroads  using 
the  bridge  was  bound' to  pay  to  the  bridge  company  in  proportion  as  the 
road's  traflSc  over  the  bridge  bore  to  the  whole  volume  of  traffic  by  all  the 
oontraoting  roads  over  tbe  bridge,  its  proportion  of  a  sum  which  would 
-discharge  the  items  named.  This  construction  has  been  from  1872  till  this 
suit  was  brought.  In  July,  1896,  for  the  first  time  under  the  contract,  the 
bridge  company  failed  to  pay  its  stockholders  a  semi-annual  dividend  of 
at  least  4  percent.  It  then  paid  them  214  per  cent.  only.  For  each  of  the 
half  years  following,  until  18W,  only  8  per  cent,  was  paid.  The  dividend  of 
-July  1.  1899^  was  passed  entirely.  These  reductions  and  omissions,  on  the 
basts  of  4  per  cent,  amounting  to  $149,600. 

The  L.,  N.,  A.  &  G.  By.  Go.  for  some  time  prior  to  1896  had  been  falling 
behind  in  the  payment  of  its  tolls  under  the  contract.  In  1896  it  failed, 
•owing  a  balance  of  $128,009.15.  The  "Air  Line"  Co.,  about  the  same  time, 
also  fell  behind  in  the  payment  of  its  tolls,  and  failed,  owing  a  balance  of 
^11,831.86.  But  tbe  whole  of  these  two  sums,  amounting  to  $189,841.11, 
against  the  railroad  companies  named  was  not  actually  going  to  the  bridge 
company  as  tolls.  Part  of  it  represents  a  charge  over  and  above  the  neces- 
sary requirements  of  the  bridge  company  as  fixed  by  tbe  1872  contract,  and 
represents  the  tolls  charged  to  the  L.  &  N.  B.  B.  Go.,  over  and  above  those 
requirements,  to  the  extent  of  about  134,000.  This  item  arises  out  of  the 
facts  stated  in  that  part  of  this  opinion  dealing  with  the  judgment  of  the 
L.  &  N.  B.  B.  Go.  against  the  bridge  company. 

We  are  of  the  opinion  that  the  contracting  roads  undertook,  and  that  all 
parties  then  understood  it  so,  that  the  tonnage  of  freight  would  produce  in 
the  aggregate  a  sum  sufficient  to  pay  all  tbe  fixed  charges  named  in  the 
contract,  dividends  included.  Each  for  itself  agreed  to  pay  its  own  share, 
but  all  undertook,  in  the  proportion  that  their  traffic  respectively  bore  to 
the  total  traffic  of  the  bridge,  to  pay  the  whole  of  the  sum  needed  to  be 
raised  for  the  bridge  company  under  the  contract.  The  railroad  companies 
must  have  so  understood  it,  for  they  have,  in  every  instance  till  1S96,  acted 
vpon  that  theory,  and  lived  up  to  it.  The  failure  of  the  Monon  and  of  the 
Air  Line  to  pay  their  proportions  began  long  before  1896,  yet  the  other  roads, 
parties  to  the  contract,  continued  to  pay  enough  of  tolls,  without  question 
-or  complaint,  to  provide  for  the  payment  of  the  regular  semi-annual  pay- 
anentfl  of  4  per  cent,  dividends.  When  the  Monon  finally  became  insolvent, 
tor  the  first  time  appellants  contended  that  their  subsequent  tolls  should  be 
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decreased;  not  because  of  the  failure  of  the  bridge  compaDy  to  collect  current 
aoOouDts,  but  because  au  old  account,  incurred  some  four  years  prior,  could 
not  be  collected.    That  was  an  account,  too,  ^bich,  had  it  been  collected, 
would,  under  the  system  in  vogue,  have  merely  "rebated"  to  the  responsible 
contracting  roads. 

We  are  of  opinion  that  for  their  failure  to  provide  an  income  from  tolls 
iiuffiolent  to  pay  the  full  dividend  of  4  per  cent,  semi-annually  for  the  years 
In  litigation,  appellants  are  liable,  and  that  the  circuit  court  has  properly 
fixed  and  apportioned  the  liability  between  them. 

L.  &  N.  R.  R.  CO.  V.  BRIDGE  CO.,  JUDGMENT. 

Instead  of  reporting  its  tonnage  of  freight  direct  to  the  bridge  company, 
the  L.  &;  N.  R.  R.  Co.  delivered  its  freight  destined  for  the  north  by  way  of 
Louisville  to,  and  recciYed  its  northern  freight  crossing  this  bridge  from, 
the  northern  roads  using  the  bridge.    These  roads  made  up  their  accounts 
and  reports  of  freight  so  as  to  include  the  L.  &  X.  K.  R.  Co.'s.     The  latter 
settled  and  paid  upon  the  basis  of  the  reports  made  out  by  these  roads,  and 
they,  in   turn,  paid   the  tolls  to  the  bridge  coniptiny.     By  the  system  of  re- 
bating  above  alluded  to  this  matter  resulted  in  the  rebates  being  made  to 
the  northern  roads  alone.     As  these  rebates  were  not  in  fact  money  paid  out 
by  the  bridge  company,  but  were  credits  entered  on   the  current  accounts 
against  the  respective  railroads  receiving  them,  the  result  was  that  to  the 
extent  of  these  rebates  the  L.  &  N.  R.  R.  Co.  was  being  required  to  pay  a 
higher  rate  of  tolls  to  the  bridge  company  under  the  contract  than  other 
contracting  roads  were  paying.     The  L.  &  N.  R.   R.  Co.  seed  the   bridge 
company  and  the  railroads  north  of  the  river  to  recover  the  excess  of  freight 
60  collected  from    it.    A  judgment  was  rendered   in   its  favor  agaiiiHt  the 
bridge  company  for  about  1168,000.     On  appeal  to  this  court  that  judgment 
was  affirmed.     (21  Ky.  Law  Rep.,  271.)    In  the  opinion  In  that  case  it  waa 
said  :  "It  was  the  plain  duty  of  the  defendant,  bridge  company,  to  have  re- 
stricted its  charges  to  such   rates  as  would  have  produced  a  sum  of  raonej 
sufficient   to  pay  its  legitimate  charges  under  the  contract,  and  as  it   has 
violated   this   contract   and   collected  from  plaintiff   tolls   in   excess  of   the 
amount  authorized  by  the  contract,  it  is  liable  therefor,  with  interest  from 
the  dcfte  of  such  illegal  exactions,  at  least  from  the  time  it  had  accurate  and 
distinct  Information  of  the  amount  due  ]ilaintiff  from  this  excess." 

That  action  was  in   court  for  some   time  before   the  Aral   judgment.      On 
appenlinj*    the    judgment    was    sujierFedtd.     Tije   afTinnance   carried    10    per 
cent,  damages   to   the  appellee,  L.  it  N.  R.  R.  Co.,  against   the  l)ridge  com- 
pany.    In    the  iiieantiiiie  a  cimsiderable   sum   of   iniensn  bad  accumulated. 
The  bridgi'  cuiiipauy  then  pructeded    to  collt-ct  from    the  railroad  companies 
north  of   the  river,  to  which  the  L.  <Je  N.  R.  R.  Co.'s  parr  of  the  "surplus" 
had  btien  creiilted,  the   amount    so  wrontrfully  given    over    to    them.     These 
were  nut  paid  back  at  once,  but  in  installments,  and  without  Interest.      Ap- 
pellant, P.,  C,  C    &  St.  L.  R.  K.  Co..  ha.s  paid  back  all  that  it    received  of 
money  that  sliould   have  gone  to  the  I.,  &  N.  R.  R.  Co.     Other  roads   have 
also  paid  back  their  part  of  the  original  sum.     But  none  of  tbem  paid  any 
interest,  or  cost,  or  any  part  of  the  damages.    The  biidge  company  has  paid 
off  thtf  judgment,  including  damages,  interest  and  oosta.    We  are  of  oplnioik 
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that  in  80  far  as  the  roads  north  of  the  river  procured  and  participated  Id 
this  wrongful  distribution  of  the  fund  charged  by  the  bridge  company 
against  the  L.  &  N.  K.  K.  Co..  and  collected  in  the  arrangement  detailed, 
they  should  reimburse  the  bridge  company  not  only  the  principal  of  the 
judgment  incurred  by  it  on  this  account,  but  the  interests,  costs  and  dam- 
ages as  well.  We  find  that  the  bridge  company  defended  the  suit  in  the  in- 
terest and  at  the  request  of  the  northern  roads.  The  railroad  companies 
receiving  the  credits  in  the  wrongful  distribution  of  the  L.  &  N.  R.  R.  Co.'s 
accounts  should  bear  the  burden  imposed  by  the  judgment  in  the  proportion 
only  in  which  they  received  the  improper  credits,  and  each  one  for  itself, 
^o  much  of  this  item  as  may  be  chargeable  against  the  Monon  and  Air  Line 
companies  must  be  collected  from  them,  or  be  a  loss  to  the  bridge  company. 

The  L.  &  N.  R.  K.  Co.  can  not,  of  course,  be  required  to  bear  any  part  of 
this  item  or  of  this  loss.  Assuming  that  the  Air  Line  and  Monon  accounts 
are  insolvent  (as  they  appear  in  fact  to  be),  so  far  as  they  embrace  parts  of 
the  liability  for  the  L.  &  N.  R.  R.  Co.  judgment  paid  off  by  the  bridge  com- 
pany (estimated  at  from  $84, (MX)  to  about  137, 158. 8$^,  plus  their  proportion  of 
interest,  costs  and  damages  upon  that  judgment)  these  liabilities  when  as- 
certained are  to  be  treated  as  if  they  had  been  collected  by  the  bridge  com- 
pany and  then  lost.  In  other  words,  this  sum  has  been  once  collected  by  the 
bridge  company  from  appellants  and  other  roads  as  tolls  on  traffic.  Instead 
of  applying  it  to  paying  dividends,  it  was  used  to  pay  a  judgment  against 
the  bridge  company  for  which  the  Air  Line  and  the  Monon  companies  were 
to  that  extent  alone  liable  as  among  the  railroads.  Therefore,  when  ascer- 
tained, the  amount  of  unsatisfied  liabilities  of  the  Air  Line  and  Monon  com- 
panies, on  account  of  their  part  of  the  L.  &  N.  R.  R.  Co.  judgment,  will  be 
deducted  from  the  sum  herein  directed  to  be  paid  in  by  appellants  to  enable 
the  bridge  company  to  pay  the  deticits  in  dividends  for  the  years  in  litiga- 
tion. 

In  providing  for  the  |142,500  of  deficit  in  dividends,  regord  should  be  had 
also  to  the  sums  that  may  be  collected  from  thp  roads  north  of  the  river 
under  this  item  for  reimbursing  the  bridge  company  for  its  payment  of  the 
L.  &  N.  judgment,  for  whatevnr  sum  is  collected  will  represent  that  much 
of  tolls  collected  from  the  trafific  liy  the  bridge  company,  and  which  was 
available  for  dividend.^,  but  had  been  wrongfully  diverted.  So  that  when 
collected  again,  it  should  be  applied  to  its  original  purpose. 

THE  TERMINATION  OK  THE  1872  CONTRACT. 

The  circuit  court  adjudged  that  the  contract  of  lb73,  as  modified  and  here- 
tofore explained,  was  still  in  full  force  and  elTcot,  and  binding  upon  both 
appellants.  The  last  clause  of  the  contract  provides  for  its  termination  as 
to  all  parties  embraced  in  a  two  years'  notice  given  by  one  of  the  parties  to 
terminate  it. 

On  the  26tb  of  September,  lhi»7,  the  P.,  C,  C.  cS:  St.  L.  Uy.  Co.  (and  the  J., 
M.  &:  I.  R.  R.  Co.)  gave  notice  to  the  bridge  conjpany  of  the  former's 
intention  to  terminate  the  contract  on  September  25,  ]M<i).  On  the  latter 
date  the  parDies  acted  upon  that  notice;  but  the  railroad  company 
baS'Slnoe  continued  to  send  its  freight  to  and  from  Louisville  over  that 
bridge  upoo  the  terms  fixed  by  the  bridge  company  as  to  all  other  freight. 
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We  are  of  opinion  that  by  the  notice  and  action  under  It  the  contract  was 
terminated  en  September  35.  1899,  as  to  the  parties  included  In  the  notice. 

Wherefore,  the  judgment  upon  the  cross  appeal  Is  affirmed.  Upon  the 
original  appeal  the  judgment  Is  reversed  and  the  cause  Is  remanded  for  pro- 
ceedings and  the  entering  of  a  judgment  consistent  with  this  opinion. 

Whole  court  sitting. 


TOWN  OP  CENTRAL  COVINGTON  v.  BELLONY. 
(Filed  March  20,  1008— Not  to  be  reported.) 
Slmrall  &  Arthur  and  Orlando  P.  Schmidt  for  appellant. 
James  P.  Tarvln  and  B.  F.  Qrazianl  for  appellee. 
Appeal  from  Kenton  Circuit   Court. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

On  the  original  hearing  this  case  was  exhaustively  considered  by  the 
whole  court  and  on  the  petition  for  rehearing  the  record  has  been  reezam- 
ined,  and  the  case  again  considered  by  the  whole  court.  The  evidence  for 
appellee  tended  to  show  that  the  sidewalk  was  not  in  a  reasonably  safe  cod- 
ditlon,  and  that  by  reason  of  this  appellee  received  the  injury  complained 
of  while  walking  along  in  the  dark  in  Ignorance  of  the  danger.  While  the 
proof  is  conflicting,  on  the  whole  case  we  can  not  disturb  the  verdict  of  the 
jury;  for  they  saw  and  heard  the  witnesses  and  the  credibility  of  the  testi- 
mony is  for  them.  The  proof  for  appellee,  if  true,  took  the  case  out  of  the 
rule  laid  down  in  the  authorities  relied  on  for  appellant.  We  are  unable  to 
see  that  there  was  aoy  error  in  the  instructions,  and  while  the  verdict  is 
large  we  ban  not  disturb  it  on  this  ground  under  the  evidence. 

Petition  overruled. 


SOMERSET  NATIONAL  BANKING  CO.'S  RECEIVER,  &o.    v.    HAIL. 

(Filed  March  20,  1008— Not  to  be  reported.) 

Banks— Instructions— In  an  action  against  the  receiver  of  a  bank  to  re- 
cover the  amount  of  a  deposit,  and  the  defense  is  that  the  amount  of  the 
deposit  was  invested  in  bank  Ftock  by  order  of  the  depositor,  it  was  error  to 
give  a  peremptory  Instruction  to  the  jury  to  find  for  the  plaintiff  when  there 
was  evidence  tending  to  prove  the  purchase  of  the  bank  stock. 

O.  H.  Waddle  and  F.  F.  Oldham  for  appellants. 

J.  N.  Sharp,  V.  P.  Smith  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  In  the  Pulaski  Circuit  Court  Y-y  the  appellee. 
G.  L.  Hail,  against  the  appellants,  Christopher  L.  Williams,  receiver  of  the 
Somerset  National  Banking  Co.,  and  the  Somerset  National  Banking  (Do.,  to 
recover  the  sum  of  $300,  which  he  placed  on  deposit  in  the  Somerset  National 
Banking  Co.,  and  which  has  never  been  repaid  to  blm,  as  he  alleges.  All 
of  the  facts  as  to  the  organization  of  the  appellant  bank,  the  appointment 
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of  a  receiver,  and  the  pleadiDgs  involved  Id  this  ease,  are  stibstaDtially  the 
name  as  in  the  case  of  the  Somerset  National  Bankini:  Go.*8  Receiver  v. 
Napier  Adams,  heretofore  decided,  of  which  it  is  a  counterpart;  and  refer- 
ence is  now  had  to  that  opinion  for  the  facts  necessary  to  llltistrate  this  case. 

Upon  the  trial  in  the  circuit  court  the  Judge  ruled  that  the  burden  of 
proof  was  on  the  defendants,  who  are  the  appellants  here,  and  at  the  close 
of  their  testimony  sustained  the  motion  nnide  by  appellee  for  a  peremptory 
instruction  to  the  Jury  to  find  for  him  in  the  sum  of  fSOO,  which  they  did. 
Appellants'  motion  for  a  new  trial  being  overruled,  they  have  appealed  to 
this  court.  The  correctness  of  this  ruling  of  the  circuit  judge  depends  upon 
the  question  as  to  whether  or  not  the  appellants  established  the  contract  of 
l)urchase  of  the  stock  in  question  by  appellee  of  the  appellant  bank.  The 
opinion  in  the  case  of  the  Somerset  National  Banking  Co.  's  Receiver  v. 
Napier  Adams  settles  the  law  as  appplicable  to  this  case,  and  it  is  not 
necessary  to  repeat  here  what  was  said  there.  There  was  abundance  of  testi- 
mony introduced  by  appellants  to  show  that  the  appellee  purchased  the  three 
-flhares  of  stock  involved  in  this  action  from  the  bank,  and  if  this  testimony 
^as  true,  they  were  entitled  to  a  judgment  dismissing  the  petition.  The 
Instruction  of  the  court  to  the  Jury,  to  find  for  the  plaintiff,  was  erroneous. 

'Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 

LOUISVILLE  AND  EVANSVILLE   MAIL  CO.  v.    GILLILAND. 

(Filed  March  20,  1903— Not  to  be  reported.) 

Negligence— Verdict  against  evidence— Appellee  in  her  action  against  ap- 
pellant alleges  that  while  she  and  her  husband  were  standing  on  the  bank 
of  the  Ohio  river  watching  the  landing  of  the  steamboat  "Tell  City," 
belonging  to  appellant,  the  boat  struck  a  tree  and  caused  it  to  fall  and  the 
limbs  thereof  struck  and  injured  appellee,  for  which  she  sought  and  recov- 
ered damages,  from  which  this  appeal  is  prosecuted,  the  ground  relied  on  for 
a  reversal  being  that  the  verdict  is  against  the  evidence.  Held— That  as  the 
evidence  shows  that  the  river  was  very  high  and  there  was  an  eddy  where 
the  boat  was  compelled  to  land,  and  tlie  person s  in  charge  of  the  boat  were 
not  guilty  of  negligence  in  making  the  landing,  the  verdict  in  favor  of 
plaintiff  was  flagrantly  against  the  evidence. 

Chas.  F.  Taylor  and  David  B.  Murray  for  appellant. 

B.  H.  Young,  N.  M.  Mercer  and  E.  C.  Waite  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pajnter. 

The  appellant,  Louisville  and  Evansville  Mail  Co.,  owned  and  operated  a 
line  of  steamers  on  the  Ohio  river  between  Louisville  and  Evansville,  among 
which  was  a  steamer  known  as  the  "Tell  City,"  which  carried  paeseugers, 
freight  and  the  United  States  mail.  She  was  about  1)00  feet  long  and  85  feet 
wl^e.  On  April  36,  1001,  the  river  was  "bank  full*'  when  the  boat  was 
landed  at  a  place  well  known  as  Addison's  Landing.  At  this  landing  there 
was  an  eddy  with  a  considerable  current  up  stream  ;  It  was  caused  by  some 
timber  at  the  lower  and  by  other  conditions  at  the  upper  end ;  the  eddy 
was  80  or  90  feet  wide.    The  space  between  the  lower  and  upper  end  of  the 
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eddy  was  too  short  to  admit  the  boat  to  laud,  except  by  approaching  it  frozK> 
the  curreDt  of  the  river  bow  foremost.  There  was  a  sycamore  tree  standiDS- 
at  the  upper  end  of  the  eddy,  and  near  it  was  some  cord  wood  to  be  taken  ou 
board.  The  high  waters  had  washed  away  nearly  all  of  the  dirt  fron> 
around  the  roots  of  the  tree.  In  making  the  landing  the  boat  struck  the 
tree  and  knocked  it  over,  and  it  seems  to  have  fallen  on  a  stump  and  against 
a  distillery  which  stood  upon  the  bank,  and  which  seem  to  have  prevented 
it  from  falling  to  the  ground.  The  appellee  and  her  husband  were  on  tbe^ 
bank  to  watch  the  boat  make  the  landing.  As  the  tree  began  to  fall  they 
endeavored  to  make  their  escape,  but  the  small  limbs  of  the  tree  caught 
them  and  knocked  them  down,  and  the  appellee  claims  she  was  Injured  in- 
consequence thereof. 

This  action  was  instituted  to  recover  damages  upon  the  ground  that  those 
in  charge  of  the  boat  were  guilty  of  gross  negligence  in  handling  it  upon  the 
occasion  in  questifin.  The  evidence  offered  by  the  appellee  conduced  to 
show  that  in  landing  the  boat  it  was  done  with  greater  speed  than  was 
usual  in  landing  boats.  There  was  no  other  fact  proven  which  tended  to 
show  negligence,  upon  the  pat  t  of  thu^e  in  charge  of  the  boat.  The  court  per- 
mitted the  case  to  go  to  thH  jury.  Under  the  rule  of  this  court,  if  there  is 
any  evidence  from  which  a  jury  might  inf^  negligence,  it  is  the  duty  of 
the  court  to  submit  tlie  question  tn  the  jury.  Under  this  rule  we  are  of 
the  opinion  that  the  court  properly  submitted  the  question  to  the  jury. 

The  appellant  ofiered  evidence  of  those  in  charge  of  the  boat,  which 
showed  that  there  was  a  current  up  stream  in  the  eddy  and  on  thn  outside- 
of  it  there  was  a  strong  down  current;  tijat  the  only  way  the  boat  could  be 
landed  was  to  go  in  v^lth  considerable  speed,  ho  as  to  overcome  the  down 
current  which  swept  the  stern  of  the  boat  and  the  up  current  which  tended 
to  force  the  bow  of  the  boat  from  the  shore;  that  on  the  occasion  in  question 
tberd  was  a  stiff  wind  blowing  which  also  contributed  to  make  the  landing 
a  difficult  one. 

The  evidence  further  conduced  to  show  that  the  boat  was  handled  in  the 
usual  way  in  making  the  landing,  and  that  the  cause  of  the  boat  striking 
the  tree  wan  that  the  down  and  up  currents  forced  the  bow  cf  the  boat 
against  the  tree.  There  is  evidence  al&6  to  the  effect  that  hod  the  l>oat  come 
in  faster  than  it  did  it  might  have  avoided  striking  the  tree,  but  those  in 
charge  uf  the  lioac  had  the  lives  of  the  passengers  within  their  keeping,  and 
they  had  to  guard  against  the  l)oat  striking  the  shore  with  too  much  force, 
and,  therefore,  the  boat,  after  attaining  the  speed  tliat  was  thought  to  be 
necessary  to  overcome  the  forcu  of  the  currents,  was  bucking  when  the  tree 
was  struck. 

The  testimony  of  the  appellant  shows  that  there  was  no  negligence  in  the 
handling  of  the  boat,  and  fully  explained  the  I'videnre  intrc duced  by  the  ap- 
]jellee,  wliich,  uinxplahied.  the  jury  inipht  have  inferred  negligence  from. 
Kveu  when  steamers  do  not  eiuMMinter  hiy;h  water,  high  winds  and  irouble- 
Homt'  currents,  as  in  this  case.  \]\ty  chu  not  be  handled  with  niathematical 
precision.  The  fact  thnt  they  may  ap])roach  the  shore  with  more  speed  at 
one  tinie  than  another  may  he  ensily  explained  so  as  to  show  it  was  not  th^ 
result  of  neglij/eiice.  Our  ('pinion  is  that  the  verdict  of  the  jury  Is  palpably 
against  the  evidence,  and  for  that  reason  a  new  trial  sbould  be  granted. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  oplolon. 
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SOMERSET  NATIONAL.  BANKING  CO.  S  RKCP:iVKR,  &o.  v.  ADAMS. 

•    (Filed  March  20,  1003— Not  to  be  reported.) 

CoDtracts— SnbsoriptioD  for  bank  stock— Id  this  action  by  appellee,  a  de- 
positor \n  n  bank,  to  recover  f5(H)  alleged  to  have  been  deposited  with  the 
plaintiff,  in  defence  it  is  iirsced  that  said  fund  was  invested  in  bank  stock 
which  was  subscribed  for  by  appellee,  and  that  said  sum  of  $500  was  charged 
to  his  account  and  his  account  for  stock  credited  by  said  sum.  Appellee  in- 
sists that  his  oontraot  of  subscription  wop  not  binding  on  bini  as  is  was  not 
in  writing.  Held— It  is  not  necessary  that  the  subscription  should  have 
been  made  by  appellee  in  writing.  Such  subscription  may  be  made  by 
parol.  Any  agreement  by  which  a  person  shows  an  intention  to  become  a. 
stockholder  is  sufficli^nt  tu  bind  both  him  and  the  corporation,  and  although 
there  may  be  no  direct  authority  from  the  board  to  receive  said  subscrip- 
tion, their  subsequent  raiidcation  of  same  was  sufficient.  The  bank  waft 
entitled  to  a  peremptory  instruction  in  its  favor. 

O.  H.  Waddle  and  F.  F.  Oldham  for  appellants. 

J.  N.  J^harp,  V.  P.  Smith  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  .Tudge  Barker. 

This  action  was  instituted  by  the  appellee,  Najiier  Adams,  who  was  the 
plaintiff  below,  against  the  appellants,  Christopher  L.  Williams,  receiver  of 
the  Somerset  National  Banking  Co.,  and  the  Somerset  National  Banking 
Co.,  to  recover  the  sum  of  $500,  alleged  to  have  been  deposited  by  him  in  the 
bank,  and  never  repaid. 

In  the  spring  19C0  the  stockkholders  of  the  Somerset  Banking  Co  ,  a  cor- 
poration doing  a  banking  business  in  Somerset,  Ky.,  concluded  that  it 
would  be  to  their  interest  to  change  their  bank,  which  was  a  State  institu- 
tion, into  a  national  bank,  and  to  that  end,  at  a  stockholders*  meeting,  in 
which  a  large  majority  of  the  stock  was  represented,  a  resolution  was 
passed,  author i^ing  the  directors  to  place  the  Somerset  Banking  Co.  in 
liquidation,  for  the  purpose  of  organizing  a  national  bank;  and  further  au- 
thorizing them  to  fix  such  time  uf,  they  might  deem  best  for  such  liquida- 
tion to  go  into  effect,  and  to  tak»«  all  necessary  steps  to  perfect  the  liquida- 
tion, and  to  orgiinize  a  national  bank,  to  be  called  the  Somerset  National 
Banking  Co.,  the  capital  stock  uf  which  was  to  be  ^r>i),(iOO,  the  stockholders 
of  the  old  bank  to  have  tiie  privilege  of  takin;^  stock  in  the  new  bunk  in  an 
amount  equal  to  ."><)  per  cent,  uf  thnir  holdings  in  the  old. 

Afterwards  liie  board  of  dirtctorn  of  the  Somerset  Banking  Co.  met  and 
elected  the  following  hu;ird  of  directors  for  the  new  institution:  Ij.  D.  S. 
Patton.  Will  C.  Curd,  (ieorge  W.  Wait,  M.  I).  Huffaker  and  Samuel  Tate, 
who  were  to  herve  until  the  next  annual  election,  to  be  held  on  the  second 
luesduy  in  January,  1W.)1.  At  a  substHiiient  meeting  the  board  of  directors 
of  the  Somerset  Banking  Co.  fixed  ihu  both  day  of  .June,  lloo,  as  the  time  at 
which  it  should  go  into  liquidation. 

On  the  nth  day  ot  June,  IVUO,  the  directors  of  the  Somerset  National 
Banking  Co.  held  a  meeting,  at  which  they  elected  George  W.  Wait,  presi- 
dent; Will  C.  Curd,  vice-president,  and  K.  G.  Hail,  cashier.  On  motion,  it. 
was  ordered   that   the  president,   George  W.  Walt,   and   the  cashier,   K.  Q^ 
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Hall,  "be,  and  tbey  are  hereby,  aatborlzed  to  proceed  with  the  orgaDization 
t)f  this  baDkiDg  compaDy,  to  purobase  tbe  required  books  and  statlooery, 
prooure  tbe  issue  of  tbe  curreDcy,  and,  if  possible,  got  matters  in  shape  to 
begin  business  on  the  9d  day  of  July,  1900  (the  Ist  coming  on  Sunday),  and 
inasmuch  as  the  proposed  stockholders  are  scattered  over  the  country,  and 
in  order  to  facilitate  the  organization,  it  is  further  ordered  that  the  oapital 
stock  be  taken  and  subscribed  by  a  limited  number  of  stockholders,  who 
will,  after  the  organization  is  completed,  apportion  the  same  on  a  basis  of 
^0  per  cent,  to  the  stockholders  in  the  Somerset  Banking  Co.  desiring  the 
flame.  However,  subject  to  tbe  law  requiring  tbe  directors  of  this  banking 
-oompany  to  hold  a  certain  number  of  shares  so  as  to  qualify  and  make 
themselves  eligible  to  hold  said  offices  as  directors.'' 

In  pursuance  of  this  authority  application  was  made  to  the  United  States 
Comptroller  of  the  Currency,  for  the  organization  of  the  Somerset  National 
Banking  Co. ;  in  order  to  comply  with  the  National  Bank  Act,  and  tbe 
«ule8  and  regulations  of  the  comptroller  of  the  currency,  formal  application 
piipers  were  made  out,  and  in  pursuance  of  the  agreement  that  a  limited 
number  of  persons  should  subscribe  for  all  the  stock,  L.  S.  D.  Patton,  Samuel 
Tate,  M.  D.  HuflTaker.  George  W.  Wait,  B.  Q.  Hail,  Will  C.  Curd.  James 
Denton,  A.  M.  Girdler,  H.  Clay  Newell  and  B.  G.  Newell,  all  residing  In 
Somerset,  K7.,  subscribeO  for  the  whole  capital  stock  of  the  proposed  bank, 
each  taking  fifty  shares;  whereupon  the  Somerset  National  Banking  Co. 
was  duly  and  legally  organized  under  the  national  bank  act,  and  empow- 
-ered  to  carry  on  a  banking  business  at  Somerset,  Ky. 

The  subscriptions  of  tbe  ten  persons  mentioned  were  only  intended  to 
effect  the  orgiinlzation  of  the  bank  expeditiously,  and  to  facilitate  tbe 
arrangement  by  which  the  stockholders  in  the  Somerset  Banking  Co.  should 
have  the  privilege  of  subscribing  for  the  new  stock  to  the  extent  of  50  per 
^ent.  of  their  holdings- of  stock  in  the  old  bank:  and  also  that  at  least 
^10,000  worth  of  the  stock  in  the  new  bank  should,  if  possible,  be  sold  to 
new  subscribers,  for  tbe  purpose  of  interesting  them  in  the  proposed  bank. 
It  was  never  intended  that  these  subscriptions  should  be  anything  more 
than  formal,  the  subscribers  being,  practically,  trustees  for  the  proposed 
new  subscribers. 

Tbe  new  bank,  being  thus  organized,  was  started  in  business.    Among  its 

deposlturs  was  appellee,  Napier  Adams,  who  entered  into  negotiations  with 

the  officers  of  the  bank  for  the  purchase  of  five  shares  of  stock;  he  having 

agreed  to  subscribe  for  this  number,  it  was  paid  for  by  charging  his  deposit 

^account  with  the  sum  of  $500  and  crediting  him  on  the  stock  ledger  with 

that  sum;  and  in  pursuance  of  this  subscription  a   certificate  of  stock  was 

made  out  for  the  five  shares  of  stock,  and  in  the  expectation  that  be  would 

-oall  for  it,  was  laid  aside  in  the  hank  for  biro,  but  was  never  delivered.    Tbe 

new  bank   seems  to  have  had  an  exceedingly  short  career;  it  commenced 

business  on  the  2d  day  of  July,  1900,  and  was  plaoed  in  tbe  hands  of  a  re- 

-ceiver  by  the  comptroller  of  the  currency  on  the  17th  day  of  August,  1900; 

for  what  reason   does  not    definitely  appear,   but  presumably  beoauae  it 

assumed   the  payment  of  the  deposits  of  the  old  bank,  which  must  have 

f)een  insolvent. 

It  having  been  found  necessary,  by  the  comptroller  of  tbe  enrrenoy,  In 
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order  to  pay  the  IndebtedDess  of  the  appellant  bank,  to  make  an  assesfment 
upon  all  the  stockholders,  this  was  done,  and  In  defanlt,  an  action  was  In- 
Btitated  by  the  receiver  In  the  United  States  District  Court  for  the  eastern 
district  of  Eentnoky,  aealnst  a  large  number  of  stockholders,  among  whom 
was  the  appellee;' wheren^n  the  appellee  lostltuted  this  action  In  the  dr- 
onlt  court  of  Pulaski  county,  In  order  to  test  the  question  In  the  Stat» 
court  as  to  whether  or  no  his  subscription  to  the  stock  of  the  defunct  bank 
was  valid.  To  his  action  the  receiver  filed  an  answer,  containing  four  para^ 
graphs.  In  which  he  respectively  denies  the  indebtedness  as  set  out  In  the 
petition;  pleads  the  subscription  by  appellee  of  the  stock;  the  application  of 
the  $500  deposited  by  appellee  in  the  bank  in  payment  therefor;  the  pend- 
ency of  this  action  in  the  Federal  court  as  a  bar  to  this,  and  that  the  plain- 
tiff is  estopped  to  deny  that  he  was  a  subscriber. 

The  burden  of  proof  was  upon  the  defendant;  an  examination  of  all  tha 
pleadings  show  that  the  money  sued  for  was  placed  on  deposit  in  the  bank, 
and  the  plea  titat  it  was  used  in  paying  appellee's  stock  subscriptions  is  a  plea 
of  payment;  nor  do  we  think  that  the  fact  that  plaintiff  proved  his  deposit 
account  before  the  receiver,  without  including  the  1600  in  question,  or  the 
fact  that  he  paid  several  ass^sments  on  his  stock,  estopped  him  from  deny- 
ing that  he  was  a  stockholder,  if  the  truth  justified  his  so  doing,  as  these 
acts  did  not  plane  the  receiver  in  any  worse  position  than  if  they  had  not 
been  made.  The  pendency  of  the  action  by  the  receiver  against  the  plaintiff^ 
in  the  Federal  court  was  nofc  a  bar  to  the  prosecution  of  this  action.  When 
the  case  came  on  for  trial  the  circuit  Judge  held  that  the  burden  of  proof 
was  on  the  appellee,  whereupon  he  testified  in  his  own  behalf,  and  rested. 
The  appellants  then  moved  the  court  for  a  peremptory  instruction  io  the 
Jury  to  find  for  them,  which  being  overruled,  they  then  introduced  thelr- 
testimony.  At  the  close  of  all  the  evidence  both  sides  moved  for  peremp- 
t  ory  instructions  to  the  Jury  to  find  for  them  respectively.  The  motion  of 
the  appellants  was  overruled,  and  that  of  the  appellee  was  sustained:  where- 
upon, in  obedience  to  the  instructions  of  the  court,  the  jury  found  for  the 
appellee  in  the  sum  of  tSOO,  as  prayed  for  in  his  petition.  The  appellant's 
motion  for  a  new  trial  having  been  overruled,  they  have  brought  the  case 
here  on  appeal. 

We  are  of  the  opinion  that  the  appellants'  motion  for  a  peremptory  in- 
struction should  have  been  sustained,  aod  that  of  appellee  should  have  been 
overruled.  The  appellee  admitted  that  he  had  agreed  to  subscribe  for  the 
stock;  that  he  knew  and  acquiesced  In  his  deposit  account  being  charged 
with  the  sum  of  1500  to  pay  for  it,  and  that  he  regarded  himself  as  a  stock- 
holder for  a  considerable  time  after  the  bank  went  into  the  hands  of  a  re- 
ceiver. -  We  do  not  think  that  the  arrangement  made  for  the  organization  of 
the  bank,  whereby  ten  men  nominally  subscribed  for  all  of  the  stock,  made 
the  subscription  of  the  appellee  for  five  shares  an  overissue,  which  woald 
Invalidate  the  subEcrlption ;  the  arrangement  was  merely  one  of  conveni- 
ence, it  never  being  the  intention,  either  of  the  subscribers  or  the  bank,  that 
they  should  reallytake.lt;  but,  on  the  contrary,  they  were  looked  upon 
Bimply  as  trustees  for  such  new  stockholders  as  could  be  induced  to  sub- 
scribe. The  arrangement  was  a  beneficial  one,  as  it  would  have  been  im« 
praotloable  to  hi^ve  organized  the  bank  so  as  to  give  the  old  stockholdera 
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the  privilege  of  subscribing  for  the  new  stock  In  the  proportioD  agreed  on, 
except  by  adopting  this  plan,  or  some  similar  one. 

The  stockholders  of  the  Somerset   Banking  Co.  were  scattered  over  the 
country  at  various  places.     It  was  necessary,  under  the  national  bank  act, 
that  the  subecribers  should  be  named,  their  residence  given,  and  that  they 
should  acknowledge  the  articles  of  incorporation.     It  would  have  been  an 
interminable  labor  to  have , procured  this  from   the  old   stockholders,  and. 
therefore,  we  think  that  the  plan  adopted,  under  the  circumstances,  was  en- 
irely  reasonable.     This  very  question  arose  in   the  case  of  Talure  Savings 
Bank  v.  Talbot.  131  Cal..  4b.    In  that  case,  in  order  to  expedite  the  organiza- 
tion of  the  corporation,  one  Linder  subscribed  for  183  shares,  not  with  the 
intention  of  actually  taking  them,  but  In  order  to  effect  the  incorporation, 
and   to  hold  them    in   trust  for  future   subscribers.     In   a  suit  against  the 
stockholders  for  their  subscriptions  this  action  of  Linder's  was  charged  as 
being  an  overissue  of   rttook,  rendering  thesubseguent  subscriptions  invalid. 
To  this   the  court  made  answer:   "The  contention  that  the  stock  of  these 
appellants  was  an   overissue,   and.  therefore,    void,   is  based   upon   figures 
rather  than  upon  facts,  for  in  truth  there  was  never  issued  by  the  organiza- 
tion a  single   share  more  than  the  fiOO  authorit^.ed  by  its  articles  of  incor- 
poration.   The  argument  of  appellants  here  is  that  the  aggregate  subscrip- 
tion   list   showed    more   than   600   shares;    that   Linder.    in    the  articles  of 
incorporation,  was  down  for  183  shares;  that  the  subscribers  and  incorpora> 
tors  acquired  rights  to  this  stock  of  which  they  could   not  bn  deprived  with- 
out their  consent,  a^d  without  the  unanimous  consent  of  the  stockholders, 
and  that  casting  up   the  total  of  the  subscription  list  and  the  amount  set 
^own  in  the  articles  of  incorporation,  the  result  is  a  sum  far  exceeding  50O 
fihares.    The  faots appear  to  be  that  at  the  time  the  articles  of  incorporation 
were  drawn  all   the  subscription  lists  were  not  at  hand,  and   that  Linder. 
the  organiicer  and  promoter  of  the  organization,  put  his  name  down    for  183 
shares,  to  make  up  the  full  total  of  500  shares.    In  so  doing  he   constituted 
and  regarded  himself  as  the  self  appointed  agent  of  other  subscribers,  whose 
names  were  not  at  hand,  and  the  fact  is  that  no  subscriber  was  refused  the 
amount  of  stock  which  he  demanded,  but  such   stock  was  issued   to  hira 
directly  by  the  corporation,  it  being  taken  in  some  instances  from  the  amount 
of  Linder's  183  shares.     In   this  there  was  complete  aoqnieBoence  upon  the 
part  of  Linder  and  the  other  stockholders.    *    *    *    There  is  not  the  slight- 
est suggestion  that  Linder  was  acting,  or  attempting  to  act,  in  fraud  of  the 
rights  of  any  one.     Before  the  organization   of  the  corporation  Pope  and 
Talbot  had  agreed  to  take  stock  in  it.    The  amount  had  not  been  definitely 
decided  upon.     The  stock  subsequently  taken  by  Pope  and  Talbot  concluded 
the  agreement,  and  in  this  subscription  of  183  shares  Linder  may  be  regarded 
as  having  acted  as  their  agent,  as  well  as  the  agent  of  others  to  whom  stock 
was  afterwards  issued."    (Citing  San  .7oaquln,  &c.  v.  Beecher,  11  Cal.,  79; 
Burrv.    Wilcox,   28   N.  Y.,  661;  Terwllliger  v.  Great  Western   Tel.    Co..  69 
111.,  249;  Bates  v.  Great  Western  Tel.  Co.,  134  111.,  636.) 
This  doctrine   is  also  upheld  in   the  case  of  Burt  v.  Bailey,  &c.,  78  Fed. 

Rep.,  693. 

No  certificate  was  issued,  or  contemplated  being  issued,  to  the  ten  original 
subscribers  for  the  full  amount  of  their  subscriptions;  they  were  merely 
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conduits  through  whom  the  bank  was  to  distribute  its  stock  to  its  future 
subscribers  in  the  manner  contemplated  by  the  ori^clnal  resolution  of  the 
stockholders  of  the  Somerset  Banking  Co.  It  was  not  necessary  that  the 
subscription  should  have  been  madn  by  appellee  in  writing.  Subscriptions 
for  the  stock  of  corporations  are  made  according  to  the  principles  governing 
contracts  generally,  and  we  know  of  no  principle  which  forbids  them  being 
made  by  parol. 

In  the  American  &  English  Edc.v.  of  Law,  chapter 93,  title  *' Stockholders." 
786,  it  is  said:  "No  particular  form  is  essential  to  the  validity  of  a  contract 
of  subscription :  any  form  by  which  an  intent  to  effect  a  contract  of  mem- 
bership is  manifest  will  suffice,  and  even  without  a  formal  subscription,  or 
where  it  is  irregnlar,  the  contract  may  be  inferred  from  acquiescence  and 
acceptance  of  the  benefits  of  membership.  " 

In  Cook  on  Corporations,  volume  1,  section  68:  *'The  contract  of  subscrip 
tion  for  shares  of  stock  in  an  incorporated  company  may  be  entei*ed  into  in 
various  ways.  Whenever  an  intent  to  become  a  subscriber  is  manifested 
the  court;  is  inclined,  without  particular  refi-rence  to  formality,  to  hold  that 
the  contract;  of  subscription  subsists.  It  is,  as  in  the  case  of  other  contracts, 
a  question  of  intent.  Formal  rules  are,  for  the  most  pare,  disregarded. 
And  in  general,  a  contract  of  subscription  may  be  made  in  any  way  In 
which  other  contracts  may  be  made.  Any  agreement,  l)y  which  a  person 
shows  an  intention  to  become  a  stockholder,  is  sufficient  to  bind  both  him 
and  the  corporation.  When  one  accepts  or  assumes  the  position  and  duties, 
and  claims  the  rights,  privileges  and  emoluments  of  a  stookhoId(-r,  and  the 
-corporation  accepts  or  acquiesces  therein,  such  person  is  estopped  to  deny 
that  he  is  a  subscriber,  even  though  there  may  have  been  something  irreg- 
ular or  defective  in  the  formal  manner  of  his  subscription,  or  there  may 
have  been  no  formal  subscription  at  all.  *  *  •  There  have  been  various 
dicta  to  the  effect  that  a  subscription  can  not  be  entered  into  by  parol,  but 
the  later  and  better  opinion  is  that  such  a  subscription  is  valid  and  bind- 
ing."' 

A  verbal  subscription  for  stock  in  a  corporation  was  expressly  upheld  by 
this  cours  in  the  case  of  Tabler,  &o.  v.  The  Anglo-American  Association, 
Liimited,  17  Ky.  Law  Kep.,  815.  We  quote  the  following  from  the  opinion: 
^'The  testimony  shows  that  this  was  a  verbal  subscription  of  stock,  and  no 
written  evidence  is  exhibited,  except  a  writing  evidencing  a  subscription  by 
others,  and  to  which  neither  of  the  appellants'  names  are  attached.  It  is 
plain,  however,  that  the  appellant  either  purchased  the  stock  or  subscribed 
for  it,  and  on  thi^  issue  the  testimony  is  so  conflicting  as  not  to  justify  a 
reversal  on  that  ground  for  want  of  evidence  to  support  the  judgment;  in 
fact  it  clearly  appears  that  this  stock,  at  the  time  of  purchase,  was  in  great 
demand,  and  it  is  scarcely  to  be  supposed  that  a  sale  would  be  made  so 
muoh  below  i  he  market  value,  and  by  one,  as  he  states,  having  no  authority 
to  dispose  of  the  stock.  The  discrepancy  in  the  testimony  has  arisen,  no 
doubt,  from  the  confidence  the  parties  had  in  the  success  of  the  enterprise, 
and  their  inattention,  therefore,  to  what  actually  transpired  with  reference 
to  the  transaction.  It  does  appear  singular  that  a  verbal  subscription  in- 
volving so  much  should  have  been  made,  and  equally  so  that  the  stock 
should  have  been  purchased  and  the  money  paid,  and  no  cartiflcate  of  stock 
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ever  issued  or  demanded,  and  this  loose  manner  of  doing  business  has  oansed 
this  diifioulty  between  the  parties." 

The  trial  oourt  erred  in  refusing  to  allow  appellants  to  show  parol  author- 
ity  from  the  board  of  directors  to  the  president  and  cashier  to  sell  thiti  stock 
to  appellee,  although  we  do  not  think  it  material  in  this  oase,  as  the  ac- 
quiescence in  the  sale  by  the  board  of  directors  conclusively  evidences  their 
ratification  of  the  transaction,  even  if  there  should  be  any  doubt  as  to  the 
original  authority  to  make  the  sale.  The  directors  are  presumed  to  be  in- 
formed of  the  ordinary  business  of  the  bank,  and  they  would  not  be  permit- 
ted, if  they  so  desired,  after  receiving  appellee's  money  io  payment  for  hia 
stock,  to  repudiate  the  transaction.  The  contention  uf  appellee,  that  the 
stbok  issued*  to  him  belonged  to  B.  G.  Newell,  who  was  one  of  the  ten  orig- 
inal subscribers  for  all  of  the  capital  stock,  and  that  as  no  authority  waa 
shown  by  appellants  from  him  for  the  sale  and  transfer,  it  was  void,  can 
not  be  maintained.  The  evidence  conclusively  shows,  as  said  before,  that 
B.  G.  Newell  did  not  own  all  the  stock  which  stood  in  his  name  under  his 
original  subscription;  as  to  future  subscribers  he  was  simply  a  trustee,  and 
could  not  refuse  to  transfer,  if  he  would;  a  refusal  on  his  part  to  permit  the 
transfer  would  have  been  a  gross  breach  of  the  original  agreement  under 
which  he  subscribed.  There  was  no  necessity  of  any  special  authority  from 
him  to  issue  the  certificate  to  appellee;  he  had  no  certificate  for  the  stock, 
and  never  intended  to  accept  one,  and  could  not  have  required  the  bank  to 
transfer  it  to  him  if  he  had  so  desired.  His  subscription  was  only  a  matter 
of  organization,  and  he  and  the  bank  so  understood  it.  The  issuance  of  the 
certificate  of  appellee  was  perfectly  regular,  and  in  conformity  with  original 
resolution  for  the  placing  of  the  stock.  There  can  be  no  doubt  that  appellee 
subscribed  for  it,  or  that  he  knew  it  was  paid  for  out  of  his  money  on  de- 
posit in  the  bank,  and,  as  said  before,  he  regarded  himself  as  a  stockholder 
until  long  after  the  failure  of  the  bank.  The  court  should  have  sustained 
apiiellants'  motion  for  a  peremptory  instruction  at  the  close  of  all  the  testi- 
mony. 

Wherefore,  the  case  is  reversed  for  proceedings  consistent  with  this  opinion. 


SOMERSET  NATIONAL  BANKING  CO. 'S  RECEIVER  v.  BRINKLEY. 

(Filed  March  20,  1003— Not  to  be  reported.) 

Banks— Liability  to  depositor— Instructions— Burden  of  proof— In  thia 
action  instituted  by  appellee  to  recover  $1,000  deposited  with  the  banking 
company  the  defense  was  made  that  appellee  purchased  stock  of  the  bank 
with  same.  The  oourt  correctly  ruled  that  the  appellant  had  the  burden  of 
proof,  and  at  the  close  of  his  evidence  properly  gave  to  the  jury  an  instruc- 
tion to  find  for  plaintiff,  as  the  proof  failed  to  show  that  the  trade  for  the 
stook  was  flonsummated  by  her,  or  by  an  agent  duly  authorized  by  her  to^ 
make  said  trade. 

O.  H.  Waddio  for  appellant. 

J.  N.  Sharp,  V.  P.  Smith  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Barker. 


B0MEB8ET  NAT.  BE.  GO/S  BEO'B  V.  BBINKLET.       2089 

ThlB  action  was  iDStltntod  Sd  the  Pulaski  Circuit  Court  by  the  appellee, 
Susie  Brlnkley,  against  the  appellants,  Gfaristopber  L.  Williams,  receiver  of 
the  Soiperset  National  Banking  Co.,  and  the  Somerset  National  Banking 
Co.,  to  recover  the  sum  of  $1,000,  which  she  placed  on  deposit  in  the  Somer- 
set National  Banking  Co.,  and  which  has  never  been  repaid,  to  her  as  she 
alleges. 

All  of  the  facts  as  to  the  organization  of  the  appellant  bank,  the  appoint- 
ment of  a  receiver  and  the  pleadings  involved  in  this  case  are  substantially^ 
the  same  as  in  the  case  of  the  Somerset  National  Banking  Co.  's  Bec'r  v.  Napier 
Adams,  ante,  202)3.  heretofore  decided,  of  which  It  is  a  counterpart;  and  refer- 
ence is  now  had  to  that  opinion  for  the  facts  necessary  to  illustrate  this  case. 
Upon  the  trial  in  the  circuit  court  the  judges  as  we  think,  properly  ruled  that 
the  burden  of  pidof  was  on  the  defendants,  who  are  the  appellants  here,  and 
at  the  close  of  their  testimony  sustained  the  motion  made  by  appellee  for  a 
peremptory  instruction  to  the  jury  to  find  for  her  in  the  sum  of  $1,000, 
which  they  did.  Appellants'  motion  for  a  new  trial  being  overruled,  they 
have  appealed  to  this  court.  The  correctness  of  this  ruling  of  the  circuit 
judge,  under  the  principles  enunciated  in  the  Somerset  National  Banking 
Co.'s  Rec'r  v.  Napier  Adams,  depends  upon  the  question  as  to  whether  or 
not  the  appellants  established  the  contract  of  purchase  of  the  stock  in  ques- 
tion by  appellee  of  the  appellant  bank. 

After  the  organization  of  the  Somerset  National  Banking  Co.  the  appel- 
lee, Susie  Brinkley,  entered  into  negotiations  with  itsoflSoers,  looking  to  th& 
purcha6e  of  ten  shares  of  stock.  She  had  on  deposit  in  the  bank  $1,266.  No 
contract  for  the  purchase  of  the  stock  was  finally  consummated  by  appellee, 
although  the  matter  was  discussed  between  her  and  the  bank  ofidoers.  The 
talk  that  she  had  concerning  the  stock  was  with  B.  G.  Hail,  the  teller  and 
cashier.  Mr.  Hail  was  introduced  as  a  witness  for  appellants,  and  on  cross- 
examination  said  there  was  no  agreement  between  him  and  appellant  as  to 
the  number  of  shares  that  she  would  take,  and  made  it  perfectly  clear  that 
there  was  no  contract  for  the  sale  of  the  stock  closed  between  him  and  ap- 
pellee, but  be  says  that,  after  his  conveisation  with  appellee,  her  brother- 
in-law,  W.  F.  Touilinson,  told  him  that  she  would  take  ten  shares,  and  that 
be  settled  the  matter  with  Mr.  Tomllnson. 

Mr.  Tomllnson  was  also  introduced  as  a  witness  by  appellants,  and  ad- 
mitted that  he  told  R.  G.  Hail  that  his  sister-in-law  would  take  the  ten 
shares  of  stock,  but  said  that  he  bad  no  authority  from  her  to  close  the  con- 
tract, and  that  he  was  not  her  agent  in  any  way,  and  had  no  right  to  act  for 
her;  that  the  talk  he  had  with  her,  concerning  the  stock,  was  just  a  family 
matter,  and  when  he  told  Haii  that  she  would  take  the  stock  he  assumed 
that  she  would  accept  his  advice  in  the  matter.  The  evidence  did  not  show 
that  the  appellee  ever  knew  that  the  contract  was  closed,  or  that  her  money 
had  been  taken  to  pay  for  the  stock  in  question,  or  that  a  certificate  for  it 
had  been  issued  to  her;  it  was  never  delivered,  and  there  was  a  total  failure 
to  show  that  she  ever  made  any  contract  with  appellant  bank  for  the  pur- 
chase of  the  stock;  or  authorized  any  one  so  to  do  for  her,  or  that  she  ever 

knew  that  her  name  was  on  the  stock  book.    We  think  the  court  properly 

Instructed  the  Jury  at  the  close  of  the  appellants'  testimony  to  find   for  the 

appellee. 

..  Wherefore,  the  judgment,  ia  affirmed. 

vol.  24—132 
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DARNALL  v.  JONES'  BX'OBS,  &o. 

(Filed  Marob  90,  1008— Not  to  be  reported.) 

ImprovemeDts— iDDooent  purcbaser— Oocupjlng  claimant— A.  beoame  tbe 
purobaser  of  a  lot  of  land  under  ezeoutlon  Pale  and  built  a  bouse  on  same 
and  ocoupied  it  witb  bia  family.  Tbe  pXirobase  and  improvementa  were 
made  in  good  faitb  by  A.,  under  tbe  belief  that  tbe  title  to  tbe  lot  was  in 
tbe  debtor  in  tbe  execution,  wben  in  fact  the  title  was  in  appellant,  his 
wife.  Appellant  instituted  this  action  to  recover  said  property.  Pending 
the  litigation  A.  removed  bis  bouse  from  appellant's  lot  to  a  lot  that  the 
iplaintiffs  in  the  execution  conveyed  to  bim  in  lieu  of  tbe  lot  claimed  by  ap- 
pellant. An  amended  petition  was  filed,  oialming  damages  for  removloK  tbe 
'building  from  tbe  lot.  Tbe  verdict  and  judgment  appealed  from  was  in 
tavor  of  appellant  for  tbe  recovery  of  the  lot  and  for  one  dollar  for  tbe  rental 
thereof  during  the  time  it  was  held  adversely  to  her.  Helc^— That  A.  is  not 
-entitled  to  claim  compensation  for  the  value  of  bis  improvements  under  the 
■occupying  claimant's  statute,  as  bis  title  is  not  traced  to  the  Common 
wealth,  but  under  the  equitable  rule  that  a  bona  fide  occupying  claimant 
'Should  not  suffer  for  the  consequence  of  his  Innocent  mistake  as  to  the  title, 
ihe  is  not  liable  to  any  greater  extent  than  will  fully  repay  the  owner  for 
any  damage  done  by  tbe  mistake.  Tbe  case  should  have  been  transferred  to 
tbe  equity  docket,  but  as  tbe  verdict  is  in  full  accord  with  the  finding  of 
the  chancellor,  bad  the  matter  been  submitted  to  bim,  no  injury  was  done 
appellant. 

JBobbs  &  Farmer  for  appellant. 

Forman  &  Forman  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  executors  of  Thomas  Jones,  deceased,  and  W.  T.  Sellers,  the  surviv- 
ing partner  of  the  firm  of  Jones  &  Sellers,  recovered  a  judgment  in  the  Fay- 
ette Circuit  Court  against  J.  R.  Darnall,  tbe  husband  of  appellant,  for  the 
sum  of  tl62  81,  with  interest  from  May  18,  1893,  until  paid,  and  tbeir  costs 
of  action.  Upon  this  judgment  they  caused  an  execution  to  be  issued 
which,  coming  into  the  hands  of  the  F«herlff  of  Fayette  county,  was  by  him 
levied  upon  two  vacant  lots  of  land  in  Forest  Hill  addition  to  tbe  city  of 
Liexington,  Ky.,  as  the  property  of  J.  R.  Darnall.  Both  of  these  lots  were 
sold  by  tbe  sheriff  under  the  execution,  and  the  property  purchased  by  the 
executors  of  Thomas  Jones. 

Afterwards  the  sheriff  executed  and  delivered  to  the  purchasers  a  convey- 
ance of  the  two  lots  sold  by  him,  and  on  the  8th  day  of  August,  1900,  they 
conveyed  the  eastern  lot  to  appellee,  Charles  W.  Clark,  by  a  deed  of  genera 
warranty :  Clark  having  caused  bis  deed  to  be  recorded,  took  possession  of  tbe 
lot  and  erected  thereon  a  small  frame  cottage,  which  be  occupied  as  a  home  for 
himself  and  family.  Tbe  lot  thus  sold  by  the  executors  to  Charles  W.  Clark 
did  not  belong  to  J.  R.  Darnall,  the  defendant  in  the  execution,  but  was 
the  property  of  his  wife,  the  appellant.  Sallie  Darnall,  who,  ascertaining 
that  appellee  Clark  had  taken  possession  of,  and  built  a  bouse  upon  ber  lot, 
Instituted  this  action  in  tbe  Fayette  Circuit  Co6rt  against  bibi  for  lla  re- 
covery. Upon  the  institution  of  the  action  appellee  Clark  Beema,  for  the 
first  time,  to  have  learned  the  true  oonditioD  as  to  bis  title,  and  reported 
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"the  taota  to  his  Yendori,  the  ezeontonii  who  at  bnoe  conveyed  to  blm 
4iD0tber  lot  In  lien  of  tbe  one  firit  fold  to  hfm,  and  be  tberenpon  removed 
till  bonee  from  tbe  lot  beloofftng  to  appellant  to  tbe  eeoond  lot  oonveyed  to 
bim.  Appellant  tben  amended  ber  petition,  alleging  tbe  facts  of  tbe  re- 
moval of  tbe  bouse  by  Clark,  and  praying  for  a  Judgment  for  recovery,  in 
-addition  to  ber  lot,  of  tbe  enm  of  $800  damages  for  the  wrongful  removal  of 
the  boase  from  ber  property. 

Appellees,  the  ezeontors  of  Thomas  Jones,  defended  tbe  action  thns  in« 
-«tituted,  both  for  themselves  and  for  their  co-defendant  and  vendee,  Clark, 
Their  answer  admits  the  title  of  appellant  to  the  lot  in  question,  alleging 
•that  tbe  sale  by  the  sheriff  of  it,  as  the  proijerty  of  J.  R.  Darnall,  was  made 
under  the  mistaken   belief  that  tbe  property  belonged  to  him :  that  they 
i)oagbt  the  same  at  the  sheriff's  sale,  believing  in  good  faith  that  they  were 
-ao<1uirlng  to  valid  title  thereto,  and  that   upon  receipt  of  the  sheriff's  deed 
"Chny  in  good  faith  conveyed  the  lotto  their  co-defendant,  Clark,  who,  also 
In  good  faith,  believed   that  he  was  obtaining  a  valid   title  to  it,  and,  so 
hritieving,  erected  thereon  a  soiall  frame  cottage.    They  allege  that  the  lot 
in  question  was  a  part  of  an  uninolosed  and  vacant  commons  in  the  suburbs 
-of  Lexington,  and  that  the  rental  value  thereof  amounted  to,  practically, 
nocbing;  that  after  the  Institution  of  appellant's  action  they   discovered 
that  the  title  to  the  lot  was  in  appellant,  and  at  once  secured  tbe  vacation 
thereof  by  their  co-defendant,  Clark,  by  giving  him  another  lot,  to  which 
was  removed  tbe  frame  cottage  which  Clark  had  erected  on  appellant's  lot. 
They  alleged  that  tbe  removal  was  made  without  injury  or  damage  to  appel* 
hint's  lot,  and  denied  that  she  was  damaged  in   any  sum  whatever  by  the 
removal  thereof  from  her  property.    They  admit  tbe  appellant's  title  to  the 
4ot  in  question  to  be  paramount  to  theirs,  and  allege  that  they  had  tendered 
bur  a  quit-claim  deed  from  their  vendees,  Charles  W.  Clark  and  bis  wife,  to 
the  property  sold  by  them  to  blm,  and  also  a  quit-claim  deed   from  them* 
selves  to  the  remainder  of  the  lot  purchased  by  them  at  the  sheriff's  sale; 
nntl  they  paid  into  court  the  sum  of  18.60,  subject  to  appellant's  order,  for 
•«hu  purpose  of  paying  for  the  recording  of  the  deeds.    Appellant  filed  a  reply 
to  this  answer,  denying  its  afBrniative  allegations,  and  thus  making  up  tbe 
IdRues. 

There  were  two  trials  had  in  tbe  case.    On  tbe  first  trial  the  Jury  returned 
■a  verdict  in  favor  of  appellant  for  the  recovery  of  ber  lot,  and  the  sum  of 
•f  i50,  as  damage  for  the  removal  of  the*  bouse  by  Clark.    .The  court,  upon 
motion  of  the  appellees,  set  aside  this  Judgment,  and  granted  them  a  new 
•trial.    Upon  the  second  trial  the  Jury  found  a  verdict  for  the  appellant  for 
^he  recovery  of  ber  lot,  and  the  sum  of  one  dollar  for  the  rental  thereof  dur- 
Inirtbe  time  it  was  held  adversely  to  her.    Her  motion  for  a  new  trial  hav- 
ing been  overruled,  she  has  appe^iled  to.  this  court.    There  was  practically 
DO  contrariety  in  tbe  evidence  heard  upon- the  trial  of  tbe  case  in  the  circuit 
-court;  tbe  title  of  tbe  lot  in  appellant  was  admitted ;  tbe  value  of  tbe  bouse 
removed  by  Glairk  was  agreed  by  tbe  parties  to  be  1884.60,  and  tbe  evidence 
•established  the  fact  that  there  waa  do  injury  to  the  lot  by  Clark's  having 
l>alli  tb^  cottage  thereon,  or  \n  removing  it,'  eifcept  in  the  loss  of  tbe  value 
oi  tbe  bouse  so  removed,  and  that  t^«  rental  value  of  tbe  lot  for  the  short 
41!to«»  tb«t  II  was  OQOiipled  by  «pi»l)ee  Okurk  was  merely  nominal.    Tber» 
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r^vai,  tbep,  before  the  oonrt  only  one  qDettion— \vhetber,  as  a  matter  of  law^ 
.appellant  was  entitled  to  reoover  the  lot  witb   tbe  improTements  made  by- 
Clark,  wbo  mistakenly,  but  in  good  faitb,  believed  tbat  be  was  tbe  o\vner. 

We  do  npt  tbink  tbat  tbere  \u  any  question  of  tbe  good  faitb  of  any  of  tbe- 
appelleee  in  tbeir  taking  poiieuion  and  oooupylng  appellant's  property ;  tbey 
oonld  bave  bad  no  motive  in  taking  jKissesslon  of  it,  except  tbe  belief  tbat  it 
belonged  to  J.  B.  Darnall,  appellant's  bnsband,  and  tbat  tbey  obtained  a 
valid  tit)e  by  tbe  prooeedings  bad  in  reference  tbereto;  and  tbeir  evidence 
establishes  their  good  faitb  beyond  question.  This  being  the  case,  wbair 
were  tbe  rights  of  the  respective  parties  v^ith  reference  to  the  improvements^ 
thus  made  upon  appellant's  lot?  Appellees  can  not  recover  for  tbe  improve- 
ments in  question  under  tbe  occupying  claimant's  statute,  as  they  can  not 
traoe  their  title  back  to  tbe  Commonweeltb  of  Kentucky.  (Fairbairns  v. 
Means,  4  Metcalfe,  828;  Smith  v.  Price,  88  Ky.  Law  Rep.,  2006,  and  Sbively 
v.  Gilpin.  S8  Ky.  Law  Rep.,  8090. ) 

This  being  tbe  rule  with  reference  to  tbe  occupying  claimant's  statute, 
must  appellee  Clark  lose  entirely  tbe  value  of  the  improvements  erected 
upon  the  lot,  in  good  faith,  under  tbe  mistaken  belief  tbat  he  had  a  good 
title  to  \tf    Undoubtedly   be  has  no  remedy  at  common  law,  and  if  he  is  to 
have,  relief,  he  must  seek  it  in  tbe  principles  of  equity.    Tbe  rule  on  tbia 
Bubjeol;  is  stated  as  follows,  in  the  American  &  English   Eocy.  of  Law.  vol- 
ume 10,  title,  ^'Ejectment:''  *'By  tbe  ancient  common  law  tbe  owner  of  land 
recovered  it  in  ejectment  without  any  liability  to  pay  for  improvementa^ 
which  bad  been  made  by  the  occupant  without  title.    Every  occupant  made 
.  improvements  at  bis  peril,  although  he  acted  under  a  bona  fide  belief  of 
.  ownership,  and  tbe  law  would  not  compel  tbe  true  owner  to  pay  for  improve- 
ments which  he  bad  never  authorised.    The  rule  of  tbe  civil  law,  however, 
was  more  equitable.    By  it  the  bona  flde  occupant  was  entitled  to  be  reim- 
bursed the  expenses  of  beneficial  improvements  so  far  as  they  augmented 
the  property  in  yalue,  on  the  ground  tbat  no  one  ought  to  be  euriched  at  th» 
expense  of  another;  and' tbe  English  court  of  chancery,  adopting  this  role 
ap  its  own,  applied  it  whenever  tbe  real  owner  was  for  any  reason  compelled 
to  come  into  a  court  of  equity.    This  equity  of  the  bona  fide  possessor  who 
made  lasting  and  permanent  improvements  upon  tbe  land  which  turned  out 
to  be  another's,  was  so  strong  and  persuasive  as  eventually  to  force  its  rec- 
ognition upon  courts  of  law,  without  tbe  aid  of  statutes,  and  it  camo  to  be 
.held  tbat  the  occupant  might  set-off  or  recoup  tbe  value  of  bis  permanent^ 
improvements  against  tbe  rents  and  profits  demanded  by  the  owner,  but  In 
some  of  the  States  statutes  allowing  tbe  value  of  Improvements  as  a  set-off 
have  been  passed.    This  rule  still  left  tbe  occupant  without  redress  if  tbe 
value  of  bis  Improvements  exceeded  tbe  mesne  profits  due  tbe  owner,  and  to 
supply  this  deficiency   statuteabave  been  passed  in  some  of  our  States  mak- 
,  ing  such  excess  a  charge  on  tbe  land|." 

In  tbe  case  of  Parker  v.  Stevens,  8  A.  K.  Marshall,  808,  it  is  said,  speak- 
ing of  an  occupant  without  title  who  bad  been  ejected:  "He  appears  U> 
have  entered  under  a  claim  in  tbe  name  of  Thomas  Reed,  by  virtue  of  a  bond 
from  Alexander  Beed,  but  is  unable  to  sbow  a  connected  title  In  law  or 
equity  with  Thomas  Beed's  claim,  although  supposing,' by  bis  bond,  Ui» 
Uuid  to  be  bis»  he  made  improvements;  he  is,  therefore,  not  entitled,  node 
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<%be  aot  of  the  assembly,  oonoerHlng  oooupying  elalmants  of  land'^  but  li,  we 
•conceive,  eotltlecl  on  equitable  prlnoSplei  to  relief  on  this  gronnd,  to  pay  for 
-all  improYementB  made  by  kimaelf . "    *   *    *   . 

In  the  case  of  Barlow  t*  Bell,  1  A.  K.  Maraball,  846,  the  oonrt  tald :  "At 
the  labor  bestowed  in  improrlng  the  land  is  sunk  In  the  landv  and  was  not 
done  at  appellee's  request,  it  is  plain  that  she  oan  not,  npbn  any  oommon 
law  proeeedlngs,  be  snbjeeted  to  the  appellant's  claim  for  oompensation. 
Nor  have  we  been  able  to  find  any  adjudged  oase  where  the  English  courts 
cf  equity  have,  under  such  circumstances,  decided  upon  the  right  to  com« 
penratlon;  but  regarding  courts  of  equity  in  supplying  the  def^ts  of.  the 
common  law,  as  being  governed  by  the  principles  of  natural  Justice,  in  the 
absence  of  all  precedent,  we  should  have  no  hesitancy  in  relieving  the  pur- 
ohaser  for  improvements  made  upon  the  land  while  he  bona  fide  considered' 
lit  as  his  own.  The  possessor,  by  bestowing  his  money  and  labor  in  melior^ 
«felDg  the  land  advances  its  value,  and  consequently  the  rightful  owner^' 
Tinless  Uable  to  the  claim  of  compensation,  is  so  much  gainer  by  the  loss  of 
-the  possessor.  But  to  bring  himself  within  the  Influence  of  this  prinotplci 
4t  is  not  enough  that  the  possessor  shows*  himself  to  have  meliorated  the 
4and,  but  bis  money  and  labor  must  be  bestowed  upon  an  honest  conviction 
-of  his  being  the  rightful  owner  of  the  land,  for  if  he  takes  possession 
witboQt  title,  and  knowing  the  land  belongs  to  another,  he  is  himself 
polity  of  a  wrong,  and  although  be  may  have  expended  his  money  and- 
bestowed  bis  labor,  his  claim  for  compensation  ought  not  to  be  sanotioned 
<l)y  a  court  of  equity." 

In  the  case,  of  Chile  v.  Patterson,  1  A.  K.  Marshall,  444,  the  court  fully 
veoogniied  the  principle  that  a  bona  fide  occupant  under  a  claim  of  title, 
who  makes  lasting  and  beneficial  improvements,  will,  upon  ejectment,  be 
-entitled  to  pay  for  his  improvements;  but  in  this  case,  the  occupying 
claimant  knew  that  he  had  no  claim  to  the  property  In  question,  and  was 
not,  therefore,  entitled,  either  under  the  principles  of  equity  or  the  occupy* 
ling  claimant's  law,  to  be  reimbursed  for  his  improvements. 

In  the  case  of  Thomas  v.  Thomas'  Ez'ors,  16  B.  Monroe,  490,  it  is  said: 
-^'lo  Bell's  Heirs  v.  Barnet,  9  J.  J.  Marshall,  616,  the  principle  is  laid  down, 
broadly,  that  a  person  acquiring  title  to  land  and  entering  it  bona  fide, 
-supposing  it  to  be  his  own,  must  be  paid  for  bis  improvements.  And  the 
4iame  general  doctrine  is  recognised  throughout  the  books." 

The  court  then  goes  on  to  show  that  the  occupants  in  the  oase  occupied  a 
position  that  entitled  them  to  the  favorable  consideration  of  a  court  of 
-equity:  "They  were  certainly  bona  flde  purchasers,  and  the  fact  that  the 
defective  certificate  of  acknowledgment  to  the  deed  of  18S4  was  of  record 
should  not,  by  construction,  and  for  the  purpose  of  cutting  off  their  equity^ 
be  regarded  as  affecting  tbem  with  notice  of  her  right  to  the  land.  An  im« 
inediate  vendee  might  be  thus  affected ,  but  not  so  with  a  remote  vendee  for 
-a  full  counsideration  for  what  they  innocently,  though  erroneously,  re^ 
yarded  as  an  absolute  estate  in  ^he  land.  The  appellee  oooupying,  then,  the 
4ittltude  of  a  person  acquiring  land  and  entering  upon  it  in  good  faith,  we 
•can  perceive  no  valid  reason  why  he  should  not  be  paid  for  his  improve- 
ments, at  least  to  the  extent  that  he  increased  the  vendible  value  of  the 
land  at  the  time  recovered. " 
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In  Ball's  Helrt  V.  Baraet,  9  J.  J.  Marabnll,  681,  the  rale  It  tbxi§  Mat^dr 
*'Btit  as  ooe  man  should  not  be  benefited  by  another's  labor  and  mpney, 
wltbont  making  an  adequate  return,  and  as  Bell's  heirs  should  do  what  1» 
Just  before  they  exact  equity  fr«jm  Bamet,  they  should  be  held  aoeountable- 
for  the  amelioration.  If  their  land,  when  they  reoeire  It.  shall  be  enhanced 
in  Yalue,  or  in  its  vendible  price,  by  the  Improvements  put  upon  It  since- 
1816,  to  the  extent  of  such  augmented  value  they  should  be  charged." 

The  rule  thus  laid  down   is  fully  sustained  by  the  cases  of  Proctor  ▼. 
Smith,  8  Bush,  83;  Burton  v.   Little.  9  Bush,  808;  Hawkins  v.   Brown,  80- 
Ky.,  186;  Pomeroy's  Equity,  2d  edition,  section  1941. 

In  the  case  of  Floyd  v.  Mackey,  98  Ky.  Law  Bep. ,  9080,  the  court  said  : 
'*Bat  in  view  of  the  fact  that  appellee  has  acted  in  good  faith  through  thla 
transaction,  and  has  expended  considerable  sums  of  money  In  improvements 
upon  the  land,  which  will  probably  add  to  its  vendible  value,  we  are  of 
opinion  that  he  Is  equitably  entitled  to  have  refunded  to  him  such  an 
amount  as  these  improvements  have  permanently  increased  the  saleable 
value  of  the  property.  ( Citing' Pomeroy^s  Equity  and  Jurisprudence.  8d 
edition,  section  1941.)  And,  as  suggeftted  by  counsel  for  appellant,  the  cfaan- 
oellor,  upon  the  return  of  the  case,  should  require  appellee  either  to  surren- 
der the  land  upon  the  conditions  mentioned,  or  pay  the  purchase  money, 
with  interest  from  the  day  of  sale,  the  rents  being  equivalent  to  the  inter- 
est." 

Undoubtedly  there  is  authority  for  the  principle  that  one  making  im- 
provements upon  the  land  of  another,  under  the  mistaken  belief  that  he  ia 
the  owner,  is  only  entitled  to  recoup  the  valae  of  his  improvements  against 
the  claim  for  rent;  but  this  has  never  been  the  rule  in  this  State,  and  there 
Is  no  foundation  in  reason  for  such  limitation.  The  principle  upon  which 
the  rule  is  based  is  the  equitable  one,  that  a  bona  fide  occupying  claimant 
should  not  suffer  for  the  consequence  of  his  innocent  mistake  as  to  the  title, 
to  any  greater  extent  than  will  fully  repay  the  owner  for  any  damage  done 
by  the  mletake.  There  is  also  authority  for  the  contention  that  this  equi- 
table principle  for  the  relief  of  the  occupant  can  only  be  administered  when 
the  owner  comes  into  equity  to  recover  his  property.  But  we  can  perceive 
no  reason  for  holding  that  the  right  to  relief,  under  such  circumstances^ 
should  be  limited  by  the  fact  that  the  owner  happens  to  seek  his  remedy  Id 
equity.  Under  the  Civil  Code  of  Practice  equitable  defenses  may  be  pleaded 
In  common  law  actions,  and,  when  necessary  for  their  proper  adjudication, 
the  oase  may  be  transferred  tu  the  equity  side  of  the  docket. 

This  should  have  been  done  in  this  case,  but  as  there  was  no  practicable 
contrariety  in  the  evidence,  the  jury  found  by  their  verdict  what  the  chan- 
cellor would  necessarily  have  to  adjudge,  under  the  principles  herein  an- 
nounced, if  the  oase  was  reversed  and  transferred  to  equity.  No  Injury* 
therefore,  has  accrued  to  appellant  by  leason  of  the  failure  to  transfer  the 
action. 

Wherefore,  the  case  is  affirmed. 
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BELL  V.  SMITH.  &o. 

(Filed  March  24,  1903— Not  to  be  reported. ) 

B.  C.  Stoll  for  appellant. 

Wm.  Wood  and  J.  Alexander  Chilis  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

The  coiu't  delivered  the  following  response  to  petition  for  rehearing: 

The  action  of  the  court  on  the  motion  of  Porter  &  Jackson  is  not  a  final 
oriier.  The  question  as  to  how  the  proceeiis  of  the  sale  shall  be  distributed  is 
still  before  the  lower  court,  since  this  court  did  not  consider  the  action  of  the 
court  in  overruling  the  motion.  Besides,  it  could  not  have  considered  the 
question  because  Porter  &  Jackson  were  not  appellants,  but  were  made  ap- 
pellees. 


LANGDOX-CREASY  CO.  v.  ROUSE. 
(FiliHl  March  24,  1903— Not  to  be  reported.) 

1.  Master"  and  servant — Negligence — Unsafe  lamp — Continuance — Appellee 
WHS  manager  of  a  store  of  appellant,  and  had  held  .said  position  for  several 
montlis,  and  was  injuretl  while  lighting  a  gasoline  lamp  in  the  8tort»,  for 
which  she  rec'jverc»d  12,500  damages  on  the  ground  that  »ime  was  unsafe  and 
dangerous.  On  apix^ul  appellant  insists  that  tlie  court  erred  to  its  prejudice 
in  rt^ftising  to  grant  a  continuance  on  account  of  the  abst»nce  of  one  member 
of  the  firm  who  was  in  attendance  at  the  bedside  of  his  dying  mother.  Held 
— That  a  contimiance  should  have  been  gi'anted,  as  the  retison  therefor  was 
sufficient,  and  the  error  was  not  curetl  hj  permitting  the  affidavit  of  the 
attorney  as  to  the  statements  of  the  witne.ss  to  be  i-ead  /is  evidence,  as  the 
proper  efifect  of  his  tt'stimony  could  be  had  only  by  his  i)ersonal  prestMice. 

2.  Instructions — The  court  properly  refused  to  give  a  i)erempt<)ry  instruc- 
tion t4)  find  for  appellant,  as  It  is  difficult  to  determine  fnmi  the  testimony 
whether  the  accident  was  the  result  of  some  defect  in  the  lamp  or  negligence 
on  the  part  of  the  apjK^llee.  The  court  proixrly  instructed  the  jurj'  that  it 
was  the  duty  of  defendant  to  have  furnished  a  reasonably  safe  lamp  for  light- 
ing their  store,  and  if  the  lamp  furnished  was  unusual  in  its  oi>enition,  or 
cbmgennis  in  its  possibilities,  to  have  instructed  the  plaintiff  as  to  its  x)roi)er 
use,  and  warned  her  of  possible  danger  that  might  arise  in  lighting  it.  The 
instruction  was  misleading  which  reciuired  appt»llant  to  maint^iin  the  lamp 
in  good  condition.  It  was  the  duty  of  appellet^  to  mainmin  it  in  good  con- 
dition. 

3.  Evidence — The  court  properly  refus^^d  to  permit  an  expert  witness  to 
practically  demonstrate  Ix^fore  the  jury  the  manner  of  filling  and  lighting 
the  lamp.  The  admissibility  of  testiuKmy  of  this  character  is  one  that  should, 
be  left  to  the  sound  discretion  of  the  trial  court. 

A.  G.  DeJarnette,  Wade  Cushing  and  T.  L.  Edelen  for  appi»llant. 

W.  W.  Dickerson  and  O.  H.  Ilogan  for  appellee. 

Appeal  fn)m  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  brought  by  the  appellee,  Ella  Rouse,  against  the  api)ellant> 
the  Langdon-Creasy  Co. ,  to  recover  damages  for  injuries  susttiined  by  her  in 
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lighting  a  gasoline  lamp  in  the  storehouse  of  appellant  at  Williamstown, 
Ky. ,  on  the  32d  day  of  March,  1901.  The  record  discloses  that  appellee  had 
been  in  the  employ  of  Langdon  &  Creasy,  a  partnership,  as  manager  of 
their  grocery  store,  located  at  Wllliamstown,  in  Grant  county,  from  some 
time  in  October,  1900,  until  the  the  7th  day  of  March,  1901.  On  that  day  the 
store  was  transferred  from  the  partnership  of  Langdon  &  Creasy  to  the  Lang- 
don-Creasy  Co. ,  a  corporHtion  organized  under  the  laws  of  this  State.  After 
the  transfer  of  the  store  to  the  new  corporation  appellant  continued  in  its 
employ  as  general  manager,  having  authority  to  employ  a  porter,  and,  when 
the  necessities  of  the  business  required  it,  additional  clerical  assistance.  The 
headquarters  of  the  corporation  was  in  Cincinnati,  O. ,  and  they  owned  and 
operated  quite  a  number  of  similar  stores  located  at  different  points  in  the 
8tate  of  Kentucky.  The  gasoline  lamp,  which  it  is  charged  occasioned  the 
Injury,  had  been  used  for  lighting  the  store  for  several  months  previous  to 
the  date  of  the  accident,  and  had  been  under  the  special  management  of  the 
appellee.  It  also  appears  that  she  had  clerked  in  the  store  l)elonging  to 
Langdon  &  Creasy  at  Eminence,  Ey. ,  for  some  months  previous  to  her 
transfer  to  Wllliamstown  as  manager  of  the  store  there;  the  Eminence  store 
was  lighted  in  the  same  way,  and  she  had  observed  the  operation^of  the  lamp 
there,  although  not  speciflcally  charge<l  with  any  duty  in  connection  there- 
with. It  was  also  shown  that  some  time  in  November,  shortly  after  taking 
possession  of  the  store  as  manager,  that  she  complained  to  appellant  that  the 
lamp  would  not  light,  and  at  their  Instance  it  was  forwarded  to  the  manu- 
facturers at  Cincinnati  for  examination;  and  that  on  November  35  it  was 
returned  by  them  to  her,  with  a  letter  in  which  they  say  they  could  find  no 
trouble  with  the  lamp,  and  at  the  same  time  inclosed  to  her  printed  instruc- 
tions as  to  its  management.     This  letter  wound  up  with  these  wonls : 

"The  instruction  on  the  first  {lage  of  the  circular  carefully  followed  will 
give  you  perfect  success.  The  whole  thing  in  a  nutshell  is  just  this :  Put  two 
quarts  of  gasoline  in  the  bowl,  screw  the  filler  tap  on  tight,  attach  the  pump 
to  the  air  valve,  open  the  thumb-screw  two  or  three  turns  and  pump  in 
twenty -five  or  thirty  strokes  of  the  pump.  Before  pumping  in  the  air  see 
that  the  light  valve  is  firmly  closeil.  Now  heat  the  generator  with  the 
alcohol  torch,  as  directeii,  then  open  the  light  valve,  still  holding  the  lighted 
torch  above  the  top  of  the  chimney ;  in  about  fifteen  seconds  the  gas  will 
form,  i>a8s  around  the  gas  tube  to  the  burner,  where  it  will^  light  from  the 
torch  you  are  holding  at  the  tojj  of  the  chimney.  All  this  is  only  a  brief 
repetition  of  the  directions  on  the  circular,  which  if  you  will  reatl  and  care- 
fully ToUow,  you  will  have  no  trouble, 

'  *  Very  truly  yours, 

"THE  PERFECTION  BURNER  CO., 
"A.  B.  TREMER,  Manager." 

Whilst  these  instructions  appear  somewhat  confusing,  it  is  very  easy  to 
understand  them  when  we  have  the  lamp  itself  before  us,  and  for  purposes 
of  illustration  a  photographic  copy  of  the  lamp  filed  with  the  brief  of  counsel 
for  appellant  is  filed  with  the  opinion.  The  bowl  of  the  lamp  holds  about 
8ix  quarts  of  gasoline.  It  has  two  openings,  one  indicated  by  the  letter  B. , 
the  other  by  the  letter  C.  The  lower  end  of  the  gasolihe  tube  at  the  left  of 
the  lamp  is  ojx^n  near  the  bottom  of  the  bowl.     At  A.  is  a  valve  which  per- 


LANGDON-CBEASY  00.  V«  BOUSE.  2097 

TQltB  the  gasoline  to  flow  into  the  metal  tube  D.  The  funnel  encircles  the 
.-end  of  the  gas  tube  and  into  which  vaporized  gas  flows,  which  furnishes  the 
fuel  for  the  light.  The  instructions  require  two  quarts  of  gasoline  to  be 
poured  into  the  opening  in  the  side  of  the  bowl  at  B.  At  C.  is  a  valve 
which  is  closed  by  a  screw,  and  upon  the  tube  projecting  therefrom  the  air 
pump  is  attached.  The  instructions  direct  that  the  gasoline  should  always 
stand  below  the  opening  at  C.  The  air  pressure  forces  the  gasoline  up  the 
■^soline  tube  to  the  valve  at  A.  The  directions  require  that  the  hollow  tube 
D.  should  be  heated  by  a  lighted  sponge  saturated  with  alcohol  before  the 
valve  at  A.  is  opened.  When  the  liquid  gasoline  is  forced  into  the  hot  tube 
it  is  converted  into  gas,  which  is  carried  across  the  open  space  between  the 
tube  D.  and  the  gas  tube  at  the  right  of  the  lamp,  and  from  this  point  finds 
its  way  through  the  gas  tube  to  the  burner,-  where  it  is  ignited. 

The  negligence  in  connection  with  this  lamp  with   which    appellant  is 
•charged  by  appellee  is  that  the  appliance  was  new  to  her,  and  that  she  was 
not  familiar  with  its  operation  and  mamigement;  that  she  did  not  know  that 
it  was  dangerous;  that  appellant  knew  it  was  unsafe  and  dangerous  and 
likely  to  explode,  and  failed  -Uy  acquaint  her  with  these  facts,  and  the  risks 
■and  hazard  attending  its  lighting  and  use.     Appellant  denied  thiU  the  hunp 
was  dangerous,  or  that  its  management  was  difficult  to  understand,  or  that 
Appellee  did  not  thoroughly  understand  its  management,  and  had  not  re- 
-celved  full  instruction  with  reference  thereto,  and  alleges  that  she  had  been 
carefully  instructed  with  reference  to  its  management;  that  she  was  their 
nmnager  in  conducting  the  store,  and  charged  that  the  injury  resulted  from 
her  own  negligence  in  disregarding  the  .instruction  given  her  with  reter- 
ence  to  its  management,  and  also  charged  that  it  was  the  duty  of  the  porter 
to  light  the  lamp.     A  trial  before  a  jury  resulted  in  a  vertlict  for  plaintiff 
for  $2,500,  which  we  are  asked  to  reverse  upon  several  grounds:    First,  upon 
the  calling  of  the  cause  for  trial  the  appellant  moved  for  a  continuance,  and 
in  support  of  the  motion  filed  the  affidavit  of  one  of  the  attorneys,  in  which 
he  says  that  H.   C.   Langdon,    the  president  of  the  corporation,  and  who 
resided  in  Cincinnati,  had  expected  to  attend  the  trial  and  testify  as  a  wit- 
ness, but  that  on  the  day  before  he  had  been  called  to  the  bedside  of  his  sick 
mother,  who  was  reported  to  be  dying;  "that  he  would  testify  that  he  pur- 
•chased  the  lamp,  with  about  sixty  others  for  the,  use  of  the  various   stores 
owned  by  Langdon  &  Crejisy;  and  that  previous  to  and  at  the  time  of  the 
purchase  he  had  been  assureil  by  large  numl)ers  of  persons  who  were  using 
them  that  they  were   perfectly  safe  and  free  from  diinger;  and  that  he  had 
tested  and  U8t»d  them  in  many  places  and  by  many  employes,  and  had  always 
found  them  perfectly  safe;  and  that  neither  he  nor  any  member  of  the  firm 
had  been  advised  of  any  danger  or  haztvrd  in  lighting  them  previous  to  the 
accident  compUiined  of.     The  trial  judge  struck  out  of  the  affidavit  the  facts 
recited  above,  and  permitted  the  rest  of  the  affidavit  to  be  read  as  tlie  deposi- 
tion of  the  absent  witness,  and  then  overruled  the  motion  for  a  continuance. 
We  are  of  the  opinion  that  the  trial  court  erred  in  refusing  to  allow  evidence 
to  show  that  appellant,  Ijefore  purchasing  the  lamps  for  use  in  the  store,  had 
Acquainted  him.self  with  its  character,  operation  and  sjifety,  and  he  was  also 
entitled  to  show  exactly  what  steps  he  had  taken  in  this  regard.     Besides, 
■we  think  it  is  apparent  that  the  presence  of  appellant  before  the  jury  to  ex- 
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plain  these  facts  would  have  been  very  much  more  effectual  than  the  mere^ 
affidavit  of  his  attorney,  and  it  seems  to  us  that  tne  dying  condition  of  his- 
mother  was  a  good  cause  for  his  nonattendance  at  the  trial.  As  said  by  this 
court  In  Peebles  v.  Kails,  11  Ky. ,  26,  In  deciding  the  diligence  necessary  to 
be  observed  by  suitors:  "We«  should  not  altogether  lose  sight  of  the  sym- 
pathies of  our  nature,  and  require  a  father  or  husband  to  abandon  his  child 
or  wife  at  the  moment  of  apprehended  death  for  the  purpose  of  attending  the 
trial  of  a  pecuniary  contest. " 

The  rule,  it  seems  to  us,  also  applies  to  the  case  of  the  mother.  We  are. 
therefore^,  of  the  opinion  that  the  trial  court  erred  in  not  granting  the  con- 
tinuance, and  also  in  excluding  as  incompetent  evidence  the  portions  of  the 
affidavit  which  were  stricken  out. 

It  is  difficult  to  determine  from  the  testimony  whether  the  accident  waa 
the  result  of  some  defect  in  the  lamp   or  negligence  on  the  part  of  appellee. 
Xo  one  was  in  the  atoro  when  it  occurred.     She  testifies  in  substance  that 
when  she  attempted  to  pump  air  into  the  reservoir   she  discovered  that  the 
cylinder  was  too  full,  as  the  gasoline  ran  out  of  the  pumptulje;  and  that  she 
thereupon  poured  out  of  the  lanlp  two  pints  of  gasoline  and  took  them  up- 
stairs and  poured  them  into  the  gasoline   reservoir^  and  that  when  she   re- 
turned she  wiped  the  gasoline  off  the  lamp;  that  she  then  pumped  air  into 
the  lamp,  as  dir^ct^^d,  and  applied  the  alcohol  torch  to  the  generator  until   it 
was  hot,  then  cpened  the  lighting  valve  at  A.  to  let  the  gasoline  flow  into  the 
generator,  and  continued  to  hold  the  torch  under  the  generator  until   it  wa^ 
burned  out,  but  that   it  did  not   liglit;  that   shtf   then   turned   the  gas  off. 
waited  until  the  genenitor  got  cold,  and  took  the  siime  st-i^ps  over  again:  that 
again  the  lamp  failed  to  light;  that  for  the  third  time  aft<^r   the  generator 
got  cold  she   piinipt^d  in  air,  heated  the  generator,  and  when  she  att<*nipt^d 
to  light  it   a  quantity  of  "stuff"   came  out,  and  a  little  bUize  fell  on   her 
jacket  and  skirt;  that  she  did  not  know  what  caused  it,  but  began  to  sc^reani 
for  help  and  try  to  extinguish  the  flame.     Tho.se  who  ran  to  apjx^llee's  ik!»i»;t- 
ance  found  the  lamp  burning  all  right  on  the  counter,  and  the  alcohol  t-orch 
lighted  ujK)n  the  floor.     Different  theories  arv?  advanced  as  to  the  cruise  of  the 
accident.     Counsel  for  a])jK'llee  says  that  it  is  cletir  from  her  t'c'stimony  that 
the  liquid  gasoline  had  free  passage  to  and  through  the  generator,  ])ut  that 
the  gas  tube  on  the  right  of  the  cylinder  was  so  obstructetl  that  the  gas  could 
not  piiss  through  it  to  the  buriuT,  and  was,  theivforv^,  set  fn*e  and  pt  niieated 
the  atmospherv:^  until  it  rv.^ached  the   torch,  when   it  ignited.     The  fact,  how- 
ever, that  the  lamp  was  burning  all  right  after  the  accident  seoms  incon- 
sistent with   this  thc^oiy,  as  no  sufticii^nt  explanation   is  given  why  the  gas 
iminediately  aft^T  the  accidi  nt  should  have  i>assc:'d  through   the  gas  tulx*  all 
right   to  the  burner,  if,  as  contx*niled,  it  was  obstructvHi.     Besides,  it    is  per- 
fectly app:irent  from  an  examination  of  the  lamp  that  it  is  easy  to  remove 
this  gas  tubi^  and  to   have  it  cleaned  out,  if  it  was   so  obstructed.     Coum^l 
for  appellant,  on  the  other  hand,  in  sixculating  as  to  the  probable  ciiuse  of 
the  accident,  s:iys  that  appt^llee  either  failed  to  pump  in  enough  air  to  forcv 
the  gasoline   through   the  gasoline  tube,  or  that  she  allowed  the  gasoline  to 
l)e  forced  into  the  generator  before  it  was  hot  enough  to  convert  it  into  ^as; 
and  that  when  the  generator  did  gtt  hot  enough  to  vaporize  the  gasoline,  it 
blew  the  liquid  gasoline  through  the  tube  D.    in  liquid  form;  and  some   of 
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this  gasoline  fell  npon  the  clothes  of  appellant  and  was  ignited  with  the 
alcohol  torch.  This  theory  is,  however,  directly  contrary  to  the  sworn  testi- 
mony of  appellant.  Under  this  state  of  fact  the  question  of  negligence  was 
for  the  jury,  and,  we  think,  the  court  prox)erly  refused  the  motion  for  a  per- 
emptory instruction. 

Upon  the  trial  defendant  produced  before  the  jury  as  an  expert  witness  one 
of  the  officers  of  the  corporation  engaged  in  the  manufacture  of  the  lamp, 
and  asked  that  he  be  permitted  to  practically  demonstrate  before  the  jury 
the  manner  of  filling  and  lighting  the  lamp.  This  testimony  was  objected 
to  on  the  ground  that  the  witness  had  had  the  possession  of  the  lamp  for  sev- 
eral hours  before  the  proiwsed  exjxiTiment,  and  that  it  might  not  be  in  the 
same  condition  as  when  the  accident  occurred.  For  this  reason  the  court  re- 
fused to  allow  the  experiment  to  be  made  in  the  presence  of  the  jury.  The 
admissibility  of  testimony  of  this  character  is  one  that  should  be  left  largely 
to  the  sound  discretion  of  the  trial  court.  Judge  Thompson,  iii  his  work  on 
Trials,  volume  1,  section  620,  pays  that:  "Experiments  in  the  presence  of  the 
jury  are  generally  discountenanced  owing  to  the  liability  of  the  jurors  being 
imposed  upon  by  skillful  manipulation  or  jugglery.  But  experiments  com- 
ing within  the  range  of  ordinary  knowledge  may  well  be  permitted. " 

In  the  note  to  Leonard  v.  Southern  Pacific  Co.,  15  L.  R.  A.,  221,  the  anno- 
tater  says:  "This  may  be  perhaps  regarded  as  a  correct  theoretical  statement 
of  the  rule,  and  if  it  is  adopt<*d  the  conflict  will  come  in  determining  what 
matt<?rs  come  within  the  range  of  ordinary  knowle<ige  or  experience,  and 
what  not. ' ' 

In  view  of  all  the  tt^stimony  in  this  case  we  ar^  not  prepared  to  .say  that 
the  trial  court-  erred  in  refusing  to  tillow  this  demonstnitlon  to  be  made  by 
the  expert  in  this  particular  case. 

In  instruction  A:,  given  to  the  jury,  they  wert^  told  "that  it  was  the  duty 
of  the  defendant  to  furnish  the  plaintiff  a  reasonably  safe  lamp  and  appli- 
ance for  lighting  the  ston^,  and  that  the  plaintiflf  had  the  right  to  rv^ly  upon 
the  deft^dant  to  provide  a  rett.sonably  siife  and  suitable  appliance  for  tliat 
purpose  and  to  maintain  it  in  a  retisonably  safe  condition,  and  to  instruct 
the  plaintiff  in  the  proper  use  of  same,  and  to  warn  her  of  any  danger  to  her 
in  lighting  it,  if  there  was  any.  And  it  was  the  duty  of  the  plaintiflf  to  exer- 
cise ordinary  care  in  lighting  and  using  the  same  to  avoid  danger.  But  if 
the  jury  shall  believe  from  the  evidence  Ix-fore  them  In  this  CMse  that  the  de- 
fendant negligently  and  careles.sly  furnishfd  t/O  the  plaintiflf  a  lamp  or  appli- 
ance for  lighting  their  store  that  was  not  rea.sonably  stife  to  light  or  use,  and 
failed  to  instruct  her  in  the  i)ropcr  use  of  the  stvme,  or  to  warn  h^r  of  the 
danger,  if  any,  to  her.  in  lighting  stune;  and  that  the  plaintiflf  did  not  know, 
and  could  not  by  ordinary  care  discover,  the  danger  in  lighting  same;  and 
that  while  the  plaintiflf  was  exercising  ordinary  care  in  attt^mpting  to  light 
the  same,  said  lamp  did  expel  from  it  burning  gas  or  gasoline,  which  ignit(^d 
and  burned  the  face,  hand,  neck  and  clothing  of  the  plaintiflf,  then  the  law  is 
for  the  plaintiflf,  and  the  jury  should  find  for  the  plaintiflf  such  damages  as 
will  compensate  for  the  burning,  suflfering,  loss  of  time,  any  permanent  im- 
pairment of  her  ability  to  earn  money,  and  such  sum  she  was  compelled  to 
expend  for  medical  attention,  nursing  and  board,  not  exceeding  in  all  |5,000^ 
the  amount  claimed  in  the  petition. ' ' 
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It  was  the  duty  of  the  defendant  to  have  furnished  a  reasonably  safe  lamp 
for  lighting  their  store,  and  if  the  lamp  furnished  was  unusual  in  its  oi)era- 
,  tion,  or  dangerous  in  its  possibilities,  to  have  instructed  the  plaintiff  as  to 
its  proper  use  and  warned  her  of  possible  danger  that  might  arise  in  lighting 
it.  The  instruction  quoted  supra  was  misleading  in  requiring  them  to  have 
maintained  the  lamp  in  good  condition.  Appellee  was  the  manager  of  ap- 
pellant's business  at  Williamstown,  and  it  was  her  duty  to  see  that  the  lamp 
was  kept  in  good  condition,  and  if  it  failed  to  perform  its  office,  to  have  it 
set  aside  and  used  the  coal  oil  lamp  provided  for  such  an  emergency.  The 
testimony  shows  that  it  was  only  at  intervals  that  the  auditing  agent  of  the 
defendant  corporation  visited  the  store  for  the  purpose  of  taking  stock  and 
auditing  the  accounts  of  appellee  as  manager.  All  responsibility  for  the 
proper  management  of  the  store  was  upon  her,  and  she  should  not  he  allowed 
to  shift  this  responsibility  to  her  employers,  who  lived  in  a  distant  city  and 
■could  have  no  personal  knowledge  as  to  whether  the  lamp  was  maintained 
in  good  condition  or  not.  Their  duty  was  discharged  when  they  furnished  a 
safe  appliance.  Her  duty  required  that  it  should  be  maintained  in  the  same 
order,  >or  its  use  discontinued.  This  principle  is  fully  illustrated  in  the  fol- 
lowing cases:  Sullivan's  Adm'r  v.  Louisville  Bridge  Co.,  72  Ky.,  81;  Alex- 
ander v.  L.  &  N.  R  R  Co.,  83  Ky.,  689;  Boganschutz  v.  Smith,  84  Ky., 
8S0;  Kelley  v.  Barber  Asphalt  Co.,  tt3  Ky.,  262;  The  Lexington  and  Carter 
County  Mining  Co.  v.  Stevens'  Adm'r,  104  Ky.,  502;  Hood  v.  Augnot,  23 
Ky.  Law  Rep. ,  4d0. 

It,  ther«r:fore,  follows  that  the  judgment  appealed  from  must  be  reversed 
and  cause  remanded  for  proceedings  not  inconsistent  with  this  opinion. 
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(Filed  March  24,  190a— Not  to  be  reported. ) 

Fraudulent  conveyances — Mortgages — Husband  and  wife— A.  having  a 
second  mortgage  on  a  tract  of  land  belonging  to  her  son  B. ,  agreed  with  him 
to  release  that  mortgage  in  order  to  enable  him  to  borrow  money  from  C.  to 
pay  off  the  first  mortgage.  This  was  done,  and  C.  was  secured  by  first  mort- 
gage on  the  property.  B.  and  wife  afterwards  conveyed  the  land  to  C.  for 
value.  About  the  time  this  conveyance  was  made  the  wife  of  B.  purchased 
a  tract  of  land  for  1600  cash,  a  part  of  which  she  borrowed  from  C.  A.  filed 
this  suit  against  B.  and  C,  alleging  that  at  the  time  she  released  her  mort- 
gage B.  agFi^ed  to  execute  to  her  a  second  mortgage  to  secure  her  debt, 
which  he  faile<l  to  do;  tilfn)  that  C,  before  he  purchased  said  property,  had 
notice  of  this  agretniient,  and  that  he  and  B.  entered  into  this  arrangement 
for  the  purpose  of  cheating  and  defniuding  A.  out  of  her  debt,  and  asking 
that  the  conveyance  be  set  aside  and  the  land  be  subjected  to  her  debt  after 
satisfying  C.  's  debt.  It  is  also  sought  to  subject  the  land  purchaaed  by  the 
wife  of  B.  to  said  debt,  on  the  ground  that  same  was  paid  for  out  of  the 
means  of  B.  Held — That  the  proof  fails  to  show  that  C.  had  any  notice  of 
any  agreement  between  A.  and  B.  by  which  she  was  to  have  a  second  mort- 
gage on  said  land,  or  that  wiid  land  was  conveyed  to  him  under  any  fraudu- 
lent arnmgenient  to  cheat  or  deprive  A.  of  her  debt,  and  C.  should  not  be 
disturl)ed.  The  proof  shows  that  considerable  sums  of  money  were  donated 
to  the  wife  of  B. ,  and  that  this  money  was  invested  by  her  in  land.  This 
anoiiey  was  tw'parate  proix^rty  of  the  wife  under  the  statute,  and  not  subject 
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to  the  control  or  debts  of  the  husband,  and  the  conveyance  to  her  should  not 
be  disturbed. 

H.  E.  Johnston  for  appellant. 

D.  G.  Park  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Mrs.  M.  F.  Lyon,  sold  to  her  son,  the  appellee,  O.  D.  Lyon,, 
a  tract  of  land,  contalning'about  thirty  acre's,  near  the  town  of  Mayfleld, 
Graves  county,  Kentucky,  retaining  a  lien  for  the  sum  of  1350,  the  unpaid 
purchiise  money.  Subsequently  O.  D.  Lyon,  desiring  to  borrow  money  from 
the  Globe  Building  and  Loan  Association  of  Louisville,  Kentucky,  applied 
to  his  mother  to  release  her  vendor's  lien,  and  in  lieu  thereof  to  accept  a 
new  note,  securc^d  by  a  mortgage  second  to  that  of  the  building  and  loan 
association  on  the  same  property.  This  arrangement  was  neces.sary  in  order 
to  obtain  the  money  from  the  building  and  loan  association,  and  was  carried 
into  effect,  M.  F.  Lyon  accepting  O.  D.  Lyon's  note  for  the  sum  of  I860, 
secured  by  a  second  mortgage,  as  before  stated. 

Not  having  been  able  to  pay  off  the  debt  due  the  building  and  loan  asso- 
ciation, and  that  corporation  having  lx»gun  to  press  him  for  payment,  he  ap- 
plied to  appellee,  G.  R.  Allen,  for  the  loan  of  sufficient  money  to  discharge  it. 
This  Allen  seems  to  have  been  willing  to  do  provided  Lyon  could  obtain  the 
release  of  his  mother's  lien  secured  by  the  mortgage  to  her.  Lyon  again  ap- 
plied to  his  mother  for  the  release  of  her  lien.  She  appef.irs  again  to  have 
been  willing  to  accommodate  him,  and  executed  to  one  Coulter  a  power  of 
attorney  for  her,  and  in  her  name  to  release  her  lien  in  accordance  with  the 
wish  of  her  son,  which  was  done;  and  thereupon  Allen  loaned  O.  D.  Lyon 
the  sum  of  1400,  which  was  secured  by  first  ^nortgage  on  the  prt)pv'rty  in 
question,  and  the  debt  of  the  building  and  lotin  association  was  paid. 

M.  F.  Lyon  cont.'nds  that  O.  D.  Lyon  promised  and  figreed  to  give  her  a 
second  mortgage  on  the  land,  to  secure  her  debt  of  $850,  which  had  never 
been  paid;  this  he  denies.  Afterwards  O.  D.  Lyon  and  his  wife,  Eliza- 
beth, conveyed  eleven  acres  of  the  land  to  G.  B.  Allen,  for  |440  cash,  and 
still  later  they  conveyed  the  remainder  of  it  to  him  for  the  sum  of  $540  cash. 
About  the  time  of  this  last  conveyance  Elizabeth  S.  Lyon  purchased  from 
Mary  Albrighton  a  tract  of  land  for  1600  cash,  a  part  of  which  was  borrowed 
by  her  from  G.  R.  Allen,  and  a  lien  upon  the  property  was  given  him  to 
secure  the  payment  thereof. 

On  the  14th  day  of  February,  1900,  the  appellant,  M.  F.  Lyon,  instituted 
an  equitable  action  in  the  Graves  Circuit  Court  agtiinst  O.  D.  Lyon  and  his 
wife,  and  G.  R.  Allen,  in  which  she  sought  a  personal  judgment  against  O. 
D.  Lyon  for  her  debt  of  $350,  and  set  up  his  verbal  promise  to  reinstate  her 
mortgage  lien  against  the  land  in  question.  She  did  not  claim  priority  over 
the  mortgage  of  G.  R.  Allen  for  the  sum  of  1440,  but  admitted  that  her  rights, 
only  extended  to  have  her  debt  secured  by  second  mortgage.  She  charges  In 
her  petition  that  the  absolute  conveyances  of  the  property  from  O.  D.  Lyon 
and  wife  to  G.  -R.  Allen  were  fraudulent,  and  made  for  the  purpose  of  cheat- 
ing, hindering  and  delaying  her  in  enforcing  her  lien  and  the  collection  of 
her  debt.     By  an  amended  petition  she  set  up  the  lien  retained  in  the  orig> 
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Inal  deed  from  her  to  O.  D.  Lyon,  claiming  that  It  had  ixever  been  released, 
and  asking  its  enforcement  against  the  land,  thereby  giving  her  a  priority 
over  G.  R.  Allen.  She  further  charged  that  G.  R.  Allen  had  notice  of  the 
arrangement  between  herself  and  O.  D.  Lyon,  by  which  her  lien  was  to  be 
reinstated,  and  that  when  he  purchased,  or  pretended  to  purchase,  the  laud 
In  question  he  well  knew  of  the  arrangement;  she  prayed  in  her  petition 
that  the  conveyances  from  O.  D.  Lyon  and  wife  to  Allen  be  set  aside  and 
held  for  naught;  that  the  land  be  sold,  and  that  out  of  the  proceeds  G.  R. 
Allen  should  first  be  paid  the  sum  of  1440;  tjien  that  her  debt  should  be 
XMiid,  and  if  there  was  any  balance,  it  should  be  applied  to  the  extinguish- 
ment of  Allen's  remaining  debt  of  $640.  ' 

Both  Allen  and  O,  D.  Lyon  filed  answers.  G.  R.  Allen  denied  that  he 
had  any  notice  of  the  verbal  arrangement  between  M.  F.  Lyon  and  her  son, 
O.  D.  Lyon;  denied  that  the  conveyances  to  him  were  made  for  the  purpose 
of  cheating,  hindering  or  delaying  M.  F.  Lyon  in  the  colltction  of  htr  debt, 
and  alleging  that  the  sales  were  made  to  him  lx)na  fide,  upon  a  valuable 
consideration,  without  notice  of  appellant's  equity,  if  any  she  had.  O.  D. 
Lyon,  in  his  answer,  denied  that  he  had  ever  made  his  mothtr  a  promise  to 
reinstate  her  lien,  or  that  the  conveyances  wen^  made  for  the  purpose  (>f  de- 
frauding, cheating  or  hindering  her,  and  reiterating  the  allegations  of  G.  R, 
Allen,  that  the  sales  were  made  in  good  faith  and  ujion  a  valuable  consid- 
eration. 

Pending  this  litigation  in  regard  to  the  liuis  and  conveyances  on  the  land, 
M.  F.  Lyon  was,  on  March  17,  19G0,  awarded  a  personal  judgment  against 
O.  D.  Ly<m  for  the  sum  of  $2h0,  with  interest  from  May  5,  1893,  until  paid, 
and  her  costs.  This  execution  cnnie  to  the  hands  of  S.  R.  Douthitt.  the 
sheriflf  of  Graves  county,  and  was  by  him  levied  upon  the  forty  acres  of  land 
purchased  by  Elizabeth  S.  Lyon  from  Mary  Albrighton,  as  the  property  of 
her  husband,  O.  D.  Lyon,  and  was  proceeding  to  sell  it  to  satisfy  the  execu- 
tion. On  the  31st  day  of  March,  11^)0,  Elizabt^th  S.  Lyon  filed  a  jx^tition  in 
equity,  in  the  Graves  Circuit  Court,  against  the  execution  creditor,  M.  F. 
Lyon,  and  the  sheriff,  S.  R.  Douthitt,  setting  up  the  facts  as  to  the  levy  of 
the  execution  by  the  officer,  her  ownership  of  the  land,  the  advertisement 
for  sale,  and  prayed  for  an  injunction  restraining  the  officiT  from  selling  her 
land;  that  it  be  adjudged  to  Ix?  her  property,  and  that  her  title  thereto  be 
quieted.  To  this  M.  F.  Lyon  filed  an  answer,  denying  that  tlie  land  be- 
longed to  Eliziil3eth  S.  Lyon,  or  that  it  was  purchased  with  her  money,  and 
alleging  affirmatively  that  it  was  purchased  by  the  money  of  her  husb:ind, 
O.  D.  Lyon,  and  that  the  conveyance  ther.^f  to  the  wife,  Elizabeth  S.  Lyon, 
was  a  fraudulent  arrangement  to  cheat,  hinder  and  delay  her  and  the  other 
creditors  of  O.  D.  Lyon. 

The  affirmative  allegations  of  this  answer  were  controverted  of  record  by 
agreement  of  the  parties,  and  by  an  order  of  court  the  two  actions  were 
consolidated  under  the  style  of  M.  F.  Lyon  v.  O.  D.  Lyon,  &c.  After  the 
evidence  had  all  been  taken  the  action  came  on  for  trial,  and  on  the  25th 
day  of  November,  1^X)0,  having  been  heard  and  submitted,  the  chancellor 
renderetl  a  judgment,  in  substance,  as  follows :  "It.  is  adjudged  that  the 
action  of  M.  F.  Lyon  against  O.  D.  Lyon  and  others  be,  and  the  same  is 
hereby,  dismissed  absolutely  as  against  G.  R.  Allen  and  Elizabeth  S.  Lytn, 
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:axid  as  against  the  landti-hieieln,  and  that  each  o£  said  defendants  recover  of 
her  their  costs  herein,  the  expense  for  which  is  awarded.  It  is  further  ad- 
judged in  the  action  of  Elizabeth  S.  Lyon  against  M.  F.  Lyon,  &c.,  that 
plaintiff,  Elizabeth  Lyon,  paid  for  and  is  the  owner  and  in  possession  of  the 
land  described  In  her  petition,  to  wit,  west  half  of  the  north  half  of  the 
northeast  quarter  of  section  9,  T.  3,  R.  2,  E. ,  containing  forty  acres,  more  or 
less,  in  Graves  county,  Kentucky,  purchased  from  Mary  Albrighton,  and 
that  defendant,  M.  F.  Lyon,  acquired  no  lien  thereon  by  virtue  of  the  execu- 
tion in  her  favor  against  O.  D.  Lyon,  which  was  levied  thereon  by  Sheriff 
.8.  K.  Douthitt,  and  tluit  such  levy  and  such  subsequent  proceedings  are 
illegal  and  in  violation  of  Klizabeth  S.  Lyon's  rights,  and  constitute  a  cloud 
upon  her  title,  and  the  defendants,  M.  F.  Lyon  and  Sheriff  S.  R.  Douthitt, 
are  perpt^tually  enjoined  from  further  proceedings  under  the  execution  or 
levy  thereof  against  the  land,  and  the  title  of  the  pluintiflf,  Elizabeth  S. 
Lyon,  is  quieted  thereto  against  all  parties  herein,  except  the  unpaid  pur- 
chase money  of  G.  R.  Allen,  and  that  she  recover  her  costs  herein  expended 
against  M.  F.  Lyon,  for  which  execution  isawardtnL" 

From  this  judgment  M.  F.  Lyon  has  appealecL  The  vendor's  lien  of  M. 
F.  Lyon  retained  in  the  deed  to  O.  D.  Lyon  was  paid  off  and  discliarged  by 
the  execution  of  the  note  and  the  mortgage,  in  the  amingement  by  which 
the  Glol)e  Building  and  Loan  Association  obtained  a  first  mortgage  securing 
the  amount  loaned  by  it  to  O.  D.  Lyon.  Appellant  subsequently  released 
this  mortgage  in  order  to  permit  O.  D.  Lyon  to  borrow  the  money  from  G. 
R.  Allen  to  pay  off  the  debt  of  the  Globe  Building  and  Loan  Association. 
The  evidence  wholly  fails  to  susttiin  appellant's  allegations  that  G„  R.  Allen 
knew  of  the  veriial  ornuigement  between  her  and  O.  D.  Lyon,  by  which  her 
released  lien  was  to  be  reinstaXied,  and  it  alsj  fais  t)  sustain  her  allegation 
as  to  the  fraud  of  G.  R.  Allen.  The  chancellcr's  judgment,  therefore,  dis- 
missing her  petition,  as  against  him,  being  clearly  sustained  by  the  testi- 
mony, must  be  affirmed.  The  claim  of  Elizabeth  S.  Lyon  to  have  owned 
the  money  with  which  the  land  from  Mary  Albrighton  was  purchased  has 
given  us  more  difficulty.  It  appears  that  on  the  29th  day  of  April,  1896,  she 
gave  birth  to  five  children,  which  extraoniinary  freak  created  a  great  deal 
of  interest,  not  only  in  the  inmiediiite  community  in  which  she  lived,  but, 
as  an  item  of  news,  was  heralded  by  the  press  throughout  the  countiy.  She 
claims  that  many  persons  came  to  see  her  babies,  and  m^e  contributions  of 
money  to. her;  that  she  also  receivetl  many  contributions  of  money  by  mail 
from  persons  living  at  disttint  points,  who  had  read  of  her  interesting  case; 
these  contributions,  she  said,  amounted  to  about  $600,  and  they  were  all 
given  to  her;  that  her  husband  not  only  did  not  claim  any  interest  in  them, 
but  specifically  declined  to  claim  any  interest  therein,  or  to  exert  any  con- 
trol or  ownership  over  them.  These  facts  were  not  only  testified  to  by  the 
appellee  herself,  but  they  were  established  by  the  testimony  of  her  nurse, 
Mrs.  Senter,  who  appears  in  the  record  as  a  woman  of  unimpeachable  char- 
acter, and  without  interest  in  the  subject-matter  of  the  litigation. 

There  Is  in  the  recoM  on  the  other  side  some  evidence  tending  to  show 
declarations  on  the  part  of  O.  D.  Lyon  that  he  was  hard  pressed  for  money, 
and  of  his  attempting  to  borrow  small  sums  from  several  people;  also  declara- 
tions of  appellee,  Elizabeth  S.  Lyon,  that  she  had  only  a  small  sum  of  money; 
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but  these  declarations  may  all  be  harmonized  with  the  truth  of  her  claim  as  to 
the  contributions  made  to  her.  The  declaration  made  at  her  sister-in-law's, 
that  she  only  had  t6,  evidently  related  to  the  money  that  she  then  had  in  her 
purse,  and  had  no  necessary  connection  with  the  fund  which  she  claimed  to 
have  been  saving  for  the  purpose  of  purchasing  a  home.  Her  statement, 
that  she  made  little  or  no  money  on  the  children,  referred  to  the  exhibition 
she  made  of  them,  after  their  death,  they  having  been  embalmed  for  thi* 
purpose.  This  evidence  can  not  lie  permitted  to  outweigh  the  positive  stat*»- 
ments  of  the  disinterv.*8ted  witness,  Mrs.  Sentjr,  and  the  evidence  of  Fred 
Lyon,  the  son  of  O.  D.  Lyon  and  ap^K'Hee.  Assuming,  then,  the  truth  of 
this  tt'stimony  relative  to  the  contributions  of  strangers  to  the  appellee,  it 
only  remains  to  be  determined  what  her  rights  WvT^  with  reference  thereto. 

Section  2127  of  the  Kentucky  Statu t<^8  (the  Weiss;^nger  act)  provides  as 
follows:  "Marriagt*  shall  give  to  the  husljand,  during  the  life  of  the  wife,  no 
estate  or  interest  in  the  wife's  pnjperty,  rval  or  personal,  owned  at  the  time 
or  acquired  aft*»r  marriage.  During  the  existencv^  of  the  marriage  relations 
the  wife  shall  hold  and  own  all  her  estate*,  to  her  separate  and  exclusive  use, 
and  free  from  the  debts,  liabilities  or  control  of  her  husband. " 

Section  2128  provides:  "A  married  woman  may  tiike,  acquire  and  hold 
property,  real  and  persoiuil,  by  gift,  devise  or  descent,  or  by  purchase,  and 
she  may,  in  her  own  name,  as  if  she  were  unmarried,  sell  and  dispose  of  her 
personal  pniperty. ' ' 

If  contributions  were  made  by  visitors  to  Elizabeth  S.  Lyon  under  the  cir- 
cumstances detailed,  it  is  clear  that,  under  the  statu t-e,  it  Ijecame  her  separatt' 
estate,  which  she  could  hold,  or,  at  her  pleasure,  invest  in  real  property,  fret* 
from  the  debts  or  liabilities  of  her  husband.  The  question  as  to  whether  or 
not  the  burden  of  pnK)f  in  this  action  was  upon  Elizabeth  S.  Lyon  is  im- 
material. Assuming  it  to  lie  true,  that  such  bunien  was  upon  her,  we  think 
that  the  evidence  abundantly  sust:iineii  the  judgment  of  the  chancellor. 

Wherefore,  the  case  is  affirmed. 


MORGAN  V.  WICKLIFFE. 

(Filed  March  24,  1908— Not  to  be  reptirted.) 

Husliand  and  wife — Parties  to  actions — Construction  of  statutes — This  ap- 
peal involves  the  question  as  to  whether  a  wife,  who  has  joined  with  her 
husband  in  the  execution  of  a  nioi*tgage  on  his  land  to  secure  his  debt.  i.s  a 
necesstiry  party  to  an  action  to  enfortv  said  lien.  Held — That  under  section 
2135,  Kentucky  Statutes,  where  the  wife  hiis  joined  in  mortgrigtv  with  her 
husband  to  secure  the  payment  of  a  debt,  she  is  nt^t  entitled  to  dower  in 
such  land,  but  is  only  entitled  to  dower  out  of  the  surplus  of  the  proceetU 
unless  they  were  received  or  disposed  of  by  the  husband  in  his  lifetime.  The 
fact  that  the  wife  is  not  a  party  to  the  suit  to  enforce  the  lien  is  iiiiniaterial 
because  at  the  time  of  the  enforcement  of  the  lien  she  has  no  present  intervrt 
in  the  land  which  can  be  sold  to  satisfy  the  lien.  The  plaintiiT  has  no  right 
to  the  siirplus  proceeds  because  his  demand  has  been  satisfied  when  the  lien  or 
incumbrance  has  been  discharged  by  the  appropriation  of  enough  of  the  prr>- 
ceeds  of  the  sale  to  pay  his  debt.  He  is  not  compelled  to  look  to  the  applica- 
tion of  the  surplus  proceeds,  hence  he  has  no  liability  for  its  application. 
Neither  is  the  purchaser  compelled  to  look  to  the  application  of  any  part  of 
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the  purchase  money.    This  rule  applies  alike  to  sales  miide  by  the  husband 
er  by  order  of  court. 

Thomas  A.  Morgan  and  Lucius  P.  Little  for  appellant. 
Jep  C.  Johnson  for  apx)ellee. 
Apx)eal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Morgan,  executed  to  appellee  Wickliffe  a  note  for  the  sum 
of  12, 127. 40,  and  to  secure  the  payment  of  it  executed  a  mortgage  upon  a 
tract  of  land  in  Daviess  county,  Kentucky.  The  property  belonged  to  Mor- 
gan, but  his  wife  joined  in  the  execution  of  the  mortgage.  Thl^  action  was 
instituted  to  enforce  it,  to  which  the  wife  was  made  a  party,  and  was  pro- 
ceeded against  as  a  nonresident.  The  husband  appeared  and  made  a  defense 
to  the  action.  A  warning  order  was  made  against  the  wife,  but  she  never 
answered  The  court  rendered  judgment  decreeing  a  sale  of  the  land  to  sat- 
isfy the  mortgage  debt,  but  made  no  reference  to  the  wife's  rights  in  the 
land,  nor  was  a  bond  executed  to  her  as  a  nonresident  under  section  410  of 
the  Civil  Code  of  Practice.  A  reversal  is  sought  upon  the  ground  that  such 
bond  was  not  executed. 

The  wife  was  not  a  necessary  party  to  the  action.  The  effect  of  the  mort~ 
gage  which  she  executed  was  to  release  her  potential  right  of  dower  in  the 

1 

land,  except  the  surplus  proceeds  arising  from  the  sale  of  the  land,  if  any. 

Section  2135,  Kentucky  Statutes,  reads  as  follows:  "The  wife  shall  not  be 
endowed  of  land  sold,  in  good  faith,  but  not  conveyed  by  the  husband  before 
marriage,  nor  of  land  sold,  in  good  faith,  after  marriage,*  to  satisfy  a  lien  or 
incumbrance  created  before  luarriage,  or  created  by  deed  in  which  she 
joined j  or  to  satisfy  a  lien  for  the  purchase  money;  but  if  there  is  a  surplus 
of  the  land,  or  proceeds  of  the  land,  after  satisfying  the  lien  she  may  have 
dower  out  of  such  surplus  of  the  proceeds,  unless  they  were  received  or  dis- 
posed of  by  the  husband  in  his  lifetime. '  * 

In  this  section  it  is  expressly  stated  that  ttie  wife  is  not  entitled  to  dower 
in  land  which  is  sold  in  satisfaction  of  a  lien  or  incumbrance  created  before 
marriage  or  created  by  deed  in  which  she  joined,  except,  if  there  is  a  surplus 
of  the  land,  or  proceeds  of  the  land,  after  satisfying  the  lien,  she  may  have 
dower  out  of  such  surplus  of  Jhe  proceeds,  unless  they  were  received  or  dis- 
posed of  by  the  husband  in  his  lifetime. 

In  Schweitzer  v.  Wagner,  94  Ky. ,  468,  the  court  had  under  consideration 
the  construction  of  the  statute  above  quoted.  In  that  case  it  appeared  that 
the  wife  joined  in  the  mortgage;  in  the  proceedings  to  sell  the  land  she  was 
not  made  a  party;  afterwards  she  brought  a  suit  to  have  dower  assigned  her 
out  of  the  land.  It  was  claimed  that  she  was  not  a  party  to  the  proceeding 
to  enforce  the  lien,  therefore,  was  entitled  to  recover  dower.  The  court 
held  that  the  mortgtige  in  which  she  joined  was  a  deed  within  the  meaning 
of  the  statute;  in  eflfect  the  court  held  that  she,  by  the  mortgage,  divested  her- 
self of  any  interest  in  the  land,  her  Interest  being  in  the  surplus  proceeds 
which  the  statute  gave  her,  and  only  in  this  if  the  husband  did  not  dispose 
of  It  during  his  lifetime.  In  that  case  the  court  said:  "It  Is  urged  by  the 
appellee  that  by  the  term 'deed'  in  this  statute  is  meant  'mortgage,'  or 
rather  t*»at  tbp  form'^r  embraces  the  latter,  and  that  the  appellant  having 
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Joined  in  the  mortgage  or  deed  creating  the  lien,  to  satisfy  which  the  sale 
was  made,  is  not  endowed  of  the  land.  There  is  much  {fusibility  in  this 
construction.  The  intention  certainly  seems  to  be  that  if  the  wife  joins  in  a 
conveyance  creating  a  lien,  and  the  land  so  incumbered  be  sold  to  satisfy  it, 
she  shall  not  be  endowed  thereof,  but  may  have  compensation  out  of  the  sur- 
plus, etc.  A  deed,  in  the  ordinary  sense  of  that  term,  is  not  what  is  meant 
in  the  statute,  as  by  it  no  lien  is  created  against  the  grantors,  to  satisfy 
which  a  sale  of  the  land  can  be  made.  A  mortgage  of  land  is  a  conveyance 
of  it  for  the  purpose  of  securing  the  payment  of  debt.  It  is  a  deed  creating  a 
lien,  and  seems  to  be  the  very  instrument  designated  in  the  statute,  in  which, 
if  the  wife  joins,  she  is  divested  of  dower,  save  in  the  surplus  proceeds  of  the 
sale,  if  one  be  made  to  satisfy  the  lien  so  created.  Such  has  been  the  con- 
struction of  this  statute  in  cases  of  sales  for  purchase  money.  *  *  ^  So  it 
would  seem  if  it  be  sold  in  good  faith,  because  there  is  a  lien  for  debt  created 
by  deed  or  mortgage,  in  which  the  wife  has  joined,  and  with  a  view  to  satisfy 
it,  she  should  not  be  entitled  to  dower  in  the  absenoe  of  any  design  to  de- 
prive her  of  her  inchoate  right.  The  statute  makes  no  distinction  between 
aales  made  under  an  order  of  court  and  those  made  by  the  owner;  and  liens 
for  purchase  money  are  placed  in  the  same  class  with  liens  created  by  deed 
in  which  the  wife  joined.  She  occupies  the  same  relation  to  the  one  class  as 
to  the  other.  In  neither  case  has  the  husband  or  wife  any  beneficial  interest 
in  the  lands  not  subordinate  to  the  liens. ' ' 

There  is  no  distinction  between  a  lien  for  purchase  money  and  a  Hen 
oreated  by  mortgage  or  deed.  The  wife  has  a  ix>tential  right  of  dower  in  the 
land  in  the  one  case  as  in  the  other.  In  each  case  it  is  subordinate  to  tbe 
lien. 

In  Melone,  Ac  v.  Armstrong,  79  Ky.,  848,  it  is  said:  ''This  statute  erri- 
"dently  contemplated  that  a  sale  might  be  made  by  the  Inisband,  and  that  he 
might  sell  the  whole  or  only  so  much  as  would  satisfy  the  lien,  but  whether 
sold  by  the  husband,  or  under  the  judgment  of  a  court,  if  the  whole  be  sold 
bona  fide,  because  there  is  a  lien  for  the  purchase  money,  and  with  a  view  to 
'Satisfy  it  in  the  manner  deemed  by  the  husband  to  be  most  beneficial  to  him, 
•and  with  no  design  to  deprive  the  wife  of  her  potential  right  of  dower,  sbe 
will  not  be  entitled  to  dower,  although  less  than  the  whole  would  have  sat- 
isfied the  lien. " 

In  Bateliff  v.  Mason,  92  Ky. ,  190,  it  was  held  that  where  land  of  the  hus- 
band is  sold  in  good  faith  to  satisfy  a  lien  for  purcliase  money,  the  wife  Is 
mot  entitled  to  dower  in  the  land,  although  it  may  have  been  sold  for  more 
than  the  amount  of  the  lien,  and  that  this  is  true  whether  the  sale  was  macle 
directly  by  the  husband  or  under  direction  of  the  court,  and  it  must  be  re- 
garded as  a  sale  in  good  faith  whether  it  is  made  pursuant  to  a  deed  or  as- 
signment or  directly  by  the  husband,  as  that  which  a  person  is  legally  bound 
to  do  can  not  be  said  to  have  been  done  in  bad  faith. 

It  was  held  in  Johnson  v.  Cantrell,  92  Ky. ,  59,  that  a  widow  is  not  entitled 
to  dower  in  the  land  of  the  husband  which  has  been  sold  to  satisfy  a  Uen  for 
the  purchase  money. 

These  opinions  relating  to  a  case  where  land  was  sold  to  satisfy  a  lien  for 
purchast*  money  are  identical  in  principle  with  the  case  where  a  mortgofce  lien 
is  enforced  ))ecause  the  st^itute  is  made  to  apply  where  sales  are  made  dlr«?ctly 
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Isy  the  hufiband  or  under  a  judgment  of  court  to  satiate  a  lien  or  incumbniBoe, 
^^hether  it  is  created  by  deed  or  mortgage  in  which  she  joins  or  to  satisfy  a 
lien  for  purchase  money.  The  only  di£ference  'between  the  rights  of  the  wife 
in  land  which  the  husband  owns  and  incumbers  by  mortgage  in  which  she 
Joins,  and  land  which  the  husband  has  purchased,  and  which  is  incumbered 
by  lien  for  purchase  money,  is  that  the  lien  for  purchase  money  is  created  by 
the  operation  of  law,  as  it  attaches  when  the  land  is  conveyed  and  the  pur- 
^ihase  money  remains  unpaid,  while  in  the  case  of  a  mortgage  the  ix>tential 
Tight  of  dower  exists,  except  when  the  wife  has  waived  it  by  joining  in  the 
mortgage. 

When  either  of  the  two  transactions  take  place  the  wife's  rights  in  the 
land  are  exactly  the  same,  the  difference  being  that  in  the  one  case  she 
waives  her  right  and  makes  it  subordinate  to  the  lien,  in  the  other  the  law 
determines  it  and  makes  it  subordinate  to  the  lien.  The  fact  that  the  wife  is 
not  a  party  to  the  suit  is  immaterial,  because  at  the  time  of  the  enforcement 
-of  the  lien  she  has  no  present  interest  in  the  land  which  can  be  sold  to  satisfy 
the  lien. 

In  Tisdale  v.  Bisk,  7  Bush,  141,  the  court  expressly  held  that  the  widow's 
title  can  not  be  extended  'to  the  land  purchased  by  a  party  from  a  court  and 
-conveyed  to  him  by  the  court  without  incumbrance  of  lien  in  her  favor. 

The  statute  was  intended  to  protect  purchasers  under  such  circumstances, 
but  the  wife  loses  her  dower  and  compensation  therefor  in  the  surplus  if  it  ia 
received  or  disposed  of'  by  the  husband  in  his  lifetime.    This  is  true  whether 
the  surplus  proceeds  are  received  by  the  husband  as  a  result  of  a  private  or 
Judicial  sale  of  the  property  to  satisfy  a  lien  or  incumbrance  on  it.    The 
plaiiitlff  has  no  right  to  the  surplus  proceeds,  because  his  demand  has  been 
satisfied  when  the  lien  or  incumbrance  has  been  discharged  by  the  appfvprla- 
tlon  of  enough  of  the  proceeds  of  the  sale  to  pay  his  debt.    He  is  not  com- 
pelled to  look  to  the  application  of  the  surplus  proceeds,  hence  he  has  no  lia- 
l>ility  for  its  application.    Neither  Is  the  purchaser  compelled  to  look  to  tlie 
4ipplioation  of  any  part  of  the  purchase  money.    The  plaintiff  asserteid  tio 
-cause  of  action  against  the  wife;  he  did  not  seek  to  appropriate  her  property 
for  the  i>ayment  of  the  debt,  but  only  sought  to  subject  the  husband's  prop- 
-erty,  in  Which  she,  by  the  mortgage,  had  waived  her  potential  right  of  dower, 
«nd  in  effect  had  consented  that  the  husband  might  directly  sell  it,  without 
her  joining  with  him,  to  satisfy  the  debt,  and  what  he  could  do  and  failed 
0  do  the  court  had  a  right  to  do  for  him.    Had  the  plaintiff  given  the  wife 
«  bond,  it  could  not  have  protected  her   against  the  act  of  the  husband  in 
getting  the  surplus  proceeds,  if  any.    It  would  have  been  an  idle  thing  to 
have  executed  it. 

In  this  case  only  so  much  of  the  land  was  ordered  sold  as  was  necessary  to 
satisfy  the  judgment  and  under  which  there  could  be  no  surplus  proceeds, 
-And,  of  course,  no  question  could  arise  as  to  their  application.  It  is  a  useless 
thing  to  make  the  wife  a  party  to  an  action  because  her  potential  right  to 
dower  may  never  ripen  into  a  dower  interest,  as  she  may  not  survive  her 
husband.  One  desiring  to  purchase  land  at  a  judicial  sale  can  examine  the 
record  to  see  whether  the  wife  has  joined  in  the  deed  or  mortgage,  and  made 
her  potential  right  of  dower  subordinate  to  the  lien  to  satisfy  which  it  ia 
.l>eing  sold.     The  purchaser  must  take  notice  of  the  condition  of  the  record 
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with  reference  to  her  action.  It  has  been  suggested  that  she  should  have  a- 
right  to  show  whether  or  not  she  joined  in  the  mortgage  before  the  land  was 
ordered  to  be  sold.  So  far  as'her  rights  are  concerned,  that  is  immaterial.  If 
she  has  not  executed  a  mortgage  and  her  potential  right  has  riiiened  into  & 
dower  interest,  it  will  then  be  time  enough  to  show  that  she  did  not  join  in 
the  mortgage  waiving  it.  It  is  suggested  that  the  husband  is  interested  in 
having  the  land  bring  as  much  as  possible,  and  that  it  will  bring  more  if 
there  is  a  judgment  barring  her  right  to  dower.  As  she  signed  the  mortgage,, 
the  purchaser  is  presumed  to  have  examined  the  record  and  to  have  con- 
eluded  under  the  opinions  of  this  court  that  her  rights  were  subordinate  to 
the  plaintiff's  lien. 

If  she  had  filed  an  answer  and  successfully  shown  that  she  did  not  execute- 
the  mortgage,  it  would  not  have  helped  the  husband  because  the  land  would 
have  brought  less  at  the  sale  than  it  did  bring.  Doubtless  there  are  cases  of 
other  courts  which  hold  the  wife  is  a  necessary  party  to  an  action  to  enforce 
a  lien  upon  the  husband's  property;  they  are  not  based  upon  a  statute  as  are 
the  opinions  of  this  court.  The  previous  opinion  delivered  herein  is  with- 
drawn. 

Judgment  is  afflrmed. 

Whole  court  sitting.  ' 

Chief  Justice  Burnam  and  Judge  O'Rear  dissenting. 

Dissenting  opinion  by  Judge  O'Rear  follows  above  opinion. 

Judge  O'Rear  delivered  the  following  dissenting  opinion  March  25,  180S: 
The  petition  for  rehearing  relied  upon  the  cases  of  Tisdale  v.  Risk,  7  Bush^ 
141;  Malone  v.  Armstrong,  79  Ky.,  248;  Ratcliff  v.  Mason,  92  Ky.,  190;  John- 
son V.  Can  trill,  92  Ky.,  69. 

Those  cases  were  not  overlooked  on  the  former  consideration  of  the  case, 
but  a  reference  to  them  will  disclose  that  every  one  of  them  involved  a  sale 
of  lands  to  satisfy  a  purchase  money  lien.  The  statute  being  construed  and 
applied  provided  that  the  wife  should  not  be  endowed  of  land  of  her  husband 
sold  in  good  faith  to  satisfy  a  purchase-money  lien  thereon.  (Section  2136, 
Kentucky  Statutes. )  Nor  is  she  endowed  of  land  sold  by  him,  but  not  con- 
veyed before  the  marriage.  No  right  of  hers  was  or  could  be  affected  by  the 
proceedings  if  either  the  land  had  been  sold  by  the  husband  before  the  mar- 
riage, but  not  conveyed,  nor  if  it  was  sold  in  good  faith  to  satisfy  a  purchase- 
money  lien,  for  her  right  as  potential  doweress  had  never  attached  tb  the 
land.  However,  we  apprehend  that  even  in  such  state  of  case  it  would  not 
be  improper  to  join  the  wife  as  a  party  defendant  under  proper  allegations, 
so  that  the  complete  title  might  be  assured  to  the  purchaser.  But  in  the 
matter  of  a  mortgage  in  which  she  has  joined,  or  which  purports  to  be  signed 
by  her,  the  case  admits  that  she  had  a  right  in  the  premises;  but  asserts  that 
she  has  divested  herself  of  it  by  an  act  which,  under  the  statute,  when  exe- 
cuted by  her  before  certiiin  officials  and  under  certain  formalities,  extin- 
guishes her  right  as  against  the  plaintiff's  debt.  That  is  true,  but  it  is  no 
truer  than  that  the  husband  is  by  a  similar  act  alone  divested  of  his  right  in 
the  land  as  against  that  debt.  Why  should  not  she  have  her  day  in  court,  as 
well  as  he,  before  their 'rights  shall  be  foreclosed?  Perchance  she  did  not 
sign  the  mortgage;  or  that  she  did  so  under  duress,  or  by  reason  of  the  fraud 
or  deceit  of  the  mortgagee;  or  she  may  have  been  non  compos  at  the  time;. 
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^T  an  infant ;  or  she  may  have  executed  It  for  a  certain  consideration  from 
"the  mortgagee  to  her,  which  had  failed.  Can  it  be  said  that  she  should  be 
precluded  by  a  judgment,  in  an  action  to  which  she  is  not  a  party,  from  mak- 
ing any  such  defense? 

There  is  an  obvious  distinction  between  one's  never  having  had  a  title  and 
"having  conveyed  it  as  pledge  or  security  for  a  de'bt.  In  the  first  instance, 
the  person  may  well  be  ignored.  In  the  second,  there  is  always,  under  our 
loactlce,  such  an  interest  as  x>ermits  the  person  whose  property  is  to  be  taken 
In  satisfaction  of  the  debt  to  be  heard  and  to  redeem. 

The  case  of  Helm  v.  Board,  24  Ky.  Law  Rep. ,  1088,  decided  on  the  same 
•day  as  was  this  case,  was  likewise  a  case  where  a  purchase-money  lien,  had 
l)een  enforced.  The  statute  gave  the  wife  in  that  event  dower  only  in  the 
surplus  of  land  or  its  proceeds  at  the  sale  to  enforce  the  lien.  Helm  v.  Board 
merely  followed  Tiadale  v.  Kisk,  supra,  and  the  other  cases  cited,  and  was 
<5ited  in  the  opinion  in  this  case  as  being  in  harmony  with  its  doctrine. 

For  these  reasons,  and  those  stated  in  the  original  opinion,  I  can  not  con- 
cur in  the  opinion  no\^  filed  by  the  majority  of  the  court  in  this  case. 

Chief  Justice  Burnam  concurs  in  this  dissent. 


FARLEY  V.  GILBERT. 

(Filed  March  25,  190a— Not  to  be  reported.  ) 

Schools — Power  of  superintendent  to  abolish  a  district — This  appeal  in- 
volves the  right  and  power  of  a  county  sui)erlntendent  of  schools  to  abolish  a 
school  district  and  re-establish  substantially  the  same  district  by  a  new 
number  so  as  to  deprive  the  old  trustees,,  who  still  reside  in  the  same  district, 
•of  their  office.  Held — That  the  power  given  to  the  county  superintendent  of 
«chools,  under  sections  4427  and  4438,  to  change  districts,  does  not  authorize 
liim  to  deprive  the  trustees  of  their  office.  Such  arbitrary  and  unlimited 
l>ower  in  that  officer  is  not  conferred  by  any  section  of  the  statute. 

W.  F.  Hall  and  Forester  &  Forester  for  appellant. 

H,  C.  Clay  for  apx)ellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by»  Judge  O'Rear. 

This  appeal  involves  the  power  of  the  county  school  8uperlnt*»ndent  of 
-schools  to  abolish  two  adjacent  school  districts  in  his  county,  and  imme- 
'diately  re-establish  them  by  different  numbers,  comprising  substantially  the 
same  territory,  and  thereby  remove  from  office  the  trustees  holding  in  the 
former  district.  The  power  is  supposed  to  be  derived  from  the  authority 
'Contained  in  article  7  of  chapter  118  of  Kentucky  Statutes,  embraced  in  sec- 
tions 4427-4438,  inclusive. 

Section  4427  provides  that  school  districts  shall  remain,  until  altered  or 
abolished  pursuant  to  that  chapter,  as  then  described  and  numbered.  Sec- 
tion 4428  looks  to  uniformity,  as  far  as  practicable,  of  the  number  of  chil- 
•dren  within  each  district  so  as  to  provide  all  as  near  as  may  be  possible  with 
the  same  facilities  for  etlucation.  It  requires  that  all  districts  should  be 
made  to  contain  not  less  than  forty -five  pupil  children,  and  not  more  than  a 
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hundred,  "except  in  cases  of  extreme  emergency,''  and  in  incorporated town» 
and  cities. 

In  this  case  the  district  in  question  contained  sixty  pupil  children.    By^ 
the  change  it  was  reduced  so  as  to  contain  but  forty-five.    The  necessity  for^ 
the  superintenflent's  action  is  not  shown,  but  the  court  will  presume  that- 
there  was  a  proper  reason  for  it    At  the  time  of  the  change  there  were  actings 
trustees  whose  terms  of  office  had  not  expired.    It  was  supposed  that  the 
change  of  the  districts  and  the  change  of  the  numbers  was  an  abolishment  of 
the  old  districts,  and,  therefore,  of  the  offices.    The  mere  alteration  of  the 
boundary  of  a  district,  by  adding  territory  or  taking  from  it  territory  would 
not  abolish  the  district  so  as  to  remove  its  trustees  from  office,  nor  could  the 
change  of  the  numbers  of  the  districts  have  such  effect,  for  if  that  were  so 
it  would  be  within  the  legal  power  of  the  county  superintendent  to  remove 
every  trustee  in  his  county  from  office  by  simply  changing  the  numbers  of 
the  districts,  or  by  slight  and  immaterial  alterations  of  their  boundaries, 
thereby  substituting  his  selection  of  trustees  for  that  of  the  jntrons  and 
voters  of  the  county.     Such  an  arbitrary  and  unlimited  power  in  tliat  officer 
is  not  conferred  by  any  section  of  the  statute,  and  ought  not  to  be.    It  Would 
be  out  of  harmony  with  the  whole  spirit  of  our  system  of  government  which 
looks  to  local  control  of  such  matters  by  the  constituents  of  the  respective 
localities. 

The'  old  trustees  in  this  case  do  not  appear  to  have  been  without  the  terri- 
tory of  their  district  by  the  change  referred  to.  The  circuit  court  adjudged 
that  they  continued  in  office,  and  that  their  contract  bound  the  school  dis- 
trict. In  this  conclusion  we  concur,  and  the  judgment  is,  therefore*, 
affinned. 


MAYES,  &c.  V.  KARN. 

( Filed  March  26,  1908. ) 

Wills— The  testator  by  his  will  devised  his  estate  to  his  wife  and  child 
jointly,  the  one-half  to  his  wife  being  for  life  only.  The  rule  of  construction^ 
is  that  in  case  of  devises  to  a  wife  and  children  the  court  inclines  to  that, 
construction  which  gives  the  estate  to  the  wife  for  her  life  only. 

Sweeney,  Ellis  &  Sweeney  and  W.  E.  Aud  for  appellants. 

Wilfred  Carrico  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  16th  day  of  Augfust,  1900,  Virginia  Mayes,  the  appellant,  filed  this- 
suit  in  the  Davies.s  Circuit  Court  against  appellees,  Eva  L.  Hardwick  and 
J.  B.  Kam,  to  obtain  a  construction  of  the  will  of  John  P.  Fuqua,  the 
former  husband  of  appellant. 

John  P.  Fuqua  died  in  18(H.  He  left  surviving  him  his  widow,  the  appel- 
lant, and  only  one  child,  Sallle  Lee  Fuqua,  who  intermarried  with  appellee^ 
J.  B.  Karn,  and  afterwards  died  and  left  one  child,  appellee,  Eva  L.  Hard- 
wick, the  wife  of  H.  8.  Hanlwick. 

The  following  is  the  will  of  John  P.  Fuqua : 

**In  the  name  of  God.     xViiu^n. 
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''I,  J^Hi  p.  Fuqua,  being  of  sound  mind  and  disposing  memovy,  but^ 
being  aware  of  the  uncertainty  of  life  and  the  oertaintj  of  death,  do  malw 
tliis  mj  last  will  and  testament : 

"Item  1st.  I  bequeath  mj  body  to  the  tomb  and  my  soul  to  Qod  who  gave 
It. 

''Item  2d.  It  is  my  will  and  desire  that  my  wife  and  children  shall  be  sup- 
ported from  the  proceeds  or  income  of  my  estate,  and  that  the  sum  of  tl.lifi, 
which  I  have  in  money,  shall  be  invested  in  real  estate  for  the  benefit  of  my 
wife  and  children. 

"Item  Sd.  Having  purchased  of  my  brother,  B.  C.  Fuqua,  a  tract  of  100 
acres  of  land,  it  is  my  will  that  he  convey  the  same  to  my  wife  and  children. 

"Item  4th.  It  is  my  will  that  my  wife  shall  not  have  the  power  of  dispos- 
ing of  any  portion  of  my  estate,  but  that  her  support  and  the  education  of 
the  children  shall  be  from  the  income  of  the  estate  and  from  the  notes  on 
hand. 

"Item  5th.  My  executor  shall  have  discretion  as  to  any  sum  or  surplus 
that  may  be  on  hand  at  any  time. 

"Item  6th.  I  constitute  and  appoint  my  brothers,  B.  C.  Fuqua  and  Wil- 
liam M.  Fuqua,  executors  of  this  my  last  will  and  testament. ' ' 

It  appears  from  the  record  that  the  executors  have  long  since  settled  their 
accounts  as  such,  and  ceased  to  act.  The  only  question  for  the  court's  con- 
sideration is  what  interest,  right  or  title  did  the  appellant  and  Sallie  Lee 
Kam,  nee  Fuqua,  take  under  the  will?  It  appears  from  the  record  that  the 
testator  left  real  estate  in  the  city  of  Owenslxiro  and  the  100  acres  of  land 
that  he  purchased  from  B.  C.  Fuqua,  and  the  executors  purchased  100  acrea 
of  land,  at  about  the  price  of  14,000,  with  the  cash  and  notes  left  by  the  testa- 
tor. The  lower  court  construed  the  will  to  have  force  and  effect  only  until 
his  child,  Sallie  Lee,  was  educated  and  arrived  at  the  age  of  twenty-one 
years,  and  then  the  property  to  pass  by  descent  under  the  statute,  his  widow, 
the  appellant,  taking  one- third  for  life,  and  his  daughter,  Sallie  Lee,  taking 
two^thlrds  in  fee  and  the  other  one-third  in  remainder. 

The  appellant  contends  that  a  proper  construction  of  the  will  gives  to  her 
the  whole  estate  for  her  natural  life,  subject  only  to  the  support  and  educa- 
tion of  the  daughter,  Sallie  Lee,  until  she  arrived  at  the  age  of  twenty-one 
years.  We  can  not  concur  in  either  construction.  We  have  been  unable  to 
find  one  word  or  sentence  in  the  will  limiting  the  force  and  effect  of  it  to  the 
time  of  the  majority  of  his  daughter,  Sallie  Lee,  or  that  he  intended  that 
after  such  time  that  his  estate  should  descend  according  to  the  statute.  It 
is  the  presumption  of  law  that  the  testator  intended  that  his  property  should 
pass  by  virtue  of  his  will  and  not  by  the  statute.  The  authorities  referred 
to  by  counsel  for  appellant  do  not  meet  the  case  at  bar.  The  case  of  Arnold's 
Ex'or  V.  Arnold's  Adm'r,  11  B.  M.,  81,  the  language  of  the  testator  was  in 
substance  this:  I  give  and  bequeath  unto  my  beloved  wife  the  farm  on  which 
I  now  reside,  containing  300  acres,  for  and  during  her  natural  life,  to  be  by 
her  used  for  the  benefit  of,  etc. 

The  case  of  Jones,  &c.  v.  Jones,  93  Ky. ,  632,  the  testator  used  this  lan- 
guage: "I  give  and  devise  all  my  property  of  every  kind  and  description, 
real,  personal  and  mixed,  unto  my  Ix^lovecl  wife,  Nancy  M.  Jones,  to  be  by 
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her  managed  and  controlled  during  her  natural  life  and  for  the  Joint  benefit 
of  herself  and  my  six  children.  '*  .  . 

The  case  of  Koenlg  y.  Kraft,  9  Ky.  Law  Bep. ,  946,  the  testator  used  this 
language:  '*I  give  and  bequeath  to  my  beloved  wife,  Elizabeth  Kraft,  all  my 
real,  personal  and  mixed  estate  of  which  I  may  be  possessed  at  the  time  of 
my  demise  for  her  and  her  child,  Emma  Kraft's,  sole   use  and  benefit." 

In  all  these  cases  the  whole  of  the  estate  is  given  to  the  wife  for  her  nat- 
ural life,  to  be  used  by  her  for  the  benefit  of  herself  and  children.  We  hare 
not  been  cited  to,  and  have  not  been  able  to  find,  any  case  oonstruing  a  will 
like  the  one  before  us.  In  Jarmon  on  Wills,  5th  edition,  section  797,  the  au- 
thor uses  this  language:  *'A  devise  of  rents  and  profits  or  of  the  income  of 
land  passes  the  land  itself,  both  at  law  and  in  equity. "  In  39  Am.  &  Eng. 
Ency.  of  Law,  Ist  edition,  404,  this  language  appears :  "A  demise  of  rents  and 
profits  passes  <  the  title  to  land  or  encumbers  or  burdens  the  title  with  the 
use. 

In  the  case  before  us  the  testator  devised  the  whole  of  the  proceeds  or  in- 
come of  his  estate,  if  necessary  for  the  support  of  his  wife  and  child  and  for 
the  education  of  his  child,  which,  under  the  ordinary  rule  of  construction, 
made  his  wife  and  child  joint  tenants  of  his  estate,  and,  under  the  author- 
ities cited,  passed  the  estate  to  them.  And  but  for  the  4th  olause  of  the  will 
the  wife  would  own  one-half  and  the  daughter  the  other  half  of  the  estate 
in  fee.  It  appears  that  under  the  4th  clause  of  his  will  that  the  testator  was 
of  the  opinion  that  by  the  M  clause  he  had  devised  one-half  of  his  estate  to 
his  wife  in  fee,  for  he  expressly  prohibits  his  wife  from  disposing  of  any  part 
of  his  estate,  thereby  limiting  her  half  to  a  life  estate.  It  also  appears  from 
the  4th  clause  that  he  had  failed  to  make  any  provision  for  the  education  of 
his  daughter,  and  in  this  clause  encumbers  his  estate  with  her  education.  In 
our  opinion  the  testator  intended  by  his  will  to  devise  his  estate  to  his  Avife 
and  child  jointly,  one-half  thereof  to  his  wife  for  life,  with  remainder  to  his 
daughter,  the  other  half  in  fee  to  his  daughter. 

In  9  Ky.  Law  Rep.,  948,  the  court  said:  "While  gifts  and  conveyances  to  a 
wife  and  her  children  under  the  ordinary  rule  would  create  a  joint  tenancy, 
the  courts,  in  the  construction  of  such  instruments  executed  by  the  husband 
to  the  wife  and  children,  are  always  inclined  to  construe  the  instrument  as 
an  estate  for  life  in  the  wife,  remainder  to  the  children,  and  where  there  is 
any  lang^iage  used  in  the  instrument  from  which  an  inference  of  such  an 
Intention  appears^  the  chancellor  will  decline  to  follow  the  ordinary  rule 
making  them  joint  tenants. " 

In  this  case  the  testator  willed  his  estate  to  his  wife  and  child,  and  we 
have  b<H  n  unable  to  find  in  the  instrument  any  language  from  which  an  in- 
ference may  be  deduced  that  it  was  the  intention  of  the  testator  that  his 
wife  should  have  the  whole  estate  for  life  and  his  child  to  take  it  in  remain- 
der. And  we  conclude  that  the  ortlinary  rules  of  construction  should  pre- 
Vftll,  making  them  joint  tenants,  the  wife  for  life  in  her  half. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proct*edings  consistent  herewith. 

Whole  court  sitting. 
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ALEXANDEB  v.  PARKS. 
(Filed  March  86,  1006— Not  to  be  reported. ) 

Boundary— Parol  evidence — Joint  use  of  wall — P.  was  the  owner  of  a  lot 
on  which  was  erected  a  brick  building  and  sold  it,  reserving  in  the  deed  the 
right  to  attach  a  building  to  the  lower  wall  if  he  should  choose  to  do  so,  or 
to  sell  the  right  to  so  build  to  another.  Afterwards  D. ,  who  was  the  owner 
of  the  lot  adjoining  the  lot  of  P. ,  sold  the  lot  to  appellant,  who  built  a  house 
on  this  lot,  but  was  previously  notified  by  P.  that*  he  owned  a  three-foot 
strip  on  said  lot  next  to  the  lot  he  had  sold.  Appellant  erected  his  building 
across  said  strip,  but  not  into  the  wall  of  the  adjoining  building.  Appellee 
instituted  this  action  in  ejectment  to  recover  said  strip.  On  the  trial  it  was 
proven  by  parol  that  previous  to  the  sale  of  said  lot  by  P.  he  and  D.  had 
agreed  on  the  location  of  the  line  of  the  lots,  leaving  the  strip  in  controversy 
as  belonging  to  P.  The  trial  re8iilt9d  in  a  judgment  in  favor  of  P.,  direct- 
ing that  appellant  pay  him  1300  for  the  strip  and  $160  for  one-half  of  the 
wall  of  the  house  sold  by  P.  On  appeal,  Held— That  it  was  error  to  give 
judgment  for  any  part  of  the  wall  as  he  had  not  purchased  it  or  used  it.  The 
parol  agreement  locating  the  division  line  was  binding  on  the  parties  and 
their  vendees.  The  reservation  in  the  deed  of  the  right  to  attach  a  building 
to  the  house  sold  was  a  reservation  for  the  individu(^l  use  of  P. 

Kennedy  &  Williamson  for  appellant. 

Owens  &  Burroughs  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  7th  day  of  June,  1882,  R.  M.  Parks,  the  appellee  herein,  was  the 
sole  owner  of  lot  No.  23  in  the  city  of  Carlisle,  Nicholas  county,  Kentucky. 
He  was  at  the  same  time  a  member  of  the  firm'  of  Parks,  Dorsey  &  Co. ,  a 
copartnership  composed  of  the  appellee,  T.  A.  Dorsey,  M.  A.  Glenn  and  A. 
J.  Banta.  This  firm  was  the  owner  of  lot  No.  28  in  said  city,  which  lay  in 
the  same  block  as  lot  No.  23,  and  the  northern  line  of  lot  No.  36  was  the 
southern  line  of  lot  No.  23.  On  this  date  there  was  then,  as  now,  standing 
upon  lot  No.  23  a  brick  building,  known  as  the  "Handley  Building." 

On  the  7th  day  of  June,  1882,  R.  M.  Parks  and  wife,  by  deed,  conveyed  lot 
No.  23,  or  that  part  covered  by  a  brick  building,  known  as  thtj  Handley 
Building,  to  Templeman  &  Mathers.  Templeman  &  Mathers  afterwanls 
■conveyed  the  same  propertj',  and  it  finally  came  to  the  hands  of  I.  N.  Hand- 
ley,  the  present  owner.  In  his  deed  to  Templeman  &  Mathers,  Parks  in- 
■serted  this  clause,  viz.  :  "The  said  Parks  reserves  the  right  to  attach  a  build- 
ing to  the  lower  wall  of  the  building  herein  8(3ld,  if  he  should  choose  to  do 
fio,  or  to  sell  the  right  to  so  build  to  another. " 

Thereafter  Parks,  Dorsey  &  Co.  conveye<l  that  portion  of  lot  No.  2fi,  which 
abuts  upon  the  southern  boundaiT'  of  lot  No.  23,  to  the  Deix)sit  Bank  of  Car- 
lisle, Kentucky,  and  the  bank,  in  July,  18S)0,  conveye<l  the  «ime  portion  of 
lot  No.  26  to  th(^  appellant,  J.  M.  Alexander,  who  erected  a  building  on  it 
-and  extended  his  building  northward  to  the  south  wall  of  the  "Handley 
Building"  on  lot  No.  23,  claiming  that  by  reason  of  the  reservation  of  the 
Tight  to  attach  a  building  to  the  wall  of  the  "Handley  Building,"  contained 
In  the  deed  from  Parks  to  Templeman  &  Mathers,  he,  as  the  remote  grant*»e 
of  R.  M.  Parks,  had  the  right  to  attach  the  northern  extremity  of  his  build- 


8114  AUSSJLKDEB  ▼•  PABK8. 

ing  to  the  southern  wall  of  the  '^Handley  Building."  Before  appellant 
erected  his  building  appellee  Parks  notified  him  that  he,  Paiii:B,  owned  a- 
three-foot  strip  of  ground  lying  between  the  southern  wall  of  the  '*  Handily- 
Building''  and  the  northern  maigin  of  appellant's  lot  No.  26.  Notwith- 
standing this  notice  apx)ellant  c)rcK;ted  his  building  and  extended  it  acroffs- 
this  strip,  but  not  into  the  southern  wall  of  the  "Handley  Building." 

On  the  10th  day  of  January,  1901,  appellee  filed  his  suit  in  ejectment  against- 
appellant,  in  which  he  claimed  to  be  the  owner  of  a  strip  of  two  and  one- 
half  feet  wide,  afterwards  amended  to  three  feet,  and  about  eighty-one  feeit- 
long,  lying  between  ttie  northern  line  of  lot  No.  26  and  the  south  wall  of  tiie 
**Handley  Building"  on  lot  No.  23,  and  asked  judgment  for  the  recovery  or 
the  land,  and  1300  damages  for  the  detention  of  it,  and  all  proper  relief. 

Appellant  answered,  denying  that  appellee  was  the  owner  of  the  land  in 
controversy,  and  claiming  it  himself.  And  by  an  amended  answer  set  out- 
the  facts  above  stated  with  reference  to  the  reservation  contained  in  the  deed 
from  appellee  to  Tem  pieman  &  Mathers,  and  claimed,  as  the  remote 
grantee,  of  app.^Uee,  he  was  entitled  to  attach  his  wall  to  the  south  wall  of 
the  "Handley  Building." 

The  affirmative  allegations  of  the  answer  were  controverted. 

On  the  issues  thus  formed  proof  was  taken,  and  upon  submission  of  the 
case  for  judgment,  the  case  having  been  transferred  to  the  equity  side  of  the- 
docket  by  agreement,  the  court  rendered  the  following  judgment:  *'Thi» 
cause  coming  on  to  be  heard,  and  the  court  advised,  it  is  adjudged  that- 
plaintiff  is  entitled  to  recover  the  strip  of  land  or  alleyway  in  contest  in  this^ 
action;  but  the  defendant  having  erected  a  house  thereon,  it  is  further  ad- 
judged that  he  pay  to  plaintiff  the  sum  of  $450,  with  legal  interest  from  this, 
date,  February  1,  1902,  until  paid,  as  the  value  of  the  property  taken,  that  is, 
1800  for  the  alleyway  and  1150,  the  value  of  one-half  of  the  wall  of  the 
'Handley  Building,'  and  that  plainti,ff  recover  of  defendant  his  costs  herein 
expended,  and  he  may  have  execution  upon  this  judgment.  *  •  *  xhe 
defendant,  R.  M.  Parks,  is  ordered  to  convey  the  property  in  controversy 
upon  the  i»yment  to  him  of  the  amount  of  the  judgment  herein,  and  the 
parties  are  hence  dismissed. ' ' 

From  this  judgment  appellant  has  appealed.  This  court  is  of  opinion  that 
the  lower  court  erred  in  giving  judgment  against  the  appellant  for  1160,  the 
value  of  one-half  of  the  wall  of  the  "Handley  Building."  Under  the  evi- 
dence he  had  not  used  it  nor  purchased  it  from  appellee,  and  the  appellee's- 
pleading  showed  that  he  did  not  claim  anything  therefor,  and  the  court- 
had  no  power  to  enforce  a  sale  thereof.  Appelhuit  contends  that  the  true 
line  between  lots  23  and  28  is  the  south  line  of  the  •'Handley  Building;" 
also  that  the  agreed  line,  mode  some  two  and  one-half  or  three  feet  south  of 
the  "Handley  Building,"  In  1879,  by  the  owners  of  the  two  lot«,  was  not 
binding  and  was  invalid.  As  to  the  last  proix)sltlon  of  appellant,  we  differ 
with  him.  The  testimony  shows  that  In  J879  appellee  was  the  owner  of  the 
southern  ])art  of  lot  No.  2;},  on  which  was  located  the  "Handley  Building." 
That  ai)pi*lh^^s,  Dors^y,  GltMin  &  I5ant!j,  wen*  the  joint  owners  of  the  northern 
part  of  lot  No.  ~()  acljoiniii^  1.):  Nu  21.  Tht'si*  parties  desir^xl  to,  and  did, 
enM't  a  cariM'iitiT's  shop  on  the  ii'>rilieasl  corner  of  lot  No.  28,  but  before 
erecting  it    they  met,  tvH)k  nieasuivnis^nts  and  agreed  upon  the  line  between. 
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the  two  lots,  which  line  was  about  two  and  one-half  or  three  leet  south  of 
the  ''Handley  Building,"  and  ever  after  that  they  recognized  th»t  as  ifie 
true  line  between  the  two  lots. 

This  agreed  line  was,  and  is,  binding  upon  the  parties  thereto  and  their 
vendees,  immediate  and  remote. 

The  case  of  Grigsby,  &c.  v.  Combs,  Ac. ,  14  Ky.  Law  Kep. ,  661,  was  a  case 
where  the  parties  owned  adjoining  surveys  of  land,  and  they  not  knowing- 
the  true  line  between  them,  they  verbally  agreed  that  the  true  division  line 
should  be  the  top  or  ridge  of  the  mountain  between  Lot  and  Second  creeks. 
It  was  insisted  by  the  appellants  in  that  case  that  this  agreement  between, 
the  owners  of  the  land  was  merely  in  the  nature  of  an  Exchange  of  land,  it 
being  conceded  that  the  calls  of  each  patent  ran  over  and  beyond  the  ridge 
onto  his  neighbor's  side,  and  that  this  exchange  could  not  be  maintained 
because  of  the  statute  of  frauds.  The  court  in  that  case  said:  '*We  are  of 
opinion,  however,  that,  both  in  principle  and  by  authority,  an  agreement  of 
this  nature  can  be  upheld.  It  is  no  more  a  swap  of  lands  than  results  by 
reason  of  agreed  corners  between  neighbors,  or  agreed  division  fences,  and 
these  amicable  arrangements  have  been  sanctioned  by  repeated  adjudica> 
tions."  (8  Bush,  670;  5  Ky.  Law  Rep.,  770;  23  Ky.  Law  Rep.,  297-870;  18  Ky. 
Law  Rep.,  516;  16  Ky.  Law  Rep.,  767.) 

We  do  not  mean  that  such  an  agreement  Is  irrevocable.  Any  party  to  the 
agreement  may  renounce  it,  within  the  proper  time,  or  avoid  it  by  the  in- 
stitution of  proper  proceedings,  by  allegation  and  proof  of  fraud  or  mistake, 
and  establish  the  true  line.  We  are  of  the  opinion  that  the  reservation  in 
the  deed  from  appellee  to  Templeman  &;  Mathers  was  a  reservation  for  his 
individual  use,  or  for  the  use  of  his  vendee,  and  there  is  nothing  in  the  rec> 
ord  showiQg  that  he  has  ever  parted  with  the  rights  secured  by  this  reserva- 
tion. If  the  proof  is  correct  with  reference  to  the  agreed  line  referred  to, 
then  the  appellee  is  entitled  to  recover  this  strip  of  land,  together  with  the 
damages  for  its  detention. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  appellant  a  new  trial,  and  for  further  pro- 
ceedings consistent  herewith. 


MERSMAJ^  V.  WORTHINGTON'S  EX'ORS. 
(Filed  March  26,  1903— Not  to  be  reported.) 

Wills— Powers  of  executors— W. ,  by  the  terms  of  his  will,  directed  and  em- 
powered his  executors  to  sell,  lease  or  otherwise  dispose  of  his  estate  for  the 
purpose  of  paying  his  debts  and  for  the  benefit  of  the  estate.  Litigation 
having  arisen  between  the  heirs  and  devisees  a  compromise  was  made,  but 
the  executors  were  authorized  to  continue  in  the  management  of  the  estate. 
A  debt  having  been  asserted  against  the  estate,  the  executors  sold  all  the 
real  estate  at  public  sale,  and  appellant  became  the  purchaser  of  one  of  the 
lots  sold,  but  refused  to  complete  his  purchase,  denying  the  authority  of  the 
executors  to  sell  thy  property  or  vest  a  ix?rfect  title  to  same.  Held — That  the 
executors  had  full  power  to  sell  and  convey  said  property,  and  their  power 
under  the  will  was  not  impaired   by  the  contract  of  compromise. 

W.  A.  Price  for  appellant. 
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John  Biyan  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  will  of  Henry  Worthlngton  was  probated  in  the  Kenton  County  Court 
on  the  12th  day  of  November,  1896.  It  disimsed  of  an  estate,  which  amounted 
in  the  aggregate  to  about  1725, GOO,  but  which  was  charged  with  liabilities  of 
about  $408,000.  The  bulk  of  the  estate,  after  the  payment  of  the  debts  due 
by  intestate,  was  devised  to  George  G.  Hamilton,  as  trustee  for  Mrs.  Lillie 
W.  Stewart  and  Mattie  Worthlngton,  daughters  of  the  deceased,  and  Roberta 
Hamilton,  a  granddaughter  of  the  deceased,  with  a  large  special  bequest  to 
H.  S.  Worthlngton,  a  son  of  the  deceased.  By  the  14th  clause  of  the  will 
George  G.  and  Carrol  Hamilton  were  appointed  executors,  with  full  power  to 
«ell,  convey,  exchange,  rent,  lease,  build  houses,  etc. ,  and  do  all  and  eveiy- 
thing  which,  in  their  opinion,  might  be  proper  for  ther  benefit  of  the  estate 
for  a  period  of  ten  years,  but  were  required  at  least  once  a  year  to  make  full 
■and  complete  statements  of  their  accounts. 

A  sharp  controversy,  which  promised  interminable  litigation,  soon  arose 
between  the  devisees  and  the  executors,  and  Mattie  Worthlngton  died  soon 
after  her  father.  On  the  24th  day  of  May,  1896,  an  agreement  was  entered 
into  between  the  executors,  devisees  and  heirs  at  law  of  Henry  Worthlngton, 
in  which  these  controversies  were  compromised  and  settled,  it  being,  hoiw- 
<ever,  expressly  stipulated  that  the  executors  named  in  the  will  were  to  ad- 
minister the  estate  so  as  to  pay  the  debts  as  soon  as  practicable,  and  their 
Xx>wer  to  sell  and  convey  the  real  and  personal  estate  was  continued  in  full 
force  until  they  had  made  provision  for  the  i^ayment  of  the  indebtedness  of 
the  decedent.  Under  this  agreement  the  executors  reduced  to  cash  the  bulX 
of  the  personal  estate  left  by  decedent,  and  appropriated  the  proceeds  to  the 
I)ayment  of  his  debts.  They  also  sold  various  tracts  of  real  estate  for  the 
same  purpose.  On  the  27th  of  September,  1903,  the  executors  of  Rachel  S. 
Gaff  instituted  a  suit  in  the  Kenton  Circuit  Court  against  the  executors,  and 
alleged  that  their  intestate  was  a  creditor  of  the  estate,  and  asked  that  a 
settlement  thereof  be  liad  in  that  proceeding.  After  the  institution  of  this 
suit  the  plaintiffs,  as  executors,  advertised  and  sold  at  public  outcry  to  the 
highest  bidder  all  the  real  property  of  the  decedent  situated  in  the  city  of 
Covington,  and  among  other  pieces  of  property  there  was  sold  to  the  appel- 
lant, J.  H.  Mersman,  a  parcel  of  ground  known  as  the  Casey  property,  con- 
sisting of  a  three-story  brick  building,  fronting  on  the  south  side  of  Park 
Place  and  two  double  brick  stores,  situated  on  the  southeast  comer  of  Court 
avenue  and  Park  Place,  and  a  frame  livery  stable  situated  on  the  northeast 
oorner  of  Fourth  and  Court  avenue,  the  entire  property  being  63  feet  on  Park 
Place  and  153  feet  on  Fourth  street,  at  the  price  of  15,800,  of  which  one-third 
was  to  be  i^iid  in  ciish,  and  the  balance  in  one  and  two  years,  with  6  per 
cent,  interest  from  date.  The  contract  of  s:ile  was  reduced  to  writing  and 
signed  by  the  jxirties.  The  defendant,  however,  refused  to  take  the  property, 
or  to  comply  with  the  contract  of  purchase,  upon  the  ground  that  the  execu- 
tors had  no  power  to  sell  and  ccmvey  the  property  after  the  compromise  agree- 
ment of  May,  189t),  and  also  because  of  the  pendency  of  the  suit  brought  by 
the  executors  of  Mrs.  Gaff.     Thereupon  appellees  instituted  this  suit  for  a 
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specific  compliance  with  the  terms  of  the  contract  of  sale.    It  was  adjudged 
by  the  chancellor  that  G^.  G.  and  J.  Carroll  Hamilton,  as  executors  and 
trustees  of  and  under  the  will  of  Henry  Worthington,  had  the  right  and 
power  to  sell  and  convey  all  the  right,  title  and  interest  in  and  to  the  real 
estate,  and  defendant  appeala    To  pay  off  and  discharge  the  large  indebted- 
ness due  by  testator  without  unduly  sacrificing  it   required  good  judgment, 
time  and  opx)ortunity,  and  testator  fully  realized  this  fact  and  it  was  also 
understood  by  the  devisees  at  the  time  of  the  compromise.    This  was  mani- 
festly the  reason  why  it  was  expressly  stipulated  in  that  compromise  and  the 
judgment  rendered  pursuant  thereto  that  the  executors  were  to  continue  to 
wind  up  the  estate  and  to  pay  off  the  indebtedness,  and  to  enable  them  to  ac- 
complish this   their  power  to  sell  and  convey  the  real  and  plersonal  property, 
provided  for  in  the  will,  was  continued  in  full  force.     Nor  do  we  think  that 
this  power  was  affected  by  the  mere  pendency  of  the  suit  of  Gaff's  executor 
against  them.    If  they  had  refused  to  discharge  their  duty,  or  had  unduly 
procrastinated  the  payment  of  debts  due  creditors,  the  estate  could  have  been 
taken  out  of  their  hands  and  administered  through  other  agencies.     But  in 
this  case  no  steps  looking  to  such  a  course  had  been  taken  by  the  court  and 
no  creditor  has  complained.     The  action  of  the  executors  in  advertising  the 
sale  of  the  real  estate  secured  more  speedily  the  relief  sought  by  Mrs.   Gaff's 
suit  than  could  have  been  attained  in  any  other  way.    We,  therefore,  con- 
clude that  the  defendants,  as  executors  of  H.  Worth ington,  had  the  power  to 
sell  and  convey  the  real  estate  in  question  under  the  will  of  testator  and  con- 
vey the  fee-simple  title  to  the  property  bought  by  appellant. 

Judgment  affirmed. 

Whole  court  sitting,  except  Judge  O'Rear. 


MORGAN  V.  COMMONWEALTH. 

(Filed  March  25,  1903— Not  to  be  reported. ) 

Criminal  law — Evidence — On  dross-examination  of  appellant,  who  offered 
herself  as  a  witne-ss  on  her  trial  for  a  felony,  she  was  asked  if  she  was  not  a 
daughter  of  old  'Squire  Spalding  and  the  sister  of  this  notorious  Mary  Lou 
Spalding,  and  if  she  had  not  been  convicted  and  sentenced  to  the  penitentiary 
for  a  similar  offense  to  that  for  which  she  was  being  trie<l.  Held— That 
these  were  proper  subjects  of  inquiry,  but  the  Commonwealth's  attorney 
should  not  have  used  the  terra  notorious.  It  was  error  to  permit  a  witness 
to  testify  that  she  was  a  notorious  blackmailer  and  thief,  and  it  was  error 
to  permit  witness  to  state  that  "the  whole  push  is  bad."  It  was  also  error 
to  permit  witness  to  testify  that  her  business  was '  'doing  everybody  she  can. '  * 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Mtirion  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  on  her  trial  under  a  charge  of  felony,  offered  herself  as  a  wit- 
ness in  her  own  behalf.  She  was  asked  on  cross-examination  if  she  was  not 
the  daughter  of  old  'Squire  Spalding  and  the  sister  of  ''this notorious  Mary 
Lou  Spalding,"  to  which  she  was,  over  objection,  required  to  answer.  She 
was  also  asked  if  she  had  not  been  convicted  and  sentenced  to  the  peniten- 
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tiaxy  for  a  Bimilar  offense  to  that  for  which  she  was  being  tried.  The  ocnart 
Is  of  opinion  that  it  was  competent  to  cross-examine  this  witness  on  tke 
points  above  named,  except  that  the  Commonwealth  attorney  should  not 
have  used  the  expression  ''notorious"  in  describing  Mary  Ijou  Spalding. 

A  witness  for  the  Gommcm wealth,  introduced  for  the  purpose  of  impeaohing 
appellant,  was  permitted,  over  her  objection,  to  state  that  she  was  a  notorious 
blackmailer  and  thief,  and  in  answer  to  the  question  "she  is  a  daughter  of 
'Squire  Spalding  and  the  sister  of  Mary  Lou  Spalding,  is  she  not?"  an- 
swered: "Tes;  the  whole  push  is  bad."  In  answer  to  the  question  what 
business  appellant  was  engaged  in  he  answered,  ''doing  everybody  she  can. " 

All  the  foregoing  answers  were  irrevelant  and  improper,  and  the  court 
-erred  to  the  prejudice  of  appellant  in  suffering  them  to  be  considered  by  the 
jury.  (Welsh  v.  Commonwealth,  28  Ky.  Law  Bep. ,  151 ;  Howard  v.  Cohi- 
monwealth,  22  Ky.  Law  Bep. ,  1846.  ) 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial  under  proceedings  not  inconsistent  herewith. 


ASHER,  &c.  V.  HOWAED. 
(FUed  March  26,  1903— Not  to  be  reported. ) 
A.  Q.  Patterson,  W.  S.  Pryor  and  Wm.  Low  for  appellants. 
Cook  &  Jones  for  apjwllee. 
Appeal  from  Bell  Circuit  Court. . 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearlBg : 

The  calls  of  the  older  survey  owned  by  Maria  Mott  Davis  are  as  follows : 
*' Beginning  on  Crank's  creek,  on  two  beeches  and  two  sugar  trees,  beginning 
oomer  to  said  Smith  1,600-acre  survey;  thence  S.  70  W.  664  poles  to  three 
beeches,  beginning  comer  to  Smith's  600-acre  survey;  thence  S.  28  W.  400 
poles  to  a  stake  on  the  top  of  the  Cumberland  mountain ;  thence  S.  60  W. 
8,820  poles  to  a  stake  near  Cumberland  Gap;  thence  N.  16  E.  8,200  poles  to  a 
stake;  thence  N.  60  E.  8,820  poles  to  a  stake;  thence  S.  6  W.  8,160  poles  to  Ae 
beginning." 

The  beginning  comer  is  undisputed,  and  the  second  and  third  comers  are 
also  established  without  trouble.  But  when  we  run  from  the  third  comer 
by  the  patent  call  "S.  60  W.  8,820  poles,"  it  takes  us  out  across  the  State  of 
Tirginia  and  stops  in  the  State  of  Tennessee  seven  miles  ffom  Cumberland 
Gap.  The  patent  calls  for  the  land  in  the  county  of  Harlan,  Kentucky.  It 
also  calls  for  the  comer  as  a  stake  near  Cumberland  Gap.  We  know,  tliere- 
fore,  that  the  point  in  Tennessee,  seven  miles  from  Cumberland  Gap,  can 
not  be  the  x^atent  corner.  But  if  we  locate  the  comer  at  Cumberland  Gap, 
or  near  it  on  the  State  line,  and  then  run  out  the  other  calls  of  the  patent 
from  that  corner,  it  takes  in  a  large  number  of  older  grants,  including  the 
county  seat  of  the  county,  and  the  town  of  Harlan.  Besides,  the  last  line 
of  the  i^atent  has  in  this  event  to  t>e  run  twice  as  long  as  it  calls  for  to  make 
it  close. 

On  the  other  hand,  if  we  start  at  the  beginning  comer  of  the  patent  a&d 
reverse  its  calls,  stopping  the  fourth  line  when  w&  reach  the  State  line 
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Cumberland  Gap  and  then  run  with  the  State  line  to  the  stake  on  top  of  tho 
Cumberland  mountain,  the  patent  will  close ;  and  as  one  line  of  a  patent  is 
•entitled  to  as  much  regard  ordinarily  as  another,  whether  the  patent  should 
be  run  out  in  this  manner  or  in  the  manner  first  indicated  would  depend 
upon  the  evidence  that  might  be  adduced  as  to  its  actual  location.  This 
<3&ee  was  not  prepared  by  appellants  with  a  view  to  locating  the  patent  or 
furnishing  the  court  with  any  intelligent  data  to  pass  uix>n  the  question. 
Appellee,  B.  F.  Howard,  testified  as  a  witness  that  the  860  acres  in  contro- 
versy lies  within  the  boundary  of  the  older  patent,  and  while  he  has  never 
seen  it  surveyed,  he  seems  to  be  familiar  with  the  general  geography  of  the 
-country,  and  bases  his  testimony  on  this  knowledge  and  the  length  of  the 
patent  calls.  He  introduced  as  a  witness  on  his  behalf  L.  K.  Bice,  who  had 
never  surveyed  the  patent  himself,  but  was  present  as  a  chainman  when  it 
was  surveyed  by  Gk^n.  Duffield.  He  seems  simply  to  have  carried  the  chain 
•on  that  survey  and  to  know  little  more  about  it.  He  testified  that  if  the 
patent  is  run  out  in  tlie  manner  first  indicated  it  will  include  all  the  How- 
ard survey,  and  if  the  calls  of  the  patent  are  reversed  and  the  patent  is  run 
•out  in  the  second  way  above  indicated  it  is  a  close  question,  and  he  is  unable 
to  say  whether  it  will  include  or  not  the  360  acres  in  controversy.  Api)el. 
lants  took  no  testimony  as  to  the  actual  location  of  the  patent,  or  as  to  how 
the  lines  will  run  if  surveyed  in  either  manner;  or  as  to  what  land  the  patent 
includes.  The  clear  equity  of  the  case  is  with  appellee.  The  entire  conduct 
^  the  parties  from  the  beginning  to  the  end  tends  to  sustain  his  statement 
that  the  land  in  controversy  lies  within  the  senior  grant,  and  without  com- 
mitting ourselves  in  any  way  as  to  the  proper  location  of  this  intent  on  othev 
4ind  better  evidence,  we  simply  decline  to  disturb  the  chancellor's  judgment 
under  the  facts  of  this  case. 

The  petition  for  rehearing  is,  therefore,  overruled. 


LOUISVILLE,  HENDERSON  &  ST.  LOUIS  RY.  CO.  v.  McCUNE. 

(Filed  March  35,  1903— Not  to  be  reported, ) 

Helm,  Bruce  &  Helm  and  Chapeze  Wathen  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Response  to  petition  for  rehearing  per  curiam : 

The  second  instruction  referred  to  in  the  opinion,  wherein  the  jury  were 
T)ermitted  "to  consider  the  expenses  incmred  for  medical  or  surgical  treat- 
ment, '  *  was  error  as  a  matter  of  law,  for  the  reason  that  it  was  not  pleaded. 
But  what  we  held  was  that  the  error  was  a  harmless  one,  as  frequently 
-occurs  in  jury  trials,  and  which  this  court,  by  express  mandate  of  the  statute, 
(section  135,  Code)  must  disregard.  We  concluded  that  it  was  harmless  be- 
-cause,  first,  it  only  authorized  the  jyiry  to  consider  such  expenses  as  had  been 
incurred ;  and  as  there  was  no  evidence  of  any  such  expense  it  was  not  at  all 
likely  that  the  jury  did  include  compensation  therefor  in  their  verdict;  sec- 
ond, the  damages  found  by  the  jury,  under  the  facts  shown  in  this  case,  were 
no  more  than  adequate  conipt^nwition  for  appellee's  injuries  and  loss  of  time, 
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without  reference  to  medical  expenses.  If  the  verdict  had  found  any  sum 
suggestive  that  the  jury  had  been  influenced  by  the  consideration  of  probable 
medical  bills,  we  would  not  have  hesitated  to  award  a  new  trial.  Counsel 
misunderstand  the  court  if  they  infer  that  we  hold  that  an  ' '  inadvertance" 
of  the  trial  court  relieves  its  errors  of  their  effect  in  law. 
The  petition  is  overruled. 


JACOB  V.  CLARK,  &c. 

(Filed  March  25,  1908.) 

Parties  to  actions— Gaming-— H. ,  as  a  committee  for  Clark,  a  lunatic,  re- 
covered a  judgment  on  notes  aggregating  11,000  against  Cooke.  The  defense 
made  was  payment,  and  Cooke  prosecuted  an  appeal  and  executed  a  super- 
sedeas bond  with  A.  and  B.  as  sureties.  The  judgment  was  affirmed  and  a 
suit  was  Instituted  on  the  bond,  to  which  it  was  urged  as  a  defense  that  the 
notes  were  given  for  a  gaming  consideration.  This  'defense  wajs  adjudged 
insufficient,  and  judgment  against  A.  was  finally  rendered  for  the  amount 
of  the  debt,  interest  and  costs.  A.  paid  the  debt  to  H. ,  the  committee.  Ap- 
])ellant  afterwards  instituted  this  action  under  sections  1966-195tJ,  Kentucky 
Statutes,  to  recover  treble  the  amount  of  the  notes.  Held — That  the  petition 
was  defective  as  it  did  not  allege  that  the  gaming  transaction  t<K)k  place  in 
this  State,  and  in  the  absence  of  such  allegation  it  will  be  presumed  that 
said  notes  were  executed  in  some  State  where  the  same  were  legal.  Under 
the  statute  the  informer  can  recover  only  of  the  "winner"  in  a  gaming 
transaction,  and  the  winner  must  have  received  or  collected  the  money  or 
property  won  by  him.  It  Is  not  alleged  that  Clark  ever  collected  of  Cooke, 
or  any  one  else,  the  sum,  or  any  part  thereof,  represented  by  the  notes.  The 
money  paid  H.  was  received  by  him  as  a  fiduciary,  and  by  judgment  of 
court.  Neither  the  notes  nor  judgment  were  ever  merged  in  the  supersedeas 
bond.  The  stay  of  proceedings  on  the  judgment  constituted  a  valid  consid- 
eration for  the  bond  as  the  surety  on  the  supersedeas  bond  could  not  raise  the 
objection  that  the  notes  on  which  jxuigment  was  entered  were  execxited  for  a. 
gaming  consideration.  ■  The  informer  am  not  raise  such  question. 

C.  B.  Seymour,  A.  E.  Willson  and  M.  B.  Qifford  for  appellant 

Simrall  &  Doolan  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Settle. 

One  W.  W.  Hill,  as  c<mimittee  for  William  Clark,  a  lunatic,  ncovered. 
juilgment  in  the  Jefferson  Circuit  Court  (Law  and  Equity  division)  against 
J.  Esttm  C(K)ke  on  two  promissory  notes  aggregating  $1,000.  Cooke  iiiad& 
defense  ou  the  groimd  of  piyment,  but  judgment  going  against  him,  he  ap- 
pealed to  this  court,  in  doing  which  he  executed  a  supersedeas  lx3nd  upon 
which  R.  T.  Jticob  and  Mary  F.  CiK)ke  beciime  his  sureties.  Upon  the  appeal 
this  court  reversed  the  judgment  of  the  lower  court  because  of  an  error  in 
the  mattt^r  of  interest  allowed,  but  remanded  the  case,  with  directions  to  the 
lower  court  to  convct  the  error,  which  left  the  judgment  in  other  respects  aa 
originally  entered.  After  the  correction  of  the  judgment  in  the  lower  court 
execution  was  is.sued  thereon  and  returned '* no  property  found.'*  Hill,  aft 
committee  of  Clark,  then  brought  suit  upon  the  supersedeas  bond  against  the 
sureties  therein,  and  defense  was  interposed  by  R.  T.  Jacob  upon  the  ground 
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that  the  notes  for  which  the  judgment  was  rendered  against  Cooke  in  the 
first  suit  had  been  given  for  a  gaming  consideration,  which  rendered  them^ 
as  well  as  the  judgment  into  which  they  had  been  merged,  void. 

A  demurrer  to  Jacob's  answer  was  sustained  by  the  lower  court  and  judg-* 
ment  then  went  against  him  for  the  amount  due  on  the  supersedeas  bond. 
From  that  ^dgment  an  appeal  was  prosecuted  by  Jacob,  but  the  judgment 
of  the  lower  court  was  affirmed  by  this  court  in  an  opinion  which  is  reported 
in  93  Ky.  Law  Rep.,  1629.  Jacob  thereupon  paid  the  judgment  in  full,  with, 
costs.  Something  over  six  months  after  such  payment  one  W.  J.  Jacob,  a. 
stranger,  brought  suit  against  W.  W.  Hill,  as  committee  of  Wm.  Clark,  to  re- 
cover three  times  the  amount  of  the  notes  which  Cooke  had  executed  to  Clarke 
A  demurrer  was  fUed  to  the  i>etition  by  Clark's  committee,  which  was  sus- 
tained by  the  lower  court,  and  Jacob  refusing  to  plead  further,  hi&  petition 
was  dismissed,  from  which  judgment  this  appeal  was  prosecuted. 

This  court,  on  December  11,  1001,  reversed  the  judgment  of  the  lowar  courts 
in  a  majority  opinion  which,  on  June  14,  lOOd,  was  withdrawn,  and  the  judg' 
ment  of  reversal  set  aside,  and  the  court  thereupon  ordered  a  reargument  of 
the  case,  which  reargument   took  place  on  February  4  of  the  present  term. 
The  case  Is,  therefore,  again  before  us  for  adjudication. 

The  action  was  instituted  under  sections  1956  and  1958  of  the  Kentucky 
Statutes,  which  are  as  follows : 

*' Section  1956.  If  any  person  shall  lose  to  another  at  one  time,  or  within^ 
twenty-four  hours,  $5  or  more,  or  property  or  other  thing  of  that  value,  and 
shall  pay,  transfer  or  deliver  the  same,  such  loser  or  any  creditor  of  his  may 
recover  the  same,  or  the  value  thereof,  from  the  winner,  or  any  transferee  of 
the  winner,  having  notice  of  the  consideration,  by  suit  brought  within  five 
years  after  the  payment,  transfer  or  delivery.    •    ♦    ♦ 

*' Section  1958.  If  any  such  loser,  or  his  creditor,  does  not  sue  for  the  money 
or  thing  lost  within  six  months  after  its  payment  or  delivery,  and  prosecute 
the  suit  to  recover  with  due  diligence,  any  other  person  may  sue  the  winner- 
and  recover  treble  the  amount  of  value  of  the  money  or  thing  lo4t,  if  suit  be 
so  brought  within  Ave.  years  from  the  delivery  or  payment. ' ' 

The  action  here  allowed  is  in  the  nature  of  a  penalty  for  a  violation  of  the 
law,  otherwise  the  legislature  would  have  had  no  constitutional  power  to 
enact  the  statute  which  authorizes  it.  That  body  may  not  take  private  prop, 
erty  for  private  use  except  by  way  of  punishment  for  an  offense.  All  gaming 
statutes  are  necessarily  penal,  and  the  one  under  which  appellant  seeks  a  re- 
covery In  this  case  is  highly  so.  It  is,  therefore,  to  be  strictly  construed, 
especially  when  its  harsh  provisions  are  invoked  by  a  mere  stranger  and  in- 
former to  enforce  a  penalty  against  the  estate  of  a  lunatic  who  is  as  helpless, 
as  if  he  was  dead. 

We  find  a  deliverance  of  this  court  made  as  far  back  as  1881  which  an- 
nounced the  rule  of  construction  herein  expressed.  We  refer  to  the  case  of 
Greathouse  v.  Throckmorton,  7  J.  J.  M. ,  28,  in  which  Chief  Justice  Bobert- 
son  said:  *'We  can  not  think  that  any  of  the  statutes  against  gaming  can  be 
made  available  to  the  plaintiff  in  error.  These  statutes  have  hitherto  been, 
and  should  ever  be,  construed  strictly.  Such  was  the  judicial  interpretation 
of  the  statutes  of  Charles  II  and  of  Anne  of  England,  and  the  Statute  of 

vol.  24—134 
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Virginia  and  of  this  State  have  never  been  constructively  extended  beyond 
their  direct  and  obvious  import.''    •    •    ♦ 

We  are  clearly  of  opinion  that  the  petition  of  appellant  is  defective  and  in- 
sufficient, in  that  it  fails  to  aver  that  the  alleged  gaming  transactions  be- 
tween Cooke  and  Clark,  out  of  which  the  execution  of  the  notes  resulted, 
occurred  in  this  State,  nor  is  it  alleged  that  the  notes  were  executed  or  deliv- 
■ered  in  this  State.  We  quite  agree  with  counsel  for  appellee  that  these  omls- 
-slons  were  not  unintentional,  in  view  of  the  refusal  of  appellant  to  employ 
the  necessary  averments  when  his  attention  was  called  to  these  defects  by 
appellee's,  motion  to  make  the  petition, more  specific.  The  statute  supra  is 
only  operative  in  Kentucky,  and  the  extraordinary  right  of  action  conferred 
by  it  can  only  be  applied  to  gaming  transactions  ocQurring  within  the  terri- 
torial limits  embraced  by  the  terms  of  the  statute. 

The  law  has  been  so  held  by  this  court  in  the  case  of  Martin  v.  Richardson. 
91  Ky. ,  183,  which  was  an  action  to  recover  a  lottery  ticket  which  had  been 
Xmrchased  by  Blohardson  of  Martin,  ^  the  law  of  this  State  then,  as  now, 
forbade  the  sale  or  purchase  of  lottery  tickets.  Martin  relied  upon  tJie 
illegality  of  the  sale  of  the  ticket  in  controversy  as.  a  defense  to  the  action, 
but  failed  to  allege  in  his  answer  that  the  ticket  had  been  bought  in  Ken- 
tucky^. .  Upon  these  facts  this  court  said:  "We  must  assume,  in  the  absence  of 
■anything  to  the  contrary,  that  this  purchase-or  exchange  of  ticket  No.  83,d6d 
occurred  in  some  place  where  it  was  legal  and  lawful  to  purchase  or  ex- 
oWinge  it. "    . 

So  we  conclud^  that  it  must  be  taken  as  true,  in  the  absence  of  an  aver- 
ment in  the  petition  to  the  contrary,  that  the  ti^ansaction  by  reason  of  which 
the  notes  held  by  Clark  .upon  Cooke  were  executed  occurred  at  a  place  where 
the  law  would  have  permitted  the .  enforcement  of  their  payment,  and  that 
the  legality  of  the  transactions  carried  into  the  notes  will  be  presumed. 
Certainly  a  recovery  will  not  be  allowed  in  a  purely  penal  action  unless 
every  fact  essential  to  such  recovery  be  alleged  and  proved  with  the  same 
particularity  that  would  be  required  in  a  proceeding  by  indictment  or  in- 
formation, except  that  in  a  civil  action  the  plaiuUfl  will  not  be  required  to 
make  out  his  case  to  the  exclusion  of  a  reasonable  doubt,  as  in  a  criminal 
prosecution.  (£ncy.  Pleading  and  Practice,  volume  1,  page  248;  Mank  v.  St. 
Louis,  &c.,  By.  Co.,  87  Mo.,  278;  Cole  v.  Smith,  4  Johnson,  N.  Y.,  108.) 

Under  the  statute  supra  the  informer  can  recover  only  of  the  winner  in  a 
gaming  transaction,  and  the  winner  must  have  received  or  collected  the 
money  or  property  won  by  him ;  until  he  has  done  so  he  does  not  beoome 
liable  to  the  informer,  or  any  one  else,  in  an  action  for  reimbursement,  or 
to  recover  the  statutory  penalty^  The.  fact,  if  it  be  one,  that  the  notes  in 
question  were  taken  for  gaming  debts  which  Clark  had  won  of  Cooke,  did 
not  make  the  former  liable  in  an  action  brought  by  the  informer.  In  order 
to  constitute  the  offense  for  which  the  penalty  may  be  exacted  under  the 
statute, lit.  is  necessary  that  the  winner  must,  have  collected  the  money  or 
received  the  property  from  the  loser. 

lit  'is  not  alleged  in  the  petition,  or  claimed  in  argument,  that  Clark  ever 
coUecteil  of  Cooke,  or  any  one  else,  the  sum^  or  any  part  tharepf ,  represented 
by  the  notes.  What  is  true  of  Clark  is  likewise  .true  of  his  committee,  Hill, 
who  took  no  part  in  the  games  of  cluince  alleged'  to  have  been  played.    !Ihe 
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11101167  i>aid  Hill  was  received  by  him  as  a  flduoiary,  and  by  judgment  of  the 
lower  ootir^,  and  this  couYt  a^^ell,  he  ^ak  bound  to  take  the  money  as  lie 
was  not  the  winner  of  it.  The  statute  gives  the  informer  no  right  of  action 
4igainst  him. 

W«  are  also  of  opinion  that  no  cause  of  action  exists  in  appellant's  behalf 
against  Hill  as  committee  of  Clark  because  of  the  payment  by  B.  T.  Jacob 
of  the -amount  dueron  the  supersedeas  bond.  It  is  not  alleged  in  the  petition 
of  appellant  that  Cooke  has  paid  any  xmrt  of' the  notes  given  by  him  to 
Clark,  or  the  judgment  rendered  against  him  thereon.  Neither  notes  nor 
Judgment  were  ever  merged  in  the  supersedeas  bond,  and  they  constituted 
tio  part  of  the  consideration  of  the  bond.  The  bond  was  based  upon  an  en- 
tirely different  consideration.  It  was  given  solely  to  stay  proceedings  on  the 
judgment  of  the  lower  court  pending  •  the  appeal,  and  was  executed  nearly 
twenty  years  after  the  execution  of  the  notes.  By  the  execution  of  the  bond 
R.  T.  Jacob  did  not  in  any  sense  'become  a  x»rty  to  the  original  notes  or  theii^ 
oonsideration,  nor  did  the  supersedeas  bond' merge  the  judgment  against 
Cooke,  or  take  the  pliice  of  it  As  a  replevin  bond.  ^  (Hughes  v.'  Hardesty,  IS 
Bush,  867.) 

In  the  suit  which  Hill,  as  committee  of  Clark,  brought  against  B.  T.  Jacob 
On  the  supersedeas  bond  this  court  held  that  though  the  notes  executed  by 
Cooke  to  Clark  may  have  been  given  for  a  gaming  consideration,  yet  the 
judgment  rendered  on  them  was  not  void,  nor  was  the  .supersedeas  bond 
void,  and  that  the  stay  of  proceedings  on  the  judgment  constituted  a  valid 
oon^deration  for  the  bond,  and  so  B.  T.  Jacob  was  compelled  to  pay  it  hy 
the  judgnient  of  the  lower  court  and  of  this  court,  not  because  he  was  bound 
in  any  way  on  the  notes,  but  because  his  bond  was  his  own'  obligation,  and 
It  Imposed  a  liability  Independent  of  the  notes,  notwithstanding  the  vicious 
lind' Illegal  ooUsideration  for  which  the  notes  were  given.  So  it  is  clear  that 
the  i>ayment  made  by  B.  T.  Jacob  in  satisfaction  of  the  supersedeas  bond 
was  not  money  paid  for  a  gaming  consideration  at  all;  neither  he  nor  Cooke 
has  ever  paid  any  money  upon  any  of  the  transactions  embmoed  by  sections 
1966-1958  of  the  statute  supra. 

I  All  that  Cooke  ever  lost  to  Clark  was  his  two  notes,  and  they  were  given  to 
Clark  twenty  years  before  this  suit  was  brought.  M  the  right  ever  existed 
in  any  one  to  sue  for  and  recover  these  notes,  or  their  vidue,  that  ri^t  was 
T)arred  by  limitation  more  than  fifteen  years  before  this  suit  was  brought, 
^his  court  has  heretofore  held  that  B.  T.  Jacob  could  not  go  behind  the 
judgment  rendered  against  Cooke,  to  show  that  the  notes  were  given  for  tk 
^Sltjxdng  oonsideration,  and  we  are  unable  to  see  why  a  stranger  and  In* 
tormer,  ujiider  the  faots  of  this  case,  should  be  permitted  to  do  so. 
•   For  the  reasons  given  the  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 
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CHICAGO,  ST.  LOUIS  &  NEW  ORLEANS  RY.  CO.,  &c.  v.  COMMON- 
WEALTH, &c. 

(Filed  March  26,  1908.) 

1.  Taxation— Assessment  of  franchisee— Statute  of  limitation— This  xno- 
oeeding  was  instituted  in  the  county  court  by  the  auditor's  agent  to  hKv^ 
assessed  as  omitted  property  for  1898  to  1899,  inclusive,  the  franchise  of  the- 
bridge  crossing  the  Ohio  river  near  Cairo,  which  was  built  by  the  Chicago^- 
St.  Louis  &  New  Orleans  By.  Co. ,  and  was  leased  to  the  Illinois  Central  Ry^ 
Co.  It  is  insisted  that  this  bridge  has  a  franchise  value  separable  from  the 
general  franchise  of  the  railway  company  which  built  it.  Held— That  the- 
bridge  has  no  franchise  value  separate  from  the  franchise  of  the  railway. 
The  entire  earnings  and  earning  capacity  of  this  bridge  was  oonMdered  inr 
arriving  at  the  franchise  value  of  the  railway,  and  the  taxes  thereon  paid. 
It  is  insisted  that  the  taxes  for  1B9B  and  1894  are  barred  by  the  flve-year  stat- 
ute of  limitation.  Held— That  under  sections  2688,  2616,  4021,  469,  Kentucky 
Statutes,  also  under  the  act  of  1890,  the  right  to  assess  omitted  property  is^ 
limited  to  five  years  from  the  time  when  it  should  have  been  assessed.  The 
judgment  assessing  the  franchise  value  of  the  bridge  for  the  years  1898  and. 
1894  is  reversed,  and  the  Judgment  refusing  to  assess  same  for  the  years  1886> 
1896,  1897,  1896  and  1899  is  afflrqied.  It  is  the  policy  of  the  law  to  put  at  rest, 
stale  claims  of  whatever  character..    This  applies  to  taxes. 

2.  Removal  of  action  to  Federal  court — Appellant  filed  its  petition  and 
bond  in  the  county  court,  and  asked  that  the  case  be  removed  to  the  Federal 
court  on  the  ground  of  diverse  citizenship,  as  authoriased  by  the  act  of  Au- 
gust 18,  1888,  which  motion  was  overruled.  Held — ^That  said  act  applies 
only  where  a  citizen  of  a  State  is  a  party,  and  not  where  the  State  is  a  party. 
The  State  is  the  real  party  in  interest  in  this  action.  Besides,  it  was  not^ 
such  an  action  as  might  have  been  brought  originally  in  the  United  States. 
Circuit  Court,  and  was,  therefore,  an  action  of  which  that  tribunal  haa  no 
jurisdiction. 

J.  M.  Dickinson,  Pirtle  &  Trabue  and  Corbett  &  White  for  appellants. 

.    John  W.  Ray  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  proceeding  was  instituted  June,  1900,  in  the  Ballard  County  Court  hy 
A.  L.  Shelboume,  auditor's  agent,  on  behalf  of  the  Commonwealth,  against^ 
the  Chicago,  St.  Louis  &  New  Orleans  Ry.  Co. ,  and  its  lessee,  the  IlUnoia 
Central  R.  R.  Co. ,  to  cause  the  assessment,  as  omitted  property,  of  the  fran- 
ohise  of  the  first-named  railway  company  represented  by  the  net  value  of  the 
intangible  property  in  its  bridge  across  the  Ohio  river  near  Cairo,  and  known 
as  the  Cairo  bridge.  The  taxes  clabned  were  for  the  years  1898  to  1899,  in- 
clusive. 

By  an  act  of  the  legislature  of  1886-6  (chapter  446)  the  railroad  oompaniea 
named  were  authorized  to  build  the  bridge.  It  was  done  by  the  Chicago,  St. 
Louis  &  New  Orleans  Ry.  Co. ,  and  became  part  of  its  line  of  road,  the 
whole  of  which  is  being  operated  by  the  Illinois  Central  R.  R.  Co.  undsr  a. 
400-year  lease.  It  is  the  contention  of  appellee  that  this  bridge  has  a  fian- 
chise  value  separable  from  the  general  franchise  of  the  railway  company. 
We  think  not.  When  a  bridge  is  a  part  of  one  system,  built  and  operated 
under  one  charter,  and  owned  by  the  same  company  as  the  railway  line  witli 
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'Which  it  is  oonneoted,  it  does  not  have  a  separate  franohise  value  for  the 
'purpose  of  assessment  for  taxation.    The  whole  scheme  of  such  assessment 
xmder  our  statute  contemplates  the  valuation  of  the  franchises  of  railway 
'Companies  as  eQtireties.    It  was  shown  by  the  facts  in  this  case  that  the 
'State  Board  of  Assessment  and  Yaluation  had  included  the  earning  capacity 
■and  earnings  of  this  bridge,  together  with  apx>ellant's  other  proi>erty  and 
earnings,  in  arriving  at  the  Valuation  placed  upon  the  franchises  of  the  com- 
panies for  each  of  the  years  since  1896  to  1890,  inclusive.    The  record  of  the 
board's  action  was  kept  in  a  uniform  manner  during  those  years,  and  the 
taxes  levied  upon  the  valuation  of  the  franchises,  fixed  as  stated,  were  paid  to 
'the  State  by  appellants  before  this  proceeding  was  begun.    Under  the  au- 
thority of  Goultefr,  Auditor  v.  Louisville  Bridge  Co.,  2i  Ky.  Law  Rep.,  809, 
'we  hold  that  the  action  of  th^  board  was  conclusive,  and  after  the  expiration 
of  the  time  for  hearing  bomjilaints  for  reduction,  was  binding  alike  upon 
the  State  and  the  railway  companies.     For  the  years  1896  and  1894  the  ^lea  of 
•the  statute  of  limitation  interposed  by  api>ellants  must  prevail.    The  act  of 
Hay  23,  1890,  held  by  this  court  in  Louisville  Water  Co.  v.  Commonwealth, 
18  Ky.  Law  Rep. ,  2,  and  Commonwealth  v.   City  of  Louisville,  20  Ky.  Law 
Rep.,  896,  to  be  yet  in  force,  and  not  repealed  by  the  chapter  on  revenue  and 
4»xation,  adopted  November  11,  1892,  is  cited  in  argument  by  appellants  as 
being  applicable  in  inft.    It  is  as  follows:  "That  the  right  and  i>ower  Is 
4iereby  vested  in  the  CommouTirealth  to  institute  and  maintafA  its  action  to 
recover  all  taxes  which  may  heretofore  have  accrued  to  the  Commonwealth, 
-or  which  may  hereafter  accrue,  and  which  can  not  be  collected  by  the  or* 
dinaiy  methods  of  distraint  and  sale.    Said  suits  may  be  instituted  in  courts 
of  equity  jurisdiction  for  the  purpose  of  enforcing  the  State's  lien  oh  prbp- 
•erty  which,  for  any  reason,  can  not  be  sold,  or  for  the  purpose  of  reaching 
Intangible  property  which  can  not  be  otherwise  reached;  but  no  action  shall 
be  instituted  or  maintained  under  the  provisions  of  this  act  upon  any  claims 
for  taxes  that  have  been  assessed,  or  might  have  been  assessed,  more  than 
five  years  before  the  commencement  of  the  same.  *' 

Railroad  and  other  public  service  property  had  been  held  not  subject  to 

ordinary  distraint  for  taxes.    (Louisville  Water  Co.  v.  Commonwealth,   89 

Ky.,  244;  Louisville  Water  Co.  v.  Hamilton,  81  Ky.,  517;  Clark  v.  Ijouisville 

Water  Co. ,  90  Ky. ,  516. )    It  was  to  meet  this  precise  condition  that  the  act 

•quoted  was  enacted. 

This  act  really  deals  more  directly  with  actions  to  recover  taxes,  where  the 
assessment  and  levy  have  been  made.  Although  it  says  that  no  action  shall 
b^  instituted  or  maintained  under  the  provisions  of  the  act  upon  any  claim 
for  taxes  which  have  been,  or  might  have  been,  assessed  more  than  five  years 
before,  the  words  "might  have  been  assessed"  is  merely  a  recognition  of  the 
limitation  elsewhere  provided  by  the  statute  law  of  the  State.  What  the 
legislature  was  providing  by  the  act  just  quoted  was  a  means  of  coercing  the 
I>ayment  of  taxes  by  that  class  of  property  not  subject  to  distraint.  It  is  the 
policy  of  the  law  to  put  at  rest  stale  demands  of  whatever  character.  This 
.applies  as  well  to  taxes  as  to  other  matters. 

On  the  subject  of  limitations  generally  it  Is  declared  by  section  2528,  Ken- 
tucky Statutes :  "The  limitations  prescribed  In  this  chapter  shall  apply  to 
mictions  brought  by  or  in  the  name  of  the  Commonwealth,  in  the  same  man- 
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tter  as  to  actions  by  private'^persons,  except  where  a  different  time  is  pre- 
scribed  by  fome  otlxer  x^hapter  in  this  revision.  '*  .  . 

One  of  the  actions  nientioned  in  that  chapter  is  section  2615:  ."An  Ac^att 
Upon  a  liability  created  ])y  statute,  when  no  other  time  is  fixed  by  the  stat- 
ute creating  the  liability."' 

By  section  469,  Kentucky  Statu tefs,  in, the  chapter  on  "Construction  of 
Statutes,"  it  is. proyid^d:  "The.t^rm  'action,'  when  used  in  this  rerisiont 
^hall  be  construed  to  include  all  proceedings  in  any  court  of  this  Common- 
wealth." 

By  section  4021  it  is  provided:  "The  Commonwealth,  and  each.coiinty,  in- 
€0)^x>rated  city,  town  and  taxing  district  shall  have  a  lien  on  the  property 
(assessed  for  the  taxes  due  them  respectively,  wl^ich  shall  not  be  defeated  hy 
gift,  devise,  sale,  alienation,  or  any  means  .whatever,  unless  the  gift,  devise^ 
sale  or  alienation  shall  have  be^n  made  for  more  than  five  years  before  the 
institution  of  proceedings  to  enforce  the  li^n,  and  nothing  shall  be  exempt 
f^m  levy  and  sale  for  taxes  and  cost  incident  to  the  sale.  When  any  lands 
or  improvements  shall  not  be  assessed  in  any  one.  year,  it  may  be  asaened 
retrospectively,  ^n  the  manner  provided  by  law  fear  that  year,  at  any  tina^ 
pot  later  than  five  years  thereafter;  but  the  lien  thereby  accruing  shall  not 
prejudice  the  rights  of  purchasers  acquired,  in  the  meantime. "     . 

The  section  of  the  General  Statutes  (the  act  of  .1886)  of  which  section  0^1  is 
a.  re-enactment  of,  and  amendment  to,  reads:  "The  Commonwealth  shall 
have  a  lien  for  all  taxes,  and  the  counties  for  thQ  county  levy  and  other  taxes- 
^ue  the  county i. on  the. property  assessed,  and  on  all  Qther  property  of.  each 
person,  which  shall  not  be  defisated  by  gift,  devise,  sales,  alienation,  or  hf 
imy  means  whatever,  provided  the  lien  herein  provided  for  shall  not  exist- 
longer  than  five  years."    (Chapter  98,  article  1,  section  3,  General  Statutes. ) 

It  will  be  noted  that  the  subject  in-  hand  and  und^n  treatment  by  the  secr 
tions  last  quoted  is  the  one  of  the  ilen  of  th/9  taxing  distriot,  or  State,  even 
after  the  property  has  passed  into  the  hands  of  others  than  the  person  owning 
it  ^hen  it  should  have  been  assessed.  The.  last  clause  of  section  4081,  refer- 
ring to  the  power  of  the  State  to  assess  omitted  property  for  back  taxes  for 
five  years,  must  be  understood  as  referring  to  that  class  of  property.  That 
feetion  recognizes,  as  does  the  act  of  1^,  that  the  right  to  assess  omitted 
proi)erty  is  limited  to  five  years  from  the  time  when  it  should  have  been 
assessed.  This  limitation  is  found  in  sections  2523,  2515  and  469  of  Kentucky 
Statutes,  above  quoted. 

The  cases  of  Louisville  &  Nashville  K.  B.  Co.  v.  CommonTv^alth,  1  Bush, 
850;  McAllister's  Ex'or  v.  .Commonwealth,  6  3ush,  581;  Baldwin  v.  Shine, 
84  Ky.,  502;  and  Louisville  &;  Nashville  II.  B.  Co.  v.  Commonwealth,  8& 
Ky.,  211,  arose  under  statutes  having  different  provisions,  and  when  the 
policy  of  the  State  appears  to  have  been  different  from  that  embodied  in  our 
present  statutes.  In  the  case  of  Louisville  and  Jeffersonville  Ferry  Co.  v. 
Commonwealth,  24  Ely.  Law  Bep.,  1339,  the  question  of  the  limitation. apr 
plicable  to  proceedings  to  list  omitted  property  was  not  Involved,  and,  of 
course,  was  not  intended  to  be  decided. 

We  are  of  opinion  that  a  proceeding  to  compel  a  taxpayer  to  list  property 
for  any  one  year  is  such  a  proceeding  as  is.embrac^  by  the  statute  8upra> 
and  if  not  begun  in  the  proper  court  within  five  years  from  the  time  wheik. 


I.  C.  B.   B.    CO.  V.  WALDBOP.  2127 

the  ftcHon  ooald  first  have  been  instituted  the  State  is  barred  of  her  ri^ht  to 
thereafter  maintain  the  action.  A  question  of  practice  is  presented  upon  the 
record  and  argiied  that  we  deeni  of  importance  to  riofioe.  After  the  servitte 
of  the  summons  on  api)ellant  they  tendered  their  petition  and  bond  to  the 
county  court,  and  moved  to  transfer  the  proceeding  to  the  circuit  court  of 
the  United  States  for  the  Western  District  of  Kentucky  upon  an  allegation 
of  diverse  citizenship.  It  was  asserted  that  the  only  necessary  and  actual 
parties  to  the  litigation  were  Shelboume,  auditor's  agent,  a  citizen  of  Ken- 
tucky, on  the  one  side,  and  the  Illinois  Central  K.  B.  Ck). ,  a  citizen  of  the 
State  of  Illinois,  upon  the  other.  The  value  of  the  matter  in  dispute  was 
over  12,000.  We  are  of  opinion  that  the  act  of  congress  providing  for  the  re- 
moval •of  causes  from  a  State  to  the  Federal  court  does  not  apply  to  this  case. 

The  Commonwealth  of  Kentucky  is  the  real  party  plaintiff,  the  only  one 
beneficially  interested  as  plaintiff.  A  State  is  not  a  "citizen,"  and  actions 
by  it  are  net  removable  under  the  act  of  August  18,  1888.  (Stone  v.  Soutii 
Carolina,  117  U.  S.,  480;  In  re  Ayres,  128  U.  S.,  448;  Ferguson  r.  Ross,  88 
Fed.,  161;  8  K  B.  A.,  822;  Postal  Teleg.  Cable  Co.  v.  Alabama,  166  U.  S., 
482.) 

Furthermore,  this  proceeding  was  in  the  county  court,  a  tribunal  exercis- 
ing ministerial,  as  well  as  quasi  judicial,  functions  in  the  matter  of  listing 
omitted  property  for  assessment.  (Baldwin  v.  Shine,  84  Ky.,  602;  Baldwin 
V.  Hewitt,  88  Ky. ,  678. )  It  was  not  such  an  action  as  might  have  been 
brought  originally  in  the  United  States  Circuit  Court,  and  was,  therefore, 
an  action  of  which  that  tribunal  has  not  jurisdiction.  The  motion  to  trans- 
fer was  properly  overruled.  The  judgment  of  the  county  and  of  the  circuit 
courts  assessing  the  franchise  value  of  appellant's  bridge  for  the  years  1898 
and  1894  is  reversed.  The  cross  appeal  of  the  Commonwealth  and  of  Shel- 
boume, auditor's  agent,  because  of  the  refusal  of  the  courts  to  list  the 
property  for  the  years  1896,  1896,  1897,  1898  and  1899,  is  aflirmed. 

The  cause  is  remanded,  with  directions  to  dismiss  the  proceeding. 

Whole  court  sitting. 


ILLINOIS  CENTRAL  B.  R.  CO.  v.  WALDROP. 

(Filed  March  25,  1908— Not  to  be  reported.  ) 

Railroads— Negligence — The  county  road  leading  from  Mayfleld  to  Pryors- 
burg  crosses  the  track  of  appellant's  road  twice,  making  a  considerable  crook 
between  the  two  crossings.  For  many  years  persons,  to  shorten  the  distance 
of  travel,  used  the  right  of  way  of  the  railroad.  In  May,  1900,  appellant,  for 
the  purpose  of  stopping  this  travel,  built  a  fence  across  the  road  some  dis- 
tance from  either  crossing.  It  was  visible  from  one  crossing,  but  not  from 
both.  The  company  put  up  two  or  three  wires  across  the  right  of  way;  also 
»  post  to  support  same  near  one  of  these  crossings,  which  prevented'  travelers 
from  passing.  These  wires  remained  in  place  until  September  following, 
and  were  then  displaced  and  knocked  down  near  the  ground,  where  they  re- 
mained until  December  following,  when  appellee  was  riding  over  the  wireti 
on  horseback,  was  thrown  and  grefitly  injuivd,  for  which  he  sued  and  recov- 
ered damages  from  appellant.  On  appeal,  Held— That  although  the  ct)nipany 
may  have  permitted  travelers  to  use  its  right  of  way,  yet  the  public  acquired 
no  rights  in  same,  but  it  was  the  duty  of  said  company,  if  it  desired  to  le- 
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yoke  this  lioense,  to  erect  such  obstruction  as  would  notify  the  public  of  said 
Tevocation ;  but  if  this  notice  existed  for  a  sufficient  time  to  inform  the  pub- 
lic of  same,  it  was  not  under  obligation  to  keep  such  barricade  in  repair  in 
order  to  prevent  travelers  from  being  injured  by  disregarding  same.  In  this 
case  the  barricade  was  continued  for  such  a  time  as  to  give  notice  to  the  pub- 
lic of  the  revocation  of  the  passway  over  the  right  of  way,  and  the  oomiiany 
owed  no  duty  to  appellee  or  the  public  to  keep  up  said  wires,  and  appellee 
was  not  entitled  to  recover  damages  for  his  injuries  i^K^eived. 

J.  M.  Dickerson,  Pirtle  &  Trabue  and  Robertson  &  Thomas  for  appellant. 

J.  C.  Speight  and  M.  B.  Holifleld  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  county  road  leading  from  Mayfleld  to  Pryorsburg  crosses  the  track  of 
the  Illinois  Central  B.  K.  Co.  about  a  half  mile  from  Pryorsburg  in  a  direct 
line  and  makes  a  considerable  crook  to  the  west.  To  avoid  this,  for  nuuiy 
years,  persons  drove  along  the  right  of  way  of  the  railroad  from  the  point 
where  the  road  crossed  the  track  to  the  point  where  it  struck  the  limits  of 
Pryorsburg.    The  situation  is  illustrated  by  the  following  map : 


The  dotted  line  indicates  the  railroad  track;  the  curved  line,  A.  E.  X.  the 
county  road;  the  straight  line,  B.  C.  D.  the  traveled  passway  over  the  railroad 
right  of  way.  The  proof  for  appellant  showed  these  facts:  "With  a  view  to 
stop  this  passway  the  railroad  company,  in  May,  1900,  erected  a  substantial 
fence  across  it  at  the  point  C. ,  built  of  wire,  with  plank  at  the  top.  The  fence 
was  plainly  visible  to  those  entering  the  passway  at  the  south,  but  it  could 
not  be  seen  so  plainly  by  those  entering  it  at  the  north  end,  although  it  could 
Ix;  seen  by  one  on  horsel)ack  if  he  looked,  the  distance  being  something  like 
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«  half  mile.  To  keep  people  from  going  down  in  there  the  company  at  the 
same  time  placed  two  wiree  across  the  passway  at  the  point  B.  y  near  the  north 
«nd.  One  of  the  wires  was  fastened  to  the  garden  fence  of  the  adjoining  pro- 
prietor and  ran  across  the  passway  to  a  telegraph  i>ole  and  was  fastened  to  it. 
"This  wire  was  four  feet  high,  and  in  the  passway  a  small  oeder  post  was 
planted  three  feet  deep  and  the  wire  ^was  also  fastened  to  it.  The  distance 
from  the  telegraph  pole  to  the  poet  was  sixteen  feet,  and  from  the  post  to  the 
garden  fence  was  also  about  sixteen  feet.  Another  wire  was  then  fastened  to 
•the  telegraph  pole  about  two  feet  lower  down,  and  also  fastened  to  the  post  in 
the  passway.  The  end  of  this,  wire  was  not  fastened  to  the  fence,  but  the  bale 
-of  wire  was  just  dropped  over  the  fence  on  l^e  idea  that  the  weight  of  the 
'bale  would  hold  it  at  that  end.  The  top  wire  was  fastened  with  a  staple  and 
the  other  with  a  wire  nail,  No.  6  or  8,  driven  in  and  bent  over  to  make  a 
kind  of  staple  out  of  it.  The  wires  remained  up  as  they  were  fastened  until 
«ome  time  in  September,  1900;  after  this,  from  the  trespassing  of  stock  or 
■some  other  cause,  both  the  wires  were  mashed  down  hear  the  ground  and 
persons  occasionally,  not  knowing  that  the  passway  was  closed,  drove  over 
them  and  when  they  got  further  down  and  saw  th^  fence  at  G. ,  turned  around 
and  ioame  back.  -In  this  wtty  the  wii^s  weire  mashed  pretty  close  td  the 
ground;  a  cow  could  step  over  them  without  trouble. 

The  proof  for  appellant  showed  thiit  the  distance  from  the  cedar  post  to  the 
fence  was  thirty  feet  or  more;  that  a  nail  was  driven  into  the  post  straight 
and  the  wire  was  simply  laid  upon  it;  and  that  by  reason  of  a  rise  in  the 
ground  the  fence  at  0.  could  not  be  seen  from  B.  It  also  showed  that  on  De- 
cember 28  appellee,  who  was  an  officer  riding  In  pursuit  of  a  fugitive  whom 
he  wished  to  arrest,  undertook  to  pass  along  the  passway  from  A.  to  D. ,  not 
•observing  the  wires  at  B.  or  the  fence  at  d.  There  was  another  man  with 
Ikim  who  was  riding  in  front.  They  were  ^oihg  in  a  gallop  or  lope,  and  ap- 
pellee's horse  stumbled  over  the  wire,  throwing  him  to  the  ground  and  fall- 
ing on  him,  so  as  to  inflict  a  serious  injury,  to  recover  for  which  he  brought 
this  suit  against  the  railroad  company.  The  acquiescence  on  the  part  of  a 
railroad  company  in  the  use  of  its  right  of  way  as  a  patoway  does  not  confer 
authority  or  right;  the  use  is  merely  permissive,  and  the  company  may  close 
up  the  passway  at  any  time.  (Brown's  AxLm'r  v.  L.  &  N.  R.  R.  Co.,  97  Ky. , 
238;  Embry  v.  L.  &  N.  B.  R.  Co.,  18  Ky.  Law  Rep.,  434;  Thornton  v.  L.  & 
N.  R.  R.  Co.,  19  Ky.  Law  Rep.,  96J  C.  &  O.  R.  R.  Co.  v.  Perkins,  20  Ky. 
Law  Rep.,  680.) 

Appellant,  therefore,  is  not  liable  for  placing  the  obstructions  across  the 
passway  for  the  purpose  of  closing  it  up,  unless  in  doing  so  it  violated  some 
duty  to  appellee.  The  passway  ran  over  its  property,  and  in  closing  it  up  it 
had  the  same  right  and  was  under  the  same  obligation  as  any  other  land 
owner.  The  two  wires  placed  across  the  passway  at  B. ,  with  the  cedar  post 
eet  flrmly  in  the  traveled  way  and  the  wires  fastened  to  it,  were  sufficient  as 
originally  put  up  to  apprise  any  one  thiat  this  way  was  closed.  But  for 
something  like  thre^  months  before  the  injury  these  wires  had  been  down, 
And  it  is  insisted  for  appellee  that  It  was  incumbent  on  the  railroad  company 
to  put  the  wires  up  and  keep  them  up.  We  are  referred  to  authorities  hold- 
ing that  where  the  owner,  after  allowing  the  public  to  drive  across  his  prop- 

rty  for  several  years,  stretches  a  barbed-wire  across  the  track  without  othe 
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notice  that  the  license  to  use  the  road  has  terminated,  he  is  liable  for  an  la- 
jury  to  a  traveler  who  id  injured  after  dturki.  (Garscadin  y.  Mills,  6  lad. 
Ap.,  22;  Morrow  v.  Sweeney,  10  Ind.  Ap.,  626.)  Authorities  are  also  cited 
to  the  effect  that  while  mere  permission  to  cross  the  premises  will  not  place 
any  duty  upon  the  owuot  to  make  them  safe  for  this  purpose,  still  if  thoy 
are  safe,  and  he  makes  any  change  rendering  them 'unsafe  otter  they  haye 
be6n  used  for  a  long  time  by  the  public,  those  using  it  are  entitled  to,  be  pro- 
tected from  such  dangers  created  by  him  In  so  far  as  ordlnaiy  care  on  his 
part  should  provide.'  (Groves  v.  Thompson,  96  Ind.,  864,  48  Am.  Rep.,  727; 
Yanderbeck  v.  Hendry,  34  N.  J.  Law,  471 ;  Lepnick  v.  Gaddis,  26  Lu  B.  A. , 
686.)  In  an  exhaustive  note  to  the  last  case  t&e  rule  is  thus  stated:  '*The 
decisions  &re  not  entirely  harmonious  upon  this  question.  But  the  weight 
of  authority  is  in  favor  of  the  following  rules:  The  owner  of  private  property 
is  not  obliged  to  make  it  safe  for  trespassers  or  even  for  mere  licenaeds.'  If, 
however,  the  circumstances  have  been  such  as  to  amount  to  a  devotion  of  the 
property  temporarily  to  the  public  use,  care  must  be  laken  tiot  to  make  it 
unsafe  until  proper  notice  of  the  change  has  been  given.  Nothing  wltioh 
amounts  to  a  trap  can  be  placed  where  the  public  has  been' in  the  habit  of 
resorting,  and  excavations  can  not  be  made  so  near  the  line  of  an  existing 
highway  as  to  render  travel  on  the  highway  unsafe. ' ' 

In  this  case  the  accident  happened  in  the  forenoon  of  a  bright  day.  If  th& 
two  wires  had  remained  at  the  height  at  which  they  were  placed  with'  the 
cedar  post  standing  in  the  road,  they  would  have  given  reasonable  waming- 
that  the  passway  was  closed.  They  remained  in  ihis  condition  f<>r  some^ 
thing  like  three  months,  and  the  question  is,  was  appellant  liable  to  appellee 
because  they  afterwards  got  down  and  we^  allowed  to  remain  down?  In 
Louisville  &  Portland  Canal  Co.  v.  Murphy,'  Adm'r,  72  Ey.,  622,  it  was  held 
that  the  owner  of  a  private  bridge  was  not  liable  for  the  death  of  a  child 
from  a  defect  in  the  bridge,  although  it  permitted  the  public  to  walk  ov«r 
the  bridge.  This  decision  is  rested  on  the  ground  that  the  mere  aoquiesoenoe 
of  the  owner  of  th^  property  in  the  use  of  the  bridge  by  the  public  did  not 
impose  any  obligation  on  him  to  keep  it  in  repair  for  those  so  using  it. 

It  is  insisted  for  appellee  that  this  case  has  no  application  to  the  one  before 
us,  for  the  reason  that  the  complaint  here  is  not  that  the  railroad  oompany^ 
allowed  the  passway  to  get  out  of  repair,  but  that  the  complaint  is  that  after 
it  had  allowed  the  public  for  years  to  use  the  passway,  it  placed  an  obstruc- 
tion across  it,  whi6h  was  dangerous  and  not  proper  to  be  used,  to  give  notice 
that  the  passway  was  closed,  and  that  it  failed  to  maintain  in  a  safe  condi- 
tion for  a  reasonable  time  the  obstruction  so  plao^  in  the  passii^ay,  and  thus 
did  not  give  the  traveling  public  notice  of  the  closing  of  the  passway,  but, 
on  the  contrary,  in  substance,  set  a  trap  for  the  unwazy.  In  considering 
whether  the  proper  obstruction  was  placed  acrojss  the  passway  to  give  notice 
to  the  public  that  the  license  to  use  it  was  withdrawn,  we  must  bear  In 
mind,  not  only  the  two  wires  and  the  post  at  B.,  but  the  fence  at  C.  Con- 
sidering the  fence  nt  C. ,  and  the  pust  in  the  traveled  pateway  with  the  two 
wires  fastt'iied  to  it.  one  two  feet  from  the  ground,  and  the  other  four  feet 
from  the  ^roii^tli  ^iiid  extending;  from  the  garden  fence,  to  the  telegraph  pole, 
we  are  of  opinion  the  striicturt»  wa«  reascmably  sufficient  as  it  originally 
stood  t'j  notify  the  traveling  public  the  ptissway  was  closed.     Appellant 
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not  bound  to  keep  this  obstruction  in  Its  original  condition  permanently, 
but  only  to  use  ordinary  care  in  its  coiistiniction  to  make  it  safe  and  suffl- 
dent  for  a  reasonable  time  to  give  notice  to  the  traveling  public  that  author- 
ity to  use  the  passway  had  been,  withdrawn.  After  this  those  who  used  the 
passway  were  not  licensees,  but  trespassers,  for  the  fact  that  the  pafiswe^ 
had  once  been  used  by  consent  did  not  authorize  its  continued  use  after  the 
permission  to  use  it  had  been  withdrawn.  As  the  obstruction  across  th^ 
passway  at  B.  was  maintained  in  Its  original  condition  from  the  time  It  wav^ 
erected  until  September  following,  and  as  the  accident  to  appellee  did  not 
oceur  until  three  months  lat^,  in  December,  we  are  of  opinion  that  a  rea"- 
■onable  time  for.  such  notice  -had  elapsed..  In  l  Thompson  on  Negligence^ 
section  946,  it  is  said:  *'A8  a'general  rule  the  owner  of  private  grounds  ift 
under  no  obligation  to  keep  them  in  a  safe  condition  for  the  benefit  of  tres- 
IMisserB,  intruders;  idlers,  bare  licensees,  or  others  who  came  upon  them  not 
by  any  invitation,  express  or  implied,  but  for  their  own  purposes,  their 
pleasure,  or  to  gratify  their  curiosity,  however  innocent  or  laudable  their 
purpose  may  be. "  ,    ,  . 

Again,  in  section  1016,  it  is  said:  "It  is  a  sound  and  just  conclusion  that 
an  owner  or  occupier  of  land  who  has  given  to  the  public,  or  to  a  particular 
I>erson  or  corporation,  a  license  to  come  upon  or  to  cross  his  premises,  or  to 
Mablidi  a  private  veay  or  even  a  railway. thereon,  niuflSb,  before  exercising^ 
his  power  to  revoke  such  lioense,  anticipate  that  danger  may  accrue  there^ 
ffom  to  those  who  have  been  accustomed  to  use  the  lioense,  and  Is,  therefore, 
bound  to  notify  them  of  suoh  revocation,  and  to  warn  .them  of  any.feuoe,. 
obslruction  or  other  dangerous  meane  V>  which  he  may  ha^e  resorted  to  ex* 
dude  them  from  his  piemisea  So  if.  the  public  ta^e  beei^  accustomed  to 
drive,  though  without  right,  across  the  iaiid  of.,  a  proprietor,  who,  in  order 
to  stop  them  from  doing  so,  stretohes  across  the  traveled  wf^y,  without  any 
fvaruing  to  the  public,  a.  barb- wire  fence  which  is  invisible  after  dari^,  and,, 
not  knowing  the  existence  of  the  obstruction,  a  traveler  drives  upon  it,  in- 
king hts  horse,  he  will  have  an ,  action  for  damages  against  thj9  land- 
owner. Ojd  the  other  hand,  if  an  old  road  on  private  property  withip  th» 
limits  of  a  city  has  been  fenced  for  three  months,  the  li|nd  owner  will  npt  b» 
Uable  to  one  injured  -by  driving  upon  the  fence  while  attempting  to  use.the- 
^oad,  especially  where  tiiere  were  other  streets  regularly  laid  out  for  such 
public  use  along  which  he  might  have  driven  to  his  d^tination.  The  reason 
is  that  the  open  and  notorious  fencing-up  of  the  private  way  for  such  » 
length  of  time  is  of  itself  tantamount  to  a  public  warning  of  the  fact,  and 
creates  a  presumption  that  the  fact  is  known.'* 

In  the  case  before  U8,  if  the  passway  had  run  over  a  farm  and  the  owner 
had  constructed  a  fence  of  logs  across  the  passway,  and  this,  after  three 
months,  had  been  thrown  down  so  that  appellee,  while  galloping  over  it  in 
the  dark,  had  been  thrown  to  the  ground  by  reason  of  his  horse  stumbling 
over  one  of  the  logs,  it  would  hardly  be  maintained  that  the  farmer  would 
be  answerable  for  the  injury.  The  wire  was  no  more  likely  to  throw  a  horse 
down  than  a  log  or  pole  after  dark,  and  the  case  seems  to  us  to  rest  in  the 
end  on  the  idea,  that  can  not  be  maintained,  that  it  was  the  duty  of  the  rail- 
road company  to  keep  the  fence  up.  For  the  reasons  indicated  the  court,, 
under  all  the  evidence,  should  have  instructed  the  jury  peremptorily  to  find 
for  the  defendant. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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BLUE  GRASS  INSURANCE  CO.  v.  COBB. 

(Filed  March  26,  1908— Not  to  be  reported. ) 

Insurance— Contracts— Appellant  brought  this  action  to  recover  for  a  loas 
by  Are  under  a  policy  issued  by  appellant,  a  co-operatiye  Are  insurance  com- 
pany. Under  the  statute  providing  for  the  organization  of  such  companies 
any  person  owning  property  within  a  given  territory,  and  signing  an  appli- 
cation and  holding  a  policy  in  the  company,  should  thereby  become  a  mem- 
ber of  the  same.  It  was  urged  in  defense  that  there  was  no  liability  on  the 
company  as  the  contract  of  insurance  was  never  completed  by  a  delivery  of 
the  policy  or  the  payment  of  a  11.60  fee.  Afterwards  appellant  set  up  as  a 
different  cause  of  action,  to  the  effect  that  it  was  agreed  that  the  contract  of 
insurance  was  to  become  effective  and  pperative  when  the  company  was 
chartered.  On  the  trial  of  the  issue  joined  the  proof  fltiled  to  show  that  ap- 
pellee was  entitled  to  recover  on  this  ground;  besides,  the  proof  shows  that 
the  contract  was  not  perfected  as  the  insured  was  to  have  the  right  to  reject 
the  policy  if  it  did  not  suit  him. 

John  S.  Qaunt,  C.  Strother  and  F.  0.  Greene  for  appellant. 

Lindsey  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  case  is  now  before  this  court  on  second  appeal.  The  opinion  rendered 
on  the  former  appeal  is  reported  in  89  Kentucky  Law  ^ep. ,  867. 

The  appellant  is.  an  assessment,  or  co-operative  Are  insurance  company,  or- 
ganised under  section  70S,  Kentucky  Statutes  and  doing  business  in  the  ten 
counties  of  this  State  named  in  its  articles  of  incorporation.  The  form  of 
policy  in  use  by  appellant  is  framed  in  accordance  with  the  terms  and  mean- 
ing of  the  statute  supra,  and  it  contains,  among  other  provisions,  one  to  tlie 
effect  that  *'any  person  owi^ing  property  in  territory  embraced  by  our  char- 
ter, who  shall  sign,  an  application  and  hold  a  policy  in  this  company,  shall 
thereby  become  a  member  of  the  same. ' '  . 

It  appears  that  appellee,  J.  T.  Cobb,  on  March  96,  1897,  signed  a  written 
application  fot  a  policy  of  insuriknce  upon  his  dwelling  house  and  contents 
in  the  appellant  company  pursuant  to  its  rules  and  regrulA^ions,  which  re- 
<[ulred  that  the  application-  should  be  forwarded  to- the  company's  office  In 
the  city  of  Lexington,  and  if  accepted  by  the  company  a  policy  was  to  be 
VTritten  and  delivered  to  appell^,  through  the  agent  of  appellant  residing  In 
his  county,  upon  the  payment  by  apx>ellee  of  ft.ftO.  The  application  also 
provided  that  certain  assessments  to  meet  losses  were  to  be  x»id  the  company 
by  appellee  in  common  with  all  of  its  members,  from  time  to  time,  as  called 
for.  It  further  appears  that  the  policy  applied  for  by  appellee  was  placed  by 
appellant  in  the,  hands  of  its  agent  to  be  delivered  to  appellee,  but  that 
before  it  could  be  so  delivered  the  latter' s  house,  named  in  the  application, 
was  totally  destroyed  by  fire,  and.  the  agent  did  not,  therefore,  offer  to  de- 
liver the  policy. 

The  appellee  then  brought  suit  in  the  Owen  Circuit  Court  against  the  ap- 
pellant to  recover  of  it  the  loss  sustained  by  reason  o£  the  destruction  of  his 
house.  The  ground  of  recovery  afe  set  forth  in  the  x>etition  is  that  when  he 
made  his  written  application  for  insurance  in  the  appellant  company  the 
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latter  aooepted  the  application,  wrote  the  policy,  and  that  appellee  became 
thereby  a  member  of  the  company,  and  entitled  to  the  rights  of  such  mem-^ 
ber8hi^,^and  that  the  company  became  liable<,fpr  the  loss  sustal^ied  by.  him 
in  the  destruction  of  his  house  by  Are,  notwithstanding  the  nondelivery  of 
the  policy,  and  his  failure  to  p&y  the  premium  or  membership  fee.  In  the 
answer  of  appellant  all  liability  was  denied,  and  the  further  defense  made 
that  the  policy  to  be  obtained  on  the  application  was,  when  issued  by  the 
company,  to  be  submitted  to  the  appellee  for  his  approval,  when  he  was  to 
have  the  right  to  either  accept  or  refuse  it  as  he  pleased;  that  he  was  not  to 
become  a  member  of  the  company  by  virtue  of  his  application,  and  the  policy 
was  to  have  no  force  until  and  unless  accepted  by  appellee,  and  the  11.60  waa 
paid  by  him.  On  the  trial,  which  took  place  before  the  lower  court  without 
the  intervention  of  a  jury,  Judgment  was  given  allowing  api)ellee  the  sum 
claimed  by  him. 

The  case  was  apppealed  to  this  court  by  the  appellant,  and  the  judgment 
of  the  lower  court  was  reversed.  In  the  opinion  delivered  it  was  held  by 
this  court  that  ''there  was  no  payment,  of  premium  and  no  delivery  of  the 
policy,  and  we  thinly  the  rule  laid  down  in  May  on  Insurance,  section  56,  is 
correct.  If  there  has  been  no  payment  of  the  premium,  and  no  delivery  in 
fact  of  the  i>olicy,  the  contract  is  prima  facie  incomplete,  and  he  -vfho 
claims  under  it  must  show  that  it  was  the  intention  of  the  parties  that  it 
should  be  operative  notwithstanding  these  facts.  The  presumption  of  law 
is  that  the  delivery  of  the  policy  and  the  payment  of  the  premium  are  de- 
pendent upon  each  other,  but  this  presumption  may  be  rebutted, ' '  etc. 

Upon  the  return  of  the  case  to  the  circuit  court  reply  was  filed  by  appellee^ 
in  which  it  was  averred  that  when  the  application  was  made  and  signed  by 
him  it  wa§  with  the  agreement  between  himself  and  appellant's  agent  that 
his  property  was  to  become,  and  remain,  insured  from  that  time  until  the 
policy  should  be  issued  and  sent  to  him,  and  if  he  then  desired  to  continue 
the  Insurance  he  was  to  accept  the  policy  and  i>ay  the  11.60,  otherwise  the 
insurance  would  cease  -upon  his  refusal  to  accept  the  i>olicy.  The  court  sus- 
tained a  demurrer  to  the  reply,  and  thereafter,  on  July  10,  1901,  more  than 
three  years  after  the  institution  of  his  suit,  and  over  four  years  after  the 
making  of  the  application,  appellee  filed  an  amended  reply,  whereby  a  new 
cause  of  action  was  attempted  to  be  set  up,  differing  in  whole  from  the  con- 
tract as  originally  claimed.  In  other  words,  in  the  amended  reply  it  is 
averred  in  substance  that  by  the  terms  of  the  contract  made  between  appellee 
and  the  agent  of  appellant  it  was  agreed  that  the  contract  of  insurance  was 
to  become  effective  and  operative  when  the  company  was  chartered,  and 
that  the  company  was  chartered  at  the  time  of  the  making  of  the  contract, 
which  fact  was,  however,  then  unknown  to  both  appellee  and  appellant's 
agent.  The  reply  as  thus  amended  was  controverted  by  the  rejoinder  there- 
after filed,  and  the  case  having  proceeded  to  the  second  trial  without  the  in- 
tervention of  a  jury,  a  second  judgment  was  rendered  in  appellee's  behalf  by 
the  court,  allowing  him  the  full  amount  of  the  loss  sued  for.  From  that 
Judgment  and  the  subsequent  refusal  of  the  court  to  grant  it  a  new  trial  ap- 
pellaj^t  prosecutes  this  appeal. 

Waiving  the  question  of  whether  the  new  cause  of  action  could  have  been 
set  up  i|^  a  re^ly  instead  of  by  amended  petition,  we  are  unable  to  see  how 
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the  facts  testified  to  on  the  trial  by  appellee  could  have  authorized  the  jadg- 
ment  i^nder^  by  the  lower  court.  His  te'stimohy  was  to  tiie  ieffeet  Hiat 
when  his  application  was  taken  appellant's  agent,  Kenny,  said  to  him  tli^ 
he  did  not  know  whether  the  company  wais  chartered  or  not,'  but  tiiat  as  acKm 
as  it  was  chartered  he  (appellee)  was  insured.  It  does  not  apx>ear  from  the 
fltateinents  of  apx>ellee  whether  this  statement  was  made  by  the  a^nt  before 
Cfr  after  the  application  was  signed,  nor  does  he  say  that  he  was  induced  Isy 
such  statement  of  the  agent  to  sign  the  application,  of  that  he  would  not 
have  done  so  but  for  same.  Upon  the  contrary,  he  further  testified  on  oross- 
examinatlon  that  when  he  gave  his  application  to  ttie  agent  the  latter  told 
him  that  when  the  policy  came  he  would  not  have  to  take  it  unless  it  was 
AS  he  represented  it. 

It  would  seem,  therefore,  from  appellee's  own  statements,  that  the  signing 
of  the  application  by  him  did  not  complete  the  contract,  and  whatever  else 
may  be  in  doubt,  there  can  be  no  question  from  the  evidence  that  he  had  the 
right  to  reject  the  policy,  and  to  refuse  payment  of  the  membership  fee  upon 
the  tender  of  the  policy  to  him.  In  other  words,  it  is  shown  by  the  evidenoe 
that  it  was,  and  is,  the  custom  of  the  insurance  company  to  issue  the  policy 
after  receiving  at  its  Lexington  ofiice  the  application;  the  policy  is  then  sent 
to  the  person  to  be  insured,  through  the  agent  residing  in  the  county,  who 
submits  it  to  him,  and  he  then  has  the  right  to  accept  or  reject  the  policy; 
and  if  accepted,  he  pays  the  agent  the  membership  fee  of  11.60,  and  thus  the 
contract  is  consummated.  The  evidence  further  shows  that  the  uniform  rule 
of  the  company  was  to  insure  in  this  manner,  and  no  other,  the  property  of 
those  seeking  membership  with  it. 

We  will  not  undertake  to  comment  in  detail  upon  the  findings  of  fact 
made  by  the  lower  court,  but  after  a  careful  examination  of  the  evidenoe 
found  in  the  record  we  are  unable  to  reach  the  conclusion,  as  did  the  lower 
court,  that  the  contract  between  apx)ellant  and  appellee  was  to  be  operative 
upon  the  appellant's  becoming  incorporated,  for  the  incorporation  had  been 
accomplished  nearly  a  month  before,  nor  are  we  able  to  conclude  either  that 
it  was  understood  by  the  parties  that  this  insurance  was  a  part  of  the 
tlOO,000  which  was  necessary  for  the  appellant  company  to  obtain  before  is 
could  secure  a  charter,  or  that  the  alleged  assistance  which  appellee  rendered 
appellant  in  raising  the  requisite  amount  to  enable  it  to  commence  business 
was  the  consideration  for  the  contract,  as  there  was  no  evidence  tending  to 
establish  these  propositions;  upon  the  contrary,  we  think  it  is  shown  by  the 
evidence  that  the  $100,000  had  been  made  up  before  the  appellee  signed  his 
application  for  membership,  and  we  have  been  able  to  find  nothing  in  the 
evidence  conducing  to  prove  that  he  rendered  any  assistance  to  appellant  in 
raising  the  sum  necessary  to  secure  its  charter.  We '  are,  therefore,  of  the 
opinion  that  the  conclusions  of  fact  reached  by  the  lower  court  are  not  sus- 
tained by  the  evidence,  consequently  the  judgment  was  unauthorized.  Wie 
think  the  case,  on  the  facts  now  presented  by  the  record,  stands  practically 
as  it  did  when  this  court  decided  the  former  appeal,  and  in  addition  to  the 

•  •  •  •    s 

quotation  already  made  herein,  from  the  opinion  in  that  cate,  we  also  quote 
the  following,  which  expresses  the  mind  of  this  oourt  as  to  the  meaning  oC 
the  statute  from  which  the  appellant  derives  its  cot^rate  i^xisiJbnoe :  *'Th* 
person  (insured)  must  not  only  sign  the  application  for  in'stimiioe,  bat  must 
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1)6  insured  in  auch  corporation,  and  while  the  language  of  the  section  is 
awkwafd  in  dintegwtiiiff  ttte  order  of  the  two  events  in  point  of  time,  it 
seems  undimbtodiy  to  veqjuire  two  things  to  concur  in  order  to  make  such 
peeaon'  a  member  of  the  company  vide  licet,  that  he  shall  sign  the  applica- 
tion for  iBsuranoe,  and  shall  become  insured.  * ' 

I 

Vfais  vi^.of  the  statute  is  embodied  in  one  of  the  provisions  of  the  i>olicy 
flet  out  in  the  petition,  to  wit,  **any  person  owning  property  embraced  by  our 
charter,  who  shall  sign  an  application  and  hold  a  policy  in  this  company, 
Shan  thereby  become  a  member  of  the  same.  * ' 

Being  of  the  opinion,  from  the  facts  presented  by  the  record,  that  the  con- 
tract between  appellant  and  appellee  was  never  completed,  the  judgment  of 
the  lower  court  is  reversed  and  the  cause  remanded,  with  directions  to  set 
aside  the  judgment  and  grant  appellants  a  new  trial  and  for  such  further 
necBssary  proceedings  as  may  not  ba  inc3nsi8t3nt  with  the  opinion  herein. 
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,     (Filed  March  25,  1903.  V 

Primary  elections— Mandamus  to  compel  placing  of  name  of  candidate  on 
l>allot — Construction    of  statutes— Pleading — The    petition  alleging  that  a 
primary  election  was  called  by  the  governing  authority  of  the  Democratic 
party,  and  not  being  denied  by  answer,  the  Court  of  Appeals  must  proceed 
upon  the  idea  that  the  primary  was  called  by  the  governing  authority  of  the 
INurty.     Under   sections  1660  and    1665,  Kentucky  Statutes,   it  is  manifest 
that  the  legislature  intended  to  provide  for  a  primary  election  for  the  nom- 
ination of  State  officers.     But  the  primary  election  should  be  held  in  con- 
formity to  the  statute  regulating  the  holding  of   prlnia'ry  elections.     Some 
of  the  rules  prescribed  by  the  committee  for  holding  the  primary  are  in  vio- 
lation of  the  statute.     The  committee  had  no  right  to  raise  the  question  of 
the  appellee's  eligibility  to  re-election  to  the  office  of  governor.     The  govern- 
ing authority  of  the  iiarty  has  no  right  to  determine  who  is  eligible  under 
the  laws  of  the  land  to  hold  offices.     It  can  call  primary  elections  and  make 
proper  rules  for  their  government,  but  has  no  right  to  say  who  is  eligible  to 
be  a  candidate  before  the  primary,     l.^he  persons  who  are  entitled  to  vote  at 
the  primary  are  the  ones  to  determine  who  shall  be  selected  as  their  can- 
<lidates  for  a  particular  office.    The  court  has  the  power  by  mandamus  to 
compel  the  committee  to  perform  any  of  its  duties. 

Breckinridge  &  Shelby  and  White  &  Ray  for  appellants. 

Louis  McQuown,  W.  S.  Pryor,  J.C.  Beckham  and  John  Fulton  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

1*he  purpose  of  this  proceeding  is  to  compel  the  Democratic  committee  to 
place  the  name  of  the  appellee,  J.  C.  W.  Beckham,  on  the  ballot  as  a  am- 
didate  for  the  office  of  governor  before  the  Democratic  primary  election  called 
for  May  9,  1903.  . 

The  question  of  his  eligibility  has  been  raised  and  the  committee  refuses 
to  place  his  name  upon  the  ballot.  The  question  to  be  determined  from  the 
pleading  is  whether  the  governing  authority  of  the  party  has  called  a  pri- 
mary Election,  and,  If  so  (a),  whether  the  statute  authorizes  the  holding  of 
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primary  election  to  nominate  oandldatee  for  State  offices;  (b)  whether  the- 
committee  can  refuse  to  place  his  name  upon  the  ballot,  because  they  think 
he  is  Ineligible  to  re-election;  (c)  whether  by  proceeding  in  mandamus  the 
committee  may  be  compelled  to  place  his  name  upon  the  ballot  used  at  the 
primary  as  a  candidate  for  governor.  The  first  question  is  easily  disposed 
of.  It  is  averred  in  the  petition  that  the  governing  authority  of  the  party 
has  called  a  primary  election,  and  it  is  not  denied  by  the  answer,  therefore, 
the  court  must  proceed  upon  the  idea  that  the  primary  has  been  called  by 
the  governing  authority  of  the  party.  Sections  16&\  and  1666  inclusive,  of 
article  12,  chapter  41,  Kentucky  Statutes,  embrace  the  law  upon  the  subject- 
of  primary  elections. 

Section  1650  reads  as  follows:  ''A  primary  election,  within  the  meaning  of 
this  article,  and  as  used  in  this  chapter,  is  an  election  held  vrithin  the  State, 
county,  city,  district,  or  subdivision  thereof,  as  the  case  may  be,  by  the  mem- 
bers of  any  political  party,  or  by  the  voters  of-  some  i>olitical  faith,  for  the 
purpose  of  nominating  candidates  for  office. ' ' 

Section  1666  reads  as  follows:  "The  provisions  of  this  article  shall  apply  to 
all  primary  elections  held  for  the  purpose  of  nominating  candidates  for  State» 
county,  district  or  municipal  offices  hereafter  held  in  the  Commonwealth, 
except  those  held  in  the  year  1892. " 

From  these  sections  it  is  manifest  that  the  legislature  intended  to  provide 
for  a  primary  election  for  the  nomination  of  State  officers.    Section  1666  ex- 
pressly provides  that  the  article  shall  apply  to  primary  elections  held  for  the 
purpose  of  nominating  candidates  for  State,  county,  district  or  municipal 
officers.    A  difficulty  arises  from  the  fact  that  the  law  is  not  definite  and  oertaia 
as  to  how  the  result  of  a  primary  election  shall  be  ascertained  and  certified  to 
the  secretary  of  state  for  the  purpose  of  having  the  names  of  the  successful 
candidates  placed  by  him  upon  the  official  ballot  for  the  regular  election. 
When  section  1666  says  that  the  article  shall  apply  to  all  elections  held  for 
the  purpose  of  nominating  candidates  for  State,  county,  distrlQib  or  municipal 
officers,  it  must  have  meant  that  the  committee'or  governing  authority  of  the 
party  can  ascertain  and  certify  the  result  of  the  primary  held  to  nominate 
candidates  for  such  offices  to  the  secretary  of  state,  because  it  is  provided  in 
section  1668  that  the  bommittee  or  governing  authority  of  the  party  may 
order  a  primary  election.     In  addition  to  that  section  1668  provides  that  the 
committee  or  governing  authority  In  the  county  or  district  are  empowered 
to  count  the  votes.    In  view  of  section  1666,  making  the  article  which  in- 
cludes section  1563  applicable,  we  must  read  in  that  section  the  word  State. 
If  the  committee  or  governing  authority  can  call  and  hold  a  primary  elec- 
tion, the  same  authority  can  certify  to  the  secretary  of  state  the  names  of 
the  parties  who  are  entitled  to  be  placed  upon  the  official  ballot.    This  power 
is  necessarily  implied.     Some  of  the  rules  prescribed  for  the  conduct  of  the 
primary  are  in  violation  of  the  statute.    The  committee  should  follow  strictly 
the  provisions  of  the  statute  regulating  the  holding  of  the  primary  election; 
unless  this  is  done  the  risk  is  taken  that  they  may  not  be  able  to  have  those 
who  are  declared  to  be  the  nominees  placed  upon  the  ballot  at  the  regular 
election.    The  court  in  Brown  v.  Republican  County  Executive  Committee^ 
&c. ,  23  Ky.  Law  Kep. ,  2421,  held  that  there  can  be  no  lawful  primaiy  unless, 
it  is  held  as  prescribed  by  the  statute. 
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In  this  case  we  deem  it  unnecessary  to  point  out  wherein  the  rules  of  the 
primary  differ  from  the  provisions  of  the  statutes,  presuming  that  the  com- 
mittee will  conform  it's  action  to  its  provisions.  We  are  of  the  opinion  that 
the  committee  had  no  right  to  raise  the  question  of  the  appellee's  eligibility 
to  re-election  to  the  office  of  governor.  -  The  governing  authority  of  the  party 
has  no  right  to  determine  who  is  eligible  under  the  laws  of  the  land  to  hold 
offices.  It  can  call  primary  elections  and  make  proper  rulesfor  their  govern- 
ment, but  has  no  right  to  say  who  Is  eligible  to  be  a  candidate  before  the 
primary.  The  persons  who  are  entitled  to  vote  at  the  primary  are  the  ones 
to  determine  who  shall  be  selected  as  their  candidates  for  a  jpartlcular  office. 
If  the  committee  can  say  who  is  and  who  is  not  eligible  to  be. nominated  as 
a  party's  candidate  for  office,  they  can,  on  the  very  last  day  before  the  ballots 
are  printed,  refuse  to  allow  a  person's  name  to  go  on  the  ballot  upon  the  pre- 
text that  he  is  Ineligible,  and  thus  prevent  his  name  from  appearing  upon  the 
official  ballot.  They  could  thus  destroy  one's  prospect  to  be  nominated,  for 
the  rules  of  procedure  in  courts  are  necessarily  such  that  no  adequate  relief 
could  be  afforded  the  party  complaining,  if  at  all,  until  after  the  primary 
election  had  been  held»  If  the  committee  or  governing  authority  has  the 
authority  to  decide  the  question  as  to  who  is  eligible  to  hold  an  office  or  be 
a  candidate  before  a  primary  election,  then  they  would  have  a  discretion  and 
judgment  to  exercise  that  could  not  be  controlled  by  a  mandamus.  The 
most  thi^t  could  be  done  by  such  a  writ  would  be  to  compel  thein  to  act  upon 
the  question.    • 

The  next  question  is,  is  a  writ  of  mandamus  the  proper  remedy  in  a  case 
like  thisP  Section  477  of  the  Civil  Code  of  Practice  provides:  "The  writ  of 
mandamus,  as  treated  of  in  this  chapter,  is  an  order  of  a  court  of  competent 
and  original  jurisdiction,  commanding  an  executive  or  ministerial  officer  to 
perform  an  act,  or  omit  to  do  an  act,  the  performance  or  admission  of  which 
Is  enjoined  by  law ;  and  is  granted  on  a  motion  of  the  iJarty  aggrieved,  or  of 
the  Commonwealth  when  the  public  interest  is  affected. ' ' 

It  is  urged  that  the  committee  or  governing  authority  of  a  party  are  not 
executive  or  ministerial  officers,  therefore,  the  writ  can  not  be  issued  against 
them.  A  primary  election  called  by  the  committee  or  the  governing  author- 
ity of  a  party  is  to  be  conducted  under  the  statute  law  of  the  State  regulating 
such  elections.  The  legislature  has  seen  proper,  as  it  were,  to  take  charge  of 
'  them,  and,  to  secure  fairness  in  the  conduct  of  same,  has  provided  penalties 
for  the  violation  of  the  law. 

It  is  provided  in  section  1663,  Kentucky  Statutes,  that:  "Before  entering 
upon  the  discharge  of  the  duties  set  forth  in  this  article  the  committee  or 
governing  authority  shall  be  sworn  by  some  officer  authorized  by  law  to  ad- 
minister an  oath  to  faithfully  and  honestly  discharge  the  duties  herein  im- 
posed; and  the  failure  upon  the  part  of  any  member  of  the  committee  or 
governing  authority  to  discharge  such  duties  faithfully  and  honestly  shall 
be  deemed  a  misdemeanor,  and  the  person  so  offending  shall,  upon  indict- 
ment and  conviction  in  the  circuit  court  of  the  county  or  district,  be  fined 
not  less  than  $100  nor  more  than  1500,  and  be  imprisoned  In  the  county  jail 
not  less  than  sixty  diiys  and  not  more  than  one  year. ' ' 

A  cursory  reading  of  the  section  might  make  an  impression  upon  the 
reader  that  this  only  required  that  the  commUtee  or  governing  authority 
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should  take  this  oath  when  organized  to  determine  a  contest,  but  a  more 
oareful  reading  of  the  section  shows  that  it  must  be  taken  before  entering 
upon  the  discharge  of  the  duties  set  forth  in  this  article.  Many  duties  are 
required  to  be  performed  by  the  committee  or  governing  authority  of  a  party 
under  the  article.  The  article  is  composed  of  several  sections,  in  which  these 
various  duties  are  designated.  It  must  be  understood  that  the  only  question 
decided  is  that  the  committee  has  no  right  to  raise  the  question  as  to  the 
eligibility  of  one  who  desires  to  become  a  candidate  before  the  primary,  and 
for  that  reason  refuse  to  place  his  name  upon  the  ballot. 
The  judgment  is  affirmed. 


COMMONWEALTH,  &c.  v.  NUTE. 
(Filed  March  86,  1908.) 

1.  Taxation — Assessment — Statute  of  limitation — ^This  was  a  prooeeding  in 
the  county  court  by  an  auditor's  agent  to  have  assessed  for  taxation  an  an- 
nuity for  ten  years  prior  thereto  belonging  to  api^Uee.  The  county  court 
and  circuit  coiurt  dismissed  said  proceedings,  from  which  this  appeal  is 
prosecuted.  It  is  insisted  that  section  2616,  Kentucky  Statutes,  providing  a 
limitation  of  five  years  as  a  bar  to  an  action  upon  a  liability  created  by  stat- 
ute, prevents  an  assessment  of  personal  property  for  more  than  five  years 
after  the  cause  of  action  accrues.  Held— That  this  proceeding  is  an  action 
within  the  meaning  of  section  469,  Kentucky  Statutes,  and  that  the  provision 
of  the  statute  of  limitation  (4>plie8  to  this  action  as  provided  by  section  9623, 
Kentucky  Statutes,  that  property  can  not  be  retrospectively  assessed  for  taxa- 
tion for  more  than  five  years  before  the  institution  of  a  proceeding  like  this. 
While  there  are  several  decisions  of  this  court  holding,  or  seeming  to  hold,  the 
contrary  opinion,  most  of  them  were  rendered  when  statutes  were  different 
from  those  that  now  exist,  and  some  of  them  were  mere  dicta.  All  such 
opinions  are  in  conflict  with  this  opinion  and  are  no  longer  authority  on  the 
question  herein  decided. 

8.  Overruled  cases— L.  &  N.  B.  B.  Co.  v.  Commonwealth,  1  Bush,  960; 
McAllister's  Ex'or  v.  Commonwealth,  6  Bush,  681 ;  Franklin  County  Court 
v.  L.  &  N.  B.  R  Co.,  84  Ky.,  64;  Baldwin  v.  Shine,  Presiding  Judge,  &c.,  84 
Ky.,  618;  L.  &  N.  B.  B.  Co.  v.  Commonwealth,  86  Ky.,  810;  Louisville  & 
Jefferson ville  Ferry  Co.  v.  Commonwealth,  84  Ky.  Law  Bep. ,  1339. 

B.  S.  Qrannis  and  Q.  A.  Cassidy  for  appellants. 

John  P.  McCartney  for  appellee. 

Appeal  from  Fleming  Circuit  Court 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  8d  day  of  April,  1901,  the  auditor's  agent  for  Fleming  county  in- 
stituted this  action  or  proceeding  in  the  Fleming  County  Court  to  have  cer- 
tain property  belonging  to  appellee  as8e88ed  for  taxation,  alleging  that  she 
had  failed  to  assess  the  property  as  required  by  law.  A  trial  was  had  in  the 
county  court  and  that  court  dismissed  the  proceedings.  The  appellant  ap- 
pealed to  the  circuit  court  and  another  trial  was  had.  On  this  trial  the 
proof  showed  the  following  facts.  That  appellee  had,  in  each  and  every  ysar 
at  the  proper  time,  listed  her  money  and  all  property  owned  by  her  except 
the  following  annuity,  obtained  as  follows :  She  was  the  owner  of  a  dower 
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Interest  in  318  acres  of  land,  and  on  the  80th  day  of  Au^ist,  1890,  she  sold 
and  conveyed  her  Interest  therein  to  Ghas.  Nute  and  J.  B.  Glasscock  for  and 
in  consideration  of  the  sum  of  $600,  due  and  payable  on  the  1st  day  of  March, 
1890,  and  $500  each  succeeding  1st  day  of  March  thereafter  during  the  natural 
life  of  appellea  It  is  conceded  that  she  received  $600  on  the  Ist  day  of  March 
each  year  since  that  time  on  this  contract  and  paid  the  taxes  thereon,  or  the 
balance  on  hand,  on  the  16th  day  of  September  each  year.  The  circuit  court 
dismissed  the  proceedings,  from  which  Judgment  appellant  appeals  to  this 
court. 

The  appellant  contends  that  the  appellee  should  have  listed  for  taxation 
for  each  of  the  ten  preceding  years  the  i»«sent  worth  or  the  actual  value  of 
the  obligation  of  Nute  and  Glasscock^  valued  under  the  life  tables.  We  are 
of  the  opinion  that  the  api)ellant  was  correct  in  Its  contention;  the  appel- 
lee should  have  listed  this  obligation  according  to  its  present  value  for  each 
year  according  to  the  life  table.  If  she  had  retained  her  dower  interest  in 
the  land  she  would  have  been  compelled  to  pay  the  taxes  on  it,  and  this  ob- 
ligation represented  her  interest  therein.  There  is  a  very  important  question 
involved  in  this  proceeding  and  In  cases  of  like  character,  and  that  is  as  to 
whether  or  not  there  is  any  law  as  to  limiting  the  time  for  retrospective 
assessments  of  property  for  taxation.  This  court  is  of  the  opinioii  that  the 
statute  laws  of  the  State  settle  the  question  that  limitations  do  apply,  and 
that  [property  can  not  be  retrospectively  assessed  for  taxation  for  more  than 
five  years  from  the  institution  of  a  proceeding  like  this. 

Section  460  of  the  Kentucky  Statutes  is  as  follows:  '*The  tenu  'action,' 
when  used  in  this  revision,  shall  be  construed  to  include  all  proceedings  in 
any  court  of  this  Commonwealth. " 

By  this  section  it  will  be  seen  that  this  proceeding  by  the  auditor's  agent 
to  back  assess  for  taxes  is  an  action  within  the  meaning  of  the  statutes. 

Section  0523  of  the  Kentucky  Statutes  is  as  follows:  "The  limitations  pre- 
scribed in  this  chapter  shall  apply  to  actions  brought  by  or  in  the  name  of 
the  Commonwealth,  in  the  same  manner  as  to  actions  by  private  persons,  ex- 
ceirt  where  a  different  time  is  prescribed  by  some  other  chapter  of  this  re- 
vision." 

Section  2515  of  the  Kentucky  Statutes,  of  the  same  chapter  as  the  above 
section,  In  so  far  as  applicable  to  the  question  before  us,  is  as  follows:  ''An 
action  uxmn  a  liability  created  by  statute,  when  no  other  time  is  fixed  by  the 
statute  creating  the  liability,  *  ♦  ♦  shall  be  commenced  within  five  years 
next  after  the  cause  of  action  accrued. " 

Thus  it  will  be  seen  from  the  statutes  quoted  that  this  proceeding  is  an 
action  in  the  name  of  the  Commonwealth  and  for  the  benefit  of  the  Com- 
monwealth, and  that  the  statutes  of  limitations  run  against  it  the  same  as 
against  a  private  person;  that  a  liability  created  by  the  statutes  is  barred 
after  five  years  from  the  accrual  of  the  cause  of  action  or.  proceeding ;  and 
there  being  no  provision  in  the  statutes  prescribing  a  different  time  for  the 
commencement  of  proceedings  of  this  kind,  the  five-year  rule  ^nust  apply. 
And  there  can  be  no  question  but  that  this  proceeding  is  to  enforce  a  liabil- 
ity  created  by  statute,  and  comes  within  the  rule  prescribed  by  section  0515 
of  the  Kentucky  Stfitutes. 

Section  4001  of  the  Kentucky  Statutes  declares  that  counties,  cities,  etc. , 
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shall  have  a  lien  on  the  property  assesaed  for  the  taxes,  which  shall  not  be 
defeated  by  gift,  devise,  sale  or  alienation  unless  the  gift,  devise,  etc. ,  shall 
have  been  made  for  more  than  Ave  years  before  the  institution  of  proceedings 
to  enforce  the  lien,  and  also  says  when  any  lands  shall  not  be  assessed  in  any 
one  year  it  may  be  assessed  retrospectively  for  that  year  at  any  time  not  later 
than  five  years  thereafter;  but  the  lien  thereby  accruing  shall  not  thereby 
prejudice  the  rights  of  purchasers  acquired  in  the  meantime  or  before  the 
assessment.  It  will  be  observed  that  this  section  is  preserving  the  State's 
lien  for  taxes  and  protecting  innocent  purchasers,  and  the  sentence  ''that 
land  can  be  retrospectively  assessed  at  any  time  not  later  than  five  years 
thereafter"  simply  declares,  as  to  lands,  the  general  limitation  law  on  the 
subject. 

By  an  act  approved  May  28,  1800,  page  140,  Acts  1880-1800,  volume  1,  the 
Commonwealth  was  given  power  to  institute  and  maintain  actions  to  recover 
all  taxes  which  had  accrued  or  might  thereafter  accrue,  on  property  which 
could  not  be  collected  by  the  ordinary  methods  of  distraint  and  sale,  for  the 
purpose  of  enforcing  the  State's  lien  on  the  property  which  for  any  reason 
could  not  be  sold.  This  had  reference  to  railroads,  waterworks,  wharf  prop- 
erty  and  other  like  property.  Said  act  concludes  as  follows:  ''But  no  action 
shall  be  instituted  upon  any  claim  for  taxes  that  has  been  assessed,  or  might 
have  been  assessed,  more  than  five  years  before  the  commencement  of  same. " 

As  will  be  seen,  this  act  authorizes  an  action  for  the  purpose  of  collecting 
taxes  due  the  State  on  property  which  could  not  be  sold  under  the  ordinaiy 
methods,  and  as  to  this  class  of  property  the  five  years*  limitation  was  de- 
clared, which  agreed  with  the  general  limitation  law  for  the  assessment  of 
property  for  taxation. 

It  will  hardly  be  contended  that  the  legislature  intended  by  section  4061 
and  the  act  of  1800,  above  referred  to,  to  give  lands  and  the  property  refenvd 
to  in  the  act  of  1800  a  preference  over  other  property.  We  can  see  no  reason 
why  the  State,  counties,  etc. ,  should  be  allowed  to  retrospectively  assess  for 
taxation  money,  notes,  bonds,  horses,  mules,  cattle  and  other  personal  prop- 
erty without  any  limitation  as  to  time  and  be  limited  to  five  years  in  retro- 
spectively assessing  lands,  railroads,  waterworks,  wharf  property  in  citi«^ 
and  other  like  property,  and  we  do  not  believe  that  the  statutes  referred  to 
will  authorize  any  such  construction.  We  are  aware  .of  several  decisions  of 
this  court  in  the  past  holding,  or  seeming  to  hold,  the  contrary  opinion,  but 
the  most  of  them  were  rendered  when  the  statutes  were  different  from  tho^r 
that  now  exist,  and  some  of  them  were  mere  dicta.  But  all  such  as  aiv  in 
conflict  with  this  opinion  are  no  longer  authority  on  the  question  herein  de- 
cided. 

For  these  reasons  the  case  is  reversed  and  the  cause  remanded  for  furtbtv' 
proceedings  consistent  herewith. 

Whole  court  sitting. 
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MEACHAM  V,  YOUNG,  &o. 

(Filed  March  95,  1903— Not  to  be  reported. ) 

Primary  elections— Injunction— The  courts  have  no  authority  to  enjoin  the 
Democratic  Executive  Committee  from  holding  a  State  primary  election. 
The  calling  of  a  primary  election  is  a  party  matter,  to  be  determined  by  the 
party  authorities,  and  the  court  has  no  power  to  interfere  with  their  action. 
A  primary  election  must  be  held  under  article  12,  chapter  41,  Kentucky  Stat- 
utes. 

White  A  Bay  and  Breckinridge  &  Shelby  for  appellants. 

L.  McQuown,  W.  S.  Pryor,  John  Fulton  and  J.  C.  Beckham  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  appellant,  a  member  of  the  Democratic  party  and  of  the  State  iBxeon- 
tive  Committee  of  that  party,  seeks  to  enjoin  the  holding  of  a  Democratic 
primary  election  alleged  to  be  called  for  May  9,  1903. 

This  court  in  the  case  of  Toung,&c.y.  Beckham,  ante,  3186,  opinion  delivered 
March  S5, 1903,  decided  that  the  committee  or  governing  authority  of  a  political 
party  in  the  State  was  authorized,  under  article  13,  chapter  41,  Kentucky  Stat- 
utes, to  hold  a  primary  election  to  nominate  candidates  for  State  offlcea  If  the 
committee  or  governing  authority  called  the  primary,  then  it  would  have  to 
be  held  under  the  statute,  and  the  court  has  no  jurisdiction  to  enjoin  the 
holding  of  it.  The  court  has  no  more  right  to  enjoin  the  holding  of  a 
primary  election,  if  called  by  the  governing  authorities  of  the  party,  than  it 
would  have  to  enjoin  a  regular  election.  The  calling  of  a  primary  is  a  party 
matter,  to  be  determined  by  the  party  authorities,  and  the  court  has  no  power 
to  interfere  with  their  action.  It  is  a  matter  to  be  settled  by  the  party  and 
by  the  authorities  of  the  party,  and  if  complaint  is  made  of  the  action  of  the 
party,  it  must  be  made  to  the  proper  party  authorities.  Under  the  facts  as 
shown  we  are  of  opinion  the  primary  was  lawfully  called. 

Judgment  affirmed. 


RUDD,  TRUSTEE,  &c.  v.  TRAVELERS  INSURANCE  CO. 

(Filed  April  15,  1903— Not  to  be  reported. ) 

Judgment — Mortgages — Infants — In  this  action  to  enforce  a  loan  secured 
by  mortgage  on  real  property,  executed  under  defective  proceedings  in  court, 
the  lower  court  iroperly  decided  that  the  remainder  interest  owned  by  an 
infant  under  the- will  of  his  grandfather  was  not  bound  for  the  loan,  but 
that  the  remainder  interest  of  the  adult  heirs  was  bound  by  reason  of  a  mort- 
gage executed  by  them,  embracing  all  their  interest  of  whatsoever  nature. 
The  judgment  following  the  terms  of  the  mortgage  vests  in  the  purchaser 
nothing  more  than  the  interest  of  the  parties  named  in  the  judgment,  what- 
ever that  interest  may  be. 

W.  Scott  Morrison  for  appellants. 

John  Allen  Dean  and  Plrtle  &  Trabue  for  appellee. 

Appeal  from  Daviess  Circuit  C^nrt. 

Opinion  of  the  court  by  Judge  Nunn. 
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Many  y<iars  ago  James  Budd,  Sr. ,  died,  having  made  a  will,  which  was 
duly  admitted  to  t>robiate  in  the  Jefferson  County  Court.  In  the  11th  claufie 
of  the  win  the  testator  used  this  language:  ^'I  give  and  devise  to  my  6on, 
James  C.  Hudd,  during  his  life,  and  for  his  lifetime  only,  and  no  longer, 
my  tract  of  land  beginning  on  the  Ohio  riyer  In  Daviess  county,  Kentucky, 
containing  300  acres,  it  being  the  same  tract  of  land  that  was  deeded  to  me 
by  David  Todd  and  wife.  He  is  to  be  charged  with  the  same  on  the  final 
division  and  settlement  of  my  estate  at  the  price  of  116,000.  Said  tract  of  land 
is  hereby  declared,  and  the  products  thereof,  to  be  for  my  son,  James  C. 
Hudd's,  use  and  benefit,  for  the  support  and  maintenance  of  himself  and 
wife  and  children  during  his  life,  and  in  no  way  or  event  to  be  liable  for  his 
debts  or  engagements  In  any  way  whatever,  and  at  the  death  of  my  son, 
James  C.  Budd,  said  tract  of  land  is  to  go,  belong  and  become  the  ptoperty 
equally  of  his  children.  In  the  event,  however,  at  his  death  any  of  his  chil- 
dren have  died  leaving  a  lawful  child,  or  children,  then  such  to  take  the 
IMirt  of  their  parent. ' ' 

By  a  codicil  he  lessened  the  quantity  of  land  devised  to  100  acres,  and  gave 
In  lieu  of  it.  certain  property  in  the  city  of  Owensboro,  as  follows:  '^My  son, 
James,  Is  to  have  and  to  hold  my  city  property  in  Owensboro,  on  St.  Ann 
street,  opposite  the  courthouse  and  jail  in  said  city.  The  property  in  Owens- 
borO'  herein  devised  to  my  said  son  is  for  the  benefit  of  himself,  wife  and 
children,  and  is  to  be  held  subject  to  the  same  limitations,  restrictions,  etc. , 
as  are  imi>osed  on  the  800  acres  named  in  the  11th  clause  of  this  wllL'^ 

In  the  year  1839  the  children  of  James  C.  Budd  and  his  wife  brought  an 
action  ugainst  him,  in  the  Daviess  Circuit  Court,  alleging  the  ownership  of 
the  property  to  be  as  provided  in  the  will,  and  that  as  James  C.  Budd  and 
his  wife  were  still  living,  it  was  uncertain  as  to  the  ultimate  ownership  of 
the  property,  that  is  to  say,  what  part  and  who  would  own  it  at  the  death  of 
James  C.  Budd  and  his  wife.     It  was  sought  to  improve  the  property  in  the 
city  of  Owensboro.     The  allegation  being  that  by  reason  of  a  loss  by  fire  the 
buildings  thereon  were  destroyed  and  that  the  insurance  money  received 
thereon  would  not  be  sufficient  to  rebuild ;  that  the  beneficiaries  under  the 
will  of  James  Budd,  Sr. ,  had  theretofore,  by  James  C.    Budd,   trustee,   bor- 
rQ^ved  some  $14,000,  and  with  this  sum  and  the  insurance  money  from  the 
buildings  destroyed,  they,  through  their  trustee,  James  C.  Budd,  had  begun 
and  were  erecting  a  valuable  iiuprovement  or  hotel  on  the  property  in  the 
city  of   Owensboro;  that  to  secure  the  114,000  borrowed  a  mortgage  had  been 
execut-ed  on  the  property  to  one  H.  A.  Williams.     They  allege  that  they  had 
alrejidy  coiitract**d  to  leasa  the  hotel,  when  coiuplet'ed,  at  a  very  advantageous 
rental,  and  they  asked  the  court  to  permit  a  mortgage  to  be  executed  on  the 
farm  for  additional  sums  of  'money  to  complete  the  building,  and  that  the 
mortgage  nlretidy  execiitt'Kl  to  Williams  be  ratified,  and  both  the  mortgages 
be  adjudged  a  lien  on  the  property.     The  court  granted  the  prayer  of  the  pe- 
tition, and  direct^^d  W.  M.  Budd,  one  of  the  appellants  here,  to  take  charge 
of  the  hotel  and  other  property  and  to   superintend  the  completion  of  the 
hotel,  and  after  it  was  completed,  by  an  ortler  of  the  Daviess  Circuit  Court, 
a  mortgage  for  $30,000  was  executed  to  the  Travelers  Insurance  Co.    This 
money  was  directed  to  be  used  in  discharging  the  other  mortgage  debts  al- 
ready incurred. 
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This  hotel  was  destroyed  by  flre,  and  In  the  year  1891  the  court,  1}y  Its  judg- 
ment, directed  W.  M.  Budd,  agent,  to  negotiate  a  loan  with  the  Travelers 
Insurance  Ck).  for  $40,000,  to  run  for  five  years,  at  6  per  cent. ,  and  to  execute 
a  mortgage  to  the  Travelers  Insurance  Co.  to  secure  the  loan  on  all  the 
property  mentioned  in  the  record,  the  judgment  reciting  that  Budd  had  paid 
off  all  liens  and  encumbrances  on  the  property  except  $4,000,  due  the 
Travelers  Insurnace  Co..  on  the  $80,000  loan. 

In  June,  1892,  by  the  report  of  the  agent,  W.  M.  Budd,  the  court  adjudged 
that  a  substantial  and  valuable  hotel  had  been  erected  on  the  trust  property, 
and  that  the  sum  borrowed  had  been  insufficient  to  pay  for  the  cost  of  the 
hotel ;  the  agent,  W.  M.  Budd,  was  directed  to  negotiate  a  further  loan  of 
$10,000  from  the  Travelers  Insurance  Co.,  to  be  secured  by  a  like  mortgage, 
and  was  directed  out  of  this  sum  to  pay  the  Travelers  Insurance  Co.  $4,000,  • 
balance  on  the  $80,000  loan,  and  to  use  the  $6, 000  in  paying  bills  and  liabilities 
incurred  in  the  erection  of  the  hotel. 

The  loans  of  $80,000,  $40,000  and  $10,000  made  by  the'  appellee  to  the  appel- 
lant were  authorized  and  directed  by  the  court  without  any  amended  plead- 
ing filed  in  the  action  referred  to,  or  any  pleading  or  proof  of  any  kind  ask- 
ing or  authorising  the  court  to  make  any  such  order  or  orders.  It  appears 
from  the  record  that  James  C.  Budd  and  his  wife  are  still  living  and  have 
four,  and  only  four,  children  living,  viz. ,  W.  M.  Budd,  B.  H.  Budd,  James 
C.  Budd,  Jr. ,  and  C.  B.  Budd,  the  first  three  of  whom  are  over  the  age  of 
twenty-one  years,  and  are  married.  The  first  t^o  named  have  children.  C. 
B.  Budd  is  under  the  age  of  twenty-one  years.  All  of  the  appellants  named 
above,  with  the  exception  of  C.  B.  Budd,  the  infant,  together  with  their 
wives,  duly  signed  and  executed  the  mortgages,  before  named,  to  the  Trav- 
erlers  Insurance  Co. 

ApiMllee,  after  the  maturity  of  their  mortgage  debts,  sought  to  enforce  in 
this  action  their  mortgage  lien.  The  appellants  resisted  same,  and  claimed 
that  by  reason  of  the  defects  in  the  proceedings  in  the  court,  in  the  direction 
of  said  loans  and  the  11th  clause  of  the  will  of  James  Budd,  Sr. ,  no  lien 
existed  for  the  payment  of  api>ellee'8  claim.  The  lower  court  sustained  their 
contention  with  reference'  to  the  first  proposition,  because  the  pleadings  and 
proof  did  not  authorize  the  order  directing  the  loans  to  be  made,  under  an 
amendment  to  section  496  of  the  Civil  Code,  passed  In  1882,  and,  therefore, 
released  the  interest  of  C.  B.  Budd,  the  infant,  from  the  payment  of  any 
part  of  appellee's  claim.  The  court  held  that  the  adult  children  were  bound 
because  they  themselves  had  the  power  and  right  to  do  as  they  thought 
proper  with  their  property  or  their  interest  in  it,  as  they,  with  their  wives, 
had  all  united  with  the  trustee  in  the  execution  of  the  mortgages.  And  it 
is  admitted  by  all  the  parties  that  the  money  loaned  went  into  the  improve- 
ment of  the  property  of  appellants. 

Under  the  will  of  James  Budd,  Sr. ,  James  C.  Budd  and  wife  took  only  a 
life  estate  in  the  property,  their  children  a  vested  remainder,  and  their 
grandchildren  a  contingent  remainder,  the  grandchildren's  interest  de- 
pending upon  their  parents  dying  before  their  grandparenta  A  will  similar 
to  this  was  construed  by  this  court  in  the  case  of  Mercantile  Bank  of  New 
Tork  V.  Ballard's  Ass'ee,  88  Ky.,  481. 

The  appellants  complain  that  the  Judgment  of  the  lower  ooort  was  errone- 
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ous  in  not  only  selling  all  the  interest  of  the  adult  appellants  then  held  and 
owned  by  them  in  said  property,  but  directing  a  sale  of  all  the  interest  that 
might  thereafter  accrue  to  them  under  the  will  of  James  Rudd,  Sr. ,  or  other- 
wise. We  think  that  the  court  was  correct  in  this.  In  the  mortgages  referred 
to,  after  the  usual  form  of  such  conveyances,  this  language  is  found:  '^And 
the  said  grantors  further  hereby  covenant  and  agree  with  the  said  grantee, 
the  Travelers  Insurance  Co. ,  that  they  are  well-seized  of  the  said  premises 
as  a  good  and  indefeasible  estate  in  fee  simple,  and  have  good  right  to  con- 
vey and  encumljer  the  same  in  liianner  and  form  as  is  above  written." 

The  judgment  foreclosing  the  mortgages  gives  full  notice  of  what  is  aold, 
and  the  purchaser  under  that  judgment  would  take  no  more  than  is  con  • 
veyed  by  the  mortgages  as  construed  and  defined  by  the  court,  and  if  the 
vested  remaindermen,  the  children  of  James  C.  Rudd,  should  die  before 
him,  leaving  children,  there  is  nothing  in  the  judgment  to  bind  the  children, 
and,  therefore,  of  course,  nothing  to  bind  any  one  claiming  through  the 
children.  The  purchaser  takes  nothing  more  than  the  interest  of  the  parties 
named  in  the  judgment,  whatever  that  interest  may  be. 

Wherefore,  the  judgment  is  afiSnned. 


WOOD  V.  CARR,  &c. 

(Filed  April  15,  1903.) 

Judgment — Attachment— Bankruptcy—  Res  judicata — Appellees  recovered 
a  judgment  in  the  Maysville  Police  Court  and  an  attachment  was  sustained 
which  had  been  levied  on  a  horse.  The  defense  offered  was  that  the  horse 
was  exempt  from  said  debt.  Appellee  prosecuted  an  appeal  to  the  quarterly 
court  from  said  judgment.  Pending  said  appeal  appellee  obtained  a  dis- 
charge in  bankruptcy,  and  said  horse  was  claimed  by  him  and  adjudged  to 
be  exempt.  The  judgment  in  bankruptcy  was  pleaded  as  a  bar  on  the  trial 
in  the  quarterly  court,  but  was  rejected  and  the  horse  ordered  to  be  sold  to 
satisfy  the  debt  and  this  action  was  instituted  to  enjoin  said  sale.  Held— - 
That  the  judgment  in  bankruptcy  was  a  bar  to  the  proceedings  in  the  quar- 
terly court  as  the  bankrupt  act  aflfects  all  liens  obtained  by  proceedings  in 
State  courts  which  were  commenced  against  an  insolvent  within  four  months 
prior  to  the  Institution  of  the  proceeding  in  bankruptcy. 

W,  Q.  Bearing  and  O.  R.  Bright  for  appellant. 

Slattery  &  Collins  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  instituted  in  the  Mason  Circuit  Court  by  the  appellant,  H. 
R.  Wood,  against  the  appellees,-  Charles  Newell,  presiding  judge  of  the  Ma- 
son Quarterly  Court,  and  R.  A.  Carr,  to  prohibit  the  collection  of  a  judg- 
ment recovered  against  him  by  the  defendant,  Carr,  in  such  court  by  the 
sale  of  a  horse  claimed  by  him  as  exempt,  and  for  the  recovery  of  the  horse 
which  had  Ix^en  takc^n  under  attachment,  and  damages  for  his  detention. 
The  defendants  filed  a  general  demurrer  to  the  petition,  which  was  sustained, 
and  the  phiiutiff  declining  to  plead  further,  it  was  adjudged  that  his  peti» 
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tion  be  dismlsised,  and  that  defendants  recoyer  their  costs.     And  from  this 
judgment  this  appeal  is  prosecuted. 

The  plaintiff  alleged  in  substance  that  on  the  —  day  of  September,  1890, 
the  defendant,  H.  H.  Wood,  instituted  a  suit  agaii^^t  him  in  the  police  court 
of  the  city  of  Maysville,  and  at  the  same  time  sued  out  an  attachment  which 
was  levied  upon  a  gray  horse  belonging   to  him ;   that  he  appeared  in  the 
police  court  on  the  day  the  case  was  set  for  trial  and  claimed  to  be  a  house- 
keeper with  a  family,  and  that  the  horse  was  exempt  from  attachment  and 
sale;  that  the  police  court  decided  that  It  was  not  exempt  and  adjudged  it 
be  sold  to  satisfy  the  debt  of  the  defendant,  Carr;  that  on  the  80th  day  of 
October,  1899,  he  appealed  from  the  judgment  of  the  i>olice  court  to  the  Ma- 
son Quarterly  Court,  and  executed  a  sui)ersedeas  bond  suspending  the  collec- 
tion of  the  judgment ;   that  on  the  24th  day  of  October,  1899,  he  filed  his 
petition  in  the  United  States  District  Court  at  Covington,  Ky. ,  to  be  de- 
clared a  bankrupt,  in  which  he  claimed  the  horse  upon  which  the  defendant, 
Carr,  had  levied  his  attachment  as  exempt  property;  that  notice  of  this  pro- 
ceeding was  served  upon  the  defendant,  Carr,  who  appeared  in  the  ofHce  of 
the  referee  in  bankruptcy  on  the  morning  designated  for  the  appointment  of 
a  trustee;  and  that  he  made  no  objection  to  plaintiff's  claim  of  the  horse  as 
exempt  property;  that  on   the  10th  day  of  Februaiy,  1900,  he  obtained  his 
discharge  in  bankruptcy,  and  that  subsequently  thereto,  and  before  the  trial 
of  the  appeal  in  the  Mason  Quarterly  Court,  he  filed  therein  a  certified  copy 
of  the  order  adjudging  him  a  bankrupt  and  his  certificate  of  discharge,  and 
moved  that  the  petition  of  Carr  be  dismissed  and  the  attachment  discharged. 
He  also  alleges  that  he  was  Insolvent  when  the  attachment  of  the  defendant, 
Carr,  was  levied  upon  his  horse,  and  also  at  the  time  he  was  adjudged  a  bank- 
rupt; that  the  defendant,  Newell,  as  presiding  judge  of  the  Mason  Quarterly 
Court,  in  disregard  of  his  certificate  of  discharge  in  bankruptcy,  gave  a  judg- 
ment against  him  in  favor  of  the  defendant,  and  ordered  the  horse  sold  under 
the  judgment  to  satisfy  it;  that  he  appealed  from  this  judgment  to  the  Mason 
Circuit  Court,  and  all  the  papers  and  orders  were  transferred  to  the  circuit 
court,  but  that  the  Mason  Circuit  Court  dismissed  his  appeal  for  want  of 
jurisdiction ;  that  the  defendants  are  proceeding  to  enforce  the  judgment  of 
the  Mason  Quarterly  Court  by  a  sale  of  his  horse.     It  is  further  alleged  that 
at  the  time  Carr  sued  out  the  order  of  attachment  in  the  Mason  Quarterly 
Court  he  was  a  married  man,  with  a  family  residing  in  this  Commonwealth 
and  that  he  was  the  owner  of  only  two  horses. 

Subsection  F.  of  Section  67  of  the  Bankruptcy  Act  of  18t-8  provides  that : 
'*A11  levies,  judgments,  attachment  or  other  liens,  obtained  through  legal 
proceedings  against  a  person  who  is  insolvent  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  him  Fhall  be  deemed 
null  and  void,  in  c*ise  he  is  adjudged  a  bankrupt,  and  the  property  affected 
by  the  levy,  judgment,  atttichment,  or  other  lien,  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee  as^  part 
of  the  estate  of  the  bankrupt  unless  the  court  shall,  on  due  notice,  order  that 
the  right  under  such  levy,  judgment,  atta<;hment,  or  other  Hen,  shall  be  pre- 
served for  the  benefit  of  the  estate,  and  thereupon  the  same  may  pass  to,  and 
shall  be  preserved  by,  the  trustee  for  the  benefit  of  the  estate  as  aforesaid. ' ' 
The  proceedings  in  bankruptcy  were  commenced  by  plaintiff  within  less 
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than  four  months  after  the  levy  of  the  defendant's  attachment  upon  the  horse 
in  controTersy,  and  under  the  express  letter  of  the  statute,  if  plaintiff  waa 
insolvent,  all  rights  acquired  thereunder  became  null  and  void,  and  the 
jurisdiction  to  determine  all  questions  growing  out  of  it  was  transferred  to 
the  Federal  court.  In  Bank  of  Columbia  y«  Overstreet,  &c. ,  71  Ky. ,  160,  the 
court,  through  Judge  Lindsay,  said:  "It  is  insisted  by  the  appellant  that  the 
provisions  of  this  section  do  not  apply  to  attachments  sued  out  in  State 
courts.  This  position  can  not  be  maintained.  The  Federal  congress  had  un* 
doubted  power  to  establish  'uniform  laws  on  the  subject  of  bankruptcy 
throughout  the  United  States. '  All  laws  of  congress  enacted  pursuant  to  the 
powers  delegated  to  it  by  the  Federal  Constitution  are  binding  as  well  upon 
the  State  as  the  Federal  courta  It  may  be  that  the  State  Courts  are  not 
bound  to  administer  the  Federal  laws,  but  they  are  bound  to  respect  all  rights 
acquired  under  them.  There  is  nothing  in  the  act  of  congress  from  which 
it  can  be  inferred  that  an  exception  was  made  in  favor  of  creditors  prosecut- 
ing their  claims  against  a  bankrupt  in  State  courts;  and  if  the  law  had  been 
so  framed  as  that  a  proceeding  in  bankruptcy  would  dissolve  attachments 
sued  out  in  the  Federal  courts  and  leave  umifPected  those  sued  out  in  the 
State  courts,  it  would  not  have  been  uniform  in  the  constitutional  sense  of 
that  term,  nor  are  we  able  to  perceive  that  the  dissolution  of  appellant's 
attachment  in  any  sense  Imxmired  the  obligation  of  a  contract  or  divested  it 
of  a  vested  right.  The  attachment  lien  was  secured  by  legal  diligence,  and 
not  by  contract.  The  right  to  subject  the  attached  property  to  the  payment 
of  its  debt  vested  long  after  the  bankrupt  act  had  gone  into  effect.  It  was, 
therefore,  a  conditional  right,  subject  to  be  defeated  by  the  debtors  being 
thrown  into  bankruptcy.  In  this  case  no  particular  hardship  results  to  ap- 
pellant. Its  debt  was  contracted  after  the  bankrupt  act  became  a  law.  The 
credit  was  extended  to  Overstreet,  with  notice  of  the  fact  that  the  remedies 
afforded  by  the  State  laws  for  the  enforcement  of  the  contract  were  liable  to 
be  interrupted  or  sui>ersjded  by  proceedings  in  bankruptcy  which  might  be 
instituted  by  the  debtor,  or  by  one  of  his  creditors,  in  case  he  should  be 
guilty  of  an  act  of  bankruptcy. ' ' 

And  the  opinion  of  the  court  in  this  case  is  in  accord  with  the  rulings  of 
other  courts  who  have  passed  upon  this  question.  (In  re  Hopkins,  1  Am. 
Bankruptcy  Rep.,  112;  In  re  Richards,  2  Am.  Bankruptcy  Bep.,  620;  In 
re  Rhoads,  8  Am.  Bankruptcy  Rep.,  180;  Levlor  v.  Seiter,  6  Am.  Bank- 
ruptcy Rep. ,  676. )  Section  17  of  the  bankrupt  act  of  1898  provides  that  a 
discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable 
debts,  with  certain  exception,  to  which  defendant's  claim  does  not  belong. 
His  debt  might  have  bi'en  proven  in  the  bankruptcy  proceedings,  and  is, 
therefore,  embraced  by  the  language  of  the  act.  The  judge  of  the  Mason 
Quarterly  Court  was  bound  to  take  notice  of  plaintiff's  discharge  in  bank- 
ruptcy. It  had  the  effect  to  n^lease  the  plaintiff  from  all  debts  which  were, 
or  might  have  Ix^en,  proven  against  his  estate  in  bankruptcy,  and  when  prop- 
erly pleaded  was  a  conclusive  bar  to  any  action  on  such  debt.  The  debt  of 
this  defendant  having  Ix^en  wipe<l  out,  the  attachment  necessarily  failed  also. 

The  trial  court  erred  in  sufcitaining  a  demurrer  to  plaintiff's  petition,  and 
the  judgment  is  reversjid  und  cause  remanded  for  prooeedlngs  consistaiit 
with  this  upiniun. 
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COMMONWEALTH,  BY,  &c.  v.  LONGNECKER,  &c. 

(Filed  April  15,  1903— Not  to  be  reported. ) 

Q.  A.  Cassidy  for  appellants. 

G.  S.  Wall,  E.  Ii.  Worthington,  W.  H.  Wadsworth,  W.  D.  Cochran  and  L. 
W.  Bobertson  for  appellees. 

I     Api>eal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  case  grows  out  of  an  effort  by  the  auditor's  agent  to  retrospectively 
assess  the  property  of  a  decedent  and  to  charge  the  devisees  with  the  liability 
for  the  i>ayment  of  the  taxes  thereon. 

The  same  principles  govern  this  case  as  in  the  case  of  Conunonwealth,  By, 
&c.  V.  John  G.  Zweigart,  &c,,  ante,  2056,  this  day  decided.  In  that  case  the 
appellees  were  distributees  and  in  this  devisee&  In  this  case  there  was  no 
apparent  effort  on  the  part  of  the  appellees  to  prevent  the  disclosure  of  the 
kind  and  character  of  the  property  received  by  them.  But  these  differences 
do  not  alter  the  principles  under  which  the  appellees  are  liable,  and  for  the 
reasons  given  in  that  case  this  case  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  therewith. 


COMMONWEALTH,  BY,  &c.  v.  ZWEIGABT'S  ADM'R.,  &c. 

(Filed  AprU  15,  1908. ) 

Taxation— Description  of  proi)erty— Pleading— Liability  of  heirs  for  taxes 
— Limitation,  statute  of— This  was  a  proceeding  by  an  auditor's  agent  on  in- 
formation filed  in  the  circuit  court  to  require  appellee,  as  administrator  of 
Z. ,  to  assess  for  a  number  of  years  property  omitted  from  assessment,  amount- 
ing to  more  than  1200,000.  The  information  described  the  property  as  consist- 
ing of  notes,  mortgages,  choses  in  action  and  money.  Demurrers  to  this  in- 
formation were  sustained  on  the  ground  of  insufficiency  of  description  of 
property.  Held— That  said  objection  should  have  been  raised  by  motion  to 
makQ  more  specific  and  not  by  demurrer.  Said  description  of  the  property 
was  sufficient.  The  heirs  having  received  property  from  their  ancestor 
amounting  to  about  1200,000,  which  was  subject  to  and  had  escaped  taxation 
and  w^ich  was  received  with  this  liability  against  it,  they  should  be  com- 
I>elled  out  of  the  property  so  received  to  pay  all  the  taxes  on  such  property, 
the  collection  of  which  is  not  barred  by  the  statute  of  limitations. 

Q.  A.  Cassidy  for  apixjllants. 

Garrett  S.  Wall,  E.  L.  Worthington,  W.  H.  Wadsworth,  M.  D.  Cochran 
and  L.  W.  Robertson  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  doth  day  of  July,  1901,  F.  S.  Watson,  as  auditor's  agent,  filed  in  the 
county  court  of  Mason  county,  Kentucky,  a  statement  or  information  alleg- 
ing that  certain  property  bt»longing  to  Christian  F.  Zweigart,  amounting  to 
about  1210,000,  each  year,  for  several  years  prior  to  the  death  of  Christian  F. 
Zweigart  (which  occurred  in  April,  1897),  was  by  him  emitted  to  l:c  assessed 
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or  listed  for  taxation,  and  that  the  defendant,  John  G.  Zweigart,  qualified  as 
administrator  of  the  decedent  at  the  April  temi  of/  the  Mason  County  Court 
in  the  year  1897;  that  he  never  at  any  time  filed  with  the  county  court,  an 
inventory  or  report  of  any  kind  showing  what  estate  came  into  his  hands  as 
such  administrator. 

On  the  9th  day  of  August,  1897,  the  year  in  which  he  qualified,  he  made  a 
settlement  with  the  Mason  County  Court  of  the  estate  which  came  into  his 
hands,  but  by  this  settlement  he  failed  to  disclose  the  amount  of  the  estate, 
and  merely  took  the  receipt  of  the  widow  and  each  of  the  five  children  in  full  of 
their  interest,  without  naming  any  amount,  and  closes  the  settlement  with 
these  words :  '  'Which  winds  up  the  affairs  of  the  estate.  The  estate  amounted 
to  more  than  $600." 

The  county  court  and  the  circuit  court  on  appeal  sustained  demurrers  to 
this  information  because  the  plaintiff  failed  to  sufficiently  describe  the  prop- 
erty sought  to  be  listed  for  taxation.  The  apiiellees  further  contend  that 
they  are  not  liable  for  the  taxes  which  were  failed  to  be  assessed  against 
their  ancestor.  We  can  not  agree  with  the  action  of  the  lower  court  nor 
with  the  appellees'  contention.  The  property,  as  described  in  the  statement 
or  Information  filed  by  appellant  is  as  follows :  '  That  Christian  F.  Zweigart, 
deceased,  was  possessed  of  a  large  estate  in  the  county  of  Mason,  consisting 
of  notes,  mortgages,  choses  in  action  and  money,  and  that  he  failed,  omitted 
and  refused  to  assess  a  large  portion  of  said  property  for  taxation,  and  failed 
to  pay  taxes  on  same  from  and  including  the  year  1876  up  to  and  including 
the  year  1896. " 

They  contend  that  the  information  should  have  stated  how  much  cash, 
how  much  notes  and  how  much  of  each.  If  this  was  error  the  proper  way  to 
have  reached  it  was  by  motion  to  make  the  information  more  specific  and 
not  by  demurrer.  By  their  demurrer  appellees  admitted  that  they  had  re- 
ceived the  property  of  their  ancestor  to  the  amount  of  |210,0C'0,  which  had 
escaped  taxation  for  each  of  the  years  named,  and  that  it  was  subject  to  taxa- 
tion, nor  had  any  tax  been  jiaid  thereon.  They  were  in  a  better  position  to 
know  the  truth  or  falsity  of  this  allegation  and  the  kind  and  character  of 
such  property  and  the  amounts  of  each,  if  any,  than  the  appellant,  and  if 
the  allegations  contained  in  the  information  are  true,  it  is  evident  that  the 
appellees  intentionally  and  studiously  avoided  the  disclosure  of  the  kind  and 
character  of  the  estate  that  they  received  in  the  distribution  of  their  ances- 
tor's estate,  and  it  comes  with  very  bad  grace  from  appellees  to  come  now 
and  ask  appellant  to  more  specifically  describe  the  property  which  they  had 
received  from  their  ance.stor,  which  they  had  failed  to  make  a  record  of  as 
the  statute  required.  For  a  full  discussion  of  this  question  see  the  case  of 
Commonwealth,  By,  &c.  v.  Collins,  ant<^  2042,  recently  decided  by  this  court. 

According  to  the  allegations  of,  the  infcrination  the  appellees  received 
$210,000  worth  of  property  from  their  father's  estate  which  was  subject  to 
and  had  escai>ed  taxation,  and  they  received  this  property  with  this  liability 
to  taxation  existing  against  it,  tiud,  therefore,  they  should  be  compelled,  out 
of  the  proi)frty  so  rec»>ivi»d,  to  pay  all  the  tiixes  on  such  property,  the  collec- 
tion of  which  is  not ^Arred  by  the  statute  of  limitations.  (Commonwealth, 
By,  &c.  V.  Nut;?,  iv\r\  2im. ) 

For  the  forogoing  roasmis  the  case  is  r*.Tcrscd  and  tho  cvasc  remanded  foP 
further  proc;.cdirg£  consistent  herewith. 
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COCKERELL  v.  COMMONWEALTH. 

(Filed  April  15,  19as.) 

1.  Criminal  law— Local  option— Indictment — This  appeal  is  prosecuted 
from  a  conviction  under  indictment  for  a  violation  of  a  local  option  law. 
The  indictment  was  sufficient  under  section  124,  Criminal  Code  of  Practice, 
as  it  apprised  appellant  of  the  fact  that  the  intf)xicating  liquor  which  he 
was  charged  with  selling  contained  one  or  more  of  the  liquors  mentioned. 

2.  Instructions— Evidence— The  instruction  given  which  authorized  the 
jury  to  convict  appellant,  if  they  believed  that  he  sold  "hop  tonic"  or  "ton- 
ica,"  and  that  same  contained  spirituous,  vinous  or  malt  liquors,  was  not 
objectionable  because  those  words  were  not  in  the  indictment.  Witnesses 
were  prox)erly  jiermitted  to  testify  that  hop  tonic  or  tonica  is  an  intoxicating 
drink.  As  the  offense  was  committed  prior  to  the  time  the  amendment  to 
the  "local  option"  law  of  1902  took  effect,  an  instruction  authorizing  the 
infliction  of  the  penalty  under  the  old  law  was  properly  given. 

Ben  Chapeze  and  N.  W.  Halstead  for  appellant. 
Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  J.  L.  Cockrell,  was  indicted,  tried  and  convicted  in  the 
Bullitt  Circuit  Court  for  selling  intoxicating  liquors,  in  violation  of  the 
local  option  law,  and  his  punishment  fixed  by  verdict  of  the  jury  at  a  fine  of 
1100.  He  was  refused  a  new  trial  by  the  lower  court,  and  from  the  judg- 
ment of  that  court  refusing  him  a  new  trial  he  prosecutes  this  api)eal. 

It  is  contended  for  appellant  that  the  indictment  is  defective,  and  that  the 
lower  court  should  have  sustained  the  demurrer  filed  thereto.  We  are  of 
opinion  that  the  indictment  is  sufficient,  in  that  it  substantially  conforms  to 
fseotion  124  of  the  Criminal  Code,  which  provides  that  "the  indictment  must 
be  direct  and  certain  as  regards,  first,  the  party  charged ;  second,  the  offense 
charged;  third,  the  county  in  which  the  offense  was  committed;  fourth,  the 
particular  circumstances  of  the  offense  charged,  if  they  be  necessary  to  con- 
stitute a  complete  offense. ' ' 

That  part  of  the  indictment  describing  the  offense  charges  that  the  appel- 
lant "did  then  and  there  unlawfully,  without  license  so  to  do,  sell  to  P.  6. 
Trunnell  intoxicatingv  liquors,  to  wit,  whisky,  brandy,  ale,  bet^r  and  wine, 
a  mixture  thereof,  etc."  This  language  in  direct  and  explicit  terms  in- 
formed appellant  of  the  offense  charged.  It  apprised  him  of  the  fact  that 
the  intoxicating  liquor  which  he  was  charged  with  selling  contained  one  or 
more  of  the  liquids  mentioned.  It  will  not  be  denied  that  a  drink  contain- 
ing any  one  of  them,  or  composed  of  two  or  more  of  them,  would  be  an  in- 
toxicating liquor  in  the  meaning  of  the  law,  so  a  sale  of  such  liquor,  or 
mixture,  in  territory  where  local  option  is  in  force  would  constitute  a  viola- 
tion of  the  law.  It  must  be  presumed  that  appellant  would  know  whether 
the  liquid  sold  by  him  contained  whisky,  brandy,  ale,  beer,  wine  or  any 
mixture  thereof,  and  if  so  he  was  as  well  prepared  to  make  defense  to  the 
charge  presented  by  the  language  contained  in  the  indictment  as  if  it  had 
been  confined  to  an  averment  of  the  sale  of  any  one  of  them.     We  are,  there- 
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fore,  of  opinion  that  the  lower  court  did  not  err  in  overruling  the  demurrer 
to  the  indictment. 

It  is  also  contended  for  appellant  that  the  lower  court  erred  in  instructing 
the  jury.  Instruction  No.  1  is,  however,  the  only  one  complained  of,  the 
language  of  which  is  as  follows :  *'If  the  jury  believe  from  the  evidence,  to 
the  exclusion  of  a  reasonable  doubt,  that  in  Bullitt  county,  within,  twelve 
months  before  the  finding  of  the  indictment  herein,  the  defendant,  J.  L. 
Gockrell,  sold  to  P.  G.  Trunnell  hop  tonic,  or  tonica,  in  a  quantity  less  than 
five  gallons  at  one  time,  and  that  said  hop  tonic,  or  tonica,  was  whisky, 
brandy,  beer,  or  wine,  or  a  mixture  of  any  two  or  more  of  siild  liquors,  they 
should  find  him  guilty  as  charged  in  the  indictment  and  fix  his  punishment 

« 

at  a  fine  in  any  sum  not  less  than  $100  nor  more  than  1200.  ** 

It  is  claimed  by  counsel  for  appellant  that  this  instruction  was  improper 
because  of  the  use  therein  of  the  words  "hop  tonic,"  or  "tonica,"  as  those 
words  do  not  appear  in  the  indictment.  It  Is  true  that  the  words  in  ques- 
tion are  not  found  in  the  indictment,  but  their  use  in  the  instruction  was 
nevertheless  proper,  as  spirituous,  vinous  and  malt  liquors  are  often  sold 
under  other  than  their  true  names  in  violation  of  law,  and  there  could  cer- 
tainly have  been  nothing  misleading  in  these  terms  as  used  in  the  instruc- 
tion, for  the  jury  were  in  effect  therein  told  that  in  order  to  convict  appel  - 
lant  they  must  believe  from  the  evidence,  beyond  a  rea.^onable  doubt,  that 
the  drink  sold  by  him  as  hop  tonic,  or  tonica,  was  in  fact  whisky,  brandy, 
beer,  wine,  or  a  mixture  of  any  two  or  more  of  such  liquors.  It  is  further 
contended  by  counsel  for  appellant  that  the  lower  court  erred  in  allowing 
the  testimony  of  Fort,  Hall  and  others,  to  go  to  the  jury. 

P.  G.  Tnmnell,  to  whom  the  appellant  sold  the  hop  tonic,  upon  being  in- 
troduced, admitted  the  sale  to  him  by  appellant  of  the  drink  called  hop  tonic, 
or  tonica,  and  that  hop  tonic,  or  tonica,  whether  called  by  the  one  name  or 
the  other,  is  the  same  drink;  biit  gave  it  as  his  opinion  that  it  would  not 
produce  intoxication;  he  testified,  however,  that  he  was  not  a  chemist, 
though  a  physician,  and  that  he  had  never  seen  a  chemical  analysis  made  of 
the  liquid.  8o  the  witnesses  of  whose  testimony  appellant  complains  were 
introduced  by  appellee  to  prove  that  hop  tonic,  or  tonica,  is  an  intoxicating 
drink,  and  many  of  them  so  stated.  According  to  the  testimony  of  these 
witnesses  it  would  seem  that  hop  tonic  is  a  well  known  drink;  that  it  con- 
tains some  ingredient  that  will  intoxicate  in  the  manner  in  which  intoxica- 
tion is  produced  by  spirituous,  vinous  or  malt  liquors.  Upon  the  other 
hand,  witnesses  were  introduced  by  appellant  who  testified  that  the  drink 
called  hop  tonic,  or  tonica,  does  not  contain  spirituous,  vinous  or  malt 
liquors,  and  is  incapable,  therefore,  of  producing  intoxication.  It  was  the 
province  of  the  jury  to  determine  whether  or  not  hop  tonic  would  produce 
intoxication,  and,  if  so,  whether  its  intoxicating  effects  were  caused  by  the 
presence  therein  of  spirituous,  vinous  or  malt  liquors,  such  as  are  named  in 
the  Indictment,  or  a  mixture  thereof. 

It  was,  thert^fore,  relevant  and  proper  for  the  appellee  to  show  by  the  wit- 
nesses whose  testiiiumy  is  complained  of  that  hop  tonic,  or  tonica,  is  an  in- 
toxicating drink,  and  in  view  of  the  verdict  returned  by  the  jury  it  is 
nianift'st  that  they  were  convinced,  by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  drink  which  was  sold  by  appellant  as  hop  tonic,  or  tonica, 
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was  an  Intoxioating  drink,  composed  of,  or  containing,  spirituous,  vinous  or 
malt  liquors,  or  a  mixture  thereof. 

It  is  charged  in  the  indictment,  and  was  admitted  upon  the  trial,  that  the 
local  option  law  was  in  force  in  Bullitt  county  when  appellant  sold  the 
liquid  mentioned  in  the  indictment.  We  deem  It  proper  to  state  in  this  con- 
nection that  tiie  statute  known  as  the  "local  option  law"  was  amended  by 
act  of  the  general  assembly  at  its  last  session,  which  amendment  may  be 
found  on  pages  41-9-8  of  the  volume  containing  the  acts  of  1902.  The  amend- 
ment provides  that  any  person  who  shall  sell,  barter  or  loan,  directly  or  in- 
directly, any  spirituous,  vinous  or  malt  liquors  in  any  territory  where  local 
option  is  in  force,  shall,  upon  conviction,  be  fined  in  any  sum  not  less  than 
$00  nor  more  than  1100,  or  confined  in  the  county  jail  not  less  than  ten  nor 
more  than  forty  days,  or  both  so  fined  and  imprisoned  in  the  discretion  of 
the  jury.  Whereas,  the  punishment  under  the  old  statute  was  only  a  fine  of 
not  less  than  $100  nor  more  than  $200. 

The.  sale  of  spirituous  liquors  of  which  the  appellant  was  convicted  was 
made  in  1901,  and  before  the  enactment  of  the  amendment  referred  to,  al- 
though his  trial  did  not  take  place  until  after  the  amendment  went  into 
effect.  The  record  discloses  the  fact  that  the  instructions  given  on  the  trial 
in  the  lower  court  directed  the  jury,  in  the  event  that  they  found  appellant 
guilty,  to  fix  his  punishment  as  provided  by  the  old  statute.  Section  465, 
Kentucky  Statutes,  provides  that  "no  new  law  shall  be  construed  to  repeal 
a  former  law  as  to  any  offense  committed  against  the  former  law,  nor  as  to 
any  act  done,  any  penalty,  forfeiture  or  punishment  incurred,  or  any  right 
accrued  or  claim  arising  under  the  former  law,  or  in  any  way  whatever  to 
affect  any  such  offense,  or  act  so  committed  or  done,  or  any  penalty,  forfeit- 
ure or  punishment  so  incurred,  or  any  right  accrued  or  claim  arising  before 
the  new  law  takes  effect,  save  only  that  the  proceedings  thereafter  had  shall 
conform  so  far  as  practicable  to  the  laws  in  force  at  the  time  of  such  pro- 
ceedings. If  any  penalty,  forfeiture  or  punishment  be  mitigated  by  any  pro- 
vision of  the  new  law,  such  provision  may,  by  consent  of  the  party  affected, 
be  applied  to  any  judgment  pronounced  after  the  new  law  takes  effect. " 

It  will  be  observed  that  though  the  amendment  In  question  mitigates  the 
punishment  provided  in  the  original  statute,  by  reducing  the  fine  that  was 
imposed  thereby,  it  allows  the  jury  in  addition  to,  or  In  lieu  of,  the  fine  of 
not  less  than  $60  nor  more  than  $100,  to  Inflict  upon  the  offender  against  the 
local  option  law  imprisonment  in  the  county  jail  not  less  than  ten,  nor 
more  than  forty,  days.  In  view  of  the  Imprisonment  that  may  be  Imposed 
under  the  statute  as  amended,  and  which  was  not  permitted  to  be  Inflicted 
under  the  former  statute.  It  may  well  be  doubted  whether  the  new  law  miti- 
gates the  punishment  provided  by  the  former  statute.  At  any  rate,  It  can 
not  be  said  that  the  appellant  was  prejudiced  by  the  failure  of  the  lower 
court,  to  instruct  the  jury  to  inflict  the  penalty  found  In  the  amendment  or 
new  law,  as  that  could  not  have  been  done  without  the  consent  of  appel- 
lant, and  such  consent  is  not  disclosed  by  the  record. 

We  are  unable  to  see  that  any  error  was  committed  by  the  lower  court,  to 
appellant's  prejudice,  and  the  judgment  is,  therefore,  affirmed. 
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CINCINNATI,   NEW  ORLEANS   &   TEXAS   PACIFIC  BY.  CO.,  &c.  v. 

COOK'S  ADM'B. 

(FUed  April  16,  1903— Not  to  be  reportecL  ) 

Railroads— Negligence — Instructionfi — On  this,  the  neoond,  appeal  of  this 
case  appellant  seeks  a  reversal  on  the  ground  that  the  court  refused  to  give 
a  iieremptory  instruction  at  the  close  of  plaintiff's  testimony.  Held — That 
plaintiff's  evidence  was  insufficient  to  support  a  recovery,  and  a  reversal 
is  ordered.  The  court  should  instruct  the  jury  that  if  deceased,  as  brake- 
man,  failed  to  use  ordinary  care,  and  but  for  .this  would  not  have  been  hurt, 
they  should  find  for  defendant. 

Gaither  &  Yanarsdall  and  John  Galvin  for  appellants. 
Robt.  Harding,  Thos.  Shay  and  E.  M.  Hardin  for  appellee. 
Appeal  from  Mercer  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

On  the  former  appeal  the  facts  of  this  case  were  stated  as  follows:  '*The 
engineer,  fireman  and  two  brakemen  were  engaged  in  transferring  cars  from 
the  main  line  to  the  side  track  in  the  yards  of  the  company  in  Burgin,  Ky. , 
the  intestate  being  one  of  the  brakemen.  The  purpose  was  to  leave  a  car  on 
the  side  track.  To  do  this,  the  engineer  was  required  to  back  the  cars  in  on 
the  side  track,  there  being  a  number  of  cars  1x3tween  the  engine  and  the  car 
intended  to  be  left.  The  cars  were  provided  with  automatic  couplers,  which 
were  operated  by  a  bar  extending  out  from  the  coupler  to  the  side  of  the  car. 
so  that  the  brakemen  could  take  hold  of  it  while  standing  on  the  outside  of 
the  car  and  couple  the  cars  without  danger.  The  intestate  was  on  the  fire- 
man's side  of  the  engine,  and  went  down  on  this  side  to  uncouple  the  car  in 
question.  The  other  brakeman  was  on  the  other  side  of  the  train  to  turn 
the  s\vitch  so  that  when  the  car  was  uncoupled  it  might  be  pushed  on  the 
side  track.  The  engineer  could  see  this  brakeman,  but  he  could  not  see  the 
intestate,  Cook,  who  was  on  the  other  side  of  the  train  from  him,  and 
neither  could  his  fellow  brakeman.  Cook  communicated  to  the  engineer  by 
signals  to  the  fireman,  who  reported  them  to  the  engineer.  When  Cook  got 
to  the  car  that  was  to  be  cut  off  he  signaled  for  slack,  which  meant  that 
the  engineer  must  back  the  train  a  little.  The  engineer  did  this;  Cook  gave 
the  stop  sigrnal,  and  the  engineer  stopped  after  the  train  had  only  moved  from 
three  tx)  six  feet.  The  iron  bar  of  the  automatic  coupler  was  bent  and  would 
not  work  the  coupler;  so  Cook  went  in  between  the  cars  after  he  got  the  slack 
to  raise  the  pin  with  his  hand,  as  it  was  his  duty  to  do.  While  he  was  doing 
this  the  other  brakeman,  who  had  turned  t]ie  switch,  and  did  not  know  of 
the  difficulty  Cook  had  met  with  in  uncoupling  the  car,  gave  a  signal  to  the 
engineer  to  come  on,  and  the  engineer,  without  a  signal  from  Cook,  or  with- 
out knowing  whether  he  was  out  or  not,  began  backing  the  train  down  to 
the  switch.  In  this  way  Cook  was  caught  between  the  cars,  and  ding:ged 
some  twenty  feet ;  his  breast  bone  and  ribs  were  crushed  and  smashed,  and 
he  died  in  a  few  minutes. " 

On  these  facts  it  was  held  that  the  case  was  properly  submitted  to  the 
jury,  and  that  if  the  engin(?er  in  charge  of  the  train  knew,  or  had  reasonable 
grounds  to  know,  that  Cook  was  between  the  cars,  engaged  In  making  the 
uncoux)ling,  and  with  this  knowledge,  received  a  signal  to  move  the  cars 
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from  the  other  brakeman,  and  negligently  obeyed  this  signal,  not  exercising 
proper  care  for  Cook's  safety  while  he  was  in  between  the  cars  unooupling, 
and  thus  injured  him,  the  defendants  were  liable.  (L.  &  N.  B.  B.  Co.  y. 
Adams'  Adm'r,  21  Ky.  Law  Bep.,  438;  L.  &  N.  B.  B.  Co.  v.  Earle's  Adm'r, 
94  Ky.,  868.) 

But  the  judgment  was  reversed  for  an  error  in  one  of  the  instructions.  On 
the  return  of  the  case  to  the  circuit  court  it  was  tried  anew,  and  a  verdict 
haying  been  again  rendered  in  favor  of  the  plaintiff,  the  defendants  have 
appealed.  The  only  (][uestion  we  tleem  it  necessaiy  to  consider  is  whether  the 
evidence  introduced  on  the  last  trial  was  sufficient  to  submit  the  case  to  the- 
jury  or  to  sustain  the  verdict.  On  the  former  appeal  the  defendants  intro- 
duced their  testimony,  and  thus  all  the  facts  of  the  case  were  brought  out;: 
but  on  the  second  trial  the  defendants  introduced  no  testimony,  and  the  case 
was  submitted  to  the  jury  on  the  testimony  introduced  by  the  plaintiff  alone, 
the  defendants  standing  on  their  motion  for  a  peremptory  instruction.  The 
rule  is  that  where  the  defendant  moves  for  a  peremptory  Instruction  at  the 
conclusion  of  the  plaintiff's  evidence,  and  his  motion  being  overruled,  intro- 
duces his  testimony,  if  that  testimony  supplies  any  fact  or  facts  not  shown 
by  the  evidence  for  the  plaintiff,  and  thus  makes  out  a  case,  this  court  will 
not  reverse  because  these  facts  were  not  shown  by  the  plaintiff  before  the 
motion  for  a  peremptory  instruction  was  made.  To  avoid  this  rule  the  de* 
fendants  on  the  last  trial  of  the  case  did  not  introduce  any  evidence,  this, 
court  on  the  former  appeal  having  considered  the  case  under  all  the  evidence 
before  it. 

The  evidence  for  the  plaintiff  on  the  second  trial  falls  far  short  of  showing^ 
the  facts  set  out  in  the  former  opinion.  But  one  witness  who  saw  the  occur- 
rence was  introduced,and  he  knew  nothing  more  about  it  than  that  the  train 
was  backing  in  obedience  to  the  signal  of  Sinkhorn,  and  about  this  time  he 
saw  Cook  lying  on  the  side  of  the  track,  wounded.  The  other  testimony  for 
the  plaintiff  added  nothing  to  the  testimony  of  this  witness  as  to  the  facts  of 
the  occurrence,  except  to  show  that  Cook  was  dragged  along  the  track,  as 
shown  by  the  signs  on  the  ballast,  and  was  crushed  between  two  cars,  as 
shown  by  signs  on  the  cars.  It  was  not  shown  that  Cook  went  between  the 
cars  for  the  purpose  of  uncoupling  them,  or  in  fact  why  he  went  between 
the  cars,  or  for  what  purpose,  or  that  the  engineer  knew  he  was  between  the 
cars,  or  ought  to  have  known  it,  or  that  there  was  any  failure  on  his  part  to 
exercise  proper  care  for  Cook's  safety.  It  was  not  shown  that  Cook  gaye  the 
engineer  any  signal,  and  to  sustain  a  verdict  under  such  evidence  would  be 
in  substfmce  to  hold  that  Cook's  injury  made  out  a  prima  facie  case  against 
the  defendants.  The  law  does  not  presume  negligence,  and  to  recover  the 
plaintiff  must '  show  facts  establishing  negligence  on  the  part  of  the  de- 
fendant. 

As  the  case  may  he  tried  again,  we  deem  it  proper  to  say  that  the  court 
should  instruct  the  jury  thtit  if  Cook  failed  to  use  ordinary  care,  and  but  for 
this  would  not  have  been  hurt,  they  should  And  for  the  defendants.  The 
court  should  also  instruct  the  jury  that  the  admissions  of  Milligan  were  only 
competent  against  him,  and  that  no  fact  so  atlmitted  by  Milligan  should  be 
considered  against  the  railroad  company,  unless  shown  by  other  evidence  in 
the  case. 

Judgment  reversed  and  cause  remanded  for  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 

vol.  21— 13t) 
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KENTUCKY  DISTILLERIES  AND  WAREHOUSE  CO.  v.  COM- 
MONWEALTH. 

(Filed  April  16,  1908— Not  to  be  reported.  ) 

Criminal  law— Nuisance— Evidence — Apx)ellant  was  convicted  under  an 
indictment  for  a  nuisance  committed  by  polluting  a  stream  with  offal  from 
its  distillery  and  cattle  pens,  from  which  it  has  prosecuted  an  appeal,  insist- 
ing that  the  conviction  could  not  be  sustained  as  the  evidence  was  not  suffi- 
cient to  show  that  the  cattle  pen  did  not  belong  to  the  appellant.  Held— 
That  the  evidence  was  sufficient  to  show  that  the  pent?  were  used  in  connec- 
tion with  the  distillery,  and  that  the  distillery  was  operated  by  appellant.  The 
jury  having  found  these  facts  under  proper  instructions,  their  finding  will 
not  be  disturbed.  Appellant  was  not  prejudicetl  by  the  evidence  of  W. ,  who 
was  one  of  the  supervisors  of  appellant,  explaining  what  he  meant  by  the 
** Common weivlth  Distillery  Co." 

Qeorge  R.  Hunt  and  C.  H.  StoU  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fayette  Circuit  Court.. 

Opinion  of  the  court  by  Judge'  Paynter. 

The  grand  jury  of  Fayette  county  returned  an  indictment  against  the  ap- 
pellant for  creating  a  nuisance,  by  polluting  a  stream  with  the  offai  from  its 
distillery  and  cattle  pen  used  in  connection  therewith. 

The  grounds  urged  for  a  reversal  are  as  follows :  First,  that  the  testimony 
was  not  sufficient  to  establish  the  guilt  of  the  appellant  beyond  a  reasonable 
doubt;  second,  error  in  instructing  the  jury;  third,  in  admitting  incom- 
petent evidence. 

The  testimony  conduces  to  show  that  the  stream  was  polluted  by  the  oflfal 
from  the  distillery  and  cattle  i)en  in  which  the  cattle  ^re  fed  with   it»  pro- 
duct.   The  rule  is  that  when  there   is  any  evidence  conducing  to  establish 
the  guilt  of  a  defendant,  the  court  will  not  disturb  the  verdict.     Certainly 
there  was  evidence  tending  to  establish  the  guilt  of  appellant.     It   is  sug- 
gested that  the  cattle  pen  did  not  belong  to  the  appellant,    but  the  evidence 
shows  that  it  was  used  in   connection  with  the  distillery,    because  the  slop 
was  conveyed  to  receptacles  in  the  cattle  i)en.     It  is  urged  that  the  proof  is 
not  sufficient  to  show  that  tlie  distillery  wtis  operated  by  the  appellant.    The 
evidence  shows  that  W.  J.  Wilmore  was  one  of  the  supervisors  of  the  appel- 
lant, and  that  the  reports  of  the  grain  mashed  were  made  to  him,  besides,  tlie 
admissions  of  Wilmore  were  sufficient  to  authorize  the   jury  to  infer  that  the 
distillery  was  operated  by  the  appellant.     The  court  certainly  gave  the  law  of 
the  case.     Under  the  instructions  the  jury  could  not  have  found  against  the 
api)ellant  unless  it  lielieved,  beyond  a  reasonable  doubt,  that  it  operated  tlie 
distillery  and  useil  the  cattle  pt^n  in  connection  therewith,  and  further,  that 
the  strt»ani  was  polluted  by  it. 

It  is  clHiined  that  the  court  erreti  in  allowing  Wilmore  to  explain  what  he 
meant  by  "Commonwealth  Distillery  Co."  He  had  said  that  the  distillery 
was  ojjemted  by  the  Commonwealth  Distillery  Co.,  and  the  Commonwealth '« 
attorney  then  asked  him  what  he  mefint  by  the  Commonwealth  Dirtlllery 
Co.  He  answeiv<l  substantially  that  the  distillery  had  been  pieTiously 
oix'rattKl  by  that  comimny,  but  that  he  did  not  know  but  what  it  had  changed 
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fr. 


tK)  the  Kentucky  Distilleries  and  ^Warehouse  Co.,  which  was  in  effect  a  with* 
<drawal  or  modification  of  the  statement  that  the  distillery  was  at  the  time 
in  question  operated  hy  the  Commonwealth  Distillery  Co.     The  jury  waa 
^he  judge  of  the  weight  to  be  given  the  statements  made  by  the  witnesses. 
The  judgment  is  affirmed. 


COMMONWEALTH  v.  NELSON. 

(Filed  April  16,  1903--Not  to  be  reported. ) 

Criminal  law— Appeals— Under  sections  884  and  3S7,  Criminal  Code  of  Prao- 
"tice,  an  appeal  may  be  prosecuted  by  the  t^ommonwealth  only  when  the 
transcript  is  filed  in  the  Court  of  Api)eals  within  sixty  days  after  the  apptel 
is  prayed. 

Clifton  J.  Pratt  and  M.  R,  Todd  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  defendant  was  indicted  and  tried  on  the  charge  of  perjury,  and  was  ao« 
■quitted^  under  a  peremptory  instruction  of  the  court.  From  that  action  of 
the  court  this  appeal  is  prosecuted  by  the  Commonwealth.  The  judgment 
from  which  this  appeal^is  prosecuted  was  rendered  in  September,  and  an  ap- 
peal was  granted  by  the  circuit  court  at  the  same  term  it  was  rendered. 
More  than  sixty  days  had  elapsed  from  the  time  the  judgment  was  rendered 
from  which  the  appeal  is  prosecuted  until  the  filing  of  the  transcript  in  the 
office  of  the  clerk  of  this  court. 

By  section  334,  Criminal  Code  of  Practice,  the  court  in  only  given  appel« 
late  jurisdiction  in  prosecutions  idr  felonies  subject  to  restrictions  contained 
in  the  article  of  the  Code,  of  which  that  section  is  a  part.  Section  387,  Crim- 
inal Code  of  Practice,  reads  as  follows:  "If  an  appeal  on  behalf  of  the  Com- 
monwealth be  desired,  the  Commonwealth's  attorney  shall  pray  the  appeal 
•during  the  term  at  which  the  decision  is  rendered,  whereupon  the  clerk  shall 
immediately  make  transcript  of  the  record  and  transmit  the  saiiie  to  the 
attorney  general,  or  deliver  the  transcript  to  the  Commonwealth's  attorney » 
to  be  transmitted  by  him.  If  the  attorney -general,  on  Inspecting  the  record^ 
be  satisfied  that  error  has  been  committed  "to  the  prejudice  of  the  Common-* 
wealth,  upon  which  it  is  important  to  the  correct  and  uniform  administra- 
tion of  the  criminal  law  that  the  Court  of  Appeals  should  decide,  he  may, 
by  lodging  the  transcript  in  the  clerk's  office  of  the  Court  of  Appeals,  withli^ 
fiixty  days  after  the  decision,  take  the  appeal. ' ' 

Section  838  provides  that  no  summons  or  notice  shall  be  necessary  upon  an 
appeal. 

As  the  transcript  was  not  filed  in  the  clerk's  office  of  the  Court  of  Appeals^ . 
within  sixty  days^after  the  decision  from  which  the  appeal  is  prosecuted,  the 
court  has  no  jurisdiction  to  review  the  action  of  the  court  below,  therefore^ 
the  appeal  is  dismissed. 
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COYNE  V.  ANDERSON'S  EX'ORS. 

(Filed  April  18,  1908— Not  to  be  reported. ) 

3111b  and  notes— Defenge  of  joint  makers— Notloe — A.  and  B.  executed  thelir 
joint  note  for  11,600,  negotiable  and  jiayable  at  a  designated  bank.    The  note* 
was  assigned  by  the  cashier  of  the  bank  as  agent  of  the  holder  to  C. ,  who> 
discounted  it  to  the  bank.    At  maturity  it  was  not  paid,  and  by  agreement- 
of  parties  It  was  renewed  by  the  execution  of  two  notes,  one  for  1600  and  the- 
other  for  tl,000.    These  renewal  notes  becoming  due  were  protested  for  non- 
payment ;  the  executors  of  C.  took  up  same  and  instituted  suit  against  A. 
and  B.  on  same,  and  on  the  trial  a  peremptory  instruction  to  find  for  plain- 
tiffs was  given,  from  which  tAis  appeal  is  prosecuted.    B.  filed  an  answer^ 
denying  the  sale  of  the  notes  to  C. ,  and  pleaded  that  he  was  not  indebted  to 
A.  or  C. ;  that  he  had  joined  in  the  making  of  the  note  for  the  accommodation 
of  A. ,  and  under  his  agreement  was  bound  merely  as  surety  to  the  bank  at 
which  they  were  or  might  be  discounted,  and  was  to  be  bound  in  no  other- 
way  and  to  no  other  person,  and  charged  that  the  cashier  of  the  bank  knew 
of  this  agreement  between  him  and  A. ,  and  that  C.  also  had  notice  thereof^ 
and  that  the  notes  were  obtained  from  him  by  covin  and  fraud.    Held — ^That 
the  peremptory  instruction  was  properly  given.     There  was  no  proof  of  fraud 
or  deceit  in  the  obtention  of  the  notes  from  B. ,  and  neither  the  cashier  nor- 
C.  had  any  notice  of  any  such  agreement  affecting  the  liability  of   B.  on 
the  original  notes,  and  as  the  notes  were  discounted  by  the  bank  they  were- 
placed  on  the  footing  of  foreign  bills  of  exchange,  and  any  knowledge  ob- 
tained by  the  cashier  or  by  C.  affecting  on  the  relation  of  B.  to  the  notes  can 
not  prevent  a  recovery  by  C. ,  who  had  no  notice  of  any  infirmity  in  the 
original  notes 

E.  MacPherson  for  appellant. 

Helm,  Bruce  &  Helm  for  appellees. 

Appeal  from  Jefferson  Clrouit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  Joseph  Coyne,  and  one  Joseph  Clark,  executed  their  joint  note^. 
payable  to  the  order  of  Joseph  Clark,  for  the  sum  of  tl,600,  negotiable  and 
payable  at  the  Louisville  City  National  Bank.  This  note  was  assigned 
through  W.  S.  Parker,  the  cashier  of  the  bank,  to  L.  L.  Anderson,  for  whom 
Parker  was  agent.     Clark's  endorsement  to  Anderson  is  as  follows: 

•'For  value  received,  I  hereby  assign  the  within  note  to  L.  L.  Anderson. 

(  Signed)    '  'JOSEPH  CLARK- ' ' 

After  the  expiration  of  several  months,  and  before  maturity,  Anderson  dis- 
counted the  note  to  the  Louisville  City  National  Bank,  which  thereby 
became  its  owner  and  holder.  When  this  note  became  due  it  was  not  paid, 
but  by  arrangemeut  of  all  the  parties  it  was  renewed,  and  for  convenience 
was  separated  into  two  notes,  one  for  $500  and  the  other  for  $1,000.  The  re- 
newal notes  not  l^eing  paid  by  the  makers  at  maturity,  were  protested  for  non- 
payment, and  thereafter  paid  off  and  taken  up  by  Anderson's  executor,  he- 
having  in  the  meantime  died.  Suit  having  been  instituted  by  the  executor 
In  the  Jefferson  Circuit  Court  against  Joseph  Clark  and  Joseph  Coyne,  the- 
makers  of  the  notes,  substantially  alleging  the  facts  as  herein  set  out,  Joseph. 
Coyne  filed  an  answer,  in  which  he  denied  the  sale  of  the  notes  to  L.  L.  An- 
derson, and  pleaded  that  he  was  not  indebted  to  Clark   or  Anderson;   that. 
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"he  had  joined  In  the  making  of  the  note  for  the  aooonunodation  of  Clark, 
40id  uiwn  the  agreement  that  he  was  to  be  bound  on  the  notes  merely  aa 
«urety  to  the  bank  at  which  they  were,  or  might  be,  disoounted,  and  was  to 
.be  bound  in  no  other  way  and  to  no  other  person ;  and  charged  that  Parker, 
"the  cashier  of  the  bank,  knew  of  this  agreement  between  him  and  Clark, 
^and  that  L.  L.  Anderson  also  had  notice  thereof;  that  the  notes  in  question 
were  obtained  from  him  by  fraud  and  covin,  and  that  Joseph  Clark,  the 
^kssignor,  was  justly  indebted  to  him  in  the  sum  of  $1,964.67,  which  waa 
l>leaded  as  an  offset.  The  tose  coming  on  to  be  tried,  was  submitted  to  a  juxy, 
^who  returned  a  verdict  in  favor  of  appellee.  For  some  reason,  which  doea 
mot  appear,  the  court  set  aside  this  judgment  and  awarded  appellant  a  new 
triaL 

The  case  again  coming  on  for  trial,  the  court,  after  all  the  evidence  waa 

^,  awarded  appellee  a  peremptory  instruction  to  the  jury  to  And  a  judgment 

iin  its  favor,  as  prayed  for  in  the  petition.    Appellant's  motion  for  a  new 

trial  having  been  overruled,  he  has  appealed  the  case  to  test  the  soundnesa 

-of  the  judgment  awarding  appellee  a  peremptory  instruction.    We  may  say, 

Atk  the  outset,  that  there  is  no  evidence  in  the  record  warranting  the  charge 

'that  either  the  original  or  the  -renewal  notes  were  obtained  from  appellant  by 

fraud  or  covin,  to  which  the  appellee  or  the  decedent  was  a  party,  or  of  which 

they  had  notice;  nor  is  there  any  evidence  to  sustain  appellant's  contention, 

that  either  Parker  or  Anderson  knew  of  the  alleged  arrangement  between 

.appellant  and  Clark,  that  appellant  waa  only  to  be  surety  on  the  original 

Aote,  or  that  there  was  no  consideration,  as  between  appellant  and  Clark; 

nor  is  there  any  evidence  to  sustain  the  claim  that  the  original  note  was  to 

be  disoounted  in  any  particular  bank.    We  think  it  clear  that  the  original 

•note  was  executed  and  delivered  by  appellant  for  the  purpose  of  enabling 

'Joseph  Clark  to  raise  money  generally,  and  the  question  as  to  where  he 

raised  it  was  immaterial.    It  is  doubtless  true  that  appellant  did  not  know 

Clark  assigned  the    original  note  to  Anderson;   and    as  the  transaction 

H>ccurred  in  the  business  place  of  the  Louisville  City  National  Bank,  with  ita 

-cashier,  he  doubtless  thought  that  It  was  discounted  to  the  bank;  but  that 

he  was  at  all  interested  in  this  question  there  is  not  the  slightest  evidence 

in  the  record. 

The  case  of  Kline  v.  Templeton,  78  Ky.,  560,  will  not  support  appellant's 
'Contention,  that  when  Anderson's  executor  took  up  and  paid  off  the  notes 
discounted  to  the  bank  they  became,  In  its  hands,  subject  to  such  defense  or 
^defenses  as  existed  between  the  parties  prior  to  their  discount  to  the  bank. 
The  consideration  of  the  note  in  the  case  cited  was  illegal,  and  of  that  fact 
the  holder  who  endorsed  it  to  the  bank  well  knew,  and  when  the  maker 
-failed  to  pay  at  maturity,  and  the  endorser  to  the  bank  was  required  to  pay 
it  off  and  take  it  up,  it  became  in  his  hands  subject  to  all  the  original  de- 
fenses, because  he  had  notice  of  its  infirmity.    The  court  say :  *  'In  this  case  ap- 
pellants having  received  the  note  sued  on  with  the  knowledge  that  it  waa 
without  consideration,  took  it  up  from  the  bank  with  the  same  right  in  ap« 
IwUee  to  make  defense  as  he  had  prior  to  the  discounting.    Appellants,  being 
holders  with  notice  of  the  infirmity  in  the  bill,  it  is  in  their  hands  subject 
:to  all  the  defenses  that  exist  between  the  original  parties  to  the  paper. ' ' 
It  will  thus  \ye  seen  that  the  court  rested  their  opinion,  that  the  partiea 


'  .  ♦ 
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Were  relegated  to  their  original  rights  after  it  was  taken  up  by  the  endorsor* 
to  the  bank,  alone  upon  the  fact  that  he  had  notice  of  the  original  inflrml^ 
in  the  bill.    Not  bo  in  this  case.    Neither  Parker,  the  agent,  nor  Anderson, 
the  principal,  had  any  notice,  or  any  reason  to  suspect,  that  the  original  note- 
discounted  by  Clark  was  anything  but  what  it  purported  on  its  face  to  be — a 
merchantable  ^yiece  of  paper  based  upon  a  valuable  consideration.    It  may  be- 
true  that  in  the  negotiation  for  the  renewal  of  this  note  Parker,  the  agent, 
disoovei^  that  Coyne  had  joined  in  the  making  of  it  for  the  acoommodatioi^ 
of  Clark,  but  this' would  not  alter  the  status  of  matters,  the  rights  of  Ander- 
son, the  principal,  having  been  fixed  by  the  original  transaction.    No  in- 
formation which  he  or  his  agent  received  subsequent  to  the  original  endorse- 
ment to '  him  vitiated  or  weakened  his  position  as  an  innocent  holder  for  a- 
valuable  consideration. 

What,  then,  were  the  rights  of  his  executor,  the  holder  and  owner  of  th» 
notes  in  question,  aftsr  it  had  taken  them  up  from  the  bank,  to  which  their- 
decedent  had  discounted  them,  assuming,  as  the  facts  show,  that  Anderson 
was  an  innocent  holder  for  a  valuable  consideration  of  the  original  note  of 
which  these  sued  on  are  the  renewals? 

In  the  case  of  Spencer  v.  Biggs,  2  Metcalfe,  128,  it  is  said:  *'But  it  is  con- 
tended by  the  counsel  of  appellants  that  the  note,  having  been  taken  up  from 
the  bank  by  appellee  after  it  had  been  negotiated  and  discounted  at  th» 
bank,  is  no  longer  upon  the  footing  of  a  foreign  bill  of  exchange.  We  ar&^ 
satisfied  that  this  position  is  not  tenable.  The  7th  section  of  the  *Act  to  in- 
corporate the  bank  of  Ashland'  (Laws  of  Kentucky,  1866-6,  page  96),  invests, 
said  bank  with  power  and  authority  to  discount  promissory  notes,  and  pro- 
vides that  the  promissory  notes  made  payable  to  any  other  person  or  persons, 
a^d  payable  and  negotiable  at  the  principal  ofilce  of  discount  and  deposit,  or 
branch  of  said  bank,  or  at  any  other  bank,  and  endorsed  to  and  discounted 
by  said  bank,  are  by  the  act  on  the  same  footing  as  foreign  bills  of  exchange, 
and  the  same  remedies  are  given  upon  such  notes  as  were  allowable  upon 
bills  of  exchange.  It  is  apjiarent  from  the  record  that  the  note  sued  on  had 
been  endorsed  to  and  discounted  by  the  Bank  of  Ashland.  At  the  very  mo- 
ment that  it  was  so  discounted  it  was,  by  the  charter  of  the  bank,  invested 
with  the  nature  and  properties  of  a  bill  of  exchange.  The  act  does  not  pro- 
vide that  these  properties  shall  be  changed  or  lost  afterwards,  if  the  bank 
endorse  the  paper  to  some  one  else,  or  if  it  is  taken  up  by  the  indorser  to  the 
bank.  Such  an  act  does  not  deprive  the  paper  of  the  character  and  properties 
which  it  possessed  in  the  hands  of  the  bank.  The  impress  which  was  stamped 
upon  it  by  law  at  the  instant  of  its  discount  remains  unchanged,  although 
the  note  may  find  its  way  again  into  the  hands  of  the  person  who  indorsed 
it  to  the  bank,  provided  that  such  i)erson  Ix*  an  innocent  holder.  Any  one 
who  receives  it  frcmi  the  bank  is  substitiittd  to  all  of  the  rights  and  remedies 
which  the  bank  had  whilst  the  holder  of  the  note." 

In  the  case  of  Felund  v.  Stinnan,  15  Ky.  Law  Rep.,  271,  the  Superior 
Court  substantially  said:  "A  note  in  the  hands  of  one  who,  having  received 
it  with  notice  of  the  defense  against  it.  discounts  it  in  bank,  and  afterwards 
takes  it  up,  is  siilgeet  to  any  defense  that  might  have  been  made  to  it  before 
it  was  discounted.  But  where  the  jiayee  has  indorsed  the  note  to  an  innocent 
endorsee,  and  the  latter,  after  discounting  it  in  Imnk,  upon  its  maturity  takes. 
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it  up,  he  occupies,  ao  far  as  defenses  against  it  are  concerned,  as  good  a  posi* 
tion  as  the  bank  did. ' ' 

In  the  case  of  Frank,  &c.  v.  Quast,  86  Ky.,  649,  it  is  said:  "The  paper  had 
not  matured  when  discounted,  and  there  is  no  evidence  conducing  to  show 
bad  faith  on  the  part  of  the  appellees  In  discounting  the  paper,  or  that  they 
had  any  notice  of  the  agreement  between  the  parties  to  the  bill  that  it  should 
b^  negotiated  at  the  Breckinridge  Bank  and  nowhere  else.  The  appellees 
had  no  reas6n  to  suspect  the  honesty  of  its  debtors,  and  took  the  paper  as 
innocent  holders  for  value.    *    *    ♦ 

"The  paper  was  made  for  the  accommodation  and  use  of  Frank  &  Sons, 
and  no  restriction  as  to  the  application  to  be  made  by  them  of  the  money. 
Mr.  Daniels  in  his  work  on  Negotiable  Instruments  says:  'It  is  immaterial 
that  the  paper  executed  or  indorsed  for  accommoilation  is  not  used  in  precise 
conformity  with  agreement,  when  it  does  not  appear  that  the  accommodation 
party  had  any  interest  in  the  manner  in  which  the  paper  was  to  he  applied. 
No  change  in  the  mere  mode  or  plan  of  raising  the  money,  though  not  ap- 
j)lied  to  the  purpose  intended  by  the  accommodation  party,  will  constitute  a 
misappropriation!'  (Volume  1,  page  742.)  Ag^in:  'The  accommodation 
party  must  have  some  interest  in  the  application  of  the  money,  otherwise  he 
is  in  no  condition  to  contend  that  there  has  been  a  misappropriation  of  it, 
or  of  the  security  on  which  it  was  to  be  raised. '  This  doctrine  was  applied 
to  a  case  where  the  party  had  applied  the  proceeds  to  a  pre-existing  debt.  'It 
i^  now  well  settled  that  where  a  note  is  endorsed  for  the  accommodation  of 
the  maker,  to  be  discounted  at  a  particular  bank,  it  is  no  fraudulent  misap- 
propriation of  the  note  if  it  is  discounted  at  another  bank,  or  used  in  pay- 
ment of  a  debt  or  otherwise  for  the  credit  of  the  maker. '  (Daniels  on  Nego- 
tiable Instruments,  volume  1,  page  742. )  Here  the  drawers  and  indorsers 
gave  to  Frank  <&  Sons  the  use  of  their  naines  to  raise  money  in  any  way 
beneficial  to  that  Arm,  without  restriction  or  condition,  except,  as  they  say, 
the  money  was  to  be  obtained  from  a  particular  bank.  Such  a  condition, 
unknown  to  a  bona  flde  holder,  can  not  affect  the  validity  of  the  bill  in  his 
hands,  and  from  the  facts  before  us  we  perceive  no  merit  in  the  defense. "     ^ 

These  cases  are  conclusive  of  the  case  at  bar,  and  it  follows  that  none  of 
the  defenses  set  up  by  appellant  could  avail  him  in  the  action  by  Anderson's 
executor,  and  the  court  properly  instructed  the  jury  ixjremptorily  to  find  for 
the  appellee. 

Wherefore,  the  case  is  affirmed. 
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(Filed  April  16,  1903— Not  to  be  reiwrted. ) 

Injunction  to  prevent  closing  alley — Appellees,  on  proof  that  they  were  the 
owners  of  an  alley  as  an  appurU^nant,  same  having  been  laid  out  by  tht) 
owner  on  a  plat  of  the  projierty  ]x?fore  the  sale,  were  entitled  to  an  injunc. 
tion  preventing  appellant  f  1*0111  closing  said  alley  as  he  had  no  interest  in  it. 

J.  C.  Speight  for  api)ellant. 

D.  G.  Park  for  appellee:^. 

Appx^al  from  Graves  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson. 

Appellees  filed  this  action  against  appellant  to  enjoin  him  from  dosing 
up  an  alley  ten  feet  wide  between  their  property  In  the  city  of  Mayfleld,  and 
the  court  having  decreed  them  the  relief  sought,  he  appeals.  The  alley  In 
contest  is  in  what  is  known  as  R.  K.  Williams'  addition  to  the  city  of  Ifay- 
field.  The  proof  shows  that  Williams  •  cut  up  his  tract  into  town  lots,  sub- 
dividing it  by  streets  and  alleys,  and  sold  the  lots  •  under  this  ^vision.  A 
plot  was  made  of  it,  which  was  recorded  in  the  county  clerk^s  office,  and  no 
trouble  would,  perhaps,  have  ensued  but  for  the  burning  of  the  courthouse 
and  public  records  some  years  ago.  The  alley  in  question  vras  laid  off  on 
the  side  of  Williams'  addition  and  between  it  and  the  adjoining  property. 
When  the  railroad  was  built  through  the  town  it  ran  through  the  addition 
of  Williams,  crossing  this  alley.  The  alley  was  not  as  much  used  as  it  would 
have  been  but  for  the  difficulty  in  getting  across  the  railroad.  It  also  appears 
that  by  an  act  of  the  legislature  the  town  boundary  was  drawn  in  so  as  to 
leave  this  land  outside  of  the  town  for  some  years,  but  subsequently  the 
boundary  was  extended  so  as  to  take  it  in.  The  proof  in  the  case  satisfies  us 
that  the  alley  was  established  in  the  laying  off  of  the  Williams'  addition, 
and  was  shown  on  the  recorded  plot  and  called  for  in  the  deeds  to  the  prop- 
erty abutting,  on  it,  under  which  appellees  claim.  This  gave  the  owners  of 
this  property  the  right  to  the  use  of  the  alley  as  an  appurtenant  to  their 
proiierty  independently  of  the  act  of  the  city  in  accepting  the  proiiosed  dedi- 
cation or  its  excluding  the  land  from  its  limits  when  the  boundaiy  was 
drawn  in.  The  proof  also  satisfies  us  that  the  alley  in  question  in  no  part 
of  api>ellant's  property,  and  never  was.  His  deeds  call  for  an  eighty-foot 
lot;  he  has  that  outside  of  the  ten-foot  alley.  His  title  is  not  deduced  from 
Williams,  but  {rom  another  person  who  made  an  addition  to  the  town,  and 
we  are  satisfied  from  all  the  evidence  tliat  the  ten-foot  alley  In  question  is 
on  the  ground  owned  by  Williams.  The  proof  falls  to  show  any  such  adverse 
possession  of  the  land  as  would  give  appellant,  or  those  he  claims  under,  any 
title  to  It.  The  chancellor's  conclusion  on  the  facts  Is  supported  by  the 
weight  of  the  evidence.  These  conclusions  make  it  unnecessary  for  us  to 
consider  the  rulings  of  the  coiu*t  on  exceptions  to  the  testimony,  as  none  of 
these  matters  affected  the  result. 

Judgment  affirmed. 


CHESAPEAKE  &  NASHVILLE  RY.  CO.  V.  OGLES. 

( Filed  April  16,  1908— Not  to  be  reported. ) 

Railroads — ^Negligence — In.structions — The  appellant's  track  crosses  a  turn- 
pike u]X)n  a  high  trestle  in  an  enclosed  bridge.  Appellant  and  her  husband 
and  brother-in-law  were  traveling  along  the  turnpike,  driving  a  spirited 
horse,  and  when  they  had  arrived  at  the  crossing  of  the  railroad  over  the 
turnpike  a  train  of  cars  rushed  suddenly  on  the  trestle,  without  warning, 
and  prreatly  frightene<l  the  horse,  and  appellant,  when  she  jumped  from  the 
vehicle,  dislocated  her  ankle  and  she  suffered  other  injuries.  She  recoveivd 
$(iOO  damages  in  an  action  for  negligence  against  appellant,  for  failure  to 
give  due  notice  of  the  ajjproach  of  the  train.  It  Is  insisted  that  the  court  should 
have   given  a   pt»n»ini)tory  instruction  for  the  defendant.     Held — That   the 
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oourt  properly  iiiBti:ucted  the  jury  that  It  was  the  duty  of  those  in  charge  of 
the  train  approaching  the  crossing  to  giye  some  warning  of  its  approach  for 
the  protection  of  those  who  might  be  riding  or  driving  on  the  highway,  and 
that  the  question  as  to  whether  or  not  the  failure  to  give  such  warning  was 
negligence  should  be  left  to  the  decision  of  the  jury.  The  court  properly 
refused  to  give  the  peremptory  instruction  as  the  rule  is  well  settled  tiiat  it 
is  improper  for  the  court  to  give  a  peremptory  instructioil  for  defendant  if 
there:  is  any-  rrldence  conducing  to  show  ^  right  of  recovery  in  the  plaintiff. 
^  The  act  of  ^pellant  in  jumping  from  th«  wagon  an((  suffering  the  injuries 
was  not  such  contributory  negligence  as  prevents  a  recovery.  An  error  of 
judgment  as  to  the  best  means  of  escape  from  a  threatened  injury  can  not 
prevent  a  recovery  from  a  person  who  has  failed  to  perform  a  duty. 

W.  G.  Qoad  for  appellant. 

B.  W.  Bradbum  for  appellee. 

Appeal  from  Allen  Circuit  Court, 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  track  of  the  Chesapeake  Ss  Nashville  Ry.  Co.  crosses  the  ScottsviUe 
and  Gallatin  turnpike  road  upon  a  high,  trestle  near  the  xwint" where  Tramel 
creek  is  spanned  by  a  large  enclosed  bridge.  On  the  8th  day  of  July,  1901, 
the  appellee,  Lula  Ogles,  and  her  husband  and  brother-in-law,  were  travel- 
ing over  the  turnpike  road  from  ScottsviUe  to  their  home  near  the  village  of 
Petroleum,  in  Allen  county,  and  in  doing  so  necessarily  passed  under  the 
railroad  crossing.  The  testimony  shows  that  neither  appellant's  track  nor 
trains  thereon  could  be  seen  from  any  point  south  of  this  crossipg,  both 
because  it  was  much  higher  than  the  turnpike  road  and  for  the  reason  that 
the  approach  to  the  crossing  was  at  the  end  of  a  high  bluff,  which  obstructed 
the  view.  When  appellee  and  her  husband  had  arrived  at  within  about  sixty 
yards  of  the  crossing,  they  stopped  their  hcHrse,  which  was  a  young  and  inex- 
perienced animal,  and  listened  for  a  signal  or  any  noise  that  would  indicate 
the  approach  of  a  train.  But  hearing  none,  they  sent  their  brother-in-law, 
who  was  riding  with  them,  forward  to  the  crossing  to  see  if  he  could  dis- 
cover any  evidence  of  the  approach  of  a  train.  He  imformed  them  that 
the  way  was  clear.  They  then  proceeded  on  their  way»  and  while  pass- 
ing under  the  crossing  appellant's  train  of  cars  came  suddenly  from  the 
south,  running  rapidly  over  the  crossing,  making  a  loud .  noise,  which  so 
frightened  their  horse  that  he  began,  to  tremble,  jump,  and  make  efforts  to 
escape.  Realising  that  further  along  on  the  turnpike  road  there  was  a  high 
and  unfenced  bluff,  and  fearing  that  her  husband  would  not  be  able  to  con- 
trol the  horse,  and  that  it  would  succeed,  in  running  away,  and  in  all  likeli- 
hood throwing  her  over  the  bluff,  she  jumped  from  the  wagon,  and  in  so 
^oing  dislocated  her  ankle,  and  suffered  other  serious  injuries,  which  con- 
fined her  to  her  bed  for  many  weeks.  And  this  suit  was  instituted  to  recover 
damages  for  the  injuries  so  received,  which  she  alleges  was  due  to  the  negli- 
^nce  of  the  defendant  in  failing  to  give  notice  of  the  approach  of  its  train 
to  the  turnpike  croHAing  by  ringing  its  bell  or  blowing  its  whistle.  The  trial 
.before  a  jury  resulted  in  a  verdict  and  judgment  for  appellee  for  $600. 

The  only  gn)und  upon  which  a  reversal  is  asked  is  that  the  trial  court 
failed  at  the  conclusion  of  appellee's  testimony  to  direct  the  jury  to  find  a 
Terdict  for  the  defendiint.     It  is  insisted  for  the  appellant  that  as  the  railway 
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traek  does  not  cross  .the  turnpike  road  upon  the  same  level,  that  the  company- 
were  under  no  obligation  to  give  the  signals  of  its  approach  required  by  sec- 
tion 786  of.  the  Kentucky  Statutes.  But  they  also  insist  that,  as  a  matter  ot 
fact,  these,  signals  were  given;,  and  that  appellee,  who  lived  in  the  Imme- 
diate vicinity  of  Petroleum,  knew  at  the  time  she  attempted  to  make  the- 
orossing  that' it  was  the  regular  schedule  time  for  the  passage  of  one  of  theiir 
regular  trains,  and  thHt  she  was,  therefore,  guilty  of  contributory  negli- 
gence in  attemp'tfng  to  drive  an  unbroken  horse  under  the  track. 

'  Five  witnesses  testify"  positively  that  no  signal  was  given  by  appellant  of" 
the  approach  of  their  train,  and  the  engineer  in  charge  thereof,  while  ex- 
pressing the  opinion  that  a  signal  was  given,  te^itifled  that  previous  to  the- 
accident  he  had  no  instruction  from  the-  railway  company  to  blow  the  whistle 
for  the  Big  Tramel  crossing,  but  >that  he  received  such  instruction  shortly 
after  the  accident.  .  It  was  decided  in  Bupard  v.  Chesapeake  &  Ohio  R.  R. 
Co. ,  88  Ky. ,  280,  that  where  a  railroad  track  crossed  a  public  highway  on  a^ 
trestle,  that  it  was  the  duty  of  those  in  charge  of  the  train  approaching  the 
crossing  to  give  some,  warning  of  its  Approach  for  the  protection  of  those 
who  might  be  riding  or  driving  on  Xhe  highway,  that  they  might  secure 
themselves  against  injury  by  reason  of  the  frightening  of  their  horses,  and. 
that  the  questldh  as  to  whether-  or  not  the  failure  to  give  such  warning  was- 
negligence  should  be  left  to  the  decision  of  the  jury.  This  is  undoubtedly; 
the  common-law  rtile  upon  the  subject,  and  the  instructions  in  this  case  are 
carefully  drawn  With  tlie  view  of  leaving  to  the  jury  to  determine  whether 
appellant  actually  gave*  the  signals  of  its  approach  to  the  crossing,  and  alst^ 
whether  a  fhilure  to  do  so  under  the  facts  of  the  case  was  negligence,  and 
the  proximate;  caus3  of  plaintiff's  injury.  In  fact  no  complaint  is  made  of 
the  instructions' on  this  point.  And  it  is  a  well-established  rule  In  this  State 
that*  if  there  is  any  evidence  conducing  to  show  a  right  of  recovery  in  the 
plaintiff,  H  is  improper  for  the  court  to  give  a  peremptory  instruction  for- 
the  defendant,  even  though  the  court  may  be  of  the  opinion  that  the  verdict 
should  be  for  the  defendant.  This  is  a  question  of  fact  which  must  be  lef t- 
to  the  determination  of  the  jury.  So  far  as  we  are  able  to  discover  the  con- 
duct of  this  case  by  the  trial  dourt  is  in  accordance  with  well-settled  rules  of 
law.  Nor  was  appellee  guilty  of  contributory  negligence  in  jumping  from 
the  spring  wagon  at  the  time  and  under  the  circumstances.  The  right  of  a. 
person  to  damages  for  a  personal  injury,  due  to  the  negligence  of  another,  is 
not  affected  by  his  having  contributed  thereto,  unless  he  was  in  fault  in  so 
doing,  as  the  rule  Is  well  settled  that  one  suddenly  and  unexpectedly  placed 
in  a  position  of  imminent  danger,,  by  the  failure  of  duty  on  the  part  of 
others,  will  not  be  held  guilty  of  contributory  negligence  because  he  did  not 
tidopt  the  best  means  of  escape,  or  made  an  error  in  judgment  as  to  the  best^ 
course  to  purfaie.  (Middlesborough  R.  R.  Co.  v.  Stallard's  Adm'r,  24  Ky. 
Law  liep. ,  16(>S,  and  authorities  there  cittid. ) 

J  udgnient  affirmed. 
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HARL  V.  HARL. 

.    (filed  April  16,  1903— Not  to  be  reported. ) 

Divorce— This  appeal  is  prosecuted  from  a  judgment  refusing  to  grant  a 
dlTorce  tQ  the  wife  from  her  husband  on  the  ground  of  cruel  and  inhuman 
conduct.  Held— That  the  proof  clearly  establishes  the  allegations  of  the 
petition  as  to  the  <;ruelty  of  the  husband  to  the  wife,  and  she  is  entitled  to  a. 
divorce  from  the  bonds  of  matrimony  and  the  custody  of  the  children. 

Sweeney,  Ellis  &  Sw«eney  for  appellant. 

Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  appellant,  Florence  M.  Harl,  against  her- 
husband,  the  appellee,  James  C.  Harl,  for  the  purpose  of  obtaining  a  judg- 
ment divorcing  h^r  from  him  a  vinculo  matrimonii.  *  The  g^unds  alleged 
in  her  petition  were  that  he  had  *' habitually  behaved  toward  her  for  more- 
than  six  months  past  in  such  cruel  and  inhuman  manner  as  to  indicate  a- 
•  settled  aversion  tb  her,  and  to  permanently  destroy  her  peace  and  happiness; 
that  appellee  had  so  cruelly  mistreated  and  injured  her  as  to  indicate  an 
outrageous  temper  in  him,  and' that  she  believed  her  life  was  in  danger  from 
living  longer'  with  himj  and  that  she  was  in  constant  danger  of  great, 
bodily  harm." 

.    The  answer  of  appellee  put  these  allegations   in  issue.    Upon  the  trial  the* 
court  dismissed  appellant's  petition,  and  from  this  judgment  she  has  ap- 
pealed.   The  court  will  give  great  weight  to  the  opinion  of  the  chancellor  in* 
a  case  Uke  this,  and  will  not  reverse  his  judgment  unless  the  evidence 
clearly  slxows  ^e  wife's  right  to  a  decree  of  divorce.    As  said  in  the  case  of 
Shrout  V.  Shrout,  12  Ky.Law  Rep.,  470,  by  the  Superior  Court:  "While  an 
appellate  court  should  give  great  weight  to  the  judgment  of  a  lower  courts 
'  in  refusing  a  divorce,  and  should  never  reverse  such  a  judgment  unless  the^ 
grounds  relied  upon  have' been  clearly  established,  the  court  is  of  opinion  in 
this  case  that  the  evidence  clearly  established  the  wife's  right  to  a  divorce, 
upon  the  ground  that  her  husband  had  treated  her  in  such  a  cruel  and  in- 
liuman  manner  as  to  indicate  a  settled  aversion  to  her,  and  that  his  conduct. 
is  such  as  to  destroy  permanently  her  peace  and  happiness.     There  is  no  act 
of  a  husband  toward  a  wife  that  so  clearly  indicates  a  settled  aversion  to  her, 
none  that  will  so  i)ermanently  destroy  her  peace  and  happine.ss,  and  none  so- 
cruelly  inhuman,  as  to  charge  her  falsely  with  being  untrue  to  her  marriage 
vows. ' ' 

In  the  case  at  bar  the  evidence  shows  that  the  husband  periodically  gets 
upon  sprees,  and  that  when  thus  intoxicated  he  becomes  cruel  and  inhuman 
in  his  conduct  towards  his  wife;  that,  upon  one  occasion,  without  any 
provocation,  he  caught  her  by  the  throat,  and  threw  her  to  the  floor.  This 
was  done  at  a  biall,  attended  by  her  neighbors  and  friends,  and  where  her 
humiliation  at  being  thus  publicly  assailed  was  added  to  the  cruelty  of  the 
assault  itself.  The  evidence  further  estiiblishes  as  a  fact  that,  at  least 
upon  one  occtision,  he  publicly  applied  to  her  epithets  so  vile  as  to  be  name- 
less in  this  opinion,  and  which,  if  deserved,  would  have  shown  her  to  be  a 
woman  without  honor  or  chastity. 
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Appellee^ 8  conduct  towards  his  wife,  when  he  was  under  the  Influence  of 
liquor,  which  was  frequent,  was  always  rough  and  cruel,  and  his  language^ 
In  addressing  her,  profane.  The  cross-examination  of  the  learned  counsel 
for  appellee  seemed  generally  addressed  to  the  end  of  showing  that  appellee's 
outrageous  conduct  was  dependent  upon  his  inebriety.  We  know  of  no  reA- 
«on  why  drunkenness  in  the  husband  should  justify  his  cruel  treatment  of 
his  wife,  nor  do  we  understand  that  personal  injuries  from  a  drunken  hus- 
TMfcnd  are  less  painful  to  the  wife,  or  his  insults  less  humiliating,  than  they 
would  be  if  he  was  sober. 

Assuming  the  evidence  for  the  appellant  to  be  true,  it  would  be  cruel, 
indeed,  to  require  her  to  remain  the  wife  of  a  man  who  could  so  far  forget 
himself  as  to  wantonly  injure  without  cause  the  wife  whom  it  was  his  duty 
to  protect,  and  so  grossly  insult  her,  whose  honor  he  should  have  been  will- 
ing to  maintain  with  his  life.  No  self-respecting  woman  could  live  with 
-appellee,  in  the  bonds  of  matrimony,  after  receiving  at  his  hands  the  injuries 
w^hlch  the  evidence  shows  have  been  inflicted,  upon  appellant.  The  court 
below  should  have  granted  appellant  a  divorce  from  appellee,  and  awarded 
her  the  custody  of  her  children,  making  sufficient  provision  for  the  father  to 
«ee  them  and  enjoy  their  society. 

Wherefore,  the.  judgment  is  reversed  for  proceedings  consistent  with  this 
•opinion. 


TRUESDKLL,&c.  v.  DARN  ALL,  &c. 
(Filed  April  16,  1908— Not  to  be  reported. )   . 

• 

Wills— This  appeal  involves  the  construction  of  a  will,  where  the  testator 
■devised  his  lands  equally  to  his  wife  and  A. ,  and  in  a  subsequent  clause  pro- 
vided that  if  his  wife  and  A.  should  die  without  children  then  the  estate 
-should  go  to  the  testator's  brothers  and  sisters.  On  the  death  of  the  wife  with- 
out children  the  brothers  and  sisters  claim  the  share  devised  to  her.  While  this 
-claim  is  resisted,  it  is  insisted  that  before  the  brothers  and -sisters  can  have  any 
interest  in  the  estate  that  both  the  wife  and  A.  should  die  without  childi«n. 
Held— That  on  the  death  of  the  wife  the  brothers  and  sistera  of  testator  are 
entitled  to  her  share  as  it.  was  the  evident  intention  of  testator  that  the  de- 
vise to  his  wife  and  A.  should  be  separate,  and. neither,  as  survivor,  should 
have  any  interest  in  the  estate  of  the  other.  The  law  prefers  that  construc- 
tion which  recognizes  a  disposition  of  the  entire  estate. 

A.  £.  Cole  &  Son  for  appellants. 

Thos.  B.  Phister  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  are  the  only  surviving  brothers  and  sisters  of  John  Gilbert,  who 
•died  a  resident  of  Lewis  county  in  the  year  1848,  leaving  surviving  him  his 
wife,  Nancy  Gilbert;  she  died  on  December  8,  1900,  without  children.  They 
•claim  that  they  are  the  owners  of  one-half  of  the  land  owned  by  John  Gilbert 
■at  hi»  death,  as  the  wife,  Nancy,  died  without  children.  Their  rights  de- 
pend upon  the  proper  construction  of  his  will,  which  is  in  these  words : 

''I,  John  Gilbert,  of  Lewis  county  and  State  of  Kentucky,   do  make  and 
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publish  this  my  last  will  and  testament,  hereby  revoking  and  making  void  all 
former  wills  by  me  at  any  time  heretofore  made. 

''Ist.  When  I  die  I  will  my  soul  to  God. 

**dd.  As  I  am  very  little  in  debt,  I  wish  my  estate  not  to  be  administered 
upon. 

**8d.  I  give  unto  my  wife  and  Nancy  Fulton  Hoover  all  my  lands,  money 
and  perishable  property,  to  be  equally  divided,  share  and  share. 

*'4th.  And  I  hereby  constitute  and  appoint  my  wife,  Nancy  Gilbert,  exe- 
cutor of  this  my  last  will  and  testament,  who  is  to  pay  all  my  debts  and 
funeral  expenses ;  who  is  to  let  Jane  Hoover  live  on  the  place ;  support  her 
while  she  remains  single. 

^*5th.  When  my  brother  Nathaniel  Gilbert's  son,,  John  Gilbert,  settles 
himself  and  marries,  I  wish  my  wife,  Nancy,  to  give  him  |60  when  she  can 
spare  it. 

'  *6th.  If  my  wife  and  Nancy  Fulton  Hoover  shall  die  without  children,  then 

In  that  case  I  want  my  brothers  and  sisters  (Margaret  Hoover  and  Elizabeth 

Sherley  excepted)  to  have  the  land  equally  between  them,  and  not  to  sell  It 

unless  to  one  another.    My  living  brothers  and  sisters  at  that  time  is  all 

that  are  to  have  the  land. 

his 
"JOHN  X  GILBERT." 
mark 

'  Jane  Hoover  named  in  the  will  is  dead.  Nancy  Fulton  Hoover  is  still  liv- 
ing, and  is  now  Nancy  Fultcm  Tolle,  one  of  the  appellees.  The  question  to- 
be  determined  is,  what  became  of  the  interest  devised  to  the  widow,  Nancy, 
upon  her  death  without  children?  The  contention  of  api)ellees  is  that  the 
surviving  .  brothers  and  sisters  take  no  interest  in  the  land  under  the  will 
until  the  wife,  Nancy,  and  Nancy  Fulton  Hoover  shall  both  die  without 
children,  and  that  as  the  latter  still  lives,  the  circuit  court  properly  dis- 
missed the  action. 

By  the  third  clause  of  the  will  the  testator  devised  to  his  wife  and  Nancy 
Fulton  Hoover  all  his  ''lands,  money  and  perishable  property,  to  be  equally 
divided,  share  and  share. ' '  If  the  will  had  stopped  here  It  is  clear  that  the 
wife  and  NanCy  Fulton  Hoover  would  have  taken  the  estate  equally,  share 
and  share  alike,  and  neither  would  have  had  any  Interest  In  the  share  of  the 
other.  The  sixth  clause  is  the  only  modification  of  this  disposition  of  the 
estate,  and  by  it,  if  the  wife  and  Nancy  Fulton  Hoover  shall  die  without 
children,  his  brothers  and  sisters  then  living  are  to  have  the  land  equally 
between  them.  This  takes  away  what  would  have  been  a  fee  sliuple  in  the 
wife  and  Nancy  Fulton  Hoover  In  the  land  under  the  third  clause  and  makes 
it  a  defeasible  fee.  When  the  wife  died  without  children  the  estate  devised 
to  her  was  defeated  and  there  is  nothing  In  the  will  to  indicate  that  in  any 
event  Nancy  Fulton  Hoover  was  to  have  any  interest  in  the  share  of  the 
estate  devised  to  the  wife.  Taking  the  will  as  a  whole,  we  are  of  opinion 
that  the  testator  Intended  to  dispose  of  his  whole  estate.  The  purpose  seema 
to  have  been  to  provide  for  his  wife  and  Noncy  Fulton  Hoover  eqimlly,  and 
to  make  each  independent  of  the  other  by  directing  an  equal  division  of  the 
land  between  them.  His  purpose  also  was  that  his  land  should  go  to  his 
surviving  brothers  and  sisters  on  the  death  of  these  devisees  without  chil- 
dren.   As  neither  the  wife  nor  Nancy  Fulton  Hoover  had  any  interest  in  the 
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land  of  the  other,  neither  was  in  anywise  affected  by  the  death  of  the  other 
without  children.  But  when  the  wife  died  without  children,  her  share  of 
the  land  went  to  somebody,  and  as  there  is  nothing  in  the  will  to  show  that 
Nancy  Fulton  Hoover  was  in  any  contingency  to  have  any  interest  in  the 
wife's  share,  our  conclusion  is  that  it  passed  on  her  death  without  children 
to  the  testator's  then  surviving  brothers  and  sisters.  The  only  other  possible 
construction  of  the  will  is  that  the  testator  died  intestate  as  to  this  interest 
in  his  estate,  and  that  ui>on  his  wife's  death  without  children  her  share 
X)a8sed  to  his  heirs  at  law,  and  will  not  vest  in  the  residuary  devisees  unless 
!Nancy  Fulton  Hoover  shall  hereafter  die  without  children.  But  the  testator 
manifestly  intended  by  the  third  clause  to  dispose  of  his  entire  estate^  and 
the  sixth  clause  must  be  read  in  connection  with  it.  There  is  no  reason 
why  the  brothers  and  sisters  on  the  death  of  the  wife  without  children  should 
not  take  her  share  of  the  land,  if  they  are  ever  to  take  it,  and  the  testator's 
purpose  to  provide  for  his  surviving  brothers  and  sisters  in  the  event  of  the 
death  of  the  first  devisees  without  children  is  as  clearly  expressed  as  his  In- 
tention to  provide  for  them.  It  would  certainly  defeat  the  intention  of  the 
testator  if  it  were  held  that  on  Nancy  Fulton  Hoover's  death  hereafter,  leav- 
ing children  surviving  her,  her  share  would  go  to  her  children,  but  that  the 
share  of  the  wife,  Nancy,  who  has  died  without  children,  would  not  go  to 
the  testator's  surviving  brothers  and  sisters  as  directed  In  the  sixth  clause. 
The  object  of  all  construction  is  to  arrive  at  the  testator's  intention,  and 
cases  are  not  wanting  in  which  to  carry  out  the  testator's  intention,  and 
word  "and"  has  been  read  as  equivalent  to  "or^"  and  vice  versa.  The  lan- 
guage of  wills  is  to  be  construed  according  to  common  intendment;  technical 
rules  must  not  defeat  intention.  ( Moore  v.  Moore,  51  Ky. ,  666 ;  Darnell  v. 
Crane,  1  Ky.  Law  Rep. ,  354. ) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

SMITH'S  ADM'R  v.  WELLS. 
(Filed  April  17,  19a3— Not  to  be  reported. ) 

Fraud— Judicial  stile— In  this  action  appellant  purchased  a  tract  of  land  at 
a  judicial  sale  by  his  attorney,  but  did  not  pay  the  purchase  money.  After 
several  years  an  order  was  ent-ered  In  court  transferring  the  bid  to  appellee,  who 
jMiid  the  purchase  money,  and  to  whom  the  commissioner  made  a  conveyance. 
Subsequently  appellant  brought  this  action  to  recover  the  land,  alleging  that 
the  order  transferring  his  bid  and  ordering  a  conveyance  of  the  land  to  ap- 
pellee was  fraudulent  and  without  any  authority  from  him.  Held — ^That 
owing  t<o  the  lapse  of  time  and  the  fact  that  the  attorney  and  oommissioDer 
are  dead,  and  the  further  fact  that  the  papers  are  lost,  the  court  properly  re- 
fused to  permit  appellant  to  recover  said  land  as  it  will  be  presumed  that  all 
steps  were  properly  taken. 

Winfleld  Buckler  for  appellant. 

J.  I.  William.son  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  6th  chiy  of  September,  1879,  a  suit  was  brought  in  the  Nicholas  Cir- 
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cult  Court  by  Enoch  Smith  v.  Mitchell  Grimes,  &c. ,  by  which  action  he 
sought  ho  sell  forty-seven  acres  of  land  for  the  satisfaction  of  a  claim  due 
the  plaintiff  for  purchase  money.  This  suit  was  litigated  by  the  parties 
until  the  March  term,  1800.  During  this  litigation  the  plaintiff,  Enoch  Smith, 
■died  testate  in  the  State  of  Missouri,  and  appellant,  B.  W.  Boone,  was  in 
August,  1889,  appointed  administrator  with  the  w^iU  annexed  of  the  estate  of 
Enoch  Smith,  deceased,  and  the  action  was  regularly  revived  in  his  liame, 
And  prosecuted  by  him  to  judgment  in  the  March  term,  in  1890,  the  debt, 
interest  and  costs,  amoimting  at  that  time  to  something  like  $1,600,  and  the 
-court  adjudged  the  same  to  be  a  lien  upon  the  land,  and  on  the  14th  of  April, 
1890,  T.  J.  Glenn,  the  master  commissioner  of  the  Nicholas  Circuit  Court, 
sold  the  land  and  reported  to  the  court  that  he  had  sold  it  to  the  plaintiff, 
B.  W.  Boone,  at  the  price  of  11,335,  and  that  the  plaintiff  was  the  purchaser, 
and  that  he  did  not  take  any  bond  for  the  purchase  price.  The  report  was 
confirmed,  but  no  deed  was  ever  made  to  him  for  the  land,  nor  did  he  ever 
pay  anything  thereon  In  the  way  of  costs,  or  otherwise. 

On  March  17,  1891,  the  master  commissioner  was  directed  by  the  court  to 
■collect  from  the  plaintiff,  the  purchaser,  a  sufficient  amount  of  money  to  pay 
all  the  costs  of  the  proceedings,  and  In  response  to  that  order  the  commls* 
flloner,  on  the  19th  day  of  March,  18J^U,  flletl  his  report.  In  substance  stating 
that  the  land  was  sold  and  was  purchased  by  the  plaintiff  by  his  attorney, 
and  that  the  commissioner  was  Informed  that  the  purchaser,  the  plaintiff, 
had  no  fiinds  In  hands  with  which  to  pay  costs,  but  that  the  purchaser  was 
endeavoring  to  make  a  sale  of  the  land  to  enable  him  to  settle  up  the  whole 
matter  Incident  to  the  proceedings.  The  commissioner  filed  like  reports  No- 
vember 19,  1891;  March  24,  1892;  November  24,  1892,  he  reported  that  he  had 
been  informed  that  the  plaintiff  hml  sold  the  land  to  H.  C.  Wells.  On  Feb- 
ruary 14,  18S)3,  the  following  order  was  entt»red  In  the  action  of  Enoch  Smith 
V.  M.  Grimes,  &c, :  "On  motion  of  Ben  W.  Boone,  administrator,  purchaser 
of  the  tract  of  land  heretofore  sold  under  judgment  herein,  T.  J.  Glenn,  ' 
imister  commissioner,  is  directetl  to  convey  said  land  to  H,  C.  Wells,  to 
whom  said  B<x)ne  had  sold  it,  reserving  a  lien  on  the  land  in  the  deed  for 
price  thereof,  and  by  said  Wells  to  be  pjiid  to  said  Boone,  to  wit,  ffiOO,  one- 
half  pjiyable  2'Jth  day  of  April,  1893,  and  the  remainder  2f)th  day  of  October, 
1893.  Thereupon  the  stiid  Glenn  produced  In  open  court  and  acknowledged 
his  deed  as  commissioner,  conveying  said  land  to   said  Wells,  which  being 

exiimined,  Is  approved  and  ordered  to  be  certified  to  proper for  record. ' ' 

•    «    • 

It  appears  from  the  record  that  appellee,  H.  C.  Wells,  paid  his  first  note  of 
$300  and  Interest  to  Judge  W.  P.  Ross,  plaintiff's  attorney  In  that  action, 
and  that  Ross,  out  of  wild  fund,  paid  the  costs  of  that  action  to  the  clerk, 
sheriff,  commissioner,  etc.,  rest»rving  to  himself  a  fi^^  of  $75;  pjiid  H.  L. 
Stone,  att^irney  for  Enoch  Smith,  a  fee  of  $100,  and  paid  the  Iwilance  of  alxmt 
t3S  to  Kennedy  &  Kins<)lven,  attorneys  for  Caroline  Hayden.  Appellee  paid 
the  other  and  last  note  to  the  la.Kt-numeil  attorneys,  as  counsel  for  Caroline 
Hayden,  and  took  their  receipts  therefor. 

It  appears  fnmi  this  recortl  that  under  the  will  of  Enoch  Smith,  Caroline 
Hayden  was  a  devisee,  and  that  she,  prior  to  the  year  1893,  lnstitute<l  an 
action   In   the  Nicholas  Circuit  Court  aaralnst  Ben  W.  Boone,  administrator, 
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with  the  will  annexed  of  Enoch  Smith,  to  recover  the  amount  devised  to  her, 
and  that  Kennedy  &  Klnsolven  were  her  attorneys  in  this  action.  The  clerk: 
of  the  court  proves  the  records  of  this  action  to  have  been  lost  or  misplaced. 
On  the  d6th  day  of  April,  1901,  the  appellant  instituted  this  action  againstv 
the  appellee  i^  recover  the  forty-seven  acres  of  land  and  the  rents  thereon, 
from  1893  to  the  institution  of  the  action,  and  afterwards,  by  an  amendment, 
alleged  that  the  reports  by.  the  master  commissioner,  stating  that  he  was  en- 
deavoring to  sell  the  land  to  pay  the  costs,  were  made  without  his  knowledge 
or  consent,  or  without  any  authority  from  him,  and  the  order  of  court  pur- 
I>orting  to  have  been  made  on  his  motion,  in  which  it  is  stated  that  he  had 
sold  the  land  to  appellee  for  the  price  of  $(W0,  was  made  without  his  knowl- 
edge or  consent,  or  by  his  authority,  and  was  fraudulently  made  by  some- 
one unknown  to  him. 

The  appellant  in  his  deposition  swears  to  the  same  statements  that  he 
makes  in  his  petition,  and  in  addition  states  that  he  was  never  in  Nicholas 
county,  Kentucky,  in  his  lifetime ;  that  the  first  he  heard  of  Wells  being  in 
possession  of  th^  land  as  a  purchaser  was  in  the  year  1896,  and  that  he  had. 
never  received  as  much  as  a  dollar  of  the  purchase  money,  and  when  asked 
why  he  had  not  taken  steps  to  recover  the  land  before  April,  1891,  answered 
that  he  was  depending  upon  Judge  Ross,  his  attorney,  to  l(X)k  after  his  in- 
terests. It  further  appears  from  the  record  that  both  Judge  Koss  and  T.  J. 
Glenn,  the  master  commissioner,  had  died  prior  to  the  institution  of  apx)el- 
lant's  action.  Appellant  was  the  only  witness  who  testified  to  any  fact  sus- 
taining the  allegatipns  of  his  pleadings.  It  further  appears  from  the  record 
that  the  land  in  controversy,  at  the  time  appellee?  bought  it,  was  in  a  dilap- 
idated condition,  .with  no  building  of  any  kind  on  it,  the  fencing  on  and 
around  it  abp>it  all  destroyed ;  the  land  was  rolling  and  had  washed  inu> 
gullies,  and  Hs  value,  by  reason  thereof,  had  been  greatly  decreased.  The 
witnesses,  in>fizing  its  value,  varied  from  $400  to  $1,000. 

Considering  all  the  facts  and  circumstances  as  developed  by  this  record, 
namely,  that  appellant  never  was  In  Nicholas  county,  Kentucky,  in  his  life ; 
that  Judge  W.  P.  Boss  waa  his  attorney  and  bid  the  land  in  at  the  sale  for 
the  appellant,  and  it  Is  evident  that  Judge  Boss  gave  the  information  to  the 
commissioner,  from  which  he  reported  that  the  plaintiff  was  endeavoring  to 
sell  the  land  to  get  money  to  pay  the  costs,  and  from  whom  he  got  the  in- 
formation that  he  had  sold  the  land,  and  we  tire  satisfied  that  it  was  Boss 
who  prepared  the  order  directing  the  conveyance  of  the  land  to  the  appellee, 
and  the  fact  that  the  appellee  paid  all  the  purchase  money  in  the  year  1893, 
the  first  note  to  Boss  and  the  second  note  to  the  attorneys  for  Caroline  Hay- 
den,  who  had  sued  the  appellant,  the  fact  that  the  papers  in  that  suit  were 
lost  before  the  institution  of  this  action,  and  the  further  fact  that  his  attor- 
ney. Judge  Boss,  and  the  master  commissioner,  Glenn,  had  both  died  before 
the  institution  of  this  suit,  and  the  further  fact  that  the  appellant  admits 
that  he  was  informed  of  the  purchase  and  i30ssession  by  the  appellee  of  the 
land  in  controversy  for  five  years  before  the  institution  of  this  action,  and 
not  a  word  from  him  indicating  that  he  had  made  any  effort  to  ascertain  the 
facts  with  reference  to  appellee's  purchase  or  the  situation  prior  to  the  death. 
of  Boss  and  Glenn,  and  not  until  shortly  before  the  institution  of  this  action; 
and  the  fuither  fact  that  there  is  not  developed  in  this  reoord  any  evidence 
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or  any  circumstance  of  any  wrongdoing,  or  any  apparent  attempt  at  wrong- 
doing, or  sharp  practices  on  the  part  of  his  attorney,  Judge  Boss,  or  the  ap- 
pellee, or  on  the  part  of  any  person  connected  with  this  transaction,  we  are 
convinced  that  the  lower  court  did  right  in  dismissing  the  appellant's  peti- 
tion, and  that  there  is  not  siiificient  evidence  to  authorize  this  court  to  ad- 
judge that  the  order  of  court  directing  the  deed  to  be  made  to  appellee  was. 
obtained  by  fraud,  and  to  declare  it  a  nullity. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


ALLEN  V.  NEW  DOMAIN  OIL  AND  GAS  CO. 

(Filed  April  17,  1903— Not  to  be  reported.) 

Injunction— Cancellation  of  contract  for  lease  of  oil  and  gas  lands— Leases 
of  lands  for  oil  and  gas  privileges  were  taken  in  1891  and  transferred  to  ap- 
pellee. In  18VK5  the  appellee  filed  its  petition  against  appellant,  alleging  that 
appellant  was  taking  leases  of  gas  and  oil  privileges  on  some  of  the  same 
land  on  which  appellee  holds  leases,  and  was  giving  out  in  speeches  that  ap- 
pellee had  forfeited  its  leases,  and  an  injunction  against  api)ellant  was  prayed 
for.  The  petition,  as  amende<l,  alleged  that  it  had  complied  with  the  terms 
of  its  lease  by  drilling  the  necessary  test  wells,  and  not  having  found  oil  and 
gas  in  paying  quantities,  was  entitled  to  hold  said  leases  until  the  expiration 
thereof,  viz. ,  fifteen  years,  without  paying  anything  to  the  lessors.  A  de- 
murrer U)  the  pt'tition,  as  amended,  was  overruled  and  the  injunction 
gmnted,  from  which  this  appeal  Is  prost^cuted.  It  is  insisted  that  the  leases 
are  void  for  want  of  mutuality.  Held — That  the  general  rule  of  law  is  that 
to  enable  either  party  to  compel  a  specific  execution  the  contract  must  l)e 
mutually  binding  on  each.  There  are  some  exceptions  to  this  rule,  as  where 
the  party  not  lK>und  ijerforms  his  part  of  the  contnict.  As  appellee  has  fully 
complied  with  its  part  of  the  ccmtract  at  great  expense  to  itself  and  without 
Injury  to  the  lessors.  It  is  new  t(K)  late  for  appellant  to  contend  that  appellee 
is  not  bound  to  perform  its  part  of  the  contract.  This  proceeding  does  not 
affect  the  lesK<.rs  as  they  are  not  pai*ties  to  it,  and  this  judgment  can  only 
affect  the  appellant  in  his  improper  conduct  as  admitted  by  his  demurrer. 

James  Goble  for  appellant. 

W.  S.  Harkins  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunu. 

The  record,  or  that  part  of  it  necessary  to  be  considered  on  this  appeal, 
shows  that  during  the  y(\'ir  1891  about  500  land  owners  in  the  county  of 
Floyd,  in  this  State,  execiit*»d  and  delivered  lea.ses  of  the  oil  and  gas  priv- 
ileges under  their  n ^ix'ctive  lands  to  G.  H.  Dimick  and  L.  H.  Gonnley,  of 
Pittsburg,  Pa.  The  terms  and  conditions  of  the  leas*»s  being  similar,  we 
copy  such  iiarts  of  one  of  them  as  will  be  nec*'s.sary  to  elucidate  the  i.ssues 
involved : 

'*This  lease,  made  this  7th  day  cf  September,  A.  D. ,  1801,  bt^tween  Joel 
Allen,  of  the  county  of  Floyd,  and  Statv  of  Kentucky,  first  party,  to  Q.  H. 
Dimick  and  L.  H.  Gonnley,  of  Pltts])urg,  Pa.,  second  parties; 

*'Witnes8eth:  That  the  first  pjirty  grants  to  the  second  parties   the   solo 

vol.  24—137 
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right  to  produce  petroleum  and  natural  gas  from  the  following  named  tract 
of  land.     •    *    * 

"Speciflciillj' granting  to  the  second  parties  for  and  during  the  tenn  of 
fifteen  years,  from  this  date,  the  exclusive  rights  to  drill  and  operate  oil  and 
gas  wells;  to  lay  and  cperat^e  pipe  lines;  the  necessary  right  of  way  o\er  the 
premises;  the  use  of  enough  land  on  which  to  preserve  the  products  and  to 
*»rect  such  buildings  as  they  may  desire;  the  free  use  of  the  water,  if  found 
on  the  premises;  with  the  right  at  any  time  to  annul  this  l«is{^  hy  failing  to 
comply  with  its  t*»nns;  and  to  remove  all  machinery  and  fixtures  which  they 
may  have  placed  thereon ;  and  should  the  second  parties  find  a  paying  pro- 
duction of  oil  or  gas  on  said  land  during  said  term,  then  first  jjarty  agrees 
to  extend  this  lease  fn)m  year  to  3'e*ir,  as  long  as  said  production  C4:nitinues. 

"First  party  further  agrees  within  —  days  aftvr  the  discovery  of  oil  in 
paying  quantities  on  sfiid  land  to  make  the  second  iMirties  a  gocKi  and  suffi- 
cient d(HHl  of  the  (ul  and  gas  right  in  siiid  land,  for  which  said  second  jKirties 
shall  jMiy  first  party  the  sum  of dollai's  i)er  acre. 

"In  consideration  for  which  the  second  parties  tigree  as  follows: 

*'lst.  To  pay  the  sum  of  |1  in  hand,  the  n^ctipt  of  which  first  jiarty  hen»by 
acknowledges. 

"2d.  I'o  use  and  occupy  only  so  much  of  said  land  as  may  be  necessary  for 
the  purposes  thei-ein  granted. 

"3d.  To  commence  ojx^nitions  and  comjjlete  one  well  on  the  land  herein 
leased  within  two  years  after  finding  oil  in  paying  quantities  in  <me  of  the 
test  wells  named  inflow,  or  thereafter  pay  as  rent  to  first  party  10  cents  p^-r 
ncTi}  yearly  in  advance  until  such  well  is  completed,  or  until  sec-ond  i)artits 
t^lect  to  cancel  this  lease  by  nonpayment  of  siiid  rent. 

"4th.  To  deliver  to  first  party  in  pipe  lines,  free  of  charge,  one-tenth  of  all 
the  oil  they  may  produce  and  save  from  sai(,l  land. 

"5th.  To  pay  first  party  for  any  well  from  which  gas  is  market**d,  semi- 
annually in  advance,  the  sum  of  $100  for  each  pound  of  gas  pressure  per 
square  inch  shown  by  the  well  at  the  iK^ginning  of  each  six  months  while 
the  .^ale  of  gas  continues. 

"Hth.  To  jNiy  any  money  Ix'coming  due  to  flr.st  party  at  Preston bui^  in 
said  county. 

"7th.  Second  parties  agne  to  drill  and  comph^te  one  or  more  test  wells  to 
a  depth  of  (Mghteen  hundred  feet,  if  cil  or  gas  Is  not  found  In  paying  quan- 
tities at  a  less  depth,  and  KJiid  well  or  wells  sliall  lie  located  within  fifteen 
miles  of  Pivstonburg,  and  shall  Ik*  completed  within  eighteen  months  fr<;m 
the  date  hereof,  or  a  failuiv  so  to  do  shall  work  the  absolute  forfeiture  of 
this  lease. 

"First  imrty  reserves  all  timlier,  coal  and  other  minerals,  and  secimd 
jMirties  shall  only  ust»  enough  ground  for  the  privileges  alxive  name<l,  and 
i^hixll  have  no  railroad  right  or  us<'  of  Fait  water. 

"AH  rights  under  this  instrument  shall  accrue  to  the  heirs,  assigns  and 
other  legal  ivi)re.s(^ntJitives  of  each  pjirty  hereto. 

"In  witness  whereof,  etc." 

After  thi^se  leas(^s  were  taken  a  corporation  was  formcnl  under  the  laws  of 
Kentucky  and  under  thi'  name  of  the  appellee,  and  Biniick  and  Gonuley,  as 
jiuthorized  by  the  leases,  tnmsferred  and  assigned  each  and  all  the  least^^s  to 
this  appellee  corj^oration. 
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On  the  80th  day  of  |Septeinber,  189fi,  the  appellee  filed  its  petition  against 
sippellant  in  the  Floyd  Circuit  Court.  After  setting. forth  the  corporation 
4ind  all  the  leases,  in  substance  charged  that  the  apx)ellant,  M.  T.  Allen, 
without  any  right  and  against  the  will  [and  consent  of  appellee,  had  taken 
leases  upon  the  gas  and  oil  privileges  on  a  portion  of  the  same  lands  leased 
to  appellee,  and  was  without]  right  and  unli^>vfully  soliciting  others  of  the 
persons  named  as  lessors  of  appellee  to  'lease  the  oil  and  gas  privileges  on 
their  lands  to  him,  and  ifi  urging  and  persuading  them  to  believe  that  ap- 
pelltH^'s  leases  are  and  have  l)ecome  forfeited;  that  appellee,  in  order  to  re* 
move  the  leasees  of  appellant,  which  had  been  tjiken  subseciuent  to  its  leases, 
had  be<^n  compelled  to  institute  and  prost*cute  suits  to  remove  the  cloud  from 
Its  title,  and  that  the  apijeUant,  by  his  unauthorizwl  acts,  had  involved  ap- 
pellee in  vexatious  and  exix^usive  ^litigation,  and  unless  prevented  by  an 
ordtT  of  injunction,  would  continue  to  take  other  leaser^,  covering  api)ellee'8 
proivrty,  and  further  involving  it  in  other  expensive  and  a  wmtinued  series 
of  suits  in  order  to  protettt  its  property  in  the  leases  against  appellant's  un- 
lawful acts,  and  that  it  was  without  adequate  r«»medy  at  law  to  protect  itself 
against  the  unlawful  acts  of  appellant,  threateneil  and  comj)lained  of;  and 
that  api)ellant  was  in:^)lvtnt,  and  any  judgment  it  might  obtain  against  ap- 
pellant at  law  could  not  Ix^  collect^nl  for  the  reason  that  he  had  no  property 
Hubject  to  execution  or  choses  in  action  which  could  be  sui)jected  to  the 
Judgment,  or  any  judgment  against  him,  and  that  unless  appollant  be  pre- 
vented by  injunction  from  taking  and  procuring  other  leases  from  its  lessors 
that  great  and  irrepiira])le  injury  would  result  to  it.  The  other  necessary 
«nd  formal  allegations  to  ol)tain  an  injunction  were  nuule,  and  the  injunc- 
tion grant-etl  and  issued. 

The  appellant  answered,  putting  in  issue  all  the  material  allegations  of  th© 
petition,  *ind  attacked  the  validity  of  appi'llee's  leases.  Other  pleadings 
were  filed  by  the.  parties  until  issues  were  formed.  Many  depositions  were 
taken  by  the  parties  and'llled  in  the  action.  At  the  Septt*mlxT  term,  1900, 
the  acticm  wfw  called  for  trial.  The  appellant,  ])y  counsel,  withdrew  his 
pleadings,  and  filed  a  general  demurrer  to  the  petition.  Pending  thiB  demur- 
rer, app(»llee  filed  iui  auiended  jietition,  by  which  it  w«is  in  subsUiuce. alleged 
that  appellee  had  h\}}y,  kept  and  performed  the  covenants  and  undertakings 
Het  out  in  the  sevefalJenst^s  enumerate  in  its  petiti<m,  and  that  its  assign- 
ors, Dimick  and  (dormdey,  had  so  kept  and  performed  the  stim«^  that  the  test 
Avells  provideil'foi*' tind  mentionetl  in  the  Iwises  were  Ijegun  by  them  oner 
about  the  15th  day  of  May,  1892,  on  Kight  Beaver,  in  Floyd  coujitcr,  Ken- 
tucky, within  fifteen  miles  of  the  town  of  Prestonburg,  Ky.,  and  that  the 
drilling  thereof  was  pn)socuted  with^all  due  and  proper  diligence  to  a  greater 
depth  than  eighteen  hundred  feet,  within  fiftwMi  months  fi-om  thediite  of  th^ 
leases;  that  one  of  the  wells  was  drilled  and  completed  to  a  depth  of  2,248 
feet  on  DtHieml)er  2,  1892,  but  that  oil  in  piyiug  quantities  was  jiot  found  in 
this  well,  nor  any  or  all  the  wells  so  drilled;  that  in  an  effort  to  find  oil  In 
paying  quantities  the  appellee,  up  to  the  time  of  the  commencement  of  this 
action,  had  drilletl  various  wells  within  fifteen  miles  of  the  town  of  Preston- 
burg, to  wit,  about  thirty  wells^in  all  in  that  district,  most  of  them  within 
fifteen  miles  of  Prestonburg,  but  notjfinding  oil  in  paying  quantities  in  any 
or  all  of  them;  that  by  reason  of  not  having  found  oil  in  iwiyiug  quantities 
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In  any  or  all  of  the  wells  so  drilled,  the  leases  continued  in  force  without 
appellee  being  reqiiired  to  drill  a  well  upon  each  of  the  tracts  of  land  and 
without  being  required  to  pay  rental  thereon,  and  then  reiterated  the  alleged 
unlawful  and  wrongful  acts  of  appellant  in  his  attempt  to  induce  the  lessors 
of  appellee  to  attempt  to  break  their  lease  contract  and  to  place  subsequent 
leases  on  thu  same  property,  thereby  creating  a  cloud  on  apiiellee's  title  and 
putting  him  to  expense  of  litigation,  etc. 

Appellant  then  filed  a  demurrer  to  the  petition  and  amended  petition, 
which  the  court  overruled,  and  the  appellant  failing  to  plead  further,  the 
court  granted  appellee's  i)etiticn,  and  made  the  injunction  permanent.  The 
appellant  t(X)k  the  proper  exceptions,  and  is  here  on  appeal.  The  contract 
in  substance  and  effect  requireii  appellee  to  drill  and  complete  one  or  more 
test  wells  to  a  depth  of  1,800  feet,  if  oil  or  gas  should  not  be  found  in  paying 
quantities  at  a  less  depth,  and  said  well  or  wells  should  be  located  within 
fifteen  miles  of  Prestonburg,  and  to  \ye  completed  within  eighteen  months 
from  the  date  of  the  lease. .  A  failure  to  drill  these  test  wells  to  work  a  for- 
feiture of  the  lease.  If  oil  or  gas  should  be  found  in  paying  quantities  in  the 
test  well  or  welli?,  then  in  such  event  appellee  bound  itself  to  drill  a  well  on 
each  of  the  leased  premises  within  two  years  thereafter  or  pay  ei\ch  lessee  lO 
cents  ix»r  acre  yearly  in  advance. 

It  will  be  observetl  that  the  drilling  of  the  wells  on  each  of  the  leased 
premises  or  the  payment  of  10  cents  per  acre  in  a<lvance  was  upon  the  con- 
tingency that  oil  or  gas  in  paying  quantities  should  be  found  in  the  test 
wells.  It  is  stateil  in  the  petition  and  admitted  by  the  demurrer  that  the  test 
wells  were  drilleii  to  the  depth  and  within  the  time  required  by  the  contract, 
showing  a  compliance  with  the  contract  on  the  part  of  the  appellee.  Appel- 
lant contends  that  the  contract  is  void  becau.se  there  is  a  want  of  mutuality 
in  it,  beauise  the  appellee  is  not  bound  to  perfonn  its  part  of  the  contract. 
The  genenil  rule  of  law  is  that  to  enable  either  party  to  compel  a  specific 
executi(m  the  c^)ntraot  must  be  mutually  binding  on  each  each.  There  are 
Borne  exceptions  to  this  rule,  as  where  the  party  not  bound  performs  his  part 
of  the  contract. 

In  the  case  of  Friend  v.  Mallory,  48  S.  E. ,  114,  this  language  is  used:  ^  A 
contract  is  not  void  U)r  lack  of  mutuality  where  the  party  who  is  not  •x>und  has 
performed  the  conditions  of  the  contract."  It  appears  from  the  petition  and 
contract  that  appelUv  has  fully  complied  with  its  part  of  the  contract,  at 
great  expense  to  itself,  and  without  injury  to  the  lessors,  and  It  is  now  too 
late  for  appellant  to  contend  that  appellee  is  not  bound  to  perform  its  part  of 
the  contract.  It  further  apix»ars  from  the  petition  that  appellant  was  by  his 
conduct  and  acts  casting  a  cloud  upon  the  title  or  leases  of  appellee  by  his 
effort  to  obUiin  leti.ses  and  the  obtention  of  same,  and  was  causing  appellee  a 
multiplicity  of  suit.s,  vexatious  and  oppressive  litigation  and  irreparable  in- 
jury, and,  in  such  a  case,  injunction  was  the  proper  remedy,  as  has  been 
repeatedly  decided  by  this  court.  (Ellis  v.  Wren,  84  Ky.,  264;  Walker  v.  Les- 
lie, «)  Ky.,  642;    Hillnianv.    Hurley,   82Ky.,6a«.) 

Neither  the  judgment  of  the  lowor  court  nor  the  affirmance  hereof  can  have 
any  effect  on  the  lessors  for  the  roason  that  they  are  not  parties  to  this  pro- 
ceeding, and  the  judgment  of  the  lower  court  and  this  affirmance  can  only 
affect  the  appellant  in  his  improiier  conduct  as  admitted  by  his  demurrer. 

Wheivfore,  the  judgment  of  the  lower  court  is  affirmed 

Whole  court  sitting. 
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FOX  V.  WILLIS'  EX'OR. 
(Filed  April  17,  190a— Not  to  be  reported. ) 
Pirtle  &  Trabue,  Hazelrigg  &  Chenault  and  J.  T.  O'Neal  for  appellant. 
J.  L.  Clemmons  for  appellee. 

Appeal  from  Jeifferson  Circuit  Court,  Chancery  division. 
Judge  Nunn  delivered  the  following  response  to  petition  for  rehearing : 

The  appellant  asks  this  court  to  modify  the  opinion  herein  to  the  extent 
that  he  be  not  charged  the  $180,  the  amount  paid  to  J.  P.  Morton  Sc  Co. , 
4ind  the  amount  of  12,222.42,  apjtellant  claiming  that  he  has  paid  and  settled 
these  sums. 

We  have  again  examined  the  record,  and  find  that  appellant  is  mistaken. 
It  appears  from  the  record  that  Mrs.  Willis,  as  executrix,  jiaid  the  Morton  & 
Co.  claim.  Appellant  Is  mistaken  when  he  states  that  this  court  in  the 
•opinion  charged  him  with  12,222.42;  on  the  contrary,  he  is  credited  with  it, 
■and  properly  credited  as  shown  by  the  record  and  receipt  of  J.  L.  Clenunons. 
The  settlement  of  October  20,  1893,  and  the  deposition  of  Mr.  Fox,  in  answer 
to  question  41,  shew  that  Fox,  at  that  time,  was  indebted  to  Willis  in  the 
sum  of  14,707.04,  and  in  the  settlement  of  March  6,  1894,  Fox  paid  on  that 
debt  the  sum  of  92,222.42,  leaving  a  balance  due  on  that  matter  12,484.62, 
which  sum  is  charged  to  him  in  the  opinion.  Appellant  also  moves  the 
•oourt  to  adjudge  him  10  per  cent,  damages  on  $6,924.85,  the  amount  adjudged 
to  appellee  in  the  lower  court  and  alleged  to  have  been  withdrawn  by  her. 

We  are  not  aware  of  any  law  authorizing  this  court  on  the  reversal  of  a 
case  to  assess  such  damages.  If  appellee,  under  the  judgment  of  the  lower 
•court,  withdrew  from  the  court  the  sum  of  96,924.86  and  did  not  return  It, 
then  she  received  91*679.59  more  than  she  was  entitled  to  as  shown  by  the 
opinion  of  this  court,  and  on  the  return  of  this  case  the  lower  court  should 
•order  her  to  pay  into  court  the  sum  of  91,679.59,  with  6  per  cent,  interest  from 
the  time  she  received  it  until  she  pays  it. 


HENDRICKSON  v.  COMMONWEALTH. 

(Filed  April  17,  1903— Not  to  be  reported. ) 

Criminal  law— Evidence — Dying  declaration  —  Continuance  —  Appellant 
prosecutes  this  action  from  a  conviction  under  an  indictment  for  murder, 
and  insists  that  the  lower  court  erred  to  his  prt»judice  in  admitting  as  evi- 
-dence  the  statement  of  deceased  as  his  dying  declaration.  Held — That  said 
statement  was  properly  admitted  as  evidence,  although  the  original  memo- 
randum of  it  was  not  offered  in  evidence.  The  statement  written  out  and  • 
approved  and  signed  by  deceased  was  properly  admitted.  The  court  erred  to 
the  prejudice  of  apix^llant  in  refusing  to  grant  him  a  continuance  on  account 
of  the  absence  of  an  eyewitness  to  the  killing;  also  in  refusing  to  admit  the 
affidavit  as  to  the  evidence  of  the  abst^nt  witness  to  l)e  read  as  evidence. 

Smith  &  Ingram  and  E.  N.  Ingram  for  appellimt. 

C.  J.  Pratt  and  M,  R.  Todd  for  appelk^. 

Api)eal  from  Bell  Circuit  Court. 
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Opinion  of  the  court  by  Judge  O'Rear. 

Api>ellant  prosecutes  this  appeal  from  a  judgment  of  conviction  sentencing 
him  to  tvventy-one  years'  confinement  in  the  penitentiary  under  the  charge 
of  the  murder  of  William  Hendrickson.  Two  g^unds  are  relied  upon  for  re- 
versal. It  is  claimed  for  appellant  that  the  court  erred  in  admitting  the 
dying  declaration  of  the  deceased;  that  the  wounded  man,  when  he  made  the 
statement,  was  in  extremis,  and  was  conscious  of  the  fact,  and  made  his 
statement  under  such  circumstances  as  admitted  its  proof  in  this  case,  is  not 
questioned.  The  person  to  whom  the  statement  was  made  first  wrot*»  it  down 
SB  It  was  dictated  by  the  decedent,  using  a  lead  pencil.  Subsequently  he 
transcribed  the  paper  as  written  by  typewriting,  and  some  hours  afterwards 
returned  and  read  it  over  to  the  deceased,  who  assented  to  its  correctness^ 
and  signed  it  in  the  presence  of  att-esting  witnesses,  and  swore  to  it.  Appel- 
lant contends  that  the  original  paper,  the  one  written  with  the  lead  pencil^ 
should  have  been  used.  It  was  not  signed,  nor  was  it  read  over  to  the  party 
making  it.  The  court  is  of  opinion  that  the  typewritten  paper  adopted  by 
the  wounded  man  was  the  one,  and  the  only  one,  that  was  competent  as  the 
dying  declaration. 

The  witness  who  took  down  the  statement  also  testified  as  to  other  state- 
ments made  by  the  deceased,  not  included  in  the  writing,  but  made  about  or 
subsequent  to  the  time  of  the  drafting  of  the  paper,  and  made  under  the  cir- 
cumstances showing  a  sense  of  impending  dissolution  by  the  deceased.  This 
was  object*.'d  to,  but  we  are  of  opinion  that  it  was  likewise  competent.  A 
dying  declaration  need  not  be  in  writing.  It  need  not  be  made  at  one  time, 
or  to  the  same  witness.  Any  statement  of  the  deceased,  made  after  the  mor- 
tal injury  and  when  he  is  rational,  and  made  by  him  under  the  sens^  that 
death  is  imminent,  is  relevant  uix)n  the  trial  of  the  person  whom  he  accuses 
of  inflicting  his  injury.  The  statement  or  statements  made  niay  be  ppc»ved 
by  a  witness,  or  any  number  of  witnesses,  who  may  have  heard  them,  or  any 
of  them.  Appellant  shot  and  wounded  the  dtfceased  December  2i,  1901. 
Death  ensued  within  two  days. 

He  was  indicted  at  the  following  term.  The  Commonwealth  then  an- 
nounced ready  for  trial,  and  a  continutince  was  procunwl  by  appellant  be- 
cause of  the  absence  of  the  imrticular  witness,  Bev.  Jackson,  who  appears  t*> 
have  lieen  sii])p'i?nrted.  A  warrant  of  arri^st  wa^  dirtcfe  d  to  l>e  issiuni  again^«t 
the  witness  Jackson.  At  the  next  May  term  he  was  again  absent;  his 
recognizance  was  forfeited,  and  although  the  Conniionwvalth  announonl 
ready,  apix'llaiit  again  proeuivd  a  continuiince  ]>ecause  of  the  al:s<'nce  of  this 
witness,  and  an  alias  warrant  of  arrest  was  directed,  with  bail  liXvd  atl^^.S'**, 
The  next  term  of  the  court  was  in  October,  19<»2.  In  July  appellant  c^iustti 
a  warrant  of  arrest  to  Ix^  sent  t«)  thi*  sheriff  ul'  Clay  county,  which  is  allt'^d 
to  have  l)een  the  coiinly  of  the  n  sidt  iice  of  the  witness,  and  the  sherilff  rt- 
turned  it.  en(l«)rse(l  as  of  ^Mth  of  Se])tcnil>er,  19()2,  that  he  had  arrested  the 
witness,  IJev.  Jaeks'in,  aiidlhrit  he  had  escaped,  and  could  not  thert»after  le 
found. 

ApiK'llaiit  iiiiinediat.  ly,  so  It  is  st-ited  In  his  aflidMVit  for  a  continuancv 
filed  at  the  Oi'tolier  term,  had  other  attachments  issued  for  this  witness, 
whieh  wert'  i-eturned  not  exeeuted,  the  witness  not  being  found.  Bev.  Jack- 
son is  allez»'il  in  the  alUilavii  to  have  \)nni  an  eyewitness  to  the  killing.    Th»^ 
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materiality  of  his  evidence  is  obvious.  The  affidavit  for  the  continuance 
says  that  the  absent  witness  would  corroborate  the  evidence  of  appellant 
iipon  all  points.  In  view  of  the  fact  that  appellant  was  successfully  im- 
peached at  the  trial  which  followed  when  he  hml  testified  in  his  own  behalf 
makes  the  testimony  of  any.  other  eyewitness  for  him  of  double  imiwrtauce 
to  him.  The  court  refused  the  continuance*.  The  affidavit  as  to  what  this 
absent  witness  would  prove  was  not  admitted  as  the  deposition  of  the  ab- 
sentee. The  court  is  of  opinion  that  forcing  the  defendant  to  trial  under  the 
circumstances  witliout  admitting  the  statement  oi  the  absent  witness  was 
error. 

The  judgment  is  reverseil  and  the  cause  is  remanded,  with  directions  to 
award  appellant  a  new  trial. 


KIRBY  V.  SCOTT. 

(Filed  April  17,  1903— Not  to  be  reix)rted.) 

Forcible  entry — Evidence* — Instructions — A  person  who  enters  into  posses- 
sion of  a  largt*  tract  of  land  with  the  intention  of  taking  ix^ssest^ion  of  the 
whole  tract  may  maintain  a  writ  of  forcible  entry  agziinst  a  ))erson  interfer- 
ing with  said  ptrsaesj-ion.  In  a  precluding  of  this  nature  title  is  not  in  issue. 
The  only  question  to  be  determined  is  possession.  Title  papers  are  never 
competent  except  so  far  as  they  may  show  the  extent  of  possession.  The 
court  properlj'  instructetl  the  jurj'  in  tlie  case. 

S.  B.  Dlshman  and  D.  D.  Field  for  appellant. 

W.  B,  Dixon  and  Jas.  H.  Hazolrigg  for  api^ellt^. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  pn>Ci'ediiig  of  forcible  entry  was  instituted  by  appellee  against  apix^l- 
lant  l)efore  a  justic »  of  the  peaci*.  then  t!\ki  n  by  traverse  to  the  circuit  court, 
in  each  of  which  courts  judgment  went  against  appellant,  who  brings  the 
case  to  this  court  l)y  ai)peal. 

Appellee*,  by  a  writing  of  date  Februarj''  1,  l^KM),  l(\'istnl  of  John  S.  and 
Mary  D.  Weiitz,  for  the  year  lUOl,  l.ToS  acres  of  land  lying  in  Letcher  county, 
conipos(  d  of  a  numlx^r  of  adjoining  patents,  ])ur  the  wh(^le  of  the  leased 
])oundary  is  embraced  in  that  of  a  ;)l,000-acre  survey  iMitfntcd  to  one  W.  II. 
Xicholls  F('l)ruaiy  2S,  ls7i,  though  s<jnie  of  the  patetits  comprising  the  leased 
Ixumdaryan*  senior,  and  souie  <jf  them  junior,  in  date  to  tlie  Nicholls  patent. 
Included  in  the  Ijoundary  of  l.Trj.S  acres  and  also  in  tlie  Xicholls  patent  are 
two  small  adjcMuiiig  surveys,  cue  of  ^)2  acn'S,  ])alenied  to  the  wife  of  J.  J. 
Lewis,  a!id  the  otln  r  of  75  acres.  ])atented  in  the  name  <-f  Wilson  Kaleigh, 
but  lM)th  ])aTents  are  junior  in  date  to  the  Nicholls  jiateat.  A]i])ellee.  at  the 
time  of  the  is^.ial  of  the  writ  of  forcible  entry,  was  in  pijssession  of  the  l,7r)<S 
acres  leasj'd  by  liim  t.f  Wentz  and  wife,  by  actual  occupancy  of  some  of  the 
senior  and  some  of  tlie  juiiiur  patents  composing  it,  and  was  in  fact  then 
living  on  a  ])atent  included  in  th«»  leaded  Iniundaiy  wliich  wa?  ohh'r  thati  the 
Nicholls  patent,  a '1(1  in  achlition  he  iiad  inclos  hI  and  under  cultivation  n 
field  of  12  or  15  acr. .-  in  the  L;  wis  '.  rJ-acre  ])atent,  which  adjoins  the  Kaleigh 
75-acre  patent. 
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The  forcible  entry  complained  of  consisted  In  appellant's  building  and 
occupying  a  house  on  the  Kalelgh  patent  over  appellee's  objection.  Appel- 
lee testified  upon  the  trial  in  the  circuit  court  that  he  moved  upon  the  bound- 
ary contained  in  his  lease,  with  the  intention  of  taking  actual  possession 
of  the  whole  thereof,  and  that  such  was  in  fact  the  character  and  extent  of 
his  possession.  It  appears  that  the  lands  leased  by  appellee  of  Wentz  and 
wife  were  conveyed  the  latter  by  deeds,  one  from  J.  J.  Lewis  and  wife  and 
the  other  from  D.  M.  Collier,  both  deeds  being  of  record  in  the  office  of  the 
clerk  of  the  Letcher  County  Court.  These  deeds  are  referred  to  in  the  lease 
as  containing  the  boundaries  of  the  several  surveys  included  in  the  1,768 
acres,  and  both  were  introduced  on  the  trial  in  the  circuit  court  by  appellee 
to  show  the  boundary  of  the  leased  premises,  and  the  extent  of  his  posses- 
sion. Only  two  witnesses  were  introduced  on  the  trial  by  api>ellee,  himself 
and  J.  J.  Lewis,  the  latter  being  a  surveyor  of  considerable  skill.  No  evi- 
dence was  offered  by  appellant.  By  the  two  witnesses  named  the  following 
facts  were  established :  First,  that  appellee,  in  addition  to  his  actual  residence 
upon  the  1,758  acres  leased  by  him,  had  under  fence  and  in  cultivation  at 
the  time'  of  the  forcible  entry  complained  of  a  strip  of  13  or  15  acres, 
which,  though  a  part  of  his  leased  boundary,  is  outside  of  the  senior  patenttif 
biit  is  included  In  a  patent  issued  to  the  wife  of  J.  J.  Lewis  that  is  junior 
In  date  to  the  Nicholls  patent;  and,  second,  that  this  inclosure  is  likewtee  a 
part  of  a  strip  which  is  connected  with,  and  not  cut  off  from,  the  Wilson 
Baleigh  jmtent  by  any  of  the  senior  grants. 

So  far  as  the  record  shows  no  possession  is  held  by  any  one  imder  the 
Nicholls  patent,  and  the  act  of  appellee  in  inclosing  and  putting  in  cultiva- 
tion the  field  of  twelve  or  fifteen  acres,  in  the  interference  of  the  Lewis  92- 
acre  junior  survey,  with  the  Nicholls  84,(00-acre  senior  patent,  constituted, 
an  entry  upon  and  actual  possession  of  the  lap  or  conilict,  and  such  ientry 
gave  notice  in  fact,  and  at  once,  to  the  owner,  or  any  claimant  under  the 
Nicholls  patent,  that  so  much  of  that  ptvtent  as  lay  within  the  leased  boun- 
daiy  of  appellee  was  in  the  actual,  adverse  possession  of  the  latter.  In  such 
a  case  the  possession  acquired  was  not  limited  to  the  inclosure,  but  extended 
over  the  entire  boundary  claimed  by  him.  (Calk  v.  Lynn's  Heirs,  1  Marshall, 
346,  and  cases  therein  cited. ) 

Tested  by  the  rule  statetl,  appellee's  possession  must  be  regarded  as  actual, 
and  as  extending  over  the  whole  of  the  boundary  leased  by  him  of  Wentz 
and  wife,  including  the  litili^igh  76-{K^re  patent,  at  the  time  of  the  appellant's 
entry  thereon. 

But  in  Bush  v.  Coomer,  24  Ky.  Law  liep. ,  702,  yet  another  rule  has  b€*en 
announced  by  this  court  which  holds  that  the  junior  patentee  is  not  required 
to  entc'i*  on  the  lap  of  the  conflicting  ptitents  in  order  to  maintain  a  proceed- 
ing of  foivible  entry  figainst  a  jstnmgerto  the  senior  title.  Coomer,  as  lessee 
of  Thomas  Turner  and  othei*s,  wa.s  in  possession  of  a  large  tract  of  land  in 
Wolfe  county.  Bush,  as  le.ssee  of  the  Kentucky  Union  Co.,  entered  iipun  a 
part  of  this  land  ami  be^jjan  building  a  house.  Coomer,  by  pr(X>eedintg  of 
foreihh^  entry  in  a  justice's  court  sought  to  oust  him.  Judgment  went  In 
Cooiner's  fjivor  in  })oth  the  justice's  and  circuit  courts,  and  Bush  thereupcwi 
npix'jiled  the  case  to  this  court.  In  jMissing  upon  the  question  of  law  ruicl 
fact    presented  by  the  apjx'al    the  court  said:  "It  was  shown  that  then?  wer^ 
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about  10,000  acres  In  the  boiindary  on  which  Cooiner  lived,  and  that  he  lived 
'Within  the  John  Caman  patent  under  which  his  lessors  claimed.  It  was 
also  shown  that  Bush  entered  within  the  Sara  Yoiing  patent  under  which  it 
Is  said  that  his  lessors  claimed,  and  it  is  insists  that  a  settlement  within 
the  Caman  patent  outside  the  lap  did  not  give  Coomer  possession  of  any 
land  within  the  older  patent  of  Young.  On  this  ground  it  is  earnestly 
•claimed  that  the  verdict  is  against  the  evidence.  The  court  refused  to  allow 
appellant  to  read  in  evidence  title  papers  of  his  lessors,  and  of  this  earnest 
complaint  is  also  made.  These  two  objections  will  be  disposed  of  together. 
In  a  proceeding  of  this  character  title  is  not  in  issue.  The  only  question 
to  be  determined  is  possession.  Title  papers  are  never  competent  except  so 
far  as  they  may  show  the  extent  of  possession.  Appellant  did  not  connect 
himself  with  the  Young  patent.  He  offered  a  deed  from  Young,  the  pat- 
entee, to  Charles  Van  Couver;  also  a  deed  from  Sylvanus  Shumway  to 
Thomas  Duckham.  But  Shumway  was  in  no  way  connected  with  Charles 
Van  Couver.  He  also  offered  to  read  a  copy  of  a  deed  from  Thomas  Duck- 
ham,  as  guardian  for  his  son  Samuel,  in  whom  the  title  had  been  previously 
Tested,  but  there  is  no  authority  in  a  guardian  to  make  a  conveyance  of  the 
land  of  his  infant  ward.  The  court,  therefore,  properly  refused  to  allow  the 
other  deeds  to  be  read,  for  no  connection  was  shown  with  the  patentee. 
And  while  a  settlement  under  a  jimior  patent  will  not  give  possession  as 
against  an  older  patent  where  the  settlement  is  without  the  lap,  this  prin- 
■ciple  has  no  application  to  strangers  to  the  title,  but  is  only  for  the  benefit 
of  the  holders  of  the  older  title.  The  extent,  therefore,  of  Coomer's  posses- 
flion  was  not  affect-ed  by  the  fact  that  his  settlement  was  without  the  Young 
Intent." 

In  the  case  at  bar  nothing  appears  in  the  evidence  to  connect  appellant 
with  the  XichoUs  patent,  nor  does  it  appear  that  he  was  claiming  to  hold 
the  survey  ui>on  which  he  entt^red  by  virtue  of  the  NichoUs  patent.  He  has 
not  attempted  to  show  any  right  of  possession  to  the  land  in  controversy 
either  as  owner  or  lessee.  It  is  true  that  there  is  in  the  bill  of  evidence  a 
statement  from  appellee  that  appellant  informed  him  when  ortlered  to  betake 
himself  from  the  land  in  controversy,  that  he  (appellant)  *  was  building  a 
house,  and  had  leased  it  from  Altemus  &  Co.,"  but  no  evidence  was  intro- 
duced to  prove  that  Altemus  &  Co.  are  the  owne^^^  or  claimant's  of  the  land 
covered  by  the  Nlcholls  patent,  or  any  part  thenH)f.  Appt^llant  was  a  mere 
stranger  to  the  title,  and  nothing  more,  so  the  rule  announced  in  the  case  of 
Bush  V.  Coomer,  supra,  applies  to  the  facts  of  this  case  like  the  fit  of  a  fflove. 
And,  according  to  that  rule,  the  mere  fact  that  apix'lli'e  lived  within  his 
leased  boumlary  was  all  that  was  necess<iry  to  entitle  him  t^j  recover  as 
again.st  apin^lliint,  in  the  matter  of  the  forcible  ontiy  complaimHi  of.  It, 
therefore,  follows  that  the  lower  court  did  not  err  in  refusing  the  pt^remp- 
tory  in.struction  asked  for  by  the  apiK'lhint. 

We  are  further  of  opinion  that  the  instruction  pivi  n  ])y  the  lower  court  to 
the  juiy  was  fret*  from  error,  as  it  in  simple  and  apt  liinpuajfe  told  them 
that  if  they  Ix'lieved  from  the  evidence  that  apix'llee  was  in  actual  possess- 
sion  of  th**  hind  drseri])ed  in  the  warrant  of  forei]>le  entiy  at  the  time  that 
appellant  entei*ed  on  wiid  land.  aTid  that  sfiid  entry  was  without  th«»  (Hnisent 
of  the  appellee,  they  should  find  appellant  guilty  of  the  for(!i])le  (»ntry  com- 
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plaiiMHl'of  in  the  wamint;  othetwise,  that  they  should  find  for  the  appellant. 
As  there  was  no  question  under  the  evidence  an  to  the  appellee *s  actual  poe- 
HesHion  of  the  lK)uiidary  of  land  leased  by  hini  of  Wentz,  including  the  75- 
acre  Raleigh  patent,  there  was  nothing  for  the  jury  to  do  but  to  find  the  ap- 
I)ellant  guilty  of  the  forcible  entry  complained  of,  which  they  did,  as  shown 
by  the  verdict  returned  by  them. 
Finding  no  error  in  the  judgment  appealed  from  the  same  is  affirmed. 


OWENSBORO,  FALLS    OF    ROUGH   &    GREKN  RIVER   R.  R.  CO.  v. 

COMMONWEALTH. 

(Filed  April  17,  1903— Not  to  be  reported,) 

Railroads — Taxation — Assessment — This  appeal  Involves  the  validity  of  an 
asHessment  of  appellant  for  taxation  for  the  years  1890  and  1HJ)1.  ap|)e]lant 
contending  that  the  report  as  to  the  valuation  of  said  property  was  made  to 
the  niilnvul  commi.^^sion  for  thOse  years  only  for  statistical  and  not  for  taxa- 
tion pin'pos**s.  Held — Tluit  there  was  a  substantial  compliance  with  the 
statut*»  as  to  asstssment  of  niilroad  property. 

Walker  &  SlacU,  D.  W.  Lindsey,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for 
appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  Instituted  by  the  Commonwealth  of  Kentucky  in  Sei)teni- 
ber,  1892,  against  the  Owcnsbt^ro,  Falls  of  Rough  <S:  Green  River  R.  R,  Co. 
to  ivcover  t:ixes  alleged  to  be  due  by  the  CLunpnny  for  the  years  18S9,  189 J  and 
1891.  Th(»  trial  court  adjudged  the  railroad  company  exempt  fn)m  taxation 
under  the  act  of  May  5,  1884,  for  flvi*  years  fn)m  the  date  of  the  Ix'giniiing  of 
the  construction  of  the  road,  which  was  in  Docemlx'^,  1888.  The  judgment 
was  reverst»d  by  this  court  in  an  opinitm  filed  Oct<)l)er  2ft,  1893  (15  Ky.  Law 
'Rep.,  419).  the  court  holding  that  the  act  of  May,  1884.  had  Ix-en  repeale<l 
by  the  act  of  May,  iSHii,  known  as  the  Hewitt  Revt  nue  Bill,  as  to  all  nwds. 
the  cimstruction  of  which  was  Vn^gun  sul  s.qucnt  to  the  date  when  that  act 
took  efTi  ct.  and  tlie  eausi*  renmnded  to  tlie  lower  court  for  a  trial  upon  its 
merlt.s.  Substantially  the  ofily  ground  relied  on  to  cscnpe  liability  by  the 
compnny  is  that  tli(  re  had  luvn  no  valid  assessment  by  the  railroad  cim)- 
mission  (jf  Kentucky  <5f  the  pn)pv'rty  of  the  company  prior  to  the  institution 
of  this  suit.  The  Tri:il  judjxt^  lu'ld  the  coiii]):i!iy  li-ible  for  the  taxes  sought  to 
be  recovered  for  tlie  yenr.s  IMK>  and  1S91.  flndifig  from  the  evid<  nee  as  a  mat- 
ter (  f  fjier.  lii'-;t.  "'Ihat  during  the  ix'riod  for  which  taxation  for  I88i)  was  due 
and  p:iy:il)le  the  deteudiint  hnd  not  e;nni)l(ned  its  miln)ad,  and  consequently 
did  not  own  and  o])i'r.u-e  a  railr.ind  wiiiiin  the  meaning  of  tht'  statute*;" 
st'coiid,  "iliat  diirln-i  i!i'»  years  is' 0  and  1N;?I  Triph'tt,  who  was  nmnagi*r  of 
the  civ  fenda-it  e  mm) -.'ly  iV  in  Oct.b^r.  Issvi,  to  November.  1891,  did  make  to 
the  railr>'ad  e<,i:iK  i-^  !■  fiim--.:;  re;;  ,r..  wMc'i  he  inliTided  f<jr  statist ic^il  purp<»ses. 
a!ul  f>pt  for  a.—.  -  iv  ■•.  .).r,;  »•  .  :  a.i;]  .'^u  l!^is  report  was  ht»f(^re  the  niilnwd 
eomini-  -.i<  te-r    a-td    mide   i\\c  h.:i  i;-  cf  ,\i\   action    l)V  them,  which  became  a 
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record  in  the  auditor's  oflEloe;"  and  from  these  facts^  found  rts  a  matter  of 
law  that  the  defendant  was  liable  for  taxes  for  the  years  1890  and  1891  upon 
the  assessment  so  made,  and  rendered  judgii>ent  therefor,  and  the  company 
has  again  appealed. 

Plaintiff  introduced  as  a  witness  the  then  auditor  of  the  State,  who  testi- 
fied that  the  recx)rds  of  the  assessments  made  by  the  railroad  commissioners 
for  the  years  1890  and  1891,  which  constituted  a  part  of  the  records  of  the  aud- 
itor's office,  contained  the  following  written  memoranda  which  was  signed 
by  each  of  the  then  acting  railroad  commissioners  of  the  Statie : 

"Owensboi-o  &  Falls  of  Rough  K.  R.  State  of  Kentucky.  Twenty-six 
miles  at  $10,000  per  mile,  $230,000.  Davis  county  eighteen  miles  at  |10,00O 
per  mile,  $180,000.     Ohio  county  eight  miles  at  $10,000,  $S0,000. " 

And  that  the  following  certificate  was  appended  to  this  valuation: 

' '  Commonwealth  of  Kentucky, 

"Oitice  of  the  Railroad  Commission, 

■  "Frankfort,  Ky.,  November  14,  1890. 

"The  undersigned  board  of  commissioners,  acting  under  an- act,  entitled  'An 
act  to  prescribe  the  uiode  of  ascertaining  the  value  of  railroads  and  for  taxing 
same,'  approved  April  3,  I8'i8;  and  an  act,  entitled  an  Act  to  amend  an  act, 
entitled  an  act  to  prescribe  the  mode  of  ascertaining  the  value  of  property  of 
railroad  companies  and  for  taxing. sanie,' approved  April  19,  1882,  hereby 
certify  that  the  foregoing  ptiges,.  from,  page  178  to  the  l^eglnning  of  this  cer- 
tificate, embrace  the  valuation  of  property  of  companies  owning  railroads, 
subject  to  taxation  In  the  Stat«  of  Kentucky,  and  the  flguri^s  set  opposite  the 
names  of  counties  cities  and  Incorpor.ited  towns  show  the  Valuation  of 
property  within  same  subject  to  taxfition.  Said  valuation  Includes  the 
sidings  and  rolling  stock. " 

That  a  similar  certificate  appears  In  the  record  of  18'J1  assessments,  and 
similarly  certified  by  the  railroad  commissioners,  and  Robert  S.  Triplett, 
who  was  the  general  manuger  of  the  appellant  corporation  during  this 
IJeriod,  testifies  that  he  made  the  r.^port  n»qulred  by  the  statute*  to  the  rail- 
road comml.ssioner  of  Kentucky  fur  each  of  thesL^  years  ujwn  printed  blanks 
furnlshetl  to  him  for  that  purpose  l)y  the  auditor  of  public  accounts  for 
statistical  purposj-s,  as  he  suppostnl  that  company  was  exempt  from  taxation 
during  this  pi*riod  under  the  act  of  1SS4.  These  rei)()rts  were  laid  bt»fore  the 
railroad  conuni.Kj-ioners,  and  that  Ijoard  made  their  finding  of  the  length  of 
the  defen(bint's  road  and  its  valuation  ixt  mile  therefrom.  As  was  properly 
said  In  the  opinion  rendert^d  l)y  the  trial  court,  "It  can  not  Ije  assumed  that 
these  ollicers  would  rt'ixjrt  a  fact  as  true  for  statistical  x)uriK).ses  which  would 
not  lx»  true  for  purposes  of  taxatitm,  nor  can  it  be  tissumed  that  Triplett,  in 
making  his  ivijort,  would  have  flxt'd  the  valuation  of  the  road  lower  for 
taxation  than  its  actual  value.  If  the  raihvjad  was  worth  110, 000  for  statistical 
purpose's,  It  wa.s  worth  $1(),0(M)  lor  purpos-'s  of  taxation.'' 

Section  1  of  article  li  of  cliapr  »r  9:2  oi  Xhv  (T^'ueral  Statutes  jjrovides  that: 
"The  chief  otlicer  of  eacli  railroad  coniixaiiy  owning  a  railroad  line,  in 
whole  or  in  i«irt,  in  this  .State  shall,  on  or  Ix'fcuv  the  Lst  day  of  Septenil)er  of 
each  year,  n'port  to  tin*  audit. )r  of  public  accounts  the  Icn^tii  of  such  road, 
with  its  avera:?*'  value  p.^r  niil..^  aii:l  all  o;h.T  pi-nptTty  bi»li;nging  to  the  com- 
pany. 
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"Section  3.  The  auditor  shall  lay  these  reportB  before  the  railroad  commls- 
^lohers,  whose  duty  it  is  to  examine  such  reports,  and  If  either  too  high  or 
too  low,  to  correct  and  equalize  such  valuation. 

*' Section  4.  The  same  rate  of  taxation  for  State  purposes  which  is  or  may 
"be  levied  on  other  real  estate  shall  be  levied  on  the  value  so  found  by  the  rail- 
road commissioners  upon  the  rolling  stock  and  real  estate  of  each  railroad 
<5ompany. " 

There  is  no  pretense  that  appellant  has  ever  paid  any  taxes  to  the  State  for 
■either  of  these  years,  and  we  have  reached  the  conclusion  that  the  assess- 
ments shown  upon  the  hooks  of  the  railroad  commission  are  a  substantial 
■compliance  with  the  requirements  of  the  statute,  and  the  judgment  appealed 
from  is  affirmed. 


LYNCH  V.  COMMONWEALTH. 

(Filed  April  17,  1903. ) 

Office  and  officer— Misfeasance  of  jailer— Instructions— Appellant,  jailer  of 
"Estill  county,  prosecutes  this  appeal  from  a  judgment  of  conviction  for  will- 
ful neglect  of  duty,  Imposing  a  fine  of  $100  and  rdmoval  from  office.  The 
proof  showed  that  a  prisoner  under  sentence  of  confinement  for  100  days  was 
permitted  by  the  jailer  under  order  from  the  county  judge  to  visit  his  family 
on  several  occasions.  Held — That  appellant  was  guilty  of  a  violation  of  duty 
imposed  by  section  2236,  Kentucky  Statutes,  and  the  court  properly  gave  the 
jury  an  instruction  authorizing  them  to  convict,  under  section  3748,  Ken- 
tucky Statut<?s,  Imposing  the  severe  penalty  of  removal  from  office  In  addi- 
tion to  a  fine  for  a  willful  and  intentional  violation  of  duty.  The  court  erred 
to  the  prejudice  of  appellant  in  falling  to  give  an  instruction  undeir  section 
1389,  Kentucky  Statutes,  authorizing  a  conviction  for  mere  negligence  in  the 
-discharge  of  official  duty  which  imposes  a  penalty  less  than  removal  from 
•office.  The  offense  was  evidently  not  committed  willfully,  but  was  due  to 
ignorance  and  the  belief  that  the  county  judge  had  authority  to  control  him 
In  the  matt-er. 

Bidden  &  Biddell  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appc»llee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the   court  by  Chief  Justice  Bumam. 

The  appellant,  J.  Sidney  Lynch,  jailer  of  Estill  county,  was  indicted  for 
*' willful  neglect  in  the  discharge  of  his  official  duty,'*  and  was  by  the  ver- 
dict of  a  jury  found  guilty,  and  his  fine  fixed  at  f  100,  and  In  the  judgment 
renden?d  pursuant  thereto  his  olTice  as  jailer  of  Estill  county  was  adjudged 
vacant,  and  he  has  appt\aled  to  this  court. 

The  Indictment  charges  that  *' the  appellant,  while  a<;ting  as  jailer  of  Estill 
county,  did  unlawfully  and  willfully  and  corruptly  allow  William  Bellls, 
who  was  at  thjit  tinie  confined  in  jail  on  a  fine  from  the  Estill  Circuit  Court, 
to  go  to  his  home  and  such  other  yjlaops  as  said  Bellls  desired;  and  unlaw- 
fully, willfully.  corni7)tly  refused  to  keep  the  said  Bellis  confined  in  jail 
iiiuler  said  judiruieut,  wh^n  it  was  the  duty  of  said  defendant  Lynch,  as 
jailtT  afon^snid.  to  keep  the  s;iid  Btdlis  confln(»d  In  jail." 

It  appi'ars  froui  the  tesrinir.ny  that  Bellis  had  been  committed  to  the  ci:8- 
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tody  of  *  the  appellant  a^  jailer  of  Estill  county  under  an  order  of  the  Estill 
Circuit  Court,  to  remain  in  confinement  for  100  days ;  that  during  his  con- 
finement a  member  of  his  family  became  sick,  and  that  he  asked  appellant 
to  allow  him  to  go  home  to  see  his  family,  but  that  appellant  refused  his  re- 
quest, but  agreed  that  if  the  county  judge  would  consent  that  he  would  i>er- 
mit  him  to  do  so;  and  that  upon  application  to  him,  the  county  judge  eon- 
sented  for  the  jailer  to  permit  him  to  do  so;  and  that  he  subsequently  went 
home  every  Saturday  afternoon  during  his  term  of  imprisonment,  returning 
on  Sunday  af tt>rnoon ;  that  he  remained  in  jail  the  full  number  of  days  re- 
quired by  the  judgment,  the  time  he  was  absent  therefrom  being  deducted, 
and  he  otherwise  performed  the  sentence  of  the  circuit  court.  It  was  the 
defendant's  duty  as  jailer  of  Estill  county  to  r<^ceive  and  keep  all  persons  in 
the  jail,  lawfully  committed  thereto,  until  tliey  were  lawfully  released.  (Sec- 
tion 2228  of  the  Kentucky  Statutes. )  And  it  was  a  violation  of  his  official 
duty  for  him  to  have  permitted  a  prisoner  committed  to  jail  to  have  left  for 
any  purpose  at  the  direction  of  the  county  judge,  who  had  no  authority  in 
the  premises.  Section  3748  of  the  Kentucky  Statutes  provides:  "Judges  of 
the  county  court,  justices  of  the  pence,  sheriffs,  coroners,  surveyors,  jailers, 
assessors,  county  attorneys,  constables,  shall  be  subject  to  indictment  in  the 
county  in  which  they  reside  for  misfeasance  and  malfeasance  in  office,  will- 
ful neglect  in  the  dlfoharge  of  official  duties,  and  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  1100  nor  mor^  than  11,000,  and  upon  such  con- 
viction the  office  held  by  such  person  shall  become  vacant,  and  the  judgment 
of  conviction  shall  so  recite." 

And  8tcti(m  1339  of  the  Kentucky  Statutes  provides  that:  "If  any  jailer, 
officer  or  guard  negligently  suffer  or  permit  any  person,  convicted  of  or 
chargei  with  a  public  offense,  to  escape,  *  *  *  he  shall  be  fined  not  less- 
than  $100,  nor  more  than  1500,  or  confined  in  the  county  jail  not  less  than 
one  nor  moris  than  six  months,  or  both. ' ' 

Whilst  the  indictment  and  instruction  in  this  casi  were  drawn  under  sec- 
tion 3748  of  the  Kentucky  Statutes,  it  Is  evident  that  the  averments  of  the 
indictment  are  sufficiently  broad  to  have  authorized  an  instruction  submit- 
ting to  the  jury  the  questitm  of  defendant's  guilt  under  section  1339  as  well. 

Section  3748  looks  to  the  punishment  of  a  public  official  for  willful  neglect 
in  the  discharge  of  his  official  duties,  and  to  constitute  this  crime  an  inten- 
tion on  the  part  of  the  officer  to  do  a  wrong  is  one  of  the  fundamental  and 
essential  ingredients.  The  act'  nmst  be  dime  by  the  officer  "mnlo  anlmo,'^ 
and  not  through  mere  ignorance,  inadvert^^nce  or  misttike.  (Hawk  P.  C. , 
254;  Bishop's  New  Criminal  Liiw,  chapter  'do.)  Whilst  section  1339  pro- 
vides a  punishment  for  mere  negligence  in  the  discharge  of  official  duty  In 
permitting  a  priscmer  convicted  of  a  public  offense  to  escape,  either  wholly  or 
partially,  the  pemvlty  denouncetl  by  the  judgment  of  conviction,  to  consti- 
tute this  offense,  it  is  not  necessary  that  the  officer  should  have  designed  or 
Intended  that  the  prisoner  committed  to  his  care  sh<mld  escape  or  evade, 
either  in  whole  or  part,  the  judgment  of  conviction.  The  two  st^ctions  quoted 
supra  clearly  illustrate  the  difference  in  character  of  these  two  offenses  by  a 
public  official,  and  provide  a  diffeivnt  punishment.  If  a  public  officer  will- 
fully or  inttmtlonally  disn^gards  a  duty^iniposeti  upon  him  by  law,  in  addi- 
tion to  the  fine  imposed  by  the  statute,  he  forfeits  his  office.     But  if  the  act 
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is  only  one  of  mere  negligence,  Ignorance  or  Inadvertence,  a  less  severe  pun- 
ishment is  imposed. 

The  testimony  does  not  show  a  willful  disregard  of  official  duty  by  appel- 
lant. Undoubtedly  he  violated  the  law  in  permitting  Bell  is  to  leave  the  jail 
for  any  purpose, 'but  his  conduct  seems  to  have  l)een  due  to  ignorance  and 
the  belief  that  the  county  judge  had  authority  to  control  him  in  the  matter. 
But  his  ignorance  of  the  law  was  due  to  his  own  negligence,  and  does  not 
excuse  the  offense;  but  it  seems  to  us  to  be  covered  by  section  1339 of  the 
Kentucky  Statutes,  instead  of  section  8748,  and  the  jury  should  have  lieen  in- 
structed under  this  section  as  well  as  under  section  3748. 

For  reasons  indicat4:»d  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opiniDU. 


BUSH  V.  LOUISVILLE  TRUST  CO.,  &c. 
(Filtd  April  2?,  1903— Not  to  bd  report-d. ) 

Judgment — Pleading — (hosts' — H.  executed  seven  promissory  notes  to  appel- 
lee, and  to  st^cun^  same  executed  a  mortgage  on  certain  real  estate.  Subse- 
quently he  sold  and  conveyed  the  property  to  C,  who  agreied  to  pay  the 
mortgage  debt,  and  C.  sold  and  conveyed  same  to  appellant.  An  action  was 
brought  on  said  notes  and  the  lien  sought  to  beenforceti  on  the  property,  and 
-a,  personal  judgment  was  sought  against  appellant.-  A  judgment  enforcing 
the  lien,  also  a  pers(mal  judgment  against  appellant,  were  rendered  by  de- 
fault. This  appeal  seeks  to  rt^vei*se  the  persoiml  judgment  on  the  ground 
that  the  petition  is  insufficient  t^^  authorize  a  personal  judgment,  it  being 
alleged  that  the  deed  to  appellant  had  not  lx?en  recorded  and  plaintiff  was 
ignorant  of  its  c(»ntents,  but  that  by  reason  of  the  figreement  made  in  said 
deed  appellant  was  liable  for  the  debt.  Held— That  the  petition  is  insuffi- 
cient t;o  support  a  personal  judgJiient,  but  apix»llant  having  failed  to  file  a 
demurrer  he  is  liable  for  the  costs  on  appeal  under  section  93,  subsection  2, 
Civil  CiKle  of  Practice. 
Simrall  &  D(K3lan  for  appellant. 

W.  W.  &  J.  li.  Watts  for  appelhv  Loui.sville  Trust  Co. 
W.  W.  Thum  for  Joseph  Hiiffaker. 
H.  L.  Stone  for  appellee  City  of  Louisville. 
T.  W.  Bullitt  for  appellee  Fidelity  Trust  and  Safety  Vault  Co. 
Appeal  fnmi  Jeffei>ion  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  I'aynter. 

Joseph  Huflfaker  executed  si»ven  promissory  notes  for  foOO  each  to  the  ap- 
pellee, Louisville  Trust  Co.,  and  to  s.curv*  which  he  exwuted  a  mortgage  on 
certain  ival  estat<\  Sul)se<iuently  he  sold  and  conveyed  the  property  to  D, 
E.  Caulton.  By  the  terms  of  the  dei'd  Caul  ton  agreed  to  piiy  the  debt  due  the 
trust  company.  Afterwaitbi  Caiilt  )n  conveyed  the  property  to  the  appellant, 
Bush.  This  acti(m  was  institutc'd  by  the  appellee,  Louisville  Trust  Go. ,  in 
which  it  sought  a  perscmal  judgnu  nt  against  Huffaker,  Caultcm  and  Bush, 
and  the  siile  of  the  proi)erty  to  .siitisfy  the  mortgage  debt  and  other  debts 
against  the  property.  The  i-i^cord  shows  that  the  court  properly  entered  a 
judgment  enforcing  the  lien  ui)«)n  the  property  to  satisfy  the  debts  against 
it.  The  judgment  was  rendend  by  default. 
The  apiK'Uant  seeks  to  ivvcrse  the  personal  judgment  against  him  upon  the 


GRUBBS  V.  PENCE.  2183 

$^und  that  the  petition  did  not  aver  facts  which  authorized  the  court  to 
Tender  it.  The  averments  which  were  made  as  a  basis  for  the  personal  judg- 
ment against  him  are  as  follows:  '*Plaiutiflf  says  that  thereafter,  as  plaintiff 
is  Informed  and  believes,  the  defendant,  Caulton,  made,  executed  and  dellv- 
^ered  a  deed  transferring  and  conveying  stud  property  to  the  defendant,  W. 
P.  D.  Bush;  that  said  deed  iaa  notijeen  reconled  and  plaintiff  is  not  advised 
as  to  the  terms  tliereof ;  that  by  reason  of  an  agreement  of  said  Bush,  made 
in  said  dee<l,  he  is  also  liable  for  the  debt  due  pL'iintiff  as  set  up  herein.'' 

It  will  be  observed  that  It  is  averred  that  the  deed  to  Bush  has  not  l^een 
recorded;  that  plaintiff  is  ignorant  of  its  terms,  and  that  by  reason  of  an 
agreement  of  said  Bush,  made  In  said  deiHl,  he  Is  also  liable  for  the  debt  due 
the  plaintiff.  The  plaintiff  not  only  falls  to  set  out  the  terms  of  the  deed 
which  would  show  that  Bush  was  p<»i'somilly  liable  for  the  dt  bt  due  him, 
but  siiys  that  It  Is  ignomut  of  the  terms  Of  the  deed.  The  averment  which 
follows  is  .«lmply  a  conclusion  of  the  plemler,  not  the  stfitenient  of  the  t-erms 
of  the  tigreenient  which  would  make  Bush  personally  liable  for  the  debt. 
When  all  the  averments  are  taken  together  they  sliow  that  the  phiintlff  did 
not  even  know  what.  If  any,  agn^uient  Bush  hml  made  with  reference  to 
the  piiyment  of  plaintiff's  de!)t.  The  phiintlff  was  not  entitled  to  a  personal 
judgment  against  Bush  on  the  averments. 

The  app^^llant  faili'd  U)  file  a  demurrer  to  the  i)etiti(>n,  ajid  the  cost  of  this 
appeal  was  occasioned  by  his  fallurv^  to  do  so,  and  under  subsinrtion  2,  sec- 
tion 913,  Civil  Code  of  Pnictice.  the  plaintiff  is  requin^d  to  jiay  the  cost  of 
this  appeal.  (M(K)n*  v.  Moxey's  Adm'r,  19  Ky.  I^iw  Rep.,  160;  Davis  v. 
Moxey's  Adm'r,  ibid,  178.) 

The  personal  judgment  Is  reversed  for  proceedings  consistent  with  this 
•opinion.  

GRI'BBS  V.  PKXC?:. 
(Filed  April  22.  I«a3— Not  to  be  reported. ) 

1.  Breach  of  man'iage  contrtict — Pleading — In.«'tructlons— In  this  action  by 
appellee  to  recover  damages  for  breach  c»f  contract  by  appellant  to  marry  her, 
It  Is  Insisted  that  the  petition  is  Insufhclt-nt  as  it  charges  that  appellant 
promisetl  to  marry  appellee  on  the  —  day  of  July,  19  »1,  at  Middleslwrough, 
and  that  plaintiff  went  to  Middleslwrough  and  remained  there  during  that 
month,  and  was  willing  and  ready  to  comply  with  her  part  of  the  contnict 
and  marry  defendant,  but  dtn^s  not  allege  an  offer  on  her  part  to  perform  her 
<Mmtract.  Held— That  the  petiticm  is  sufliciently  definite,  and  that  the  facts 
alleged  cxmstituted  a  cause  of  iiction.  It  alleged  that  the  contract  was  to  be 
performed  some  day  in  July,  at  a  designated  place,  iind  that  she*  was  there 
during  that  month,  ivady  and  willing  t-o  carry  out  her  part  of  the  Jtgreement, 
and  he  hml  failed  to  carry  out  his  agreement.  He  was  guilty  of  a  breach  of 
it  when  he  failed  to  apjjear  at  Middlesborough  In  that  month  and  marry 
appellee.  The  c(mrt  proix*rly  instructed  the  jury  that  pbiintlff  was  entitled 
to  recover,  if  at  all,  a  sum  sufficient  to  c()mi)ensat-e  her  for  the  breach  of  con- 
tract, and  for  any  mortification  of  fet  lings  .suffered  by  her  on  account  of 
mich  failures  not  to  excetnl  the  amount  clalmeti. 

2.  Evidence— The  court  did  not  err  in  refusing  to  lulmit  a  witness  to  testify 
that  an  order  on  defendant  in  favor  of  plaintiff  had  lxH»n  i)aid  at  his 
store  during  July,  UK)I,  as  this  was  not  competent  to  prove  that  sl\e  jvvas  not 
at  Middles! )orough  during  that  month. 

C.  C.  Bagby,  11.  V.  Hume  and  R.  G.  McKet^  for  appellant.  .... 
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E.  V.  Piiryear,  John  C.  Voris  and  W.  R.  Embry  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  upon  an  alleged  breach  of  a  marriage  contract  by  the  appel- 
lant.  It  is  averred  In  the  petition  that  in  June,  1901,  the  appellant  and  ap- 
p.^llee  mutually  agreed  to  marry  each  other  on  the  —  day  of  July,  1901,  at 
MiddleBlx)rGU?h,  Ky. ;  that  pursuant  to  that  agreement  the  appellee  went  to- 
Mlddle.sborouzh  and  remained  there  during  that  month,  and  vras  willing  and 
Tiady  to  comply  with  her  part  of  the  contract  and  marry  the  appellant,  but 
fiat  appt  llant  failed  and  refused  to  keep  his  contract  to  marry  her. 

Counj-el  for  the  appellant  contend  that  the  petition  was  demurrable  because 
it  did  not  state  the  day  in  July  that  the  marriage  was  to  take  place.  Where- 
time  and  place  are  not  fixed  by  the  agreement  of  the  imrties  there  can  be  no 
b."each  of  the  contract,  and  no  action  can  !)e  maintained  by  either  unless  the 
party  complaining  has  offered  to  marry  the  other,  and  the  averment  to  that 
eflfect  must  be  made.  If  no  time  and  place  has  been  fixed  for  the  perform- 
ance of  the  contract,  then,  in  the  contemplation  of  law,  it  is  to  be  carried  out 
within  a  reasonable  time.  If  the  time  and  place  have  l)een  appointed  for 
the  performance  of  the  agreement,  there  is  no  nece{«sity  for  the  averment  of 
an  offer  to  perform.  In  such  a  case,  if  it  be  averred  that  the  party  was  thei\3 
and  was  willing  and  ready  to  perform  her  part  of  the  engagement,  and  the 
defendant  was  absent,  or  refused  to  do  what  the  agreement  required  of  him, 
such  allegations  would  be  sufficient.  (Burks  v.  Shain,  2  Bldd.,  ^1;  Fible 
V.  Caplinger,  13  B.  M.,  464;  Buruham  v.  Cornwall,  16  B.  M.,  284. )  In  thl* 
case  the  marriage  contract  was  to  be  performed  some  day  in  July  at  a  desig- 
nated place.  It  is  averred  that  she  was  there  during  that  month,  and  was 
ready  and  willing  to  carry  out  her  part  of  the  agreement,  and  he  had  failed 
to  cjirry  out  his  agreement.  We  are  of  the  opinion  that  the  petition  was 
sufficiently  definite  as  to  the  tijue,  and  that  the  facts  alleged  constituted  a 
cause  of  action.  It  was  not  necessary  for  her  subsequent  to  July  to  offer  to 
marry  defendant,  and  he  refuse,  in  order  to  constitute  a  breach  of  the  con- 
tract. He  was  guilty  of  a  breach  of  it  when  he  failed  to  appear  at  Middles- 
bonjugh  in  that  month  and  marry  appellee. 

On  the  trial  of  the  ciise  the  evidence  tended  to  support  the  averments  of 
the  ix»tition.  The  court  proix^rly  instructed  the  jury  upon  the  facts  of  the 
case  as  aveiTed  and  pi-oven.  It  is  urged  that  the  court  erred  in  telling  the 
jury  that  if  it  found  for  the  plaintiff  it  should  find  such  a  sum  as  it  believed 
fnmi  the  evidence  would  fairly  cimipensiite  her  for  defendant's  failure  to 
marry  her  and  for  any  mortification  of  feelings  suffered  l^y  her  on  account 
thereof.  The  plaintiff  was  entitled  U)  recover,  if  at  all,  a  sum  sufficient  to 
compensate  her  for  the  breach  of  the  contract  and  for  any  mortification  of 
feelings  suffen»d  by  her  on  account  of  such  ftiilure,  not  to  exceed  the  amount 
claime<l.  It  is  suggested  that  the  court  erred  in  refusing  to  allow  a  witnec^  to 
testify  that  an  order  on  him  in  favor  of  the  plaintiff  had  been  paid  at  hl« 
st<jn»  during  July,  1901.  The  puriiose  in  offering  this  testimony,  we  presume, 
was  to  show  that  she  was  not  at  Middlesborough  during  that  month.  It 
would  not  at  all  tend  to  show  that  she  was  not  in  Middlesborough  duriii|[r 
that  month  to  prove  the  ])ayment  of  the  order,  it  not  being  claimed  that  she 
WHS  present  and  received  payment  of  the  order. 

Thf  judgment  in  affirmed. 


^l\e  K^ptiicky  Ix^W  Reporter 
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•WELLER  V.  HULL'S  ASS'EE. 

HULL,  &c.,  EX'ORS  v.  EVANS,  &c. 

PARTIX,  &c.  V.  AYRES.  &c. 

WELLER  V.  HULL\S  ASS'EE,  &c. 

HULL'S  ASS'EE  v.  STEELE. 

EVANS,  &c.  V.  UNTHANK'S  ADM'R. 

(Filed  April  17,  1VX)3— Not  to  be  reported.) 

1.  Assignment  for  benefit  of  creditors — Rightn  of  State  and  foreign  credit- 
ors— H.  made  two  deeds  of  a.st'lgnment  for  the  benefit  of  his  creditors,  one  in 
Kentucky  and  one  In  Connecticut.  A  claim  for  $86,509.80,  properly  proven, 
was  presented  to  the  assignee  in  Kentucky,  and  it  is  urged  as  objections  to 
said  claim  that  the  father  of  the  assignor,  whose  executors  have  presented 
this  claim,  made  a  will,  devising  $40,000  to  the  assignor,  but  charging  him 
with  this  indebtedness,  and  that  said  executors  held  collaterals  sufficient  to 
pay  stiid  indebtedness.  Held— That  the  claimants  of  this  debt  should  \ie  re- 
quired to  exhaust  their  lien  on  the  devise;  also  to  subject  the  collaterals  to 
their  debt  before  prorating  with  the  creditors  in  the  estate  in  Kentucky. 
The  pleadings  should  st*t  up  these  matters.  The  cretlitors  in  the  State  of 
Connecticut  should  not  bi^  permitted  to  participate  in  the  estate  in  Kentucky 
until  the  Kentucky  creditors  are  made  equal  with  them. 

3.  Allowance  to  assignee—Allowance  of  an  additional  sum  of  $200  to  the 
administrator  of  Unthank,  the  assignee,  for  services,  was  proper. 

3.  Attorney's  fees— Weller,  who  was  an  attorney  representing  a  claim  of  his 
own,  also  a  claim  for  Evans,  rendered  services  in  defeating  improper  claims 
against  the  estate;  also  in  endeavoring  to  have  the  assets  bring  the  highest 
prices  at  the  stiles,  and  asked  an  allowance  of  a  fee  of  $2,000  out  of  the  estate. 

vol.  24—138 
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Held— That  Weller  Is  not  entitled  to  a  fee  to  be  chargpd  to  the  estate,  as  the 
assignee  was  ably  represented  by  Ayres,  who  should  be  allowed  $2,000  in  full 
of  his  services.  An  allowance  to  Cook,  as  attorney  for  Unthank,  of  $300  had 
previously  been  allowed. 

4.  Allowance  to  commissioner— The  lower  court  allowed  to  the  commis- 
sioner $1,500  for  selling  380  separate  tracts  of  land,  situate  in  different  coun- 
ties, and  this  allowance  is  objected  to  on  this  appeal.  Held— That  said 
claim  is  approved  as  the  commissioner,  under  section  1740,  Kentucky  Stat- 
utes, is  entitled  to  $5  for  selling  each  tract. 

N.  J.  Weller  for  appellant,  N.  J.  Weller. 

Wm.  Ayres,  Wm.  Low  and  A.  G.  Patterson  for  appellees,  F.  A.  Hall's 
Assignee,  &c. 

y.  J.  Weller  for  appellant,  N.  J.  Weller. 

W"m.  ^yres  and  Wm.  Low  for  appellees,  F.  A.  Hull's  Assignee,  &c. 

Wm.  Ayres,  N.  B.  Hays  and  A.  G.  Patterson  for  appellants,  F.  A.  Hull's 
Assignee. 

A.  G.  Patterson  and  Cook  &.Jones  for  appellants,  Hannah  E.  Hull,  &c. , 
Ex'ors. 

N.  B.  Hays,  N.  J.  Weller  and  E.  N.  Ingram  for  appellees,  Shelton  Evans, 
&c. 

N.  J.  Weller  for  appellants,  Anderson  Partin,  &c. 

Wm.  Ayres  for  apix»llee,  Wm.  Ayres,  &c. 

N.  B.  Hays  and  Wm.  Lowe  for  appellants,  Shelton  Evans,  &c. 

D.  B.  Logan  for  appellee,  J.  M.  X'^nthank's  Adm'r. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  alx)ve  styled  appeals  all  gfrow  out  of  the  settlement  of  the  asssigned 
esUite  of  F.  A.  Hull.  They  come  up  out  of  the  same  record,  and  are  oonsnli- 
dfited  and  heard  together. 

The  assignor.  F.  A.  Hull,  owned  a  considerable  estate  In  Kentucky  and 
Connecticut  and  elsewht-ra  He  made  two  deeds  of  assignment  for  the  bene- 
fit of  his  creditors  generally.  The  deeds  were  executed  simultaneously.  One 
was  executed  to  Henry  W\  Hoyt,  conveying  to  him  in  trust  for  the  assignor's 
creditors  all  of  the  estat<^  of  the  assignor  except  that  sltimted  In  Kentucky 
and  North  Carolina.  The  other  was  to  J.  M.  Unthank,  conveying  to  him, 
for  the  benefit  of  the  assignor's  crwiitors,  all  of  the  assignor's  estate  in  Ken- 
tucky and  North  Carolina.  The  latter  estate  comprised  l)etween  300  and  400 
tracts  of  land,  situated  In  the  counties  of  Clay,  Leslie,  Perry,  I^nott  and 
Bell,  this  State,  and  .some  town  lots  In  the  town  of  Plnevllle.  The  deeds  of 
assignment  were  made  in  1893. 

Sul)se<iuent  to  the  qualification  of  Unthank,  as  assignee,  certain  crediu^r? 
of  Hull,  particularly  appellants,  N.  J.  Weller,  Shelton  Evans  and  others,  who 
were  Kentucky  creditors,  brought  their  several  suits  in  the  Bell  Circuit 
Court  against  Hull  and  his  a.ssignee,  Unthank,  attacking  the  deed  of  assign- 
ment as  Iwing  fraudulent,  and  made  with  the  design  to  hinder  and  delay  the 
assignor's  creditors,  and  when  he  was  not  Insolvent.     A  trial  of  those  suil» 
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Tesulted  in  a  judgment  by  the  circuit  couFt  sustaning  the  claims  of  the  le* 
«p3ctive  plaintiffs,  and  sustaining  their  attachments.  Upon  appeal  by  Hull 
and  his  assignee  those  judgments  were  reversed.  (Hull,  &c.  v.  Evans,  &o., 
22  Ky.  Law  Bep.,  1118.  >  The  coiyrt  directed  that  on  the  return  of  the  cases 
the  court  below  should  order  a  reference  to  the  commissioner  to  audit  the 
debts  against  the  estate,  and  assets,  etc.  Upon  the  return  the  case  was  re- 
ferred to  the  commissioner,  who  reported  debts  to  the  amount  of  about 
9100,000  against  the  assigned  estate. 

Among  the  claims  reported  by  the  commissioner  and  allowed  by  him  was 
one  in  favor  of  the  estate  of  Charles  Hull,  deceased,  amounting  to  $86,509.80. 
This  claim  was  properly  authenticated  as  required  by  the  statute.    It  was  re« 
jected,  however,  upon  exception,  because  the  exceptors  alleged  that  Charles 
Hull,  the  decedent,  was  the  father  of  F.  A.  Hull,  and  that  by  his  will  he 
had  devised  to  F.  A.  Hull  one-flfth  of  his  estate,  which  one-flfth,   It  was 
Asserted,  would  amount  to  mora  than  $40,000,  and  that  it  was  provided  in 
the  will  of  the  said   Charles  Hull  that  the  interest  devised  to  F.  A.  Hull  was 
subject  to  his  indebtedness  to  the  testator's  estate.     It  was  further  alleged 
by   the  exceptors  that  the  estate  of  Charles  Hull  held  certain  collateral 
belonging  to  the  assignor  as  a  security  upon  the  claim ;  and  further,  that 
Hoyt,  the  assignee  in  Connecticut,  had  not  settled  and  distributed  the  as« 
signed  estate  there,  nor  had  the  estate  of  Charles  Hull  been  settled,  but  that 
the  two  estates  would  l3e  sufficient  to  pay  the  claim  here  asserted,  and  above 
named  in  full,  without  resorting  to  any  assets  in  Kentucky;  that  the  Ken- 
tucky creditors,  the  exceptors,  had  not  filed  their  claims  before  the  assignee, 
or  before  the  probate  court  in  Connecticut,  and  that  they  were  advised  that 
their  claims  were  now  barred  from  being  presented  against  the  estate  In 
Connecticut  by  the  statutes  of  that  State. 

The  court  rejected  the  claim  of  Charles  Hull's  executors  for  the  $36,509.60 
upon  these  exceptions  without  proof.  We  are  of  opinion  that  under  the  cir« 
cumstances  shown  the  circuit  court  should  have  requii-ed  Charles  Hull's 
executoi*s  to  have  set  up  their  claims  against  the  estate  in  Kentucky  by  ap< 
propriate  pleadings  in.  this  action,,  and  that  they  should  have  been  required 
to  specifically  state  what  collateral,  if  any,  was  pledged  to  secure  it,  and  the 
value  of  the  collateral,  and  the  disposition  of  it,  if  it  had  been  disposed  of. 
To  this  pleading  the  assignee  and  creditors  should  have  been  permitted  to 
present  such  defenses  as  would  make  an  issue  if  they  desired;  and  then  the 
court  should  have  afforded  the  parties  an  opportunity  to  introduce  proof  In 
support  of  their  respective  contentions.  If  upon  the  trial  it  should  develop 
that  there  was  collateral  pledged  to  secure  this  debt,  and  that  it  had  been 
legally  disposed  of ;  or  if  not  disposed  of  by  claimants,  they  should  have  been 
compelled  to  first  enforce  their  lien  ui>on  it.  Furthermore,  the  lien  of  Charles 
Hull's  estate  upon  the  devise  to  F.  A.  Hull  should  be  exhausted.  If  then 
there  was  a  btUance  remaining  on  the  claim,  it  should  be  allowed  to  share 
pro  rata  in  the  assigned  assets  in  the  same  manner  as  creditors  whose  claims 
are  not  secured  by  liens.  (Section  74,  Kentucky  Statutes.  )  But  we  are  of 
opinion  that  neither  the  claim  of  Charles  Hull's  executors,  nor  any  other 
claim  against  the  assignor,  F.  A.  Hull,  which  had  been  presented  against 
the  estate  in  Connecticut,  should  be  allowed  to  participate  in  the  distribu* 
tion  of  the^KentuckyJassets  until  the  Kentucky  creditors,  who  had  not  pi^% 
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sented  their  claims  in  Connecticut,  had  received  an  equal  per  cent,  upon 
their  claims  .to  that  which  the  other  creditors  had  received  from  the  Con- 
necticut assignee. 

J.  M.  Unthank  died  before  administering  the  assigned  estate  in  Kentucky. 
He  had,  however,  served  for  several  years,  preserving  the  estate,  paying  taxes, 
etc.  In  addition  to  some  small  sums  which  had  been  recelvetl  by  Unthank 
in  his  lifetime  the  court  allowed  his  administrator  an  additional  sum  of 
1200  in  full  compensation  for  his  services.  In  view  of  the  state  of  rtcord 
and  the  proof  we  are  of  opinion  that  this  allowance  was  proper.  Appellant,. 
N.  J.  Weller,  was  a  creditor  of  F.  A.  Hull  upon  a  claim  of  13,000.  He  is  an 
attorney  at  law,  and  in  addition  to  his  own  suit  represented  appellant,  Shel- 
ton  Evans.  Weller's  suit  was  the  first  brought  attacking  the  deed  of  assign- 
ment in  the  proceedings  first  herein  mentioned.  After  the  return  of  the  case- 
from  this  court,  Weller  representing  himself  and  Evans,  was  vigilant  and 
industrious  in  contesting  claims  presented  agiiinst  the  estate  which  he> 
though  were  not  proper  demands,  and  in  endeavoring  to  have  the  assets  in 
Kentucky  bring  the  highest  prices  at  the  sales.  He  presented  a  claim  for 
12,000  for  his  services  as  such  attorney,  and  asked  that  it  be  allowed  as  a 
part  of  the  costs  of  the  assigned  estate.  The  circuit  court  allowed  $600  for 
his  service,  and  Weller  has  appealed  because  the  remaining  91,500  was  no& 
allowed.  The  assignee  and  other  creilitors  have  prayed  a  cross  appeal  from 
the  judgment  allowing  the  1600.  The  assignee  was  represented  by  counsel^ 
William  Ayres,  who  was  competent,  and  is  shown  to  have  been  attentive  to 
the  interest  and  aflfairs  of  the  assigned  estate,  and  who  throughout  the  pro- 
ceedings had  represented  it  alone.  All  the  other  creditors  were  represented 
by  counsel  employed  by  them  respectively. 

We  are  of  opinion  that  the  allowance  to  Weller  of  any  sum  to  be  paid  out 
of  the  assigned  estate  as  costs  for  his  services  was  unauthorized.  ( Section 
489,  Kentucky  Statutes;  Calloway  v.  Calloway,  21  Ky.  Law  Rep.,  870;  Thirl- 
well  V.  Campbell,  11  Bush,  1«8.) 

William  Ayres  represented  the  assignee  and  the  assigned  estate  on  the 
former  appeal  above  alluded  to,  and  since  the  return  of  the  case  has  repre- 
sented the  assignee  throughout  the  conduct  of  this  case.  His  services  were 
valuable  to  the  estate.  The  circuit  court  upon  showing  allowe<l  him  $500  as 
a  fee  for  all  of  his  services.  In  view  of  the  fact  that  prior  to  the  death  of 
Judge  Unthank  he  was  represented  by  other  counsel,  A.  K.  Cook,  and  that 
Cook  was  allowed  and  paid  1800  for  his  services  out  of  the  estate.  We  are  of 
opinion  that  the  court  should  not  have  allowed  Ayres  more  than  12,000, 
which  should  be  In  full  of  all  his  services  to  the  estate. 

Henry  Steele,  the  master  commissioner  of  the  court,  who  audited  the 
claims  and  executed  the  various  judgments  of  sale,  filed  a  statement  and 
claim  for  his  services  for  about  11,700.  Among  the  items  in  his  claim  was 
one  for  selling  330  separate  tracts  of  land  at  $5  each.  The  circuit  court 
allowed  him  11,500  in  full  of  his  services.  The  lands  of  the  assignor  in  the 
counties  of  Perry  and  Knott  were  ordered  to  be  sold,  and  were  sold  in  one 
lot;  those  in  Leslie  in  another;  those  In  Clay  In  another,  while  the  few 
tracts  in  Bell  were  sold  separately.  In  addition  the  equity  of  redemption 
was  sold  in  all  of  the  lands  in  Leslie,  Clay,  Knott  and  Perry.  The  saleR 
realized  about  900,000.     Section  1740,  Kentucky  Statutes,  regulating  the  fees 
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of  coiniuissioners  making  sales  of  land  under  decrees,  restricts  the  amount 
that  may  be  allowed  to  |06  where  the  sale  does  not  exceed  $10,000,  and  to  110 
where  It  does  not  exceed  t2,000.  But  it  is  added:  *' Where  more  than  one 
tract  of  land  is  sold  under  the  same  decree  the  court  shall  have  power  to 
allow  not  exceeding  15  for  each  additional  tract  sold."  The  tracts  in  the 
•counties  of  Knott,  Perry,  Leslie  and  Clay  are  not  shown  to  have  constituted 
one  body,  or  even  three  bodies,  of  land.  They  apxiear  to  have  been  comprised 
in  something  over  330  separate  patents.  Nor  does  it  appear  that  these  traota 
were  contiguous.    The  judgment  decreed  that  all  of  the  land  ordered  to  be 

sold,  lying  in  the  counties  of  Knott  and  Perry,  should  be  sold  *  *  in  one  lot, '  * 
etc.  We  are  of  opinion,  that  under  the  section  of  the  statute  the  conunis- 
sioner  was  entitled  to  receive  within  the  discretion  of  the  court  not  exceed- 
ing $5  for  each  of  the  tracts  named  and  sold  under  the  same  decree.  In 
view  of  the  state  of  the  record,  the  character  of  the  land,  the  prices  realized, 
the  services  necessarily  rendered  and  to  be  rendered  by  the  commissioner  In 
fully  executing  the  judgment,  we  are  not  inclined  to  disturb  the  circuit 
•court's  judgment  fixing  his  compensation.  It  was  within  the  terms  of  the 
statute. 

From  the  foregoing  it  follows  that  the  judgment  dismissing  the  claim  of 
Hannah  E.  Hull,  &o.,  executors  of  Charles  Hull,  must  be  reversed. 

The  judgment  in  favor  of  N.  J.  Weller  against  the  assigned  estate  for  $600 
is  reversed  on  the  cross  ap])eal  of  the  assignee  and  creditors. 

The  judgment  disallowing  the  |1,5G0  claim  of  Weller  agiTlnst  the  assigned 
estate  is  affirmed. 

The  judgment  in  favor  of  William  Ayres  against  the  assigned  estate  for 
-$2,500  is  reversed. 

The  judgment  in  favor  of  Henry  Steele,  commissioner,  allowing  his  claim 
of  $1,500  is  affirmed,  and  the  judgment  in  favor  of  J.  M.  Unthank's  adminis- 
trator  against  the  estate,  allowing  him  $200  additional,  is  likewise  affirmed. 

In  so  far  as  the  judgments  are  reversed  this  case  is  remanded  for  proper 
proceedings  not  inconsistent  herewith. 


WIGGINS,  &c.  V.  JACKSON,  &c 

(Filed  April  21,  1903— Not  to  be  reported. ) 

Injunction— Trespass— Under  section  2861,  Kentucky  Statutes,  the  owner  of 
land  may  maintain  an  action  to  recover  damages  for  any  tresjuiss  or  injury 
committed  thereon,  or  restrain  any  trespass  or  other  Injury,  without  having 
the  actual  possession  of  the  land  at  the  time  of  the  commission  of  the  trea- 
I)ass. 

James  Sparks  for  appellants. 

H.  C.  Hazelwood  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Jarvls  and  Mamie  Jackson,  infants,  by  their  guardian,  A.  B.  Dyche,  by 
parol  contract  sold  the  standing  timber  on  a  certain  tract  of  land  in  Laurel 
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©ounty  to  S.  F.  Jackson.  The  timber  was  not  branded  or  otherwise  iden- 
tified than  by  8i)ecification  of  the  character  and  size  of  the  trees  to  be  taken. 
The  vendee  was  to  have  two  years  from  the  date  of  the  contract  to  remove 
the  timber.  He  paid  $112  on  the  purchase  price,  but  died  shortly  thereafter 
and  before  any  of  the  timber  was  cut.  Subsequently  his  administrator  dis- 
claimed liability  for  the  remainder  of  the  purchase  money,  relying  upon  the 
Invalidity  of  the  contract,  because  it  had  not  been  reduced  to  writing  and 
ligned  by  the  parties  to  be  bound  thereby.  Dyche,  guardian,  settled  with 
him  the  purchase  money  that  had  been  paid.  Thereafter  the  timber  was  sold 
to  others  by  the  g^uardlan,  acting,  so  it  is  said,  under  a  decree  of  the  Laurel 
Circuit  Court,  authorizing  the  sale  for  the  purpose  of  maintenance  and  edu- 
cation of  the  wards. 

Appellants,  claiming  to  be  the  vendees  of  S.  F.  Jackson,  started  to  enter 
Upon  the  land  and  cut  and  remove  the  timber,  when  Dyche,  as  guardian, 
and  his  wards,  brought  this  action  and  obtained  an  injunction  against  the 
threatened  trespass.  The  circuit  court  on  final  hearing  perpetuated  the  in- 
junction. Standing  timber  is  a  part  of  the  realty.  It  was  not  sold  in  oon< 
templation  of  immediate  separation  from  the  soil,  and,  therefore,  the  case  is. 
not  within  the  rule  announced  by  this  court  in  Cain  v.  McGuire,  13  Ben 
lion. ,  841 ;  Bayssee  v.  Beese,  4  Met. ,  872. )  The  contract  not  having  been  re 
duced  to  writing  and  signed  by  the  parties  to  be  bound,  was  void.  (Ken- 
tucky Statutes,  section  470,  subsections  6  and  7. ) 

Appellant  complains  that  the  judgment  should  not  have  l)een  rendered  in 
favor  of  appelleer  because  of  alleged  defects  in  the  petition.  The  petition 
avers  that  the  infant  plaintiffs  "are  the  joint  o\vners  in  fee  simple  and  in 
the  possession  of  the  land  in  controversy.**  Appellant's  complaint  is  that, 
under  Hillman  v.  Hurley,  82  Ey. ,  626,  the  allegation  should  have  been  tha^ 
the  plaintiffs  were  in  the  actual  possession  of  the  land.  Such  was  the  stat- 
ute at  the  time  the  opinion  in  Hillman  v.  Hurley  was  rendered,  but  the 
present  statute  is  section  2861,  Kentucky  Statutes):  "The  owner  of  land  may 
maintain  the  appropriate  action  to  recover  damages  for  any  t-respass  or  in- 
jury committed  thereon,  or  to  prevent  or  restrain  any  trespass  or  other  in- 
jury thereto  or  thereon,  notwithstanding  such  owner  may  not  have  the 
actual  possession  of  the  land  at  the  time  of  the  commission  of  the  trespass. '  * 

The  judgment  of  the  circuit  court  is  affirmed. 


SCHNEIDER  v.  SCHNEIDER,  &c. 

(Filed  April  21,  1903— Not  to  be  r<fport^d. ) 

Newton  G.  Rogers  for  appellant. 

Kohn,  Baird  &  Spindle  for  appellees. 

Appeiil  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Settle. 

It  appears  that  the  questions  raised  by  this  appeal  were  all  passed  upon 
and  finally  adjudicated  by  this  court  on  both  original  and  cross  appeals  dur- 
ing the  September  term,  1902  (see  opinion  of  Judge  Paynter  delivered  No- 
yember  18,  1902),  Schneider  v.  Kohn,  Baird  &  Spindle,  &c.,  upon  the  PBCord 
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brought  up  by  the  appellees,  Kohn,  Baird  &  Spindle,  find  filed  in  the  offloe 
of  the  clerk  of  this  court  March  24,  1903,  whereas  this  record  was  not  filed 
by  appellant,  August  Schneider,  until  August  23,  1902. 

As  the  judgment  and  opinion  on  the  first  record  are  conclusive  of  the  same 
matters  involved  in  this  one,  this  appeal  is  stricken  from  the  docket  at  the 
cost  of  the  appellant,  August  Schneider. 


CENTKAL  COAL  AND  IRON  CO.  v.  WALKER'S  EX'TX,  &c. 

(Filed  April  21,  1903— Not  to  be  reported. ) 

Corporation — Stockholders— Statute  of  limitation — Estoppel— W.  and  others 
organized  a  corporation  and  purchased  the  Interest  of  a  number  of  heirs  in 
a  tract  of  land  and  took  possession  of  same.  Subsequently  W.  purchased  the 
Interest  of  other  heirs  in  the  same  land,  and  he,  as  president,  afterwards  con- 
veyed the  entire  tract  of  land  to  another  corporation.  After  the  death  of  W. 
his  executrix  brought  suit  to  recover  this  Interest  purchased  by  W.  The 
statute  of  limitation  was  pleaded  as  a  defense.  An  estoppel  was  also  pleaded. 
Held — That  the  statute  of  limitation  was  a  sufficient  defense.  W.  and  his 
heirs  are  estopped  from  claiming  any  interest  in  this  land  after  he  had,  as 
president,  conveyed  the  entire  tract  without  any  reservation. 

H.  P.  Taylor  for  appellant. 

J.  E.  Fogle  for  appellees. 

AppetU  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Prior  to  the  24th  day  of  June,  1870,  John  Maddox  died  the  owner  of  a  tract 
of  117  acres  of  land  lying  in  Ohio  county  on  the  waters  of  Lewis  creek,  a 
branch  of  Gr^en  river,  which  descended  to  his  eight  living  children  and  the 
three  children  of  his  daughti^r,  Sarah  Southard,  who  died  before  her  father. 
About  that  time  E.  Dudley  Walker  and  others  organized  a  corponitlon,  called 
the  Render  Coal,  Iron,  Mining  and  Manufacturing  Co.,  which  company 
bought  the  Interest  of  the  eight  living  childr<»n  In  the  117  acres,  and  also  the 
interest  of  two  of  the  three  children  of  Sarah  Southard.  The  third,  Amelia 
Southard,  had  married  Thomas  Ashby,  and  died,  leaving  surviving  her  two 
children  as  her  only  heirs  at  law,  W.  P.  Ashby  and  Samh  Ellzalx»th  Ashby, 
who  subsequently  married  Thomas  Jones,  Iwth  of  them  being  Infants  at  the 
time  the  Render  Co.  lx)iight  out  the  intt»rest  of  the  other  heirs  at  law.  This 
purchase  was  made  under  the  advice  and  through  the  agency  of  E.  Dudley 
Walker,  who  was  the  acting  attorney  for  the  corporation.  After  the  purchase 
the  company  took  possession  of  the  entire  tract  of  117  acres  of  land,  laid  out 
and  Incorponited  thereon  the  town  of  Hamilton,  and  subseciuently  sold  and 
conveyed  thn)ugh  Walker,  Its  then  president,  lots  therein  to  Archllmld  Pol- 
Icxjk  and  others.  On  the  27th  of  March,  1880,  the  Render  Co. ,  through  E.  D. 
Walker,  Its  prt*sldeiit,  pursuant  to  a  resolution  of  the  stockholders  of  the 
company,  conveyed  in  fee  simple  divers  tracts  of  land  owned  by  it.  Including 
the  117  acres  purcha.s<»d  of  the  heirs  of  John  Maddox,  to  L.  C.  Murray  as 
trustee  to  secure  the  payment  of  thirty  negotiable  bonds  for  f600  each,  bear- 
ing interest  at  the  rat3  of  (5  p  *r  cent,  p^r  annum,  which  were  is.sued  and  sold 
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by  the  company.  On  the  21  st  day  of  September,  1881,  the  Bender  Co.  sold 
and  conveyed  by  general  warranty  deed  to  the  Central  Coal  and  Iron  Co. ,  a 
corporation  organized  under  the  laws  of  this  State,  all  the  property  owned 
by  it,  including  the  117  acres  of  land  purchased  of  the  heirs  of  Maddox,  in 
consideration  of  six  hundred  shares  of  llOO  each  in  the  new  company,  and 
the  assumption  by  the  new  company  of  the  Indebtedness  of  the  Render  Co. , 
,  including  the  thirty  bonds  of  $600  each.  A  short  times  previous  to  this 
transfer  E.  D  Walker,  not  desiring  to  go  Into  the  new  corporation,  sold  his 
stock  in  the  Render  Co.  On  the  19th  day  of  August,  1880,  whilst  E.  Dudley 
Walker  was  acting  as  president  of  the  Render  Co. ,  he  purchased  from  W.  P. 
Ashby  and  Sarah  E.  Jones,  chlldnm  of  Amelia  Southard  Jones,  their  one 
twenty-seventh  Interest  in  this  tract  of  land  for  1200,  and  had  the  title  thereto 
conveyed  to  himself  as  an  individual.  No  reservation,  however,  of  this  In- 
terest was  made  either  In  the  mortgage  made  to  Murray  or  the  deed  to  the 
Central  Coal  Co.  A  few  months  after  the  sale  to  the  Central  Coal  and  Iron 
Go.  Walker  notified  them  that  he  claimed  to  lie  the  owner  of  this  interest  in 
the  117-acre  tract,  and  proposed  to  sell  it  to  them,  but  the  company  declined 
to  buy,  upon  the  ground  that  he  had  no  valid  title  thereto.  Some  twelve 
years  aft(*rwards,  on  the  7th  day  of  March,  1898,  he  Instituted  this  suit, 
claiming  to  be  the  owner  of  this  one  twenty-seventh  Interest  In  the  117-acre 
tract  of  land  by  virtue  of  this  purchase  from  W.  P.  Ashby  and  his  sist^^r, 
and  asked  that  it  should  lie  allott^ed  to  him  contiguous  to  another  tract  of 
land  owned  by  him.  The  company  in  their  answer,  after  denying  Walker's 
right  to  recover,  plead  the  statute  of  limitation,  and  set  out  in  substance  the 
facts  recited  supra  as  to  the  plaintiff's  conm>ctlon  with  the  company,  and 
plead  that  he  was  estopped  thereby.  It  appears  from  the  deposition  of  James 
A.  Thomas,  the  only  surviving  Incorporator  of  the  Bender  Co.,  that  the 
company  immediately  took  possession  of  the  entire  tract  of  117  acres  of  land, 
claimed  and  useil  It  as  their  own,  and  ptvid  the  taxes  thereon,  although  he 
admits  that  he  undersUKxl  that  there  was  some  small  Interest  In  this  tract  of 
land  which  the  company  did  not  acquire  by  their  original  purchase,  but  that 
he  understood  that  it  was  subsequently  acquired;  that  during  all  this  time 
Walker  was  a  director  of  the  company  and  its  principal  attorney,  and  for  a 
greater  part  of  the  time,  the  president;  and  that  after  the  purchase  by  the 
Central  Co.  they  held  the  property  In  the  same  way. 

An  officer  of  the  corporation  can  not  acquire  an  interest  in  land  in  the 
possession  of  the  corporation  so  as  to  divest  the  possession  of  the  corporation, 
and  it  s^^ems  to  us  that  the  plea  of  the  statute  of  limitation  should  have 
been  sustained.  But  even  if  we  are  wrong  on  this  proposition,  It  Is  perfectly 
clear  that  Walker  and  his  heirs  at  law  are  estopped  from  asserting  claim  to 
any  part  of  this  tract  of  land  in  the  hands  of  the  Central  Coal  Co.,  after  he 
had  himself,  as  president,  conveyed  the  entire  tract  of  land  to  Murray  in 
trust  to  secure  the  payment  of  bonds  Issued  by  the  company,  and  which  the 
Central  Co.  thereafter  assumed  to  pay.  It  Is  true  that  in  the  reply  filed  in 
this  case  it  is  claimed  that  Walker  bought  this  Interest  In  the  land  with  the 
knowletlge  and  consent  of  the  company,  but  this  plea  is  not  supported  by 
any  proof,  and  is  in  direct  conflict  with  his  own  conduct  as  attorney,  director 
and  president  through  a  long  series  of  years.  If  he  had  any  valid  claim 
growing  out  of  this  transaction,  it  was  against  the  old  Render  Co.,  and 
should  have  Ijeen  asserted  prior  to  its  final  dissolution. 
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For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded, 
with  instructions  to  dismiss  the  petition  of  appellee. 


HARRODSBURG  WATER  CO.  v.  CITY  OF  HARRODSBURG. 

CITY  OF  HARRODSBURG  v.  HARRODSBURG  WATER  CO. 

(Filed  April  21,  1908~Xot  to  be  reported.) 

Contracts — Municipal  government— In  this  action  by  the  water  company  to 
recover  of  the  city  water  rent  alleged  to  be  due  under  contract  for  supplying 
the  citizens  and  city  with  water  the  lower  court  gave  judgment  for  the  rent, 
and  cancelled  the  contract  on  the  ground  that  its  terms  hod  not  Imh^'u  com- 
plied with.  Both  parties  have  appealed.  The  city  urges  three  grounds  for 
reversal :  First,  that  the  contract  was  executed  by  the  trustees  of  Harrodsburg 
inst-ead  of  the  city  council ;  second,  that  the  contract  was  not  binding  on  the 
city  as  the  proposition  to  tax  the  city  for  this  purpose  had  not  been  properly 
voted  upon  by  the  people ;  and,  third,  that  the  water  company  had  failed  to 
comply  with  Its  part  of  the  contract  by  falling  to  furnish  water  In  sufficient 
quantities  and  of  proper  qiuillty  of  purity.  Held — That  the  first  tsvo  questions 
were  settled  adversely  to  the  city  on  the  first  appeal,  and  the  eT*idence  shows 
that  the  water  company  has  not  complied  In  substance  and  effect  with  Its 
•contract,  and  that  it  would  be  inequitable  and  unjust  to  compel  the  city  to 
pay  the  full  contract  price  for  the  water  fumlsheti  it  by  the  water  company. 
On  the  other  hand,  the  water  furnished  by  the  water  company  has  been  of 
considerable  benefit  to  the  city,  and  that  the  water  company  has  not  inten- 
tionally failed  to  comply  with  Its  contract,  but  it  has  been  slow  in  using 
its  means  to  obtain  the  character  of  water  It  contracted  to  furnish,  and  until 
It  does  sul)stantlally  coniply  with  Its  contract  in  these  respects  it  should  only 
be  allowetl  to  recover  a  reasonable  price  for  such  water  as  it  hfxs  and  does  fur- 
nish, not.  In  any  event,  to  exceed  the  contract  price. 

Gaither  &  Vanarsdall  and  Breckinridge  &  Shelby  for  Harrodsburg  Water 
Co. 

Robt.  Harding,  E.  M.  Hardin  and  W.  C.  Bell  for  City  of  Harrodsburg. 

Apiieals  from  Mercer  Circuit  Court. 

•Opinion  of  the  court  by  Judge  Nunn. 

The  water  company  filed  its  action  in  the  Mercer  Circuit  Court  on  the  26th 
day  of  January,  IJKM),  against  the  city  of  Harrodsburg  to  recover  the  sum  of 
f  1,055,  clalmeil  to  be  due  the  company  on  contract  for  water  rent  for  the 
quarter  ending  November  30,  189tt.  The  city  answered  in  three  paragraphs. 
"The  water  company  demurred  to  each  and  all  of  the  paragraphs.  The  lower 
court  sustained  the  denmrrer  to  the  first  and  second  paragraphs  and  over- 
ruled it  as  to  the  third.  On  the  trial  of  the  case  the  court  rendered  a  judg- 
ment against  the  city  for  the  amount  claimed,  and  the  city  appealed  to  this 
court  and  the  ca.se  was  reversed.     (23  Ky.  Law  Rep.,  H5«. ) 

On  the  return  of  the  case  the  pleadings  were  amended,  as  indicated  by  the 
opinion  of  this  court.  Afterwards  another  petition  was  filed  by  the  same 
plaintiff  against  the  same  defendant,  claiming  a  like  sum  for  the  next  quar- 
ter's rent,  and  afterwards  another  petition  was  filed  by  the  same  party 
against  the  city  for  the  balance  of  the  rent,  for  $6,380,  up  to  August  80,  1901, 
the  pleadings  In  the  last  two  cases  being  similar  to  the  first.     These  sums 
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were  claimed  by  the  water  company  under  an  alleged  contract  dated  the  Slsfc 
day  of  July,  1B91,  and  upon  allegations  that  the  water  company  had  fully 
perfonned  and  complied  with  the  terms  and  requirements  of  the  contract  on 
its  part.  The  city  answered,  denying  the  allegations  of  the  several  plead- 
ings of  the  water  comxjany,  and  averred  that  the  contract  was  void  for  three 
reasons,  viz. : 

1st.  The  contract  purported  to  have  been  executed  by  the  trustees  of  Har- 
rodsburg  instead  of  the  city  council. 

2d.  Before  the  contract  could  be  made  binding  upon  the  city  the  proposi- 
tion to  tax  it  for  such  purposes  must  have  first  been  ratified  by  the  vot«?r8  of 
the  city  at  an  election  held  for  that  purpose  as  requireti  by  law,  and  it  was 
denied  that  such  an  election  had  been  held. 

3d.  That  if  it  was  a  legal  contract,  by  it  the  water  company  bound  itself 
to  furnish  engines  and  pumps  and  an  elevated  tank  of  the  best  modem  char- 
acter. The  elevated  tank  to  hold  not  less  than  80,000  gallons,  to  be  erected 
on  brick,  stone  or  iron  foundation,  to  be  constructed  of  iron,  to  be  of  such 
thickness  as  to  withstand  all  pressure  required  of  it,  and  to  be  elevated  suffi- 
ciently to  give,  when  full,  four  streams  of  water  seventy -five  feet  in  height  at 
the  courthouse  through  fifty  feet  of  two  and  one-half  inch  hose,  with  ring 
nozzle  one  inch  in  diameter,  that  its  waterworks  should,  in  case  of  neces- 
sity, furnish  at  any  time  ten  to  fifteen  sufficient  str;?ams  of  water  for  the 
purpose  of  extinguishing  fire;  the  water  to  be  supplied  to  be  pure  and  whole- 
some and  protected  from  all  sources  of  impurity  and  contamination,  and 
constantly  maintained  during  the  life  of  this  contract  to  that  standard  of 
purity  usually  required  for  supplies  of  water  for  municipal  and  domestic 
purposes.  It  should  be  sufficient  in  quantity  to  supply  ten  thousand  people 
with  fifty  gallons  each  per  day,  the  same  to  be  increased,  if  neces- 
sary, to  met^t  the  future  requirements  of  the  city ;  and  also  agreed  to  fur- 
nish, free  of  cost,  water  for  the  public  schools  of  the  city,  the  city  alleged 
that  the  company  failed  In  each  and  all  of  these  particulars;  that  the  water 
furnished,  instead  of  being  pure  and  wholesome,  wag  foul,  stagnant,  im- 
pure, filthy,  unfit  for  drinking  purpose?,  bathing  purposes  and  unfit  even 
for  sprinkling  the  streets  or  yards,  and  when  so  used  in  sprinkling  gave 
forth  foul  and  offensive  (xiors.  The  water  comimny  denied  each  and  all  of 
these  allegations  and  alleged  that  the  water  supply  was  from  Salt  river,  and 
that  it  was  known  at  the  time  the  contract  was  entered  into  that  the  supply 
was  to  come  from  that  source ;  that  the  city  liad  accepted  the  contract  with 
that  knowledge,  and  was,  therefore,  eFtopi)ed  from  complaining  of  the  qual- 
ity of  the  water  so  furnished.  The  issues  were  completed  by  additional 
pleadings  filed. 

As  to  the  first  contention  of  the  city,  it  appears  to  us  that  the  former  opin- 
ion referred  to  settles  it  by  the  use  of  this  language:  "We  do  not  think  that 
it  is  material  whether  the  contract  was  made  with  the  trustees  of  Harrods- 
burg  or  the  city  council  if  in  fact  the  name  of  the  city  authorities  had  been 
change<l  by  law.  In  such  a  casi*  the  officers  of  the  city  exercising  the  power 
theretofore  vest.nl  in  the  tnistA»s  did  in  fact  enter  into  the  contract  after  the 
same  had  be?n  ratified  by  the  vot.(*rs. " 

As  to  the  next  prap:)'<iti'jn,  as  t )  whether  or  not  the  contract Vad  been  rati- 
fied by  the  voter.-^,  wo  arc>  of  th«  opinion,  from  all  the  evidence  introduced. 
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that  the  election  was  in  substantial  compliance  with  the  law  with  reference 
to  the  elections  upon  such  questions.  In  the  same  opinion  the  court  said  i 
"Nor  do  we  think  -that  the  mere  fact  that  the  vote  was  taken  at  the  hotel 
and  courthouse  invalidates  the  election,  provided  there  was  in  effect  any  law 
authorizing  an  election  to  be  held  at  those  places  at  that  time,  and  provided 
the  election  was  in  fact  held  there  upon  due  notice  and  the  voters  of  the  city 
generally  participated  therein.  * ' 

The  next  and  last  question  is  more  serious.  There  is  copied  into  this 
record  the  depositions  of  about  one  hundred  witnesses,  all  stating,  without 
material  contradiction,  that  from  three  to  six  months  in  each  year  that  the 
water  furnished  by  the  water  company,  under  its  contract  with  the  city,  was 
foul,  stagnant,  impure,  unfit  for  drinking  and  bathing  purposes,  and  when 
the  streets  or  yards  were  sprinkled  with  it  they  gave  forth  foul  and  offensive 
odors ;  that  none  of  the  citizens  drank  it  during  these  times  nor  used  it  for 
cooking  purposifs ;  few  bathed  in  It;  some  washed  their  dishes  and  cooking 
utensils  with  it,  but  used  cistern  or  well  water  for  rinsing  and  some  sprink- 
led their  yards  and  the  streets  with  it.  Many  stated  that  it  was  unhealth- 
ful,  and  all  agreed  that  it  was  very  offensive  and  noxious  to  the  smell.  The 
proof  also  showed  that  the  standplpe  was  not  sufficiently  elevated,  or  that  it 
was  not  kept  full  of  water  so  as  to  create  the  pre.s.sure  as  required  by  the  con- 
tract to  extinguish  fire,  and  that  proliably  twenty  or  more  houses  in  the  city, 
by  reason  of  their  elevation,  are  not  furnished  any,  or  complete,  fire  protec- 
tion. The  witnesses  also  stated  that  the  cause  for  the  water  being  unwhole- 
some was  because  the  water  did  not  run  in  Salt  river  during  the  dry  season 
of  the  year  and  stood  in  pools,  and  the  water  company  erected  a  dam  across 
the  river  to  accumulate  water  sufficient  for  its  purpose,  which  caused  the 
pool  to  extend  several  miles  up  the  stream,  in  which  stock  of  all  kinds  en- 
tered and  st(X)d  and  the  carcasses  of  dead  animals  accumulated,  and  the  filth 
from  the  farms  and  buildings  above  was  wiished  into  It  and  the  mud  and 
slime  accumulated  in  it. 

On  the  other  hand,  the  water  company  showed  that  it  had  furnished  the 
city  a  good  and  substantial  waterworks  plant  at  a  cost  of  seventy-five  or  a 
hundred  thousand  dollars;  that  the  only  trouble  is  the  impurity  of  the  water 
for  a  part  of  the  year,  the  lack  of  filtration  when  the  water  is  muddy  and 
the  defect  In  the  pr^^sure  from  the  standplpe,  the  pressure  being  insufficient 
to  protect  a  few  of  the  buildings  fnmi  fire.  The  proof  showed  that  the-  sys- 
tem had  been  very  effective  for  the  purpose?  of  putting  out  fires  from  the 
erection  of  It  until  the  trial  of  the  case,  and  had  been  of  great  benefit  to  the 
city  for  that  purpose. 

We  do  not  understand  that  the  contract  b. 'tween  the  city  and  the  water 
company  meant  that  the  city  was  to  jiay  the  water  company  the  sum  of  $1,065 
quarterly  for  the  sole  purpose  of  affording  it  fire  protection,  but  it  was  to  be 
paid  for  all  the  benefits  which  might  or  could  be  derived  from  .such  a  plant, 
and  the  citizens  when  they  voted  the  tax  upon  themselves  for  that  purpose, 
they  contemplated  getting  pure  and  wholesome  water  for  domestic  purposes, 
even  though  they  had  to  pay  individually  for  water  for  such  use,  and  all 
these  benefits  and  eonveniencv^s  were  contemplated  In  the  making  of  the  con- 
tract by  the  city  council  for  the  l:>eneflt  of  the  citizens. 

From  all  the  facts  and  circumstances  shown  by  the  record  we  are  of  the 
opinion  that  the  water  company  has  not  complied  in  substance  and  effect 
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with  its  contract,  and  that  it  would  be  Inequitable  and  unjust  to  compel  the 
■city  to  pay  the  full  contract  price  for  the  water  furnished  it  by  the  water 
-company.  But,  on  the  other  hand,  we  are  of  the  opinion  that  the  water  fur- 
nished by  the  water  company  had  been  of  considerable  benefit  to  the  city, 
^nd  that  the  water  company  has  not  intentionally  failed  to  comply  with  its 
-contract,  but  it  has  been  slow  in  using  its  means  to  obtain  the  character  of 
water  it  contracted  to  furnish,  and  until  it  does  substantially  comply  with 
its  contract  in  these  respects  it  should  only  be  allowed  to  recover  a  reason- 
able price  for  such  water  as  it  has  and  does  furnish,  not  in  any  event  to  ex- 
<3eed  the  contract  price. 

Under  all  the  circumstances  it  would  be  unjust  and  inequitable  to  declare 
this  contract  null;  by  doing  so  it  would  cause  almost  the  entire  sacrifice  of 
its  investment. .  The  city  should  pay  the  water  company  a  reasonable  price 
for  the  water  furnished  to  enable  it  to  furnLih  water  as  it  contracted  to  do, 
then  if  within  a  reasonable  time  the  company  fails  to  furnish  water  in  ac- 
cordance with  its  contract,  the  city  should  be  absolved  from  the  contract.  It 
is  our  opinion  that  the  ordinance  passed  by  the  city  council  declaring  the 
contract  void  and  at  an  end,  and  the  written  notice  given  by  the  water  com- 
pany to  the  council  to  the  same  effect,  did  not  have  the  effect  to  annul  the 
contract. 

The  principles  upon  which  we  have  held  that  the  controversy  between 
these  parties  should  be  settled  are  in  line  with  the  cases  of  Escott  &  Son  v. 
White,  &c.,  10  Bush.  170;  Morford  y.  Ambrose  &  Mastin,  3  J.  J.  M..  688, 
and  Morford  v.  Ambrose  &  Mastin,  6  Mon  ,  609.  The  parties  ui)on  the  re- 
turn of  this  cause  should  be  allowed  to  amend  their  pleading  as  herein  indi- 
cated, and  upon  their  failing  to  do  so  the  actions  should  be  dismissed. 

Wherefore,  the  judgments  of  the  water  company  against  the  city  for  $8,440 
is  reversed,  and  also  the  judgment  in  favor  of  the  city  annulling  the  contract 
is  reversed,  and  the  actions  are  remanded  to  the  lower  court  for  further  pro- 
ceedings consistent  herewith. 


BAKER,  &c.  V.  FIDELITY  AND  DEPOSIT  CO.  OF  MARYLAND. 

(Filed  April  21,  1903— Not  to  be  reported. ) 

SherifTs — Sureties  —  Subrogation  —  Homestead  —  The  sheriff  of  Hancock 
•county  collected  and  failed  to  pay  over  to  the  creditors  of  the  county  about 
^1,500  of  the  county  levy,  and  appellant,  as  ona  of  his  sureties,  was  compelled 
to  pay  his  proportion  thereof,  and  then  instituted  this  action  to  be  subrogated 
to  the  lien  of  the  county,  and  prayed  that  land  belonging  to  the  sheriff  be 
subjected  to  the  lien  to  satisfy  said  indebtedness.  Held — That  under  section 
4130,  Kentucky  Statutes,  the  same  lien  given  to  the  Commonwealth  is  given 
to  the  counties  and  taxing  districts  on  all  the  property  of  the  sheriff,  includ- 
ing his  homestead,  and  appellant  is  entitled  to  be  subrogated  to  the  lien  of 
the  county. 

2.  Levy — The  order  of  the  fiscal  court  making  a  general  levy  for  county 
purposes  was  sufficient  to  charge  the  sheriff  and  his  sureties. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

Geo.  W.  Jolly  and  G.  D.  Chanibers  for  appellees,  Miller  and  others. 

Powers  &  Atchison  for  Fidelity  and  Deposit  Co..  appell^. 
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Appeal  from  Hancock  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

In  the  month  of  December,  1892,  the  appellees,  J.  H.  Miller  and  about  sir 
others,  became  the  surety  of  Q.  C.  P.  Baker,  the  sheriff  of  Hancock  county^ 
on  his  revenue  bond  for  the  collection  of  taxes  for  the  year  1898.     On  the 
28th  day  of  December,  1898,  the  Fidelity  and  Deposit  Co.  of  Maryland  became 
his  surety  on  his  revenue  bond  for  the  collection  of  taxes  for  the  year  1894. 
It  appears  that  the  sheriff  defaulted  to  the  extent  of  about  f  1,500  in  the  pay- 
ment of  county  claims,  although  he  collected  the  taxes  with  which  to  pay 
same.     The  Hancock  Deposit  Bank  being  the  owner  of  the  unpaid  claims,  by 
purchase  and  assignment  from  the  creditors  of  the  county,  instituted  suit 
against  the  sheriff  and  the  sureties  on  both  bonds.    The  case  was  litigated, 
and  the  bank  recovered  judgment  against  both  sets  of  sureties  for  11,546.80. 
The  sureties  on  each  bond  paid  one-half.     This  was  right  under  section  4184  of 
the  Kentucky  Statutes.    By  this  section  the  sureties  on  all  the  bonds  executed 
by  the  sheriff  shall  be  jointly  and  severally  liable  for  any  default  of  the 
sheriff  during  the  term  in  which  the  bond  may  be  executed,  whether  the  lia- 
bility accrued  before  or  after  the  execution  of  such  bond  or  bonds.     Then  the 
appellee.  Fidelity  and  Deposit  Co.  of  Maryland,  brought  this  action  against 
the  appellant,  by  which  it  sought  to  subject  some  real  estate  belonging  to 
him,  claiming  that  it,  with  the  other  set  of  surnties  who  were  made  parties, 
were  entitled  to  be  substituted  to  the  lien  of  the  county  on  the  real  estate  of 
appellant.    Under  section  4130  of  the  Kentucky  Statutes  this  language   is 
used:  "The  Commonwealth,  the  county  and  any  taxing  district,  shall  have 
a  lien  from  the  date  the  sheriff  begins  to  act  upon  the  real  estate  of  the 
sheriff  therein,  secured  or  afterwards  acquired  by  him,  which  shall  not  be  dis- 
charged until  the  whole  amount  of  money  collected  by  the  sheriff,  or  for 
which  he  may  be  liable  to  them  respectively,  shall  have  been  paid." 

In  the  case  of  Dawson  v.  Lee  and  Lee  v.  Hill,  83  Ky.,  61,  the  court 
recognized  the  fact  that  when  sureties  of  a  sheriff  pay  for  him  money 
collected  as  revenue,  then  the  sureties  should  be  siil)stituted  to  the  rights  of 
the  Commonwealth  to  its  lien  upon  the  real  estate  of  the  sheriff.  When  this 
decision  was  rendered  the  statute  only  allowed  a  lien  in  favor  of  the  Com- 
monwealth, but  under  the  present  statute,  section  4130,  the  lien  is  given  to 
the  Commonwealth,  county  and  taxing  district,  and  we  can  see  no  reason 
why  the  sureties  are  not  entitled  to  be  su])stituted  to  the  county's  lien.  The 
appellant  filed  his  answer,  to  which  appellee  demurred,  and  the  court  sus- 
tained the  demurrer  and  rendered  judgment  against  the  appellant  and  sub- 
jected his  real  estate  to  the  payment  thereof.  The  appellant  complains  at 
the  action  of  the  court,  and  insists  that  the  court  erred  to  his  prejudice  for 
two  reasons.  The  first  Is,  he  claims  that  the  petition  Is  defective  In  not  alleg- 
ing that  the  county  court  made  a  levy  on  the  property  of  the  county  author- 
izing his  collection  of  the  taxes  for  which  he  defaulted.  The  petition  alleges 
that  the  fiscal  court  at  the  October  term,  1898,  a  majority  of  the  members 
thereof  being  present  and  concurring,  duly  made  and  entered  an  ortler  levy- 
ing for  county  purposes,  to  pay  off  the  existing  current  Indebtedness  (by  a 
previous  order  they  had  shown  this  to  be  $8,691.75)  of  said  county  to  defray 
the  current  and  necessary  expenses  thereof,  and  to  pay  the  claims  out  of  the 
levy  as  aforesaid,  a  iwll  tax  on  each  male  person  of  the  age  of  twenty-one 
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years  residing  in  the  county,  and  an  ad  valorem  tax  of  20  cents  (afterwards 
changed  to  23  cents)  on  each  f  100  worth  of  taxable  property  in  said  county 
subject  to  taxation  for  county  purposes,  and  ordered  and  directed  the  appel- 
lant, G.  C.  P.  Baker,  sheriff,  to  collect  same.  We  are  of  the  opinion  that 
this  was  a  proper  levy,  and  especially  is  it  sutHoient  when  appellant  admits 
having  collected  the  tax  thereunder.  The  next  cause  of  complaint  by  appel- 
lant of  the  action  of  the  lower  court  is  that  the  court  refused  to  allow  his 
plea,  claiming  his  real  estate  as  a  homestead.  His  plea  was  sufficient,  if 
Allowed  to  retain  it  as  against  the  claim  sued  on.  The  appellant  claims  that 
the  sections  of  the  General  Statutes  and  Kentucky  Statutes,  on  the  subject 
of  liens  on  behalf  of  the  Commonwealth,  etc. ,  for  taxes  collected,  are  differ- 
ent. He  claims  that  in  the  Kentucky  Statutes,  section  4190,  the  words  ''sub- 
ject to  execution"  have  been  interpolated,  and  that  these  words  do  not  appear 
in  the  General  Statutes.  This  is  right  as  to  the  General  Statutes  of  1873,  but 
in  1886  this  statute  was  changed.  (Section  4,  title  9,  chapter  92  of  the  Gen- 
eral Statutes  of  1899.)  The  words  "subject  to  execution'*  do  appear.  These 
words  have  no  reference  to  the  lien  on  the  sheriff's  real  estate  for  taxes  col- 
lected. There  has  never  been  any  change  of  the  statutes  for  taxes  collected 
by  him,  except  that  it  put  his  real  estate  in  lien  for  taxes  for  counties  and 
taxing  districts  in  addition  to  the  lien  on  behalfof  the  Commonwealth. 

He  also  contends  that  by  leaving  the  words  '*then  owned"  out  of  the  Ken- 
tucky Statutes  in  section  4130,  and  inserting  the  words  "therein  secured," 
appellant's  homestead  was  exempt  from  liability  on  this  claim.  We  do  not 
so  understand  it.  There  has  been  no  change  in  the  meaning.  "Therein 
secured"  has  I'eference  to  the  lien,  and  means  that  the  lien  exists  or  is  therein 
secured  on  the  real  estate  of  the  sheriff  at  the  moment  of  the  execution  of 
the  bond  and  the  commencement  of  his  duties  as  such  officer  under  the  bond. 
We  deem  It  unnecessary  to  refer  to  a  number  of  cases  which  decide  that  a 
sheriff  can  not  claim  a  homestead  as  against  the  Commonwealth  for  liabil- 
ities created  by  the  collection  of  taxes  due  it;  and  by  the  statute  which 
existed  at  the  time  of  the  execution  of  these  bonds,  and  as  it  now  exists,  the 
same  lien  given  to  the  Commonwealth  is  given  to  the  counties  and  taxing 
districts. 

WTierefore,  the  judgment  of  the  lower  court  is  affirmed. 


ESTEP,  &c.  V.  ESTEP,  <5^c. 

(Filed  April  21,  1«03— Not  to  be  reported. ) 

Conveyances— Fraud— In  this  action  a  deed  from  appellants  to  appellees 
should  have  been  cancelled  because  it  was  executed  through  fraud  or  mis- 
take so  as  to  include  a  different  tract  of  land  from  the  one  intended,  but  the 
other  deed  from  a  father  to  his  son  was  properly  upheld  as  it  was  executed 
for  a  valuable  consideration.  It  was  not  rendered  void  by  the  son  attempt- 
ing to  reconvey  it  while  an  infant  to  his  father  as  the  proof  shows  that  upon 
arriving  at  age  he  renouncetl  the  deed  made  to  his  father  and  conveyed  it  to 
another.    The  father  acquiesced  in  these  acts  of  the  son. 

J.  M.  Roljerson  and  Roacoe  Vanover  for  appellants. 

; ;  J.  F.  Butler  and  N.  J.  Auxier  for  appellees. 
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Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

On  the  27th  day  of  July,  1900,  the  plaintiffs,  as  the  heirs  at  law  and  real 
representatives  of  one  John  Estep,  deceased,  instituted  this  action  in  the 
Pike  Circuit  Court  against  the  appellees,  asking  that  they  be  adjudged  the 
owners  and  entitled  to  the  possession  of  the  land  describi^d  in  their  petition, 
and  that  the  deed  from  the  appellee,  Godfrey  J.  Estep,  to  his  co-appellee, 
William  F.  Eatep,  be  canc^lletl,  and  that  the  appellants  be  adjudged  the 
owners  thereof,  and  that  the  deed  from  John  Estep,  deceased,  to  the  appel- 
lee, William  F.  Estep,  be  corrected  so  as  to  convey  the  boundary  of  land 
actually  sold  to  appellee,  William  F.  Estep,  by  the  decedent,  John  Estep,  in 
the  year  1892,  claiming  that  by  either  fraud  or  mistake  ther»  was  included 
in  the  boundary  given  in  the  deed  much  more  land  than  was  intended  to  be 
conveyed  therein.  The  piece  intended  to  te  conveyed  was  and  is  bounded  as 
follows:  "Beginning  at  the  point  at  the  lower  side  of  a  hollow  a^d  running 
up  the  point  on  the  lower  side  of  the  hollow  with  Lizzie  McCoy's  line  to  the 
back  line  onto  Martha  Dodson's  line;  thence  with  Martha  Dodson's  line  to 
the  bed  of  Peter  creek,  and  with  the  betl  of  Peter  creek  to  the  beginning. " 

That  the  parcel  of  land  includeti  in  the  deed  by  fraud  or  mistake  is  on  the 
other  side  of  Lizzie  McCoy's  land.  The  piece  intended  to  be  conveyed  and 
the  piece  not  intended  to  be  conveyed  are  separated  by  the  land  of  Lizzie 
McCoy.  According  to  the  deposition  of  George  W.  Dodson,  Jr.,  and  other 
evidence  which  is  uncontradicted,  except  in  a  manner  by  the  appellee,  Wil- 
liam F.  Estep,  the  parcel  of  land  above  that  of  Lizzie  Dodson,  included  in 
the  deed  above  referred  to,  was  so  included  without  the  knowledge  or  con- 
sent of  John  Estep,  now  deceased,  and  by  the  fraud  of  appellee;  and  the 
lower  court  erred  in  not  so  adjudging. 

The  deed  from  John  Estep  to  his  son.  Godfrey  J.  Estep,  was  executed  in 
1888  for  the  recited  consideration  that  his  son,  Godfrey,  should  care  for  and 
support  his  father,  mother  and  his  idiotic  sister  during  their  natural  lives. 

This,  from  the  evidence,  was  an  unconscionAble  considenition,  as  the  land 
was  of  a  very  little  value.  He,  Gtodfrey,  owned  another  piece  of  land,  con- 
veyed to  him  by  one  Blankenahip,  from  which  his  father  sold  ninety-six  ix)p- 
lar  trees  and  received  the  price  of  $1  per  tree,  and  also  sold  a  few  walnut 
trees.  In  1889,  when  Godfrey  was  sixteen  years  of  age,  he  attempted  to  re- 
oonvey  this  piece  of  land  to  his  father.  In  1894,  after  he  arriveti  at  the  age 
of  twenty-one  years,  he  renounced  the  deed  which  he  hiwl  made  to  his  father, 
and  conveyed  the  same  piece  of  land  to  the  api)ellee,  William  F.  Estep.  In 
1896,  and  just  before  the  death  of  John  Estop,  it  is  proven  l>y  several  wit- 
nesses,  and  not  contnwiicted,  that  he  stated  that  he  knew  the  deed  Godfrey 
had  made  to  him  in  infancy  wtis  invalid,  and  stated  that  he  wanted  Godfrey 
to  have  that  piece  of  land  which  he  had  conveyed  to  him,  and  made  arrange- 
ments for  his  widow  to  remove  to  and  live  upon  another  tract  of  land  and  to 
surrender  that  piece  of  land  to  Godfrey  after  his  death.  In  view  of  these 
facts,  and  the  fact  that  John  Estep  received  the  price  of  the  timber  sold  off 
of  Godfrey's  other  piece  of  land,  and  that  Godfrey  was  his  child,  we  are  dis- 
posed to  iDelieve  that  the  lower  court  was  right  in  not  setting  aside  this  deed. 

For  these  reasons  the  case  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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HALL.AM,  &c.  V.  COULTER,  AUDITOR,  &c. 
(Filed  April  21,  1903.) 

Attorneys — Unauthorized  Collections— A.  and  C.  were  rival  candidates 
for  a  seat  in  the  lower  house  of  the  general  assembly.  C.  received  the  cer> 
tiflcate  of  election  and  A.  contested  his  seat  liefore  the  legislature.  Appellants 
were  attorneys  for  A.  The  legislature  appropriated  1250  each  to  A.  and  C. 
to  pay  their  attorneys'  fees  and  expenses  incident  to  the  contest.  Appellants 
applied  to  and  received  from  the  auditor  a  warrant  on  the  treasurer  for  the 
amount  due  A.  as  attorneys  for  A. ,  and  said  amount  was  paid  them  by  the 
treasurer.  A.  instituted  this  action  for  a  mandamus  to  compel  the  auditor 
to  issue  his  warrant  for  the  amount  of  the  appropriation.  The  auditor  and 
treasurer  answered,  setting  up  the  facts  above  stated,  and  alleging  that  appel- 
lants had  full  authority  to  receive  said  sum,  and  that  same  was  paid  them 
in  good  faith.  Appellants  were  made  defendxmts,  and  judgment  against- 
them  for  said  sum  was  prayed  for  in  the  event  that  the  auditor  and  treasurer 
should  be  <^mpelled  to  pay  same  to  A.  The  court  granted  a  writ  of  man- 
damus, compelling  the  auditor  and  treasurer  to  pay  said  sum  to  A. ;  also  ren- 
dered a  judgment  against  appellant  for  the  amounts  unlawfully  received  by 
them,  from  which  they  prosecute  this  iippeal.  Held — That  appellants  had. 
no  lien  on  said  money  and  no  implie<l  authority  to  receive  same.  The  con- 
test set  on  foot  by  A.  was  to  recover  or  secure  an  oflfice,  not  an  appropriation 
at  the  hands  of  the  legislature.  The  sum  allowed  was  a  mere  incident  or 
result  of  the  contest,  givnn  by  the  legislature  not  as  a  matter  of  right,  but 
as  a  gratuity  to  indemnify  him  against  loss  or  expense  incurred  by  reason  of 
the  contest.  Appellants  do  not  claim  that  they  had  any  express  authority 
from  A.  to  collect  this  claim  from  the  State,  and  as  their  right  to  represent^ 
him  appears  to  have  ended  with  the  contest,  authority  to  collect  or  receive- 
the  sum  thereafter  allowed  him  by  the  legislature  to  defray  the  expenses  of 
the  contest  will  not  lie  presumed  or  implied. 

T.  L.  Edelen  for  appellants. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellees. 
Api)eal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

D.  R.  Alleji  and  W.  H.  Collopy  were  rival  candidates  at  the  November 
election,  1899,  for  a  seat  in  the  lower  house  of  the  general  assembly  of  Ken- 
tucky in  and  for  the  eighty-first  legislative  district.  Collopy  received  the 
certificate  of  election  to  the  office  in  question,  but  his  right  thereto  was  de- 
nied by  Allen,  who  claimed  to  have  been  electetl,  and  he  thereupon  instituted 
a  contest  for  the  office  Ijefore  the  general  assembly  upon  the  meeting  of  that 
body,  in  which  contest  he  was  unsuccessful. 

Upon  the  termination  of  the  contest  the  general  assembly,  by  an  act  en- 
titled "An  act  appropriating  money,"  which  became  a  law  on  June  13,  1900^ 
duly  appropriated  to  the  use  of  Allen  and  Collopy  the  sum  of  1260  each^ 
wherewith  to  pay  attorneys'  fees  and  other  expenses  incurred  by  them  re- 
spectively in  the  contest. 

For  the  $250  thus  appropriated  for  the  benefit  of  Allen   a  voucher  was  Is- 
sued by  the  auditor  of  the  State  of  Kentucky,  payable  to  the  appellant,  T.  F. 
Hallam,  as  attorney  for  Allen,  who  caused  the  same  to  be  presented  to  the 
treasurer  of  the  State  for  payment,  and  the  latter  thereupon  issued  his  check, 
payable  too  Hallam,  as  attorney  for  the  amount  named  in  the  voucher,  and 
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nipon  this  check  the  appellant,  Hallaiu,  and  associate  counsel,  Durrett  and 

Green,  received  out  of  the  State  treasury  the  entire  sum  of  1250  appropriated 

to  Allen.    The  voucher  of  the  auditor  was  issued  upon  the  following  written 

order :    . 

"Cincinnati,  O.,  April  28,  1900. 

*'Hon.  Gus  G.  Coulter,  Auditor  of  Kentucky,  Frankfort,  Ky, : 

"Dear  Sir^-In  the  contested  election  case  of  R.    R.    Allen,   contestant^ 

■against  W.  H.  Collopy,  contestee,  for  the  seat  as  representative  in  the  general 

assembly  from  the  second  district  of  Kenton  coimty,   plea63  make  out  check 

and  warrant  (when  due)  for  allowance  by  assembly  for  contestant's  expenses,. 

so  that  t\ie  same  shall  be  payable  to  the  order  of  T.  F.  Hallam,  attorney  for 

D.  R.  Allen,  and  deliver  same  to  Pat  McDonald. 

"MARTIN  M.  DURRETT, 

"E.  J.  GREEN,  JR., 

"T.  F.  HALLAM, 

"Attorneys  for  D.  R.  Allen.'' 

After  the  payment  of  the  above  sum  to  the  appellant,  Hallam,  Allen  de- 
manded of  the  auditor  a  voucher  for  the  amount  appropriat^-d  to  his  use  by 
the  general  assembly,  which  was  refusetl ;  he  thereupon  instituted  suit  In  the 
Franklin  Circuit  C«)urt  tvgainst  the  auditor  and  treasurer,  respectively,  in 
his  petition  setting  forth,  in  substance,  the  contest,  the  appropriation  of  $250 
made  him  by  the  legislature,  and  the  refusal  of  the  auditor  to  issue  him  a 
voucher  or  warrant  therefor  upon  the  treasurer,  the  petition  closing  with  a 
prayer  for  the  writ  of  mandamus  to  compel  the  auditor  to  issue  a  warrant 
upon  the  State  treasurer  for  the  sum  of  $250.  payable  to  him,  and  directing 
the  tivasuier  to  pay  him  that  amount  uptjn  presentation  of  the  warrant. 
Joint  answer  was  filed  by  the  auditor  and  treasurer,  in  which  they  set  up 
the  order  from  appellant  Hallam,  the  issual  of  the  wammt  by  the  auditor 
to  him,  and  its  pjiyment  by  the  treasurer,  and  further  averred  that  he  and 
his  associate  counstl  and  co-appellants,  Durrett  and  Green,  had  a  lien  on  the 
sum  appropriatetl  by  the  legislature  to  the  payment  of  the  expenses  incurred 
by  Allen  in  his  contest,  and  that  the  appellants  had  the  right  to  collect  and 
apply  the  stime  to  the  payment  of  their  fees  for  legal  services  rendered  him 
in  his  contest  with  Collopy. 

Thereafter  an  amended  answer  was  filed  by  the  auditor  and  treasuivr,  in 
which  it  is,  in  substancj\  averred  that  the  payment  to  appellants  of  the  sum 
allowed  Allen  by  the  legislature  was  made  by  them  in  good  faith,  and  with 
the  belief  that  the  appellants  had  the  authority  to  receive  same  as  attorneys 
for  Allen ;  they,  therefore,  asked  that  their  answer  be  made  a  cross  petition 
against  appellants,  and  thiit  they  be  made  pixrties  defendant,  and  required 
to  answer  and  show  what  authority  they  had  to  collect  the  sum  paid  them ; 
and  if  they  had  received  the  Fame  without  right,  that  they  be  made  to  pay 
it  into  court,  that  it  might  be  delivertd  to  whomsoever  the  court  might 
direct. 

The  appellants  filed  demurrer  to  the  answer  and  cross  petition  of  the  au- 
ditor and  treasurer,  and  with  same  an  answer,  in  which  it  was  admitted 
that  they  received  the  $S?50  in  controversy,  and  in  substance  averred  that 
they,  by  employment  of  AlUn,  represented  him  in  his  conttst  before  the 
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legislature,  and  that  he  proiiilsed  to  pay  them  for  their  services  whatevw 
sum  might  be  appropriat<ed  by  tliat  body  in  pfiyment  of  the  expense  incurred 
by  him  in  the  prosecution  of  the  contc  st ;  that  they  did  perform  for  him  all 
*  the  services  conttMiiplated  by  their  employment,  and  in  addition  that  they 
engaged  the  services  of  officers  to  execute  notices  and  subpoenas,  and  to  take 
depositions  in  the  contestetl  election  case,  whose  fees  were  paid  by  them  at 
Allen's  request;  and  further,  that  the  appellant,  Hnllam,  came  to  the  city  of 
Frankfort,  and  there,  before  the  general  assembly  and  its  committees,  repre- 
sented him  in  his  contest,  and  paid  his  (Hallam's)  own  hotel  bills,  and  other 
necessary  expenses,  while  there.  The  answer  also  sets  out  in  detail  the  fees 
paid  and  expenses  incuiTed  by  appellants  in  the  prosecution  of  the  contest, 
and  avers  that  the  value  of  their  services,  together  with  the  fees  paid  and  ex- 
penses inciirn^d  by  them,  exoet*ds  by  f  174  the  amoimt  of  the  appropriation 
collected  by  them  out  of  the  State  treasury,  and  they  deny  the  right  of  the 
auditor  or  treasurer  to  reccner  of  them  the  f250,  or  any  part  thereof. 

A  general  demurrer  was  filed  by  Allen  t^)  the  answer  as  amended  of  the 
auditor  and  tivasurer,  which  was  sustained  by  the  lower  court,  and  they 
failing  to  plead  further,  judgment  was  duly  rendered,  directing  the  auditor 
to  issue  to  Allen  a  warrant  upon  the  treasurer  for  the  f260  in  controversy, 
and  the  ti-easurer  to  pay  the  same  upon  presentation  out  of  the  State  treas- 
ury, and  further  adjuilging  to  Allen  his  costs  in  the  action  exi)ended. 

The  geneial  demurrer  filed  by  the  auditor  and  treasurer  to  the  answer  of 
appellants  to  their  cross  petition  was  also  sustained,  and  the  latter  failing  to 
plead  further,  it  was  adjudged  by  the  lower  court  that  appellees,  G.  G.  Coul- 
ter and  S.  W.  Hager,  recover  of  appellants,  Hallam,  Green  and  Durrett,  f  25Ch 
with  interest  thereon  from  the  1st  day  of  May,  1900,  until  piiid,  and  their 
costs  expended,  to  which  judgment  api)el]ants  excepted  and  prayed  an  ap- 
ixjal,  and  the  cast^  is  now  ])efore  this  court  upon  that  appeal.  We  are  not 
disposed  to  question  the  reasonal)leness  of  the  fee  attemptetl  to  be  asserited  by 
appellants,  nor  are  we  incline<i  to  approve  of  the  conduct  of  Allen  in  seeking 
to  withhold  fi-om  his  attorneys  the  sum  appropriated  by  the  legislature  to 
reimburse  him  for  his  costs  incurred  in  prosecuting  the  contest  for  a  seat  in 
that  body,  fcr  the  appropriation  was  made  in  the  main  to  enable  him  to  pay 
his  attorneys  for  legal  services  rendertnl  him  in  that  contest,  but  we  are 
called  upon  to  determine  the  legal  rights  of  the  parties  as  presented  by  the 
record,  in  doing  which  our  only  guide  nuist  be  the  law. 

Appellants  claim  to  have  a  lien  upon  the  sum  allowed  appellee  by  the  gen- 
eral assembly.  If  they  can  have  and  assert  such  a  lien,  it  must  be  under 
and  by  virtue  of  section  107,  Kentucky  St-atutep,  which  provides  that  **  attor- 
neys at  law  shall  have  a  lien  upon  all  claims  or  demands,  including  all 
claims  for  unliquidated  (bimages,  put  into  their  hands  for  suit,  or  collection, 
or  upt)n  which  suit  has  been  instituted,  for  the  amount  of  any  fee  which 
may  have  l3een  agreed  upon  by  the  parties,  or,  in  the  absence  of  such  agree- 
ment, for  a  ivasonable  fee  for  the  services  of  such  attorney,  and  if  the  action 
is  prosecuted  to  a  recovery,  shall  have  a  lien  upon  the  judgment  for  money 
or  property  which   may  be   recovered,  legal  costs   excepted,  for   such   fee.*' 

4t       «       * 

The  liens  allowed  by  this  section  relate  to  claims,  or  demands,  put  Into 
the  hands  of  an  attorney  for  collection,  or  suit,  or  to   judgments  for  money 
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•OP  property  which  may  be  recovered.  It  is  clear  that  a  lien  in  favor  of  an 
attorney  can  not  arise  under  the  statute  out  of  a  contest  for  office  before  a 
legislative  body,  for  in  such  a  proceeding  neither  money  nor  prox)erty  is  in- 
volved, and  if  the  office  be  recovered  through  the  efiforts  or  skill  of  the  attor- 
ney, no  lien  ctin  be  asserted  by  him  uiK>n  the  office,  its  fees  or  emoluments, 
for,  under  our  Constitution  and  laws,  the  incumbent  of  an  office  may  not 
iarm  it  out,  or  assign  the  fees  or  salary  thereof. 

The  contest  set  on  foot  by  Allen  was  to  recover  or  secure  an  office,  not  an 
appropriation  at  the  hands  of  the  legislature.  The  sum  allowed  was  a  mere 
Incident,  or  result  of  the  contest,  given  by  the  legislature,  not  as  a  matter  of 
Tight,  but  as  a  gratuity  to  indemnify  him  against  loss  or  expense  incurred 
by  reason  of  the  contest,  and  according  to  parliamentary  custom  such  allow- 
ances are  made  to  the  unsuccessful,  as  well  as  to  the  successful,  party.  It  la 
not  contended  by  appellants  that  they  were  employed  to  Fecuie  for  Allen  an 
appropriation  at  the  hands  of  the  legislature;  such  an  employment  w^ou Id 
have  been  against  public  policy,  and  no  ccmipi^nsiition  could  have  been  re- 
<50vered  by  them  by  reason  thereof.  The  sum  appropriated  by  the  legislature 
to  Allen  could  not  have  been  attached  by  appellants  before  its  ijayment  by 
the  treasurer  of  the  Stiite,  and  we  are  of  opinion  that  no  attorney's  lien  was 
created  thereon  while  it  remained  in  the  State  treasury. 

It  is  not  claimed  by  appellants  that  they  had  any  express  authority  from 
Allen  to  collect  this  claim  from  the  State.  And  as  their  right  to  represent 
liim  appears  to  have  ended  with  the  contest,  authority  to  collect  or  receive 
the  sum  thereafter  allowed  him  by  the  legislature  to  defray  the  exiwnses  of 
the  contest  will  not  be  presumed  or  implieti. 

The  judgment  in  favor  of  Allen  against  the  auditor  and  treasurer  has  not 
been  appealed  from,  but  for  the  reasons  herein  given  the  judg^uent  in  favor 
of  appellees.  Coulter  and  Hager,  on  their  cross  petition  against  appellants  is 
hereby  affirmed. 
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(Filed  April  21,  1«03— Not  to  be  reported. ) 

Divorce — Fraud  —  Coercion —Appellant  brought  this  action  for  divorce 
against  his  wife,  alleging  that  she  falsely  charged  ttiat  he  was  the  father  of 
her  bastard  child,  and  that  he  had  seduced  her  under  promise  of  marriage, 
and  that  he  was  induced  to  marry  her  under  threat  of  prosecution  for  a  peni- 
tentiary offense,  she  being  under  t>yenty-one  years  of  age.  In  an  amended 
I)etltion  he  alleged  that  she  abandoned  him  without  fault  on  his  part.  On 
the  trial  the  lower  court  dismissed  the  petition.  On  appeal.  Held — That  the 
proof  seems  to  sustain  the  chancellor,  and  his  finding  will  not  be  disturbed, 

Qamett  &  Gamett  for  appellant. 

Lilburn  Phelps  for  appellee. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  brought  this  suit  to  obtain  a  divorce  from  his  wife,  Laura  Hale. 
In  his  original  petition  he  alleged  that  in  November,  1900,  she  falsely  charged 
that  ahe  had  beenseduced  by  him,  and  that  she  was  then  with  child  and 
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that  he  was  the  father  of  the  child,  and  threatened  to  pMReciite  him  on  tb» 
charge  of  seducing  her,  a  female  under  twenty-one  years  of  age,  under  prom- 
ise of  marriage,  threatening  that  she  would  swear  enough  to  oonyict  him 
and  he  would  have  to  serve  a  term  in  the  i)enitentiary ;  that  other  memhen 
of  her  family  made  like  threats;  that  by  reason  nf  these  things,  though  he 
was  not  guilty  of  the  charge,  to  avoid  being  arrested  and  put  in  jail  he 
suffered  himself  to  t-e  married  to  her ;  that  soon  after  they  were  married  she 
confessed  that  he  was  not  the  father  of*  the  child  and  had  not  seduced  her^ 
but  that  she  had  been  seduced  by  another,  who  was  the  father  of  the  child, 
and  since  that  time  he  had  had  nothing  to  do  with  her,  except  he  offered  to 
support  her  provided  she  would  live  at  a  house  he  furnished  her.  but  she 
refused  to  live  there.  He  alleged  that  the  marriage  was  obtained  by  force, 
fraud  and  duress,  and  that  the  defendant's  conduct  had  been  so  lewd  and 
lascivious  as  to  prove  her  unchaste,  and  that  Kince  she  married  him  she  had 
been  keeping  the  company  of  other  men.  It  was  allttgtd  that  the  wife  was 
an  infant.  She  denied  the  allegations  of  the  petition.  On  February  22, 1902. 
the  plaintiff  filed  an  amended  petition,  in  which  he  charged  that  the  wife 
had  abandoned  him  and  voluntarily  lived  apart  from  him  without  fault  or 
wrong  on  his  part.  The  case  was,  after  this,  submitted  and  the  court  en- 
tered a  judgment  to  the  effect  that  the  plaintiff's  petition  and  amended  peti- 
tion were  not  sustained  by  the  proof,  and,  therefore,  dismissed  the  action  at 
his  cost. 

The  judgment  of  the  chancellor  on  the  facts  in  cases  of  this  character  is 
given  ccnsidenvble  weight,  and  is  not  disturbed  where,  on  the  whole,  case  the 
court  is  in  doubt  as  to  the  truth.  The  pi'oof  showed  that  the  husband  is 
twenty-four  years  of  age,  the  wife  under  twenty -one;  that  they  resided  not 
far  apart  in  Russell  county  and  were  married  on  November  27,  ISHK).  Some 
seven  or  eight  weeks  before  this  she  had  given  birth  to  a  bastard  child. 
Att&r  their  marriage  they  came  to  the  house  of  the  plaintiff's  father  and 
lived  there  one  week,  when,  on  a  rainy  day  in  December,  the  wife  took  her 
baby  in  her  arms  and  walked  to  her  father's  house  some,  distance  away. 
Soon  after  this  the  original  petit i(m  in  this  case  was  filed,  attacking  the 
Wife's  character  for  chastity  and  charging  her  with  le^^dness.  No  proof  is 
offered  of  these  charges,  and  no  grt»at<»r  cruelty  can  be  shown  a  wife  than  un- 
founded charges  of  this  sort.  No  cause  is  assigned  for  the  wife*s  taking  up 
her  Vjaby  and  walking  home  in  the  rain,  except  so  far  as  it  may  he  inferred 
from  the  circumsfainces  surrounding  the  parties.  But  in  view  of  the  allega- 
tion of  the  petition  as  to  how  this  marriage  was  obtained,  fllwl  so  soon  after 
the  sejiaratlon,  we  are  not  prepared  to  say  that  the  chancellor  erred  In  hold- 
ing that  the  evidence  failed  to  satisfy  the  court  that  her  leaving  was  without 
the  fault  of  the  defendant. 

Judgment  affirmed. 


FUQUA  V.  COMMONWEALTH. 

(Filed  April  22,  190a— Not  to  be  reported.) 

1.  Crlmimil  law — New  trial — Appellant  was  indicted  with  P. ,  as  having 
aided  and  ul)etted  him  in  the  commission  of  murder,  and  his  trial  resulted 
in  a  conviction  for  murder  and  sent^^nce  to  life  imprisonment,  from  wlUch. 
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this  appeal  is  prosecuted.  Among  the  errors  alleged  in  the  ground  for  a  new 
tirial  it  cliarged  that  the  sheriff  gave  to  the  jury  in  their  rooms  the  minutes 
-of  evidence  given  in  the  ext\minlng  trial  of  P.  and  appellant,  and  also  the 
grounds  for  a  new  trial  filed  by  P.,  which  influenced  the  jury  in  rendering 
their  verdict.  It  was  also  charged  that  the  verdict  was  decided  by  lot. 
Held — That  as  these  errors  complained  of  appear  for  the  first  time  in  the  mo- 
tion for  a  new  trial,  they  ctin  not  be  considered  on  this  appeal,  as  under  sec- 
tion 281,  Criminal  Code  of  Pnictice,  they  are  not  subject  to  exception. 

2.  Instructions — Instiiiction  No.  3  is  not  objectionable  as  assuming  that  P. 
killed  the  deceased  as  that  hud  been  stated  in  another  part  of  the  instruc- 
tion and  was  unnecessaiy  to  lie  repeated. 

8.  Evidence— Dying  declarations— The  Commonwealth's  attorney  was  per- 
mitted to  state  that  P.  had  made  statements  to  him  contradictory  of  his  evi- 
dence given  on  the  trial,  but  the  court  erred  in  not  instructing  the  jury  that  this 
evidence  was  only  admissible  for  the  purpose  of  impeaching  the  witness,  and 
not  as  substantive  testimony  against  appellant.  The  dying  declaration  of 
deceased  was  given  under  the  belief  that  he  would  soon  die.  This  fa<;t  is 
amply  proven  by  his  own  statement,**  and  his  condition  at  the  time.  It  is  no 
objection  to  the  admissibility  of  the  dying  declaration  that  there  is  other 
evidence  to  prove  the  facts  attending  the  Ivilling.  Before  a  written  dying 
declaration  is  admissible  in  evidence  it  is  necessary  that  .«ame  should  be 
either  read  over  to  the  party  and  assented  to  by  him,  and  either  signed  by  or 
for  him.  While  the  paper  which  wtis  not  signed  may  not  be  read  in  evidence 
the  witnesses  who  heard  the  declaration  may  testify  orally  as  to  what  was 
aaid  by  the  deceased,  and  the  witness  who  wrote  down  the  wortlsmay  refresh 
his  memory  by  ivference  to  the  memoi-anduni  made  by  him. 

Moss  &;  Moss  for  appellant. 

O.  J.  Pratt  and  M,  li.  Todd  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Spot  Polk  was  indicted  by  the  grand  jury  of  the  county  of  McCracken, 
Kentucky,  charged  with  the  willful  murder  of  George  Gray,  and,  with  him, 
the  appellant,  Jjon  Fuqua,  was  jointly  indicted,  charged  with  aiding  and 
abetting  him  in  the  murder.  Spot  Polk  setms  to  have  pleaded  guilty,  and 
upon  appellant's  trial  for  the  ofifense  for  which  he  was  charged  he  was  found 
guilty  by  the  jury,  and  his  sentence  fixed  at  ccmflnement  in  the  penitentiary 
for  life.  His  motion  for  a  new  trial  having  been  overruled  the  wise  is  here 
on  appeal. 

There  are  .several  grounds  for  a  new  trial  filed,  and  these  we  shall  discuss, 
not  in  the  order  in  which  they  were  made,  but  in  the  order  of  their  import- 
ance, as  we  regard  them. 

The  seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  grounds  may  be 
considered  together.  These  set  forth  that  "the  sheriff,  H.  F.  Lyon,  handed  to 
the  jury,  in  their  room,  the  minutes  of  the  grand  jury  in  considering  the 
charge  against  Spot  Polk  and  appellant;  also  the  motion  for  a  new  trial  in 
the  case  against  Spot  Polk,  and  many  other  papers  in  the  case;  and  because 
the  verdict  in  this  case  was  caused  and  found  and  induced  as  much  by  reason 
of  the  aforesaid  minutes  or  memorandum  of  the  evidence  heard  by  the  grand 
jury  and  the  motion  for  a  new  trial  in  the  Spot  Polk  case  as  by  anything 
«lse;  and  becau.se  the  defendant  did  not  have  a  fair  trial  in  this  case;  because 
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the  jury  had  and  read  the  meniorandum  of  the  evidence  before  the  grand 
jury,  and  also  the  typewritten  motion  and  grounds  for  a  new  trial  in  the- 
Spot  Polls  case ;  because  the  verdict  was  decided  by  lot,  and  also  not  by  a 
fair  expression  of  opinion  by  the  jurors;  because  the  verdict  was  not  the 
verdict  of  one,  two  or  three  of  the  twelve  jurors,  and  those  whose  verdict 
was  and  is  contrary  to  the  verdict  returned  agreed  to  it,  but  did  not,  and  do 
not,  believe  the  defendant  was  proven  guilty  beyond  a  reasonable  doubt" 

Section  280  of  the  Criminal  Code  is  as  follows:  "Upon  the  trial  of  criminal 
or  penal  prosecutions  either  party  may  except  to  any  decision  of  the  court 
by  which  the  substantial  rights  of  such  party  are  prejudiced,  subject  to  the- 
restrictions  in  the  next  section. ' ' 

Section  281  provides  that ' '  the  decision  of  the  court  upon  challenges  to  the 
panel,  and  for  cause,  upon  motion  to  set  aside  an  indictment,  and  upon  mo- 
tion for  a  new  trial,  shall  not  be  subject  to  exception. ' ' 

These  sections  have  often  been  construed  by  this  court  as  forbidding  tho 
reversal  of  a  case  for  an  error  or  wrong  done  to  the  rights  of  the  defendant 
during  the  progress  of  the  trial,  which  appears  for  the  first  time  In  the  mo- 
tion for  a  new  trial.  (Kennedy  v.  Commonwealth,  14  Bush,  340;  Brown  v. 
Commonwealth,  14  Bush,  SSW;  Farris  v.  Commonwealth,  14  Bush,  862;  Mor- 
gan V.  Commonwealth,  14  Bush,  106;  Redmond  v.  Commonwealth,  82  Ky.r 
888;  Vinegar  V.  Commonwealth,  20  Ky.  Law  Rep.,  412;  Leslie  v.  Common- 
wealth, 18  Ky.  Law  Rep.,  13U1;  Sawyer  v.  Commonwealth,  18  Ky.  LawBep., 
667;  Commonwealth  v.  Simon,  100  Ky.,  164.) 

As  the  errors  complained  of  in  the  grounds  supra  appear  for  the  first  time- 
In  the  motion  for  a  new  trial,  they  can  not  be  considered  on  this  appeal 
under  the  rule  laid  down  in  the  cases  above  cited. 

Appellant  further  complains  that  the  court  erred  in  refusing  to  give  in- 
struction "Y"  asked  by  him.  Instruction  "Y"  is  substantially  the  or- 
dinary instruction  as  to  the  presumption  of  innocence  and  reasonable  doubt, 
and  we  think,  while  it  was  unobjectionable  in  form,  that  it  was  unneces- 
sary, as  instruction  No.  4,  given  by  the  court,  amply  covered  this  ground. 
It  is  also  urged  that  instruction  No.  3,  given  by  the  court,  is  erroneous  in 
this:  That  it  assumes  Spot  Polk  did  kill  George  Gray;  whereas  it  is  claimed 
that  this  question  should  have  been  left  for  the  decision  of  the  jury.  In  thia 
the  leariietl  counst^l  for  appellant  are  in  error.  The  instruction  clearly  re- 
quired the  jury  to  believe  *'from  all  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  Spot  Polk  did  feloniously,  willfully,  and  with  malice 
aforethought,  kill  and  murder  George  Gray, ' '  and  having  so  required  the 
j\iry  to  believe,  it  was  not  necessary,  in  that  i)art  of  the  instruction  which 
relates  to  the  charge  against  appellant,  of  aiding  and  abetting  Spot  Polk  in 
the  killing  of  George  Gray,  to  add  the  words  •4f  he  did  kill  him.  '*  The  in- 
struction, as  a  whole,  required  the  jury  to  believe,  to  the  exclusion  of  a  rea- 
sonable doubt,  every  substantive  fact  necessiiry  to  be  shown  in  order  to  es- 
tablish the  guilt  of  appellant,  and  we  think  the  instruction  contains  a  correct 
exposition  of  the  law  as  applicable  to  the  case  at  bar. 

The  sixth  ground  for  a  new  trial  is  that  the  court  erred  to  the  prejudice  of 
defendant  in  permitting  the  Commonwealth  to  contradict  Spot  Polk  by  show- 
ing that  he  had  made  statements  to  W.  F.  Bradshaw,  the  Commonwealth's 
attorney,   which  differed  from  the  evidence  he  gave  upon  the  trial.    We 
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think  the  Commonwealth  had  a  right  to  contradict  the  witness  as  to  hia 
testimony  in  question,  but  the  court  erred  in  not  instructing  the  jury  that 
the  evidence  of  the  witness  introduced  was  only  admissible  for  the  purpose 
of  contradiction,  and  was  not  to  be  considered  as  substantive  evidence  against 
appellant. 

In  the  case  of  Mullins  v.  Commonwealth,  23  Ky.  Law  Rep.,  3488,  this 
court,  in  6i)eaking  of  a  similar  question,  said:  "But  this  evidence  was  only 
admissible  for  the  purpose  of  impeaching  the  witness,  and  not  as  siibstantive 
testimony  against  the  appellant.  The  court  should  have  so  instructed  the 
jury.  The  failure  to  do  this  was  a  prejudicial  error.  (Jones  v.  Common- 
wealth, 22  Ky.  Law  Rep.,  356;  Collins  v.  Commonwealth,  15  Ky.  Law  Rep., 
691;  Feuston  v.  Commonwealth,  91  Ky.,  230.) 

We  are  of  opinion  that  a  proper  foundation  was  laid  by  the  Commonwealth 
for  the  introduction  of  the  paper  containing  the  dying  declaration  of  George 
Gray  on  the  subject  of  who  killed  him,  and  the  circumstances  of  the  killing. 
It  is  true,  as  contendetl  by  counsel  for  appellant,  in  order  that  such  declara- 
tions be  admissible,  it  is  necessary  to  show  to  the  court  thi^t  the  deceased 
made  such  declaration  under  the  influence  of  imptMiding  dissolution.  Rober- 
son,  in  his  work  on  Kentucky  Criminal  Ljiw  and  Procedure,  section  226, 
says:  *'To  render  a  statement  admissible  as  a  dying  declaration  it  must  first 
be  shown  by  the  party  offering  it  in  evidence  that  it  was  made  in  extremis, 
under  a  solemn  sense  of  impending  death,  and  when  the  party  has  given  up 
all  hope  of  this  life;  but  whether  this  be  so  or  not  may  be  determined  not 
only  by  what  he  may  aiy,  but  by  his  conduct:  the  character  of  the  wounds; 
the  opinion  of  physicians  or  other.-?  attending  him,  and  also  the  surrounding 
circumstances ;  and  he  need  not,  in  express  words,  declare  that  he  knows  he 
is  about  to  die,  or  make  us^*  of  equivalent  language.  The  true  t?st  of  the 
admissibility  of  the  evidence  of  such  declarations  is  a  Ix'lief  in  the  mind  of 
the  party  making  them  that  he  will  soon  die. ' ' 

Greenleaf,  in  his  work  on  Evidence,  section  158,  says:  "It  is  i^ssential  to 
the  admissibility  of  these  declarations,  and  as  a  preliminary  fact  to  be  proved 
by  the  party  offering  them  in  evidence,  that  they  were  made  under  a  sense 
of  impending  death ;  but  it  is  not  necessary  that  they  should  be  stfited  at  the 
time  to  be  so  made;  it  is  enough  if  it  satisfactorily  appears,  in  any  mode, 
that  they  were  made  under  that  sanction,  whether  it  b'.^  directly  proved  by 
the  express  language  of  the  declarations  or  by  Inference  from  his  evident 
tlanger,  or  the  oplnltm  of  the  medical  or  other  attendants,  stated  to  him,  or 
from  his  conduct  or  other  circumstances  of  the  case,  all  of  which  tire  resorted 
to  in  order  to  ascertain  the  state  of  the  declarant's  mind. '• 

We  think  that  the  evidence*  shows  Gmy's  condition  at  the  time  he  made 
the  declaration  in  question  to  have  been  such  as  to  warnmt  the  court  in 
admitting  It  In  evidence;  he  was  suffering  from  a  wound  necessarily  mortal^ 
and  was  so  weak  as  to  be  hardly  able  to  move  In  bed,  and  to  render  audible 
8i)eech  exceedingly  difficult.  He  stated  that  he  believed  he  was  going  to  die, 
and  that  the  doctor  had  told  him  so.  Taking  all  these  facts  together,  they 
show  his  condition  of  mind,  as  to  his  Immediate  dis.solutlon,  to  have  been 
such  as  to  fully  meet  the  requirements  of  the  rule  laid  down  by  Robertson 
and  Greenleaf  above  quoted.  Nor  can  we  agree  with  the  learned  counsel, 
that  the  declaration  In  question  was  inadmissible  because  there  were  other 
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witnesses  in  the  case,  who  testified  as  to  the  killing,  and  its  circumstances, 
and  that,  therefore,  there  was  no  necessity  for  the  introduction  of  the  djing 
declaration  of  Gray.  It  is  true  that  the  reason  for  the  admissibility  of 
dying  declarations  rests  on  the  general  necessity  that  oft-entiines  it  would 
be  impossible  to  show  who  did  the  killing  but  for  the  dying  declaration  of 
the  party  killed;  but  this  is  a  general  necessity,  and  has  no  reference  to  the 
exigencies  of  the  particular  case.  The  principle  Ijeing  once  established  as  a  rule 
of  evidence,  such  declarations  are  admissible  in  every  case  where  they  are  other- 
wise competent,  without  reference  to  the  number  of  witnesses  who  may  de- 
pose as  to  the  fa^ts  of  the  killing.  It  is  true  that  in  the  case  of  Collins  v. 
Commonwealth,  12  Bush,  271,  the  court,  in  the  opinion,  uses  some  general 
language,  which  seems  to  give  support  to  the  conUr'Ution  that  the  admissi- 
bility of  dying  declarations  dejjends  on  the  necessities  of  the  particular  case; 
the  exclusion  of  the  dying  declaration  in  the  case  cit<»d,  however,  was  not 
Imsed  upon  this  ground,  but  another,  the  soundness  of  which  can  not  be 
questioned.  If  such  declarations  were  admissible  only  upon  the  necessity  of 
the  particular  case,  it  would  follow  that  the  court  would  be  forced  to  require 
the  Commonwealth's  attorney  to  produce  all  of  the  State's  evidence  before 
the  dying  declaration  could  be  heard,  for,  until  that  was  done,  it  could 
never  know  whether  or  not  the  Commonwealth  possessed  sufficient  evidence 
to  establish  the  killing  without  the  dying  declaration;  and  it  would  throw 
upon  the  court  the  burden  of  deciding  in  each  wise  whether  or  not  the  Com- 
monwealth l#id  sufticient  evidence  to  establish  the  killing  without  the 
declaration,  thus  making  the  judge  decide  the  weight  to  be  given  the  Com- 
monwealth's testimony. 

In  the  case  of  Lukers  v.  Commonwealth,  9  Ky.  Law  Rep.,  385,  in  discus- 
sing this  question,  the  court  said:  "We  do  net  understiwid  the  rule  to  have 
been  heretofore  so  interpret-tnl  and  applied  by  this  court  as  to  make  dying 
declarations  competent  evidence  of  the  act  of  killing  and  identity  of  the 
guilty  party  only  when  there  is  no  other  testimony  i-elating  thereto,  nor  do 
we  pertt^ive  the  reason  for  such  restriction,  for  it  often  occurs  that  the  testi- 
mony of  living  witnesses  is  contradicted  and  discredited,  as  was  attempted 
in  this  case. 

But  the  trouble  we  see  in  permitting  the  paper  containing  the  dying 
declaration  in  this  case  to  be  read  to  the  jury  is  that  it  had  not  been  signed 
by  the  decedent,  or  read  over  to  him,  or  in  any  way  recognized  by  him  after 
it  was  written.  In  the  case  ct  Say  lor  v.  Commonwealth,  17  Ky.  Law  Rep., 
100,  in  speaking  of  writt-en  dying  declarations,  this  court  said:  '*It  is  not 
nncessiiry  that  the  writing  should  be  sworn  to  by  the  deceased;  if  it  is  signed 
by  him  it  is  sutlicient. " 

In  the  Am.  &  Eng.  Ency.  of  Law,  2d  edition,  volume  10,  page  391,  the 
rule  is  thus  laid  down :  "Even  though  the  declarations  have  been  reduced  to 
writing,  the  writing  is  a  mere  memorandum,  and  is  not  cimipetent  evidence 
of  the  declarations  if  it  was  neither  signed  by  the  deceased  nor  read  over  to 
him."  (Citing  Andersim  v.  Stat«,  79  Ala.,  ^;  State  v.  Fraunburg,  40  la.,  ooo; 
State  V.  Sullivan,  51  la.,  142,  and  Allison  v.  Commonwealth,  99  Pa.  State,  17.) 

It  seems  to  us  that  whiT^^  a  dying  declaration  is  made,  as  in  this  case,  by 
one  so  w(»ak  as  to  speak  with  great  difHculty,  and  it  is  reduced  to  writing, 
It  should  have  bet'u  ivad  over  to  him  as  a  whole,  and  assented  to  by  him,  and 
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either  signed  by  or  for  him  before  it  becomes  admissible  as  his  dying  deo^ 
laration.  An  emanuensis,  under  such  circumstances,  is  more  than  ordinarily 
liable. to  error,  and  it  seems  only  fair  to  the  defendant  that  before  such  a 
^per  is  read  to  the  jury  as  the  dying  declaration  of  the  deceased,  he  should 
have  given  some  recognition  or  assent  to  it  as  a  whole. 

But  while  the  "paper  in  question  may  not,  for  the  reasons  given,  be  read  to 
the  jury  as  a  deposition,  the  witnesses  who  heard  the  declaration  may  testify 
orally  as  to  what  was  said  by  the  deceaswl,  and  the  witness  who  wrote  down 
the  words  may  refresh  his  memory  by  a  reference  to  the  memcmndum  made 
by  him. 

Wher<?fore,  the  case  Is  nn'erse<l  for  proceedings  consistent  with  this  opinion. 
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(Filetl  April  22,  1908— Not  to  be  report<Hl. ) 

Street  improvements — The  city  of  Ijouisville  entered  Into  a  contract  with 
appellants  to  improve  the  carriage  way  of  Frankfort  avenue  from  the  former 
«ity  boundary  line  to  Cavewcwd  avenue  extended,  pursuant  to  an  ordinance, 
and  appellants  having  complettHl  the  work  and  received  apportionment  war- 
rants therefor,  brought  this  action  against  the  abutting  property  owners  and 
the  city.  The  court  held  that  no  part  of  the  propt»rty  lying  «)Uth  of  New 
Main  stnvt  or  north  of  Clifton  a>enue  was  liable  f<:r  any  part  of  the  im- 
provement on  it.  The  projK'rty  rt^lieved  of  this  ehargt*  did  net  front  on 
Frankfort  avenue,  but  lay  within  the  boundary  of  lUo  feet  on  either  side  of 
Frankfort  avenu(»  and  frontt^l  on  two  other  streets,  viz.,  Ni-w  Main  street 
aud  Clifton  avenue,  ])ut  app(»llants  cont<(^nd  that  said  property  is  not  relieved 
of  this  charge  because  New  Main  strei^t  and  Clift<Mi  avt*nue  nre  not  principal 
streets  of  the  city,  and  were  never  dedicated  as  such  for  public  use.  Said 
original  property  was  outside  the  city  of  Xjouisviye  and  owned  by  one  person 
who  laid  It  off  into  streets  and  lot*  and  rtHJorded  the  phit  in  the  office  of  the 
county  court  clerk  aud  sold  lots  fronting  on  Siiid  strin^ts,  many  of  which  were 
improved,  by  houses  being  iTocted  theivon,  mor**  than  twenty  years  liefore  the 
territory  was  annexed  to  the  city.  Held—  That  the  act  of  the  city  in  talking  this 
trerltory  Into  the  city  was  wholly  voluntary  on  its  part.  In  thus  extending  Its 
limits  it  took  the  territory  as  it  then  was  laid  off  into  strei^s,  with  lots  used 
as  residences  fronting  on  these  streets.  The  pn)perty  covered  by  the  stn^'t  had 
been  dedicated  by  the  owner  to  this  purpost*  in  the  most  solemn  way,  by 
recording  the  plat  and  conveying  the  lots  calling  for  the  stnets.  The  city 
could  not  take  this  t*»rritory  in  with  the  streets  in  actiml  use  without  accept- 
ing the  benefits  with  the  burden.  Its  annoxati(m  by  the  city  was  an  acctrpt- 
ance  by  it  of  the  street.  The  dedication  was  made  in  anticipation  of  the 
annexation  of  the  property  to  the  city,  and  when  the  pix)perty  was  annexed 
no  further  act  on  the  iwirt  of  the  city  In  accepting  the  streets  was  necessary. 
The  cmirt,  therefore,  properly  relieveil  the  property  fronting  on  New  Main 
street  and  Clifton  avenue  from  the  burtlen  of  the  lmpn>vement  of  Frankfort 
avenue. 

Barnett  &  Harnett,  H.  H.  Herr  and  Chas  F.  Taylor  for  appellants. 

Lane  &  Harrison  for  appellees. 

H.  L.  Stone  for  appellee  City  of  Louisville. 

Helm,  Bruce  &  Helm  for  appellee  L.  &  N.  R.  R.  Co. 
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Appeal  from  Jefferson  Circuit  Court,  Chancery  diyision. 
Opinion  of  the  court  by  Judge  Hobson. 

Appellants,  H.  B.  Park  &  Co. ,  on  July  3,  1900,  entered  into  a  oontntet 
with  the  city  of  Louisville  to  improve  the  carriage  way  of  Frankfort  avenue 
from  the  former  city  boundary  line  to  Cavewood  avenue  extended,  pursuant 
to  an  ordinance  of  the  council  theretofore  passed,  and  having  completed,  the 
work  and  received  apportionment  warrants  therefor,  brought  this  action 
against  the  property  owners  abutting  thereon  and  the  city  to  recover  the 
cost  of  the  improvement.  The  court  held  that  the  apportionment  had  been 
made  on  the  wrong  basis,  and  directed  a  new  apportionmerft  to  be  made.  He 
also  held  that  no  part  of  the  property  lying  south  of  New  Main  street  or 
north  of  Clifton  avenue  was  liable  for  any  part-  of  the  cost  of  the  improve- 
ment. The  petition  was  accordingly  dismissed  as  to  the  defendants,  A. 
Dominick,  Elizabeth  Rickert,  Albert  i:rust,  R.  F.  Fowler,  Joseph  F.  Smith, 
Mary  Frommiller,  Jacob  Springer,  Thomas  Lucas,  Hanna  Murphy,  Barbani 
Stern  and  Fred  Bose.  The  situation  of  this  property  is  shown  on  the  follow- 
ing map :    (See  accompanying  page. ) 

The  ordinance  directed  the  cost  of  the  improvement  to  be  assessed  against 
the  property  fronting  on  Frankfort  avenue,  and  extending  back  to  a  depth  of 
195  feet.     The  property  of  the  defendtints,  as  to  whom  the  petition  was  dis- 
missed, front.*«ou  New  Main  str.^et  or  Clifton  avenue,  but  is  taken  in  by  a 
line  running  parallel  with   Frankfort  avenue  and   195  feet  from  it.     Other 
ground  intervenes  between  this  land  and  Frankfcr^  avenue.     In  holding  it 
not  subject  to  the  lien  the  court  followed  Fidelity  Trust  and  Safety  Vault 
Co.  V.  Voris'  Ex'ors,    32  Ky.    Law   Rep.,  1873,  where   it  was  held  that  the 
council  in  fixing  the  territory  to  Ije  assessed  for  the  cost  of  the  street  im- 
provement exceeded  its  authority  in  crossing  a  principal  street,  which  inter- 
sected the  street  improved  at  an  acute  angle.     The  soundness  of  that  opinion 
is  not  assailed  by  the  counsel  for  appellant,  but  it  is  insisted  that  the  facts 
of  this  case  do  not  bring  it  within  the  rule  there  laid  down  liecause,  as  is 
urged,  neither  New  Main  street  nor  Clifton  avenue  is  a  principal  street  of 
the  city. 

Some  twenty -five  or  thirty  years  ago  J.  W.  Bowles,  who  then  owned  this 
land,  laid  it  out  as  an  addition  to  the  city  of  Louisville,  suUUviding  it  by 
New  Main  street,  Clifton  avenue,  Vernon  avenue,  etc.  A  plat  was  made, 
which  he  had  recorded  in  the  county  clerk's  office.  All  the  lot*  fronting  on 
New  Main  street,  Clifton  avenue.  Young  avenue,  Vernon  avenue  and  the 
like  were  sold  and  conveyed  by  deeds  chilling  for  such  streets,  which  have 
been  continuously  used  by  the  public  as  public  ways  under  a  claim  of  right 
for  more  than  twenty  years.  Though  it  is  not  shown  that  the  county  author- 
ities accepted  these  highways  or  ever  took  control  of  them,  or  that  the  city 
has  done  no  since  the  annexation  of  the  territory  to  the  city,  it  is  shown  that 
when  the  annexation  was  made  the  streets  were  in  existence  and  used  by  the. 
public;  the  lots  bordering  on  them  had  been  sold  under  the  deeds  calling ^or 
the  street,  the  purcha.sc»rs  had  scuttled  on  their  lots  and  were  in  use  of  their 
property,  together  with  the  strv^^t  tippurtenant  thereto.  To  illustrate  the 
condition  to  which  New  Main  street  was  settled  it  is  only  necessary  to  look, 
at  the  map  and  see  how  clcsjly  it  was  cut  up  into  lots,  all  of  which  but  one 
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or  two  were  built  upon.    When  the  property  came  Into  the  city  in  this  oondi-^ 
tion  these  streets  were  recognized  by  the  assessing  officer  in  describing  the 
property  for  assessment,  but  it  is  not  shown  that  the  city  has  in  any  other- 
way  accepted  the   dedication  of  the  streets.     The  question  to  be  decided  is 
whether  New  Main  street  and  Clifton  avenue  are,   on  these  facts,   principal 
streets  of  the  city  of  Louisville  within  the  meaning  of  the  statute.    In  Elliott 
on  Koads  and  Streets,  section  117,  it  is  said:  "Dedication  may  be  established 
against  the  owner  of  the  soil   by  showing  that  he  has  platted  the  ground^ 
representing  the  streets  and  alleys  on  the  plat,  and  has  sold  lots  with  refer- 
ence to  it,  or  by  showing  that  he  has  adopted  a  map  or  plat  made  by  public- 
officers,  or  other  persons,  or  by  showing  that  he  has  sold  lots  describing  them 
as  bounded  by  a  street  or  road.     Merely  laying  out  grounds,  or  merely  plat> 
ting  and  surveying  them,  without  actually  throwing  them  open  to  use  or- 
actually  selling  lots  with  reference  to  the  plat,   will  not,  as  a  general  rule, 
constitute  a  dedication,  and  even  when  lots  were  sold  with  reference  to  an. 
unrecorded  plat   showing  a  street,  it  was  held  that  a  finding  that  there  was 
no  dedication  was  justified  when  it  appeared  that  the  owner  maintained  ob- 
structions across  the  same  and  told  the  purchaser  that  It  was  a  private  way. 
But  ordinarily  the  sale  of  a  single  lot  with  reference  to  the  plat  will  complete* 
the  dediciition. ' ' 
Again,  in  section  153,  it  is  said:  ** Where  an  amended  charter  is  accepted 
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which  adds  to  the  municipal  corporation  territory  previously  laid  off  and 
platted  there  is  an  Implied  acceptance  of  the  streets  and  alleys  designated  on- 
the  plat." 

So  In  2  Smith  on  Municipal  Corporations,  section  1280,  the  rule  Is  thus-, 
stated:  "The  user  for  a  considerable  period  of  property  as  a  public  highway 
creates  a  presumption  of  Its  ix^lng  a  public  street.  While  there  Is  a  distinc- 
tion l)etween  a  public  road  and  a  public  street,  yet  when  property  over  which 
a  road  Is  located  Is  annexed  to  a  municipality  the  road  becomes  a  street,  and 
while  the  purjioses  and  uses  are  the  same  the  regulation  and  control  will  be 
different."  (2  Dillon  on  Municipal  Corporations,  3d  edition,  section  632; 
Eastern  Cemetery  V.  Louisville,  13  Ky.  Law  Rep. ,  279;  Louisville  v.  Brewer's. 
Adm'r,  24  Ky.  Law  Rep.,  1671;  South  Covington,  &c.,  R.  R.  Co.  v.  Turn- 
pike Co. ,  23  Ky.  Law  Rep, ,  08,  and  cases  cited. ) 

The  act  of  the  city  in  taking  this  territory  Into  the  city  was  wholly  voluntary 
on  Its  part.  In  thus  extending  its  limits  it  took  the  territory  as  It  then  was, 
laid  off   into  streets,  with  lots  used  as  residences  fronting  on  these  streets. 

The  property  covered  by  the  street  had  been  detilcated  by  the  owner  to  this 
purpose  In  the  most  solemn  way,  by  recording  the  plat  and  conveying  the  lots 
calling  for  the  streets.     The  persons  who  bought  the  lots  were  entitled  to  the 
free  usa  of  these  str^»ets,  and  the  public  was  using  them  and  had  usetl  them 
as  highways  for  a  number  of  years.     Some  of  the  residences  on  New  Main 
street  have  been  built  as  much  as  twenty  years.     The  city  could  not  take  this, 
territory  in  with  the  streets  In  actual   use  without  accepting   the  benefits. 
with  the  burden.    Its  annexation  by  the  city  was  an  acceptance  by  It  of  the 
street.     The  dedication  was  made  In  anticipation  of  the  annexation  of  the 
property  to  the  city,  and  when  the  property  was  annexed  no  fxirther  act  on., 
the  part  of  the  city  in  licceptlng  the  streets  was  necessary. 

We  are,  therefore,  of  opinion  that  the  circuit  court  properly  held  New  Mali^ 
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street  and  Clift-on  avenue  to  be  principal  streets  of  the  citj,  and,  therefore 
properly  adjudged  that  the  land  of  the  defendants  above  named  fronting  on 
these  streets,  and  not  on  Frankfort  avenue,  could  not  be  subjected  for  the 
Improvement  of  Frankfort  avenue. 

A  number  of  other  questions  are  discussed  by  counsel,  but  none  of  these 
t)an  be  considere<l  as  the  court  has  rendered  no  final  judgment  as  to  any  of 
these  matters.  The  court  has  not  determined  as  to  the  liability  of  the  city 
of  Louisville  or  of  the  Louisville  St  Na-shville  R.  R.  Co.,  or  as  to  whether  a 
deviation  was  nuide  from  the  contract.  At  least  no  final  judgment  has  been 
rendered  on  any  of  these  matters  and  none  of  them  are,  therefore,  before  us 
on  the  appeal.  The  only  thing  finally  determined  by  the  circuit  court  is  that 
the  property  of  the  defentlauts  alxjve  named  is  not  subject  to  the  lien,  and 
seeing  no  error  in  th*»  judgment,  to  this  extent  we  must  affirm  it,  without 
any  intimation  as  to  the  other  matters  not  yet  finally  determinetl  in  the 
circuit   court. 

Judgment  affirmed. 

KELLER  V.  FERGUSON. 

(Filed  April  22,  1903— Not  to  be  reported.) 

Appeals — Bonds — It  is  ^  substantial  compliance  with  the  provision  of  the 
law  pe<iuiring  the  execution  of  a  lx)nd  as  a  condition  preceilent  to  an  appeal 
in  a  contested  election  case  if  the  liond  is  filed  in  time,  signed  by  the  surety, 
although  the  principals  may  not  sign  saiue. 

J.  R.  Morton,  J.  B.  Finnell  and  L.  F.  Sinclair  for  appellant. 

John  R.  Allen  and  W.  S.  Kelly  for  appelke. 

Appeal  from  Scott  Circuit  Court. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing: 

In  the  consideration  of  the  i3etition  for  a  rehearing  we  have  carefully 
©xaminetl  the  record,  and  can  find  no  reason  for  departing  from  the  conclu- 
sions reacheti  in  the  opinion. 

It  is  urgetl  that  the  motion  to  dismiss  the  appeal  of  certain  of  the  appel- 
lants, because  of  a  failure  on  their  part  to  execute  the  bond  required  by  the 
statute,  should  have  been  sustained.  The  provision  is  as  follows:  "Either 
pArty  nuiy  appeal  from  the  judgment  of  the  circuit  court  to  the  Court  of  Ap- 
peals liy  giving  lx)nd  to  the  clerk  of  the  circuit  court,  with  good  surety, 
Condi  til  ned  for  the  payment  of  all  costs  and  damtiges  the  other  party  may 
Bust^Un  ]  y  reast)n  of  the  appeal,  and  by  filing  the  record  in  the  clerk's  ofllce 
of  the  Court  of  Appeals  within  thirty  diiys  after  the  final  judgment  in  the 
circuit  court," 

In  the  case  of  Patt^^rson  v.  Davis,  24  Ky.  Law  Rep. ,  842,  it  was  held  that 
**the  ejtecution  of  the  bond  to  the  clerk  within  the  time  is  made  a  condition 
precedent  to  a  right  of  appeal,  and  unless  complied  with  an  appellant  has 
no  stamiing  in  court." 

An  examination  of  the  bond,  which  was  executed  in  this  case  by  the  appel- 
lants alluded  to  in  the  pv»tition  for  a  rehearing,  discloses  the  fact  that,  while 
all  the  appellants  are  not  mentioned  in  the  body  of  the  bond  as  principals 
-and  all  did  not  sign  it,  yet  it  is  made  payable  to  the  clerk,  and  is  conditioned 
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to  pay  aU  costs  and  damages  aocraing  to  the  appellees  by  reason  of  the  ap« 
peal.  It  was  not  necessary  for  the  appellants  to  sign  the  bond;  all  that  waa 
necessary  was  that  a  bond  with  goiMl  surety  should  have  been  executed  to. 
tha  clerk,  conditioned  as  by  law  required  for  the  benefit  of  all  the  appellees^ 
This,  as  we  understand  the  bond,  appears  iio  have  been  dons,  and  is  a  sub^ 
stantial  compliance  with  the  statute. 

The  petition  is  overruled. 

Whole  court  sitting. 


CANFIELD  V.  CITY  OF  NEWPORT. 

(Filed  April  22,  1903— Not  to  be  reported. ) 

Municipnl  govemnient—Negligence— In  this  action  against  a  city  for  dam- 
ages for  alleged  ne^ligrence  in  permitting  a  manhole  to  remain  uncovered,  by 
reason  of  which  plaintiff  fell  into  it  and  suffered  injuries,  the  court  properly 
instructed  the  jury  to  find  for  defendant  as  the  evidence  shows  that  the  man^ 
hole  was  opened  by  an  unauthorized  person  and  remained  open  for  such  a 
short  length  of  time  that  the  city  or  its  offlci^rs,  in  the  exercise  of  proper  oaro^ 
and  diligence,  could  not  have  obtained  knowledge  of  its  dangerous  condition. 

Phil  J,  Ryan  for  appellant. 

Aubrey  Barbour  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Patrick  J.  Canfleld,  brought  thi.s  suit  against  the  appellee, 
the  city  of  Newport,  to  recover  damages  for  injuries  which  resulted  from 
falling  into  a  innnhole  In  the  gutter  at  the  southeast  corner  of  S*vnvt(v,T?t  and 
Fifth  strei^ts  in  the  city  of  Newport,  which  he  alleges  the  defendant  negll«. 
gently  and  knowingly  permitted  to  remain  open  and  unguardeil.  The  ttsti^ 
mony  shows  that  on  a  Sundiiy  morning  in  Octolier,  1899,  between  11  and  12 
o'clock,  stmie  boys  t<K>k  the  iron  covering  from  this  manhole  to  release  a  cat, 
which  had  fallen  into  the  sewer,  and  that  when  they  attempted  to  replace 
the  lid  it  fell  into  the  hole,  which  was  soine  nine  feet  deep;  that  a  citizen 
who  lived  in  the  vicinity  immediately  placed  a  barrel  over  the  hole  and 
weighted  it  down  with  rocks,  thus  furnishing  an  effectual  liarricade  against 
accidents;  that  it  remained  in  this  position  during  the  day,  but  was  re« 
moved  by  some  unauthorizetl  person  during  the  following  night;  that  the 
appellant,  Patrick  J.  Cnnfleld,  fell  into  this  hole  on  Monchiy  morning  liefore 
daylight,  while  on  his  way  fnyin  his  home  to  the  butcher  shop.  The  testl* 
mony  fails  to  show  at  what  hour,  or  by  whom  the  barrel  was  taken  from 
over  the  hole,  or  that  the  city  authorities  had  notice  that  the  covering  had 
been  removed. 

A  city  is  not  responsible  for  accidents  which  happen  in  its  streets  as  the 
result  of  defects  caused  by  the  acts  of  persons  not  connected  with  its  govern'^ 
ment,  unless  such  defect  has  existed  for  such  a  length  of  time  and  under 
such  circumstances  that  the  city  or  its  officerH,  in  the  exercise  of  proper  care 
and  diligence,  ought  to  have  obtained  knowledge  of  it.  (Elliott  on  Roads 
and  Streets,  8e«tion  (52S:  City  of  Covington  v.  Asman,  24  Ky.  Law  Rep.,  416. > 
There  was  no  defect  in  the  covering  of  this  manhole  before  it  was  interfered. 
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with  by  unauthorized  persona,  and  the  placing  of  a  barrel  over  it  appears  to 
have  been  a  reasonable  precaution  against  accidents,  although  not  taken  by 
the  city,  and  no  injury  would  have  resulted  except  for  the  unauthorized  re- 
moval of  it  from  the  hole  some  time  during  Sunday  night.  The  facts  in  the 
case  do  not,  therefore,  warrant  a  presumption  of  negligence  on  the  part  of 
the  city  of  Newport,  and  we  think  the  trial  court  properly  directed  the  jury 
to  find  a  verdict  for  appellee. 
Judgment  afllrmed. 


WILLIAMS*  ADM'R  v.  SOUTHERN  RAILWAY  IN  KENTUCKY. 

(Filed  April  22,  1903.) 

Railroads — Negligence — Instructions— This  action  was  instituted  to  recover 
damages  from  appellee  for  in  juries  resulting  in  the  death  of  a  boy  caused  by 
a  brakeman  throwing  him  from  the  top  of  a  box  car.  A  trial  resulted  in  a 
verdict  for  defendant,  from  which  this  appeal  is  prosecuted.  It  is  insisted 
that  the  court  erred  in  its  instructions,  which  authorized  a  verdict  for  de- 
fendant if  the  act  of  the  servant  was  malicious  and  not  in  the  interest  and 
business  of  the  defendant.  Held—That  according  to  the  great  weight  of 
authority  the  nuiater  is  liable  for  the  malicious  action  of  his  servant  when 
acting  in  the  line  of  his  duty  within  the  scope  of  his  authority.  Appellee's 
trainman  was  acting  within  the  scope  of  his  authority  and  in  the  line  of  his 
duty  in  requiring  decedent,  to  get  off  the  tniin,  and  if  his  conduct  in  the 
tiischarge  of  his  duty  was  brut:il  and  reckless  this  fact  does  not  relieve  the 
"Company  from  liability  for  his  acts  committed  in  the  course  of  his  employ- 
ment. The  instruction  was  misleading,  and  the  jury  should  have  been  told 
that  they  should  find  for  defendant  if  the  act  was  not  done  in  the  line  of  the 
•servant's  employment  and  while  acting  within  the  scope  of  his  authority. 

Matt  O'Doherty  and  A,  Y.  Bizot  for  appellant 

Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Burnaui. 

This  suit  was  instituted  by  the  appellant,  John  H.  Weller,  as  administrator 
of  Rolxjrt  Williams  against  the  appellee,  the  Southern  Railway  in  Kentucky, 
for  damages  for  having  caused  the  death  of  his  decedent.  The  petition  al- 
leges in  substance  that  plaintiff's  intestate,  a  boy  of  alxnit  fifteen  years  of 
iige,  was  on  top  of  one  of  defendant's  fivight  cars,  which  was  being  hauled 
through  the  city  of  Louisville;  and  that  one  of  the  defendant's  agents  in  charge 
of  the  train  wrongfully  pushed  or  threw  him  from  it  to  the  ground  below; 
and  that  the  fall  so  bruised  and  injured  him  that  he  shortly  thereafter  died. 
The  defendants  in  their  answer,  which  is  in  two  panigraphs,  first  traverse 
all  of  the  affirmative  averments  of  the  petition,  and  denies  that  the  boy  was 
thrown  from  the  car  at  all.     Thc»  second  is  a  plea  of  contributory  negligence. 

Upon  the  trial  three  witnesses  were  introduce<l,  who  claimed  to  have  seen 
plaintiff's  intestiite  on  the  car  and  to  have  witnessed  his  fall  therefrom. 
Two  of  these,  Mrs.  Lofler  and  Kurtzinger,  were  introduced  by  the  plaintiff. 
They  testified  in  substance  that  on  Saturday,  the  17th  of  March,  1900,  be- 
tween 3  and  4  o'clock  in  the  afternoon,  they  were  walking  on  the  railway 
track  near  Grei^nwood  avenue  in  the  city  of  Louisville;  that  a  freight  train, 
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tjomposed  exclusively  of  box  cars,  passed  the  place  where  they  were,  going 
north  towards  Broadway ;  that  as  the  train  approached  them  they  stepped  oil 
the  track,  and  that  whilst  the  train  was  passing  they  saw  three  boys  run- 
ning along  the  top  of  one  of  the  cars  which  composed  the  train,  and  one  of 
the  defendant's  employes  in  pursuit  of  them;  that  the  trainman  overtook 
the  last  boy  and  knocked  him  off  the  train,  saying  "you  damned  son  of  a 
bitch,  I  have  been  telling  you  I  would  kill  you  if  you  did  not  keep  ofif  this 
train;"  that  when  he  fell  to  the  ground  he  laid  perfectly  still  for  a  few 
moments,  and  finally  got  up,  crying,  and  said  he  was  hurt  in  the  side;  and 
that  he  staggered  down  the  track  in  the  direction  of  his  home,  being  joined 
In  a  short  time  by  the  other  two  boys;  that  they  recognized  this  boy  as 
Robert  Williams,  and  that  he  dietl  on  the  23d  day  of  March  thereafter. 

The  defendant  introduced  as  a  witness  James  Robertson,  who  testified  in 
substance  that  the  decetised,  Robert.  Williams,  and  himself  boarded  one  of  the 
defendant  8  freight  trains  near  Welder's  Bend,  and  rode  over  to  Broadway  on 
iSunday  aft4»r  St.  Patrick's  day,  which  was  the  18th  of  March;  that  he  got  on 
top  of  the  car,  but  that  Williams  was  standing  on  the  side  ladder  near  the 
front  end  of  the  car  holding  on  with  one  hand,  and  that  in  some  way  he  lost 
his  hold  and  fell  to  the  ground  near  Broadway,  and  that  he  immediately 
jumped  down  from  the  top  of  the  car  and  picked  hiiu  up  and  assisted  him 
down  to  a  distilleiy,  from  which  p<ilnt  Williams  went  straight  home;  that 
none  of  the  train  employes  knocked  or  threw  him  from  the  train,  or  were 
anywhere  near  him  at  the  time  of  the  fall,  nor  did  any  one  threaten  or  curse 
him.  He  also  testified  that  he  and  Rolwrt  Williivms  had  been  in  the  habit  of 
boarding  defendant's  freight  trains  and  stealing  rides  in  this  mannei*.  The 
physician  who  attendetl  deceasetl  testified  that  he  dieii  from  "spinal  menin- 
gitis," but  that  this  disease  could  be  producetl  l:y  a  blow  or  shock,  swch  as  is 
alleged  the  deceasetl  received  in  being  thrown  from  the  car.  Numerous  other 
witnesses  were  Introduced  with  a  view  of  imp.^aching  the  testimony  of  this 
witness  and  the  other  two  for  plaintiff,  but  their  testimony  is  not  important 
in  the  determination  of  the  questions  of  law  raised  by  this  appeal. 

The  trial  resulted  in  a  vei-dict  for  the  defendant  and  the  plaintiff  has  ap- 
pealed, relying  for  reversion  upon  errors  in  instructions  Nos.  1  and  2  which 
were  given  to  the  jury,  and  which  are  as  follows : 

"If  the  j\iry  believe  from  the  evidence  that  Robert  Williams  was  riding 
upon  one  of  the  cars  of  the  defenchmt,  the  Southern  Riiilway  Co.  in  Ken- 
tucky, at  the  time  complaineti  of  herein,  and  that  while  so  riding  he  was 
thrown  or  pushed  from  said  car  by  one  of  the  servants  or  employes  of  the  de- 
fendant in  charge  of  said  cars,  and  by- reason  thereof  was  injured  to  such  an 
extent  that  death  resulted  therefrom,  they  should  find  for  the  plaintiff,  unless 
they  believe  from  the  evidence  that  the  act  of  such  employe  or  servant  was 
malicious  and  not  done  in  the  interest  and  business  of  the  defendant. 

"2d.  If  the  jury  believed  from  the  evidence  that  Robert  Williams  was  not 
riding  upon  one  of  the  cars  of  the  defemlant  at  the  time  complained  of  herein, 
or  that  while  so  riding  he  was  not  thrown  or  pushed  from  said  car  by  one  of 
the  employes  or  servants  of  the  defendant  in  charge  of  said  cars,  or  that  the 
act  of  such  employe  or  servant  in  throwing  or  pushing  said  Williams  from 
said  car  was  malicious  and  not  done  in  the  Interest  and  business  of  the  de- 
fendant, or  that  the  death  of  Robert  Williams  was  not  caused  by  the  injuries. 
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If  any,  received  by  him  by  being  thrown  or  pushed  from  said  car,  they  should 
find  for  the  defendant. 

In  both  of  these  instructions  the  jury  were  told  that  if  the  act  of  the  ser- 
vant was  malicious,  and  not  in  the  interest  and  business  of  the  defendant,  no 
recovery  could  be  had.  And  we  are  referred  to  Smith  v.  L.  &  N.  R.  R.  Co. , 
96  Ky.,  16,  and  Illinois  Central  R.  R.  Co.  v.  West,  22  Ky.  Law  Rep.,  1387, 
as  authority  for  this  qualification  of  defendant's  liability  for  the  malicious 
act  of  a  servant  committed  in  the  course  of  his  regular  employment.  The 
opinions  in  the  cases  referred  to  do  not  support  thi.^  contention.  In  the  ca^e 
of  Smith  V.  L.  &  N.  R.  R.  Co.,  06  Ky.,  16,  the  plaintiff,  a  minor,  charged  that 
one  of  defendant's  asrent.s  or  servants  kicked  or  threw  him  off  of  its  train, 
thernby  breaking  his  arm  and  causing  other  si^rlous  injuries.  The  defense 
in  that  case  was  that  the  bnikemen  chargv^d  with  throwing  plaintiff  off  the 
train  had  no  authority  in  the  premises,  and  the  court  instructed  the  juiy 
that  "if  the  brakeman  was  not  charged  or  required  as  part  of  his  duty,  under 
his  employment  as  brakeman,  to  put  persons  off  the  train  who  had  failed  to 
pay  their  fare,  they  should  find  for  the  defendant. " 

The  jury  found  for  the  defendant. 'and  upon  appeal  to  this  court  the  judg- 
ment was  reversed,  the  court  saying:  *'We  aia  of  the  opinion  that  the  only 
question  under  the  pleadings  and  proof  which  should  have  been  submitted 
to  the  jury  was  whether  the  iDrakeman  kicked  the  plaintiff  from  the  train." 

And  quoted  with  express  approval  from  the  opinion  in  Hoffman  v.  New 
York  Centml  and  Hudson  River  R.  R.  Co.,  87  N.  Y.,  25,  as  fellows:  "But 
assuming  authority  in  the  conductor  or  brakeTuan  to  remove  a  trespasser  in 
a  lawful  manner,  the  question  remains  whether,  when  a  conductor  or  brake- 
man,  without  warning  or  notice  of  any  kind,  kicks  a  boy  of  eight  years  from 
the  platform  of  the  car  while  the  train  is  running  at  a  speed  of  ten  miles  an 
hour,  he  can  be  said  to  be  acting  within  the  scoix?  of  his  employment  so  a& 
to  make  the  company  liable  for  the  act.  Assuming  the  case  made  by  the 
plaintiff,  the  act  was  flagrant,  rt^ckless  and  illegal,  but  the  point  is,  was  the 
act  within  the  scope  of  the  employment  and  authority?  In  this  ciise  the  au- 
thority to  remove  plaintiff  from  the  car  was  vest<?d  in  defendant's  servants, 
the  wmng  ccnsisted  in  the  time  and  mode  of  exercising  it.  ♦  •  ♦  in  all 
cases  where  unnecessary  force  is  u.'^ed  it  may  Ix*   «iid  that  the  servant  acted 

* 

without  authority,  express  or  implied.  It  can  Ix*  truthfully  claimed  in  all 
cases  and  by  all  companies  that  the  authority  of  their  servants  is  limit«>d  to 
the  exercist^  only  of  force  sufficient  to  eject  the  jMissenger  in  a  lawful  man- 
ner. Nevertheless  the  company  is  liable  if  the  servant,  in  the  exepci.«e  of  his 
authority  within  the  general  scope  of  his  employment  and  in  the  line  of  his 
duty,  use  unneceswiry  force,  or  use  it  under  circumstances  or  at  a  tiiue  when 
the  consequences  ordinarily  would  seriously  injurt*  the  person  ejected.    •    •    * 

"We  are  of  opinion  that  the  only  issuer,  to  be  submitted  to  the  jury  in  this 
case  are  whether  or  not  the  brakeman  kicked  the  plaintiff  off,  and  whether 
he  did  so  without  malice  or  evil  design  as  above  indicated.  Upon  the  deter- 
minati(m  of  these  issues  deix»nd  the  question  of  the  company's  responsibility 
for  plaintiff's  injury." 

And  the  judgment  in  favor  of  the  defendant  in  that  case  was  reversed.  In 
III.  Cen.  R.  R.  Co.  v.  West  appellee  had  recovered  a  judgment  against  the 
111,  Cent.  R.  R.  Co. ,  for  jjersonal  injuries,  in  being  thrown  or  kicked  from  a 
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moving  train  of  appellant  by  one  of  the  brakenien  employed  on  it.  The 
company  tippealed,  and  thought  to  escape  liability  on  the  ground  that  the 
brakeman's  act  was  malicious  and  not  done  in  the  master's  interest  and 
business,  and  for  this  reason  the  company  was  net  liable.  Their  contention 
was  denied  and  the  judgment  of  the  lower  court  affirmed,  the  court  holding 
that  the  act  of  the  servant  was  within  the  general  scopv^  of  his  employment- 
and  authority,  and  in  the  line  of  his  duty.  In  Thurman  v.  L.  &  N.  K.  R. 
Co.,  17  Ky.  Law  Rep.,  13453,  a  negro  boy  thirteen  years  of  age,  with  two  com- 
panions, crawled  under  a  freight  c:ir  of  appellee  and  got  on  a  truss  rod,  and 
w^hile  thus  riding  they  were  discovered  by  one  of  the  defendant's  bnikemen, 
who  pusheil  him  off  w  hile  the  car  was  in  motion,  and  he  lost  an  arm  and  a 
leg  as  a  result  thi^reof.  A  trial  ])efore  a  jury  resulte'd  in  a  verdict  for  the  de- 
fendant. Upon  appeal  this  court  said:  "The  boy  was  a  trespasser,  neverthe- 
less the  trainman  might  not  eject  him  from  the  tniin  when  to  do  so  would 
probably  endanger  his  life  or  even  cause  him  to  be  injui-ed.  If  the  tniin- 
nian  pushed  the  boy  off  the  train,  or  caused  his  fall  therefrom  as  charged,  the 
law  permits  a  rs^coverj',  and  if  they  did  not  the  law  is  for  the  defendant. 

There  was  nothing  else  to  gi)  t.)  the  jurj^  as  it  is  well  settled  in  numerous 
cases  that  in  spite  of  his  wrongful  ci:nduct  the  trespasser  does  not  forfeit  his 
life  or  subject  hinisi'lf  to  loss  of  limbs  without  redress." 

In  the  case  of  the  Lexington  Railway  Co.  v.  Cozine,  23  Ky.  LawRt^p.,  1137, 
the  question  was  whether  the  railway  company  was  liable  in  exemplary 
damages  for  the  willful,  malicious,  oppressive  or  insulting  act  of  one  of  its 
conductors,  although  it  had  not  previously  authorized  orr  subsequently  rati- 
fied it.  After  a  ciirjful  review  of  the  authorities  the  court,  reached  the  con- 
clusion that  while  the  question  was  not  fivi^  from  difficulty  the  great  weight 
of  authority  held  the  mastv^r  liable  for  malicious  action  of  his  servant,  when 
acting  in  the  line  of  his  duty  within  the  scopj  of  his  authority. 

Appi^llc^-^'s  trainman  was  acting  within  the  scope  of  his  authority  and  in 
the  line  cf  his  duty  in  nHjuiring  di'Cfcdent  to  get  off  the  train,  and  if  his  con- 
duct in  the  discharge  of  this  duty  was  bruttil  and  reckless,  this  fact  does  not 
relieve  the  company  from  liability  for  his  acts  committed  in  the  course  of 
his  employment.  W(<  aro,  thiTv»fore,  cf  the  opinion  that  the  instructions 
were  ern)neous  and  misleading  in  the  use  of  the  words  *  'not  done  iu  the  interest 
and  business  of  the  defendant,"  instead  of  words  "not  done  in  the  line  of 
his  employment  and  while  acting  within  the  scope  of  his  authority. " 

For  reasons  indicatid  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  con.sistent  with  this  opinion. 


LEAKS  HEIRS  v.  LEAK'S  EX'ORS. 

(Filed  April  22,  1903— Not  to  be  rt^ported. ) 

Wills — Probate— L.,  by  her  will,  devised  her  estate,  worth  about  $4,000,  in 
trust  for  several  religious  organizations.  On  the  offer  of  the  will  for  probate 
the  heirs  objected  on  the  gixuind  that  the  charittible  and  religious  devises 
wert»  too  indefinite  and  uncertain  as  to  l)e  void.  The  court  overruled  the 
motion  to  probate  the  will,  and  on  appeal  to  the  circuit  court  that  court  re- 

vol.  24—140 
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fused  to  consider  the  grounds  concerning  the  indeflnlt-eness  of  the  devise* 
and  ordereti  the  will  to  probate.  On  appeal  the  question  involved  is  whether 
on  a  motion  to  probate  a  will  the  court  can  inquire  into  the  question  as  to 
whether  or  not  the  devises  are  void  on  the  grt)und  of  uncertainty.  Held — 
That  under  sections  4849,  4850  and  section  4859,  Kentucky  Statutes,  relating 
to  probate  of  wills,  there  is  no  authority  given  to  construe  the  instrument 
purporting  to  be  the  will.  If  the  paper  is  shown  to  have  been  executed  ac- 
cording to  the  provisions  of  the  statute,  then  it  must  be  admitted  to  probate. 
As  to  whether  or  not  certain  devises  are  void  for  uncertainty,  or  for  any  other 
reason,  that  can  be  determined  in  a  proceeding  to  put  the  instrument  in 
execution. 

'  O.  H.  Waddle  for  appellant. 
V.  P.  Smith  for  appellee. 
Appeal  from  Pulaski  Circuit  Court. 
Opinion  of  the  court  by.Judge  Barker, 

Mrs.  Victoria  Ann  Leak  died  testate,  in  the  county  of  Pulaski,  Kentucky, 
which  was  her  residence.  By  her  will,  after  the  payment  of  her  debts  and 
funeral  expenses,  she  devised  her  entire  estate,  consisting  of '  some  $4,000 
worth  of  real  estat^e  in  Texas,  to  the  Rev  H.  G.  Scudday,  in  trust  for  the 
benefit  of  several  religious  and  charitable  purposes  therein  named.  The 
trustee  was  appointed  sole  executor  of  the  testament. 

On  the  16th  day  of  June,  1902,  the  executor,  H.  G.  Scudday,  offered  to  pro- 
bate the  win  In  question  in  the  Pulaski  County  Court.  This  l)elng  resisted 
by  the  heirs  at  law  of  Mi's.  Leak,  the  judge  of  the  county  court  overruled  the 
motion  to  probate,  because  the  charitable  and  religious  devises  therein  made 
were  so  indefinite  and  uncertain  as  to  be  void. 

From  this  judgment  of  the  county  court  an  appeal  was  taken  to  the  Pu- 
laski Circuit  Court,  where,  for  the  purpose  of  the  trial,  the  following  written 
agreement  was  enteretl  Into  by  counsel  for  the  contestants  and  contestee,  n?- 
spectlvely :  "It  Is  agreed  for  the  purpose  of  the  trial  of  the  oont^^st  of  the  pajier 
purporting  to  l)e  the  last  will  and  testament  of  Victoria  Ann  Leak,  that  said 
Leak  died  In  Pulaski  county,  Kentucky,  and  that  her  estate  consists  of  real 
estate  in  the  State  of  Texas  of  alx)Ut  the  value  of  $4,000;  that  at  her  death 
she  was  a  citizen  and  resident  of  Pulaski  County,  Kentucky,  and  that  Joseph 
A.,  Emory  P.  and  Jessie  O.  Boring  all  are  her  nephews  and  niece  and  her 
next  of  kin  and  heirs  at  law. " 

On  the  8th  day  of  July,  1902,  the  appeal  came  on  for  trial  in  the  Pulaski 
Circuit  Court,  and  no  jury  having  bi^en  demanded,  the  law  and  facts  were 
tried  by  the  court,  and  the  case  having  been  heard  and  submitted,  the  fol- 
lowing judgment  was  entered:  "This  c«se  came  on  and  was  heard  and  the 
court  being  advised,  is  of  the  opinion  that  the  grounds  of  contest  filed  by 
Joseph  A.  Boring,  &c.,  can  not  proi)erly  be  heard  on  the  motion  to  probate 
the  will,  and  the  said  protest  and  grounds  are  overruled  and  dismissed,  and 
it  is  t-ul judged  that  H,  G,  Scudday,  executor,  nominat'ed  In  the  said  will,  re" 
cover  of  the  said  contestants  all  of  his  costs  occasioned  by  this  contest. 

"It  is  now  adjudged  that  the  paper  filed  and  offered  as  the  last  will  and 
testiiiuent  of  Victoria  Ann  Leak  is  the  last  will  and  testament  of  Victoria 
Ann  Ijeak,  and  it  is  now  ordered  that  said  paper  be  delivered  to  the  clerk  Of 
the   Pulaski    County  Court  by  the  clerk  of   this  court,  and  the   judge  of  the 


leak's  hbibs  v.  leak's  ex'obs.  2219 

IPulaskl  County  Court  is  hereby  directed  and  ordered  to  receive  the  same  as 
the  last  will  and  testament  of  said  Leak,  and  order  that  same  be  put  to  record 
In  said  court  as  such.  To  all  of  which  the  contestees  except  and  pray  an 
appeal  to  the  Court  of  Appeals,  which  is  granted. ' ' 

The  first  question  presented  on  this  appeal  is  whether  or  not  the  circuit 
court  erred  in  holding  thbt  the  only  question  before  it  on  the  appeal  waa 
whether  the  instrument  purporting  to  be  the  last  will  and  testament  of  Mrs. 
Victoria  Ann  Leak  was,  or  not,  her  last  will  and  testament,  and  refusing-to 
^  into  the  question  of  whether  or  not  the  charitable  and  religious  bequests 
therein  made  were  void  for  uncertainty.  We  have  been  cited  to  no  adjudi- 
•cated  case  bearing  upon  this  question,  and  are,  therefore,  relegated  for  its 
solution  to  the  language  of  the  statute  relating  to  the  subject-matter. 

Section  4849  of  the  Kentucky  Statutes  provides  that  "wills  shall  be  proved 
l)efore,  and  admitted  to  record  by,  the  county  court  of  the  county  of  the  testa- 
tor's residence;  if  he  had  no  known  place  of  residence  in  this  Common* 
wealth,  and  land  is  devised,  then  in  the  county  where  the  land  or  part  thereof 
lies ;  if  no  land  is  devised,  then  in  the  county  where  he  died,  or  that  wherein 
his  estate,  or  part  thereof,  shall  be,  or  where  there  may  be  any  debt  or  de- 
mand owing  to  him. 

"Section  4850,  An  appeal  may  be  taken  from  the  county  court  to  the  cir- 
cuit court  of  the  same  county,  and  thence  to  the  Court  of  Appeals,  from 
every  judgment  admitting  a  will  to  record  or  rejecting  it.  The  circuit  court 
«hall  try  both  law  and  facts  unless  a  jury  be  required.  The  Court  of  Ap- 
peals shall  not  hear  any  matter  of  fact  pertaining  thereto  other,  than  such  as 
may  be  certified  from  the  circuit  court ;  and  the  same  effect  shall  be  given  to 
the  verdict  of  a  jury  in  a  will  case  as  is  given  to  the  verdict  of  a  jury  In 
other  civil  cases.    *    ♦    ♦ 

"Section  4869.  When  the  proceetUng  is  taken  to  the  circuit  court,  all  neces- 
sary parties  shall  be  brought  before  the  court  by  the  appellant;  and  upon 
the  demand  of  any  of  the  parties  a  jury  shall  be  impaneled  to  try  whether  op 
how  much  of  any  testamentary  paper,  produced  is,  or  is  not,  the  last  will  of 
the  testator.  If  no  jury  is  demanded,  the  court  shall  determine  that  ques- 
tion, and  the  final  decision  given  shall  be  a  bar  to  any  other  proceeding  to 
■call  the  probate  or  rejection  of  the  will  in  question,  subject  to  the  right  of 
api)eal  to  the  Court  of  Appeals  as  hereinbefore  named;  but  nothing  in  this 
section  shall  preclude  a  court  of  equity  from  its  jurisdiction  to  impeach  such 
final  decision  for  such  reason  as  would  give  it  jurisdiction  over  any  other 
judgment  at  law. ' ' 

It  will  be_observed  that  these  sections  of  the  statute  only  authorized  the 
•court  to  try  the  question  of  whether  the  instrument  offered  for  probate  is,  or 
Is  not,  the  last  will  and  testament  of  the  decedent. 

There  is  no^authority  given  by  the  statute  to  construe  the  instrument  pur- 
porting to  be  the  will.  If  the  paper  is  shown  by  the  evidence  to  have  been 
executed  according  to  the  provisions  of  the  statute;  that  the  testator  was  of 
sound  mind  and  disposing  memory,  and  unconstrained  by  fraud,  or  undue 
influence,  then  the  instrument  must  be  admitted  to  probate. 

As  to  whether  or  not  certain  devises  are  void  for  uncertainty,  or  for  any 
ether  reason,  that  can  be  determined  In  a  proceeding  to  put  the  instrument 
in  execution';    but  upon  an  appeal  from  an  order  of  the  county  court  pro- 
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bating,  or  refusing  to  probate,  a  writing  purporting  to  be  a  will,  the  only 
question  is  whether  or  not  it  was  the  will  of  the  decedent. 
As  the  learnetl  judge  of  the  circuit  court  so  held  in  this  case,  it  Is  affirmed. 


HEDGES,  &c.  V.  HEDGES. 
(Filed  April  21,  1903— Not  to  be  reported.) 

1.  Guardian  and  ward — Surcharging  settlements— Interest— In  surcharg- 
ing the  settlement  of  a  guardian,  where  the  guardian  fails  to  show  the 
amount  of  interi^st  collected,  the  doubts  should  bi^  resolved  {igainst  him. 

2.  Board— The  general  rule  is  that  the  father  must  support  his  infant  chil- 
dren. The  obligation  is  both  a  natural  one  and  a  legal  one.  If  he  is  able  to 
support  them  he  is  required  by  law  to  do  so,  although  they  may  have  an 
estate*  of  their  own.  It  is  not  equitable  to  pt^rmit  a  father  who  is  able  to 
maintain  his  infant  children  to  avail  himself  of  their  personal  services  and 
then  to  compel  them  to  pay  him  for  board  as  if  they  were  strangi'rs.  It  is 
the  duty  of  a  guardian  to  restrain  his  wards  in  their  expenditures.  Whenever 
he  is  unable  to  provide  his  wards  that  character  of  maintenance  to  which 
their  position  in  society  and  their  fortune  and  social  expt^ctations  entitle 
them,  he  should  be  permitted  to  exceed  their  income.  If  there  is  a  rea- 
son for  encroaching  upon  the  principal  of  the  ward's  estate  it  devolves  on  the 
guardian  to  show  it. 

3.  Advancement.s— The  will  charges  to  the  heirs  of  the  wife  of  the  guardian 
the  rent  of  the  house  in  which  he  livf^l  at  f  100  per  year.  Held — That  the 
rule  of  constniction  of  wills  would  permit  the  property  to  be  occupied  at 
that  rate  cmly  during  the  lifetime  of  the  ti^stator.  If  he  occupied  the  house 
of  his  ward  after  the  testator's  death  he  should  be  charged  a  reasonable 
price. 

4.  Advancements — In  this  action  the  guardian  should  \m^  charged  with 
12,257.02,  the  amount  of  his  note  executed  to  the  testator,  as  it  was  intended 
as  an  advancement,  which  should  n«)t  be  collectecL 

J.  T.  Simon  for  appellants. 

Berry  &  Webster  for  appellee. 

Appeal  from  Han-ison  Circuit  Court 

Opinion  of  the  court  by  Judge  O'Rear, 

Appellee  qualified  January,  1887,  as  the  guardian  of  his  Infant  daughters^ 
appellants,  Gertrude  and  Arabella  Hedges.  By  the  will  of  their  grandfather, 
W.  W.  Trimble,  they  and  three  other  children  of  appellee  and  their  mother 
had  been  devised  a  dwelling  house  and  lot  in  Cynthiana,  worth  about  17,500, 
and  personal  estate,  the  exact  amount  of  which  is  not  shown.  The  guardian 
had  occupied  the  devisetl  dwelling  for  many  years  by  leave  of  his  father-in- 
law,  the  testator,  and  continued  to  occupy  it  with  his  family,  including  ap- 
pellants, till  about  the  time  of  the  majority  of  appellant  Gertrude  and  the 
final  settlement  of  his  accounts  before  the  county  court  in  February,  1892. 
He  report*»d  in  his  first  settlement  that  he  had  received  for  each  of  his  wards 
personal  estate  of  the  value  of  $2, 184. 21,.  and  certain  it«ms  of  interest.  Sub- 
sequently he  received  from  L.  Trimble's  estate  for  each  of  them  $496.  He 
invested  part  of  their  jx^rsonal  estate  in  bank  stock  for  them,  which  seems  to 
have  been  judicious.     Before  the  final  settlement  he  sold  the  bank  stock  of 
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appellant  Gertrude  at  a  premium.  On  the  final  settlement  his  accounts 
showed  that  he  had  on  hand  for  appellant  Gertrude  1554.49,  which  he  paid  to 
her,  and  for  Arabella  $931.37. 

Two  suits  were  brought  to  surcharge  these  settlements,  one  by  appellant 
tSertrude  Hedges,  and  the  other  by  the  then  guardian  of  Arabella  Hedges. 
The  suits  were  prepared  and  heard  together.  The  circuit  court  found  and 
adjudged  that  the  settlements  as  made  by  appellee  should  stand,  except  that 
there  was  adjudged  t<^  Arabella  1183.25  in  addition  to  the  balance  above  stfited. 
The  wards  have  appealed. 

The  guardian  received  for  his  wards  certain  notes  payable  to  their  testa- 
tor's estate.  The  nc)t<»s  were  taken  as  cash.  They  were  solvent,  and  bore  in- 
terest at  the  rate  of  8  per  cent,  per  annum.  The  guardian,  though  int-errogated 
on  this  point,  failed  to  disclose  what  amount  of  interest  he  collected  on  the 
notes,  or  at  what  rate.  If  he  received  8  per  cent. ,  then  the  estate  of  the  wards 
was  entitled  to  it,  and  he  should  have  accounted  for  that  rate  for  the  length 
of  time  it  was  collected  by  him.  As  he  failed  to  keep  books  of  account  of 
his  ti*ansactions  with  his  wards'  estate,  or  at  least  failed  to  exhibit  any,  and 
in  view  of  his  indefinite*  and  unsatisfactory  responses  in  his  settlement,  the 
doubts  should  have  been  resolved  against  him,  instead  of  for  him,  as  was 
done. 

Another  complaint  made  by  the  wards  in  the  court  lielow,  and  here,  is  that 
their  father  charged  them  with  lx)ard.  His  first  settlement  with  the  county 
ooupt  was  made  within  two  years  of  his  appointment.  In  those  settlements 
was  this  entry:  "Guardian  makes  no  charge  for  board  or  allowance  (for  ser- 
vices), which  he  allows  as  an  offst^t  for  hou.se  rent." 

In  the  last  settlement  before  the  county  court  he  charged  each  ward  f  125  a 
year  for  three  years  (since  his  first  settlement )  as  board,  and  credited  each  of 
them  with  $20  (one-fifth  of  $100  which  he  charges  himself  with  for  the  use  of 
their  house)  per  year.  The  evidencj*  is  conclusive  that  a  reasonable  rent  for 
the  hous?  is  mori*  than  $100  pt*r  ye!ir.  Apx)>llee  must  have  so  regarded  it, 
for  he  offs?t  its  rentil  by  his  serriCs's  to  the  wards  and  their  board  for  the 
fl,r8t  two  years.  There  is  nothing  in  the  r^^corti  to  show  that  their  board  was 
worth  materially  mor<»,  or  that  the  rent  of  the  house  was  materially  less,  for 
the  last  three  years  than  fcr  the  first  two.  The  record  shows  that  appellee 
for  a  portion  of  the  tim«»  he  was  acting  as  guardian  was  a  merchant,  perliaps 
not  in  a  larg.»  way,  and  !)ought  and  sold  tobacco.  Laterly  he  was  manager 
for  an  electric  light  company  upon  a  .siilnry  of  $50  per  month.  He  now 
claims  that  his  children  were  niort*  able  to  board  themselves  than  he  was  to 
board  them.  But  that  is  not  the  test.  Th(»  general  rule  Is  that  the  father 
must  support  his  Infant  children.  The  obligation  is  both  a  natural  one  and 
a  legal  one.  If  he  is  able  to  sup])ort  them  he  is  required  l)y.  law  to  do  so, 
although  they  may  have  an  estate  of  th^ir  own.  It  is  only  where  he  is 
unable  to  support  them,  In  view  of  his  obligation  to  other  dependent  mem- 
bers of  his  family  and  where  their  own  estate  is  caiijible  for  the  purpose, 
that  the  courts  allow,  as  an  excepticm,  that  the  father  may  charge  the  guar- 
dian of  his  infant  child  with  its  support.  The  father  is  by  law  entitled  to 
the  labor  and  the  wag(»s  of  his  infant  childn  n.  '  This  is  partly  brcause  he  is 
charged  with  their  support.  This  record  di.scloses  that  appellants  did  render 
such  services  about  appellet»'s  hou-^^ehold  as  are  ordinarily  rendered  iiy  girls 
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of  their  age  in  their  father's  home.  It  would  not  be  equitable,  nor  is  th0i» 
warrant,  In  our  opinion,  for  permitting  a  father  who  is  able  to  maintain  his 
Infant  children  to  avail  himself  of  their  personal  services,  and  then  to  oom- 
pel  them  to  pay  him  for  board  as  if  they  were  strangers.  (Clement  v. 
Hughes,  13  Ky.  Law  Bep.,  353;  Reynolds  v.  Reynolds,  fid  Ky.,  666;  Chaplinfr 
V.  Moore,  7  Mon.,  173;  Bush  v.  White,  8  Mon.,  101.) 

The  infants  had  each  an  estate  of  at  least  some  $9,500  in  personalty,  all  of 
Which  was  productively  invested.  Within  about  five  years,  and  before  the 
daughter,  Arabella,  had  become  twenty-one  years  old,  the  guardian  had 
Spent  upon  them  (or  permitted  them  to  spend  as  he  says),  all  but  $554.49,  in 
the  elder's  case,  and  $981.83  in  the  other.  These  expenditures  seem  to  have 
been  nearly  altogether  for  clothing  and  personal  ornament,  and  many  items 
not  of  apparent  necessity.  Notwithstanding  the  girls,  from  lack  of  experi- 
ence and  judgment,  may  have  insisted  on  being  supplied  with  the  articles 
purchased,  and  may  have  then  assented  to  their  being  charged  with  them, 
we  can  not  but  regard  it  as  a  profligate  waste  of  their  estate.  Their  impor- 
tunities and  consent  can  not  be  an  excuse  to  appellee.  It  was  bexsause  of 
their  incapacity  in  law  to  chose  and  bind  their  estate  in  such  matters  that 
the  law  provides  the  maturer  and  safer  judgment  and  control  of  the  guar- 
dian. It  was  his  duty  to  restrain  them  in  such  expenditures.  We  can  not 
■ay,  though,  that  appellee  was  shown  to  have  been  able,  in  view  of  his  obli- 
gations to  other  dependent  members  of  his  family,  to  have  alone  afforded 
appellants  that  character  of  maintenance  to  which  their  position  in  society 
and  their  fortune  and  social  expectations  entitled  them.  It  would,  there- 
fore, be  proper  for  the  circuit  court  to  allow  appellee  for  their  support,  in- 
cluding clothing  and  other  necessary  expenses,  such  sums  as  he  may  reason- 
ably have  expended  therefor,  but  not  to  exceed  the  income  of  their  estates,, 
for  the  guardian  had  not  the  right  to  use  more  than  the  income  of  the 
wards'  estates  for  their  support  in  any  view  of  the  cafe.  Section  2034,  Ken- 
tucky Statutes,  is  clear  and  explicit  to  this  eflfect.  It  Is:  "No  disbursementa 
i^hall  be  allowed  the  guardian  for  the  maintenance  and  education  of  the  ward 
beyond  the.  income  of  the  estate,  except  in  the  following  cases,  unless  au- 
thoriased  by  the  deed  or  will  under  which  the  etate  is  derived. 

*  *  1st.  When  the  ward  is  of  such  tender  years  or  infirm  health  that  he  can 
not  be  bound  out  as  an  apprentice,  or  no  suitable  person  will  take  him  as 
■uoh. 

"2d.  When  it  is  best  for  the  ward  that  the  principal  of  his  personal  estate 
shall  be  applied  for  his  board  and  tuition,  and  the  court,  upon  settlement  of 
the  accounts,  shall  deem  such  application  to  have  been  judicious  and  prop- 
erly made.  But  neither  the  ward  nor  his  real  estate  shall  be  liable  for  any 
such  disbursement. ' ' 

In  this  case  the  wards  were  not  shown  to  have  been  of  infirm  health:  they 
were  nearly  full  grown ;  the  income  of  their  estates  was  more  than  sufficient 
to  pay  for  such  items  of  education  as  are  shown  in  the  record.  If  there  was 
a  reiison  for  encroaching  upon  the  principal  of  their  estates  to  maintain 
them,  under  the  statute  it  must  \ye  affirmatively  shown  by  the  guardian 
seeking  the  credit,  or  it  wlH  be  disallowed.  (Bybee  v.  Tharp,  4  B.  Mon., 
818;  Fielder  v.  Harbison,  98  Ky.,  482. )    No  such  reason  was  shown. 

Among  the  items  bought  for  the  wards  and  charged  to  them  are  some 
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carpets  and  other  articles  of  household  furnishings.  After  the  maturity  of 
appellant  Grertrude  she  appears  to  have  taken  these  articles  which  had  been 
bought  in  her  name  by  her  guardian.  As  to  such  we  are  of  opinion  that 
her  action  was  a  ratification,  and  the  guardian  should  be  credited  accord- 
ingly with  their  cost,  even  if  it  should  come  out  of  the  principal  of  her  estate. 

The  guardian  should  be  charged  with  the  house  rent  for  the  time  he  occu- 
pied it  after  his  qualification  till  his  resignation.  The  price  of  $100  i)er 
annum  fixed  by  the  testator  in  his  will  was  not  intended  to  extend  beyond 
the  testator*s  lifetime.  The  will  charged  as  an  advancement  against  the  in- 
terest of  the  children  of  Mrs.  Hedges  the  rent  of  the  house  at  tlOO  per  annum 
from  November,  1874,  and  "as  long  as  (J.  T.  Hedges)  may  continue  to  occupy 
it  as  a  residence,"  meaning,  in  our  opinion,  during  testator's  lifetime.  Leave 
was  not  given  to  Hedges  to  occupy  it  at  all  after  testator's  death.  On  the 
contrary,  by  the  will  it  was  disposed  of  absolutely  to  the  children.  Any 
other  construction  would  nece.«»8arily  have  resulted  in  indefinitely  postponing 
the  grandchildren's  rightful  enjoyment  of  their  property,  while  at  the  same 
time  they  would  be  paying  out  of  their  share  of  the  estate  for  the  use  of  their 
dwelling  by  their  father  and  such  of  his  family  as  he  might  choose  to  live 
with  him.    The  value  of  the  rent:il  should  be  fixed  under  the  proof. 

For  his  services  the  guardian  should  be  allowed  not  exceeding  6  per  cent, 
on  the  simis  received  and  disbursed  by  him.  The  income  of  the  estate  would 
then  be  rents  of  real  estate,  dividends  on  bank  stock,  interest  on  money 
loaned,  or  not  otherwise  invested.  Against  this  the  guardian  should  be 
allowed  the  wards*  reasonable  board,  reasonable  expenditure^  for  clothing, 
scho<51  tuition,  medical  bills,  taxes,  insurance,  and  repairs  of  real  estate,  and 
an  allowance  for  his  services  indicated,  but  all  these  credits  should  not  be 
more  in  the  aggregate  than  the  income  above  named. 

Appellants  C4>mplain  that  the  guardian  did  not  charge  himself  with  a  cer- 
tain note  which  he  had  received  from  their  testator's  estate,  payable  by  ap- 
pellee. The  note  is  for  12,267.02,  dated  July  34.  1882,  payable  by  J.  T.  Hedges 
to  W.  W.  Trimble.  J.  T.  Hedges  had  married  Eliza,  a  daughter  of  W.  W. 
Trimble,  and  the  mother  of  appellants.  In  treating  of  advancements  made 
to  his  children,  and  which  were  to  be  chargeil  in  the  distribution  of  his 
estate,  the  testator  provided  in  his  will  as  affecting  the  Hedges  children  as 
follows:  "To  my  daught<:T,  Eliza  Hedges,  now  deceaseil,  I  gave  12,000,  and 
hold  the  note  of  J.  T.  Hedges,  her  surviving  husband,  therefor,  payable  to  me 
as  trustee.  •  ♦  ♦  The  children  of  Eliza  Hetiges  to  he  charged  with  the 
12,000  alx)ve  named. " 

We  under.»«tand  it  to  be  the  contention  of  appellee  that  this  S2,000  is  repre- 
sented by  the  note  above  named;  or,  at  lea.st,  that  it  was  an  advancement  to 
the  testator's  daughter,  not  to  be  collected  of  appellee  in  any  event.  To  sus- 
tain this  theory  appellee  offered  certain  entries  made  by  the  testtitor,  and 
which  are  said  to  be  in  his  book  of  advancements,  viz.  : 

"March  1,  1874.  I  gave  to  J.  T.  Hedges  $2,000  for  the  sole  and  separate  use 
of  his  wife,  Mrs.  Eliza  \V.  Hedges,  1st  March,  1874,.and  took  his  receipt  there- 
for, and  this  sum  is  to  be  charged  as  an  advancement  to  him  from  me.  I 
also  lofvneti  him  11,000  the  23d  of  March,  1875,  $1,000  to  bear  interest  at  10  per 
cent,  until  paid;  this  I  intend  also  as  an  advancement  and  not  to  be  collected 
from  him.    In  December,  1874,  he  moved  into  my  dwelling  house  in  Oynthi- 


2224  HEDGES,  &0.  V.  HEDGES. 

ana,  Ky. ,  and  I   intend  him  to  Ix^  only   charged  $100  per  year  rent,   as  an 
advancement  out  of  my  property  as  long  as  he  occupies  it.     July  19,  1876. 

"On  the 33th  of  November,  1876,  I  let  J.  T.  Hedges  have  1500  at  8  per  cent., 
which  I  do  not  wish  to  lx»  collected  from  him,  but  to  be  charged  to  him  as 
an  advancement." 

The  will  was  dated  July  8,  1882,  and  besides  the  12,000  item  quoted  herein, 
no  reference  was  made  to  any  of  the  other  matters  set  out  in  the  above  entries 
except  the  one  of  1100  per  year  for  house  rent.  The  12,000  mentioned  in  the 
win  and  the  $2,257.03  note  can  not  be  the  same  sum.  The  difference  in 
dates,  amounts  and  name  of  payee  all  indicate  that  they  are  distinct  trans- 
actions. But  appellee  contends  that  the  12,257.02  is  a  merging  of  the  $1,000 
loan  and  the  foOO  loan  referred  to  in  the  foregoing  entries  in  the  book  of  ad- 
vancements. While  those  loans,  calculated  at  the  rates  of  interest  indicated 
in  the  memorandum,  would  have  been  more  on  the  date  of  the  note  than  it 
calls  for,  yet  we  may  assent,  for  that  matter,  that  they  are  the  same  debt. 
It  would  then  appear  that  testator  had  at  tho  date  of  those  entries  determined 
to  c(mstitute  as  advancements  those  two  debts  for  loaned  money  owing  him 
by  his  son-in-law.  But  the  testator  evidently  changtxi  his  mind  with  respect 
to  them.  His  will,  made  about  six  years  after  the  entries,  and  made  about 
one  year  after  the  two  notes  had  been  consolidated,  according  to  appellee's 
statement,  into  the  $2,257.02  note,  disposes  of  all  his  estate.  Therefore,  there 
was  no  intestacy,  and  l^eing  none,  no  account  of  advancements  as  such  can 
be  had  other  than  is  provided  for  in  the  will.  (Section  1407,  Kentucky  Stat- 
utes. )  The  unexecutc^l  intention  of  a  parent  to  acquit  to  his  child  as  an  ad- 
vancement a  debt  owing  to  the  former  by  the  latti-'r  is  necessarily  subject  to 
any  change  of  purpost*  by  the  ancestor.  In  addition  to  this  change  of  pur- 
I>ose  Ixnng  manifested  by  the  will  in  this  case,  the  endorsements  of  payments 
on  the  not?  show  that  the  testator  had  collected  the  interest  on  it  to  June  1, 
1884,  and  on  Nov(?mb(^r  JJ,  1885,  had  collected  $600  of  the  principal. 

From  all  this?  facts  we  have  no  hesitancy  in  concluding  that,  whatever 
may  hav(»  been  the  testator's  purpose  at  one  time  with  reference  to  making 
this  indebtedness  an  advancement  to  his  daughter,  Mrs.  Hedges,  he  had  con- 
cluded finally  not  to  do  so,  and  In  fact,  by  the  terms  of  his  will  disposing  of 
all  of  his  esta,te,  had  treated  this  debt  as  part  of  It,  for  no  reference  is  made 
to  it  when  he  was  writing  his  several  advancements  to  his  beneficiaries. 

We  are  also  convinced  that  the  executrix  of  W.  W.  Trimble's  will  treated 
this  note  as  part  of  his  estat?,  and  that  when  she  came  to  make  distribu- 
tion it  was  charged  to  the  children  of  Mrs.  Hedges  as  that  much  money. 
On  thc^  back  of  th?  not*  is  th^^  following  endorsement: 

"For  value  rec?ivvd  I  assign  the  within  note  to  J.  T.  Hedges,  Guard.,  with- 
out rt'C()ur.*«e.     June  ».  1SS8. 

"MARY  B.  TRIMBLE,  EX'TX," 

This  indicates  that  the  note  was  assigned  to  the  guardian  of  the  Hedges 
children  as  part  paynu-nt  of  the  sum  to  which  they  were  entitled  under  the 
will.  No  dift'erent  explanation  of  the  endorsement  is  offered.  It  would» 
therefore,  1)?  immaterial,  so  far  as  ai)pellants  are  concerned,  whether  the 
not«*  and  its  interest  was  justly  owing  to  testator's  estate  or  not,  bt^cause  if 
the  guardian  took  it  as  a  valid,  interest-bearing  debt,  in  lieu  of  other  assets 
to  which  his  wards  would  havi>  ])een  entitled,  he  must  account  for  it  with 
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legal  interest  in  his  settlement.    He  will  not  now  be  heard  to  say  that  it  was 
not  a  valid  collectible  debt. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  recast 
the  guardian's  accounts  upon  the  principles  herein  indicated,  and  for  such 
further  necessary  proceedings  as  may  not  be  inconsistent  with  this  opinion. 
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(Filed  April  22,  1903— Not  to  be  reported. ) 

Pleading — Apppellant  brought  this  action,  praying  tliat  she  lie  adjudged 
4in  heir  of  \V.  and  entitled  to  shar;?  in  the  benefits  of  a  compromise  of  other 
Alleged  heirs  of  W.  made  in  and  concerning  mineral  rights  in  certain  lands. 
A  demurrer  was  sustaine<l  to  the  petition  and  the  action  dismissed,  from 
which  this  appeal  is  prosecuted.  Held— That  the  court  properly  sustained 
«,  demurrer  to  the  petit itm  and  amended  petition  as  it  failed  to  show  that  W. 
had  any  rights  in  the  land,  and  the  alU'gaVion  that  plaintiff  was  an  heir  at 
law  of  W.  was  a  mere  conclusion  of  law. 

Jno.  H.  Wilson  for  appellant.  ^ 

J.  Smith  Hays,  Nicholas  P.  Bond  and  E.  B.  Slater  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  cf)urt  by  Judge  Barker. 

The  appellant,  Sarah  F.  Craig,  by  a  petition  filed  in  the  Knox  Circuit 
Court,  states  that  she  is  a  resident  of  Charleston,  in  the  State  of  West  Vir- 
ginia; that  Eliata  S.  Goodwin,  Levi  Welch,  Cornelia  H.  Welch,  Miriam  W. 
Donley,  Lalla  V.  Welch,  Charles  Hedrick,  Catherine  C  Hedrick,  Mary  V. 
Hedrick,  James  Fry,  Henry  Fry  and  John  Fry,  each  and  all  claiming  to  be 
heirs  at  law  of  one  James  Welch,  deceased,  late  of  Gr^M.^nlTrier,  formerly  in 
the  State  of  Virginia,  but  now  West  Virginia,  filed  a  suit  in  equity  in  the 
United  States  Court  for  the  district  of  Kentucky,  at  Frankfort,  Ky..  on  the 
2(Jth  day  of  September,  1H90,  against  certuin  persons  then  residing  in  Knox 
county,  Kentucky,  for  the  purpose  of  quitting  the  title  to  certain  lands  in 
that  county  wliich  were  claimed  by  Eliza  S.  G(Kxlwin  and  her  co-plain tilfs  as 
heirs  at  law  of  James  Welch. 

This  action,  which  was  styled  "Eliza  S.  Gootlwin  and  others,  plaintiffs, 
against  William  GiUK^rt  and  others,  defendants,"  in  th(^  United  States  Court 
for  the  district  of  Kentucky,  did  not  come  to  trial,  but  was  compromis(-»d  by  the 
plaintiffs,  as  the  heirs  at  Inw  of  James  Welch,  with  the  defendants,  who 
were  the  occupying  claimants  of  the  lands  involved  in  the  action.  By  this 
•compromisi^  the  occupying  claimants  grantt'd  and  r^'linquished  to  the  plain- 
tiffs all  of  their  rigiit,  title  and  int,^rvSt  in  the  coal  and  mincnral  rights  in  the 
land  in  question,  and  the  plaintiffs  relinquished  to  the  occupying  claimants 
all  of  their  interest  in  the  surface  thereof,  and  the  action  in  the  I'nited 
States  District  Court  was  dismissed.  Pn3per  deeds  of  cxmveyance  between 
the  parties  to  the  action  were  made,  and  duly  put  to  n^cord  in  the  Knox 
County  Court.  Afterwards  the  plaintiffs  in  the  action  l)efore  mentioned,  as 
heirs  at  law  of  James  Welch,  conveyrd  all  of  their  right  and  title  in  and  to 
the  mineral  rights  in  the  land  so  acquired  to  the  Welch-Hack  ley  C<wl  and 
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Oil  Co. ,  a  corporation  created  under  the  laws  of  the  State  of  New  Jersey, 
with  power  to  contract  and  be  contracted  with,  to  sue  and  be  sued,  and 
among  other  powers  granted  to  it,  it  was  empowered  to  mine  coal  and  bore  for 
oil;  that  none  of  these  before-mentioned  plaintiffs  in  the  action  in  the  United 
States  Court  for  the  district  of  Kentucky  were  heirs  at  law  of  James  Welch,, 
nor  did  they  have  any  right,  title  or  interest  in,  or  to,  the  lands  in  question; 
that  appellant  is  an  heir  at  law  of  James  Welch,  but  was  not  a  party  in  the 
suit  in  question  in  the  United  States  Court  for  the  district  of  Kentucky, 
and  was  not  a  party  to  the  compromise  made  therein,  nor  was  she  a  party  to 
any  deed  or  deeds  of  conveyance  made  in  pursuance  of  the  compromise  before 
mentioned. 

Appellant  further  states  that  Alexander  Montgomery,  Guy  Montgomery 
and  L.  L.  Bright  are  the  only  heirs  at  law  of  James  Welch,  except  herself, 
of  whom  she  has  any  knowledge,  and  that  she  will  take  such  steps  as  are 
necessary  to  bring  them  before  the  court;  that  Eliza  S.  Goodwin  and  her 
co-plaintiffs  effected  the  compromise  in  question,  and  obtained  the  convey- 
ance of  the  mineral  rights  before  mentioned,  by  reason  of  the  fact  that  they 
pretended  to  be  heirs  at  law  of  James  Welch;  that  the  mineral  rights,  ob- 
tained by  reason  of  the  compromise  in  question,  have  great  value,  and  that 
appellee,  who  purchased  the  same,  has  given  out  the  statement  that  it  paid 
$600,000  for  them;  that  appellant  does  net  desire  to  attack  or  assail  the  agree- 
ments of  compromise  and  deeds  of  conveyance  made  thereunder  to  Eliza  S. 
Groodwin  and  others,  but,  on  the  contrary,  she  ratifies  the  agreements  of 
compromise,  and  accepts  the  deeds  of  conveyance,  and  prays  that  she  be  ad- 
judged to  be  an  heir  at  law  of  James  Welch,  and  that  appellee  be  adjudged 
to  hold  the  conveyances  made  to  them  in  trust  for  her  and  the  other  heirs 
at  law  of  James  Welch ;  and  she  prays  for  her  costs  and  all  other  proper 
relief. 

A  general  demurrer  having  been  filed  by  the  appellee  to  the  foregoing  peti- 
tion, it  was  sustained  by  the  court;  whereupon  appellant  filed  an  amended 
petition,  in  which  she  sets  forth  the  names  of  the  various  occupying  claim- 
ants who  were  defendants  in  the  action  of  Eliza  S.  Goodwin  against  William 
Gilbert  and  other?,  and  gave  in  detail  the  various  agreements  of  compro- 
mise with  reference  to  the  land  in  question,  and  sale  of  the  mineral  rights 
to  appellee.  By  a  second  amendment  she  states  that  the  compromise  be- 
tween the  occupying  claimants  and  Eliza  S.  Goodwin  and  her  co-plaintiffs 
was  made  under  the  belief  that  Eliza  S.  Goodwin  and  her  co-plaintiffs  w«re 
the  true  heirs  at  law  of  James  Welch,  and  that  the  compromise  in  question 
was  made  for  the  sole  use,  benefit  and  profit  of  the  real  heirs  at  law  of  James 
Welch,  and  was  so  intended;  that  the  agreements  of  compromise  in  question 
were  all  made  without  the  knowledge  or  consent  of  appellant,  but  that  she 
adopts  and  ratifies  them. 

A  general  demurrer  having  l)een  filed  to  the  petition  as  amended,  it  was 
sustjiined  by  the  court,  and  appellant  declining  to  plead  further,  her  petition 
was  dismiss€*d,  from  which  judgment  she  has  appealed.  The  petition  as 
amended  does  not  raise  the  qut  stion  which  appellant  evidently  desired  to 
have  this  court  adjudicate.  Without  reference  to  the  merits  of  the  question 
involved  the  petition  is  clearly  bad  on  demurrer,  because  it  is  not  alleged 
that  James  WVlch  ever  owned  the  land  mentioned  in  the  pleadings,   or  that 
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lie  had  any  Interest  therein ;  nor  is  it  alleged  that  he  died  intestate  or  shown 
how  appellant  is  his  heir.  The  allegation  that  she  is  his  heir  at  law  is  a 
mere  legal  conclnslon,  as  was  decided  by  this  court  in  the  case  of  Larue  v. 
Hays,  7  Bush  50.  On  this  subject  the  court  says:  *'Butwe  are  of  the  opinion 
not  only  that  the  plaintiffs  have  failed  to  manifest  their  right  to  any  re- 
covery by  any  sufficient  evidence  of  title,  but  that  the  petition  is  fatally  de>- 
fective,  so  far  at  least  as  it  purports  to  allege  the  derivation  of  title  by 
Phoebe  Larue  by  inheritance  from  Isaac  Larue,  the  averment  that  she  was 
one  of  his  heirs  being  but  a  conclusion  of  law,  as  this  court  has  repeatedly 
decided  in  effect  in  passing  upon  the  competency  of  evidence  adduced  to- 
prove  heirship.  (Banks  v.  Johnson,  .4  J.  J.  Mar.,  649;  Currie,  &c.  v. 
Fowler,  5  J.  J.  Mar.,  146.)" 

Appiellant's  petition  was  fatally  defective  for  these  reasons,  and  the  circuit; 
court  did  not  err  in  dismissing  it  on  demurrer. 

Wherefore,  the  judgment  is  affirmed. 


BARBER  ASPHALT  CO.  v.  GAAR. 

CITY  OF  LOUISVILLE  v.  BARBER  ASPHALT  CO. 

WALSH,  &c.  V.  SAME. 

RAFFO,  &c.  V.  BARBER  ASPHALT  PAVING  CO. 

(Filed  April  23,  1908. ) 

1.  Municipal  government— -Streets— These  actions  were  instituted  on  appor- 
tionment warrants  to  recover  for  the  improvement  of  the  carriage  way  of 
Chestnut  street  from  Thirty-first  to  Thirty-fourth  street  and  from  Thirty- 
fourth  street,  to  Shawnee  avenue.  The  lower  court  rendered  judgment  against 
the  property  owners  between  Thirty-flrst  street  and  Gaar's  lane,  or  Fortieth 
street  and  as  to  the  property  from  Fortieth  street  to  Shawnee  avenue  decided 
that  the  city  had  no  authority  to  improve  said  street  at  the  cost  of  the  adjacent 
land  owners,  and,  therefore,  gave  judgment  In  favor  of  the  contractor  against 
the  city.  Appeals  have  been  prosecuted  frcmi  said  judgments.  The  two  ordi- 
nances under  which  the  improvements  were  made  provided  that  the  work 
should  be  done  in  accordance  with  plans  and  specifications  on  file  in  the 
office  of  the  board  of  public  works.  At  the  time  the  ordinances  were  passed 
there  were  general  sptciflcations  which  had  been  printed  on  file  in  the  office 
of  the  board  of  public  works,  but  the  contract  was  not  mad^e  according  to- 
these  specifications,  but  after  the  oniinances  were  passed  the  lx)ard  prepared 
plans  and  siieciflcations  for  the  work,  differing  in  some  respects  from  those  on 
file  in  the  office  of  the  board  of  public  works.  It  is  urged  that  the  contract- 
was  invalid  because  it  was  not  made  in  accordance  with  the  general  specifi- 
cations in  existence  when  the  ordinances  were  passed,  but  made  material 
alterations  in  same.  •  Held — That  the  ordinance  without  the  words  ' '  in  ac- 
cordance with  plans  and  specifications  on  file  in  the  office  of  the  board  of 
public  works"  might  lie  rejected,  and  that  the  ordinance  without  these  is 
sufficient.  It  was  proper  to  permit  the  Ixiard  of  public  works,  under  sections 
2836,  2839  and  2830,  Kentucky  Statutes,  to  arrange  all  matters  of  detail  con- 
cerning the  work.  Under  this  autliority,  although  the  board  may  have  re- 
ceived bids  for  No.  1  and  No.  2  asphalt  pavement,  they  had  the  right  to  accept 
the  bid  for  No.  1  at  the  higher  price ;  they  also  had  authority  to  change  the 
contract  from  flag  stone  guttering  to  asphalt  guttering,  and  this  change  waa 
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more  beneficial  to  property  owners  as  the  asphalt  pavement  was  cheaper, 
and  the  presumption  will  be  indulged  that  the  board  contracted  only  for  a 
lair  price.  There  was  nothing  in  the  specifications  prepared  by  the  board  of 
public  works  after  the  ordinances  were  passed  which  stifled  competition  In 
Ridding.  The  requirement  that  the  contractor  should  guarantee  the  pave- 
ment for  five  years  was  beneficial  to  the  city. 

2.  Constitutional  law — License  fees — An  ordinance  requiring  the  payment 
of  a  license  fee  by  contractors  is  unconstitutional,  and  any  fees  paid  there- 
under may  be  recovered. 

8.  Fairness  of  apportionment — The  council  exercised  a  fair  discretion  in 
fixing  the  depth  of  the  taxing  district  at  171  feet  en  both  sides  of  Chestnut 
street.  There  is  no  eTidenc-e  showing  that  a  fairer  apportionment  could  have 
been  made.  The  rule  is  that  unless  it  appear  that  under  a  diflferent  method 
of  apportionment  the  party  complaining  would  be  required  to  pay  less  than 
under  the  method  adopted,  the  apportionment  as  made  by  the  city  author- 
ities will  not  be  disturbed.  If  the  apportionment  was  wrong  the  court,  under 
section  38?J4,  Kentucky  Statutes,  is  authorized  to  correct  it  so  as  to  do  justice 
to  all  jMirties  concerned. 

4.  Agricultural  lands — Lands  within  the  limits  of  a  city,  although  used  for 
agricultural  purposes,  is  subject  to  local  assessment  for  street  improveniente 
whure  the  proof  shtnvs  that  the  construction  of  the  street  was  a  necessity  at 
the  time  it  was  ordered,  and  that  luany  buildings  were  being  erect«l  alon^ 
the  line  of  said  impn)vement  and  property  generally  enhanced  in  value. 
The  question  as  to  whether  agricultural  lands  should  be  subjected  to  said 
improvement  depends  on  the  special  circumstance's  of  each  case. 

6.  Estoppel— A  property  owner  who  stands  by  without  objection  and  per- 
mits a  contractor  to  expend  his  money  in  making  improvements  upon  the 
faith  that  the  cost  was  to  he  a  charge  upon  the  abutting  property  is  estopped 
to  resist  payment  for  said  improvement. 

Wm.  Furlong  and  B.  F.  Washer  for  Barber  A.sphalt  Co. 

H.  L.  Stone  for  City  of  Louisville. 

Lane  &  Harriscm,  O'Nejvl  &  O'Neal,  Strother,  Hardin  &  Strother,  I.  T. 
Woodson  and  J.  A.  McHenry  for  Cornelius  Walsh,  &c. ,  Mary  Rafl'o,  &c., 
and  Mary  Gaar,  &c. 

L.  N.  Dembitz  for  Mary  J.  Gaar  and  Mary  Eafifo,  &c. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobson. 

By  an  ordinance  approved  August  2?,  1898,  the  general  council  of  the  city 
of  Louisville  provided  for  the  impn.vement  of  the  carriage  way  of  Chestnut 
street  from  Thirty -first  to  Thirty-fourth  street;  and  by  another  ordinance, 
approved  on  the  same  day,  it  provided  for  the  improvement  of  the  carriage 
way  of  Chestnut  street  from  Thirty-fourth  street  to  Shawnee  avenue.  Con- 
tracts were  made  with  the  Barber  Asphalt  Paving  Co.  for  the  construction 
of  the  street  under  the  ordinances.  The  company  complied  with  its  contract; 
the  wcrk  was  examined  and  accepts  by  the  city;  the  cost  was  apportioned 
among  the  ownei's  of  property  fronting  on  the  street,  and  apportionment  war- 
rants were  issued  therefor.  A  number  of  these  warrants  remaining  unpaid, 
the  company  instituted  two  actions  in  the  Jefferson  Circuit  Court  to  enforce 
them.  Answers  Avere  filed  hj  the  property  owners  controverting  their  lia- 
bility for  the  improvement,  and  on  final  hearing  the  circuit  court  held  that 
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the  property  between  Thirty -first  street  and  Gaar's  lane,  or  Fortieth  street, 
was  liable  to  assessment  for  the  improvement,  and  the  lien  of  the  plaintiff 
was  ordered  to  be  enforced;  but  as  to  the  property  between  Gaar's  lane,  or 
Fortieth  street,  to  Shawnee  avenue,  it  held  that  the  city  had  no  authority 
to  improve  the  street  at  the  cost  of  the  atljacent  land  owners;  and  it  accord- 
ingly rendered  judgment  in  favor  of  the  defendants  and  against  the  contrac- 
tor as  to  this  property,  but  entered  a  judgment  in  favor  of  the  contractor 
against  the  city  for  the  amount  of  these  warrants.  From  this  judgment  the 
four  appeals  Ijeforo  us  are  prosecut4.^d. 

;  In  Barber  Asphalt  Paving  Co.  v.  Giiar,  &c.  the  contractor  complains  of 
that  portion  of  the  judgment  denying  it  r^'lief  against  the  property  lying  be- 
tween Fortieth  street  and  t^huwnee  t^ venue. 

In  City  of  Louisville  v.  Barber  Asphalt  Paving  Co.  the  city  c!>mphiins  of 
so  much  of  the  judgment  as  makes  it  liable  for  this  part  of  the  improvement. 
In  Cornelius  Walsh,  &c.  v.  Barber  Asphalt  Co.  the  owners  of  property 
from  Thirty-fourth  street  to  Fortieth  stret^t  complain  of  so  much  of  the  judg- 
ment as  holds  their  land  liable  for  the  cost  of  constructing  the  street  in 
front  of  it. 

In  Ktiffo,  &c.  V.  Barber  Asphalt  Paving  Co.  the  owners  of  property  from 
Thirty-first  to  Thirty -fourth  street  compUiin  of  the  judgment  holding  their 
property  liable. 

The  last  two  appeals  arv*  pros.'cuted  Si»parately  as  two  st»panite  actions  were 
brought  in  the  circuit  court,  and  the  questi(.ns  made  are  not  idenUcitl  in 
some  respects.  For  convenience  all  the  appeals  will  be  considered  together. 
The  City  of  LouisvilU^  purcha.sed  Shawnee  Park  something  over  ten  years 
ago.  At  that  time  ic  lay  without  the  city  limits,  but  in  the  year  1SL4  the 
city  limits  wvn^  extended  .^'o  as  to  take  in  the  park.  This  was  done  bj'  taking 
into  the  city  a  narrow  U)ngue  of  land  460  feet  in  width  and  stnnething  over 
a  mile  long,  extending  ^om  a  line  200  feet  west  of  Thirty-fourth  street  to 
Shawnee  avenue.  Sixty  feet  of  this  strip  throughout  its  entire  length  was 
taken  up  by  Chestuut  street,  leaving  a  .strip  2U0  feet  wide  on  each  sido  of  it. 
This  extension  of  the  city  limits  appears  to  have  l)een  made  without  protest 
on  the  part  of  the  prop<:rty  owners.  After  the  territory  was  taken  into  the 
city  the  county  authorities  ceasetl  to  keep  the  roiidwuy  in  order,  and  there 
being  considerable  travel  on  it,  it  got  in  very  bad  reptiir  in  the  four  years 
elapsing  after  it  was  ttiken  into  the  city  before  the  improvement  was  or- 
dered. Some  of  the  property  owners  were  active  in  procuring  the  council  to 
order  the  improvement.  Others  were  silent,  and  some  held  a  nuvti^g  and 
protested,  but  they  took  no  active  steps  to  prt»vent  the  improvement  being 
made  as  directed  in  the  ordinances.  The  first  of  the  ordinances  under  which 
the  work  was  done  is  in  these  words : 

"Be  it  ordained  by  the  General  Council  of  the  City  of  Louisville:  That  the 
carriage  way  of  Chestnut  street  from,  the  center  line  of  Twenty-first  stivet  to 
the  center  line  of  Thirty-fcmrth  street  extended  fnmi  the  north,  shall  be 
thirty-six  feet  in  width,  and  shall  be  improved  by  gnuling,  curbing  and 
paving  with  the  asphalt  pavement,  with  corner  stones  at  the  Intersections  of 
streets  and  alleys.  Said  work  shall  be  done  in  accordance  with  the  plans 
and  specifications  on  file  in  the  oflice  of  the  board  of  public  works  and  at  the 
ooBt  of  owners  of  ground  on  the  south  side  of  Chestnut  street  from  Thirty- 
first  street  to  the  center  line  of  Thirty-fourth  street  extended  from  the  noith. 
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and  extending  back  to  a  line  171  feet  distant  from  and  parallel  to  Chestnut 
street,  and  on  the  north  side  of  Chestnut  street  from  Thirty -first  street  to 
Thirty-fourth  street  as  provided  by  law. 

*'The  cost  to  be  equally  apportioned  among  the  owners  of  property  accord- 
ing to  the  number  of  square  feet  of  ground  owned  by  the  parties  respectively 
within  the  limits  above  set  out,  and  that  all  ordinances  in  conflict  herewith 
be,  and  are  hereby,  repealed." 

The  other  ordimince  is  similar,  except  that,  after  providing  for  the  improve- 
ment, it  is  as  follows :  "Said  work  shall  be  done  in  accordance  with  the 
plans  and  specifications  on  file  in  the  office  of  the  board  of  public  works  and 
at  the  cost  of  owners  of  g^und  on  the  north  side  of  Chestnut  street,  from  the 
center  line  of  Thirty -fourth  street  to  a  line  at  right  angles  to  Chestnut 
street,  passing  through  a  point  where  the  center  line  of  Shawnee  avenue  ex- 
tended from  the  south  intersects  the  center  line  of  Chestnut  street  and  ex- 
tending back  to  a  line  171  feet  distant  from  and  parallel  to  Chestnut  street, 
and  on  the  south  side  of  Chestnut  street  from  the  center  line  of  Thirty -fourth 
street  extended  from  the  north  to  a  line  at  right  angles  to  Chestnut  street, 
passing  through  a  point  where  the  center  line  of  Shawnee  avenue  extended 
from  the  south  intersects  the  center  line  of  Chestnut  street,  and  extending 
back  to  a  line  171  feet  distant  from  and  parallel  to  Chestnut  street 

"The  cost  to  be  equally  apportioned  among  the  owners  of  projierty  accord- 
ing to  the  number  of  square  feet  of  ground  owned  by  the  parties  respectively 
within  the  limits  above  set  out,  and  that  all  ordinances  in  conflict  herewith 
]je,  and  are  hereby,  repealed. ' ' 

At  the  time  the  ordinances  were  passed  there  were  general  specifications 
which  had  been  printed  on  file  in  the  office  of  the  board  of  public  works, 
but  the  contract  was  not  made  according  to  these  specifications.  The  board, 
according  to  its  custom,  prepared  after  the  ordinances  were  passed  plans 
and  speciflciitioiis  for  the  work,  and  the  contnact  was  made  thereunder. 
By  section  4  of  the  spaciflcatlons  the  guttering  was  to  be  made  of  fiag 
stones.  After  the  contract  was  Idt  the  board  of  public  works,  by  a  writ- 
ten contract  with  the  contractor,  changed  this  and  allowed  the  guttering 
to  be  made  of  asphalt.  By  section  22  of  the  specifications  the  contractor  was 
required  to  erect  a  permanent  plant  In  the  city  limits  which  should  remain 
there  during  the  time  of  the  guarantee  period,  five  years.  The  specifications 
were  in  the  alternative,  for  either  asphalt  pavement  No.  1  or  asphalt  pave- 
ment No.  2.  The  advertisements  were  so  made.  Bids  were  received  on  both 
classes  of  pavement,  and  the  board  accepted  the  bid  for  pavement  No.  1.  The 
difference  between  No.  1  and  No.  2  consists  in  the  thickness  of  the  pavement. 
No.  1  being  thicker  and  costing  something  over  f2  more  per  square  of  100 
feet  than  No.  2.  The  specifications  also  called  for  a  binder  course  under- 
neath the  asphalt  or  surface  pavement.  Madison  street  runs  parallel  with 
Chestnut  and  340  feet  from  it  on  the-  north.  Magazine  street  runs  parallel 
with  Chestnut  and  is  420  feet  from  it  on  the  south.  The  tax  limits  for  the 
Improvejuent  are  fixed  at  171  feet  on  the  south  side  of  Chestnut,  as  well  as 
on  the  north  side,  while  one-half  the  distance'  to  Mtigazlne  street  is  210  feet. 
The  apportionment  was  made  as  to  each  fourth  of  a  square  from  Thirty-first 
street  to  Thirty-fourth  street,  and  from  Thirty-fourth  street  to  Shawnee  Park 
the  apportionment  was  made  from  one  cross  street  to  the  next,  this  territory 
not  being  defined  into  squares  by  principal  streets. 
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It  is  insisted  for  the  property  owners  that  the  proceedings  are  Toid,  and 
created  no  lien  upon  the  property  for  the  following  reasons : 

1st.  Because  the  contract  was  not  made  in  accordance  with  the  general 
specifications  in  existence  when  the  ordinances  were  passed,  and  a  discretion 
AS  to  the  amount  and  the  cost  of  the  work  to  be  done  was  left  by  the  law- 
making body  to  an  executive  board. 

2d.  Because  the  material  for  part  of  the  work  was  unlawfully  changed 
from  that  required  by  the  ordinance  and  contract,  and  something  else  was 
received  in  place  of  it. 

Sd.  Because  both  the  ordinance  and  the  specifications  tended  toward  stifling 
<5ompetition,  and  inii)osed  on  the  lot  owners  burdens  which  they  ought  not 
to  bear. 

4th.  The  burden  was  thrown  on  the  property  extending  back  from  the 
street  171  feet,  and  not  310  feet  or  half  way  to  Magazine  street  on  the  south 
from  Thirty-first  to  Thirty-fourth  street,  and  west  of  Thirty-fourth  street  to 
Shawnee  avenue  the  burden  was  thrown  on  the  property  running  back  171 
feet  from  the  street  on  both  sides;  while  the  city  boundary  along  here  ex- 
tended out  200  feet  feet  from  the  street,  and  thus  twenty-nine  feet  of  land 
within  the  city  boundary  was  exempted  from  the  bxu-den. 

6th.  The  territory  contiguous  to  Chestnut  street  from  Thirty-fourth  street 
to  Shawnee  avenue  was  not  defined  into  squares  by  principal  streets,  and 
there  existed  no  authority  in  the  general  council  to  prescribe  by  ordinance 
for  the  construction  of  an  improvement  for  more  than  a  mile  in  length  at 
the  cost  of  the  owners  of  lots  contiguous  thereto  to  a  depth  of  only  171  feet, 
to  be  apportioned  equally  as  set  out  in  the  ordinance. 

6th.  This  territory  was  in  part  surburlian  and  in  part  agricultural,  and  to 
enforce  the  lien  on  the  land  is  to  appropriate  the  property  of  the  citizen  to 
public  use  without  compensation  therefor  to  the  owner. 

These  objections  will  be  considerecl  seijarately. 

1st.  It  was  held  in  liichardson  v.  Mehler,  23  Ky.  Law  Rep. ,  917,  where  the 
ordinance  directed  the  street  to  lie  improved  with  vitrified  or  block  pavement, 
**in  accordance  with  the  plans  and  specifications  on  file  in  the  office  of  the 
board  of  public  works,"  that  the  words,  **in  accordance  with  the  plans  and 
specifications  on  file  in  the  office  of  the  board  of  public  works, ' '  might  be  re- 
jectetl,  and  that  the  ordinance  without  these  was  sufficient.  We  see  no  reason 
why  the  same  rule  should  not  apply  to  an  ordinance  requiring  the  impK)ye- 
ment  of  the  street  with  asphalt  pavement.  It  is  clear  from  the  proof  that  it 
has  been  the  uniform  custom  of  the  board  of  public  works  in  each  case 
where  an  improvement  is  ordered  to  prepare  aft-er  the  passage  of  the  ordi- 
nance plans  and  specifications  as  the  exigencies  of  the  particular  work 
demanded,  and  we  must  presume  that  the  boaitl  of  public  works  in  recom- 
mending the  ortlinances  in  question,  and  the  general  council  in  passing  them, 
Acted  in  view  of  this  well-known  custom  of  transacting  the  business,  and  did 
not  refer  to  the  general  specifications  theretofore  printed  and  on  file  in  the 
engineer's  office,  which  were  In  fact  never  considered  in  making  the  con_ 
tract.  By  section  2«26,  Kentucky  Statutes,  no  public  way  shall  be  con- 
structetl  except  by  ordinance  recommended  by  the  board  of  public  works. 
By  section  2829,  whenever  the  lx)ard  shall  order  any  work  to.  be  done,  which, 
according  to  law,  is  to  be  i)erformed  by  independent  contract,  the  board  shall 
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thereto  throughout  its  entire  length,  it  is  not  shown  that  appellants  were  in 
anywise  prejudiced  by  the  apportionment  which  was  in  fact  made,  and  if 
the  apportionment  was  wrong  it  would  he  incumbent  on  the  court  under 
section  2834,  Kentucky  Statutes,  to  correct  it  so  as  to  do  justice  to  all  partita 
concerned.  No  cause  is,  therefore,  shown  for  disturbing  the  judgment  on 
this  ground. 

6th.  In  Oswald  v.  Gosnell,  21  Ky.  Law  Rep. ,  1660,  where  an  ordinance  for 
the  erection  of  fire  hydrants  in  this  territory  was  before  the  court,  we  held 
that  all  the  steps  in  the  annexation  of  the  t<erritcry  to  the  city  had  been 
legally  taken,  and  that  the  territory  was  properly  a  part  of  the  city.     Firv 
hydrants  have  Ijeen  located  along  the  street  froni  Thirty -first  street  to  Shaw- 
nee avenue.     Water  and  gas  mains  have  lem  laid;  the  street  Is  illuminated 
by  electric  lights;  city  police  control  the  district;  the  city  firemen  furnish  it 
fire  protection ;  a  bus  line  is  maintained  from  Twenty -eighth  stre<^t  to  Shaw- 
nee avenue;  property  along  the  street  as  improved  is  num])ered  according  to 
the  scheme  prevailing  throughout  the  city ;   as  far  west  as  Fortieth  street 
the  land  is  cut  up  into  building  lots,  with  a  few  small  exceptions,  and  bn- 
tween  Fortieth  street  and  Shawucie  avenue  sevenil   fine  houses   have  been 
built.     Sewer  connection   has  been  furnished;    a   number  of   parallel  pro- 
jected streets  north  and  south  of  Chestnut  street  have  been  dedicated  in  tht* 
.several  additions  made  to  the  city,  and  as  shown  by  the  photographs  of  Chest- 
nut street  from  Thirty-fourth  street  to  Shawnee  avenue  it  presents  through- 
out the  appearance  of  a  city  street.     Before  the  construction  of  the  street  the 
property  fronting  on  it  sold  for  prices  ranging  from  tlO  to  $12  a  front  foot. 
Since    its   construction    the    price  h&s  ranged  from  $15  to   122  a   fot)t.    The 
street   cost   something   over  14  a   foot,  and  under  all  the  evidence  we   aiv 
satisfied  the  benefit  to  the  property  from  the  construction  of  the  street  as  a 
whole,  from  one  end  to  the  other,  exceeds  the  ct)st  of  the  work.    Thi«  is  so 
evident  from  the  proof  that  in  the  elaborate  argument  of   the  case  no  objei*- 
tion  was  made  by  any  of  the  counsel  to  the  asst^ssment  on  the  ground  oi 
want  of  benefits.     While  some  of  the  land  is  used  for  truck  farming,  it  is  all 
suiUible  for  residence  purposes,  and  is  very  desirable  therefor.     The  \alue  of 
the  land  by  the  front  foot  and  character  of  houses  that  are  erected    along 
the  street  show  that  it  is  only  a  question  of  a  short  time  when   it  will  all  Iv 
cut  up  into  building  lots.     The  annexation  had  l)een  contemplated   for  a 
number  of  years  before  it  was  made,  and  the  construction  of  the  street  was 
a  necessity  at  the  time  it  was  ordered,  and  without  it  the  building  up  of 
this  territory  would  necessarily  have  been  much  retarded.     Land  within  the 
limits  of  a  city,  althougli  used  for  agricultural  purposes,  is  subject  to  local 
assessment  for  street  improvements,  under  such  circumstances  as  are  shown 
here.     In  Smith  on  Municipal   Corpiratlons,  swtion   1236,  the  rule   is   thus 
stated:  "Property  within  the  limits  of  a  city  which  is  unplatted  is  liable  to 
special  assessment  for  local  Improvements,  as  if  laid  off  into  blocks  and  lot#; 
and  so  farming  lands  within  the  limits  of  a  town  are  subject  to  taxation  by 
the  town  authorities,  and  it  is  not  essential  that  they  receive  benefits  and 
protection.     Urlmn  property  may  Ix?  assessed  for  a  local  improvement  though 
not  divided  into  lots,  and  though  used  for  farm  purposes,  if  the  surrounding 
property  is  urban  property.     It  is  sometimes  difllcult  to  determine  whether 
the  proi^erty  is  city  property  and  litible  for  local  improvements,  or  whether  it 
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Is  rural  and  not  subject  to  assessment.  ^  No^hard  and  fast  rule  on  the  subject 
€an  be  laid  down.  It  necessarily  depends  on  the  special  circumstances  o£ 
^ach  case. ' ' 

In  determining  the  liability  of  the  property  for  the  cost  of  the  improve- 
ment after  it  has  been  made  the  court  has  a  very  different  question  before 
it  than  would  be  presented  if  the  objection  was  now  made  to  the  annexation 
•of  the  property  between  Fortieth  sti-eet  and  Shawnee  avenue,  and  the  pro- 
priety of  the  annexation  was  the  question  to  be  determined,  or  even  if  the 
proi)erty  owners  had  enjoined  the  construction  of  the  street  at  their  cost 
when  ordered  by  the  council.  But  they  stood  by  and  allowed  the  improve- 
ment to  be  made  and  without  notice  to  him  allowed  the  contractor  to  expend 
his  money  in  making  it  upon  the  faith  that  the  cost  was  to  be  a  charge  upon 
the  abutting  property.  This  distinction  has  often  been  pointed  out  by  this 
-conrt.  J  Preston  V.  Roberts,  75  Ky.,  570;  Feeler  v.  Gosnell,  99  Ky.,  380; 
Bichardson  V.  Mehler,  28  Ky.  Law  Rep.,  917.)  In  Elliott  on  Boads  and 
Streets,  section  590,  it  is  well  said:  '"The  fact  that  a  street  is  being  im- 
proved by  order  of  public  officers  ought  to  put  the  property  owner  upon  in- 
quiry, and  to  him  should  be  applied  the  familiar  rule  that  one  put  upon  in- 
quiry' is  chargeable  with  notice  of  all  the  facts  which  a  reasonably  diligent 
Investigation  will  disclose.  Public  works  are  undertaken,  as  every  one 
knows,  under  authority  delegated  by  Itiw  to  public  officers,  and  there  is  little 
OP  no  reason  why  a  property  owner,  who  has  full  notice  of  what  is  being 
done,  should  be  allowed  to  stand  by  in  silence  until  the  work  is  completed 
and  then  escape  paying  for  the  benefit  his  property  has  received.  If  he  would 
avoid  this  result  he  should  act  promptly,  and  if  he  fails  he  should  not  de- 
mand that  the  x)ersons  who  have  done  the  work  should  go  unpaid. " 

We  have  been  referred  to  no  provision  of  the  Constitution  or  statutes  under 
which  property  within  a  city  may  be  exempt-ed  from  asses-sment  for  muni- 
cipal Improvements  by  the  bare  fact  that  the  land  is  used  for  agricultural 
purposes.  There  is  nothing  in  the  case  to  warrant  the  application  of  the 
rule  forbidding  the  taking  of  private  property  for  public  uses  without  just 
-comi)ensation.  Considering  the  benefit  which  this  property  receives  from 
the  improvement,  the  size  of  the  city  of  Louisville,  its  growth  in  the  direc- 
tion of  Shawnee  Park,  the  value  of  the  property  by  the  front  foot,  its  situa- 
tion and  surroundings,  we  are  satisfied  that  under  the  rule  established  by 
the  current  of  authority  none  of  the  land  after  the  improvement  has  been 
made  should  be  exempteil  from  paying  for  it.  (Leitch  v.  LtiG range,  136  111., 
891;  Tabor  v.  Grafmiller,  IW)  Ind.,  206;  Medland  v.  Linton,  60  Neb.,  249,  and 
■cases  cited. ) 

The  case  of  Congor  v.  Graham,  86  Ky.,  583,  Involved  the  constitutionality 
of  a  legislative  act  taxing  the  abutting  property  for  the  improvement  of  a 
county  road.  This  was  not  city  property  or  a  city  highway.  The  case  rests 
on  the  idea  that  the  burden  of  keeping  the  road  up  was  by  general  law 
placed  on  the  entire  county,  and  that  the  charge  on  the  abutting  property 
was  so  great  as  to  amount  to  spoliation.  The  cases  of  Washington  avenue, 
«9  Pa.,  353,  and  Craig  v.  Philadelphia,  89  Pa.,  265,  are  equally  inapplicable. 

On  the  appeal  of  Barber  Asphalt  Co.  v.  Qaar,  &c. ,  and  of  the  City  of  Louis- 
Tllle  V.  Barber  Asphalt  Co. ,  the  judgment  is  reversed  and  cause  remanded, 
VTlth  directions  to  enter  a  judgment  as  above  Indicated.  On  the  appeal  of 
Cornelius  Walsh,  &c.  v.  Barber  Asphalt  Co.,  and  Mary  H.  Baffo,  &c.  v» 
Barber  Asphalt  Co. ,  the  judgment  is  affirmed. 
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KENTUCKY   DISTILLERIES   AND   WAREHOUSE   CO.,  &e.    v. 

SCHREIBER. 

(Filed  April  23,  1603— Not  to  be  reported.) 

Master  and  servant — Negligence — Instructions — Appellee,  an  employe  lir 
appellant's  distillery,  in  the  meal  room,  i^nd  occasionally  in  the  mAsh 
room,  which  was  in  charge  of  Monz,  was  required  to  obey  Monz  as  hlB- 
superior.  Appellee  was  ordertd  by  Monz  to  remove  a  cap  from  an  opening- 
in  the  top  of  a  mash  tub  and  let  in  some  cold  water.  While  engaged  in  this 
duty  another  employe,  under  orders  of  Monz  in  another  room,  turned  on  hot 
water  without  removing  a  cap  to  let  it  into  the  mash  tub  where  appellee  waa 
engaged,  by  reason  of  which  the  hot  water  scalded  appellee  severely,  without 
any  fault  on  the  part  of  appellee,  for  which  he  recovered  1600  damages.  Ort 
appeal  the  principal  error  relied  on  for  a  reversal  is  that  the  court  refused 
to  give  a  peremptory  instruction  to  find  for  defendant  on  the  ground  that 
appellee  l^^ing  a  fellow  servant  with  the  s<»rvant  who  turned  on  the  hot 
water,  no  recovery  can  be  had  against  the  master.  Held—That  a«  the  two 
servants  were  employed  in  different  rooms  and  acting  under  the  Immediate- 
orders  of  a  superior,  who  was  guilty  of  gross  negligence  in  pennltting- 
the  acts  of  one  servant  to  injur©  another  without  giving  any  warning  of  the- 
danger,  the  master  is  liable  for  damages.  It  was  error  to  instruct  the  jury 
that  they  might  give  exemplary  damages,  as  the  rule  is  that  an  employer  1& 
liable  to  an  employe  only  for  compensatory  damages,  and  In  that  case  tb& 
negligence  must  be  gross,  but  only  compensatory  damages  were  given  In  this- 
case. 

Joyes,  Jarvis  &  Swope  for  appellants. 

Forcht  &  Field  and  O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee,  John  Schreiber,  while  employed  by  appellants,  the  Nelson  Dis- 
tillery Co.  and  the  Kentucky  Distilleries  and  Warehouse  Co. ,  in  one  of  their 
distilleries,  was  scalded  and  injured,  and  for  the  injuries  thus  received  he- 
sued  and  recovered  of  appellants  in  the  lower  court  a  verdict  and  judgment 
of  $600  in  damages.  Appellants  complain  of  that  judgment  and  of  the  re- 
fusal of  the  lower  court  to  grant  them  a  new  trial,  hence  this  appeal. 

At  the  time  of  receiving  the  injuries  complained  of  appellee  was  at  work 
in  the  mash  room  of  the  distillery,  which  is  on  the  first  floor.  The  proof 
shows,  however,  that  his  regular  place  of  work  was  in  the  meal  room,  on 
the  second  floor  above  the  mash  room,  but  he  occasionally  worked  In  the 
mash  room,  when  ordered  to  do  so  by  his  surperiors  in  appellants'  service. 

The  distillery,  according  to  the  evidence,  was  under  the  control  of  t%  Stt- 
perintendeiit,  one  Murphy,  and  the  mash  room  in  charge  of  a  subordinate  of 
Murphy's  called  Monz.  The  evidence  further  shows  that  both  Murphy  and 
Monz  were  the  sui)eriors  of  appellee,  and  that  he  was  required  to  obey  their 
orders. 

The  mash  room  was  as  to  size  about  forty  feet  square,  and  in  one  corner  of 
this  room  stood  a  mash  tub  about  twenty-two  feet  in  diameter,  and  five  and 
one-half  feet  in  height.  The  tub  was  covered  with  a  conical  shaped  top;  the 
material  for  the  tub  was  admitted  through  chut«s  from  bins  in  the  meal 
room.    Water,  hot  and  cold,  was  run  into  the  tub  by  means  of  pipes  froniL 
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*bove,  that  ended  about  three  inches  above  the  covering  of  the  tub,  the  water 
pipes  being  about  three  feet  apart.  Just  beneath  each  pipe  was  an  opening 
In  the  cover  of  the  tub  of  a  size  to  properly  admit  the  stream  of  water  from 
the  pipes,  and  these  openings,  when  water  was  not  ))eing  introduced  into 
the  tub,  were  always  covered  with  movable  plates,  which  served  to  preserve 
^e  temperature  of  the  tub  and  prevent  leakage  from  the  pipes  into  the  tub. 
The  cold  water  was  let  into  the  tub  by  means  of  a  valve,  or  stop  cock,  two 
feet  above  the  tub,  and  the  hot  water  was  regulated  by  pulling  a  rope  in  an 
-adjoining  room  which  was  attached  to  a  lever  near  the  hot  water  tank. 

Appellants'  agent,  Monz,  who  had  control  in  the  mash  room,  was  in- 
trusted with  the  duty  of  seeing  that  the  proper  materials  were  placed  in 
the  tub,  and  that  the  mash  was  properly  scalded,  his  post  of  duty  in  water- 
ing the  tub  being  at  the  thermometer  and  guage  in  the  mash  room. 

Just  before  receiving  his  injuries  appellee  was  standing  in  the  mash  room 
waiting  to  be  relieved  by  the  night  helper,  whose  duty  it  was  to  take  his 
placa,  when  he  was  ordered  by  Monz,  the  mash  boss,  to  turn  the  cold  water 
Into  the  mash  tub,  which  he  at  once  did,  after  removing  the  plate  from  the 
•opening  under  the  cold  water  pipe.  While  appellee  was  thus  engaged  in 
taming  on  the  cold  water  Ed.  Saur,  another  servant  of  appellants,  by  order 
■of  Monz,  turned  on  the  hot  water  from  an  adjoining  room,  without  first  re- 
moving the  plate  which  covered  the  opening  in  the  tub  under  the  hot  water 
pipe;  the  hot  water  was  thus  thrown  and  splashed  upon  appellee,  whereby 
lie  was  badly  scalded  upon  the  head,  neck,  body  and  arms. 

It  is  averred  in  the  petition  that  "pursuant  to  and  in  obedience  to  the 
•orders  of  said  foreman  he  (appellee)  went  to  the  stop  cock,  or  faucet,  for  the 
purpose  of  turning  on  said  faucet,  and  while  endeavoring  to  turn  on  same 
in  a  cautious,  proper  and  prudent  manner,  the  defendant,  by  and  through 
its  agents  and  servants,  superior  in  authority  to  this  plaintiff,  did  cause  a 
large  quantity  of  hot  water  to  be  turned  on  at  or  near  the  same  place  from 
said  mash  tub,  and  did  allow,  permit  and  order  the  same  to  be  turned  on 
without  removing  a  certain  plate,  which  it  was  necessary  to  remove  before 
turning  on  said  water,  in .  order  to  allow  the  same  to  get  into  the  said  mash 
tub;  that  by  reason  of  the  said  negligence  and  carelesness  of  the  defendant 
-and  its  agents,  servants  and  employes  superior  in  authority  to  him  in  the 
turning  on  of  said  hot  water,  which  was  done  without  any  notice  or  warning 
to  him  whatever,  he  was  deluged  with  scalding  hcyt  water  and  was  greatly 
burned  and  scalded;  *  *  *  that  at  said  time  and  place  the  defendants, 
-and  each  of  them,  their  agent,  servants  and  employes  superior  in  authority 
to  him  neglected  each  and  every  precaution  usual  and  customary  under  the 
same  or  similar  circumstances,  and  by  reason  of  their  neglect  caused  and 
OQcasioned  the  said  injuries,  and  that  said  injuries,  and  each  of  them,  were 
received  by  him  by  reason  of  the  gross  carelessness  and  negligence  of  the  de- 
fendants, their  agents  and  servants  superior  in  authority  to  him." 

The  appellants  filed  separate  answers,  oach  of  which  contains  a  traverse  of 
the  averments  of  the  petition,  and  in  addition  it  is  further  alleged  in  each 
that  at  the  time,  and  in  the  matter  of  receiving  his  injuries,  the  appellee 
was  himself  guilty  of  negligence,  which  contributed  to  his  injuries  to  such 
«n  extent  that  but  for  same  he  would  not  have  been  injured.    It  is,  however» 
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proper  to  say  In  this  connection  that  the  evidence  found  in  the  record  wholly^ 
fails  to  show  any  contributory  negligence  on  the  part  of  appellee. 

While  there  are  numerous  alleged  errors  set  forth  in  the  motion  anct 
grounds  for  a  new  trial,  the  refusal  of  the  lower  court  to  i)eremptorily  in- 
struct the  jury  to  find  for  the  appellants  is  practically  the  only  thing  com- 
plained of  by  counsel  in  the  brief  filed  for  appellants,  and  this  contention  is 
based  upon  the  theory  that  as  both  appellee  and  Saur  were  acting  under  the 
direction  of  Monz,  their  superior,  he  had  a  right  to  assume  that  each  of 
them  would  properly  perform  the  duty  required  of  him,  and  when  injury 
resulted  to  one  of  them  by  the  negligent  act  of  the  other,  a  recovery  for  the 
injury  \^ill  not  be  allowed  against  the  master  as  the  negligence  was  that  of 
a  fellow  servant. 

The  only  Kentucky  authority  cited  by  counsel  for  appellants  as  supporting- 
this  contention  Is  the  case  of  Coflfman  v.  L.  &  X.  R.  R.  Co.,  13  Ky.  Law 
Bep. ,  866.  It  appears  from  the  opinion  in  that  case  that  Coffman  and  other 
employes  of  the  railroad  company  wei-e  by  direction  of  the  section  boss  carry- 
ing a  rail  to  be  laid  on  the  track;  the  latter  ordered  them  to  drop  the  rail^ 
the  order  was  obeyed  by  the  hands  having  hold  of  the  front  end  of  the  rail, 
and  the  dropping  of  that  end  of  the  rail  caused  the  end  held  by  Coffman  ta 
jar  out  of  his  and  the  others  hands,  and  to  fall,  and  to  catch  Coffm&n*s  leg- 
between  the  falling  rail  and  another  rail  lying  on  the  track.  In  passing 
upon  the  action  of  the  lower  court  in  giving  a  peremptory  instruction  in 
behalf  of  the  railroad  company,  and  in  approval  of  that  ruling  of  the  circuit 
court,  this  court,  in  part,  said:  "But  the  leading  fact  is  that  the  section 
boss  had  the  right  to  order  the  rail  to  be  thrown  down  at  any  place  that  he 
might  select,  and  when  the  appellant  was  ordered  to  throw  it  down,  it  was 
his  duty  to  do  so  without  question.  All  that  he  could  require  of  the  section 
boss  in  such  a  case  was  notice  to  throw  it  down,  which  notice  he  received,, 
and  which  he  could  have  executed,  and  his  failure  to  do  so  was  not  the  fault 
of  the  section  boss. ' ' 

It  is  apparent  that  Coffman  was  nonsuited  upon  the  ground  that  the  in- 
Jury  received  by  him  was  caused  by  his  own  negligence,  for  which  reason  we 
are  unable  to  regard  that  case  as  an  authority  In  the  case  at  bar.  and  the 
same  may  be  said  of  the  other  cases  cited  by  counsel  for  appellants  in  sup- 
port of  their  contention,  for  neither  in  point  of  law  or  fact  do  they,  in  our 
opinion,  throw  any  light  upon  the  questions  Involved  in  this  wise.  The  evi- 
dence furnished  by  the  record  in  this  case  conduces  to  prove  that  appellants' 
agent  was  the  superior  in  service  of  appellee,  with  authority  to  command  his 
services  and  direct  his  work  in  the  mash  room,  and  though  the  latter' s  place 
of  labor  was  In  the  meal  room  of  the  second  floor,  he  was  frequently  called 
on  to  render  service  in  the  mash  room. 

It  is  further  shown  by  the  evidence  that  appellee  was  ordered  by  Mons  to 
turn  the  cold  water  into  the  mash  tub,  and  that  it  was  his  duty  to  obey  the 
order  of  Monz.  The  work  thus  required  of  him  was  not  familiar  to  him,  and. 
though  not  dangerous  i)er  se,  its  performance  was  liable  to  be  attended  with 
dangerous  consequences,  as  the  turning  on  of  the  hot  ^vater  while  he  was 
engaged  in  turning  on  the  cold  would  inevitably  result  in  great  injury, 
perhaps  death,  to  him.  He  undertook  to  obey  the  order  of  Monz,  mounted 
the  trestle  used  to  reach   the  water  pipe  over  the  tub,   removed  the  plate 
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under  the  cold  water  pipe,  and  turned  on  the  cold  water;  at  this  juncture 
the  hot  water  was  turned  on  by  Saur  from  the  adjoining  room,  and  appellee 
was  thereby  scalded  and  injured.  Having  ordered  appellee  into  a  place  of 
danger,  or  probable  danger,  it  was  the  duty  of  Monz  to  use  reasonable  or 
ortlinary  care  to  protect  him  from  injury,  instead  of  doing  which,  while  ap- 
pellee was  thus  exposed  to  such  danger,  or  probable  danger,  Monz  ordered. 
Saur,  who  was  standing  near  him,  and  on  the  opposite  side  of  the  tub  from 
appellee,  to  turn  on  the  hot  water  without  ascertaining  whether  the  plate  in 
the  covering  of  the  mash  tub  under  the  hot  water  pipe  had  been  removed,  or 
requiring  Saur  to  reniove  it.  Saur  had  to  go  into  the  adjoining  room  to  turn 
on  the  hot  water,  and  at  no  time  after  receiving  the  order  from  Monz  was 
Saur  wheiv  he  could  see  or  be  seen  by  appellee,  and  the  first  intimation  that 
he  had  of  appellee's  peril  was  given  by  the  cry  or  exclamation  of  the  latter 
when  the  hot  water  struck  him. 

We  are  of  the  opinion  that  Monz  in  thus  failing  to  protect  appellee  from 
injury  was  guilty  of  gross  n(^gligence,  for  which  appellants  are  liable. 

As  said  by  this  court  in  Southern  Railway  Co.  v.  Hart,  23  Ky.  Law  Rep. , 
1056:  "It  is  the  duty  of  the  servant  who  takes  employment  to  submit  himself 
to  the  reasonable  demands  of  his  employer,  not  only  as  to  the  work  to  be 
done,  but  as  to  the  manner  of  doing  it,  and  he  has  the  right  to  believe  that 
his  superior  would  not  require  him  to  perform  a  dangerous  act  without  ac- 
quainting him  with  the  special  peril  attending  its  performance." 

So  in  the  ca.«e  at  bar  appellee  had  the  right,  in  attempting  to  perform  the 
duty  requiretl  of  him  by  Monz,  to  rely  upon  being  protected  from  injury  by 
him  during  its  x)erformance.  Saur  may  have  been  negligent  in  turning  on 
the  hot  water  at  the  time  and  in  the  manner  in  which  he  did  it.  If  he  was 
performing  that  duty  by  order  of  Monz,  it  was  the  duty  of  the  latt*»r  to  see 
that  it  was  done  in  such  manner  as  to  prevent  injury  to  appellee,  especially 
as  appellee  and  Saur  were  so  separated  as  that  neither  could  see  the  other 
during  the  performance  of  their  resjiective  duties. 

If  there  were  any  doubt  of  the  view  of  the  law  herein  expressed  we  would 
nevertheless  have  to  hold  that  the  case  should  have  gone  to  the  jury,  for  in 
any  event  appellee's  injuries  were  caused  by  the  negligence  of  either  Monz 
or  Saur,  and  in  case  of  doubt  as  to  whether  Monz  or  Saur  was  the  negligent 
party  the  court  must  have  submitted  the  question  to  the  decision  of  the 
jury.  The  question  of  negligence  is  a  mixed  question  of  law  and  fact;  if 
disputed,  it  is  the  duty  of  the  jury  to  find  the  degree.  If  undisputed,  the 
court  determines  the  question.  J.t  it  he  questionable  where  the  duty  rests  In 
a  particular  case,  or  which  of  two  parties  charged  have  lieen  guilty  of  negli- 
gence, it  should  be  left  to  the  jury.  (Davidson  v.  L.  &  N.  R.  R.  Co.,  4  Ky. 
Law  Rep.,  810;  L.  S.  R.  Co.  v.  Minouge,  W  Ky.,  3tti);  N.  N.  &  M.  V.  Co.  v. 
Deutzell,  91  Ky.,  42.) 

We  are  of  opinion  that  no  errt^r  was  committed  by  the  lower  court  in  re- 
fusing the  peremptory  or  other  instructions  asked  by  appellants,  and  we 
think  those  given,  with  the  exc^eption  of  No  5,  fairly  presented  to  the  jury 
the  law  of  the  cast\  but  instruction  No.  5,  after  defining  the  measure  of 
compensatory  damages  to  be  awarded  appellee,  if  the  jury  found  for  him, 
allows  the  finding  of  exemplary  damages  in  addition.  This  was  error,  as 
this  court  in  recent  years  has  repeatedly  held  that  no  recovery  of  damages 
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will  be  allowed  to  an  employe  against  an  employer  for  injuries  not  ivsulting 
in  death  received  through  the  negligence  of  a  superior  in  the  service  of  such 
employer,  unless  such  negligence  be  gross,  and  even  then  the  recovery  is 
limited  to  compensatory  damages.  (C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Pal- 
mer, 17  Ky.  Law  Rep. ,  998. )  But  the  error  contained  in  the  instruction 
mentioned  was  not  prejudicial,  as  it  is  perfectly  manifest  from  the  smallness 
of  the  verdict  thJat  exemplary  damages  were  not  allowed.  The  evidence 
shows  that  appellee  was  confined  to  his  bed  for  several  months  by  his  in- 
juries; that  he  suffered  excrutiatingly  from  the  burns  received  by  him,  and 
that  his  arm  will  never  regain  its  former  strength,  and  for  these  injuries, 
and  the  permanent  impairment  of  his  ability  to  earn  money,  the  1600  allowed 
him  by  the  jury  is  poor  compensation,  indeed- 
Finding  no  error  in  the  record  by  which  the  appellants  were,  or  could  have 
been,  prejudiced  the  judgment  of  the  lower  court  is  affirmed. 


DINKELSPIEL  v.  CENTRAL  KENTUCKY  ASYLXrM,  &c. 
(Filed  April  23,  1903--Not  to  be  reporteil. ) 

1.  Lunatics — Judicial  sales — Process — In  this  action  a  judgment  was  ren- 
dered in  favor  of  appellee  for  12,300  for  board  of  S.,  a  lunatic,  and  his  land 
was  ordered  to  be  sold  to  satisfy  said  debt.  This  judgment  was  reverse*!  and 
on  the  second  trial  a  judgment  for  $750  was  given,  and  the  land  was  ordered 
to  be  sold  to  satisfy  same.  A  lot  was  sold  under  said  decree  as  indivisible 
for  $1,650,  and  the  sufficiency  of  the  proceedings  had  therein  to  vest  a  perfect 
title  are  present4*d  on  this  appeal  by  appellee,  the  purchaser.  It  is  urgni 
that  the  city  court  had  no  juristiiction  to  adjudge  S.  a  lunatic,  and  that  the 
reconl  failed  to  show  the  personal  presence  of  S.  at  the  inquest,  and  that 
there  were  no  affidavits  of  physicians  showing  his  inability  to  be  present. 
Held — That  the  statutes  expressly  confer  jurisdiction  on  city  courts  to  hold 
inquests  in  cases  of  lunacy,  but  even  though  the  proceedings  of  the  inquest 
are  void,  it  can  not  affect  the  title  as  the  law  presumes  every  person  to  he 
sane  until  the  contrary  is  made  to  appear,  and  it  appears  that  the  prijcess 
was  duly  served  on  him.  It  is  urge<l  that  the  judg^ient  is  void  as  no  pwKv* 
was  served  on  the  physician  in  charge  of  him  in  the  asylum.  Held— That 
the  Code  does  not  require  that  the  summons  be  served  upon  the  physician  in 
charge  of  the  lunatic  unless  it  appear  from  the  certificate  of  such  physician, 
attested  by  the  officer  delivering  it,  that  a  personal  service,  in  his  opinion, 
would  be  injurious  to  such  person  of  unsound  mind.  The  summons  was 
served  upon  S.  and  his  committee,  and  a  guardian  ad  litem  was  regularly 
appointt^d  to  defend  for  him,  who  mtule  a  successful  and  beneficial  defense. 

2.  R:'s  judicata — All  questions  raised  on  tfte  former  appeal,  and  that  weiv 
in  the  ri^cord  and  might  have  been  presented,  must  be  constTued  as  having 
been  adjudicat-ed.    The  judgment  should  be  affirmed  for  this  reason. 

L.  N.  Dembitz  for  appellant. 

A.  L,  Dembitz  and  G.  L.  Everback  for  appellee,  Mary  Hulsmeier,  Com- 
mittee. 

Holt  &  Alexander  for  appellee  asylum. 

Appeal  from  Jeflfersou  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Nunn. 
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On  the  12th  day  of  April,  1900,  the  Central  Kentucky  Asylum  for  the  in- 
sane instituted  an  action  in  the  Jefferson  Circuit  Court  against  Joseph 
Schrorer,  Annie  Schrorer,  Mary  Hulsmeier  and  Mary  Hulsmeier,  committee 
of  Joseph  Schrorer  and  Annie  Schrorer,  etc. ,  by  which  it  sought  to  recover 
of  and  subject  the  estate  of  Joseph  Schrorer  for  the  payment  of  92,200  for 
board  and  necessaries  furnished  him  from  the  year  1889  to  the  year  1900,  and 
summons  was  served  upon  each  and  all  of  the  defendants  and  also  upon 
Mary  Hulsmeier,  committee  for  Joseph  Schrorer.  This  action  was  litigated 
«nd  on  the  trial  the  lower  court  adjudged  that  the  plaintiff  was  entitled  to 
^tSOO,  and  adjudged  that  Joseph  Schrorer' s  real  estate  should  be  subjected  to 
the  payment  thereof.  The  appellee  and  his  committee,  Mary  Hulsmeier, 
superseded  thdt  judgment  and  appealed  from  it  to  this  court,  and  that 
judgment  was  reversed.  (2-1  Ky.  Law  Rep.,  150.)  This  court  in  that 
•case  adjudged  that  Joseph  Schrorer' s  estate  was  not  responsible  for  more 
than  1750,  and  that  his  real  estate  was  bound  for  the  payment  thereof.  Upon 
the  return  of  the  case  to  the  lower  court  it  was  determined  that  one  piece  of 
his  real  estate  should  be  sold  as  a  whole,  it  not  being  susceptible  of  division 
without  greatly  impairing  its  value.  At  the  at\le  it  brought  the  sum  of 
$1,550,  and  the  appellant  herein,  Joseph  Dinkelspiel,  became  the  purchaser. 
The  commissioner  filed  his  report  of  the  sale  the  2d  day  of  November,  1902, 
and  on  the  8th  day  of  the  same  month,  on  motion  of  the  appellant,  the  re- 
I)ort  of  sale  was  confirmed  and  the  commissioner  was  ordered  to  convey  to 
•appellant  the  property  purchased  by  him.  On  the  4th  day  of  December,  1902, 
the  commissioner  executed  and  acknowledged  a  deed  to  appellant  for  the 
property,  which  deed  was  examined  and  approved  by  the  court.  On  the  24th 
•day  of  February,  1903,  the  following  order  was  entered  in  the  action  :  "Came 
the  purchaser,  Joseph  Dinkelspiel,  personally,  and  suggests  his  willingness 
to  pay  off  the  purchase  bonds  herein  in  the  event  that  the  court  decides  that 
he  can  obtain  good  title  to  the  property  purchased  by  him  herein,  and  in 
order  that  the  question  of  title  may  lie  promptly  decided- he  expressly  waives 
the  fact  that  the  bonds  are  not  yet  due,  and  consents  that  the  case  may  pro- 
oeed  in  the  same  manner  as  if  they  were  Ixith  now  due.  Thereupon,  on  joint 
motion  of  plaintiff  and  defendant,  a  rule  is  awarded  against  the  purchaser 
to 'Show  cause  why  he  should  not  -pay  into  court  the  amount  of  the  purchase 
bonds  with  interest. ' ' 

The  appellant  entered  his  appearance  to  this  rule  and  filed  his  response, 
and  claimed  that  the  judgment  directing  the  sale  of  the  property  and  the 
confirmation  of  the  report  of  the  sale  thereof  were  void  l)ecause  Joseph 
Schrorer  was  not  before  the  court.  He  offers  two  reasons  why  said  Schrorer 
"was  not  before  the  court : 

1st.  That  Joseph  Schrorer  was  insane  and  confined  in  the  asylum,  and  that 
the  physician  in  charge  of  him  was  not  served  with  a  copy  of  th^  process. 

2d.  That  the  order  of  the  county  court,  appointing  Mary  Hulsmeier  his 
•committee,  was  void,  because  Joseph  Schrorer  had  not  been  legally  declared 
by  any  court  to  be  a  lunatic  for  the  reasons  that  the  city  court  of  Ijoulsville 
had  no  jurisdiction  to  try  such  proceedings,  and  even  if  it  h<id  such  jurls- 
•diction  the  record  thereof  failed  to  show  affirmatively  the  personal  presence 
of  Joseph  Schrorer  at  the  time  of  the  trial,  and  there  were  no  affidavits  of 
physicians  showing  his  inability  to  be  present. 
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As  to  the  second  reason  offered  by  appellant,  we  are  of  the  opinion  that  by 
an  act  of  the  legislature,  approved  January  16,  1882,  page  751,  1888  edition  of 
the  General  Statutes,  the  legislature  authorized  city  or  police  courts,  when 
no  circuit  court  was  in  session,  to  hold  such  inquests.  But  even  admitting 
the  contention  of  appellant,  that  the  Inquest  and  the  appointment  of  Mary 
Hulsmeier  as  committee  by  the  county  court  were  void,  It  can  not  avail  ap- 
pellant in  this  case,  for  the  law  presumes  every  person  to  Ix?  sane  until  the 
contrary  is  made  to  appear,  and  it  appears  that  the  process  was  duly  served 
upon  him. 

As  to  the  first  reason  offered  by  appellant,  we  are  of  the  opinion  that  the 
Code  does  not  require  that  the  summons  be  served  upon  the  physician  in 
charge  of  the  lunatic  unless  it  appear  from  the  certificate  of  such  physician, 
attested  by  the  officer  delivering  it,  that  a  personal  service,  in  his  opinion, 
would  be  injurious  to  such  person  of  unsound  mind. 

It  appears  from  the  record  that  a  summons  was  served  upon  Joseph  Schrorer 
and  his  alleged  committee,  Mary  Hulsmeier,  the  person  having  charge  of 
him  and  his  estate,  and  also  that  a  guardian  ad  litem  was  regularly  ap- 
pointed to  defend  for  him;  and  it  also  appears  from  the  record  and  the 
former  opinion  of  this  court  in  this  case  that  they  made  a  very  successful 
and  beneficial  defens?. 

As  a  further  reason  why  the  judgment  of  the  lower  court  should  be 
affirmed  it  may  be  said  that  all  questions  raised  on  .the  former  appeal,  and 
that  were  in  the  record  and  might  have  been  presented,  must  be  construed 
as  having  been  adjudicated. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the  judgment  of  th4 
lower  court  was  not  void  and  is  binding  upon  his  estate,  and  it  is,  therefore,, 
affirmed. 


HIGHLAND  v.  HIGHLAND. 

(Filed  April  33,  1903— Not  to  be  reported.) 

Husband  and  wife— Conveyance— Fraud  and  undue  influence — Appellee,  a 
lady  age<l  about  forty-five  or  fifty  years,  married  appellant,  aged  about 
twenty  four,  after  an  acquaintance  of  only  twelve  days,  and  within  less  than 
a  month  thereafter  she  was  induced  to  execute  to  him,  through  a  third  per- 
son, a  deed  to  a  one-half  interest  in  about  600  acres  of  valuable  land  in  Ken- 
tucky, which  she  alleges  she  wiis  induced  to  sign  by  fraud  and  misrepre- 
sentation of  her  hu.slmnd.  The  conveyance  was  made  while  the  parties  were 
spending  their  honeymoon  in  Atlantic  City.  Held — That  it  is  evident  from 
a  letter  written  by  the  husband  to  his  wife  before  the  deed  was  made,  and 
from  other  evidence  in  the  case,  that  the  deed  was  obtained  from  the  wife 
under  such  circumstances  as,  in  law,  amounted  to  fraud,  misrepresentation 
and  improper  and  undue  influence,  and  the  lower  court  properly  ordered  the 
deed  to  be  cancelled. 

McMillan  &  Talbott  and  Hiurmon  Stltt  for  appellant. 

Brent  &  Thomas  and  T.  L.  Ed-»len  for  appellee. 

Ap|)eal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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This  case  has  been  prepared  by  able  counsel  on  both  sides,  who  understand 
what  Is  evidence  and  the  effect  of  it  and  the  principles  of  law  and  the  appli- 
cation of  it  to  the  questions  involved. 

From  the  recortl  it  appears  that  appellee  had,  for  some  time  prior  to  July 
16,  1900,  been  under  the  treatment  of  a  physician,  and  on  that  date,  by  the 
advice  of  her  physician,  started  to  Mt.  Clemens,  Mich. ,  a  health  resort,  to 
pecui)erate  her  health.  She  arrived  there  on  the  17th  inst.,  and  there  met  for 
the  first  time  the  appellant,  and  on  the  29th  of  the  same  month  they  were 
married.  They  then  started  for  Atlantic  City,  N.  J. ,  to  spend  their  honey- 
moon, arriving  there  on  the  1st  tiay  of  August.  On  the  18th  day  of  August 
appellee  and  her  husband  joined  in  a  conveyance  of  the  one-half  interest  in 
a  valuable  tract  of  land,  containing  about  600  acres  adjoining  the  town  of 
Paris,  Bourbon  county,  Ky. ,  to  one  Enoch  Higbee,  for  the  recited  considera- 
tion of  $1  cash  in  hand.  Higbee  then  conveyed  the  land  to  the  appellant  for 
the  same  recited  consideration.  On  the  22d  day  of  February,  1VK)1,  the  appel- 
lee filed  her  petition  in  the  Bourbon  Circuit  Court  against  appellant,  charg- 
ing that  he,  by  fraud  and  misrepresentation,  and  by  the  improi)er  exercise 
of  his  power  and  influence  over  her  as  her  husband,  procured  and  Induced 
her  to  execute  and  deliver  to  him  this  deed,  and  that  it  was  made  without 
any  valuable  consideration  whatever,  and  asked  that  the  deed  l^e  cancelled 
and  declared  void.  Appellant  filed  answer,  denyfng  the  allegations  of  the 
petition. 

The  lower  court  upon  the  trial  of  the  cause  adjudged  the  deed  void  and 
cancelled  it,  and  the  appellant  has  appealed  from  that  judgment.  The  proof, 
as  shown  by  the  record,  presents  this  state  of  facts :  The  appellee  was  about 
forty- five  or  fifty  years  of  age,  and  the  appellant  about  twenty- four  years  of 
age;  that  appellee  was  of  an  impetuous  and  emotional,  and  appellant  of  a 
quiet  and  reticent,  temperament. 

In  a  few  days  after  they  arfived  at  Atlantic  City  appellant  visited  a  law- 
yer's office  and  made  inquiry  ^s  to  the  marital  rights  of  a  husband  in  the 
wife's  property  in  the  State  of  Kentucky.  The  lawyer  informed  him  that  he 
was  not  acquainted  with  the  statutes  of  Kentucky,  but  offered  to  communi- 
cate with  some  attorney  in  Kentucky  and  get  the  information  frcm  him. 
This  the  appellant  declined,  giving  as  his  reason  that  he  had  married  a 
wealthy  latiy  from  Kentucky;  that  she  was  of  considerable  prominence,  and 
that  he  did  not  want  it  known  in  Kentucky  that  he  was  making  an  investi- 
gation  of  the  subject.  During  this  conversation  he  stated  to  the  attorney 
that  he  had  been  endeavoring  to  obtfiin  a  consulship  in  Canada,  which  would 
pay  him  about  12,000  a  year,  but  that  since  he  had  married  this  wealthy 
Kentucky  lady,  which  would  give  him  influence  and  position,  he  had  de- 
clined to  proceed  further  with  his  efforts  to  obtain  the  consulship.  On  the 
next  day  he  returned  to  the  attorney's  office  and  stated  to  the  attorney  that 
he  need  not  investigate  that  question  any  further  as  he  believed  that  his 
wife  had  about  concluded  to  convey  him  a  half  interest  in  her  property. 
The  lawyer  informed  him  that  a  deed  from  his  wife  to  him  direct  would  not 
be  valid;  that  the  deed  would  have  to  be  made  to  a  third  person  and  in  that 
way  get  the  title  in  him.  He  said  that  he  would  be  back  the  next  day  and 
have  the  deeds  drawn.  He  went  the  next  day  with  his  wife,  the  deed  was. 
prepared,  and  while  the  lawy»-r  was  dictating  to  his  stenographer,  he  over- 
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heard  her  remark  to  her  husband,  **this  property  is  not  to  be  sold  while  I 
live;  you  are  not  to  dispose  of  it,"  and  he  said,  "Oh,  no,"  and  then  the 
<draf tsnian  inserted  the  clause  to  that  effect ;  that  during  the  preparation 
of  the  deed  appellee  remarked  to  her  husband,  "you  know  this  deed  is  not  to 
be  recorded. ' '  After  the  deed  was  qompleted  and  ready  for  signatures  ap- 
pellee declined  to  sign  it.  Appellant  took  her  to  the  far  comer  of  one  of  the 
rooms  and  took  a  seat  with  her  upon  the  sofa;  they  talked  there  in  low  tones 
for  a  half  or  three-quarters  of  an  hour,  some  portion  of  the  time  with  his 
arm  around  her,  and  part  of  the  time  hold  of  her  hand,  and  appeared  to  be  in 
an  imploring  attitude.  After  that  she  signed  and  acknowledged  it.  It  was 
in  evidence  by  three  or  four  other  witnesses,  upon  as  many  occasions,  that 
they  heard  her  demanding  of  him  the  deed,  and  stating  to  him  that  "you 
know  that  you  promised  lue  that  you  would  return  to  me  the  deed  after  you 
had  shown  it  to  your  Virginia  people."  The  appellant  would  not  affirm  or 
■deny  the  statement.  After  they  left  Atlantic  City  they  traveled  together  as 
far  as  Cincinnati,  she  going  to  her  home  and  he  to  Clarksburg,  W.  Ya  ,  and 
there  he  remained  for  two  or  three  weeks,  during  which  time  she  wrote  him 
some  three  or  four  letters,  professing  excessive  love  for  him,  without  any 
reference  to  property  or  business  matters. 

It  appears  that  while  they  were  at  Atlantic  City,  and  after  they  had  been 
there  but  a  few  days,  the  appellant  placed  in  the  lap  of  appellee  an   unad- 
"dressed  envelope  conttiining  a  letter,  and  left  the  room,   which  letter  is  as 
follows : 
*' My  Dear  Wife: 

"You  now  know  that  you  have  married  no  adventurer,  but  one  whose  mo- 
tives are  pure,  and  only  ambition  to  make  you  happy. 

"I  have  most  flattering  prospects,  and,  as  you  well  know,  it  Is  within  my 
reach  to  obtain  a  position  of  honor  and  influence. 

"I  will  admit  that  from  your  story  of  the  past,  that  you  have  been  the 
most  self-sacrificing  woman  in  existence;  but -while  that  is  true,  I  feel  that 
the  request  which  I  am  about  to  make  is  not  an  unreasonable  one  (and  if  so, 
I  hope  it  shall  be  denied  .me). 

"It  is  needless  for  me  to  tell  you  that  I  am  happily  married,  for  you  have 
already  placed  more  love  and  sunshine  into  my  life  than  I  have  ever'  exiieri- 
enced  before,  and  I  shall  love  and  cherish  you  as  long  as  ever  I  shall  live. 

"My  youth  and  diffidence  alone  prevents  me  from  saying  to  you  in  person 
what  I  now  write  you. 

"You  have  wealth  and  honor;  I  am  full  of  energy  and  ambitions;  two 
things  that  go  together  to  bring  about  the  grandest  and  highest  accomplish- 
ments in  life. 

"And  with  your  love  and  assistance,  I  can  make  the  whole  community 
marvel  at  our  advancement  and  achievements. 

"  I  am  certainly  proud  of  you,  and  I  shall  never  regret  the  step  I  have 
taken. 

"I  shall  so  conduct  my  future  as  to  never  give  you  cause  to  believe  me  other 
than  you  hope  me  to  be. 

"It  is  within  your  power  to  make  me  the  happiest  man,  as  well  as  place 
me  in  a  position  of  influence,  which  honor  I  hope  you  to  share  with  me, 

"I  know  that  it  is  your  intention  to  do  a  good  part  by  me  some  time,  and 
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I  perhaps  flatter  myself  when  I  tell  you  that  I  believe  that  you  hare  suffi- 
cient confidence  of  doing  so  now. 

**I  am  going  to  ask  you  to  give  me  one-half  of  the  farm,  which  will  give> 
me  a  standing  before  the  world,  and  I  shall  later  prove  myself  worthy  of  the- 
trust  and  generosity. 

"I  will  get  that  appointment,  and  we  will  live  by  ourselves  and  for  our- 
selves, and  in  defiance  of  what  the  outside  world  may  think. 

"What  matter  it  if  I  am  young,  so  long  as  I  love  you,  and  is  it  not  better 
that  you  should  have  the  love,  care  and  protection  of  a  young  man  during 
the  hours  of  sickness  and  afiliction  which  may  come  to  every  one  some  time 
in  their  life? 

"In  conclusion,  I  will  say  that  it  matters  not  what  your  decision  be,  I  shall 
always  love  you.  *  •  SCOTLAND. ' ' 

It  appears  from  the  evidence  that  this  letter  was  typewritten,  except  th» 
address  and  signature.  And  it  further  appears  from  the  evidence  that  appel- 
lant had  but  one  hand,  and  there  is  nothing  in  the  evidence  showing  that  he- 
had  a  typewriter  with  him,  and  it  is  difficult  to  understand  how  he  procured 
this  typewritten  letter  unless  he  obtained  the  assistance  of  some  one,  and 
there  is  no  evidence  that  he  had  any  acquaintances  in  the  city  except  a 
brother  and  a  cousin,  who  was  a  lawyer,  who  happened  to  be  visiting  in  the 
city  at  the  same  time.  It  is  possible  that  he  received  aid  from  one  or  both 
of  them. 

Considering  their  short  acquaintance;  the  disparity  in  their  ages;  that 
their  marriage  had  occurred  only  some  twelve  or  fifteen  days  before  the  letter 
was  handed  to  appellee  by  appellant ;  that  he  had  been  with  her  all  the  time 
since  their  marriage  in  a  strange  city ;  that  he  had  been  to  see  a  lawyer  to 
ascertain  the  rights  and  interests  of  a  husband  in  the  wife's  property  in  the 
State  of  Kentucky;  his  desire  to  keep  the  matter  from  his  wife's  Kentucky 
friends;  in  getting  the  deed  before  she  arrived  at  home,  and,  in  connection 
with  these  facts,  the  language  of  this  letter,  and  we  are  impressed  with  the 
idea  that  it  emanated  from  the  mind  of  a  cool,  calculating  and  mercenary^ 
person ;  that  his  sole  object  was,  if  possible,  to  impress  her  with  his  professed 
great  love  and  flatter  her  by  appealing  to  her  vanity,  and  in  this  way  to  ob- 
tain her  property.  From  the  whole  recortl  we  are  impressed  with  the  belief 
that  possibly  appellant  was  mistaken  in  his  letter  to  appellee  in  stating  that 
he  was  not  an  "adventurer." 

We  are  of  the  opinion  that  the  deed  was  obtained  from  appellee  under  such 
circumstances  as,  in  law,   amounted  tq  fraud,  misrepresentation,  and  im- 
proper and  undue  influence.     We  deem  it  unnecessary  and  useless  to  quote 
and  discuss  authorities  with  reference  to  the  issues  herein  involved,  but  refer' 
to  the  cases  of  Wilson,  &c.  v.  Letten,  &c. ,  24  Ky.  Law  Rep. ,  2d  part,  page 
1344;   Golding  v.    Golding,   82  Ky.    66;  Smith,  &c.   v.  Snowden,  96  Ky.    36  , 
and  Todd's  Heirs  v.  Wicklifife,  18  B.  .M. ,  908. 
For  the  above  reasons  the  judgment  of  the  lower  court  must  be  affirmed. 


JACKMAN,  &c.  V.  JACKMAN. 

(Filed  April  23,  1903— Not  to  be  reported, ) 

W^ills — Testator  by  his  will  devised  his  real  estate  in  equal  shares  to  his 
three  children.    In  a  subsequent  clause  he  provided  that  if  either  of  his  chiU 
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dren  should  die  childless,  then  his  or  her  share  in  the  land  at  the  death  of 
the  surviving  one  or  two  shall  descend  in  equal  shares  to  all  the  heirs  of  his 
estate.  One  of  his  daughters  survived  the  testator,  and  her  share  of  the  land 
was  allotted  to  her.  She  subsequently  died  childless,  and  this  appeal  involves 
the  correct  construction  of  the  will  relative  to  her  share  of  the  estate.  Held 
— That  it  is  the  policy  of  the  law  to  treat  all  estates  as  vested  at  the  death  of 
the  testator.  The  contingency  of  death  of  the  devisee  childless  refers  to  the 
death  prior  to  that  of  the  testator,  and  it  was'  the  evident  intention  of  the 
•  testator  to  vest  his  devisees  with  a  defeasible  fee,  subject  to  be  defeated  by 
her  death  without  leaving  issue  before  her  father.  As  she  survived  him,  she 
became  invested  with  the  complete  fee-simple  title,  which  at  her  death  passed 
to  her  heirs  at  law. 

Baird  &.  Kichardson  for  appellants. 

W.  L.  Porter  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  from  a  judgment  of  the  Barre^i  Circuit  Court  construing 
the  tenth  clause  of  the  will  of  William  Jackman,  and  the  codicil  changing 
the  provision  made  therein  for  his  daughters  Sarah  Klrado  Jackman  and 
Pocahontas  Page,  and  his  son,  John  L.  Jackman.     It  reads  as  follows : 

"To  my  daughter,  Sarah  Elrado,  and  my  son,  John  Jackman,  and  my 
daughter,  Pocahontas  Page,  I  devis?  and  bequeath  in  equal  shares  the  farm 
upon  which  I  now  reside,  containing  about  225  acres,  and  also  in  like  man- 
ner the  tract  of  land  adjoining  the  home  tract  which  I  bought  of  Dora 
Hulsc»y,  containing  sixty  acres,  more  or  less.  *  *  ♦  If  either  of  said  chil- 
dren should  die  childless,  then  his  or  her  share  in  the  land  at  the  death  of 
the  surviving  one  or  two  shall  descend  in  equal  shares  to  all  the  heirs  to  my 
estate. 

'  Codicil.  Since  making  the  foregoing  will.  It  now  seems  best  that  I  make 
a  change  in  item  'ten,'  in  this,  that  therein  I  bequeathed  certain  lands  to 
my  daughters,  Sarah  Elrado  Jackman  and  Pocahontas  Ptige,  and  my  son, 
John  L.  Jackman,  altogether,  I  now  direct  by  way  of  codicil  that  Elrado's 
share,  or  one-third  in  value  of  all  the  land  described  in  said  item  ten,  be 
laid  off  so  as  to  .include  my  residence  and  buildings,  and  John's  share  must 
he  laid  off  next  to  and  adjoining  said  Elrado's  share,  so  that  these  two  shares 
may  be  used  together,  if  said  devisees  see  fit  to  do  so,  and  Pocahontas  the 
other  one  third. ' ' 

Sarah  Elrado,  John  and  Pocahontas  divided  the  land  deviseil  to  them  as 
directed  by  the  codicil,  and  the  executors  of  testator  conveyed  to  Sarah  El- 
rtvdo  ninety-two  acres  thereof,  including  the  residence,  buildings,  etc.,  in 
conipl lance  with  the  stipulations  of  the  will,  on  the  10th  of  November,  1889. 
Sahah  Elrado  died  childless  in  UWl.  After  her  death  the  appellee,  John  L, 
Jackman,  took  possession  of  the  land  allotted  to  her  and  claimed  that  it 
belonged  to  him  during  his  life,  and  this  action  was  brought  against  him  by 
his  brothers  and  sisters  and  the  children  of  those  who  were  dead  for  a  sale 
thereof  and  division  of  the  proceeds  according  to  their  respective  rights;  and 
they  also  asked  that  appellee  be  charged  with  rents  thereof  from  the  time  he 
twk  ix)ss<:Ssion  after  the  death  of  this  sister.     A  general  demurrer  was  inter- 
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posed  by  John  L.  Jacknian,  which  was  sustained  by  the  circuit  court  and 
the  petition  dismissed,  and  the  plaintiffs  have  appealed. 

The  settled  policy  of  this  State  has  been  to  favor  the  vesting  of  titles. 
Early  in  Its  history  the  following  statute  was  enacted: 

"Section  2342.  Unless  a  different  purpose  appear  from  express  words  or 
necessary  inference,  every  estate  in  land  created  by  deed  or  will,  without 
words  of  inheritance,  shall  be  deemed  a  fee  simple  or  such  estate  as  the 
:grantor  or  testator  has  power  to  dispose  of. ' ' 

In  Ferguson,  &c.  v.  Thomason,  87  Ky.,  520,  the  court  had  under  considera- 
tion a  clause  in  the  will  of  testtitor  which  reads  as  follows:  "If  any  of  my 
children  should  die  without  children  or  heirs  of  their  body,  the  estate  above 
devised  to  them  shall  \ye  equally  divided  between  my  surviving  children  and 
the  heirs  of  those  who  have  died,  In  equal  shares." 

And  It  was  held  that  each  of  the, children  of  testator  took  his  share  in  fee, 
subject  to  be  defeated  only  in  the  event  of  his  death  l^efore  the  testator,  the 
court  saying:  "Where  a  devise  Is  made  tt>  several  as  a  class,  with  words  of 
survivorship  annexed,  and  the  gift  as  to  enjoyment  Is  to  take  effect  Imme- 
diately  upon  the  decease  of  testator,  the  rule  is  to  refer  the  words  of  survivor- 
ship to  that  event  and  consider  them  as  Intended  to  provide  against  the 
oontlngency  of  the  death  of  the  devisee  during  the  lifetime  of  the  testator." 

In  the  n^cent  case  of  Lewis  v.  Shropshire,  Trustee,  24  Ky.  Law  Rep.,  381, 
a  testator  devised  his  entire  estate  to  his  wife  for  life,  and  directed  that  at 
her  death  it  be  equally  divided  among  his  seven  children.  By  a  subsequent 
•clause  of  the  will  he  provided  that  If  any  of  his  children  should  die  leaving 
no  heirs  or  heirs  of  their  body,  that  their  portion  of  the  estate  hhould  be 
equally  divided  between  his  grandchildren.  His  land  was  divided  at  the 
death  of  his  widow,  and  twenty-flve  acres  of  land  allott^i  to  his  daughter, 
Ellzal^^th,  who  sold  It  to  Shropshire.  She  subsequently  died,  having  no 
children,  and  suit  was  brought  to  recover  the  land  for  the  purpose  of  having 
it  s<jld  and  the  proceeds  dlstrlbutc'd  under  the  last  clause  of  the  will.  In 
that  case  It  was  held  that  as  Elizah<*th  Steven.son  survived  her  mother,  her 
Interest  in  the  land  rlpenetl  Into  a  fee  simple.  And  the  rule  announced  In 
that  aise  was  followed  In  Baxter  v.  Isaacs,  24  Ky.  Law  Rep. ,  1618,  and  Is 
supported  by  numerous  other  decisions  there  cited.  We  are,  therefore,  of  the 
opinion  that  Sarah  Elrado  Jackman  took  under  her  father's  will  a  defeasible 
fee,  subject  to  be  defeated  hy  her  death  without  leaving  issue  before  her 
father.  As  she  surv'lvetl  him,  she  liecame  Invested  with  the  complete  fee- 
simple  title,  which  at  her  death  pa8.sed  to  her  heirs  at  law. 

For  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistent  herewith. 


CLARK  V.  LEXINGTON  STOVE  WORKS. 
(Filed  April  23,  1903— Not  to  be  reported. ) 
Geo.  C.  Webb  for  appellant. 

Fonnan  &  Forman  and  A.  M.  Eaker  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Judge  Settle  delivered  the  following  response  to  petition  for  rehearing: 
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Appellee  i)etitions  for  a  modification  of  the  opinion  here,  and  complains 
that  the  following  expressions  in  the  opinion,  "so  after  all  it  maybe  inferred 
from  the  facts  adduced  upon  the  trial  in  the  lower  court  that  the  note  and 
policy  were  lost  to  appellant  by  the  negligence  of  appellee's  general  man- 
ager," and  further,  that  "the  money  would  immediately  have  been  obtained 
on  it  (referring  to  the  life  policy)  but  for  the  negligence  of  appellee's  agent 
in  putting  it  into  the  hands  of  an  unreliable  man,"  may  be  construed  by  the 
lower  court  as  a  judicial  assertion  on  the  part  of  this  court  that  said  fact» 
not  only  establish  the  negligence  of  the  agent,  but  are  conclusive  of  the  issu«^ 
on  that  point. 

The  language  objected  tc)  was  not  intended  to  have  that  effect;  it  merely 
expresses  the  views  and  conclusions  of  this  court  upon  the  evidence  adduced 
upon  the  trial  had  in  the  lower  court.  It  will  not  prevent  that  court  from 
submitting  to  the  jury,  under  proper  instructions,  as  directed  in  the  opinion,, 
the  question  of  whether  the  manager  of  appellee,  to  whom  appellant  en- 
trusted the  not«  and  policy,  was  negligent  in  the  performance  of  the  duty 
required  of  him  in  the  matter  of  procuring  the  money  thereon. 

The  obvious  meaning  of  the  language  complained  of  is  that  the  record  be- 
fore this  court  furnished  evidence  of  negligence  on  the  part  of  appellee's 
manager,  which,  upon  the  state  of  case  presented,  would  make  it  liable,  but 
on  the  trial  yet  to  occur  the  evidence  may  not  1x3  the  same,  or  evidence  may 
be  introduced  by  appellee  that  will  wholly  disprove  such  negligence. 

The  petition  for  modification  is  overruled. 


CITY  OF  UNIONTOWX  v.  BERRY,  &c. 

(Filed  April  28,  190»— Not  to  be  reported. ) 
H.  X.  Morton  for  appella^nt. 
Allen  &  Hughes  and  P.  B.  Miller  for  appellees. 
Appeal  from  Union  Circuit  Court. 
Judge  O'Refir  delivered  the  following  extension  of  opinion: 

On  the  plat  used  in  the  preparation  of  this  case  the  streets  were  not  desig- 
nated by  names  except  Wat^r  street  and  Main.  The  names  that  the  other 
streets  now  bear  seem  to  have  teen  given  to  them  recently.  In  this  way  the 
court  was  misled  as  to  the  correct  location  of  the  street,  which,  in  the- 
opinion,  is  denominated  Dewey.  As  a  matter  of  fact  it  develops  upon  the 
petition  for  rehearing  that  the  street  at  the  northern  extremity  of  Water 
street,  as  indicated  in  the  original  opinion,  is  named  Watson  street,  while 
Dewey  is  some  squares  to  the  west  of  Watson. 

Applying  the  principles  announced  in  the  original  opinion,  it  results  that 
the  judgment  of  the  lower  court  must  be  reversed,  as  that  judgment  confines 
the  city's  right  tc3  recover  to  the  line  lying  west  of  the  line  drawn  from 
Dewey  street  to  the  river,  instead  of  from  the  street  named  in  the  opinion  as 
Pewey,  but  which  was  and  is  in  fact  Watson  street,  to  the  river.  The  cause 
is  remanded  for  proceedings  not  inconsistent  with  the  opinion  herein. 


HATFIELD,  ftO.  V.  ESTEF,  ftG.  2249 

FRANK  V.  FRANK. 

(Filed  April  28,  1908-~Not  to  be  reported. ) 

Burnett  &  Burnett  and  Wallace  Coulter  for  appellant. 

Harris  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

The  court  delivered  the  following  response  to  petition  for  extension : 

There  is  nothing  in  the  opinion  delivered  in  this  case  which  intimates  that 
the  order  of  the  Jefferson  Circuit  Court  of  December  1,  1900,  stopping  the 
allowance  of  alimony  from  and  after  the  original  judgment  in  the  divorce 
case  should  be  set  aside,  on  the  contrary  we  fully  approved  the  entry  of  that 
order,  and  it  is  in  conformity  with  the  former  opinion  in  this  case,  and  which 
is  not  disturbed  by  the  judgment  upon  this  appeal. 


LANCASTER,  &c.  v.  CITY  OF  OWENSBORO.  &c. 
(Filed  April  28,  1908--Not  to  be  reported.) 
Wilfred  Carrico  and  W.  S.  Morrison  for  appellants. 
Geo.  W.  Jolly  for  appelleea 
Appeal  from  Daviess  Circuit  Court. 
Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

The  question  that  because  the  voters  residing  in  the  territory  added  to  the 
city  in  July  before  the  election  were  not  afforded  an  opportunity  to  vote 
invalidated  the  election  in  this  case,  is  presented  in  the  petition  for  rehear- 
ing for  the  first  time  in  this  ctwie.  The  court  declines  to  recede  from  the 
opinion  heretofore  announced.  Although  the  fact>s  involved  in  that  part  of 
appellant's  pleading  are  net  denied,  the  court  is  of  opinion  that,  taking 
them  as  true,  they  do  not  constitute  a  cause  against  the  validity  of  the  elec- 
tion. This  question  was  fully  considered  and  disposed  of  by  the  opinion  in 
O'Bryan,  Clerk  v.  City  of  Owensboro,  24  Ky.  Law  Rep.,  469,  to  which  we 
adhere. 

Petition  overniletl. 


HATFIELD,  &c.  v.  ESTEP,  &c. 

(Filed  April  23,  1908— Not  to  be  rei)orte<l. ) 

Wills— Boundiiry — This  ap|)eal  involves  the  construction  of  a  will  as  to  the. 
location  of  pixii^erty  devised  to  P.,  his .ilaughter,  in  which  he  gives  to  her  all 
the  lands  and  premises  he  hold.s  alxjve  Elijah  Fuller's  line  on  the  Bill  Allen 
branch.  Held— That  it  was  the  evident  intention  of  the  testator  to  devise 
the  land  covereil  by  this  description  as  this  would  only  make  her  about 
equal  with  the  other  heirs. 

Belcher  &  Harman  for  appeUunts. 

J.  F.  Butler  and  Roscoe  Vanover  for  appellei'S. 

Appeal  from  Pike  Circuit  Co/irt. 

vol.  24—142 
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Opinion  of  the  court  by  Judge  O'Rear. 

Joseph  Hatfield,  deceased,  by  a  will  which  has  been  admitted  to  recordf 
disposed  of  all  his  estate,  consisting  mainly  of  lands  in  Pike  county,  divid- 
ing it  among  his  children  and  widow,  by  what  was  apparently  an  equal  ap- 
portionment.  By  the  7th  clause  of  his  will  he  devised  to  appellee,  Phoebe 
Estep,  his  daughter,  as  follows:  "I  give  to  my  daughter,  Phoebe  Estep,  all 
the  lands  and  premises  I  hold  above  Elijah  Fuller's  line  on  the  Bill  Allen 
branch. ' ' 

As  a  matter  of  fact  decedent  owned  a  tract  of  land  on  the  Bill  Allen 
branch,  but  it  extended  across  the  ridge  onto  the  waters  of  other  branches 
of  the  main  stream,  of  which  the  Bill  Allen  branch  was  a  tributary.  The 
i^iiiainder  of  the  testator's  land  did  not  afljoin  the  pirticle  lx»yond  the  ridge 
mentioned.  The  evidence  is  conclusive  that  if  all  of  the  land  in  that  tract 
lying  above  Elijah  Fuller's  line  is  given  to  apjxillee,  Phoebe  Estep,  it  would 
not  more  than  equalize  her  with  testator's  other  children.  The  will  mani- 
fests no  purpose  on  the  part  of  the  testator  to  discriminate  among  his  chil- 
dren. This  fact  and  the  location  of  the  property  all  tend  to  confirm  the 
belief  that  the  testator  intended  by  the  description  to  give  to  appellee  all  of 
that  tract  of  land.  The  expression,  "all  the  land  and  premises  I  hold  above 
Elijah  Fuller's  line  on  the  Bill  Allen  branch,"  in  view  of  the  other  circum- 
stances of  the  case  shown,  is  susceptible  of  the  construction,  and  we  are 
inclined  to  l)eli3ve  it  was  the  testator's  meaning  that  he  gave  to  this  daugh- 
ter all  of  the  land  that  he  owned  in  that  vicinity  which  was  above  a  line  on 
the  Bill  Allen  branch,  known  as  Elijah  Fuller's  line.  This  construction 
gives  to  the  appellee  the  whole  of  the  boundary  in  dispute.  Such  was  the 
judgment  of  the  learned  chancellor  who  tried  this  case. 

The  judgment  is  affirmed. 


HOSKINS,  &c.  V.  SOUTHERN  NATIONAL  BANK,  &c. 

(Filed  April  £3,  190S— Not  to  he  reported. ) 

Supersedeas  bond— Pleading— This  action  was  instituted  en  a  supersedeas 
bond  to  stfly  proceedings  on  a  jiulgment  for  money,  pending  an  appeal  to  the 
Court  of  Appeals,  The  sureties  on  the  ticnd  filed  an  answer  and  amended 
answer,  to  which  a  demurr.T  was  sustained  and  judgment  Wiis  rendered  for 
plaintiff,  from  which  this  appeal  is  prosecuted.  Held— That  the  demurrer  to 
the  answer  should  have  been  carried  back  to  the  petition  and  sustained.  The 
failure  to  allege  in  the  petition  that  a  supersedeas  was  is.sued  by  the  clerk 
following  the  execution  of  the  bond  was  and  is  fatal  to  a  right  of  recovery  on 
the  bond;  in  other  words,  that  without  an  averment  in  the  petition  of  that 
fact  it  d(3es  not  state  a  c^iuse  of  action. 

Lane  &  Harrison  for  appellants, 

B.  H.  Young,  M.  W.  Ripy  and  E.  C.  Waide  for  appellees. 

Appeal  fnuu  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  action  upon  an  appeal  bond,  which  was  executed  by  one  Bettie 
Williams,  and  appellants,  R.  H.  and  J.  C.  Hoskins,  as  her  sureties,  to  stay 
proceedings  on,  and  prevent  the  collection  of,  a  judgment  rendered  in  the 
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-Jefferson  Circuit  Court,  Common  Pleas  division,  against  Bettie  Williams, 
•and  in  favor  of  the  Farmers  and  Drovers  Bank,  pending  an  appeal  whfch 
'was  brought  to  this  court  by  Bettie  Williams  in  an  effort  to  reverse  the  judg- 
ment mentioned.  The  judgment  appealed  from  was,  however,  duly  affirmed 
1^  this  court,  with  damages,  and  Bettie  Williams  having  thereafter  failed  to 
fully  pay  and  satisfy  the  judgment  and  damages  standing  against  her,  and 
the  same  having  been  assigned  by  the  Farmers  and  Drovers  Bank  to  the 
Southern  National  Bank,  the  latter  seeks  by  this  action  to  recover  of  the 
^sureties  in  the  app^^al  lx)nd  the  sum  and  balance  due  it  on  the  assigned  judg- 
ment. Answer  was  filed  by  the  sureties,  appellants,  R.  H.  and  J.  C.  Hos- 
kins,  in  which  several  matters  of  defense  were  set  up  and  relied  on.  A 
general  demurrer  was  filed  to  the  answer  by  appellees,  and  the  answer  Ijeing 
-defective  and  insufficient  the  demurrer  was  sustained  by  the  court,  to  which 
-Appellants  excepted,  and  thereafter  they  filed  an  amended  answer,  to  which 
apx>ellees  filed  a  reply.  The  case  was  then  referred  to  the  commissioner  to 
take  proof,  and  to  make  a  report  as  to  the  amount  due  from  api)ellants  on 
the  appeal  bond.  His  report  was  made,  and  though  excepted  to  on  various 
•grounds  by  appellants,  it  seems  to  have  been  confirmed  by  the  lower  court, 
and  judgment  duly  entered  for  the  amount  shown  thereby  to  be  due,  and  fop 
"Which  appellants  are  liable  on  the  bond,  from  which  judgment  this  appeal  is 
prosecuted. 

Practically  but  one  ground  is  urged  for  the  reversal  of  the  judgment  ap- 
pealed from,  and  that  is  that  the  petition  is  fatally  defective  in  that  it  is  not 
-affirmatively  alleged  therein  that  the  appeal  or  supersedeas  Ixmd  was  executed 
l)efore,  or  ttiken  by,  or  approved  by,  the  clerk  of  the  court  rendering  the 
Judgment  appealetl  from ;  and  further,  that  it  is  not  averred  in  the  petition 
that  a  supersedeas  was  Issued  by  the  clerk  because  and  in  consequence  of 
the  execution  of  the  appetil  bond. 

The  record  fails  to  show  that  a  demurrer  was  filed  to  the  petition,  and  it 
must,  therefore,  he  assumed  that  none  was  filed,  but  as  it  does  appear  that  a 
general  demurrer  was  filed  by  appellees  to  the  answer  which  was  sustained 
by  the  lower  court,  and  that  appellants  excepted  to  the  judgment  sustaining 
the  demurrer,  if  the  alleged  defects  iu  the  i)etltion  are  to  be  regartied  as  fatal 
to  the  cause  of  action  therein  attempted  to  be  stated,  the  demurrer  should 
have  been  carriedpmck  to  the  petition,  and  sustained  by  the  lower  court,  and 
as  this  was  not  done  the  failure  of  the  court  to  so  rule  should  be  treated  as 
■error,  excepted  to  at  the  time,  which  may  be  reviewed  by  this  court. 

Waiving  the  question  of  whether  it  Tvas  necessary  for  the  ix?tition  to  con- 
tain an^averment  to  the  effect  that  the  bond  sued  on  was  duly  executed  be- 
fore, or  to,  the  clerk  of  the  court,  we  are  constrained,  in  view  of  the  repeated 
-adjudications  of  this  court  to  that  effect,  to  hold  that  the  failure  to  allege  in 
the  petition  that  a  supersedeas  was  issued  by  the  clerk  following  the  execu- 
tion of  the  bond,  was  and  is  fatal  to  a  right  of  recoveiy  on  the  bond ;  in  other 
"Words,  that  without  an  averment  in  the  petition  of  that  fact  it  does  not  state 
a  cause  of  action. 

In  Reetl  v.  Lander,  68  Ky.,  698,  it  was  held  by  this  court  that  a  judgment 
is  not  superseded  by  the  execution  of  an  appeal  bond,  nor  until  axf.  order  of 
«apersedeas]is  issued  by  the  proper  clerk  as  provided  by  the  Civil  Code,  hence 
in  that  case  the  Court >f  Appeals  refused  on  the  affirmance  of  a  judgment  to 
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award  ten  xx^r  cent,  damages  because  an  order  of  supersedeas  had  not  beenr 
issued. 

In  Jones  V.  Green,  75  Ky.,  127,  suit  was  instituted  upon  an  appeal  bond; 
the  petition  set  out  the  proper  execution  of  the  bond,  and  that  the  principal 
by  executing  the  bond  "thereby  procured  a  sui)ersedeas  from  said  clerk 
superseding  plaintiff's  said  judgment."  *  •  •  The  answer  filed  to  the- 
petition  was  fatally  defective;  a  demurrer  was  sustained  to  it,  and  no  fur- 
ther defense  being  made,  judgment  went  against  the  defendants;  they  ap- 
pealed and  in  this  court  insisted  that  the  demurrer  filed  to  the  answer  should 
have  been  carrieti  back  to  the  petition,  hence  the  inquiry  was  whether  the- 
petition  set  out  a  cause  of  action.  In  discussing  that  question  this  court- 
said :  ' '  But  it  is  not  averred  as  a  substantive  and  specific  fact  that  a  super- 
sedeas was  issued  at  all,  the  allegation  is  that  the  judgment  debtor  executed 
the  bond  sued  on,  and  thereby  procured  a  supersedeas  from  said  clerk  super- 
seding the  plaintiff's  said  judgment.  *  *  *  As  the  mere  execution  of  the 
bond  did  not  obstruct  appellee  in  the  collection  of  his  judgment,  as  he  fails- 
to  allege  in  dlivct  terms  that  a  supersedeas  was  Issued  at  all,  and  as  his  peti- 
tion shows  that  all  the  steps  relative  to  the  bond  and  the  supersedeas  were 
taken  by  the  clerk  of  the  circuit  court,  and  as  it  fails  to  state  facts  showing 
that  said  clerk  had  the  authority  to  do  more  than  to  accept  the  bond  and 
forward  a  copy  thereof  to  the  clerk  of  this  court,  it  is  manifestly  insufficient. 
The  judgment  must  be  reversed,  the  cause  is  remanded,  with  instructions  Uy 
the  circuit  court  to  carry  the  demurrer  back  to  the  petition,  and  to  sustain 
it,  etc." 

It  will  be  observetl  that  the  condition  of  the  pleadings  in  the  case  supra 
preseilts  a  case  strikingly  similar  to  the  one  at  bar;  it  will  also  he  observed 
that  the  petition  in  this  case  does  not  even  attempt  to  allege  the  issual  of  a 
supersedetis,  and  that  this  omLssion  is  not  cured  or  supplied  by  any  state- 
ment or  averment  in  the  answer  filed  by  appellants.  A  more  rtcent  deliver- 
ance of  this  court  on  the  question  under  consideration  will  be  found  in  the 
case  of  the  L.  &  N.  R.  R.  Co.  v.  Barchiy,  19  Ky.  Law  Rep.,  i<99,  wherein  it 
is  said:  "A  further  objection  urged  t/O  the  right  of  appellee  to  prosecute  this 
action  is  the  averment  in  the  petition  that  the  father  of  Hugh  Barclay,  Jr., 
had,  previous  to  the  order  appointing  appellee  miministnitor,  applied  to  the 
county  court  U)  be  appointed ;  that  the  same  oixler  which  appointed  appellee, 
denieil  the  father's  application,  and  he  thereupon  took  an  appeal  from  the 
order,  executeti  a  supersedeas  bond,  and  took  all  other  necessary  steps  to 
bring  up  the  judgment  and  proceedings  of  the  county  court  to  the  circuit 
court  for  i*eview  and  reversal,  and  that  said  appeal  was  then  pending  in  the 
circuit  court.  This  pleading,  however,  does  not  state  that  a  supersedeas  was 
ever  issutd.  Unless  a  suix?rsedeas  was  issued  there  was  no  stay  of  proceed- 
ings up<m  the  judgment  appealed  from ;  •  *  ♦  we  regard  the  issuance  of 
the  supersedetis  as  a  necessary  averment." 

The  foregoing  decisions  are  btised  upon  the  well-known  provisions  of  the 
Civil  Code,  which  i-emain  as  they  were  when  the  earliest  of  the  cases  herein 
cited  was  decided.  Under  these  authorities  we  must  hold  that  the  appellees' 
petition  does  not  state  a  cause  of  action,  as  it  failed  to  allege  that  an  order 
of  supersedeas  was  issued  to  stay  proceedings  on  the  judgment,  from  which 
the  former  appeal  was  taken. 
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The  }udgmei}t  of  the  lower  court  In  this  case  is,  therefore,  reversed  and 
%he  cause  remanded,  with  directions  to  the  lower  court  to  carry  the  demurrer 
iMOk  to  the  petition,  and  to  sustain  it,  and  for  such  other  procee<lings  as  may 
not  be  inconsistent  with  this  opinion. 


SWINEBROAD  v.  BRIGHT. 
(Filed  April  24,  1903— Not  to  be  reported. ) 

1.  Evidence — In  this  action  involving  the  question  as  to  whether  money 
paid  by  a  testator  to  his  daughter  after  making  his  will  was  intended  as  an 
ademption  of  the  legacy  of  11,000,  the  executor  and  his  surety  are  competent 
witnesses  to  prove  the  declarations  of  the  testiitor,  as  they  are  not  interested 
in  the  estate.  In  such  actions  and  in  contest  of  wills  all  devisees  are  com- 
X^etent  to  prove  the  declarations  of  the  testator.  The  huslmnd  of  a  devisee  ip 
-competent  to  testify  to  any  facts  within  his  knowleilge  which  his  wife  could 
testify  to. 

2.  Pleading— A  defective  answer  alleging  that  a  payment  was  intended  as 
»n  ademption  of  the  legacy  was  cureti  by  verdict. 

G.  B.  Swinebroad,  R.  H.  Tomlinson  and  R.  P.  Jaco})s  for  appellant. 

Hill  &  McRol)erts  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant's  father  devised  to  her|l,(KH);  appellee,  as  his  executor,  refused 
to  i)ay  her  the  amount  on  the  ground  that  the  legacy  had  b<^n  adeemed. 

The  facts  in  this  cast*  aiv  stated  in  the  former  opinion.  (Swinebroad  v. 
Bright,  23  Ky.  Law  Rep. ,  65. )  On  that  api)eal  there  had  been  a  judgment 
for  defendant,  which  was  reverseil  on  the  ground  that  under  the  statute  the 
burden  of  proof  was  on  the  executor  to  show  that  the  $l,Oi.O  paid  appellant 
after  the  cLite  of  the  will  was  iuti»nded  by  the  testator  in  siitisfaction  of  the 
bequest  to  her.  On  the  return  of  the  case  the  defendants  amended  their  an- 
swer in  conformity  to  the  opinion  and  the  case  Ix^ing  tried  Ix^fore  a  jury,  a 
verdict  was  returned  in  favor  of  the  defendant,  on  which  judgment  was  again 
entered,  and  the  plaint Lfif  appeals.  The  only  ground  of  complaint  necessary 
to  be  noticed  relates  to  the  admission  of  evidence,  as  no  objection  is  taken 
to  the  instructions  of  the  court  and  the  amended  answer  was  sufficient,  for 
the  allegation  that  the  payment  was  intended  by  the  testator  in  satisfaction 
of  the  legacy  is  necessarily  an  allegation  that  it  was  so  intended  by  him  at 
the  time  the  gift  was  made;  and  the  court  in  its  instructions  thus  submitted 
the  issue  to  the  jury.  The  verdict  of  the  jury,  therefore,  supplied  this  aver- 
ment in  the  answer  and  cured  the  omission,. if  material. 

The  executor  himself  and  his  surety  in  his  l)ond  were  introduced  as  wit- 
'nesses  to  prove  the  declarations  of  the  testator  as  to  the  piu-pose  of  the  gift 
of  $1,000.  It  is  insisted  for  the  defendant  that  Ijeing  defendants  in  the 
action,  they  were  testifying  for  themselves  as  to  a  verlwil  statement  of  the 
decedent  and  that  their  testimony  was  incompetent  under  st^ction  (iO(i  of  the 
Civil  Code.  We  do  not  so  understiind  the  rule.  The  question  before  the 
court  was  whether  the  estate  of  the  testator  owed  the  plaint iflf  11,000.  The 
testimony  of  the  executor  and  his  sureties  was  to  the  effect  that  the  esstate 
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did  not  owe  the  money.  It  was  the  duty  of  the  executor  to  protect  the  estate,. 
and  we  know  of  no  rule  of  law  making  him  an  incompetent  witness  for  the 
estate  as  to  a  transaction  of  his  own  decedent  with  him.  If  the  $1,000  waa 
not  going  to  the  plaintiff  it  belonged  to  the  residuary  devisee.  The  ezeoator 
had  no  interest  in  the  fund.  The  judgment  in  the  case  did  not  affect  his  lia- 
bility in  any  way,  as  in  either  case  he  had  to  pay  the  money  over  to  somebody. 
He  was  not,  therefore,  interested  in  the  result  at  all,  and  was  not  testifying  for 
himself.  Neither  was  the  surety,  J.  B.  Owsley.  The  Code  of  Practice  waa 
aimed  to  widen,  not  narrow,  the  admissibility  of  witnesses,  and  one  of  the- 
purposes  of  the  section  was  to  protect  the  estate  of  decedents.  To  hold  the 
executor  incompetent  in  a  case  like  this  would  be  to  defeat  the  purpose  of 
the  statute.  For  this  is  really  a  controversy  between  the  devisees  under  the- 
will  as  to  which  of  them  is  entitled  to  the  part  of  the  estate  in  question,  and 
the  executor  is  only  in  effect  the  stakeholder  between  them.  The  cost  of  the- 
action  if  decided  against  the  executor  would  be  jmid  out  of  the  estate,  and 
he  has  no  interest  in  the  controversy  except  to  procure  the  direction  of  the- 
court  in  the  execution  of  his  trusts. 

The  court  also  allowed  one  of  the  residuary  devisees  to  testify  as  to  a  verbal- 
statement  of  the  testator  to  him.  This  testimony  is  objected  to  on  the 
ground  that  being  one  of  the  residuary  devisees,  and,  therefore,  entitled  to 
the  fund  in  contest,  or  a  part  of  it,  if  not  recovered  by  the  plaintiff,  he  was- 
testifying  for  himself,  and  the  evidence  should  not  have  been  admitted  under 
section  606  of  the  Code.  It  is  true  he  was  testifying  for  himself,  but  it  has- 
been  held  by  this  court  that  in  a  contest  over  a  will  all  the  devisees  are  oom- 
petent  witnesses  as  to  trasactlons  with  the  deceased.  (Flood  v.  Pragoff,  7^ 
Ky.,  607;  Williams  v.  Williams,  90  Ky.,  28.)  The  same  principle  has  been 
applied  in  other  controversies  between  devisees  or  other  persons  claiming 
under  the  decedent,  whose  declarations  are  sought  to  be  proved  by  one  of 
them.  (Whalen  V.  Nisbet,  95  Ky.,  464;  Murphy  v.  Murphy,  S3  Ky.  Law 
Rep.,  1460.) 

Under  these  authorities  we  conclude  that  all  of  the  devisees  were  oom- 
petent  to  prove  the  declarations  of  the  testator  to  them.  The  plaintiff  did 
not  offer  herself  as  a  witness,  and  her  husband  was  introduced,  and  certain- 
declarations  of  the  testator  to  him  were  offered  to  be  proved  by  him.  It  has. 
heretofore  been  held  that  the  husband  in  such  case  may  tt?stify  to  any  matters, 
which  the  wife  might  testify  to.  (Bright  v.  Swinebroad,  21  Ky.  Law  Rep.» 
869. )  The  husband  should,  therefore,  have  been  allowed  to  testify  to  the  en- 
tire conversation  between  him  and  the  testator  as  the  wife  might  have  test!- 
fled  to  it  had  the  conversation  occurred  with  her.  But  the  court  did  allow 
the  substance  of  the  testator's  statements  to  go  to  the  jur^,  and  in  view  of 
all  the  evidence  in  the  case  we  are  unable  to  see  that  the  admission  of  what 
was  rejected  could  have  affected  the  result.  The  part  that  was  rejected  sim- 
ply amplified  what  was  admitted,  and  the  weight  of  the  evidence  and  the 
facts  established  bv  them  are  so  clearly  with  the  defendant  that  we  are  of 
opinion  that  the  rejection  of  this  evidence  was  not  prejudicial  to  the  sub- 
stantial rights  of  the  appellant  on  the  whole  case. 

The  declarations  of  the  testator,  whether  made  l)efore  or  after  the  notes 
were  placed  in  the  hands  of  the  attorney,  were  properly  admitted,  as  tfaey 
were  so  interwoven  and  so  closely  connectetL  They  were  all  made  before 
money  was  collected  and  the  transaction  closed  up. 

The  judgment  complained  of  is,  therefore,  aflBrmed, 
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CITY  OF  LOUISVILLE  v.  KREMEB. 

(Filed  April  24,  lflO&— Not  to  be  reported. ) 

Street  Improvements — In  this  action  on  an  apportionment  warrant,  seeking 
to  enforce  a  lien  on  the  property  of  W.  for  the  improvement  of  Daisy  lane  in 
Louisville,  the  court  properly  gave  a  judgment  against  the  city  for  the 
amount  of  said  warrant. 

H.  L.  Stone  for  appellant. 

M.  S.  Tyler  for  api)ellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobsou. 

The  city  of  Louisville  issued  to  appellee  Kremer  an  apportionment  war- 
rant for  12,258. 7S  against  the  property  of  Nannie  M.  Wilson  for  the  improve- 
ment of  Daisy  lane,  or  Transit  avenue.  The  property  was  afterwards  sold 
by  her  to  Cave  Hill  Cemetery,  and  this  suit  was  brought  by  Kremer  against 
the  cemetery  and  the  city  of  Louisville  to  enforce  the  lien  upon  the  property 
and  to  recover  ogtiinst  the  city  in  case  the  property  was  held  not  liable.  The 
proof  showed  that  the  property  taxed  was  of  value  not  exceeding  $100,  and 
received  no  benefit  from  {he  improvement.  The  court  held  the  property  not 
liable  on  the  ground  that  a  case  was  made  out  in  which  it  would  be  si)oila- 
tion  to  enforce  the  lien,  and  he  gave  judgment  against  the  city  for  the 
amount  of  the  warrant.  From  this  judgiuent  the  city  appeals.  Cave  Hill 
Cemetery  is  not  before  the  court,  and  the  only  question  here  is  between  the 
contractor  and  the  city  as  to  the  propriety  of  the  judgment  in  his  favor 
against  it.  It  is  insisted  for  the  city  that  by  the  conti'act  that  the  contractor 
agreed  that  in  no  event  he  should  be  entitled  to  recover  any  part  of  the  cost 
of  the  work  from  the  city  of  Louisville,  and  that  he  is  bound  by  his  contract, 
and,  therefore,  can  not  recover.  The  contract  is  the  same  as  in  the  case  of 
City  of  Louisville  v.  Peter  Bltzer,  this  day  decid<;d,  wherein  it  is  held  that 
the  contract  was  in  legal  effect  the  same  as  the  provisions  of  2834,  Kentucky 
Statutes,  and,  therefore,  did  not  protect  the  city  from  liability  in  those  cases 
where  the  city  was  without  authority  to  contract  for  the  improvement  at  the 
cost  of  the  abutting  property. 

Judgment  affirmed. 


DOW-HAYDEN  GROCERY  CO.  v.  MUNCY,  &c. 

(Filed  April  24,  1903— Not  to  be  reported. ) 

Bills  and  notes— Surety — Consideration — Appellee  M.,  being  indebted  to 
appellant  in  the  sum  of  $889.42,  applied  to  appellee  B.  to  become  his  surety 
and  induced  him  to  sign  a  blank  note,  assuring  him  that  it  would  not  ex. 
ceed  $185.  Appellee  M.  fllletl  up  this  note  so  that  by  its  terms  appellees 
agreed  to  pay  to  appellant  ninety  clays  thereafter  the  sum  of  $389.42,  which 
was  delivered  to  api^ellant  and  upon  which  It  brought  suit  at  maturity.  Ap- 
pellee C.  entered  a  plea  of  no  consideration  and  a  violation  of  the  agree- 
ment lx?tween  him  and  M.  The  court  gave  a  peremptory  instruction  to  find 
for  appellee.  On  appeal,  Held — That  the  forbearance  to  sue  on  the  indebted- 
ness was  a  sufficient  consideration  to  uphold  the  undertaking  of  the  prin- 
cipal and  surety.    The  delivery  of  the  blank  note  to  the  principal  for  the 
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purpose  of  raining  money,  the  principal  became  his  agent  for  the  purpose  of 
jfllling  it,  and  binds  him  by  any  contract  writt^en  therein  not  inconsistent 
with  the  nature  of  the  instrument,  and  where  the  paper  passes  into  the 
hands  of  an  innocent  holder  the  surety  is  bound. 

Wm.  Lewis,  Neville  C.  Fisher  and  W.  W.  Kawlings  for  appellant. 

B.  B.  Golden  and  J.  H.  Jeffries  for  appellees. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  J.  M.  Muncy,  being  indebt«ed  to  thq  appellant-s,  Dow-Hayden 
Grocery  Co.,  in  the  sum  of  938S).42,  for  goods  st)ld  and  delivered  to  him  by 
them,  applied  to  appellee,  J.  M.  Baker,  to  become  his  surety  on  a  note  with 
which  he  proposed  to  settle  the  indebtedness  in  question.  Upon  Ixnng asked 
by  Baker  as  to  the  amount  of  his  indebtedness  to  appellants,  Muncy  replied 
that  it  would  not  exceed  1185;  whereupon  Baker  signed  a  blank  note,  and 
delivered  it  to  Muncy,  which  was  to  be  filled  up  in  such  manner  as  to  pay 
off  the  indebtedness  to  appellants,  the  stim  not  to  exceed  $185. 

With  this  blank  note  in  his  possession  J.  M.  Muncy  had  a  settlement  of 
his  account  with  appellants,  which  was  ascertained  to  be  |3tW).42;  whereupon 
the  blank  note  was  filled  up  t-o  read  as  follows : 

* '1389. 42.  Winchester,  Ky.,  January  10,  19(K). 

"Ninety  days  aft^^r  (L'ite  we  promise  to  pay  to  the  order  of  Dow-Hayden 
Grocery  Co.  $I*<9.42,  value  received,  negotiable  and  payable  at  the  Clark 
County  National  Bank  of  Winchester,  Ky.,  with  interest  at  the  rate  of  6  per 
cent,  per  annum  from  maturity  until  paid,  due  April  10,  1900. 

"J.  M.  MUNCY, 
"J.  M.  BAKER." 

This  note  was  delivered  to  appellants  in  payment  of  the  open  account  which 
was  then  due  fnmi  J.  M.  Muncy  to  them.  The  note  having  l)ecome  due  and 
not  piiid,  the  appellants  institut-ed  this  action  in  the  Leslie  Circuit  Court 
for  judgment  against  the  appellees. 

J.  M.  Mimcy  niiode  no  defense.  J.  M.  Baker  filed  an  answer,  alleging, 
first,  the  agreement  l)etween  him  and  Muncy,  when  he  signed  the  note  in 
blank,  that  it  should  Ix*  filled  up  for  a  sum  not  exceeding  |186;  and,  second, 
thc'it  tht»  not-t*  was  without  consideration  as  to  him.  ITpon  the  trial  of  the 
ciise  the  facts  apjieared  as  above  stated.  At  the  close  of  all  the  testimony 
both  si<h\s  moved  for  jx^remirtory  instructions;  that  of  appellants  was  over- 
ruled; that  nf  appellee,  J.  M.  Baker,  was  sustained.  To  reverse  this  judg- 
ment appellants  have  brought  the  c^ise  to  this  court.  We  think  the  motion 
of  appellants  for  a  peremptory  instruction  to  the  jury  to  find  for  them,  as 
prayed  for  in  their  pi'titinn,  should  have  Ix^n  sustained.  The  forbearance  to 
sue  on  the  past  due  account,  and  the  extension  of  time  for  ninety  days  iu 
which  to  piy,  was  sufficient  consideration  as  lietween  Baker,  the  surety,  and 
appellants,  the  payc  es  of  the  note.  The  rule  upon  this  subject  is  thus  stated 
in  the  Am.  and  Kng.  Ency.  of  Law,  volume  6,  title  ''Consideration,"  page 
748:  " Forl)eanince  to  sue  upon  any  legal  demand  is  a  valid  consideration  for 
a  promise  either  l)y  the  party  liable  or  by  a  third  party." 

The  siime  rule  is  announced  by  this  court  in  the  case  of  Allen  v.  Pryor,  3 
A.    K.  Mar.,  JJOo;  and  in  the  case  of  Pulliam  v.  Payne  &  Withers,  8  Dana, 
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^,  It  is  said:  "Promise  to  give  day,  or  extend  the  time  of  payment,  has  ever 
been  a  valid  connideration,  and  snch  as  will  sustain  a  promise  to  piiy  at  the 
■expiration  of  the  time.  Nor  does  it  matter  whether  the  indulgence,  or  time 
given,  is  to  the  party  assuming,  on  his  own  debts,  or  to  a  third  person  on  his 
debt,  especially  if  the  latter  avails  himself  of  the  indulgence.  In  either  case 
it  is  equally  a  disadvantage  to  the  party  giving  the  time ;  and  disadvantage 
on  the  one  side,  as  well  as  advantage  on  the  other,  has  ever  been  held  a  good 
consideration. ' ' 

Nor  does  the  plea  of  the  surety  Baker,  that  he  signed  the  note  in  blank, 
upon  an  agreement  l^etween  him  and  Muncy  that  it  was  to  be  filled  up  for 
a  sum  not  to  exceed  |18o,  constitute  a  valid  defense  to  the  note.  There  was 
no  pretense  that  appellants  knew  anything  of  the  secret  agreement  between 
the  surety  and  the  principal.  Nor  does  it  make  any  difference  that  the  blanks 
in  the  note  were  filled  up  by  T.  M.  Hill,  the  agent  of  appellants;  it  was  done 
in  the  presence  of  Muncy,  and  with  his  knowledge  and  consent;  it  can  not 
be  material  to  surety  whose  hand  held  the  pen  when  the  blanks  were  filled ; 
the  effect  was  the  same  to  him,  whether  the  writing  was  done  by  his  princi- 
Pfil,  into  whose  hands  he  had  intrusted  the  blank  note,  or  someone  else,  at 
his  instance. 

Where  one  signs  a  note  in  blank,  and  places  It  in  the  hands  of  another,  for 
the  puriKJse  of  raising  money,  or  paying  off  an  indebtedness,  the  person  so 
intrustcHl  with  the  blank  note  l^ecomes  the  agent  of  the  person  signing  it, 
and  binds  him  by  any  contract  written  therein  not  inconsistent  with  the 
nature  of  the  instrument ;  and  where  the  paper  passes  into  the  hands  of  an 
innocent  holder,  the  i)arty  thus  signing  becojnes  as  absolutely  bound  as  if 
he  had  signed  it  after  its  terms  were  written  out.  (Daniels  on  Negotiable  In- 
struments, section  142;  Sowders  v.  Citizens  National  Bank  of  I^incaster,  12 
Ky.  Jjixw  liep.,  356;  Smith  v.  I^ockridge,  8  Bu.sh,  42S;  Keene's  Adm'r  v. 
Miller,  20  Ky.  Law,  279. ) 

As  apix»Hee's  own  testimony  brought  him  within  the  pale  of  the  principles 
herein  announced  the  judge  of  the  trial  court  should' have  sustained  appel- 
lant's motion  for  a  peremptory  instruction. 

When»fore.  the  judgment  is  reversed  for  proctvdings  consistent  with  this 
•opinion. 
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(FilcHl  April  24,  li;03— Not  to  Ije  rejjorted. ) 

Surety — Bonds — D.  was  indict^Kl  for  a  violation  of  the  local  option  law, 
upon  which  bench  warrants  were  issued  and  defendant  w^as  permitted  to  exe* 
<;ute  lK)nd  to  the  sheriff  in  the  sum  of  $100  for  his  appearance  to  answer  the 
indictments  at  the  succeeding  term  of  the  circuit  court.  D.  was  arrested  by 
the  sheriff,  and  executed  lK)nd  with  apix^llants  as  his  surety.  D.  failed  to 
appear  in  court  and  his  lioiul  was  forfeited.  In  rrsix)nse  to  a  summons  on 
this  forfeiture  api3ellants  resj^ondod  that  they  weiv  not  bound  because  the 
bonds  wvre  null  and  void  for  the  reason  that  the  letters  V.  L.  O.  L.  on  the 
indictment  and  l)ench  warrant  did  not  name  or  descril;e  an  offense  as  re- 
quired by  st^ction  S2  of  Criminal  Code  of  Practice.  Held— That  the  indict- 
ment was  suflicient,  and  the  bonds  aiv  valid  under  section  So,  Criminal  Code 
of  Pnictice.     Appellants  knew  that  D.  was  in   legal  custody  charge<i  with  a 
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public  offense,  and  that  he  was  released  by  the  execution  of  said  bonds,  and 
this  was  sufficient  to  bind  them  as  sureties. 

R.  A.  Burnett  and  J.  B.  Gamett  for  appellants. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

At  the  May  term,  1901,  of  the  Trigg  Circuit  Court  the  grand  jury  reported 
three  indictments  against  Ben  F.  Davis  for  selling  liquor  in  Trigg  county  in 
violation  of  the  local  option  law,  which  were  numbered  by  the  clerk  re- 
spectively 433,  434  and  436,  and  upon  the  back  of  which  appeared  the  fol- 
lowing endorsement : 

"No.  488. 

"The  Commonwealth  of  Kentucky, 

"vs.     Indictment  for  V.  L.  O.  L. 
"Ben  F.  Davis. 

"A  True  Bill. 
^  "L.  D.  Dunning,  Foreman. 

"Bail  $100. OOL. 

**  Presented  by  the  foreman  of  the  grand  jury  to  the  court  in  the  presence  of 

the  entire  grand  jury,  and  received  from  the  court  by  me  and  filed  in  open 

court  this  27th  of  May,  1901. 

"A.  C.  BURNETT,  Clerk." 

Upon  these  indictments  bench  warrants  were  issued  directed  to  the  sheriff, 
commanding  him  to  forthwith  arrest  Ben  F.  Davis,  and  to  bring  him  before 
the  Trigg  Circuit  Court  to  answer  an  indictment  in  that  court  against  him 
for  "V.  L.  O.  L. "  These  bench  warrants  bore  the  same  numbers  as  the  in- 
dictments upon  which  they  were  issued,  and  upon  the  back  of  each  there 
was  this  endorsement : 

"It  is  ordered  by  the  court  that  the  defendant  may  give  l»all  in  the  sum  of 
$100,  and  if  he  desires  to  give  such  bail,  it  may  be  taken  by  the  sheriff  of  the 
county  in  which  he  resides,  or  by  the  sheriff  of  Trigg  county. 

(Signed)  "A.  0.  BURNETT,  C.  T.  C.  C." 

Each  of  the  bench  warrants  were  executed  by  arrt^stlug  the  defendant,  Ben 
F.  Davis,  and  whilst  in  the  custody  of  the  sheriff  bonds  were  executed  in 
the  following  form : 

"The  de'endant,  B.  F.  Davis,  being  in  the  custody  of  the  sheriff  charged 
with  the  offense  of  V.  L.  O.  L.,  and  being  admitted  to  give  bail  in  the  sum 
of  1100,  now  we,  B.  F.  Davis,  etc. ,  of  Trigg  county,  Kentucky,  hereby  under- 
take that  the  above-named  B.  F.  Davis  shall  appear  in  the  Trigg  Circuit 
Court  on  the  first  day  of  its  next  September  term  to  answer  said  chai^ge,  and 
will  at  all  times  render  himself  amenable  to  the  order  and  process  of  said 
court  in  the  prosecution  of  said  charge,  and  if  convicted  will  render  himself 
in  execution  thereof,  or  if  he  shtill  fail  to  perform  either  of  the  conditions 
that  we  will  pay  to  the  Commonwealth  the  siuii  of  |10(>.     Witness  our  hands. 

this  28th  day  of  August,  1901. 

"BEX  F.  DAVIS, 

"J.  L.  FRITH. 

"C.  T.  ALLEN, 

"G.  W.  VINSON.'* 
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The  defendant,  Bavis,  falling  to  appear  In  the  Trigg  Circuit  Court,  his 
bonds  were  forfeited,  and  summons  issued  against  the  securities  to  appear 
and  show  cause,  If  any  they  could,  why  judgment  should  not  be  rendered 
against  them.  For  response  to  this  summons  they  say  that  the  bonds  signed, 
by  them  were  null  and  void  for  the  reason  that-  the  letters  V.  L.  O.  L.  did 
no^  name  or  describe  an  offense  as  required  by  section  82  of  the  Criminal 
Code.  They  do  not  controvert  that  the  defendant,  Davis,  was  in  the  custody 
of  the  sheriff  upon  a  bench  warrant  Issued  upon  an  indictment  against  him, 
or  that  he  was  discharged  therefrom  by  reason  of  their  undertaking  that  he 
should  appear  in  the  Trigg  Circuit  Court  on  the  first  day  of  its  next  Septem^ 
ber  term  to  answer  the  charge  contained  therein.  Nor  do  they  plead  that 
they  did  not  understand  at  the  time  they  signed  the  bond  what  these  letters, 
stood  for,  or  the  offense  which  they  purported  to  mime,  or  that  they  were  in 
any  way  deceived  or  misled  in  the  execution  of  the  bonds.  Letters  are 
habitually  used  as  an  abbreviation  for  words;  for  instance,  the  letters  U.  S. 
are  universally  understood  to  stand  for  the  United  States ;  the  letters  Ky.  for 
Kentucky;  and  in  the  same  way  the  letters  Y.  L.  O.  L.  were  simply  used  as 
an  abbreviation  to  describe  the  offense  charged  against  Davis  by  the  indict- 
ment, which  had  been  returned  against  him  by  the  grand  jury,  and  on  which 
the  bench  warrant  issued,  and  by  virtue  of  which  the  sheriff  had  taken  him 
Into  custody.  Section  85  of  the  Criminal  Code  provides:  "Xo  ball  bond  or- 
ball  recognizance  shall  be  deemed  to  be  invalid  by  reason  of  any  variance  be- 
tween its  stipulations  and  the  provisions  of  this  Code,  nor  by  the  failure  of 
the  magistrate  or  officer  to  transmit  or  deliver  the  same  at  the  times  herein 
provided,  nor  by  any  other  irregularity,  provided  it  be  made  to  appear  that 
the  defendant  was  legally  in  custody,  charged  with  a  public  offense,  and 
that  he  was  discharged  by  reason  of  the  giving  of  the  bond  or  recognizance, 
.and  provided  it  can  be  ascertained  from  the  lx)nd  or  recognizance  that  the 
bail  undertook  that  the  defendant  should  appear  before  a  magistrate  for  the 
examination  of  the  charge,  or  before  the  court  for  the  trial  thereof.  If  no 
day  be  fixed  for  such  appearance,  or  an  impossible  day,  or  a  day  in  vacation, 
the  bond  or  recognlztinoe,  if  for  his  appearance  before  a  magistrate,  shall  be 
considered  as  binding  the  defendant  so  as  to  appear  and  surrender  himself 
into  custody,  for  an  examination  of  the  charge  within  twenty  days  from  the 
time  the  bond  or  recognizance  was  given;  and  if  for  his  appearance  in  a 
court  for  trial,  shall  be  considered  us  binding  the  defendant  so  to  appear  and 
surrender  himself  into  custody  on  the  first  day  of  the  next  term  of  the  court, 
which  Hhall  commence  more  than  ten  days  after  the  time  when  the  bond  or- 
recognizance  Is  given. ' ' 

Even  if  the  defendant  had  not  fully  understood  the  offense  which  the  letters 
purported  to  name,  they  did  know  that  the  defendant  was  indicted  for  some 
offense,  and  that  they  were  pl<Hlglng  themselves  that  he  would  appeaf  In  an- 
swer thereto  on  the  first  diiy  of  the  next  September  term  of  the  Trigg  Circuit 
Court.  We  are  of  the  opinion  that  the  averments  of  the  response  are  InsufS^ 
cient  to  support  a  defense,  and  that  the  trial  court  properly  gave  judgment 
for  plaintiff. 

Judgment  affirmed. 


J 
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MICHIGAN  MUTUAL  LIFE  INSURANCE  CO.  v.    LESTEB'S  EX'OB. 

(Filed  April  24,  19a3— Not  to  be  reported.  ) 

1.  Insurance — Evidence — Instructions— This  action  was  brought  on  a  policy 
of  insurance  issued  on  the  life  of  L.  The  defendant  interposed  the  defense  that 
L.  made  false  answers  as  to  her  age  and  as  to  discharges  from  her  ear  and  as 
to  open  sores  on  her  body.  The  plaintiff  contended  that  said  defense  was  in- 
sufficient as  no  copy  of  the  application  accompanied  the  policy.  A  trial  re- 
sulted in  a  verdict  for  appellee,  from  which  this  appeal  is  prosecuted. 
Appellant  urges  as  ground  tot  reverstil  that  the  court  refused  to  allow  a  doc- 
tor to  testify  as  to  the  answers  which  the  insured  made  with  reference  to  sores 
upon  her  lx)dy.  Held — That  this  was  not  prejudicial  as  the  court  permitted 
to  }ye  read  to  the  jury  what  purported  to  be  a  copy  of  the  application  and  the 
medical  examination. 

2.  In.stnictions — It  was  not  proper  for  the  court  to  tell  the  jury  that  so  far 
as  the  defense  rest-ed  upon  alleged  misstatements  as  to  age  it  had  failed,  but 
this  was  not  prejudicial  as  there  was  an  entire  absence  of  proof  to  sustain 
this  d«'fense. 

Bennett  H.  Young  for  appellant. 

Clayton  B.  Blakey  for  appellee. 

Appeal  fmm  Jefferson  Circuit  Court,  Chancery  division,  No.  2. 

Opinion  of  the  court  by  Judge  Paynter. 

This  suit  is  based  upon  a  policy  issued  upon  the  life  of  Mary  A.  lister  for 
tl.OOO.  The  defendant  sought  to  avoid  its  xiayment  upon  the  ground  that 
the  insured  had  made  false  answers  to  material  questions  in  her  application 
for  the  policy.  Among  other  alleged  false  answers  was  one  as  to  her  a^e ;  one 
as  to  the  discharges  from  her  ear  and  another  as  to  open  sores  on  her  body. 
The  plaintiff  sought  to  avoid  this  issue  by  showing  that  no  copy  of  the  ap- 
plication was  attachetl  to  the  policy  when  delivered  to  the  insured.  It  is 
urged  that  prejudicial  errors  were  committed  upon  the  trial  as  follows: 
First,  that  the  court  refused  to  allow  Dr.  Taylor  to  testify  as  to  the  answers 
which  the  insured  made  with  reference  to  sores  upon  her  lx>dy;  s(?cond,  in 
instructing  the  jury. 

There  wtm  an  issue  as  to  whether  a  copy  of  the  application  was  attached  to 
the  policy  and  delivered  to  the  insured'  with  it.  The  defendant  pnxluced 
what  it  claimed  was  a  copy  of  the  ai^plication,  claiming  that  one  had  also 
b.H?n  attached  to  and  delivered  with  the  policy.  At  first  the  court  refused  to 
allow  the  purported  copy  of  the  application  and  report  of  the  medical  exam- 
ination to  l)e  read  as  evidence,  but  uiK)n  reconsideration  permitted  it  to  be 
done.  It  appt^ared  in  the  purported  copy  of  the  application  that  the  insured 
answered  that  she  did  not  have  discharges  from  the  ear  and  open  sores  upon 
her  l)ody.  If  the  jurors  believed  that  it  was  a  copy  of  the  application  which 
insunnl  made,  then  they  must  have  believed  thiit  she  had  made  a  false  an- 
swer as  to  ojxMi  sores  upon  her  lx)dy,  etc.  The  testimony  of  Dr.  Taylor  could 
have  done  no  more  than  to  prove  that  such  answers  were  made.  It  is,  there- 
fore, our  opinion  that  the  court,  did  not  err  in  refusing  to  allow  the  witness 
to  testify  upon  the  question  stated.  If  the  applictition  had  not  been  attached 
to  and  delivered  with  the  policy,  then  his  proposed  t-estimony  would  have 
l)een  in(Mjnii)et<'nt  under  the  doctrine  of  the  case  of  Provident  Savings  Life 
Assurance   Society  v.    Puryear's  Adm'r,    22  Ky.  Law   Bep. ,  980,  because  it 
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was  there  held,  under  sections  656  and  670,  Kentucky  Statutes,  that  a  defense 
similar  to  the  one  in  this  case  could  not  be  interposed  unless  a  correct  copy 
of  the  application  was  attached  to  the  policy  at  the  time  it  was  delivered. 
If  such  a  copy  was  delivered  with  the  policy,  and  the  one  claimed  by  the  de- 
fendant on  the  trial  to  be  also  a  oopy  of  it  was  so,  then  it  showed  the  facts 
sought  to  be  proven  by  Dr.  Taylor.  In  either  «tate  of  the  case  the  rejection 
of  the  witness'  testimony  was  not  error  or  prejudicial  to  the  defendant. 

By  the  third  instruction  the  court  told  the  jury  that,  so  far  as  the  defense- 
rested  upon  alleged  misstatements  as  to  age,  it  had  failed  because  the  evi- 
dence was  not  sufficient  to  show  that  the  decedent  misstated  her  age.  While 
we  are  of  the  opinion  that  it  was  not  proper  practice  for  the  court  to  give 
this  instruction,  still  the  defendant  had  wholly  failed  to  prove  any  misstate- 
ment  as  to  age,  therefore,  it  did  not  prejudice  the  rights  of  the  defendant. 

The  judgment  is  affirmed. 
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KAHN'S  SONS  v.  SAME. 

(Filed  April  24,  1908. ) 

Wills— Restriction  of  conveyances — A  testator  conveyed  to  his  son  a  tract 
of  land  with  the  restriction  that  he  should  not  pledge,  mortgage  or  sell  same 
until  he  is  thirty -Ave  years  of  age,  and  creditors  seek  to  subject  same  to 
their  debts.  Held— That  under  section  2335,  Kentucky  Statutes,  estates  of 
every  kind  held  in  trust  are  made  subject  to  the  debts  of  the  owner.  The 
policy  of  our  law  is  that  no  man  can  hold  as  his  own  and  enjoy  property  free 
from  the  claims  of  his  creiUtors,  but  that  all  property'  not  exempt  from  exe- 
cution shall  be  subject  to  the  payment  of  his  debts.  Said  land  should  be 
subjected  to  said  debts, 

J.  B.  Garnett  for  appellant,  Dorcas  Smith. 

B.  A.  Burnett  for  appellants,  S.  Elahn's  Sons. 

Denny  P.  Smith  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants,  as  creditors  of  T.  D.  Smith,  brought  these  actions  against  him 
in  the  Trigg  Circuit  Court  to  subject  to  their  debts  a  tract  of  land  owned  by 
him.  Attachments  were  taken  out  which  were  levied  on  the  land.  The 
attachments  were  sustained,  but  before  a  judgment  was  entered  for  the  sale 
of  the  land  It  was  held  by  this  court,  in  the  case  of  Wallace  v.  Smith,  24  Ky. 
Law  Rep.,  189,  that  T.  D.  Smith,  under  the  will  of  his  father,  from  whom 
he  got  the  land,  could  not  pledge,  mortgage  or  sell  it  until  he  was  thirty- five 
years  old.  After  this  decision  was  rendered  the  circuit  court  set  aside  the 
order  sustaining  the  attachments  and  adjudged  that  the  land  could  not  be 
subjected  to  the  debts. 

The  clause  of  the  will  referred  to  Is  in  these  words:  "I  give  to  my  son, 
Thomas  D.  Smith,  at  the  death  of  my  wife  the  above  eighty  acres  of  land; 
but  If  my  wife  shall  be  living  when  my  son,  Thomas  D.  Smith,  becomes 
twenty-one  years  old,  he  is  to  have  fifty  acres  of  the  above  eighty  acres.    At 
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the  death  of  my  wife  my  son,  Thomas  D.  Smith,  shall  have  the  remaining 
thirty  acres  of  said  eighty  acres,  but  he  shall  not  pledge,  mortgage  or  sell 
the  eighty  acres  of  land  hereby  given  to  him,  nor  any  jiart  thereof,  until  he 
is  thirty- five  years  old. " 

In  the  case  of  Wallace  v.  Smith  the  devisee  sold  the  land  oonditlonally  to 
Wallace,  and  an  agreed  case  was  submitted  to  test  his  power  to  convey.    The 
court  held  that  the  restriction  in  the  will,  that  he  should  ;not  pledge^  mort- 
gage  or  sell  the  land,  was  valid.     But  the  question  is  in  this  case  whether, 
notwithstanding  this,  his  title  may  be  subjected  by  the  creditors  to  the  pay- 
ment of  th^ir  debts.    In  Stewart  v.  Brady,  66  Ky.,  623,  this  court,  while 
upholding  a  similar  restriction  as  to  a  voluntary  alienation,  said:  "The  in- 
terdiction constructively  applies  to  any  such  sale  unless  for  payment  of  debts 
for  which  he  might  be  legally  bound. "    This  exception  as  to  debts  for  which 
the  devisee   was  legally  bound  is  again  brought  out  by  the  court  when  the 
same  will  was  before  it  in  Stewart  v.  Barrow,  70  Ky. ,  868,  for  there  the  court 
rests  its  judgment  on  the  ground  that  the  debts  for  which  the  mortgage  was 
given  were  the  debts  of  the  husband.    These  cases  are  referred  to  and  quoted 
from  in  Wallace  v.  Smith  as  the  basis  of  that  opinion.     By  section  1681,  Ken- 
tucky Statutes,  it  is  provided:   "Land  to  which  the  defendant  has  a  legal 
title  in  fee  for  life  or  for  a  term,  whether  in  possession,  reversion  or  remain- 
der, may  be  taken  and  sold  under  execution. ' '    By  section  1702  a  homestead 
of  $1,000  is  exempt.     By  section  1709  incumbered  property  may  be  sold.     By 
section  2355  estates  of  every  kind  held  in  trust  are  made  subject  to  the  debts 
of  the  person  for  whose  benefit  they  are  so  held  just  as  they  would  be  if  those 
persons  owned  a  like  interest  in  the  property  itself.    The  purpose  of  the  stat- 
ute is  to  make  every  interest  which  a  debtor  may  own  in  land,  not  exempt 
as  homestead,  subject  to  the  payment  of  his  debts,  and  it  has  often  been  held 
that  a  devisor  can  not  vest  in  his  devisee  a  )x?neficial  interest  in  land  which 
shall  not  be  subject  to  the  payment  of  his  debt>s,  although  the  will  expressly 
so  provides.     (Johnson  v.  Ellis,  61  Ky.,  483;  Samuels  v."  Salter,  60  Ky.,  268; 
Wooley  V.    Preston,  82  Ky.,  415;  Parsons  v.  Spencer,   83  Ky.,  905;  Bland  v. 
Bland,  90  Ky.,  400. )    In  the  case  last  cited  the  court  said :  "The  law  regards 
the  substance  rather  than  the  form ;  and  persons  disposing  of  their  property 
by  will  can  not  be  permitted  to  really  make  a  debtor  the  beneficiary  of  their 
bounty,  and  by  evasion  defeat  the  statute  for  the  protection  of  the  creditor." 
While  a  man  may  dispose  of  his  property  as  he  pleases  by   will,  the  law 
will  disregard  any  restrictions  which  he  may  place  upon  the  property  that 
are  forbidden  by  law.     It  is  the  policy  of  our  law  that  no  man  can  hold  as 
his  own  and  enjoy  property  free  from  the  claims  of  his  creditors,  but  that  all 
property  not  exempt  from  execution  shall  be  subject  to  the  payment  of  his 
debts.    If  a  provision  that  the  devisee  should  not  pledge,  mortgage  or  sell 
the  property  until  he  reached  a  certain  age  would  exempt  it  from  the  claims 
of  his  creditors  until  that  time,  then   the  purpose  of  the  statute  might  be 
easily  defeated,  and  the  beneficial  interest  in  projierty  might  be  secui^  to 
devisees  and  placed  beyond  the  reach  of  their  creditors.     This  can  not  be 

allowed.  / 

The  question  is  not  here  presented  whether,  under  a  devise  like  this,  if  it 
was  necessary  to  pay  debts,  the  devisee  might  not  in  good  faith  sell  the  prop- 
erty, or  a  part  of  it,  for  this  purpose  himself,  to  avoid  the  cost  of  judicial  pro- 
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ceedings.  The  right  of  the  creditor  to  subject  the  property  comes  from  the 
statute  which  overrides  the  will  wherp  the  will  is  in  conflict  with  the  legis- 
lative policy.  The  disability  of  the  devisee  to  sell  comes  from  the  will  under 
which  he  holds.  The  testator  in  disposing  of  his  estate  may  annex  any  con- 
dition to  his  bounty  he  may  see  fit,  not  inconsistent  with  the  policy  of  the 
law ;  and  a  reasonable  restriction  on  the  power  of  the  devisee  to  alienate  is 
upheld  on  this  ground,  as  the  testator  may  have  a  variety  of  reasons  for  such 
a  provision.  But  while  this  is  true  of  the  devisee,  it  can  not  affect  a  cred- 
itor whose  rights  are  conferred  by  law. 

Judgment  reversed  and  ^use  remanded  for  a  judgment  subjecting  the 
land. 


CITY  OF  LOUISVILLE  v.  BITZER. 

BITZER  V.  FULTON,  ASS'EE. 

(Filed  April  24,  1903.) 

1.  Street  improvements— The  city  council  of  Louisville,  by  ordinance, 
■directed  that  the  carriage  way  of  Daisy  lane  be  improved  at  the  cost  of  the 
property  owners  abutting  thereon,  and  to  the  depth  of  15(»  feet  southeast. 
The  cost  of  the  improvement  equalled  or  exceetled  the  value  of  the  lots  sought 
to  be  subjected  to  tlie  costs,  and  the  question  is  presented  whether  or  not  the 
lots  can  lie  .subjected  to  said  cost,  and  whether  or  not  the  city  can  be  sub- 
jected to  pay  the  cost  of  the  improvement  to  the  contractor.  Held— That 
said  property  can  not  be  subjected  to  said  cost  as  the  proof  is  clear  that  said 
improvement  has  not  increa.sed  the  value  of  the  lots.  Nor  ctin  the  chancellor 
-adjudge  that  said  property  should  pay  any  part  of  said  cost  as  there  is 
nothing  upon  which  to  base  an  approximation  of  costs. 

2.  Contracts— The  city  is  liable  to  the  contractor  for  the  amount  of  his 
•claim  although  the  contract  may  have  containeil  a  provision  exempting  the 
<;ity  from  liability  to  the  ctm tractor  for  said  improvement.     Held — That  as 
the  statute  makes  the  city  primarily  liable  for  such  improvements,  it  can  not' 
by  contract  relieve  itself  from  such  liability. 

H.  L.  Stone  for  city  of  Louisville. 

Bodley,  Baskin  &  Flexner  for  P.  Bitzer. 

Lane  &  Harrison  for  Fulton,  Assignee,  &c. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  September  11,  18»7,  the  general  council  of  the  city  of  Louisville,  by  or- 
dinance, directe<i  the  carriage  way  of  Daisy  lane  to  lie  improved  from  the 
•center  line  of  Glenn  Mary  avenue  extended  to  a  line  160  feet  southeast  of  and 
parallel  to  It.  A  contract  was  made  with  J.  R.  Gleason  for  the  work,  which 
was  done  ly  the  contractor,  the  cost  being  $1,778.48.  The  amount  was  ap- 
portioned to  Nannie  M.  Wilson,  $767. 5«;  to  H.  S.  &  M.  S.  Barker,  $1,001.10; 
and  the  property  owners  having  refusetl  to  pay,  this  suit  was  brought  to  en- 
force the  Hen  on  the  property.  It  was  shown  by  the  proof  that  the  Wilson 
lot  Is  on  the  hilly  side  of  Daisy  lane,  or,  as  it  is  sometimes  called.  Transit 
avenue.  It  commences  at  the  intersection  of  Daisy  lane  and  Glenn  Mary 
Avenue  and  extends  east  of  this  810  feet.    Two- thirds  of  the  lot  fronting  on 
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Dai^  lane  is  from  eight  to  ten  feet  higher  than  the  street,  and  as  it  runs 
hack  from  the  street  it  ascends  rapidly.  The  other  third  of  the  lot  Is  a 
worked  out  quarry  forty  or  fifty  feet  higher  than  Daisy  lane,  which  It  is. 
impossible  to  ascend  from  the  street,  except  by  means  of  a  ladder.  The  lot 
is  not  available  for  building  purposes.  The  ordinance  directed  the  cost  of 
the  street  to  be  assessed  against  the  property  owners  to  a  depth  of  160  feet. 
The  amount  of  land  against  which  the  cost  is  assessed  under  the  ordinanoe 
is  46,574  square  feet,  or  a  little  more  than  an  acre.  This  ground,  as  shuwn 
by  the  evidence,  is  worth  between  $300  and  $600.  The  Barker  property  i» 
from  ten  to  twelve  feet  lower  than  the  land  which  had  been  laid  out  for 
building  purposes,  and  is  below  the  level  of  the  street  to  such  an  extent  that 
to  fill  it  up  would  be  so  costly  that  it  is  practically  valueless  for  building 
purposes.  The  amount  of  this  lot,  which  is  subject  to  the  lien,  is  61,871 
square  feet,  or  something  over  an  acre  and  a  half,  of  value  from  tdOO  to  $400 
an  acre.  Neither  piece  of  property  is  suited  for  agricultural  purposes  and 
neither  under  the  evidence  has  received  any  Ixjiieflt  from  the  improvement. 
Neither  is  worth  now  the  amount  cf  the  charge "  against  it.  The  circuit 
court,  therefore,  on  final  hearing  dismissed  the  petition  of  the  contractor 
against  the  property  owners  on  the  ground  that  it  was  spoliation  to  enforce 
the  lien,  but  he  entered  judgment  in  favor  of  the  contractor  against  the  city 
for  the  amount  of  the  warrants,  and  from  this  judgment  the  city  and  the 
contractor's  assignee  appeal.  Therein  little  or  no  conflict  in  the  evidence, 
and  on  the  appeal  the  chief  contention  is  that  the  court  ought  at  least  to 
have  charged  some  part  of  the  cost  of  the  improvement  to  the  property,  al- 
though it  might  have  been  improper  to  charge  it  all  to  the  property,  and 
that  no  judgment  should  have  l^een  rendered  against  the  city. 

The  method  of  assessment  by  the  foot  has  been  followed  so  long  and  has 
been  s<3  often  approved  by  this  court  that  it  no  longer  remains  an  open  ques- 
tion. (Prepton  v.  Roberts,  75  Ky.,  570;  Nevin  v.  Roach,  m  Ky.,  492,)  The 
rule  alst)  is  that  while  these  assfssments  rv.*st  upon  the  basis  of  benefits,  or 
presumed  benefits,  to  the  property  assessed,  it  is  not  essential  to  their  validity 
that  actual  enhancement  in  value  or  other  benefits  to  each  owner  should  be 
shown,  the  judgment  of  the  city  council  bt  ing  conclusive  as  tt)  the  propriety 
of  the  improvement.  (Pearson  v.  Zabel,  78  Ky.,  174;  Ludlow  v.  Trustees,  78 
Ky.,  360;  Prtston  v.  Rtidd,  84  Ky.,  INi  Covington  v.  SchulU,  16  Ky.  Law 
Rep.,  831;  Allen  v.  Wood,  20  Ky.  Uiw  Rep.,  61;  Bullitt  v.  Selvage,  30  Ky. 
Law  Rep.,  5^)9. )  On  the  other  hand,  it  Is  held  that  when  owing  co  extraor- 
dinary facts  the  presumption  on  which  the  rule  rests  does  not  apply,  and  to 
force  the  owner  to  make  the  imprt)vement  is  to  confiscate  his  property  with- 
out compen.sation,  this  is  spoliation,  and  will  not  be  enforced.  (Covington  v. 
Southgate,  54  Ky.,  4V)1;  Louisville  v.  Louisville  Rolling  Mill  Co.,  (»  Ky., 
416;  Broadway  Baptist  Church  v.  McAfee,  71  Ky.,  508;  Preston  v.  Rndd,  84 
Ky.,  150;  France  v.  Jacob,  88  Ky.,  532;  James  v.  Louisville,  19  Ky.  Law 
Rep.,  447.)  In  other  wonls,  the  judgment  of  the  legislative  municipal 
authorities  is  held  conclusive  in  all  cases  of  doubt  as  to  these  matters;  but 
where  the  tottil  value  of  the  property  taxed  after  the  improvement  is  made  i* 
less  or  no  more  than  the  cost  of  the  improvement,  there  is  no  room  for  differ- 
ence of  opinion,  that  to  enforce  the  lien  is  to  take  from  the  owner  his  prop- 
erty without  compensiitlon.    In  no  case  decided  by  this  court  has  this  bwn 
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approved ;  and  while  we  are  unwilling  to  extend  the  rule,  it  has  been  so 
often  laid  down  that  it  can  not  now  be  departed  from.  It  may  be  objected 
that  logically  the  rule  should  be  to  reject  all  assessments  in  excess  of  the 
bene:fit8  received  by  the  property  owners,  and  not  to  confine  its  operation  to 
oases  where  the  assessment  equals  the  value  of  the  property  when  improved. 
Biit  in  every  system  of  taxation  exact  equality  of  benefits  among  those  taxed 
is  never  attainable.  The  rule  of  assessment  by  the  foot  is  not' less  arbitrary 
than  the  rule  under  consideration.  In  matters  of  this  sort  there  must  be 
some  settled  rule,  and  it  is  especially  important  that  the  rule  should  be  well 
defined.  The  proper  legislative  authority,  not  the  court,  must  judge  of  the 
propriety  of  the  improvement  and  the  benefits  to  the  abutting  property 
owners.  But  no  department  of  the  government  can  take  the  property  of  the 
citizen  for  public  purposes  without  just  compensation,  and  when  the  entire 
property  is  taken  to  pay  for  a  public  improvement  there  is  no  room  for  a 
presumption  as  to  the  benefits  received,  but  a  case  of  spoliation  is  shown. 

The  proof  here  showing  conclusively  that  the  cost  of  the  improvement  far 
exceeded  the  entire  value  of  the  property  assessed  after  the  improvement  waa 
made,  the  circuit  court  properly  refused  to  enforce  the  lien  upon  the  property. 
But  it  is  insisted  that,  as  under  section  2884,  Kentucky  Statutes,  the  court  is 
authorized  to  make  all  corrections,  rules  and  orders  to  do  justice  to  all 
parties  concerned,  it  should  at  least  have  enforced  the  warrants  to  some  ex- 
tent against  the  property,  although  the  whole  amount  was  not  enforceable. 
The  difficulty  with  this  is  that  we  have  nothing  to  guide  us,  and  that  to 
enter  any  judgment  against  the  property  owner  would  be  simply  an  arbitrary 
guess.  The  proof  is  that  the  property  received  no  benefit  at  all  from  the  inv- 
provement.  The  testimony  to  this  effect  by  the  witnesses  is  supported  by  the 
facts  shown  in  the  reconl.  We  can  not  take  away  from  the  citizen  his  prop- 
erty without  proof  warranting  the  judgiueht. 

When  the  assessment  is  enforced  on  the  ground  that  the  judgment  of  the 
legislative  authorities  is  conclusive  of  the  question  of  benefits,  the  judgment 
of  the  court  is  based  upon  the  decision  of  the  legislative  body  fixing  the 
boundary  on  which  the  bunlen  of  the  special  tax  shall  fall.  But  when  the 
decision  of  the  legislative  authorities  is  rejected  for  the  reason  that  a  case  of 
spoliation  is  established,  the  court  has  nothing  to  guide  it  in  determining 
how  far  the  proix^rty  of  the  citizen  is  taken  for  public  puri)oses  without  just 
compensation,  except  the  proof  in  the  case;  and  there  can  be  no  judgment 
gainst  the  citizen  unless  the  evidence  is  sufiicient  to  enable  the  court  to 
reach  a  conclusion  intelligently.  The  party  on  whom  the  burden  of  proof 
rests  must  make  out  his  ciise.  Without  proof  the  chancellor  can  not  assume 
there  were  benefits  to  a  certain  extent,  and  guess  at  the  amount.  The  proof 
here  being  to  the  effect  that  the  property  was  not  benefited  by  the  improve- 
ment and  there  being  practically  no  contrary  evidence,  the  chancellor  refused 
to  enter  any  judgment  tbgainst  the  property  holders,  and  under  the  evidence 
we  can  not  disturb  his  conclusion  on  the  facts.  If  the  case  had  been  pre- 
pared to  present  this  matter,  or  even  if  a  motion  has  been  made  for  leave  to 
take  further  proof  on  the  subject,  a  different  question  would  be  presenteil. 

It  remains  to  consider  the  propriety  of  the  judgment  against  the  city.  Sec- 
tion 2834,  Kentucky  Statutes,  provides:  '*And  in  no  event,  if  such  improve- 
ment be  made  as  is  provided  for,  either  by  ordinance  or  contract,  shall  the 
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city  be  liable  for  such  improvement  without  the  right  to  enforce  it  against 
the  property  receiving  the  benefit  thereof. ' ' 

It  is  settled,  however,  that  this  statute  does  not  apply  to  cases  In  which 
the  city  has  no  power  to  make  the  improvement  at  the  cost  of  the  owners  of 
adjacent  property,  and  that  where  the  city  has  complete  authority  to  con- 
tract for  the  work,  but  no  authority  to  make  a  charge  on  the  abutting  prop- 
f^rty,  it  is  liable  to  the  contractor  for  the  price  of  his  work.  (Caldwell  v. 
Bupert,  78  Ky.,  179;  Louisville  v.  Nevin,  78  Ky.,  549;  Craycraft  v.  Selvage, 
78 Ky.,  696;  Louisville  v.  Leatherman,  99  Ky.,  218;  Gosnell  v.  Louisville,  104 
Ky. ,  212. )  The  contract  under  which  the  work  was  done,  however,  contains 
these  words:  ^'It  is  further  agreed  by  the  contractor  that  for  the  contract 
price  or  cost  of  all  work  mentioned  above,  or  required  to  be  done  by  him 
under  any  of  the  provisions  of  this  contract,  he  will  look  alone  to  the  lot 
owners  or  the  property  described  in  the  ordinance  aforesaid,  and  that  in  no 
event  shall  he  be  entitled  to  recover  any  part  thereof  from  the  city  of  Louis- 
ville. ' ' 

The  learned  counsel  for  the  city  earnestly  maintains  that  the  contractor  is 
bound  by  his  contract,  and  that  having  agreed  not  to  look  to  the  city,  he 
can  not  recover  against  it.  A  number  of  authorities  from  other  States  are 
relied  on  as  sustaining  this  position.  But  the  contract  was  made  under  the 
statute,  and  must  be  read  in  connection  with  it.  The  language  of  the  con- 
tract is  certainly  no  stronger  than  the  language  of  the  statute.  Its  natural 
construction  is  that  it  conveys  the  same  idea  as  the  statute.  The  rule  is  that 
if  a  contract  is  capable  of  two  constructions,  by  one  of  which  it  is  Illegal* 
and  by  the  other  it  is  legal,  that  construction  will  be  preferred  which  makes 
the  contract  legal.  The  city  has*  authority  to  contract  for  the  ooDstruction 
of  streets.  It  has  also  authority  in  certain  cases  to  contract  for  their  con- 
struction at  the  cost  of  the  abutting  property.  If  the  rule  is  that  the  city  is 
responsible  to  the  contractor  where  it  is  held  that  the  city  had  no  authority 
to  contract  for  construction  of  the  street  at  the  cost  of  the  abutting  property, 
then  the  contractor  in  making  his  bid  will  not  take  into  consideration  un- 
certainty of  pay  as  an  element  in  fixing  the  price  at  which,  he  will  do  the 
work.  But  if  the  rule  is  that  only  the  property  owner  is  to  be  looked  to, 
and  that  the  contractor  will  get  no  pay  for  his  work  where  the  city  had  no 
authority  to  contract  for  the  Improvement  at  his  cost,  then  the  contractor 
in  undertaking  the  work  and  fixing  the  price  must  take  this  uncertaintj 
into  considera  ion,  and  add  to  the  price  he  would  otherwise  charge  a  sum 
sufficient  to  cover  the  risk  of  nonpayment  of  the  claim.  An  additional  bur" 
den  will,  therefore,  bs  laid  upon  the  property  owner,  for  In  case  he  Is  held 
liable  he  will  have  to  pay  not  only  the  fair  cost  of  the  improvement,  but  an 
additlonfll  sum  to  cover  the  risk  of  the  contract.  The  legislature  aimed  to 
avoid  p  aoing  this  burden  on  the  property  holder,  and  so  made  the  city  liable 
in  this  contingency,  for  it  re-enacted  the  present  statute  with  the  construc- 
tion which  this  court  had  place<i  upon  it.  When  the  legislature  has  placed 
the  burden  upon  the  city  to  avoid  injustice  to  the  property  holder  as  well  as 
the  contractor,  the  city  can  not  by  contract  relieve  Itself  from  the  liability 
thus  imposed  upon  it  by  law,  and  if  the  contract  before  u«  required  such  s 
construction  we  should  ix*  compelled  to  hold  it  contrary  to  the  policy  of  th«» 
statute,  and  not  enforceable.  The  authorities  relied  on  from  other  Stat*>s 
an»,  therefore,  inapplicable. 

Judgment  affirmed. 

Judge  Barker  not  sitting. 
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HOFF,  By,  &c.  v.  HAHN. 

(Filed  April  38,  1908— Not  to  be  reported. )' 

Negligence— In  this  action  against  appellee  to  recover  damages  for  Injuries 
to  a  child  five  years  old  from  being  run  over  by  a  wagon  in  a  street,  alleged 
to  have  resulted  from  negligence  of  appellee's  driver,  the  court  prox)erly  per« 
«mptorily  instructed  the  jury  to  find  for  the  defendant  as  the  evidence  fails 
to  show  that  the  driver  was  guilty  of  any  negligence  or  neglected  any  pre- 
caution  to  avoid  the  injury. 

Aubrey  Barbour  for  appellants. 

S.  C.  Bailey  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Walter  Hoff,  an  infant  five  years  old,  by  his  father  as  next 
friend,  brought  this  suit  to  recover  of  the  defendant  for  personal  injurieii 
received  by  the  child  from  being  run  over  by  a  horse  and  wagon  belonging 
to  appellee.  At  the  conclusion  of  the  evidence  the  court  instructed  the  jury 
peremptorily  to  find  for  the  defendant.  The  proof  shows  that  appellee  is  a 
butcher,  and  the  wagon  referred  to  was  driven  by  his  servant  delivering  meat 
to  his  customers.  The  little  boy  was  playing  with  some  children  in  a  lot 
•and  ran  out  into  the  street  to  the  street  car  track.  'He  then  returned  In  a 
run  to  the  curb,  then  turned  and  ran  back  toward  the  street  car  track,  and 
as  he  got  about  four  or  five  feet  from  the  curb  was  struck  by  the  horse  and 
knocked  down.  There  were  two  tracks  in  the  street  of  the  street  car  com* 
pany.  The  wheels  of  the  wagon  were  not  more  than  two  or  three  feet  from 
the  curb.  The  horse  was  moving  in  a  slow  trot,  and  from  the  evidence  thero 
oould  not  have  been  much  difference  in  his  speed  and  that  of  the  child  as  he 
ran  out  from  the  curb.  We  see  nothing  in  the  evidence  to  indicate  that  the 
driver  should  have  anticipated  that  the  child  would  run  immediately  back 
into  the  street  after  reaching  the  curb ;  and  from  the  nearness  of  the  wagou 
to  the  curb  it  is  evident  that  the  driver  was  without  power  to  avert  the  dan- 
ger after  the  little  fellow  left  the  curb  and  started  back  into  the  street.  To 
hold  the  driver  of  vehicles  responsible  for  accidents  under  such  circumstances 
would  be  to  impose  upon  them  more  than  ordinary  care,  and  in  fact  to  make 
them  responsible  for  injuries  to  children  which  could  not  be  averted  except 
by  driving  at  a  very  slow  gait.  The  accident  did  not  occur  at  a  public  cross- 
ing.  The  speed  of  the  wckgon  was  usual,  and  from  the  facts  shown  by  other 
witnesses,  who  saw  the  occurrence,  we  are  satisfied  the  little  boy  ran  oat 
just  in  front  of  the  horse,  and  that  the  injury  to  him  was  not  due  to  want  ot 
ordinary  care  on  the  part  of  the  driver.  It  is  true  that  persons  driving 
vehicles  upon  the  street  must  keep  a  lookout  and  use  ordinary  care  to  avoid 
injury  to  those  upon  the  street.  It  is  also  true  that  a  child  five  years  old  is 
not  chargeable  with  contributory  negligence.  But  conceding  all  this  to 
warrant  a  recovery',  there  must  be  evidence  sufficient  to  show  negligence  on 
the  part  of  the  driver  bringing  about  the  injury.  This  did  not  appear,  and 
the  court  properly  instructed  the  jury  to  find  for  the  defendant,  for  the 
•drivers  of  vehicles  are  not  responsible  for  inevitable  accidents. 

Judgment  affirmed. 
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WAR  FORD,  &c.  V.  TEMPLE. 

(Filed  April  38,  1903— Not  to  be  reported.) 

Bills  and  notes — Pleadings — Premature  judgment — Appellee  brought  this 
action  to  recover  upon  two  notes  executed  by  appellants  as  trustees  of  a 
school  district.  The  notes  recite  that  they,  as  trustees,  promise  to  pay  sam& 
with  interest,  and  they  further  recite  that  the  not^s  are  for  money  borrowed 
to  build  a  schoolhouse  In  the  district.  Personal  judgment  was  prayed  for" 
Appellants  filed  a  demurrer  to  the  petition,  but  without  disposing  of  it  the- 
lower  court  gave  a  personal  judgment  against  appellants.  At  the  next  tenn 
appellees  moved  to  set  aside  the  judgment  and  permit  them  to  file  an  an- 
swer as  the  judgment  was  premature.  In  the  answer  they  alleged  that  the- 
words  "we  or  either  of  us- promise"  were  insert4»(l  in  the  notes  by  mistake. 
It  also  alleged  that  the  money  was  used  in  building  the  schoolhouse.  The- 
court  overruled  their  motion  and  they  have  appealed.  Held — That  the  ooort- 
erred  in  rendering  judgment  tigainst  appellants  before  disposing  of  their  de- 
murrer. The  answer  should  have  been  filed,  and  appellee  wa«  not  entitled 
to  a  personal  judgment  as  the  notes  clearly  expressed  the  fact  that  they  were^ 
the  obligations  of  the  district  and  no  personal  liability  was -assumed  by  the^ 
trustees. 

Oliver  &  Oliver  for  appellants. 

Moss  &  Moss  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  Adam  Temple,  sought  in  this  action  to  make  the  appellants^ 
T.  W.  Warford  and  L.  F.  Green,  personally  responsible  for  the  debts  evi- 
denced by  the  following  obligations : 

"February  26,  1896. 

"Twelve  months  after  date  we,  or  either  of  us,  trustees  of  district  No.  6, 
white,  of  McCracken  county,  Kentucky,  promise  to  pay  to  the  order  of  Adam 
Temple  the  sum  of  tllO,  without  interest  until  after  maturity,  it  being 
money  borrowed  of  said  Temple  to  build  a  schoolhouse  in  said  district  No.  6. 

"T.  W.  WARFORD,    ^ 
"L,  F.  GREEN, 

"Trustees." 

"February  21,  1896. 
"Twenty -four   months  after  date  we,  or  either  of  us,  the  trustees  of  white- 
school  district  No.  6,  McCracken  county,  Kentucky,  promise  togxiay  to  the 
order  of  Adam  Temple  the  sum  of  1120  for  value  received,  without  interest 
until  after  maturity,  it  being  money   this  day  borrowed  of  said  Temple  to 

build  schoolhouse  in  said  district  No.  6. 

"T.  W.  WARFORD. 

"L.  F.  GREEN, 

"Trustees." 

He  alleges  in  his  petition  that  appellants  were  the  [trustees*of^*common 
school  dlFtrict  No.  6,  and  that  it  had  been  legally  determined  that  a  school- 
house  should  l)e  erected  and  furnished;  that  there  was  ^not  [enough  money 
under  the  control  of  the  defendants,  as  trustees,  for  this  [purpose,  and  that 
they  borrowed  and  used  the  money  for  which  the  notes  were'execut^ni  for  the 
purpose  of  erecting  and  furnishing  a  schoolhouse;  that  it. was  [their  [duty  as 
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'trustees  to  levy  and  have  collected  a  tax  sufficient  to  have  paid  or  discharged 
these  notes,  but  that  they  had  failed  and  refused  to  do  so,  and  charges  that 
in  consequence  of  such  dereliction  on  their  part  they  were  personally  bound 
to  him  for  the  money  so  borrowed,  and  asked  a  personal  judgment  therefor 
-and  for  all  proper  relief. 

The  defendants  filed  a  general  demurrer  to  plaintiff's  petition,  which  was 
not  acted  upon,  but  it  was  adjudged  that  plaintiff's  petition  be  taken  for 
tx>itfessed,  and  personal  judgments  were  rendered  against  each  of  the  defend- 
ants on  both  of  the  obligations  at  the  May  term,  1901,  of  the  McCracken  Cir- 
-ouit  Court.  At  the  following  September  term  of  the  court  the  defendants 
moved  the  c«urt  to  set  aside  the  judgment  on  the  ground  that  it  was  prema- 
turely entered  under  section  617  of  the  Civil  Cotle.  And  at  the  same  time 
they  tendered  and  offered  to  file  their  answer,  in  which  they  allege  in  sub- 
stance that  they  were  the  trustees  of  common  school  district  No.  tt;  that  the 
county  superintendent  had  notified  them  that  the  schoolhouse  had  been  con- 
demned, and  that  the  furniture  therein  was  insufficient ;  that  there  were  no 
lunds  in  their  hands  available  for  erecting  a  new  schoolhouse  or  making 
necessary  repairs,  and  that  the  money  for  which  the  notes  sued  on  were  exe- 
Kjuted  was  borrowed  for  the  use  and  benefit  of  the  district  pursuant  to  the 
authority  conferred  upon  them  by  section  4440  of  the  statutes;  that  with  full 
knowledge  of  the  facts  plaintifiF  loaned  to  them  the  money  as  school  trustees, 
and  not  in  their  individual  capacity;  that  in  the  year  1898  they  levied  a 
t^apitation  tax  on  each  white  male  citizen  in  the  district  over  twenty -one  years 
t)f  age  of  II  and  an  ad  valorem  tax  of  36  cents  on  each  1100  worth  of  property 
for  four  years;  and  that  as  long  as  they  were  trustees  of  the  district  the  tax 
so  levied  was  collected  and  applied  to  the  erection  and  equipping  of  the 
schoolhouse  for  the  district;  that  their  terms  as  trustees  expired  in  the  year 
1897,  and  they  were  not  trustees  for  the  years  1898,  1899  or  1900,  but  that  at 
the  date  on  which  their  answer  was  filed  they  were  again  in  office  and  would 
make  every  effort  to  collect  the  money  to  pay  the  plaintiff's  debt.  They  also 
-charge  that  the  words,  •*we,  or  either  of  us,  promise  to  pay,'*  were  inserted 
in  the  note  by  mistake  and  oversight  of  the  draughtsman,  and  that  it  was 
never  intended  or  understood,  either  by  them  or  by  the  plaintiff,  that  they 
were  in  any  event  to  be  personally  bound  therefor;  but  that  they  were  exe- 
<Mited  and  accepted  as  the  obligations  of  the  common  school  district.  The 
motion  of  defendants  to  vacate  the  judgment  and  file  their  answer  were  both 
-overruled,  and  they  have  appealed. 

The  judgment  of  the  lower  court  must  be  reversed  for  two  reasons :  First, 
it  was  erroneous  for  the  trial  court  to  have  rendered  a  judgment  by  default 
•  against  a  defendant  who  had  filed  a  demurrer  to  the  petition  and  which  re- 
mained undisposed  of.    (Black  on  Judgments,  volume  1,  section  86;  En.  PL 
A   Pr.,    volume  6,    page  80;  Qrady  v.    Prewitt,   28  Ky.    Law   Rep.,   606.) 
.  Besides,  it  seems  to  us  that  the  language  of  the  obligations  sued  on  conclu- 
sively shows  that  the  makers  did  not  intend  to  promise  in  their  individual 
-capacity.    They  show  that  the  money  was  to  be  expended  in  the  erection  of 
a  schoolhouse  for  the  district,  and  the  promise,  both  in  the  body  of  the  in- 
struments and  in  their  signature  thereto,  is  in  their  official  capacity.    It  is 
•difficult  to  understand  how  they  could  have  used  more  explicit  language. 
3ut  even  if  we  are  mistaken  in  this  construction  of  the  language  employed, 
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there  can  be  no  doubt  that  the  answer  tendered  by  the  defendahts  set  out  a 
complete  and  valid  defense  thereto/  and  one  that  Is  not  at  all  Inconsistent 
with  the  rational  interpretation  of  the  note.  We  are  supported  in  this  con- 
clusion by  Towell  v.  Dodd,  66  Ky. ,  58,  and  the  authorities  there  cited.  In 
Pack,  &c.  V.  White,  78  Ky.,  248,  White  sued  Pack,  &c.,  upon  an  obligation 
which  reads  as  follows:  "Twelve  months  after  date  we,  the  directors  of  the 
Big  Eagle  and  Harrison  County  Turnpike  Co.,  promise  to  pay  to  the  order  of 
Mr&  Mary  E.  White  the  sum  of  $1,500  for  value  received,  negotiable  and  pay- 
able without  defalcation  or  discount  at  the  Branch  Bank  of  the  Farmer's 
Bank  at  Georgetown,  with  interest  at  the  rate  of  8  iier  cent,  from  date  until 
paid." 

The  notes  were  signed  by  the  defendants  as  individuals.  In  that  case  the 
defendants  were  held  liable  as  individuals,  the  court  saying:  "There  is 
nothing  on  the  face  of  the  i>aper  showing  that  the  money  was  to  be  applied 
for  the  benefit  of  the  corporation,  or  to  discharge  a  debt  due  by  it.  The  cor- 
porate name  embodied  in  a  note  may  imply  that  the  corporation  was  interr 
ested  in  some  manner  in  the  consideration,  but  to  make  it  liable  on  the 
obligation  it  must  be  averred  and  proven  that  it  was  executed  and  received 
as  the  obligation  of  the  company,  and  by  mutual  mistake  the  parties  failed 
to  use  language  creating  the  liability.  This  i)s  the  proper  test  in  determin- 
ing the  liability  of  the  parties  upon  the  face  of  an  instrument  like  this.'* 

The  notes  sued  on  show  on  their  face  that  the  money  borrowed  was  to  he 
used  to  build  a  schoolhouse  for  the  benefit  of  the  district,  and  it  appears 
from  the  averments,  both  of  the  petition  and  answer,  that  the  plaintiff  knew 
the  purpose  for  which  the  money  was  borrowed,  and  that  it  had  been  so  ap- 
plied. Under  section  4440  of  the  Kentucky  Statutes  appellants  were  not 
only  authorized  to  borrow  money  to  build  or  repair  the  district  schoolhouse 
after  its  condemnation  by  the  county  superintendent,  but  were  liable  to  be 
indicted  and  fined  for  failing  to  do  so.  But  for  the  use  of  the  words  ''we, 
or  either  of  us, ' '  in  the  obligations  sued  on  the  demurrer  filed  by  the  de- 
fendants should  have  been  sustained,  and  in  the  answer  tendered  by  them  it 
Is  plead  that  these  words  were  used  by  mistake  of  the  draughtsman.  With 
this  correction,  we  think  that  the  pleadings  conclusively  show  that  it  was 
understood  by  lK)th  parties  that  the  obligation  was  that  of  the  district,  and 
not  of  the  individual  defendants. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


McDowell,  &c.  v.  mcDow^ell,  &c. 

(Filed  April  28,  1903— Not  to  be  reportetL  ) 

Cancellation  of  conveyance— M.  owned  a  farm  and  he  and  his  wife  being^ 
old  and  needing  attention,  made  a  deed  conveying  the  land  to  his  son  and 
the  wife  of  M. ,  in  consideration  that  the  son  would  care  for  both  of  them 
during  their  lives.  After  several  months  both  parties  became  dissatisfied 
with  the  arrangement  and  the  son  agreed  to  reconvey  the  proyWty^Ut  before 
the  deed  could  be  made  M.  shot  himself.  Afterwards  his  widow  and  a 
daughter  brought  this  suit  to  cancel  the  deed.  The  lower  court  granted  the 
relief  prayed  for,  and  this  appeal  is  prosecuted.    Held — That  this  court'  is  dls- 
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posed  to  give  some  weight  to  the  finding  of  the  chancellor,  and  it  seems  to 
be  a  fair  and  equitable  adjustment  of  the  trouble,  and  will  not,  therefore,  be 
disturbed. 

Nat  W.  Halstead  for  appellants. 
Twyman  &  Handley  for  appellees. 
Appeal  from  Larue  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Peter  McDowell  owned  a  farm  in  Larue  county  worth  about  14,000.  He 
had  two  children,  Alonzo  McDowell  and  Sarah  Sowers.  He  had  been  twice 
married.  The  children  were  by  his  first  wife.  He  was  quite  advanced  in 
years;  his  wife,  who  was  some  sixty  odd  years  of  age,  was  addicted  to  the 
morphine  habit,  and  by  reason  of  his  feebleness  and  her  habits,  in  January; 
1899,  they  made  a  deed  to  the  farm  to  his  son,  Alonzo  McDowell,  and  wife  in 
consideration  that  they  would  furnish  them  a  home  and  take  care  of  them 
as  long  as  they  lived.  He  put  an  addition  to  his  house  and  they  luoved  over. 
In  the  following  spring  the  old  lady  became  somewhat  dissatisfied,  and  there 
is  some  proof  that  later  the  old  gentleman  also  complained.  In  April,  1900, 
neither  party  being  pleased  with  the  arrangement,  it  was  agreed  between 
them  mutually  that  Alonzo  McDowell  and  his  wife  would  deed  back  the 
farm  of  his  father,  and  the  father  would  pay  him  $200  for  board  up  to  that 
time.  The  ^deed  would  have  been  made,  but  Mrs.  McDowell  was  sick  and 
could  not  acknowledge  it.  On  the  following  Monday  the  old  people  arranged 
to  return  home,  and  on  Sunday  night  Peter  McDowell  shot  himself.  Two 
weeks  after  this  the  widow  left  Alonzo's  house,  and  a  few  days  later  she  and 
Sarah  Sowers  and  the  latter's  husband  filed  this  suit  to  cancel  the  deed.  On 
final  hearing  the  circuit  court  cancelle<l  the  deed,  and  Alonzo  McDowell  ap- 
peals. 

Our  rule  is  to  give  considerable  weight  to  the  chancellor's  finding  on  ques- 
tions of  this  sort,  for  the  reason  that  the  chancellor  is  on  the  ground  and  his 
conclusions  of  fact  in  the  exerci.se  of  his  discretion  should  not  be  disturbed 
in  me^tters  of  doubt.  We  attach  no  importance  to  the  proof  for  appellees,  that 
the  deed  was  obtained  from  Mrs.  McDowell  when  she  was  under  the  influ- 
ence of  opium.  On  the  contrary,  we  are  satisfied  from  all  the  circumstances 
the  contract  was  delibemtely  and  fairly  made.  We  are  also  satisfied  that 
Alonzo  McDowell  in  making  the  contract  was  prompted  by  the  motive  of  ad- 
vancing his  father's  happiness  in  his  declining  years,  and  that  he  was  largely 
actuated  by  the  saiue  motive  in  agreeing  to  rescind  the  contract.  We  are 
also  satisfied  from  the  proof  that  he  and  his  wife  tried  in  g(x)d  faith  to  carry 
out  their  contract.  But  still  the  fact  remains  that  after  fifteen  months'  trial 
neither  party  to  this  contract  was  satisfied  with  it,  and  both  were  willing  for 
it  to  terminate.  From  this  fact,  and  all  the  circumstances  shown  by  the 
evidence,  we  are  constrained  to  the  conclusion  that  the  home  at  Alonzo  Mc- 
Dowell's, by  reason  of  the  old  lady's  unfortunate  habits  and  some  other  facts 
not  necessary  to  be  mentioned,  had  l)ecome  such  as  the  contract  did  not  con- 
template, and  both  parties  realized  that  their  happiness  depended  on  a  re- 
scission of  it.  The  purp<ise  of  the  arrangement  was  to  give  the  old  people  a 
home.  There  can  be  no  real  home  when  the  spirit  of  peace  has  departed  and 
unkindness  takes  its  place.     The  agreement  of  the  parties  to  rescind  the  con- 


2272  HUFF,  &C,  V.  MINIARD,  &0. 

tract  Is  conclusive  oonflrmatlon  of  the  proof  for  appellees  as  to  the  state  of 
feeling  then  existing  lietween  the  parties,  and  under  this  state  of  feeling  the 
best  thing  for  them  was  to  terminate  the  arrangement.  Such  a  state  of  feel- 
ing was  sufficient  reason  for  rescinding  the  conveyance. 

The  court  left  appellant  in  possession  of  the  rents  of  the  property  during 
the  time  he  held  it.  It  also  left  him  in  possession  cf  a  mule  worth  about 
1100  and  the  wheat  drill.  It  seems  to  us  that  these  were  sufficient  compensa- 
tion for  what  he  was  out  in  the  way  of  bearding  the  old  people,  and  on  the 
whole  case  we  see  no  reason  for  disturbing  the  chancellor's  judgment. 
Equality  Is  equity;  after  the  son  is  paid  for  the  board  furnished  the  father 
and  his  wife  substantial  justice  is  done  as  between  the  son  and  daughter 
when  the  estate  is  equally  dividetl  between  them,  after  setting  apart 
to  the  widow  her  share  under  the  law.  It  is  true  the  judgment  complained 
of  gives  the  widow  less  than  she  would  have  got  under  the  deed,  but  this  is 
of  her  own  seeking,  aiffi  of  It  she  does  not  complain.  Wq  see  nothing  in  the 
record  to  indicate  that  she  is  not  competent  to  manage  her  own  affairs  and 
make  an  election  for  herself.  In  excluding  the  deposition  of  Mrs.  Bell  Mc- 
Dowell the  circuit  court  followed  Covington  v.  Geyler,  98  Ky. ,  275,  and  this 
ruling  was  not  prejudicial  to  appellant,  for  the  reason  that  there  was 
nothing  new  in  her  testimony  and  the  admission  of  her  deposition  could  not 
have  affected  the  result. 

Judgment  affirmed. 
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(Filed  April  28,  1903— Not  to  be  reported. ) 

Title — Patents — Evidence — ^This  action  was  instituted  by  appellees  to  re- 
cover of  appellants  logs  cut  from  a  100-acre  tract  of  land  alleged  to  be  of  the 
value  uf  $408.  Appellees  claim  title  to  said  liand  under  deed  made  to  them 
by  A.,  who  claims  to  be  the  patentee,  while  appellants  claim  same  from  B., 
the  father  of  A.,  and  who  made  the  survey  and  obtained  the  patent  in  his 
own  name  and  under  whom  appellants  claim 'as^heirs  of  a  vendee  by  regular 
conveyances  from  B.  A.  claims  that  B.  had  the  survey  made  for  him,'  and 
the  patent  was  made  to  the  father,  instead  of  the  son  by  mistalce. '  The  pre- 
sumption is  that  the  survey  and  patent  were  made  in  the  name  of  the  father, 
as  they  show  on  their  faces,  and  the  testimony  of  the  son  after  the  death  of 
the  father,  and  after  the  son  had  assigned  his  interest,  as  to  the  declarations 
of  the  father  is  incompetent.  After  possession  held  under  title  from  B. ,  since 
1844,  appellant's  title  will  not  be  disturbed,  and  appellees  are  entitled  to  re- 
cover nothing  from  them.  The  proof  in  the  record  is  sufficient  that  the  100- 
acre  survey  in  controversy  was  included  in  the  general  description  of  a  lai^ 
body  of  land  conveyed  by  B. 

Jas.  H.  Jeffries  and  Wm.  Lewis  for  appellants. 

H.  C.  Faulkner  for  appellees. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  December  4,  1844,  William  Turner,  of  Harlan  county,  made  a  survey  of 
100  acres  of  land,  which  was  carried  Into  grant  on  July  2,  1846.  The  surv^ 
describes  the  land  as  lying  in  Harlan  county  on  Turner's  creek  of  Creaky 
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Fork.  On  March  8,  1867,  William  Turner  and  John  S.  Turner  by  deed  con- 
veyed to  Robert  Turner  "a  certain  farm,  composed  of  various  tractis  of  land 
situated  In  the  county  and  State  aforesaid,  consisting  of  about  700  acres, 
beginning  on  a  sycamore  standing  on  the  south  bank  of  the  Creasy  river; 
thence  running  so  as  to  include  all  the  various  tracts  of  land  owned  by  the 
£aid  William  Turner  and  John  S.  Turner  on  both  sides  of  said  Creasy  river. " 
Eli  Huflf,  the  ancestor  of  appellants,  got  the  land  from  Robert  Turner  or  his 
heirs,  who  made  him  a  deed  for  it.  Eli  Huff  lived  on  the  farm  for  a  number 
of  years,  and  finding  that  the  100-acre  survey  above  referred  to  did  not  adjoin 
the  other  land,  took  out  a  patent  for  the  int<»rvening  land,  so  as  to  get  all 
his  land  in  one  boundary.  After  this  he  died  in  the  year  18M8,  leaving  appel- 
lants in  i)os.session  as  his  heirs  at  law. 

William  Turner  had  a  son  named  William  Turner,  who  in  1844  was  some 
live  or  ten  years  old,  and  this  son,  on  September  14,  1805,  for  an  alleged  con- 
sideration of  H60,  conveyed  the  hundred  acres  above  referred  to  to  appellee, 
•John  B.  Miniard.  The  real  consideration  of  the  deed  was  130.  And  it  was 
not  recorded  until  March  25,  1899.  On  March  20,  1899,  Miniard  and  John  M. 
Bailey,  to  whom  he  had  conveyed  an  interest  in  the  land,  instituted  this 
action  to  recover  for  136  poplar  logs  cut  by  appellants  from  the  land,  alleged 
to  be  of  value  $408.  On  the  trial  of  the  case  the  court  fixed  the  value  of  the 
logs  at  1222.41,  and  entered  a  judgment  to  the  effect  that  the  plaintiffs  had 
shown  themselves  to  have  the  better  right  to  the  land  from  which  the  timber 
In  controversy  was  cut,  and  it  was,  therefore,  adjudged  that  the  plaintiffs  re- 
cover of  the  defendants  the  value  of  the  timber,  1222.41,  and  their  costs. 

It  is  insisted  for  appellees  that  as  there  was  no  demand  made  on  the  court 
for  a  separation  of  the  conclusions  of  law  from  the  findings  of  fact,  the  judg- 
ment of  the  courl  on  all  questions  raised  by  the  pleadings  must  be  treated  as 
the  verdict  of  a  properly  Instructed  jury.  This  is  true,  but  the  judgment  of 
the  court  is  in  substance  a  finding  of .  fact  in  favor  of  the  plaintiffs'  title, 
And  it  is  Insisted  for  appellant  that  this,  finding  i»  palpably  against  the  evi- 
dence. 

The  only  ground  upon  which  William  Turner,  Jr. ,  who  made  the  deed  to 
Miniard  in  March,  1895,  claimed  title  to.  the  land  was  that  his  father,  William 
Turner,  Sr. ,  made  the  survey  and  obtiUned  the  grant  in  his  name  and  for 
him.  The  proof  shows  that  William  Turner,  Jr.,  was  about  ten  years  old  at 
the  time  this  survey  was  made,  if  we  take  his  statement  as  to  his  age;  or 
some  five  years  younger,  if  we  fix  his  age  by  that  of  another  man,  who,  he 
says,  was  older  than  he.  The  surveyor  who  made  the  survey  says  that  it 
was  made  by  William  Turner,  the  father.  There  Is  nothing  in  the  record  of 
the  survey  or  patent  to  Indicate  that  it  was  made  in  the  name  of  William 
Turner,  Jr.  The  presumption  is  that  the  William  Turner  therein  named  is 
the  William  Turner  who  had  the  survey  made  and  obtained  the  patent.  This 
legal  presumption,  after  the  lapse  of  half  a  century  and  the  death  of  all  the 
parties,  can  not  be  overthrown  but  by  the  clearest  evidence.  The  only  proof 
to  sustain  the  conclusion  of  the  circuit  court  are  some  alleged  declarations 
of  William  Turner  proved  by  William  Turner,  Jr.,  and  the  father  of  plaintiff 
Miniard,  to  the  effect  that  he  intended  the  land  for  William  Turner,  Jr. ,  and 
had  the  survey  made  and  the  patent  issued  in  his  name,  but  this  evidence, 
flo  far  as  testified  to  by  William  Turner,  Jr. ,  is  incompetent,  as  he  can  no 
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testify  for  himself  as  to  t'.ie  declarations  of  his  father,  and  by  the  provisions 
of  the  Code  his  competency  In  this  respect  is  not  affected  by  his  assignment 
of  his  interest  in  the  land  to  another;  and  waiving  this,  we  are  clearly  of 
the  opinion  that  such  evidence  can  not  overturn  the  record  after  the  death  of 
all  the  parties  under  the  circumstances  shown  in  the  case.  William  Turner, 
Jr. ,  asserted  no  right  to  the  land  in  the  lifetime  of  his  father,  or  Robert 
Turner,  his  vendee,  or  Kli  Huflf,  who  bought  the  land  when  it  was  sold  to 
settle  the  est-iite  of  Robert  Turner.  In  fact,  so  far  as  appears,  for  something 
over  thirty  years,  he  acquiescetl  in  the  claim  of  Huff  and  Robert  Turner  to 
this  land,  and  in  18tt5  he  conveyed  away  to  Miniard  the  tract  for  $30,  putting 
in  the  deed  an  alleged  consideration  of  1450. 

The  land  has  valmible  timber  upon  it,  and  his  sale  of  It  for  130  Is  in  keep- 
ing with  his  previous  conduct  showing  that  he  had  no  title  to  It,  If  the 
title  to  land  could  be  destroyed  by  such  proof  no  confidence  could  be  placed 
in  record  titles.  A  question  is  also  made  as  to  whether  the  deed  from  Wil- 
Ham  Turner  to  Robert  Turner  coveretl  this  100-acre  survey.  The  purpose  of 
the  deed  on  its  face  was  to  convey  all  the  land  of  William  Turner  on  Creasy 
Fork.  Neither  William  Turner,  nor  any  of  his  children,  have  set  up  any 
claim  to  the  land.  The  claim  of  William  Turner,  Jr.,  Is  not  made  as  the 
heir  of  his  father,  but  on  the  Idea  that  he  was  the  patentee.  If  this  body  of 
land  had  not  at  the  time  been  understood  to  be  Included  In  the  deed  which 
William  Turner  made,  It  Is  Incredible  that  none  of  the  parties  in  interest 
should  have  set  up  claim  to  it  or  looked  after  it.  The  acquiescence  in  Huff's 
claim  of  the  land  for  so  many  years,  and  until  after  his  death,  as  w^ell  as  the 
death  of  William  and  Robert  Turner,  is  a  practical  construction  of  the  deed 
which  ctin  not  now  be  disregarded. 

On  the  admitted  facts  the  judgment  of  the  circuit  court  Is  not  sustained 
by  sufficient  evidence,  and  It  Is,  therefore,  reversed  and  the  cause  remanded 
with  directions  to  grant  appellant  a  new  trial. 


BEDFORD-BOWLING  GREEN  STONE  CO. ,  &c.  v.  OMAN,  &c. 

(Filed  April  28,  1908.) 

Contracts— Leases — Common  carrier — Conveyances — The  original  vendors 
of  the  appellant,  Bedford-Bowling  Green  Stone  Co.  and  John  Oman  owned 
or  leased  the  land  or  privilege  of  quarrying  valuable  cutting  stone  from 
same,  and  In  order  to  facilitate  the  transportation  of  stone  and  necessary 
machinery  to  and  from  the  quarries,  built  a  switch  railroad  about  three  and 
one  half  miles  in  length  to  connect  with  the  L.  &  N.  R.  R.  Co.,  and  made  a 
transportation  contract  with  It.  Subsequently  it  was  agreed  that  the  said 
railroad  company  should  operate,  control  and  keep  said  switch  road  and  fur- 
nish transportation  for  the  stone  company.  Appellee  Oman  subsequently 
became  the  purchaser  of  a  one-third  Interest  in  the  quarries  at  a  judicial  sale 
of  the  int^'ivst  cf  a  former  Interest,  and  this  share  was  divided  off  and  set 
apart  to  him  by  commissioners  appointed  by  the  court.  In  this  action  Oman 
claims  to  be  a  jmrt.  owner  in  the  railrotid  switch  and  as  such  entitled  to  re- 
quire the  L.  &  N.  R.  R.  Co.  to  furnish  him  transportation  to  and  from  his 
quarry,  and  seeks  to  enjoin  appellant.  Bowling  Green  Stone  Co. ,  who  own 
the  other  two  thirds  interest  in  wild  quarries,  from  interfering  with  its 
hts.     Held— That  under  his  purchase  appellee  Oman  acquired  no  rights  to 
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the  switch  railroad  as  it  has  virtually  become  a  part  of  the  system  of  the 
railroad  company,  and  is  under  obligation  to  transport  stone  and  machinery 
for  said  Oman  only  as  a  common  carrier,  to  and  from  reasonable  points  along 
the  line  at  which  appellee  may  lawfully  ship  or  receive  it.  Although  the 
part  of  the  tract  of  land  on  which  the  switch  road  now  lies  is  owned  by  ap- 
pellant, the  Bedford-Bowling  Green  Stone  Co. ,  yet  the  right  to  take  the  cut- 
ting stone  which  belongs  to  appellee  Oman  necessarily  carries  with  it  such 
reasonable  use  of  the  surface  over  the  land  as  is  necessary  to  make  the  inter- 
est of  Oman  in  the  land  available. 

Bodley,  Baskin  &  Morancy  and  John  E.  DuBose  for  B.  -B.  G.  Stone  Co. 

Jas.  E.  Mitchell.  Mitchell  &  DuBose,  £.  W.  Hines,  B.  D.  Warfleld  and 
Thos.  B.  Harrison,  Jr. ,  for  L.  &  X.  R.  K.  Co. 

L.  McQuown  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  rights  of  appellees  to  the  use  of  a  railroad  which 
runs  from  the  Memphis  Junction  of  the  Louisville  &  Nashville  R.  R.  Co.  'a 
line  in  Warren  county,  Kentucky,  about  three  and  a  half  miles,  to  the  quarry 
of  the  appellant,  Bedford-Bowling  Green  Stone  Co. 

It  is  not  necessary,  for  the  purpose  of  this  case,  to  set  forth  the  statements 
In  the  pleadings  with  any  minute  particularity.  It  is  sufficient  to  say  that 
the  Bedford-Bowling  Green  Stone  Co.  claims  to  be  the  exclasive  owner  of 
the  switch  in  question,  and,  on  the  other  hand,  the  appellees  claim  a  part 
ownership,  with  the  right  to  its  use ;  and  if  that  be  not  so,  that  it  is  a  part 
of  the  railroad  system  of  the  appellant,  Louisville  A  Nashville  R.  R.  Co. , 
and  as  such  they  have  the  right  of  shipment  over  it;  and  that  the  Louis- 
ville A  Nashville  R.  R.  Co.  has  no  legal  right,  as  a  common  carrier,  to  re- 
fuse to  transport  freight  along  itft  line ;  and  that  the  pleadings  properly 
present  these  issues  for  adjudication. 

Upon  the  trial  below  the  leMped  chancellor  held  that  the  appellants  were 
part  owners  of  the  switch  in  question,  and  enjoined  the  -Bedford-Bowling 
Green  Stone  Co  from  interfering  with  their  rights  to  its  use,  and  required,, 
by  a  mandatory  injunction,  the  appellant,  Louisville  Sc  Nashville  R.  R.  Co., 
to  transport  appellees'  freight  over  it  to  their  quarry,  at,  or  near,  the  end  of 
the  line.     From  this  judgment  an  appeal  has  been  prosecuted  to  this  court. 

In  1870  Hugh  F.  Smith  and  his  wife,  Lydia  A.  Smith,  were  the  owners  in 
fee  simple  of  a  tract  of  land  in  Warren  county,  Kentucky,  known  as  the 
Howarth  tract;  and  they  and  one  B.  C.  Sanders,  together,  owned  the  per- 
petual right  to  quarry  the  fine  cutting  stone  in  an  adjoining  tract,  known  as 
the  Loving  land.  Smith  and  wife  owned  an  undivided  two-thirds  interest 
and  B.  C.  Sanders  an  undivided  one-third  interest.  Sanders  had  no  interest 
In  the  Howarth  land. 

On  the  22d  day  of  January,  1870,  Smith  and  wife  and  B.  C.  Sanders  en- 
tered into  a  written  lease  with  Owen,  McDonald  &  Co.,  whereby  they  leas<:'d 
to  them  fur  a  term  of  thirty  years  the  right  to  work  and  to  use  all  the  fine 
cutting  stone  contained  on  the  two  tracts  of  land.  In  consideration  of  this, 
lease  Owen,  McDonald  &  Co.  bound  themselves  to  build,  or  cause  to  be 
built,  within  three  years  from  the  date  of  the  lease,  a  railroad  for  the  quarry 
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on  the  land  to  the  Memphis  branch  of  the  Leuigville  &  Nashville  R.  B.  Co., 
and  to  comiiienoe  operations  in  the  quarry  within  three  years  from  the  date 
of  the  lease ;  and  it  was  stipulated  that  unless  this  was  done  the  lease  was 
to  be  null  and  void.  Owen,  MeDonald  &  Co.  were  also  to  pay  to  the  lessors, 
Hs  a  royalty,  tl  for  each  100  feet  of  all  stone  suitable  for  cutting  or  dressing 
quarried  by  the  lessees  during  the  term  of  the  lease,  and  covenanted  to  keep 
their  books  open  to  the  inspection  of  the  lessors,  so  that  they  might  settle 
between  themselves  as  to  their  rights  in  the  royalty.  At  the  expiration  of 
the  term  of  the  lease  it  was  stipulated  that  the  lessees  could  remove  all  the 
tools  and  machineiy,  unless  the  lessors  paid  a  fair  price  for  them. 

Afterwards  Owen,  McDonald  &  Co.  conveyed  their  interest  in  the  lease  to 
the  White  Stone  Quarry  Co. ,  which  acquired  the  right  of  way  from  the  stone 
xiuarry  to  the  Memphis  Junction  of  the  Louisville  &  Nashville  R.  R.  Co., 
and  built  thereon  the  railroad  switch  involved  in  this  litigation ;  since  which 
time  the  interests  originally  acquired  by  Owen,  McDonald  &  Co.  have  ixissed 
in  regular  succession  from  the  Wliite  Stone  Quarry  Co.  to  the  Belknap  & 
Dumesnil  Stone  Co. ,  and  from  it  to  the  Bowling  Green  Stone  Co. ,  and  from 
it  to  the  Columbia  Finance  and  Trust  Co.,  which  conveyed  it  to  the  Bedford- 
fowling  Green  Stone  Co. 

In  1888  the  Belknap  and  Dumesnil  Stone  Co.  purchased  all  the  interests  of 
the  Smiths  in  both  the  Howarth  and  the  Loving  tracts,  and  thus  became 
the  owner  in  fee  simple  of  the  first,  and  the  owner  of  a  two-thirds  interest 
in  the  cutting  stone  in  the  latter  tract. 

In  1878,  B.  C.  Sanders  being  indebted  to  Milton  Feland  and  McElwain, 
-conveyed  to  them  his  Interest  in  the  cutting  stone  in  the  Loving  tract. 
Feland  having  died,  in  a  suit  to  settle  his  estate,  his  Interest  in  the  cutting 
stone  was  sold,  and  bought  by  appellee  John  Oman.  McElwain,  in  1883, 
sold  his  interest  in  the  cutting  stone  to  Sallie  M.  Smith,  and  she  sold  it  to 
the  Belknap  and  Dumesnil  Stone  Co.  in  1888,  so  that  at  the  expiration  of 
the  lease  in  1900  John  Oman  was  the  owner  of  a  one-third  interest  in  t^e 
cutting  stone  in  the  Loving  tract,  and  the  Bedford- Bowling  Green  Stone 
Co.  was  the  owner,  in  fee  simple,  of  the  Howarth  tract,  and  of  an  undivided 
two  thirds  interest  in  the  cutting  stone  in  the  Loving  tract.  Between  them, 
^and  in  the  proportions  iiifnitioned,  they  were  the  owners  of  all  the  property 
"demised  by  the  lease  of  l^J^ 

After  the  expiration  of  the  lease  the.  Columbia  Finance  and  Trust  Co. ,  ap- 
pellants' vendor,  and  the  appellee,  John  Oman,  in  an  action  that  was  pend- 
ing in  the  Warren  Circuit  Court,  etc. ,  entered  into  an  agreement,  by  which 
that  case  was  settled,  and  a  division  made  between  the  parties  at  interest  as 
to  their  rights  in  the  cutting  stone  in  the  Loving  tract.  In  pursuance  of 
this  agreement  commissioners  were  appointed  to  divide  the  interests  of  the 
parties  in  the  ciitting  stone,  which  having  been  made,  the  commissioner  of 
the  court  conveyed  to  each  party  to  the  settlement  their  respective  portions. 
TThis  deed  having  been  put  to  record,  there  is  now  no  dispute  as  to  the  rights 
of  the  parties  to  this  litigation  on  this  question.  John  Oman  having 
opened  a  quarry  on  the  Loving  tract,  set  apart  to  him,  very  near'the  quany 
operated  by  the  Bedford-Bowling  Green  Stone  Co.,  is  naturally  very  anxious 
to  use  the  switch  in  transporting  his  machinery  to  his  quarry,  and  in- trans- 
porting his  stone  to  the  main  line  of  the  Louisville  &  Nashville  B.  R,  It 
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being  impracticable  to  haul  such  heavy  freight  for  so  long  a  distance  in  any 
other  way. 

We  do  not  think,  however,  he  has  any  interest  in  the  switch  in  question; 
it  was  built  by  the  White  Stone  Quarry  Co. ,  a  remote  vendor  of  appellants, 
under  the  lease  of  1870,  and  that  instrument  contains  no  covenant  for  its- 
conveyance  to  the  lessors  at  its  expiration;  at  which  time,  being  a  part  of 
the  realty,  in  the  absence  of  any  stipuUition  governing  the  matter,  it  became 
the  property  of  the  owners  of  the  soil  to  which  it  was  aflfixed. 

In  order  for  lippellee  Oman  to  prove  himself  entitled  to  an  interest  in  the. 
railroad  switch  involved  in  this  litigation,  it  was  incumbent  upon  him  ta 
exhibit  some  muniment  of  title  by  which  he  acquired  an  interest  in  it;  this 
he  has  wholly  failed  to  do.  Even  should  it  be  held  that  his  remote  vendor^ 
B.  C.  Sanders,  acquired  an  interest  by  the  terms  of  the  lease  of  1870,  it  would 
still  be  necessary  for  him  to  show  some  transmission  of  that  right  to  him. 
He  piut;hased  the  interest  he  holds  at  a  judicial  sale  in  the  settlement  of 
Milton  Feland's  estate,  and  the  deed  of  the  commissioner  of  the  court  in  that 
case  to  him,  after  describing  the  land  containing  the  cutting  stone  to  b» 
conveyed,  contains  this  stipulation:  "That  which  is  conveyed  is  the  interest 
of  M.  C.  Feland  in  the  cutting  stone  on  the  land  aforesaid,  being  one  third- 
interest.  ' '  So  that  all  he  purchased  was  an  interest  in  the  cutting  stone» 
and  not  an  Interest  in  the  railroad  switch.  The  railroad  switch  involved  in 
this  litigation  was  built  by  the  White  Stone  Quarry  Co. ,  and  in  so  doing 
they  entered  into  a  contract  with  the  Louisville  &  Nashville  R.  R.  Co.,  by 
which  it  leased,  or  hired,  all  of  the  material  which  went  Into  it.  from  the 
railroad  company,  upon  a  stipulated  rent,  to  b»  equal  to  <5  per  cent,  per 
annum  on  the  value  of  the  material  furnished;  the  quarry  company  to  keep- 
the  roadway  in  good  condition,  either  by  doing  the  work  themselves  or  pay- 
ing the  railroad  company  for  what  it  might  do  in  this  regard. 

Afterwards,  on  the  28d  day  of  May,  1898,  the  property  having  passed  into 
the  owhership.of  the  Bowling  tird«en  Stone  Co.,  a  new  contract  was  made 
between  it  and  the  railroad  company,  In  which  all  bf  the  terms  and  con-, 
ditions  of  the  original  .contract  concerning  material  furnished  by  the  rail- 
road  company,  and  the  rental  therefor  due  from  the  quarry  company,  were 
recited;  and  further,  that,  "whereas,  said  Bowling  Green  Stone  Co.  wishes 
to  increase  its  business,  and  has  represented  to  said  Louisville  &  Nashville 
R.  R.  Co.  that  if  it  should  be  relieved  from  the  payment  of  said  rent  and 
for  said  repairs,  it  could  largely  increase  its  business,  which  would  result  In 
an  increase  of  traffic  for  said  Louisville  &  Nashville  R.  R.  Co.  Now,  there- 
fore, in  consideration  of  the  premises,  the  said  Louisville  ^  Nashville  R.  R. 
Co.,  from  and  after  this  date,  releases  the  said  Bowling  Green  Stone  Co. 
from  the  payment  of  rent  on  said  material,  and  also  agrees  to  keep  said 
track  in  repair  during  the  continuation  of  this  contract  without  cost  to  said 
Bowling  Green  Stone  Co. ,  reserving  the  right,  however,  to  discontinue  doing 
so  and  the  right  to  cancel  this  contract  on  sixty  days'  notice  in  writing  to 
said  Bowling  Green  Stone  Co.  whenever  and  at  any  time,  in  the  opinion  of 
the  management  of  said  Louisville  &  Nashville  R.  R.  Co.,  the  shipments 
from  said  quarries  to  points  on  and  reached  via  said  Louisville  &  Nashville 
R.  R.  Co.  's  lines  are  not  sufficient  to  justify  the  maintenance  of  the  track 
by  said  Louisville  &  Nashville  R.  R.  Co. " 
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This  oontract,  and  other  evidence  in  the  record  bearing  upon  the  question, 
shows  that  the  Louisville  &  N^^^hville  R.  B.  Co.,  during  the  continuance  of 
this  last  contract,  has  the  confirol  and  management  of  the  railroad  switch ;  it 
owns,  controls  and  operates  the  engines  and  other  rolling  stock  which  passes 
over  the  line;  it  keeps  the  roadbed  in  repair,  and  owns  all  of  the  material 
which  goes  into  it.  So  far  as  this  record  shows  it  exercises  the  same  con- 
trol and  dominion  over  this  line  that  it  does  over  any  other  part  of  its  sys- 
tem, and  we  think,  by  the  terms  of  the  contract  in  question,  the  switch, 
during  the  continuance  of  the  contract,  at  least,  becomes  a  part  of  the 
general  system  of  the  Louisville  A  Nashville  R.  R.  Co.  This  being  so,  it 
can  not  lawfully  refuse  to  receive  and  transport  freight  belonging  to  appel- 
lees to  and  from  such  reasonable  points  along  the  line  at  which  they  may 
lawfully  ship  or  receive  it. 

This  is  clearly  settled  by  the  opinion  of  this  court  in  the  case  of  the  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Pittsburg  and  Kanawha  Coal  Co.,  33  Ky. 
Law  Rep.,  1818,  in  which  it  is  said  ''railroad  companies  are  quasi  public 
corporations,  created  for  the  purpose  of  exercising  the  functions  and  per- 
forming the  duties  of  common  carriers.  These  duties  are  defined  by  law, 
and  in  accepting  their  charters  they  necessarily  take  with  them  all  the  duties 
and  liabilities  annexed ;  and  they  are  required  to  supply  to  the  extent  of 
their  resources  adequate  facilities  for  the  transaction  of  all  business  offered, 
and  to  deal  fairly  and  impartially  with  their  patrons.  (McCoy  v.  C,  L,  St. 
L.  &  C.  R.  R.  Co.,  18  Fed.  Rep.,  6;  Mun  v.  Illinois.  94  U.  S.,  196.)  And 
they  have  no  right  to  contract  with  a  corporation  or  individual  to  give 
exclusive  rights  to  transfer  any  commodity  over  any  part  of  their  line.  *  *  ^ 
The  contention  is  made  for  the  railroad  ccmipany  that  appellee  is  not  entitled 
to  a  mandatory  injunction  requiring  them  -  ti^- fulfill  their  corporate  obliga- 
tions to  furnish  impartial  service,  because  they  have  adequate  relief  in  a 
court  of  law  by  suit  to  recover  damages  for  the  wrong  done.  Undoubtedly 
this  remedy  exists,  but  it  is  not  the  only  means  of~  relief  which  the  law  pro- 
vides. By  accepting  its  charter  the  railroad  company  assumed  obligations 
to  the  public,  and  the  duty  of  enforcing  these  obligations,  in  the  abeenoe  of 
some  statute  providing  a  different  remedy,  necessarily  devolves  upon  courts 
of  equity.  Their  jurisdiction  to  grant  relief  of  this  sort  has  been  well  estab- 
lished and  defined.  (Hays  v.  Penn.  Co.,  12  Fed.,  809;  also  the  express  case, 
decided  by  Justice  Miller  and  Judge  McCreary,  10  Fed.  Rep. ,  869;  and  tlie 
case  of  the  State  v.  The  Hartford  &  New  Haven  R.  R.  Co.,  29  Con.,  646.) 
It  is  plainly  laid  down  in  these  and  other  cases  that  a  railway  company  may 
be  compelled  by  a  mandatory  injunction  to  carry  out  the  object  for  which 
they  were  created,  and  to  impartially  and  without  discrimination  serve  the 

public.  * ' 

While  it  is  the  duty  of  the  railroad  company  thus  to  receive  and  transfer 
freight  for  appellee,  this  can  be  done  only  at  xwints  along  the  line  of  the  rail- 
road switch  In  question,  at  which  appellee  may  lawfully  receive  or  ship  it; 
he  has  no  right  to  trespass  upon  the  private  property  of  appellants  in  order 
to  reach  the  road. 

We  think,  under  his  right  to  the  cutting  stone  as  now  fixed  by  contract, 
appellee  is  entitled  to  ship  and  receive  freight  at  any  reasonable  point  along 
the  road  as  now  constructed,  whicb  lies  upon  atly  part  of  the  Loving  tract. 
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'Which  was  set  apart  and  conveyed  to  him  in  the  settlement  had  between  him 
«nd  the  Columbia  Finance  and  Trust  Co.  Although  the  part  of  the  Loving 
tract  upon  which  the  railroad  switch  lies  (being  No.  4  on  the  plat)  is  now 
owned  in  fee  by  appellants,  Bedford-Bowling  Qreen  Stone  Co. ,  the  right  to 
take  the  cutting  stone  which  belongs  to  appellee  necessarily  carries  with  it 
such  reasonable  use  of  the  surface  over  the  stone  as  is  necessary  to  make  ap- 
pellees' interest  in  the  land  available. 

If  it  should  be  found  impracticable,  from  the  topography  of  the  land,  to 
reach  the  railroad  on  tract  No.  4,  then  appellees  may  acquire  the  right  of 
way  by  contract  with  appellants,  or  condemnation,  under  section  816  of  the 
Kentucky  Statutes,  to  any  practicable  point  on  the  line,  which  will  nbt  un- 
necessarily interfere  with  appellants'  quarry  as  now  opjrated. 

For  the  reasons  herein  given  this  case  is  affirmed  as  to  the  Louisville  A 
Nashville  R.  R.  Co.,  and  reversed  as  to  the  Bedford- Bow  ling  Green  Stone 
Co. ,  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting,  except  Ju'dge  Settle. 


ZENDKR,  &c.  V.  BARBER  ASPHALT  PAVING  CO. 

(Filed  April  28,  1903— Not  to  be  reported. ) 

Street  improvements— In  this  action  to  enforce  a  lien  on  property  for  the 
improvement  of  the  carriage  Mfay  of  Baxter  avenue  from  the  former  bound- 
ary line  of  Louisville  to  the  center  of  Transit  avenue,  appellants,  property 
owners,  contend  that  they  should  not  be  assessed  for  this  improvement  as 
their  property  contiguous  to  the  improvement  is  bounded  by  principal  streets 
and  lies  within  a  square.  H(fld— That  said  property  is  bound  for  the  cost  of 
the  improvement  as  the  apportionment  as  made  is  about  as  fair  as  if  the 
charge  was  made  against  the  quarter  squares. 

Lane  Sc  Harrison  for  appellants. 

Wm.  Furlong  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  divisi  )n. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  the  Barber  Asphalt  Paving  Co.,  constructed  the  carriage 
way  of  Baxter  avenue  from  the  former  city  boundary  line  to  the  center  line 
of  Transit  avenue  under  an  ordinance  approved  on  the  21st  day  of  August, 
1899,  at  the  cost  of  the  owners  of  the  ground  on  the  northeasterly  side  of 
Baxter  avenue  from  the  old  city  boundary  line  to  Transit  avenue,  and  extend- 
ing back  to  a  line  midway  between  Baxter  avenue  and  East  Broadway,  and 
on  the  southeasterly  side  of  Baxter  avenue  from  the  former  city  boundary 
line  to  Transit  avenue,  and  extending  back  in  a  line  midway  between  Baxter 
avenue  and  Von  Borries  avenue.  And  this  action  was  brought  by  them  to  en- 
force a  lien  on  the  property  for  the  amount  due  for  the  work  as  shown  by 
apportionment  warrants  issued  by  the  board  of  public  works.  The  appel- 
lants are  property  holders,  against  whom  the  cost  of  the  improvement  was 
adjudged  by  the  common  pleas  division  of  the  Jefferson  Circuit  Court. 
They  allege  in  their  answer  that  prior  to  the  passage  of  the  ordinance  on 
January  1,  1899,  Baxter  avenue,  East  Broadway,  Highland  avenue,  Transit 
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aveDue,  Von  Borries  avenue,  Reble  avenue  and  Hepburn  avenue,  were,  and 
each  has  since  continued  to  be  and  is  now,  a  principal  street  of  the  city  of 
LfOuisville.  Their  situation  is  shown  in  the  diagram  filed  with  this  opinion, 
marked  A,  and  which  was  filed  with  the  deposition  of  Anton  Zender.  It 
will  be  seen  from  this  diagram  that  Baxter  avenue  runs  nearly  east  and 
west,  and  Highland  and  Transit  avenues  nearly  north  and  south.  The  old 
city  boundary  line  from  which  the  improvement  begins  runs  from  a  point 
about  midway  bi*tween  Highland  and  Transit  avenues  through  what  would 
be  the  center  of  Hepburn  avenue  If  it  were  extended  to  Baxter  avenue.  East 
Broadway  lies  about  3S4  feet  north  of  Baxter  avenue  and  parallel  with  it. 
Whilst  Von  Borries  av^^nue  lies  south  of  Baxter  avenue  a  distance  of  about 
2Si  fe;^t.  Prior  to  tha  p  issage  of  the  oriinimce  in  question  bt)th  Baxter  and 
Von  Borries  avenues  had  to  be*  pitved  with -asphalt  from  Highland  avenue  to 
the  old  city  boundary  line  at  the  exp.^nsa  of  th?  abutting  holders.  North  of 
Baxter  avenue  is  a  regular  square,  formed  by  Baxter,  Highland  and  Ti-ansit 
avenue  and  East  Broadway.  Whilst  a  somewhat  irregular  square  is  formed 
on  the  south  side  of  Baxter,  by  Baxter,  Von  Borries,  Transit  and  Highland 
avenues.  The  ordinance  directing  the  improvement  charges  that  the  cost 
should  be  apportioned  on  the  north  side  of  Baxter  avenue  from  the  old  city 
boundary  line  to  Transit  avenue,  and  extend  half  way  back  to  East  Broad- 
way, and  on  the  south  side  from  the  old  city  boundary  line  to  Transit  ave- 
nue, extending  halfway  back  tj  Von  Borries  avenue.  The  only  question  in- 
volved on  the  apiieal  is  as  to  the  validity  of  this  apportionment.  Appellants 
contend  that  as  the  property  contiguous  to  the  improvement  is  bounded  by 
principal  streets  and  lies  within  a  square,  that  the  general  council  had  no 
power  to  determine  the  depth  to  which  the  assessment  for  the  improvement 
should  extend  on  the  adjacent  property ;  that  the  statute  in  all  such  cases 
chargetl  the  cost  of  the  Improvement  to  the  adjacent  quarter  square ;  and  it 
must  be  admitted  that  it  is  the  correct  rule  as  laid  down  by  numerous  ad- 
judications of  this  court.  But  as  a  matter  of  fact,  the  apportionment  as 
made  is  practically  against  the  land  in  the  quarter  squares  in  which  the 
improvement  was  made  and  against  the  property  actually  receiving  the  ben- 
efit thereof,  and  the  cost  of  the  improvement  could  not  with  any  propriety 
have  been  assessed  against  the  projxjrty  west  of  the  old  city  boundary  line, 
because  that  property  had  already  been  charged  with  its  fair  proiK>rtion  of 
the  cost  of  improving  Baxter  avenue.  • 

Appellants  have  failed  to  show  that  they  would  have  been  required  to  pay 
any  less  sum  if  the  cost  had  been  assessed  against  the  quarter  square  than 
under  the  method  adopted.  We,  therefore,  conclude  that  no  sufficient  ground 
for  the  reversal  of  the  judgment  complained  of  had  been  pointed  out. 

It  is,  therefore,  afiirmed. 


T^l^  K^i^tiicky  IxaW  Reporter 
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[Reported  by  Win.  Cromwell,  Baq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


STRONG  V.  SOUTH,  &c. 

(Filed  April  28,  1903— Not  to  he  reported. ) 

Title— In  this  controversy  between  appellant  and  appellees  as  to  the  owner- 
ship of  a  large  tnu3t  of  land  it  is  adjudged  that  appellees'  ancestor  purchased 
and  held  a  better  title  than  appellant.  The  finding  of  the  chancellor  will  be 
given  some  weight. 

J.  B.  Marcum  and  T.  T.  Cope  for  appellant. 

White  &  Kay,  D.  B.  Redwine  and  W.  W.  Vaughn  for  appellees. 

Appeal  from  Br^tithitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

A  survey  was  made  for  George  T.  Cotton  in  the  year  1812  for  23, 189  acres 
of  land,  known  a^  the  Pickett  and  Marshall  tract.  Both  the  parties  to  this 
case  claim  under  Cotton.  Api)ellant's  title  is  derived  In  this  way:  On 
July  21,  1846,  George  T.  Cottun  and  others  united  in  a  deed  to  George  H. 
Ketchum  for  the  land.  On  March  10,  1847,  Ketchum  conveyed  it,  with  a 
quantity  of  other  property,  to  Ulysses  Turner  in  trust  for  the  payment  of 
certain  debts.  On  Septembi^r  21,  1850,  Ulysses  Turner,  in  consideration  of 
$600  in  hand  ])iild,  sold  appL^lliint,  E.  C.  Strong,  all  the  right  and  title  which 
he  or  Ketchum  had  in  the  unsoUl  portion  of  this  tract;  but  the  land  that 
had  Ixvn  previou.'^ly  sold  was  excjptiHl  out  of  this  sale. 

Appellee's  title  is  derived  in  this  way:  Appellees  are  the  heirs  of  J.  W. 
South,  who  died  in  the  year  ISSiK  The  land  in  controversy  lies  on  Fish  Trap 
bnuK^h,  al>()ve  a  larjye  white  oak  and  runs  with  the  top  of  the  ridge  around 
the  hejidwaters  of  Fish  Tr.ip  back  to  a  p;)int  oppositt^  the  white  oak.  This 
land  was  e  )nv.»yed  on  Xovemb.^r  2i,  ltS5(),  by  A.  B.  Patriek  and  wife  to  J. 
W.  South  and  A.  P.  Williams  in  eoiisideration  of  tl.4iK)  in  hand  paid,  and 
on  January  14,  IST.'J,  (Jranville  Smith  and  wife,  in  eonsidemticn  of  |l,o(H)  paid, 
conveyed  to  J.  \V.  South  their  undivided  half  of  the  traet,  this  being  the  in- 
teivst  of  A.  P.  WilHrtms  undei*  the  former  dei'd.  as  we  underst:ind  it.     Pat- 
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rick  got  the  land  from  James  Stidham,  and  Stidham  from  Alexander  Strong, 
on  July  19,  1847.  The  proof  for  appellees  shows  that  the  Breathitt  county 
courthouse  was  burned  about  the  year  1872,  and  the  deeds  back  of  the  two 
referred  to  ate  not,  therefore,  produced,  although  it  is  shown  that  they  were 
tluly  recorded.  Stidham  testifies  that  after  he  bought  out  Alexander  Strong 
and  paid  him  1100  for  his  interest  in  the  land  he  finished  paying  George 
Cotton  for  the  land  and  received  a  deed,  which  was  »ecorded.  This  testi- 
mony is  confirmed  by  the  fact  that  Ketchum  witnessed  the  transfer  from 
Alexander  Strong  to  Stidham.  It  is  also  confirmed  by  evidence  showing 
that  Stidham  worked  for  Ketchum  on  boats  to  pay  for  the  land ;  that  be 
settled  on  the  laud,  built  a  house  and  planted  an  orchard  and  lived  there 
until  he  traded  the  land  to  Patrick  for  another  tract,  and  made  him  a  deed 
to  it. 

On  final  hearing  the  court  gave  judgment  in  favor  of  appellees.  We  must 
give  the  finding  of  the  chancellor  some  effect.  Our  rule  is  not  to  disturb  it 
where  the  proof  is  conflicting  and  leaves  the  mind  in  doubt  as  to  the  truth. 
It  will  be  seen  from  the  above  that  Strong  only  acquired  by  his  purchase 
from  Ulysses  Turner  the  unsold  land  in  the  survey,  and  the  land  which  had 
been  previously  sold  was  excepted  out  of  the  sale  to  him.  The  evidence  of 
James  Stidham  is  to  the  effect  that  the  land  in  controversy  was  sold  long 
before  September  21,  1860,  when  appellees'  purchase  of  Turner  was  made. 
The  written  receipt  from  Alexander  Strong  to  Stidham  bears  date  in  July. 
1847,  and  Stidham 's  testimony  is  confirmed  by  a  number  of  witnesses  tes- 
tifying that  he  lived  on  the  land,  claiming  it  as  his  own,  from  about  the 
time  of  his  purchase  from  Alexander  Strong.  Though  he  lived  on  the  land 
for  a  number  of  years,  ther*?  saems  to  have  been  no  controversy  alx>ut  his 
right  at  that  time,  and  the  price  at  which  Patrick  sold  it  to  South  and  Wil- 
liams, and  at  which  South  bought  the  undivided  half  from  Smith  and  wife, 
would  indicate  that  no  doubt  was  entertained  then  of  the  sufliciency  of  this 
title,  and  this  fact  is  entitled  to  some  weight,  as  the  records  then  of  the  title 
In  the  county  clerk's  ofQce  had  not  been  destroyed.  The  proof  is  convincing, 
also  from  Stidham 's  planting  out  an  orchard  on  the  land  and  his  manner  of 
holding  it,  that  he  was  not  a  tenant,  as  claimed  by  appellant.  This  proof  ib 
confirmed  by  a  number  of  witnesses  testifying  to  hi^  working  for  Ketchum, 
building  boats  to  pay  for  the  land.  It  is  also  confirmed  by  the  possession  of 
the  land  by  Patrick,  South  and  South 's  heirs  through  tenants,  from  the  time 
that  Stidham  left  the  land,  or  soon  thereafter,  until  it  was  placed  in  the 
hands  of  the  receiver.  The  conduct  of  api^ellant  Strong,  t-aking  all  the  proof 
into  consideration,  seems  to  us  to  support  the  claim  of  the  South  heirs,  and 
on  the  whole  record  we  see  no  reason-  to  disturb  the  chancellor's  conclusion. 

Judgment  aflBrmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  BOLES. 

(Filed  April  38,  1903— Not  to  be  reported.) 

Railroads— Negligence— Appellant  is  not  responsible  to  appellee,  an  old 
woman,  who  was  a  passenger  on  its  train,  and  was  injured  by  falling  against 
a  seat  in  disoljeilience  of  the  c^iution  of  the  conductor,  and  was  thereby  de- 
prived of  a  recovery  by  her  own  contributory  negligence. 
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v.  H.  Marriott,  I.  W.  Twyniftn,  Plrtle  &  Trabue  and  J.  M.  Dickenson  for 
appellant. 

Gore  &  Williams  and  G.  A.  Taylor  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee,  Martha  Boles,  to  recover  of  the 

•apx)ellant,  the  Illinois  Central  K.  K.  Co.,  damages  for  injuries  alleged  to 

liave  been  received  by  her  while  a  imssenger  upon  one  of  its  trains,  caused, 

as  she  alleged,  by  its  gross  negligence,  by  which  she  was  thrown  down  in 

the  car  and  severely  hurt. 

The  answer  of  appellant  put  in  issue  the  allegations  of  negligence  in  the 
management  of  its  train,  and  by  a  second  paragraph  charged  contributory 
negligence  of  the  appellee.  The  reply  properly  put  in  issue  the  allegation  of 
•contributory  negligence.  The  trial  of  the  case  resulted  In  a  verdict  and 
Judgment  for  the  appellee  in  the  sum  of  $600,  from  which  appellant  has  ap- 
pealed. The  first  question  necessary  to  be  decided  is  whether  or  not  the 
lower  court  erred  in  overruling  appellant's  motion  for  a  peremptory  Instruc- 
tion, at  the  close  of  appellee's  testimony.  The  facts  are  these:  The  appellee, 
who  is  seventy -two  years  of  age,  took  passage  on  the  train  of  appellant,  at 
HodgenvlUe,  Kentucky,  for  the  puri)ose  of  going  to  Louisville.  She  seems 
to  have  been  placed  by  a  member  of  her  family  in  charge  of  the  conductor  of 
the  train  at  HodgenvlUe.  When  the  train  arrived  at  Cecilia,  where  it  was 
necessary  to  change  cars,  the  conductor  saw  her  safely  seated  on  the  train 
bound  for  Louisville,  and  enjoined  her  to  remain  seated  until  the  train 
stopped  at  the  depot  in  Louisville. 

It  appears  by  appellee's  own  statement  that  when  she  was  placed  on  the 
•car  at  Cecilia  by  the  conductor,  Ludwlck,  he  told  her  to  remain  seated  until 
the  train  stopped  still.  Had  she  done  this,  no  harm  would  have  come  to 
her,  and  when  she  disobeyed  his  injunction,  she  was  guilty  of  negligence. 
It  is  true  that  she  says  somebody  came  -to  the  door  of  the  coach,  and  cried 
•out  in  a  loud  voice,  *'all  hands  get  out  of  here,"  and  this  was  repeated  in  a 
loud  voice  two  ot  three  times;  but  she  did  not  know,  or  say  who  this  was, 
-or  whether  he  was  an  oflBcer  or  employe  of  appellant.  She  further  says  that 
«hq  could  not  hear  well,  and  that  her  head  was  all  bundled  up.  Evidently 
she  misunderstood  what  was  said  on  this  occasion. 

There  is  nothing  In  the  record  which  shows  that  appellant  fell  short  of  the 
full  discharge  of  any  duty  it  owed  to  appellee  as  Its  passenger ;  Its  conductor 
«aw  her  safely  and  comfortably  seated  in  the  car  at  Cecilia,  where  the  change' 
of  cars  was  made,  and  there  enjoined  strictly  uimn  her  to  remain  in  her  seat 
until  the  car  stopped  still.  There  Is  no  evidence  In  the  case  tending  to  show 
any  unusual  jerk  or  suddenness  in  the  stopping  of  the  train.  Common  ex- 
perience teaches  that  there  Is  always  some  sway  In  the  cars  when  the  train  la 
stopped.  Appellee,  being  old,  somewhat  deaf  and  timid,  had  been  placed  in 
the  especial  care  of  the  conductor,  and  it  was  her  duty,  having  been  so 
placed,  to  obey  the  injunctions  given  for  her  safety.  When  the  train  neared 
Louisville,  and  the  passengers  commenced  to  get  up  and  stand  In  the  aisle, 
to  put  on  their  wraps  and  overcoats,  as  is  usual  on  such  occasions  with  the 
traveling  public,  appellee,   forgetting,   or  disregarding,    the  injunction  to 
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keep  her  seat  until  the  train  Rtopi>ed  still,  also  got  up,  and  when  the  CtkIii- 
■topped,  she  being  somewhat  infirm,  was  thrown  against  the  ami  of  the 
Beat,  and  her  side  injured.  A  careful  examination  of  this  record  convinces 
US  that  the  injuries  which  appellee  received  were  wholly  caused  by  her  own 
negligence,  and  the  jury  should  have  been  peremptorily  instructed  to  find 
for  the  appellant. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this- 
opinion. 


BUTTON  V.  GAST,  &c. 

(Filed  April  29,  1903— Not  to  be  reported.) 

Street  improvements — In  this  action  to  enforce  a  lien  under  an  apportion- 
ment warrant  on  property  abutting  on  an  alley  for  its  original  construction,, 
under  an  ordinance  of  the  city  of  Louisville,  appellant,  a  property  owner^ 
complains  of.  the  manner  of  assessment.  Held— That  if  the  method  of  asuess- 
ment  contended  for  by  apx)ellant  be  adopted  it  will  cost  him  more  than  as 
How  assessed.  This  court  has  adopted  the  rule  that  an  apportionment  of  the 
cost  of  improving  or  constructing  a  .street  or  alley  will  not  be  disturbed 
unless  it  affirmatively  appears  that  under  a  different  and  proper  method  of 
assessment  the  defendant  would  be  charged  materially  less,  and  that  the  ap- 
portionment made  by  the  city  would  be  prejudicial  to  his  interest. 

Wm.  Furlong  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  action  to  enforce  apportionment  liens  for  the  original  construc- 
tion of  an  alley  in  the  city  of  Louisville,  running  from  Brandeis  avenue- 
South  1,375  feet  and  lying  between  old  Third  street,  now  called  Park  Plaoe^ 
and  Fourth  street  and  Fourth  street  extended.  The  description  of  the  prop- 
erty,  as  given  in  the  petition  and  the  ordinance  filed  with  it,  shows  that  the 
territory  contiguous  to  the  alley  is  not  defined  into  nquares  by  principal  pub* 
lie  stn^ts,  and  the  answer  in  the  following  language  admits  thU  to  l)e  truer 
•'The  defendant  says  that  the  territory  contiguous  to  this  alley  and  tm  each 
Bide  thereof  is  not  now,  and  never  was,  defined  into  squares." 

It  is  shown  by  the  r«^cord  that  this  alleyway  has  been  Improved  by  orig- 
inal construction,  by  ordinance  and  contract  approved  by  the  city  cimncil ; 
•that  the  liuprovement  had  l)een  inspected  and  received;  that  the  ciost  had 
been  ap|X)rtioned  among  the  respective  owners  of  property  within  the  limits^ 
subject  to  assessment,  and  that  the  notice  nHjuiretl  t.o  In*  published  in  the 
newsi)iii)ers  had  hern  properly  given.  It  has  l)een  rept^iteilly  held  by  this 
court  that  an  apportionment  of  the  cost  of  improving  or  constructing  a  street 
Or  alley  will  not  hi*  disturbed  unless  it  affirmatively  appears  that  under  a 
diflft'i.'iit  and  proper  method  of  assessment  the  defendant  would  Ik*  ohargi^ 
materially  li^ss,  and  that  the  ajjportionment,  as  mmie  Ijy  the  city,  would  he 
prejiulieial  t«i  this  iiitere>t.  And  it  is  iinpossihle  from  this  re<*ortl  to  tell 
what  etleri  (iii  1  he  di'iciidaiit  a  chan'^e  in  the  manner  of  assessment  would 
have,     'ill  •  iii(liciti<  ii>  are   th  it   the  change  in  manner  of  assessment  sought 
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Isy  lilm  would  very  materially  incraase  the  cost  to  him  in  making  the  im- 
provement. 

In  the  case  of  Baird  v.  Falls  City  Artificial  Stone  Co. ,  21  Ky.  Law  Rep. , 
<71,  this  court,  Ln  discussing  this  question,  said:  "In  order  to  raise  this 
tiuestlon  apx)ellant  should  have  pleaded  and  proved  the  facts  showing  that 
a  wrong  basis  of  apportionment  was  followed,  and  that  under  the  proper 
method  they  would  be  required  to  pay  less  than  under  the  methods  adopted. ' ' 
Also  99  Ky.,  935,  In  which  the  court  said:  "It  appears  that  the  method 
•of  apportionment  was  based  on  the  assumption  that  the  contiguous  property 
was  not  divided  into  squares  by  principal  streets,  and  it  is  the  appellant's 
•contention  that  the  property  was  in  fact  so  divided,  and  that,  therefore,  the 
method  applied  was  erroneous.  While  the  record  does  not  show  clearly  the 
-situation  of  the  property  in  this  respect,  the  exhibits,  maps,  etc.,  seem  to 
show  no  siYch  division  into  squares;  but  if  it  were  otherwise,  it  does  not  ap- 
pear that,  under  a  different  method  of  apportionment,  the  appellant  would 
be  required  to  pay  less  than  under  the  method  adopted. ' ' 

The  appellant  also  contends  that  the  petition  fails  to  show  that  the  plana 
and  specifications  of  the  work  were  filed  with  the  board  of  public  works 
before  the  letting  of  the  contract.  The  petiticm  does  show  that  the  news- 
papers advertised  in  three  issues  each  that  proposals  or  bids  for  the  improve- 
ment of  the  alley  according  to  the  provisions  of  the  ordinance  and  the  plans 
and  specifications  for  the  work  were  on  file  in  the  office  of  the  board  of  pub- 
lic works,  and  the  ordinance  passed  by  the  council  with  reference  thereto 
shows  that  the  plans  and  specifications  were  on  file  with  the  board  of  publio 
works  at  the  time  of  the  passing  of  the  ordinance  and  l)efore  the  letting  of 
the  contract.  While  these  allegatiens  are  possibly  not  sjHKJific  enough,  yet 
this  court  has  decided  in  several  cases  that  the  law  presumes  that  the  officers 
performed  their  duty  in  this  respect.  In  the  case  of  Henning,  &c.  v.  Stengel 
-&  Bickel,  23  Ky.  Law  Hep.,  1794,  in  discussing  this  subject,  the  court  said: 
*"I?he  law  presumes  the  officers  did  their  duty,  and  if  they  failed  to  do  it  in 
this  case,  positive  proof  of  it  could  have  been  made.  The  presumption  of 
regularity  is  not  overthrown  by  the  e\idence. " 

We  have  l)een  unable  to  find  any  prejudicial  error  in  the  assessment  of  ap« 
pellant's  property  for  the  improvement  of  this  alley. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


CITY  OF  G?:OKGKTOWN  v.  COMMONWEALTH. 

(Filetl  April  29,  1903.) 

Criminal  law — Liability  of  municipal  government  for  permitting  a  nuls* 
ance  on  private?  property— Appellant  was  indicted  and  convlcteil  for  permit- 
ting a  nuisance  to  exist  between  the  gas  plant  and  the  Big  Spring  Ijninch, 
two  points  within  the  city."  The  specific  acts  charged  are  that  the  city  per- 
mitted in  an  open  gutter,  drain  and  sewer  all  sorts  of  filth,  excrement, 
vegetable  and  animal  matter,  refuse  and  waste  from  the  gas  plant  and  the 
ordinary  sewerage  of  the  community  to  flow  through  and  along  the  open 
ffutter,  drain  and  sewer,  and  to  remain,  rotting  and  festering,  etc.  There  is 
no  pretense  that  the  city  or  its  otficials  created  or  caunetl  the  nuiwince,  or 
Xhat  it  exists  on  any  property  Ix'Ionging  to  or  under  the  contn)l  of  the  city, 
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except  the  ordinary  police  control  as  the  agent  of  the  State.  On  appeal^ 
Held— That  this  appeal  Is  based  uimn  the  theory  that  the  city  is  liable  tx> 
punishment  for  the  failure  of  its  officials  to  abate  a  nuisance  on  private- 
prox)erty,  and  to  prosecute  the  individuals  responsible  therefor.  Nuiaanoes 
are  offenses  at  common  law,  and  the  x^^rsons  creating  or  jiermitting  them 
are  liable  to  indictment  wherever  committed,  and  when  the  State  grants  to  a 
city  the  power  to  abate  or  pass  ordinances  to  punish  persons  guilty  of  such 
offenses,  this  right  is  exercised  only  in  aid  of  sovereignty  in  enforcement  or 
its  laws  for  the  comfort,  safety  and  health  of  the  public.  The  city,  In  such, 
a  case,  becomes  a  part  of  the  sovereignty!  and,  therefore,  Is  not  liable  for  the 
acts  of  its  officers  in  enforcing  or  the  failure  to  enforce  the  criminal  or  penaL 
laws  of  the  Commonwealth  or  the  penal  ordinances  of  the  city. 

W.  S.  Kelly  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Scott  Circuit  Court 

Opinion  of  the  court  by  Judge  Nunn. 

At  the  May  term,  1902,  of  the  Scott  Circuit  Court  an  indictment  was  re- 
turned against  api)ellant,  a  city  of  the  fourth  class,  in  the  usual  and  proi)er 
form,  charging,  in  substance,  that  it  did  unlawfully  suffer  and  permit  in  an 
open  gutter,  drain  and  sewer,  between  the  gas  plant  and  ^^Blg  Spring- 
branch,"  two  points  within  the  limits  of  the  city,  all  sorts  of  fllth,  excre- 
ment, vegetable  and  anbnal  matter,  refuse  and  waste  from  the  gas  plant  and 
the  ordinary  sewerage  of  the  community  in,  through  and  along  the  open 
gutter,  drain  and  sewer  to  flow  therein  and  to  remain,  rotting  and  festering 
and  giving  forth  and  emitting  noxious  and  poisonous  gases,  charging  and 
burdening  the  atmosphere  with  dangerous  and  offensive  odors,  and  disturb- 
ing the  comfort  of  all  good  people,  etc. 

On  the  plea  of  not  guilty,  the  evidence  showed,  in  substance,  the  following 
facts:  That  there  was  a  natural  drain  nmning  from  the  gas  plant  to  *'Big 
Spring  branch,"  the  drain  passing  along  through  Uie  city,  and  into  this 
drain  the  waste  from  the  gas  plant  was  permitted  to  flow,  likewise  the  fllth 
from  privies  on  private  property  along  this  drain,  and  especially  during  the 
dry  seasons  of  the  year  when  water  was  not  flowing  in  this  drain,  it  became 
very  obnoxious  and  offensive  to  the  smell,  and  was  in  fact  a  nuisance.  The 
gas  plant  was  not  owned  or  operate<l  by  the  city.  It  was  shown  by  the 
record  that  the  city  council  had  passed  ordinances  making  it  an  offense,  and 
fixing  the  penalties  therefor  for  cau.siug,  maintaining  or  permitting,  in  the 
city  limits,  noxious  or  unhealthy  matter  in  such  a  drain  or  in  any  place 
within  the  city. 

The  trial  resulted  in  a  verdict  against  the  appellant  for  $480,  and  the  court 
refusing  to  set  aside  the  verdict  and  grant  a  new  trial,  the  case  is  here  on 

appeal. 

If  the  corporation,  the  appellant,  is  liable  to  be  indicted  and  fined  for  such 
an  offense  as  proven  in  this  case,  then  the  judgment  ought  to  stand.  The 
only  question  to  be  determined  is  whether  or  not  it  is  liable.  As  this  is  an 
important  question  to  the  State,  and  all  the  cities  and  towns  in  the  State,  we 
have  taken  great  pains  to  examine  all  the  authorities  touching  the  subject 
within  our  reach.  This  direct  question,  so  far  as  we  have  been  able  to  flnd» 
has  never  been  Ijefore  this  court  before,  that  is,  as  to  whether  or  not  a  muni- 
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cipal  corporation  can  be  indicted  and  fined  for  its  failure  to  cause  the  abate- 
ment of  a  nuisance,  or  cause  the  punishment  of  the  individuals  creating  and 
suffering  the  same  on  their  private  property.  There  is  no  pretense  that  the 
citj  or  its  officials  created  or  caused  the  nuisance,  or  that  It  exists  on  any 
property  belonging  to  or  under  the-  control  of  the  appellant,  except  the  or- 
dinary police  control  as  the  agent  of  the  State. 

In  the  case  of  Dudley  v.  The  City  of  Flemingsburg,  24  Ky.  Law  Bep. ,  part 
II,  1804,  the  court  said:  *' There  are  two  general  principles  underlying  the  ad- 
ministration of  government  of  municipal  corporations.  The  one  is  that  a 
municipal  corporation,  in  the  preservation  of  peace,  maintenance  of  good 
order  and  enforcement  of  the  laws  for  the  safety  of  the  public,  possesses  gov- 
ernmental functions  and  represents  the  State.  The  other  is  where  the  muni- 
cipal corporation  exercises  those  powers  and  privileges  conferred  for  private^ 
local  or  merely  corporate  purposes,  peculiarly  for  the  benefit  of  the  corpora- 
tion. Under  the  former  the  city  is  not  liable  for  malfeasance,  misfeasance 
or  nonfeasance  of  its  officers.    Under  the  latter  it  is. "    ♦    *    * 

This  prosecution  is  based  upon  the  theoi7  that  the  city  is  liable  to  punish- 
ment for  the  failure  of  its  officials  to  abate  a  nuisance  and  to  prosecute  the 
individuals  responsible  therefor.  Nuisances  .^ra  offenses  at  common  law,  and 
the  persons  creating  or  permitting  them  are  liable  to  indictment  wherever 
committed,  and  when  the  State  grants  to  a  city  the  power  to  abate  or  pass 
ordinances  to  punish  persons  guilty  of  such  offenses,  this  right  is  exercised 
only  in  aid  of  sovereignty  in  the  enforcement  of  its  laws  for  the  comfort, 
safety  and  health  of  the  public.  The  city  in  such  a  case  becomes  a  part  of 
the  sovereignty,  and,  therefore,  is  not  liable  to  indictment.  A  municipal 
corporation  is  not  liable  for  the  acts  of  its  officers  in  enforcing,  or  the  failure 
to  enforce,  the  criminal  or  penal  laws  of  the  Commonwealth  or  the  penal  or- 
dinances of  the  city.  In  17  Ky.  Law  Rep. ,  860,  the  court,  in  an  action  seek- 
ing to  make  the  city  liable  for  the  malfeasance  and  misfeasance  of  its 
officers,  said:  *' The  municipal  corporation  in  all  these  and  the  like  cases 
represents  the  State  or  the  public.  The  police  officers  are  not  the  servants  of 
the  corporation.  The  principle  of  respondeat  superior  does  not  apply,  and 
the  corporation  is  not  liable  unless  by  virtue  of  a  statute  expressly  creating 
the  liability.  The  cases  rest  on  the  ground  that  municipalities  i>3present  the 
Commonwealth  and  municipal  officers  while  engaged  in  duties  relating  to 
public  safety,  and  in  the  maintenance  of  public  order  are  the  servants  of  the 
Commonwealth;"  and  refers  to  Dillon  on  Municipal  Coi*porations,  sections 
074-975;  Pollock's  Adm'r  v.  The  City  of  Louisville,  13  Bush,  221;  Jolly's 
Adm'r  v.  Hawesville,  89  Ky.,  279,  and  Prather  v.  Lexington,  13  B.  M.,  669. 

The  case  of  SUite  v.  The  City  of  Burlington,  36  Vt.,  524,  was  where  the 
city  was  indicted  for  suffering  and  permitting  a  nuisance  wherein,  the  slop 
and  waste  water  from  the  premises  of  several  individuals  was  conducted 
into  a  ditch,  from  which  offensive  and  unwholesome  odors  arose,  offensive  to 
the  inhabitants  living  on  the  street.  The  court,  after  discussing  the  liabil- 
ity of  the  city  upon  statutory  questions,  decided  the  case  upon  broader  prin- 
ciples, and  said:  "But  we  are  also  of  opinion  that  the  removal  or  abatement 
of  nuisances  ere-cted  or  created  by  private  persons  can  not  be  considered  as  a 
corporate  duty  imposed  by  law  upon  towns.  *  *  ♦  This  can  not  be  con- 
sidered as  creating  a  corporate  duty  on  the  town  unless  we  can  assume   that 
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all  and  every  duty,  which  by  general  laws  is  devolved  upon  officers  elected 
hy  the  town,  is  a  corporate  duty,  and  that  the  failure  of  every  town  office 
to  x^erform  his  official  duty  subjects  the  town  to  suit  or  indictment,  if  the 
consequence  is  injurious,  either  to  any  individual  or  to  the  community 
generally.  But  no  such  principle  has  ever  been  understood  to  prevail,  except 
where  the  liability  was  created  by  statute.  ♦  ♦  •  The  general  supervision 
of  the  business  affairs  and  concerns  of  towns  is  given  to  select  men,  and  in 
the  performance  of  such  duties  they  are  the  agent  of  the  town,  and  they  may 
bind  the  town  by  their  acts  and  the  town  be  liable  for  their  acts,  in  much 
the  same  manner,  and  upon  the  same  principles  that  obtain  between  ordinary 
principals  and  agents.  But  when  the  legislature  by  general  laws  devolve 
certain  duties  relative  to  the  general  police  upon  select  men,  they  do  not 
become  corporate  duties  and  obligations  of  the  town  any  more  than  such 
duties  required  to  be  performed  by  constables,  grand  jurors  or  justices  of  the 
peace.  If  there  is  any  liability  to  individuals,  or  to  the  public,  growing  out 
of  their  failure  to  perform  such  duties,  it  is  upon  the  officers,  and  not  upon 
the  town. ' ' 

Cities  are  liable  for  the  malfeasance  of  their  officials  in  matters  peculiarly 
pertaining  to  their  benefit  and  advantage,  but  not  for  their  failure  to  enforce 
or  for  nonenforcement  of  the  criminal  and  i)eiml  laws  of  the  sovereignty. 
Upon  this  principle  town  of  Marion  was  made  liable  to  McGraw.  The  town 
imprisoned  him  for  the  failure  to  pay  a  license  fee,  unconstitutionally  imposed, 
for  the  peddling  of  spectacles  in  the  town;  the  court,  in  substance,  said  that 
the  license  fee  was  for  the  sole  benefit  of  the  town,  and  McGraw  had  not  com- 
mitted any  offense  against  the  criminal  or  penal  laws  of  the  State,  and, 
therefore,  the  officials  of  the  town  were  not  in  that  matter  acting  as  agents 
of  and  in  aid  of  the  State  in  the  enforcement  of  her  laws,  but  were  acting  as 
the  agents  for  the  town  and  solely  for  its  pecuniary  benefit.  ( 17  Ky.  Law 
Rep.,  1256.) 

Counsel  cite,  as  sustaining  the  judgment  of  the  lower  court,  Dillon  on 
Municii)al  Cor.,  section  Wi3;  A.  &  K.  Eno.  of  Law,  volume  20,  2d  edition, 
1209-31;  3 Met.,  4W;  7  B.  M.,  3S;  51  Me.,  532;  5  Hum.  (Tenn.),  164;  5  Sneed 
(Tenn.),  578,  and  81  Ky.,  877. 

Dillon  on  Municipal  Corporations,  section  933,  is  as  follows:  ** Neglect  of 
duty  in  respect  of  reiMilr  of  streets,  etc.  In  Tennessee  a  municipal  corpora- 
tion is  considered  liable,  upon  the  general  principles  of  common  law,  to  in- 
dictment for  neglecting  its  duty  tn  keep  its  sti^eets  in  reasonable  repair,  and 
it  is  no  defense  that  the  street  is  little  used  and  is  in  a  remote  part  of  the 
town.  And  the  mayor  and  aldermen  may  also  be  personally  indicted  for 
like  nc»glect  of  duty.  So  in  the  same  State  it  is  held,  upon  the  general  prin- 
ciples of  the  law,  that  if  a  municipal  corporation  has  power  by  its  charter  to 
pass  such  ordinances  as  may  be  necessary  'to  preserve  the  health  of  the  town, 
and  to  prevent  and  to  remove  nuisances,'  it  is  its  positive  duty  to  exercise 
this  power,  and  that  for  a  neglect  of  this  public  duty  it  or  its  officers  are 
liable  to  an  indictment.  An  indictment  against  the  mayor  and  aldermen 
was  accordingly  sustained  for  permitting  a  slaughter  house  to  be  kept  upon 
the  private  projx^rty  of  the  citizen  or  the  to\vn,  to  the  annoyance  of  the  in- 
habitants and  the  endangering  of  the  public  helilth,  the  court  remarking  that 
*an  indictment  against   the  corporation  is  the  proper  mode  of  redress  by  the 
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public  for  a  grievance  of  this  nature. '  In  Vermont  a  town  is  liable  to  an  in. 
diotment  as  at  common  law  for  not  erecting  a  bridge  pursuant  to  an  order 
from  a  competent  tribunal.  In  Maine  towns  charged  with  the  malntainance 
of  public  highways  are  by  statute  indicted  for  failing  to  discharge  their  duty 
in  this  respect;  and  the  general  principle  is  asserted  in  such  cases  that  where 
the  town  is  civilly  liable  in  damages  it  may  be  indicted. ' ' 

It  will  be  noticed  that  the  part  of  this  section  which  refers  to  making  mu- 
nicipal corporations  criminally  liable  for  the  failure  to  abate  or  permitting 
nuisances  on  private  property,  refers  solely  to  authorities  in  the  State  of 
Tennessee  in  support  thereof.  The  authorities  referred  to  are  State  v.  Shelby- 
vllle,  4  Sneed,  176;  Hill  v.  State,  4  Sneed,  443,  and  McCrowell  v.  Bristol,  5 
Lea,  685. 

The  case  of  State  v.  Shelbyville  was  where  an  indictment  was  against  the 
mayor  and  aldermen  of  the  town  for  permitting  a  public  nuisance,  to  wit, 
a  slaughter  house,  to  be  kept  by  a  private  citizen  in  the  town,  alleged  to  be 
a  nuisance,  and  for  their  failure  to  abate  or  suppress  it. 

The  court  said  that  they  were  liable,  and  the  court  stated  in  that  opinion 
that  the  corporation  was  also  liable  to  indictment.  This  was  mere  dictum, 
and  the  court  did  not  cite  any  authority  to  support  the  statement. 

In  the  case  of  Hill  v.  State,  the  mayor  and  aldermen  of  an  Incorporated 
town  were  indicted  and  punished  individually  for  their  failure  to  keep  in 
reiMiir  the  public  streets  of  the  town.  The  court  sustained  the  judgment  of 
the  court  below.  It  will  he  seen  that  this  case  is  not  in  point  because  it  has 
reference  to  the  public  streets  of  the  town. 

The  case  of  McCrowell  v.  Bristol  was  where  McCrowell  sued  the  mayor  and 
aldermen  of  the  town  of  Bristol,  alleging  that  they  had  aided  in  establish- 
ing a  nuisance,  to  wit,  a  saloon  on  property  adjoining  his  dwelling,  and 
suffereil  and  permitted  drunken  and  boisterous  persons  to  assemble,  congre- 
gate and  remain  there,  to  his  annoyance  and  dtimage.  The  court  in  that 
case  said  that  he  could  not  recover. 

A.  &  E.  Ency.  of  Law,  2d  edition,  volume  20,  page  1209,  is  as  follows: 
**A  municipal  corporation  is  liable  for  the  creation  or  maintenance  of  a 
nuisance,  whereby  an  individual  sustains  special  injury.  And  a  city  is  also 
liable  if  it  licenses  the  creation  or  maintenance  of  a  nuisance  ]>y  third  per- 
sons. But  though  cities  have,  as  a  rule,  the  power  to  abate  nuLnances,  and  It 
is  their  duty  to  abate  them,  yet  there  is  no  liability  in  damages  for  a  failure 
to  exercise  the  p<3wer  of  abatement.  But  a  municipal  corporation  has  been 
held  liable  to  indictment  for  a  dereliction  of  duty  in  such  respect.  If  a  city, 
having  power  to  prevent  and  remove  nuisances,  invades  and  trespasses  upon 
the  rights  of  an  individual  in  undertaking  to  exercise  such.t.ower,  it  is  liable 
in  damages  therefor. ' ' 

The  author  in  the  use  of  this  language,  "but  a  municipal  corix)ration  has 
been  held  liable  to  indictment  for  a  dereliction  of  duty  in  such  respect,"  refers 
only  to  the  case  of  Stfite   v.  Shelbyville,  4  Sneed,  supra,  to  uphold  it. 

Again,  in  same  book,  page  1231,  this  hmguage  is  found:  ''Where  duties  of 
a  public  nature  are  imposed  upon  municipal  corporations,  such  corporations 
are  liable  to  indictment  if  they  fail  to  discharge  those  duties  according  to 
law."  And  refers  to  authorities  to  sustain  it  to  the  Tennes.see  ciises,  alx)ve 
referred  to.     Also   the  case  of   Richardson   v.    Bostim,  24  Howard  (U.    S. ), 
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188;  Hammer  v.  Covington,  3  Met.  (Ky. )»  494;  Bragg  v.  Bangor,  61  Me.^ 
5SS;  New  Bedford  Bridge  v.  Commonwealth,  2  Gray,  889,  and  the  State 
V.  Canterbury,  28  N.  H. ,  195. 

We  have  already  discussed  the  Tennessee  cases  referred  to. 

The  case  of  Blchardson  v.  Boston  was  where  the  plaintiff,  Richardson,  wb» 
the  owner  of  two  wharves,  running  from  high  to  low  water  mark.  The  city 
owned  a  strip  of  ground  80  feet  wide  between  the  two  wharves.  The  plain- 
tiff sued  the  city  for  creating  and  maintaining  a  nuisance  upon  its  property. 

The  statement  of  the  case  shows  that  it  has  no  application  to  the  case  in- 
volved here. 

The  case  of  Hammer  v.  Covington  was  where  the  court  said  that  individ- 
uals, whose  property  was  about  to  be  destroyed  by  the  giving  away  of  a  street 
of  a  city,  had  the  right  to  a  writ  of  mandamus  against  the  council  to  compel 
them  to  have  the  street  repaired. 

Th3  case  of  Bragg  v.  Bangor  was  where  the  court  said  "towns  may  be  in- 
dicted and  fined  for  allowing  their  highways  to  become  unsafe  and  inconven- 
ient." 

The  case  of  New  Bedford  Bridge  v.  Commonwealth  was  where  the  proprie- 
tors of  a  private  corporation,  called  the  "New  Bedford  Bridge,*'  were  in- 
dicted for  creating  and  maintaining  a  nuisance  in  the  manner  of  erection 
and  maintenance  of  its  bridge. 

The  case  of  State  v.  Canterbury  was  where  the  town  was  made  liable  to  in- 
dictment for  not  building  and  repairing  bridges  as  parts  of  the  highway 
in  which  they  are  situated. 

The  case  of  Commonwealth  v.  Trustees  of  Hopkinsville,  7  B.  M. ,  38,  wa^ 
where  the  trustees  of  the  town  were  indicted  for  their  failure  to  keep  the 
streets  cleim. 

The  case  of  Seifried  v.  Hays,  &c. ,  81  Ky. ,  877,  was  where  Seifried  was  run- 
ning a  slaughter-house  on  his  own  property  and  the  appellees  sought  an  in- 
junction restraining  hiiu  from  continuing  the  nuisance,  and  the  court  en- 
joined and  restrained  him  from  keeping  dead  animals,  or  any  parts  of  dead 
animals,  on  his  premises  in  such  manner  as  would  cause  the  offensive  odor 
and  stench  complained  of.  And  in  th«^  opinion  the  court  remarked  that  an 
indictment  against  the  appellant  would  have  been  the  proper  remedy. 

It  will  appear  from  the  statement  of  all  the  cases  referred  to  that  they  liave 
no  application  to  the  question  before  us. 

We  have  found  two  cases  decided  by  the  Superior  Court  of  this  State  which 
are  apparently  in  conflict  with  the  views  herein  expressed  by  this  court. 
One  case  is  the  Commonwealth  v.  City  of  Paris,  opinion  by  Judge  Rich- 
ards, 4  Ky.  Law  Rep. ,  699.  After  announcing  the  true  doctrine,  he  uses  thia 
language:  "But  whenever  the  ministerial  powers  or  duties  of  municipal  cor- 
porations are  involved,  they  stand  liefore  the  criminal  law  upon  the  same  foot- 
ing with  all  other  corporations.  To  this  class  belongs  the  duty  to  abate  pub- 
lic nuisances."  He  then  refers  to  the  «vse  of  State  v.  Shelbyville,  4  Sneed^ 
177,  supra,  as  the  only  authority  to  sustain  such  a  proposition. 

The  other  case  is  Commonwealth  v.  City  of  Paducah,  opinion  by  Judge 
Ward,  6  Ky.  Law  Rep.  21)2.  We  have  examined  the  manuscript  opinion  in 
this  cas::',  and  find  that  he  refer-'.  t.">,  as  authority,  only  Morawetz  on  Corpora- 
tions, st'ction  91;  Dillon  on  Municipal  Corporations,  section  933,  and  Angell 
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and  Ames  on  Corporations,  sections  994-6.  We  have  .in  this  opinion  quoted* 
and  discussed  Dillon  on  Corporations,  section  938,  and  we  have  examined  th& 
sections  referred  to  in  Morawetz  and  Angell  and  Ames  on  Corporations,  and 
find  that  they  have  reference  alone  to  private  corporations,  and  have  no  appli-. 
cation  to  this  case. 

We  have  been  unable  to  find  any  authority  in  any  State  sustaining  the  con-*, 
tention  of  the  Commonwealth  except  the  case  of  State  v.  Shelbyville,  i 
Sneed,  above  referred  to. 

Wherefore,  the  case  is  reversed  and  the  cause  remanded  for  further  pro->. 
ceedings  consistent  herewith. 
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(Filed  April  29,  1903. ) 

1.  Insurance — Forfeiture  of  policy— This  action  was  brought  to  recover- 
$1,000,  the  amount  of  a  policy  issued  by  appellant  upon  the  life  of  appellee's, 
husband.    By  the  terms  of  the  policy  it  was  provided  that  after  the  payment, 
of  two  annual  premiums,  the  reserve  to  which  the  insured  was  entitled,  would 
extend   the  life  of  the  policy  a  certain  number  of  years,  and  a  like  provision, 
for  extension  of  the  insurance  period  for  payment  of  each  premium  thereafter.* 
Two  premiums  were  paid  when  due,  and  when  the  third  premium  became 
due  the  Insured  borrowed  the  amount  to  pay  same  from  the  company,  lesa 
the  dividend  due  him.    The  insured  failed  to  pay  the  fourth  premium,  and 
there  was  then  due  him  a  premium  of  17.30,  which  It  refused  to  give  him  a. 
credit  for.    Several  years  thereafter  the  insured  died,  and  appellant  relied  on- 
the  defense  that,  according  to  Its  calculation,  the  term  for  the  extension  ot 
insurance  had  expired.    Held — That  the  company  erred  in  ite  calculation  in 
estimating  the  premium  as  of  the  age  of  21  years,  instead  of  21  years,  which 
was  the  age  at  which  the  Insurance  was  taken  out.    It  also  erred  In  refusing  to 
allow  a  credit  for  the  premium  earned  the  third  year,  as  the  payment  of   the 
premium  for  the  following  year  was  not  a  condition  precadent  to  receiving 
the  premium  already  earned.     It  was  aLso  error  to  declare  the  policy  forfeited 
on  account  of  failure  to  pay  the  loan  or   Interest  on  It  as  such   forfeiture 
would  be  In  the  nature  of  a  penalty  for  failure  to  pay  money,  and  Is  contrary 
to  public  policy.    When  the  Insured  is  given   credit  for  the  dividend  earned 
the  third  year,  and  the  premiums  and  reserve  calculated  on  the  proper  basis^ 
the  policy  was  continued  In   force  beyond  the  death  of   the  Insured,  and  a. 
recovery  of  the  amount  of  the  policy  was  properly  adjudged. 

Balrd  &  Richardson  and  Dodd  &  Dodd  for  appellant. 

Hatchett  &  James  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Upon  December  23,  18S9,  the  appellant  Issued  to  the  appellee's  husbands 
Walter  D.  Davis,  a  policy  of  life  Insurance,  by  the  terms  of  which  they 
agreed  to  pay  him  at  the  end  of  twenty  years  from  that  d&te  the  sum  of 
$1,000.  Should  he  die  within  the  endowment  period  this  sum.  after 
deducting  therefrom  all  Indebtedness  to  the  company,  was  to  be  paid  to 
Lizzie  W.  Davis;  and  the  policy  contained  this  clause  which  Is  called  "non- 
forfeiture provisions:"    **When  after  two  full  annual  premiums  shall  have^ 
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been  paid  on  this  i>olioy,  it  ehall  oease  or  become  void  solely  by  the  nonpay^ 
ment  of  any  premium  when  due,  Its  entire  net  reserve  by  the  American  Expe- 
rience Mortality  and  Interest  at  four  percent.,  yearly,  less  any  indebtedness 
to  the  company  on  this  x>olicy,  shall  be  applied  by  the  company  as  a  single 
premium  at  the  company's  rates  published  and  in  force  at  this  date,  either, 
first,  to  the  purchase  of  nonparticipating  term  insurance  for  the  full 
amount  insured  by  this  policy,  or,  second."    ♦    *    ♦ 

And  it  was  further  provided  in  the  policy  that  if  the  assured  paid  two 
full  premiums  and  then  ceased  to  pay  further,  the  net  reserve  should  extend 
the  policy  for  its  full  amount  for  8  years  and  347  days;  and  if  heptaid  the  third 
premium  and  then  ceased,  the  net  reserve  should  extend  the  policy  for  the 
term  of  15  years  and  46  days.  At  the  time  the  policy  was  issued  Walter 
D.  Davis  was  21  years  old.  The  annual  premium  as  fixed  in  the  policy  was 
447.46.  The  first  -pi^niium  was  paid  to  the  company  when  the  policy  was 
Issued,  and  the  second  upon  December  28,  1890,  the  date  it  became  due. 
When  the  third  annual  premium  became  due,  on  December  23,  1891,  the  in- 
sured was  unable  to  meet  it  with  a  cash  payment,  and  borrowed  the  amount 
from  the  ccmipany,  less  a  dividend  declared  by  it  of  $6.96,  executing  for  the 
loan  a  note  or  loan  certificate.  He  failed  to  pay  the  fourth  annual  preiriium, 
which  became  due  December  23,  1892,  at  which  time  the  company  held 
another  dividend  due  him  of  IT.  30,  which  they  failed  to  pay  him  or  credit 
him  with,  claiming  that  the  dividend  was  declared  conditionally  upon  his 
paying  of  the  premium.  After  this  there  was  no  action  taken  by  either  party 
until  August  2,  1901,  at  which  time  the  insured  died,  and  on  the  28th  day  of 
September,  1901,  the  appellee  filed  this  action  to  recover  under  the  nonforfei- 
ture provisions  of  this  policy.  A  trial  was  had,  jury  waived,  and  the  court 
adjudged  that  the  appellee  was  entitled  to  recover  the  amount  of  the  policy, 
less  the  $40.63  note  with  its  interest. 

The  appellant  asks  a  reversal  of  the  case  upon  the  ground  that  the  extended 
insunince,  provided  for  in  the  policy,  had  expired  before  the  death  of  Walter 
D.  Davis. 

Appellant  claims  that  the  net  rt^serve  to  the  credit  of  the  insured  was 
$97.53,  which  would  have,  under  thectmtract,  extended  the  policy  for  the  full 
-amount  for  16  years  and  45  days  from  the  23d  day  of  December,  1892,  but  that 
this  sum  should  be  reduced  by  the  amount  loaned,  with  its  interest,  $42.96, 
leaving,  as  it  claims.  $64.57,  which  was  the  true  net  reserve  according  to  the 
policy;  that  this  sum  of  $54.57  continued  the  policy  in  force,  counting  his 
age  at  2i  years,  7   years  and  164  days,  malting  the  policy  expire  May  26,  1900. 

Appellant  also  says  that  it  should  not  at-^ount  for  the  last  dividend  de- 
clared due  the  insured,  amounting  to  $7.30,  but  that  if  it  should  lx»  charge- 
able therewith  that  it  would  increase  the  net  reserve  to  only  $61.87,  which 
would  only  extend  the  insurance  for  8  years  and  216  days,  making  the  policy 
expire  July  27,  1901,  six  days  before  the  death  of  the  insured. 

The  appellant  admits  that  it  declaivd  a  premium  of  $7.30  due  the  insured 
prior  to  December  23d,  1892,  and  gave  notice  to  the  insured  of  that  fact.  But 
it  claims  that  it  declared  provisionally,  upon  his  paying  the  premium  due 
l)eceinl)er  23.  1892.  We  are  of  the  opinion  that  the  case  of  J^tna,  Life  Ins, 
Co.  V.  Hartley,  24  Ky.  L<iw  Rep.,  part  I,  61,  settles  this  matter  against  appel- 
lant's contention.     The  court,   said:  *' The  company  seeks  to  avoid  the  effect 
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of  this  dividend,  »nd  the  fact  of  it,  too^  so  far  as  this  policy  is  concerned  by  a. 
proviso  in  the  resolutions  declaring  the  dividend,  that  it  should  go  only  to 
those  policies  that  were  continued  in  force  thereafter.    We  are  of  the  opin- 
ion th^t  the  board  of  directors  had  no  authority  to  impose  any  such  condi- 
tions upon  their  action  in  declaring  the  dividend.    *    *    *    The  insurer  could 
not  add  the  condition  that  the  Insured  should  renew  his  policy  by  paying  the 
next  installment  to  become  due  before  it  would  allow  him  to  iiarticipate  in 
the  surplus  already  earned  by  the  class  to  which  his  policy  belonged ;  nor 
could  it  have  imposed  a  condition  that  this  surplus  would  not   be  allowed 
unless  the  insured  paid  all  the  premiums  that  might  accrue  under  the  policy 
and  the  insured  outlived  the  tontine  period,  therefore,  we  conclude  the  insur- 
ance company  owed  the  insured  on  the  inth  day  of  March  the  sum  of  16.66." 
In  that  case  this  sum  was  the  amount  of  the  dividend,  which  sum  extended 
the  policy  a  few  days  beyond  the  death  of  the  insured,  and  the  court  adjudged 
that  the  insurance  company    had  the  policy  to   pay.    We   can  not  exactly 
agree  with  the  actuary's  calculations     In  the  first  place  he  calculates  the 
extended  insurance  as  of  the  age  of  2i  years,  when  the  insured  was  31  years  of 
age  at  the  issuance  of   the  policy,  and  we  have  been  unable  to  find  anything 
In  the  policy  to  authorize  such  a  calculation.    In  the  next  place,  the  calcula- 
tions are  made  on  a  basis  of  annual  pi*emiums  of  $87. 10  instead  of  147.46. 
But  even  admitting  the  correctness 'of  these  assumptions  and  calculations  on 
such  a  basis,  it  is  apparent  from  the  facts  in  the  case  that  the  policy  was  in 
force  at  the  time  of  the  death  of  the  insured. 

•  It  is  admitted  that  two  years'  premium  in  cash  were  paid,  and  that  it  was 
stipulated  in  the  policy  that  the  net  reserve  thereon  extended  the  policy  8  years 
and  847  days,  or  to  December  6,  1900,  and  it  is  admitted  that  the  insured  is 
entitled  to  the  first  dividend  of  f6.()8,  and  we  have  adjudged  that  he  was  en- 
titled to  the  second  dividend  of  17.80,  these  two  sums  amounting  to  114.28,  evi- 
dently would  further  extend  the   life  policy  beyond  the  life  of  the  insun  d. 

In  the  record  there  appears  an  insurance  manual  for  1901,  and  a  pamphlet 
issued  by  appellant  for  1879,  introduced  as  evidence  by  appellant.  Accord- 
ing to  this  manual  the  net  reserve  for  two  cash  annual  premiums  of  $87. 16 
each  is  $68.62.  The  pamphlet  gives  the  amount  of  the  single  premium  to  be 
paid  for  a  specified  term  of  years  for  the  different  ages,  from  twenty -five  to  fifty 
years,  but  it  does  not  give  it  for  the  age  of  twenty-one.  Appellant's  actuary 
has  calculated  and  found  that  for  a  man  twenty- four  years  of  age,  a  term  of 
nine  years  would  cost  $«4.iJ6.  We  have  calculat^^d  and  found  that  for  a  man 
twenty-one  years  of  age  $68.59  would  be  moiv  than  is  required  for  a  nine- 
year  term,  or  that  $63.52  would  extend  the  life  xwlicy  for  more  than  nine 
years,  or  until  after  Decenil)er  28,  UK)l. 

Appellant,  by  its  artuary.  iimde  the  ("alculation,  assuming  that  the  net  re- 
serve was  $61.87,  on  a  man  twenty-four  yeai*s  of  age,  and  M.scert^iinetl  that  it 
would  extend  the  life  of  the  policy  to  within  kIx  days  of  the  death  of  the  in- 
>jurcd,  or  to  July  27.  1901.  We  ha\e  made  the  siinie  calculation  ui^on  the 
wnne  Ivisis,  except  we  calculattnl  the  age  <:f  the  person  nt  twenty-one.  the  age 
of  the  insured  when  the  policy  was  issued,  and  ascertained  that  it  wculd  ex- 
tend Jthe  life  much  lieyond  the  chite  of  the  (hath  of  the  insuiisl.  to  wit,  Au- 
gust -J.  ISHJl. 

Afcordinjf   to   the  apjiellant's  eontenrinn    the   insured  would   have  Inen  in 
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=teuch  better  condition  if  he  had  never  settled  the  third  premium.  If  he  liad 
paid  only  two  premiums,  as  shown  by  the  evidence  of  apx>ellant'8  actuary 
nnd  the  exhibits  filed  by  him,  the  insured  would  have  had  a  net  reserve  of 
968.52,  which  added  to  his  admitted  dividend  of  16.93,  amounts  to  the  sum 
of  $70.46,  admittedly  sufficient  to  have  carried  the  policy  considerably  be- 
yond the  date  of  his  death,  although  calculated  at  the  age  of  twenty-four 
instead  of  twenty -one  years.  But  the  appellant  claims  that  the  net  reserve 
for  three  annual  premiums  amounted  to  997.58,  which  added  to  the  last  divi- 
'dend  of  t7.dO  makes  1104.88,  from  which  it  claims  that  the  amount  bonowed 
from  it  by  the  insured,  with  6  per  cent,  interest,  amounting  to  $42.96,  should 
be  deducted,  leaving  $61.87  as  the  amount  of  the  net  reserve;  which  shows 
that  by  his  borrowing  from  appellant  he  not  only  is  required  to  pay  the  sum 
bDrrowed,  together  with  6  per  cent,  interest  thereon,  but  by  his  failure  to  pay 
the  sum  borrowed,  or  the  payment  of  his  premium,  he  not  only  suffered  the 
loss  of  his  6  per  cent,  interest  which  he  agreed  to  pay  for  forbearance,  but 
suffered  the  loss  by  forfeiture  or  penalty  of  several  years  of  extended  insur- 
ance on  his  policy  previously  paid  for  by  him.  This  amounted  to  a  forfeiture 
*or  penalty  for  the  use  or  forbearance  of  money,  pure  and  simple,  and  is 
against  the  policy  of  the  laws  of  the  State,  and  such  a  contract  ought  not 
to  be  enforced. 

There  are  other  reasons  offered  by  appellee  why  this  judgment  should  be 
^affirmed,  but  we  deem  it  unnecessary  to  discuss  them. 

Wherefore,  the  judgment  is  affirmed. 


PARK  &  CO,  V.  CANE. 

(Filed  April  28,  1908— Not  to  be  reported. ) 

Street  improvements-^This  action  was  instituted  upon  an  apportionment 
>?irarrant  issued  for  the  improvement  of  Woodbine  street.  The  square  is 
bounded  by  principal  streets.  The  lot  of  appellee,  which  is  sought  to  be 
^charged,  is  situated  near  the  center  of  the  square,  and  the  square  is  in  an 
irregular  shai)e,  and  he  complains  of  the  mode  of  assessment  adopted.  Held 
—That  as  the  statute  requires  that  the  cost  shall  be  apportioned  according  to 
the  number  of  square  feet,  the  square  foot  is  made  the  unit,  and  as  apiiellee 
should  be  charged  with  only  the  proper  number  of  square  feet  as  appor- 
tioned, he  can  not  complain. 

Burnett  &  Burnett  for  appellants. 

Xiane  &  Harrison  for  apjjellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  based  upon  an  apportionment  warrant  issued  for  the  im- 
provement of  Woodbine  street.  The  square  is  bounded  by  principal  streets. 
Which  are  Floyd,  Brook  and  Woodbine  and  Ormsby  avenue.  The  lot  against 
which  the  lien  is  asserted  for  the  apportionment  warrant  is  located  almost 
in  the  center  of  the  square.  The  square  is  not  a  right-angled  parallelogram : 
it  is  invgular  in  shape.  The  running  of  a  line  midway  between  Onusby 
avenue  and  Woodbine  street  would  leave  a  greater  number  of  square  feet  in 
t)ne  quarter  s(iuare  than  in  another.    It  is  contended  by  counsel  for  the  ap- 
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pellee  that,  although  the  territory  within  the  square  is  defined  by  principal 
streets,  the  proi)er  method  for  dividing  the  square  into  quarter  squares  is  to 
find  the  central  3X)lnt  in  each  boundary  line  of  the  square  and  to  connect  the 
•center  points  in  the  opposite  streets  with  straight  lines.  On  the  other  hand, 
it  is  contended  for  the  appellant  that  the  general  assembly  was  not  dealing 
with  geometrical  squares,  but  with  a  parcel  of  land  bounded  by  principal 
-streets,  which  it  designated  as  squares,  though  irregular  in  shape.  The  court 
below  sustained  the  appellee's  contention. 

Section  2838,  Kentucky  Statutes,  reads  as  follows:  *'When  the  improve- 
ment is  the  original  construction  of  any  street,  ♦  ♦  ♦  such  improvement 
shall  be  made  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
Square,  to  be  equally  apimrtioned  by  the  board  of  public  works  according  to 
the  number  of  square  feet  owneti  by  them  respectively.  ♦  *  ♦  Each  sub- 
division of  the  territory  bounded  on  all  sides  by  iirincipal  streets  shall  be 
<leemed  a  square.  When  the  territory  contiguous  to  any  public  way  is  not 
-defined  Into  squares  by  principal  streets,  the  ordinance  providing  for  the  im- 
provement of  each  public  way  shall  state  the  depth  on  both  sides  fronting 
said  improvement,  to  be  assessed  for  the  cost  of  making  the  same  according 
to  the  number  of  square  feet  owned  by  the  parties  respectively  within  the 
depth  set  out  in  the  ordinance.  * ' 

The  authority  of  the  general  assembly  to  enact  this  statute  is  not,  nor 
•could  it  be,  questioned.  It  defines  the  taxing  district  when  the  territory  Is 
bounded  on  all  sides  by  principal  streets.  The  improvement  was  made  on 
Woodbine  street,  between  Brook  and  Floyd  streets.  The  owners  in  each  fourth 
of  a  square  binding  on  Woodbine  street  were  assessed  for  the  improvement. 
The  statute  requires  that  the  cost  shall  be  apportioned  "according  to  the 
number  of  square  feet  owned  by  them  respectively. ' '  The  square  foot  is 
made  the  unit,  and  any  less  than  one-fourth  of  these  units  in  a  square  would 
not  constitiite  a  quarter  square  in  the  meaning  of  the  statute.  In  other 
words,  a  quarter  square  is  one-fourth  of  the  territory  defined  by  principal 
streets.  Unless  the  territory  bounded  by  principal  streets  Is  a  right-angled 
I)arallelogram,  it  can  not  be  defined  by  midway  lines  without  compelling 
the  owners  of  lots  In  one  quarter  s:iuare  to  pay  m  jre  than  the  owners  of  lots 
in  the  other  quarter  square  assessed  for  the  Improvement. 

It  appears  that  the  general  council  in  1889  passed  an  ordinance  to  improve 
Ormsby  avenue,  and  at  that  time  the  territory  which  is  now  bounded  by 
Floyd,  Brook  and  Woodbine  streets  and  Ormsby  avenue  was  not  bounded  by 
principal  streets.  The  ordinance  designated  the  depth  of  the  taxing  district. 
According  to  the  boundary  thus  designated  a  small  part  of  the  appellee's 
lot,  which  is  now  taxed  for  the  improvement  of  Woodbine  street,  was  taxed 
under  the  ordinance  for  the  improvement  of  Onusby  avenue.  It  is,  there- 
fore, urged  that  the  small  part  of  the  lot  can  not  be  taxed  for  the  improve- 
ment of  Woodbine  street,  it  running  parallel  with  Ormsby  avenue.  It  Is 
hardly  necessary  to  enter  into  the  discussion  of  the  question  as  to  whether 
the  general  council  exceeded  its  authority  In  defining  the  taxing  district  for 
the  Improvement  of  Ormsby  avenue.  If  it  did  so,  the  error  was  committed 
before  the  territory  was  defined  by  principal  streets.  If  the  owner  of  the  lot 
in  question  submitted  to  an  Illegal  apportionment,  and  thus  paid  more  than 
was  required  by   law,  that  fact  would|not  invalidate  the  apportionment  here 
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under  oonsideration,  because  the  effect  of  it  would  be  to  cast  additfoDal 
burden  upon  other  owners  of  lots  in  the  quarter  square  in  which  the  appel- 
lee^s  lot  is  situated,  the  effect  of  which  would  be  to  make  innocent  persons 
compensate  the  appellee  for  money  which  had  been  paid  under  an  illegal 
assessment,  providing  the  general  council  erred  in  defining  the  taxing  dis- 
trict. In  our  opinion  the  apportionment  complained  of  in  this  case  waft 
correctly  made. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


EDWARDS  BARNARD  CO.  v.  PFLANZ. 
(Filed  April  29,  1908.) 

1.  Sheriff— Attachment — Bends — Surety — Appellant  brought  suit  and  ob- 
tained an  attachment  against  A.  and  B. ,  which  was  served  on  defendants 
and  on  a  garnishee.  To  release  the  garnishment  defendants  executed  to  the 
sheriff  a  bond,  under  section  214,  Civil  Code  of  Practice,  and  took  the  bond 
with  several  sureties.  Personal  judgment  was  rendered  against  defendants, 
and  a  return  of  no  property  found  was  had  against  them.  Personal  judg- 
ment for  the  debt  was  also  had  against  the  sureties,  and  a  return  of  no  prop- 
erty found  was  had  against  theni.  This  action  was  then  instituted  against 
the  sheriff  to  recover  the  amount  of  said  debt,  alleging  negligence  in  taking 
said  bond  with  insufficient  surety.  After  answer  and  proof  the  lower  court, 
who  tried  both  law  and  fact  without  the  intervention  of  a  jury,  rendered  a 
judgment  in  favor  of  defendant,  from  which  this  appeal  is  prosecut-ed.  Held 
—That  the  finding  of  the  lower  court  will  be  given  the  same  effect  as  the 
verdict  of  a  properly-instructed  jury,  and  will  not  Ixj  disturbed  unless  fla- 
grantly against  the  evidence.  The  finding  of  the  lower  court  will  not  be  dis- 
turbed for  several  reasons.  The  sheriff  is  not  responsible  for  taking  insuffi- 
cient surety  if  he  used  reasonable  care  and  diligence  to  ascertain  the  solvency 
of  the  sureties  offered,  and  the  proof  shows  that  he  exercised  reasonable  dili- 
gence to  ascertain  their  solvency.  The  finding  of  the  lower  court  will  not  be 
disturbed  for  the  further  reason  that  it  nowhere  appears  from  the  record  that 
the  attachment  obtained  by  appellant  has  been  sustained.  It  is  not  avenvd 
or  admitted  in  any  of  the  pletidings  that  it  was  sustained.  This  fact  is 
essential  to  a  recovery  under  section  214  of  the  Civil  Code  of  Practice. 
While  under  wfction  221,  which  provides  for  the  execution  of  a  bond  to  aati^jfy 
the  judgment,  it  is  immaterial  whether  the  attachment  was  sustained  or  not. 

2.  Appeals — A  copy  of  the  order  susttiining  the  attachment  was  not  per- 
mitted to  be  filed  in  the  Court  of  Appeals  because  it  had  not  been  filed  or 
considered  by  the  lower  court. 

W.  W.  Thuni  and  G.  Garner  Clark  for  appellant. 

Kohn,  Balrd  &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judpe  Settle. 

Appellant  brought  .suit  and  ol)tained  an  attachment  In  the  Jefferson  Cir- 
cuit Court,  Chantvi-y  di\isi<jn,  against  Ja.s.  H.  and  Caleb  E.  Roberts  on  a 
not*'  of  |»*.")()  it  hi'ld  against  thini.  The  attm-hnient  was  placinl  in  ihe  hundj: 
of  ar-iH^ll"'*',  John  R.  Pllanz.  then  shrriff  of  Jrfferson  county,  for  stTvior. 
On  tin-  attachiiu'Mt  \va.^  tlil>  cndorstMncnt : 

••\V.  B.  Tail'  cV:  Co.,  (Joklcn  KuK- WanOionst',  garnish***':  The  object  of  th'iy- 
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action  is  to  attach  all  money,  property,  choses  in  action,  or  other  evidence 

of  debt  in  your  hands  belonging  to  Jas,  H.  Roberts  and  Caleb  E.  Koberts, 

or  in  which  they  have  any  interest,  and  to  restrain  you  from  paying  th© 

same  to  them,  or  to  any  otie  for  them,  until  the  further  order  of  this  court. 

"PHELPS  &  THUM,  Plflfs.  Attys.'» 
• 

The  attachment  was  served  by  the  sheriff  on  the  defendants  and  the  gar- 
nishee named  therein.  It  does  not  appear  from  the  record  that  the  attach- 
ment was  levied  by  the  sheriflf  on  any  property  of  the  defendants,  Roberts; 
it  was  simply  executed  by  delivering  copies  thereof  to  each  of  them,  and  to 
the  garnishee. 

After  the  execution  of  the  attachment  the  defendants,  Jas.  H.  and  Caleb 
E.  Roberts,  with  Ray  &  Co.  (Robert  P.  Hare  and  Samuel  Ray),  as  sureties, 
executed  a  bond  to  obtain  a  stay  of  the  attachment,  which  bond  was  taken 
by  the  sheriff  in  words  and  figures  as  follows : 

• '  Edwards-Barnard  Co. ,  Plaintiff.    ^ 

*'v.  >  Forthcoming  Bond. 

*'J.  H.  Roberts,  &c.,  Defendants.     J 

''Jefferson  Circuit  Court. 

"We  bind  ourselves  to  the  Edwards-Barnard  Co.,  in  the  sum  of  $660,  that 

the  defendants,  Jas.  H.  Roberts  and  Caleb  E.    Roberts,  shall  perform  the 

judgment  of  the  court  in  this  action,  or  that  the  property  attached  in  this 

action,  or  its  value,  shall  be  forthcoming,  and  subject  to  the  order  of  the 

court.    January  29,  1897. 

"JAS.    H.  ROBERTS, 

"CALEB  E.  ROBERTS, 

"RAY  &  CO  ,  that  is 

"ROBERT  P.  HARE,  and 

"SAMUEL  RAY, 

"By  JOHN  T.  BASHAW, 

"Atty.  infact." 

Personal  judgment  was  rendered  in  appellant's  favor  against  Jas.  H.  and 
Caleb  E.  Roberts  in  the  attachment  suit  for  the  amount  of  the  note  sued  on, 
and  execution  was  issued  thereon,  directed  to  the  sheriff  of  Henry  county, 
where  the  defendants  then  resided,  but  was  returned  "no  property  found.** 
Thereafter  appellant  brought  suit  in  the  Jefferson  Circuit  Court,  Common 
Pleas  division,  against  Robert  P.  Hare  on  the  bond  taken  by  the  sheriff, 
Samuel  Ray  having  in  the  meantime  died  intestate  and  insolvent.  In  that 
action  judgment  by  default  was  rendered  against  Hare  in  appellant's  favor 
.  for  1250,  with  interest  and  costs,  upon  which  execution  was  issued  directed 
to  the  sheriff  of  Jefferson  county,  by  whom  it  was  returned  with  the  en- 
dorsement "no  property  found, "  etc.  Then  the  appellants  instituted  this 
action  in  the  Jefferson  Circuit  Court,  Chancery  division,  against  appellee, 
seeking  to  recover  of  him  the  amount  of  its  debt  and  costs  against  Jas.  H. 
and  Caleb  E.  Roberts,  upon  the  alleged  ground  that  he  had  negligently,  as 
sheriff,  failed  to  require  good  security  upon  the  bond  taken  by  him  in  the 
matter  of  the  attachment,  and  that  the'  sureties  therein,  Samuel  Ray  and 
Robert  P.  Hare,  were  insolvent  when  they  were  accepted  on  the  bond,  and 
that  their  insolvency  was  known,  or  by  the  exercise  of  ordinary  care  could 
have  been  known,  to  appellee  at  the  time. 

vol.  24—145 
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Aft^r  answer  and  other  necessary  pleadings  hod  been  filed,  proof  in  the 
shape  of  depositions  was  taken  by  the  parties  upon  the  issues  thus  formed, 
and  upon  sulnnission  and  trial  of  the  case  judgment  was  rendered  by  the 
lower  court  dismissing  appellant's  petition,  and  allowing  appellee  his  oost^s. 
Of  that  judgment  api)ellant  complains,  hence  this  appeal. 

We  will  not  take  time  to  consider  all  of  the  questions  raised  by  the  appeal, 
deeming  it  necessary  to  notice  only  such  as,  in  our  opinion,  are  decisive  of  the 
case.  It  will  Ixj  observed  that  this  action  is  purt»ly  an  ordinary,  or  common- 
law,  action,  audit  is  a  well-known  rule  in  such  cases  that  the  judgment  of 
the  chancellor  will  be  as  favorably  regarded  as  would  be  the  verdict  of  a 
properly -in.structed  jury,  hence  unless  palpably  against  the  evidence,  it  will 
not  be  disturlu^d.     (Ix)uisville,  &c.,  Railway  Co.  v.  Taylor,  m  Ky.,  241.) 

The  rule  is,  however,  different  in  equitable  actions,  for  in  such  action  this 
court  will  upon  appeal  determine  the  weight  of  the  evidence.  (Scott  v. 
Mitchell,  19  Ky.  Law  Rep.,  218.)  The  judgment  of  the  chancellor  in  this 
case  must,  therefore,  ])e  test4»d  by  the  rule  first  herein  stated,  and  unless  it 
is  found  to  be  flagrantly  against  the  evidence,  it  will  not  be  disturbed.  The 
only  issue  of  fact  necessary  to  be  det-ermined  by  the  chancellor  was  whether  . 
or  not  appellee,  as  sheriff,  was  guilty  of  negligence  in  taking  the  bcmd  exe- 
cuteil  by  the  Rolierts',  with  Ray  and  Hare  as  sureties.  The  sheriff  is  not 
the  guarantor  of  the  solvency  of  a  surety  whom  he  may  take  upon  a  bond. 
We  have  no  statute  in  this  State  fixing  the  liability  of  the  sheriff,  or  defining 
the  degree  of  care  required  of  him  in  the  matter  of  taking  bonds.  The  rule 
by  which  his  ofllcial  conduct  in  such  cases  is  to  be  measured  is  thus  stated 
in  Meachem  on  Public  Officers,  section  762:  "So  where  it  is  the  duty  of  the 
officer  to  take,  for  the  protection  of  the  plaintiff,  Ixinds  or  other  securities,  it 
is  the  officer's  duty  not  only  to  obtain  the  bond,  bail  or  other  security,  but 
to  use  reasonable  care  and  diligence  to  see  that  none  but  competent  and  rea- 
sonikble  securities  are  accepted,  and  that  the  securities  themselves  are  in 
proper  and  sufficient  form.  He  is  not  the  insurer  of  the  solvency  of  the  sure- 
ties, unless  the  statute  makes  hlni  so,  nor  is.  he  liable,  though  deceived, 
where  he  exercises  reasonable  care;  but  if  he  discharges  the  goods  or  debtor 
without  any  bond  at  all,  or  one  in  which  the  sureties  names  are  forged,  or 
If  he  accepts  insufficient  sureties,  without  making  a  reasonable  effort  to 
ascertain  their  solvency,  he  is  liable.  A  fortiari  is  he  liable  where  he  ac- 
cepts sureties  who  he  knows  are  Irresponsible."  It  must  be  presumed  that 
the  chancellor  found  fnim  the  evidence  that  appellee  in  taking  the  bond  in 
controversy  used  reasonable  care  to  ascertain  the  financial  condition  of  the 
sureties,  and  to  satisfy  himself  of  their  solvency.  If  he  did,  he  can  not  be 
held  responsible  for  a  mere  mistake  of  judgment.  Of  the  witnesses  whose 
depositions  were  taken  by  appellant  only  one  had  had  any  business  connec- 
tion with  the  sureties,  and  none  of  them  claimed  to  hove  any  actual  knowl- 
edge of  their  business  or  affairs.  WTiat  they  testlfietl  to  was  largely  hearsay, 
and  what  they  professed  to  know  was  based  mainly  upon  suspicion  and 
conjecture. 

Freese,  of  the  Western  Bank,  whose  dei)08ltlon  was  taken  by  appellant, 
testified  that  the  cretllt  of  the  sureties  was  at  the  date  of  the  bond  fairly  good 
with  the  ])ank.  Hare,  one  of  the  sureties,  and  young  Ray,  who  was  In  the 
employ  of  the  firm,  both  say  that  at  the  time  the  bond  was  executed  their 
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<aBset8  exceeded  their  liabilities  by  a  considerable  amount,  and  though  they 
soon  thereafter  failed,  it  seemed  in  large  measure  to  have  been  brought  about 
by  a  destructive  fire  in  their  tobacco  warehouse.  Hare  also  testified  that  the 
firm  of  Ray  &  Hare,  at  the  date  of  the  execution  of  the  bond,  owned  a  house 
*iid  lot  in  the  village  of  Lewisport,  Hancock  county,  which  was  unencum- 
beredf  and  which  was  taken  by  them  at  the  valuation  of  |800,  but  was  sub- 
sequently assessed  at  $200/'  This  lot  was,  after  the  execution  of  the  bond, 
triinsferred  to  the  bank  by  Bay  &  Hare,  at  a  vahuition  of  $360,  and*  was 
afterward  sold  by  the  bank  at  $75.  But  it  is  more  than  probable  that  the 
bank  did  not  care  to  retain  unremunerative  real  estate  at  any  price,  and 
henoe  sold  It  at  a  sacrifice. 

But  conceding  that  it  was  only  worth  that  sum,  or  but  little  more  when 
the  bond  was  executed,  its  value  was  pnictically  equal  to-  the  antonnt  for 
i^hlch  appellee,  if  legally  liable  at  all,  could  be  made  responsible  in  damage 
lor  neglect  In  taking  the  bond,  for  his  liability  could  not  exceed  that  of  the 
sureties  on  the  lx)nd,  and  if  it  be  true  as  testified  by  Hare,  whose  statements 
on  that  point  are  uncontradicted,  that  the  proceeds  of  the  sale  of  the  tobacco 
in  the  hands  of  the  garnishees  afforded  a  surplus  of  only  $50  to  $75  after  paying 
the  factor's  liens,  it  would  seem  to  follow  that  the  sureties  in  the  bond  would 
in  no  event  have  been  liable  for  an  amount  greater  than  the  surplus.  In 
Hitman  v.  Hallam,  79  Ky. ,  389,  it  was  held  by  this  court  that  sureties  in 
such 'bond  as  was  taken  by  the  sheriff  in  this  cade  were  liable  only  for  the 
surplus  of  the  property  attached  after  the  payment  of  existing  liens  antece- 
dent in  date  to  the  attachment,  and  that  the  sureties  could  set  up  by  way  of 
defense  •  to  an  action  against  them  on  the  bond  the  amount   of  such  liens. 

We  do  not  suppose-  that  the  chaUoellor  based  his  judgment  alone  upon  the 
<ground  that  as  the  liability  of  the  sureties  on  the  bohd  does  hot  appear  to 
exceed  the  value  of  the  Lewisport  lot,  their  ownership  of-  that  property  of 
itself  qualified  br  made  themgood  as  sureties  on  the  bond,  but  that  fact,  with 
^he  farther  facts  shown  by  the  evidence,  that  the  sureties  were  then  in  the 
tobaooo  business  in  Louisville,  and  operating  a  warehouse,  with  some 
tangible  proi)erty  In  their  possession  of  which  they  were  the  apparent,  If  not 
the  real,  owners,  and  that  considerable  sums  were  b^lng  received  by  them 
through  their  business,  doubtless  superinduced  the  conviction  in  the  mind 
of  the  chancellor  that  the  sheriff  had  good  reason  to  believe,  and  as  a  pru- 
dent man  did  believe,  that  Bay  &  Hare  were  good  and  sufificient  sureties  on  ^ 
the  bond,  and  that  he  Is  not  to  be  charged  with  negligence  because  he  ac- 
•cepted  them  In  that  capacity.  At  any^  rate,  as  the  decision  of  the  chancellor 
upon  this  issue  is  entitled  to  as  much  weight  as  would  be  the  verdict  of  a 
jtiry,  and  as  It  can  not  be  said  by  this  court  to  be  flagrantly  against  the  evi- 
dence upon  this  ground  alone,  the  judgment  might,  with  propriety,  be 
•afQrnied. 

It  nowhere  api)ears  from  the  record  that  the  attachment  obtained  by  appel- 
lant has  been  sustained.  It  Is  certainly  not  averred,  or  admitted,  in  any  of 
the  pleadings  that  it  was  sustained.  The  bond  in  this  case  Was  given  under 
section  214,  Civil  Code.  A  bond  may  be  given  under  section  221,  the  effect 
of  which  is  to  discharge  the  attachment,  for  It  Is  to  perform  the  judgment 
of  the  court,  and  can  be  given  only  by  the  defendant,  and  when  given  It 
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substitutes  the  bond  for  the  attached  property,  and  shuts  off  all  defense  i» 
the  attachment,  or  right  to  contest  the  grounds  thereof. 

Where  the  bond  is  given  under  section  221  it  is  not  necessary  for  the  court 
to  sustain  or  discharge  the  attachment,  for  the  right  of  recovery  on  the  bond 
follows  a  personal  judgment  against  the  party  executing  it.  But  the  giving 
of  the  bond  provided  for  in  section  214  is  wholly  different  in  purpon- 
and  effect.  The  latter  bond  may  be  given  by  any  person  in  possession  of  the 
property  attached.  It  is  to  be  taken  by  the  aheriff,  and  is  conditioned  that 
the  defendant  shall  perform  the  judgment  in  the  action,  or  that  the  propei^ 
or  its  value  shall  be  forthcoming  and  subject  to  the  order  of  the  court.  This 
bond  does  not  discharge  the  attachment,  but  constitutes  an  obligation  that 
the  property  shall  be  produced  and  delivered  when  the  court  so  orders.  The 
lien  created  by  the  attachment  and  the  right  of  the  court  to  subject  it  to  the 
payment  of  the  attachment  debt  continues  as  fully  after  the  giving  of  a 
forthcoming  bond  as  if  no  such  bond  had  been  given,  and  the  attachment 
itself  continues  until  the  case  is  finally  determined  by  the  judgment  of  the 
court  on  the  attachment,  as  well  as  on  the  merits  of  the  case.  (Hohson  v. 
Hall,  13  Ky.  Law  Bep. ,  109. ) 

It  would  seem  to  follow,  therefore,  and  such  is  our  opinion,  t^at  there  oaiL 
be  no  liability  on  the  bond  in  this  case,  which  was  given  under  section  Hi, 
Civil  Code,  in  the  absence  of  a  judgment  sustaining  the  attachment.  It  ls> 
not  enough  that  a  personal  judgment  was  executed  for  the  debt  sued  on. 
gome  disposition  of  the  attachment  by  judgment  of  the  court  was  also 
tary.  The  attachment  was  ancillary.  The  defendant  may  owe  the  debt 
be  willing  to  allow  personal  judgment  to  go  against  him,  and  yet  if  the 
grounds  of  attachment  do  not  exist  the  attachment  may  be  suooessfully  re- 
tlsted,  and  the  court  adjudged  its  discharge,  or  the  grounds  of  attaofameat 
may  exist,  yet  the  property  attached  may  not  be  subject  to  attachment  The 
trial  of  the  attachment  is  wholly  distinct  from  the  trial  of  the  case  on  ite. 
merits,  and  sometimes  precedes,  sometimes  follows,  the  main  trial.  (Kasael 
V.  Sneed,  21  Ky.  Law  Bep.,  777;  Frances  v.  Burnett,  84  Ky.,  34;  seotioiia 
M8-264,  Civil  Code. ) 

If  no  liability  rests  upon  the  sureties  in  this  bond,  in  the  absence  of  a 
judgment  sustaining  the  attachment,  it  necessarily  follows  that  none  resta 
Upon  the  sheriff  for  taking  insufficient  sureties  on  the  bond. 

The  appellant  has  offered  to  file  in  this  court  what  purports  to  be  a  copy  of 
the  order  of  the  lower  court  sustaining  the  attachment,  but  we  do  not  think 
it  should  be  now  filed,  as  it  was  not  filed,  or  made  a  part  of  the  record,  upon 
the  trial  in  the  lower  court,  and  it  is  not  proper  to  add  to  the  record  in  thift 
court  something  by  way  of  evidence  which  was  not  used  in  or  furnished 
the  former  court.  But  in  any  event  the  copy  of  the  order  now  offeKli  to 
show  that  the  attachment  was  sustained,  even  if  allowed  to  be  filed, 
not  cure  or  supply  the  entire  omission  from  the  petition  of  the 
averment  that  the  attachment  was  sustained. 

Finding  no  error  In  the  record  prejudicial  to  appellant's  rights,  the  judg* 
tnent  of  the  lower  court  is  affirmed. 
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HARPER  V.  PAYNE,  GD'N,  &c. 

(Filed  April  29,  1908— Not  to  be  reported.) 

Guardian  and  ward— Appellant,  the  father  of  two  Infants,  a  son  aged 
seventeen  and  a  daughter  aged  fifteen  years,  was  their  guardian  for  a 
period  of  eleven  years,  and  sought  to  charge  them  with  board,  amount- 
ing to  $2,300.  The  ohlldren  own  a  tract  of  land  which  yields  a  gross  rental 
of  8890  a  year.  The  gtiardian  has  a  net  income  of  not  exceeding  $350.  Held 
— ^That  the  father  is  not  entitled  to  charge  the  board  claimed.  He  should 
contribute  $dOO  a  year  to  the  support  of  his  children,  and  the  income  of  the 
Infants  should  be  charged  with  the  cost  of  their  education,  clothing  and 
medical  bills.  It  is  the  duty  of  the  father  to  provide  for  his  infant  childreUi 
-«nd  he  Is  entitled  to  their  labor,  and  they  could  evidently  earn  their  living. 

Mont^mery  &  Lee  for  appellant. 

V.  F.  Bradley  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  12th  day  of  December,  1899,  the  appellant,  W.  W.  Harper,  made  a 
-settlement  of  his  accounts  as  guardian  of  his  infant  children,  Payne  Harper 
-and  Sally  B.  Harper,  with  the  commissioner  of  the  Scott  County  Court.  It 
^pi>ears  from  a  former  settlement  made  by  him  on  the  20th  of  April,  189S, 
that  there  was  a  balance  in  his  hands  due  to  his  wards  of  $330.86,  and  that 
-after  that  settlement  he  received  from  Mrs.  Carrie  Payne,  executrix  of  hia 
•ohlldren 's  grandfather,  $966,  and  that  he  received  from  rent  of  his  wards* 
land  (inherited  presumably  from  their  grandfather),  between  the  14th  of  No* 
vember,  1894,  and  the  17th  of  August,  1899,  $1,998.80,  aggregating  $8,186.15. 
Deduoting  from  this  sum  6  per  cent,  commissions,  there  remained  a  net  bal* 
<anoe  due  his  wards  on  the  80th  day  of  January,  1900,  $8,025.90.  In  thU 
settlement  he  claimed  the  following  credits : 

Mrs.  Carrie  Payne,  board  bill  for  September  1,  1888,  to  September  1, 

1899,  for  Payne  Harper  and  S.  B.  Harper $2,200  00 

To  Lewis  &  Coffman,  Med.  bill 36  60 

TTo  tuition  college,  Payne  and  Sallie 37  60 

Hacker  &  Richards,  Payne  Harper 116  00 

Which  credits  aggregate r2,887  60 


About  this  time  he  resigned  as  guardian  of  his  children,  and  their  aunt» 
'Miss  Lida  Payne,  qualified  as  guardian,  and  filed  exceptions  to  each  of  these 
oredits,  upon  the  ground  that  appellant  was  the  father  of  his  wards,  with 
•ample  Income  from  the  property  owned  by  him  to  support  them  and  himself. 
The  exceptions  were  sustained,  and  it  was  adjudged  by  the  county  court  that 
appellant,  as  guardian,  should  not  be  allowed  any  credits  for  money  ex- 
pended by  him  for  his  wards  for  their  maintenance,  support  and  education, 
«nd  gave  judgment  against  him  for  $3,025.90.  From  this  judgment  he  ap- 
X>ealed  to  the  Scott  Circuit  Court,  and  upon  hearing  in  that  court  the  judg« 
xnent  of  the  county  court  was  alfirmed,  and  he  has  appealed  to  this  court. 

It  appears  from  the  testimony  in  the  record  that  appellant  Is  thirty -eight 
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years  of  age,  and  in  good  health ;  that  he  owns  a  life  estate  in  355  acres  of 
poor  land,  which  yields  a  gross  rental  of  about  $860  a  year,  and  also  a  lif» 
estate  in  a  house  and  lot  in  the  city  of  Georgetown,  which  yields  a  rental  of 
$300  per  year,  paid,  however,  in  board  of  himself  and  two  children ;  that  tha 
annual  taxes  and  insurance  on  this  property  is  about  $160  a  year.  It  is  not 
definitely  shown  the  extent  of  the  repairs,  but  we  think  It  may  he  safely 
assumed  that  they  are  not  less  than  $100  more,  which  would  leave  the  appel- 
lant a  net  income  of  not  exceeding  $350.  It  appears  that  he  has  no  profes- 
sion or  trade,  and  is  unaccustomed  to  manual  labor,  and  seems  thoron^y 
Improvident.  In  addition  to  the  cash  in  the  hands  of  appellant  belonging 
to  his  infants,  it  is  shown  that  they  own  jointly  a  tract  of  fifty  acres  of  land,, 
which  yields  a  gross  rental  of  $320'  a  year.  The  children  have  always  lived 
In  the  family  of  their  grandmother  in  the  city  of  Georgetown,  and  seem  to 
have  rendered  no  services  whatever  to  the  father.  The  boy  is  seventeen  years; 
of  age  and  the  girl  fifteen.  The  proof  shows  that  the  boy  is  industrious,  and 
had  earned  as  much  as  76  cents  a  day  by  his  manual  labor,  and  both,  wy 
doubt,  if  it  were  necessary,  are  capable  of  earning  their  support.  In  tho 
case  of  Hedges  v.  Hedges,  ante,  9920.  decided  at  the  present  term  of  thfr 
court,  it  is  said:  ''The  general  rule  is  that  the  father  must  support  hia  in- 
fant children.  The  obligation  is  both  a  natural  and  a  legal  one ;  if  he  is 
able  to  support  them,  he  is  required  by  law  to  do  so,  although  they  may 
have  an  estate  of  their  ovni.  It  is  only  where  he  is  unable  to  support  them^ 
in  view  of  his  obligation  to  other  dependent  members  of  his  family,  and 
where  their  estate  is  sufficient  for  the  purpose,  that  the  courts  allow  as  an- 
exception  that  the  father  may  charge  the  guardian  of  his  infant  childrea 
with  their  support.  The  father  is  by  law  entitled  to  the  labor  and  wager 
of  his  infant  children ;  this  is  partly  because  he  is  charged  with  their  sap- 
port." 

It  is  evident  that  the  net  income  of  appellant  would  be  insufficient  to  sup- 
port his  two  children  and  himself  in  the  manner  to  which  they  have  been 
accustomed.  And  whilst  it  is  perhaps  unfortunate,  both  for  him  and  them^ 
that  he  has  not  kept  them  with  him  upon  his  fariu  In  the  country,  and  re- 
quired them  to  do  some  work  for  the»beneflt  of  the  family,  that  is  a  matter 
Which  it  is  not  our  province  to'  control. 

It  seems  to  us  under  the  facts  of  this  case  that  the  chancellor  properly  re- 
fused to  allow  appellant  the  item  of  12,200  for  board  of  bis  two  infant  chil- 
dren, and  also  for  the  $116  paid  to  Rucker  &  Kichards  for  a  buggy  for  Payne 
Harper.  The  uncontradicted  testimony  of  Miss  Lida  Harper  shows  that  this 
buggy  was  a  gift  from  the  father  to  the  son,  and  In  no  event  was  it  a  proper 
expenditure  to  be  charged  against  the  estfite  of  the  wards  in  the  hands  of  the 
guardian.  We  think  appellant  should  certainly  contribute  as  much  as  $800 
a  year  towards  the  support  and  maint>enance  of  his  infant  cliildren,  but  in 
view  of  the  very  narrow  income  which  would  remain  to  him  after  he  paid 
this  sum,  we  are  of  the  opinion  that  the  income  of  the  Infants  should  be 
charged  with  the  cost  of  their  education,  clothing,  medical  bills,  and  that 
moneys  expended  for  these  items  for  them  by  appellant  should  be  allowed  as 
a  credit  on  the  funds  in  his  hands  due  to  his  wards. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  far- 
proceedings  consistent  with  this  opinion. 
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STEELE,   JR.,  &c.   v.   NEW  PARK  CITY   B.  &  L.   ASSOCIATION,  &c. 

(Filed  April  29,  1903— Not  to  be  reported. ) 

Building  and  loan  associations — Insolvency— Stock  payments — In  this 
action  to  settle  the  accounts  of  an  insolvent  building  and  loan  association, 
which  had  been  placed  in  the  hands  of  a  receiver,  the  dower  court  by  its 
judgment  approvetl  a  method  of  settlement  reported  by  the  receiver  which 
proposed  to  estimate  the  value  of  the  stock  and  the  costs  and  expenses,  and 
to  levy  an  assessment  of  $20  per  share  on  lx)rrowing  and  nonl)orpowing  stock- 
holders alike,  to  pay  these  expenses  and  settle  with  each  stockholder  by  al- 
lowing him  credit  for  all  sums  paid  in,  including  all  payments  on  stock.  On 
appeal.  Held— That  borrowing  members  are  not  entitled  to  have  deducted 
from  their  indebtedness  to  the  association  payments  made  by  them  as  dues 
on  stock,  but  must,  after  deducting  payments  of  premium  and  interest, 
discharge  in  cash  the  balance  remaining  upon  their  indebtedness.  Pay- 
ments upon  stock  must  stand  to  their  credit  on  the  books  of  the  association 
until  time  for  final  adjustment,  when  all  the  stockholders,  borrowers  or  non- 
borrowers,  will  be  paid  pro  rata  from  the  fund  for  ultimate  distribution. 

D.  W.  Steele,  Jr.,  for  appellants. 

Hager  &  Stewart  for  appelleea 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle.     '     . 

The  appellee  association  was  incorporated,  and  began  business  in  March, 
1889,  with  an  authorized  capital  of  $100,000,  divided  into  shares  of  $200  each. 
Its  business  seemed  to  have  been  confined  to  the  city  of  Ashland  and  vicin- 
ity, and  it  was  conducted  as  follows:  The  stockholders  of  the  association 
met  at  its  office  in  Ashland  every  two  weeks  and  paid  at  every  such  meeting 
$1  on  each  share  of  stock  owned  by  them  respectively,  and  if  they  were  bor- 
rowers from  the  association,  as  many  of  them  were,  they  paid  or  were 
charged  in  addition  to  the  dues  on  their  stock  interest  upon  loans,  and  fines 
in  case  of  the  nonpayment  of  dues  and  interest.  Loans  were  made  upon 
mortgage  security,  and  in  some  instances  pledge  of  paid-up  stock.  In  the 
manner  of  conducting  the  business  of  this  association  no  dividends  to  the 
stockholders  were  declared  or  paid,  the  dues  and  interest  payments  being  in- 
tended to  constitute  a  fund  for  the  redemption  of  shares,  and  when  sufficient 
money  had  been  paid  into  the  association  to  redeem  all  the  stock  the  busi- 
ness of  the  association  would  be  at  an  end. 

Upon  the  basis  thus  adopted  for  the  payment  of  dues  upon  stock,  viz.,  at 
the  rate  of  II  per  share  every  two  weeks,  it  was  assumed  by  the  stockholders 
that  one  hundred  and  sixty-five  payments  of  dues  by  each  stockholder,  to- 
gether with  the  payments  of  i>it<»rest  on  loans,  would  mature  the  stock,  and 
make  each  share  of  the  value  of  1200,  and  if  the  plan  had  been  carried  out  as 
contemplated  such  would  have  been  the  results,  but  as  is  usual  w^ith  such 
ventures  the  end  aimed  at  was  not  attained,  and  we  find  from  the  record 
that  the  association  has  been  insolvent  since  July,  1896. 

From  the  time  of  the  organization  of  the  association  down  to  July,  1895, 
one  H.  A.  Levi  was  its  secretary,  and  in  that  month  he  defaulted  and  fled 
the  State  for  parts  unknown,  lndebt<?d  to  the  association  not  less  than  $6,000, 
and  perhaps  as  much  as  $8,000,  no  part  of  which  has  beenj  or  will  be,  recov- 
ered by  the  association. 
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This  action  was  instituted  in  the  Boyd  Circuit  Court,  September  1,  1807, 
by  appellants  to  wind  up  the  aflairs  and  settle  the  indebtedness  of  the  asso- 
ciation, and  to  this  end  its  property  and  assets  were,  by  the  order  of  court, 
placed  in  the  hands  of  John  C.  Hopkins,  its  receiver  and  commissioner.  It 
appears  from  the  record  that  the  association  loaned  a  good  deal  of  money  to 
its  stockholders,  much  of  which  has  not  been  repaid,  and  in  addition  that 
some  of  the  stockholders,  borrowers  and  nonborrowers  are  in  arrears  with 
their  dues  upon  stock  held  by  them.  In  view  of  this  state  of  things  the 
court,  on  appellants'  motion,  entered  an  order  directing  the  receiver  to  collect 
the  loans  from  the  borrowing  members,  less  the  payments  that  had  been 
made  thereon  by  such  borrowers,  exclusive  of.  the  payments  they  had  made 
on  account  of  their  stock,  which  latter  payments  were  directed  to  be  reserved 
until  distribution  should  be  made  of  the  assets  of  the  association.  In  other 
words,  the  receiver  was  directed  to  credit  the  borrowing  stockholders  with 
all  sums  paid  by  them  on  their  loans,  but  was  not  to  credit  them  with 
amounts  paid  on  their  stock.  It,  however,  appears  that  the  foregoing  order 
was  suspended  by  the  court,  and  thereafter  the  receiver  filed  a  report  in 
which  he  attempted  to  present  a  basis  for  a  settlement  of  the  affairs  of  said 
association,  without  first  requiring  all  borrowing  and  nonborrowing  stock- 
holders to  pay  what  they  owe  it,  that  is  to  say,  the  theory  presented  by  the 
receiver  is  to  endeavor  to  equalize  the  accounts  of  the  stockholders  as  be- 
tween themselves,  by  making  them  all  account  for  dues  and  the  borrowers 
for  interest  to  the  one  hundred  and  sixty-fifth  meeting,  and  then,  without 
collecting  in  full  from  borrowers,  credit  them  with  all  dues  paid,  and  pro- 
vide for  the  collection  of  a  sum  sufficient  to  pay  all  liabilities  of  the  associa- 
tion by  assessing  against  each  stockholder  his  due  proportion  of  the  loss  to 
all.  Exceptions  to  the  report  of  the  receiver  were  filed  by  appellants  and 
others,  but  they  were  overruled,  the  report  confirmed,  and  the  receiver 
directed  by  the  judgment  of  the  low;er  court  to  proceed  with  the  work  of 
winding  up  the  affairs  of  the  association  upon  the  basis  contained  in  his  re- 
port, and  from  that  judgment  this  appeal  is  prosecuted. 

We  are  of  the  opinion  that  the  report  of  the  receiver  is  too  general  and  in- 
definite in  its  findings  to  have  authorized  the  judgment  rendered  thereon 
by  the  court.  It  doe«  not  with  reasonable  certainty  give  the  assets  or  ap- 
proximate the  indebtedness.  Its  conclusions  on  these  points,  as  well  as  in 
regard  to  the  probable  cost  of  settling  the  affairs  of  the  association,  are  upon 
estimates  that  seem  to  be  purely  speculative,  indeed  to  follow  the  theory  of 
settlement  proposed  by  the  report  would,  in  our  opinion,  be  but  an  experi- 
ment of  doubtful  result. 

It  is,  however,  contended  that  the  rule  stated  in  Endlich  on  Building  As- 
sociations (section  5312,  2d  edition),  which  was  quoted  with  approval  by  this 
court  in  Beddick,  &c.  v.  U.  8.  Building  and  Loan  Association's  Ass'ee,  90 
Ky.  Law  Hep. ,  1720,  will  authorize  the  adoption  of  the  basis  of  settlement 
proposed  by  the  receiver  in  this  case.  The  rule  in  question  is  thus  stated  by 
Endlich:  "There  can,  however,  ordinarily  be  no  reason  why  he  {the  borrow- 
ing member)  should  be  put  to  the  inconvenience  of  paying  down  the  whole 
amount  of  his  debt  without  credit  for  his  stock  payments,  and  relegated  to 
a  distributiun  of  the  corporate  assets  in  order  to  get  back  what  he  might,  in 
the  first  instance,  Have  been  permitted  to  retain.    In  general,  the  only  effect 


STEELE,  JR.,  AO.  Y.  N.  P.  0.  B.  &  L.  ASSO'N,  &0.      2305 

of  such  a  rule,  besides  the  distinct  hardship  upon  the  borrower,  will  be  to 
swell  the  amounts  passing  through  the  receiver's  hands,  to  complicate  the 
•accounts,  and  the  distribution,  and  thereby  to  increase  the  expenses  of  the 
settlement,  etc.  ♦  ♦  ♦  There  can  be  no  difficulty, ' '  continues  the  learned 
author,  "in  determining,  or  at  least  approximating,  what  receipts,  profits 
4ind  losses  have  been,  what  its  liabilities  are,  and  what  is  the  value  of  every 
share  of  stock  presently  held,  advanced  or  unadvanced,  in  it  and  how  much 
.«very  member  must  lose  upon  every  dollar  paid  in  by  him  upon  his  stock, 
making  a  proper  allowance  for  the  expenses  of  settlement. ' ' 

In  commenting  upon  this  rule  this  court  in  the  case  supra,  among  other 
things,  said:  ♦  ♦  ♦  "The  rule  can  Vje  followed  only  where  the  extent  of  the 
losses  and  expenses  of  the  settlement  can  be  so  surely  estimated  as  to  render 
it  safe  to  fix  an  approximate  value  on  the  stock,  and  this  must  be  left  in  a 
large  measure  to  the  sound  judgment  of  the  chancellor,  having  the  whole 
■case  before  him. " 

After  stating  such  facts  as  to  the  indebtedness  and  assets  of  the  United 
States  Building  and  Loan  Association  as  were  admitted  in  the  record,  the 
«ourt  refused  to  apply  the  rule  announced  by  Endlich  in  settling  its  affairs, 
and  in  that  connection  further  said:  "These  assets  consisted  of  loans  to  its 
members,  and  according  to  statements  of  agreed  facts,  secured  either  by 
mortgages  upon  real  estate  or  by  stock  of  the  company.  To  what  extent 
loans  were  secured  by  stock  of  the  company  we  do  not  know.  If  there  had 
been  such  loans  their  amounts  and  extent  ought  to  have  l)een  shown,  and  it 
seems  to  us  also  there  ought  to  have  been  some  proof,  in  a  general  way  at 
least,  as  to  the  value  of  these  securities.  The  assignee  expresses  an  unwill- 
ingness to  take  the  responsibility  of  fixing  a  value  on  the  stock,  or  allowing 
the  credits  therefor  on  the  loans.  ITnless,  therefore,  the  borrowing  members 
are  sufficiently  interested  to  make  it  reasonably  certain  by  proof  that  such 
value  may  be  fixed,  it  can  not  be  done.  In  view  of  the  met>ger  statements  in 
the  record  before  us,  we  can  not  say  the  chancellor  was  authorized  to  fix  any 
approximate  value  on  the  stock  for  which  credit  may  be  given  the  borrower. ' ' 

In  the  case  at  bar  we  find  that  the  (mly  indebtedness  of  the  association  is 
to  its  own  members,  and  it  appears  also  that  the  receiver,  in  stating  the  ac- 
counts of  the  association,  reports,  according  to  what  he  says  is  the  best  ap- 
proximation possible,  the  liabilities  at  $3,093.80,  leaving  what  he  calls  a  net 
loss  of  $8,008.70,  but  as  the  net  loss  must  manifestly  be  ascertained  by  sub- 
tracting the  assets  from  the  liabilities,  the  loss  or  deficit  intended  to  be 
stated  by  the  receiver,  as  shown  by  correct  subtraction,  will  be  $2,993.80,  instead 
of  $8,008.70,  as  reported.  To  this  loss,  he  says,  must  be  added  the  cost  of  ad- 
ministration, $1,000,  which  would  make  the  net  sum  to  be  realized  $3,998.80, 
instead  of  $4,008.70  as  reported.  To  raise  this  sum  the  receiver  proposes  to 
assess  the  302  shares  of  stock  of  the  association  $20  per  share,  to  be  collected 
from  all  the  stockholders,  borrowers  and  nonborrowers.  The  amount  of 
assets  reported  seems' to  be  made  up  of  sums,  said  by  the  receiver,  to  be  due 
from  borrowers  to  the  association,  on  loans  secured  in  greater  part  by  mort- 
gage, after  deducting  $1,000  for  losses  by  way  of  set-offs  and  credits.  The 
facts  and  figures  thus  reported  by  the  receiver  were  taken,  as  he  says,  from 
the  association's  books. 
Upon  the  other  hand,  appellants,  in  the  exceptions  filed  by  them,  claim 
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that  the  ast^t'ts  of  the  association  amount  to  19,649.05,  and  its  liabilities  to 
19,210.49,  leaving  an  alleged  surplus  of  $438.56,  and  that  if  the  borrowers, 
and  those  in  arrears  for  dues  on  st>ock,  are  made  to  pay  what  they  owe  the 
association,  the  only  matter  that  would  have  to  be  provided  for  by  the  assess- 
ment against  the  stockholders  would  be  the  cost  of  winding  up  the  affairs  of 
the  association,  which  would  not  exceed  $5  per  share. 

It  is  further  claimed  by  appellants  that  the  statement  of  assets  and  liabil- 
ities presented  by  their  exceptions  was  obtained  from  the  books  of  the  agao-* 
elation.  The  books  are  not  in  the  record  before  us,  nor  were  they,  so  far  as 
appears  from  the  record,  before  the  lower  court  when  the  exceptions  were 
overruled  by  that  court.  We  are  likewise  unable  to  ascertain  from  the  record 
that  any  proof,  by  deposition  or  otherwise,  was  heard  or  considered  by  the 
court  in  piissing  upon  the  questions  of  fact  raised  by  the  receiver's  report,  and 
the  numerous  exceptions  that  were  filed  to  same,  yet  the  court  accepted  and 
based  its  judgment  ujwn  the  report  alone.  We  think  this  was  error,  for  in 
the  absence  of  proof,  and  in  view  of  the  unsatisfactory  showing  made  by  the 
report,  '*we  can  not  say  the  chancellor  was  authorized  to  fix  any  approximate 
value  on  the  stock  for  which  credit  maybe  given  the  borrowers,*'  In  advance 
of  the  payment  by  them  of  what  they  owe  on  the  loans  extended  them  hf 
the  association. 

We  think  It  more  equitable  that  the  affairs  of  the  appellee  association  be 
administ-ered  acoordinj^  to  the  rule  announced  by  this  court  in  Rogers*  Re- 
ceiver V.  Hains,  18  Ky.  Law  Rep. ,  768,  which  holds  that  in  winding  up  an 
insolvent  building  and  loan  association  borrowing  members  are  not  entitled 
to  have  deducted  from  their  indebtedness  to  the  association  payments  made 
by  them  as  dues  on  the  stock,  but  must,  after  deducting  payments  of  pre- 
mium and  interest,  discharge  in  cash  the  balance  remaining  upon  their  in- 
debtedness. Payments  upon  stcck  must  stand  to  their  credit  on  the  books 
of  the  association  mntil  time  for  final  adjustment,  when  all  the  stockholders, 
borrowers  or  nonborrowers,  will  be  paid  pro  rata  from  the  fund  for  ultimate 
distribution. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  Is  reversed  and 
cause  remanded  for  furt-her  proceedings  consistent  with  the  opinion  herein. 


Mccormick  harvesting  machine  co.  v.  dodkins. 

(Filed  April  30,  1903— Not  to  be  i-eported. ) 

Contracts— In  this  action  the  lower  court  refused  to  compel  appellee  to 
comply  with  his  contract  for  the  purchase  of  a  corn  shredder  from  appellant, 
which  had  bei^n  represented  to  him  as  in  good  condition  and  would  work 
satisfactorily,  and  it  was  agreed  that  in  case  it  failed  to  perform  the  work 
required,  notice  of  same  should  be  given  to  the  agent  of  appellant,  and  an 
opportunity  afforded  to  put  same  in  working  condition,  and  other  conditions 
as  to  return  of  machine,  etc. ,  were  agreed  on.  On  appeal,  Held— That  the 
decision  of  the  chancellor  will  not  be  disturbed  as  the  proof  shows  that  the 
appellee  complied  with  all  requirements  in  order  to  have  the  machine  do 
good  work,  and  that  it  failed  to  do  it. 

E.  B.  Drake  and  8.  R.  Cr^nvdson  for  appellant. 

W.  P.  Sandidge  for  appolle?. 
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Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

.  Appellee  ordered  of  appellant  a  corn  shredder.  By  the  terms  of  the  o^del^ 
he  was  either  to  pay  $190  cash  for  the  machine  when  received  or  to  execute 
two  notes,  each  for  $100,  due  January  1,  1901,  and  1902,  respectively.  The. 
order  also  containeti  the  following:  '*This  machine  is  warranted  to  be  well 
made,  of  good  material,  and  durable,  with  proper  care.  If  upon  one  day's 
trial  the  machine  should  not  work  well,  the  purchaser  should  give  imme- 
diate notice  to  said  McCormick  Harvesting  Machine  Co. ,  or  their  agent,  and 
allow  time  to  send  a  person  to  put  it  in  order.  If  it  can  not  be  made  to 
work  well,  the  person  shall  return  it  at  once  to  the  agent  of  whom  he  re- 
ceived it,  and  all  cash  and  notes  received  in  settlement  will  be  refunded. 
Continuous  use  of  the  machine,  or  use  at  intervals  throiigh  the  harvesting- 
season,  or  failure  to  notify  the  McCormick  Harvesting  Machine  Co. ,  or- 
their  agent,  or  to  return  the  machine  as  agreed,  shall  be  deemed  an  accept-^ 
ance  of  the  machine  by  the  undersigned. ' ' 

When  the  machine  was  delivered  he  did  not  pay  cash  or  execute  the  notes, 
and  refusing  subsequently  to  do  either,  he  was  sued  by  appellant  in  this 
action  in  equity,  praying  judgment  for  the  price  of  the  machine,  $190,  or 
that  he  be  compelled  to  execute  the  notes  therefor.  He  defended  the  action 
on  the  ground  that  the  machine  was  not  as  represented,  or  warranted,  and 
that  he  had  refused  to  accept  it.  The  circuit  court,  on  final  hearing,  dis-. 
missed  the  petition. 

The  evidence  is  very  conflicting,  but  after  a  careful  consideration  of  it  all^ 
and  the  circumstances  shown  thereby,  we  have  reached  the  sondusion  that, 
we  ought  not  to  disturb  the  chancellor's  finding  under  the  rule  adopted  by 
the  court  as  to  the  effect  to  be  given  the  chancellor's  finding  of  fact  in  cases: 
of  this  character.  We  deem  it  unnecessaiy  to  elaborate  our  reasons  for  this 
or  to  detail  the  conflicting  evidence.  T)ie  defendant  brought  his  defense 
literally  within  the  terms  of  the  contract.  It  is  provided  in  the  contract,  as 
will  be  seen  above,  that  if  upon  one  day's  trial  the  machine  should  not 
work  well  the  purchaser  should  give  immediate  notice  to  the  company,  or  to 
its  agent,  and  allow  time  to  send  a  person  to  put  it  in  order.  The  defendant, 
showed  that  when  the  machine  was  set  up  and  started  by  the  conii)any's 
agents  he  at  once  notified  them  that  it  did  not  work  well.  They  then  took 
out  gome  parts  of  the  machine  and  agreed  to  put  on  a  basket  to  save  the 
com,  and  agreed  to  return  the  next  morning  and  put  the  basket  on.  This 
they  failed  to  do.  It  will  also  be  seen  from  the  contract  that  it  was  provided 
that  if  the  machine  could  not  be  made  to  work  well  the  purchaser  should 
return  it  to  the  agent  of  whom  he  received  it.  The  defendant  testified  that 
after  giving  the  machine  a  fair  trial  he  offered  to  return  it  to  the  agent  of 
whom  he  recelvetl  it,  and  the  agent  requested  him  to  put  it  under  shelter  on 
his  farm  for  the  company.  This  he  did.  The  agent  had  power  to  waive  the 
return  of  the  machine,  and  this  request  on  his  part  was  a  waiver;  for  the 
company,  after  requesting  the  defendant  to  put  the  machine  under  shelter  on 
his  farm  for  it,  can  not  complain  that  he  did  not  do  something  else  with  it. 
It  is  insisted,  however,  that  appellee  is  liable  for  the  machine  under  the  last 
clause  of  the  contract,  providing  that  continuous  use  of  the  machine,  or  use 
at  intervals  through  harvesting  season,  or  failure  to  notify  the  company,  or- 
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its  agent,  or  to  return  the  machine  as  agreed,  should  be  deemed  an  accept* 
•ance  of  the  machine  by  the  purchaser.  There  is  great  force  in  this  argu- 
ment, if  we  look  only  to  the  evidence  for  the  plaintiff.  But  the  eyidenoe  for 
the  defendant  tended  to  show  that  the  agents  assured  him  that  the  machine 
would  do  better  if  the  com  was  dry,  or  after  It  was  run  a  little  while,  and 
that  they  promised  later  to  come  and  fix  it  and  make  it  do.  Under  all  the 
evidence,  it  would  seem  pretty  clear  that  the  machine  did  not  do  good  work. 
The  great  weight  of  the  evidence  shows  that  it  so  wasted  the  corn  that  a 
farmer  could  not  well  afford  to  use  it  for  the  purpose  for  which  it  was  pur- 
■chased.  And  taking  into  consideration  the  assurances  given  appellee  by  the 
agent  and  all  the  circumstances,  we  are  satisfied  that  he  never  intended  to 
accept  the  machine  unless  it  did  the  work  better  than  it  had  done.  The  evi- 
dence is  very  conflicting  as  to  the  amount  that  he  used  it,  but  taking  the 
testimony  on  his  behalf  to  be  true,  we  do  not  think  that  there  was  any  such 
use  of  the  machine  as  should  be  deemed  an  acceptance  of  it  under  the  con- 
tract. The  testimony  for  the  plaintiff  and  the  defendant  is  very  conflicting 
-on  this  point,  but,  on  the  whole  case,  we  are  unable  to  see  that  the  testimony 
for  the  plaintiff  outweighs  the  testimony  for  the  defendant.  A  circumstance 
that  has  great  weight  with  us  is  the  fact  that  he  executed  no  notes  for  the 
machine  and  paid  nothing  on  it,  and  no  demand  was  made  on  him  1^  the 
-company  when  the  machine  was  set  up,  or  at  any  time  while  he  was  using 
It,  for  the  execution  of  the  notes  or  the  payment  of  the  money.  He  had  not 
•seen  the  machine  before  ordering  it.  It  was  an  experiment,  and  the  agents 
of  the  company  were  interested  in  the  experiment  being  a  success,  for  its 
failure  would  have  a  bad  local  effect  on  the  sale  of  other  machines. 
Judgment  affirmed. 


MERKLEY  &  SON  v.  U.  S.  FIDELITY  AND  GUARANTY  CO. 

(Filed  April  30,  1903— Not  to  be  reported. ) 

Surety— -Broker— Pleading— This  action  was  brought  by  appellants  on 
bond  executed  by  B. ,  with  appellee  as  surety,  to  recover  the  value  of  goods 
alleged  tu  have  been  sold  B.  On  a  former  appeal  this  court  determined  that 
the  goods  were  not  sold  to  B.  by  appellants,  but  shipped  to  him  as  broker 
for  api)ellant8,  with  directions  to  sell  and  report  sales,  and  that  the  liability 
of  appellee  on  the  lx)nd  was  limited  to  loss  due  to  the  fraud  or  dishonesty  of 
B.  On  the  return  of  the  case  appellants  amended  their  petition,  and  charged 
that  the  loss  resulted  from  the  fraud  and  dishonesty  of  B.  The  lower  court 
sustained  a  demurrer  to  the  petition  as  amended,  and  the  petition  was  dis- 
missed. Held— That  the  court  erred  in  sustaining  a  demurrer  to  the  petition 
«s  amended,  as  the  amendment  was  not  a  departure  from  the  original  cause 
■of  action. 

H.  W.  Rives  for  appellant«(. 

John  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  the  former  appeal,  after  setting  out  the  terms  of  the  bond  sued  on  and 
the  facts  attending  the  shipment  and   leading  up  to  it,  the  court  concluded 
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Its  opinion  with  these  words:  **From  the  above  it  is  perfectly  clear  that 
Bass  did  not  buy  the  goods  from  appellees,  but  that  they  were  shipped  to- 
him  as  a  broker  to  sell,  and  that  they  understood  at  the  time  that  appellant, 
as  his  surety  in  the  bond,  was  only  responsible  in  case  of  fraud  or  dishonesty 
on  his  part.  The  petition  does  not  charge  that  the  loss  sued  for  was  due  to 
the  fAud  or  dishonesty  of  Bass,  and  the  demurrer  to  it  should  have  been 
sustained.  The  instructions  of  the  court  were  erroneous  in  so  far  as  they 
allowed  the  jury  to  find  against  appellant  for  any  loss  not  due  to  the  fraud 
or  dishonesty  of  Bass.  Judgment  reversed  and  cause  remanded  for  further- 
proceedings  consistent  with  this  opinion."  (U.  S.  Fidelity  and  Guaranty 
Co.  V.  Merkley  6c  Son,  23  Ky.  Law  Rep.,  1670. ) 

It  was  thus  in  effect  held  that  the  petition  would  be  sufficient  if  it  charged 
that  the  loss  sued  for  was  due  to  the  fraud  or  dishonesty  of  Bass,  and  that 
instructions  were  proper  allowing  the  jury  to  find  against  appellant  for  a 
loss  due  to  his  fraud  or  dishonesty.  On  the  return  of  the  case  to  the  circuit 
court  the  petition  was  amended  so  as  to  charge  that  the  loss  sued  for  waa 
due  to  the  fraud  or  dishonesty  of  Bass.  The  court  thereupon  sustained  the 
demurrer  to  the  petition  as  amended,  and  dismissed  the  action. 

The  opinion  rendered  on  the  former  appeal  Is  the  law  of  this  case,  and  is 
equally  binding  on  this  court  and  the  circuit  court.  As  it  was  then  deter,, 
mined  that  appellant  was  responsible  for  any  loss  due  to  the  fraud  or  dis- 
honesty of  Bass,  the  circuit  court  erred  in  sustaining  the  demurrer  to  the- 
petition  as  amended.  And  while  it  is  unnecessary  now  to  elaborate  the  rea- 
sons on  which  the  former  opinion  was  based,  we  will  add  that  we  see  nothing 
in  the  case  as  now  presented  that  was  not  presented  in  the  petition  for  re« 
hearing  then  filed.  We  concluded  then  that  the  goods  were  shipped  to  Bass 
as  a  broker.  It  was  charged  in  the  petition  that  they  were  sold  to  Bass. 
This  was  denied  by  the  answer.  The  plaintiff  regarded  the  transaction  as  a. 
sale  because  a  fixed  price  was  charged  to  Bass  when  the  goods  were  shipped, 
to  him ;  but  independently  of  whether  the  transaction  was  called  a  sale  or  a. 
delivery  to  an  agent,  we  were  then  of  opinion  that  appellee  was  responsible 
for  any  loss  due  to  the  fraud  or  dishonesty  of  Bass,  as  according  to  the  proof 
he  was  to  remit  on  every  Monday  night  for  what  had  been  sold  the  prevloua 
week,  and  to  try  to  dispose  of  the  goods  as  fast  as  possible  iti  orde^  to  do  a. 
safe  business.  The  bond  was  given  to  secure  the  performance  of  this  agree- 
ment, and  was  binding  on  appellee  regardless  of  the  name  of  the  transaction. 
In  the  amended  petition  filed  upon  the  return  of  the  case  it  was  averred 
that  under  the  arrangement  it  was  the  duty  of  Bass  to  safely  keep  the  gooda 
shipped  to  him  by  plaintiffs  until  they  should  be  sold  for  cash,  after  which 
it  was  his  duty  to  promptly  remit  to  plaintiffs  on  every  Monday  the  money 
so  received  during  the  previous  week.  This  sufficiently  averred  that  the 
goods  were  sent  to  Bass  to  sell  and  remit  the  proceeds  to  the  plaintiffs, 
which  would  constitute  him  in  law  the  plaintiffs'  broker.  This  was  not  a 
departure  from  the  original  cauA3  of  action,  but  only  a  conforming  of  the 
allegations  of  the  petition  to  the  view  of  the  laws  of  the  case  which  this  court 
had  laid  down. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 
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NEWTON,   &c.  V.  SOUTHERN  BAPTIST  THEOLOGICAL  SEM- 
INARY, &o. 

(Filed  April  80,  1903.) 

Wills— Conditional  devise— N.,  by  his  will,  devised  one  hundred  and  twenty 
acres  of  land  to  hie  daughter  If  she  should  live  longer  than  his  daughter-in- 
law,  but  If  the  tlaughter-ln-law  is  the  longest  liver,  he  desired  that  the  land 
should  be  sold  and  the  proceeds  paid  to  the  Baptist  Male  School,  al)out  to 
open  at  Owensboro  under  Professor  Gray.  The  testator  had  but  two  chil- 
dren, the  son  who  had  died,  and  his  daughter.  The  datighter  survived  her 
father,  but  died  before  the  daughter-in-law.  The  daughter  devised  the  land 
to  the  appellee  as  the  Baptist  Male  School  was  never  established.  The  heirs 
of  the  testator  and  appellee  are  contesting  claimants  to  said  property.  Held 
—That  under  section  4843,  Kentucky  Statutes,  the  devise  to  the  Baptist 
Male  School  failed  and  reverted  to  the  heirs  of  the  testAtor  as  In  case  of  in- 
testacy, and  his  daughter  being  his  only  heir  had  power  to  dispose  of  same  by 
will.  She  could  only  be  deprived  of  It  by  the  remainder  becoming  effective, 
which  was  attempted  to  be  placed  in  the  Baptist  Male  School,  which  failed. 

Birkhead  &  Clements  for  appellants. 

Ellis,  Sweeney  &  Ellis  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynt«r. 

This  appeal  involves  the  construction  of  the  fpurth  clause  of  the  will  of 
William  Newton.  .  It  reads  as  follows:  *' The  one  hundred  and  twenty  acres  of 
land  occupied  by  Mrs.  Lucinda  Newton,  widow  of  my  sou,  Slaughtw  New- 
ton, I  will  to  my  daughter,  Mary,  if  she  shoul4.  live,  longer  than  saAd  Lu- 
cinda Newton;  but  If  said  Lucinda  is  the  long^t  liver,  then  I  will  that  at 
her  death  said  land  shall  be  sold  and  the  proceeds  paid  to  the  Baptist  Male 
^choQl,  about  to  open  in  O.wensboro  unde^  Prpf^ssor  Gn^y.  •' 

The  testator  had  two  c:|;iildren.  a.  son,  Slapghter^  who  died  before  the  will 
was  niade,  and  a  daughter,  Mary,  who  surviyed,  th^  testator,  but  who  died 
before  Mrs.  Lucinda  Newton,  the  widow  of  the  .testator's  son.  Slaughter. 
Th^  Baptist  Male  School,  whi.ch  the  testator  a,86um^.  would  soon  ppen  in 
Owenslx)ro  under  Professor  Gray,  was  not  organ isM^d  or  opened  at  any  time, 
«o  at  the  time  of  the  death  of  the  testator  and  ]tils  daugl^ter,  Mary,  such  an 
institution  as  the  Baptist  Male  School  did  not  e,zist  at  Owensboro.  The 
daughter,  Mary,,  assuming  that  she  owned  the  one  hiindred.and  twenty  acres 
of  land  referred  to  in  the  clause  of  the  will  under  consideration,  devised  it 
to  the  appellee,  Southern .  Baptist  Theological  Sjeminary.  Tl^e  controversy 
here  Is  between. those  claiming  to  be  th<|^  heirs. at  law  of  William  Newton  and 
the  appeUe^,  Southern  Baptist  Theological  Seminary. 

On  .behalf  of  the  api)ellants  it  Is  qont^nded.th^t  the  daughter,  Mary  New- 
ton, too^  a  contingent  remainder  or  a  defeasible,  fee  in.  the  remainder;  that 
as  she  died  before  the  life  tenant,  Lucinda  Newton,^and  the  contingency  did 
not  happen  which,  would  have  given  her  an. absolute  fee  in  the  iiroperty,  it 
descended  to  the  heirs  at  law  of  W'llliam  Newton,  the  descendants  of  his 
brothers  and  sisters,  \yho  are  plaintiffs  in  this  action.  On  the  .behalf  of  the 
appellees  it  is  contended  that  the  devise  failed,  and  that  instead  of  the  prop- 
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«Tty  going  to  the  testator's  brothers  and  sisters,  it  descended  to  Mary  as  an 
undevised  estate. 

Both  under  the  claim  made  by  the  appellants  and  appellees  the  devise 
failed,  and  it  should  be  treate<l  as  an  undevised  estate.  The  real  issue  is 
whether  It  descended  to  the  daughter,  Mary,  as  an  heir  at  law  of  her  father, 
or  whether  the  devise  prevented  her  from  inheriting  it  from  her  father,  and 
thus  casting  the  estate  upon  those  who  would  have  been  the  testator,  Wil- 
liam Newton's,  heirs  at  law,  had  he  died  intestate  and  childless.  Section 
4848,  Kentucky  Stiitutes,  provides  that  "unless  a  contrary  intention  shall 
appear  by  the  will,  such  real  or  personal  estate,  or  interest  therein,  as  shall 
be  comprised  in  any  devise  in  such  will  which  shall  fall  or  be  void,  or  other- 
wise incapable  of  taking  effect,  shall  not  be  included  in  the  residuary  devise 
contained  in  such  will,  but  shall  pass  as  in  case  of  Intestacy. ' ' 

Under  this  statute  the  devise  failed,  no  Baptist  Mtile  School  ever  being 
in  existence,  and  of  course  no  estate  in  the  land  devised  vested  in  it  at  the 
death  of  the  testator  or  subswiuently.  So  the  clause  in  the  devise  with  refer- 
ence to  the  Baptist  Male  School  does  not  affect  in  any  wa^  the  question  as 
to  who  inherited  the  estate. 

Where  two  contingent  remainders  are  createti,  the  one  is. subordinate  or 
alternate  to  the  other,  but  the  second  only  vests  when  the  first  fails.  (Leppes, 
Ac.  V.  Lee,  &c.,  W2  Ky.,  16.)  There  was  no  second  remainder,  because 
the  suppo.sed  institution  which  was  designated  to  take  such  remainder  did 
not  have  an  existence.  The  estate  which  Mary  Newton  took  under  the  will 
was  a  contingent  remainder,  because  it  was  limited  to  take  effect  upon  an 
uncertain  (*vent.  The  estate  which  she  took  by  it  might  he  designated  as  a 
remainder  which  never  took  effect,  as  the  event  which  was  to  give  her  an 
absolute  estate  never  happened.  A  contingent  remainder  may  be  conveyed 
■or  deVlsed,  yet  If  the  grantor  or  devisor  dies  before  It  becomes  effective,  then 
the  grantee  or  devisee  takes  nothing.  As  the  daughter,  Mi^ry,  died  before 
Liuclnda,  the  contingent  remainder  never  bedaiue  effective,  and,  therefore, 
under  her  father's  will,  she  had  no  estate  which  she  could  devise  to  the 
Southern  Baptist  Theological  Seminary.  If  she  had  the  right  to  devise  the 
«8tate.  It  was  by  reason  of  the  fact  that  she  was  the  only  heir  of  her  father. 
Of  course  the  life  tenant  did  not  take  the  title  to  the  property.  As  devisee 
the  daughter,  Mary,  did  not  take  the  title  to  it,  because  the  event  did  not 
happen  which  was  to  vest  her  therewith.  The  Baptist  Male  School  never 
took  It  because  It  did  not  exist.  As  the  testator  never  placed  the  title  In  any 
one,  it  descended  to  his  heir  at  law. 

"If  a  contingent  remainder  be  created  In  conveyances  by  way  of  use,  or  In 
dispositions  by  will,  the  Inheritance,  In  the  meantime.  If  not  otherwise  dis- 
posed of,  remMns  In  the  grantor  or  ffls  heirs,  or  descends  to  the  heirs  of  the 
testator,  to  remain  until  the  contingency  happens.  This  general  and  equi- 
table principle  Is  of  acknowledged  authority."  (Kent's  Commentaries,  vol- 
ume 4,  page  257. ) 

This  rule  announced  by  Kent  was  recognized  as  correct  in  C(X)t8  v.  Yewell,. 
Ac,  ft5  Ky.,  867;  Herbert's  Gd'n  v.  Herbert's  Ex'or,  85  Ky.,  146.  It  is  ap- 
plicable to  the  facts  of  this  case,  because  the  testiitor  did  not  dispose  of  the 
contingent  remainder  devised  to  his  daughter,  as  the  Baptist  Male  School 
did  not  exist,  and  the  effect  is  exactly  the  same  as  if  the  testator  had  not 
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attempted  to  make  such  devise.  Suppose  the  contingent  remainder  in  the 
one  hundred  and  twenty  acres  had  been  devised  to  a  stranger,  unquestion- 
ably the  title  to  it  would  have  vested  in  testator's  daughter  as  his  only  heir 
at  law.  If  the  event  contemplated  did  not  happen,  then  she  would  not  have 
been  divested  of  the  title  which  descended  to  her  as  the  heir  at  law.  In  this 
case  she  was  heir  at  law,  and  only  in  one  way  could  she  have  been  divested  of 
that  title,  and  that  was,  if  the  Baptist  Male  School  hfid  existed  and  could 
have  taken  the  property  under  the  will.  As  the  daughter  was  the  heir  at 
law  and  the  devisee,  the  title  and  contingent  remainder  was  vested  in  one 
and  the  same  person.  The  title  did  not  descend  on  the  death  of  the  testator 
to  the  descendants  of  his  brothers  and  sisters,  because  they  were  not  his 
heirs  at  law.  There  is  a  technical  rule  which  recognizes  a  fee  in  abeyance, 
but  that  state  of  abeyance  was  always  odious  and  never  admitted  but  from 
necessity.  (Kent's  Commentaries,  volume  4,  page  259. )  Such  necessity  doe& 
not  exist  in  this  case.  The  title  was  not  in  abeyance,  but  upon  the  death  of 
the  testator  vested  in  his  only  child,  who  could  only  have  been  deprived  of 
it  by  remaindei^becoming  effective  which  was  attempted  to  be  placed  in  the 
Baptist  Male  School,  which  failed. 
The  judgment  is  affirmed. 

JIEED,  &c.  V.  BATES,  &c. 

(Filed  April  80,  1908.) 

Street  improvements-— Construction  of  statutes — ^The  ordinance  providiiig- 
for  the  improvement  of  Zane  street  was  passed  while  section  S885,  Kentucky 
Statutes,  was  in  force,  which  provided  that  the  owners  of  comer  lots  should 
be  assessed  25  per  cent,  more  than  the  owners  of  other  lots.  But  the  con- 
tract for  improvements  was  not  made  until  after  the  amendment  of  March 
19,  1898,  was  passed,  which  provided  *that  the  cost  of  such  improvement 
should  be  apportioned  equally  against  the  owners  in  the  fourth  of  tJie  squares 
abutting  on  said  improvement.  The  question  involved  on  this  appeal  is, 
which  statute  fixes  the  basis  of  the  charge.  Held— That  the  rights  of  the 
property  owners  were  fixed  by  the  ordinance,  and  as  this  ordinance  waa 
passed  while  the  fontaer  statute  .was  in  force  the  apportionment  of  the  costs 
.was  properly  made  under  the  former  statute. 

Lane  &  Harrison  for  appellants. 

W.  W.  &  J.  R.  Watts  and  William  Furlong  for  appellees. 

Appeal  from  Jeflferson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  by  Judge  Paynter. 

The  only  question  Involved  here  is  as  to  whether  or  not  the  cost  of  the 
improvement  of  Zane  street,  between  Fifth  and  Sixth  streets,  by  original  con- 
struction of  the  carriage  way  by  grading,  paving  and  curbing  the  same, 
should  be  apportioned  in  accordance  with  section  2885,  Kentucky  Statutes,, 
or  under  the  act  approved  March  19,  1898  (Session  Acts  of  1898,  page  96),  which 
went  into  eflfect  June  19,  18J18,  and  which  act  isamendatoiy  of  the  act  of  which 
the  section  to  which  reference  is  made  is  a  part.  Under  the  law  before  the 
passage  of  the  act  of  1898  the  cost  of  curbing  in  the  bnprovement  by  original 
construction  of  the  carriage  way,  was  to  be  charged  only  against  the 
owners  of  lots  in  front  of  which  the  curbing  was  placed,  except  the  owners 
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of  oomer  lots  were  chargeable  with  the  oost  of  curbing  their  sidewalk  inter- 
sections ;  and  if  a  comer  lot  had  a  thirty -foot  front  and  extended  hack  to  the 
depth  of  the  territory  assessed,  its  owner  was  chargeable  with  26  per  cent- 
more  than  the  owners  of  lots  of  the  same  size  within  the  taxing  district.  By 
the  amendment  the  cost  of  grading  and  curbing,  when  a  part  of  the  improve- 
ment by  original  construction  of  a  carriage  way,  should  be  apportioned 
against  the  owners  of  lots  in  the  quarter  squares  contiguous  to  the  improve- 
ment, and  according  to  the  number  of  square  feet  owned  by  each.  The  own- 
ers of  corner  lots  in  quarter  sections  are  not  required  to  "pay  for  the  intersec- 
tions, and  the  25  per  cent,  more  than  other  lot  owners.  In  other  words, 
under  the  amendment  the  curbing  constitutes  part  of  the  cost  of  the 
construction  of  the  street,  not  of  the  ^idewalk.  The  ordinance  under  which 
the  improvement  was  made  was  passed  June  6,  1898,  and  reads  as  follows: 
^*That  the  carriage  way  of  Zane  street,  from  the  west  line  of  Fifth  or  Pope 
street,  to  the  east  line  of  Sixth  street,  shall  be  thirty  feet  wide,  and  shall  be 
improved  by  grading,  curbing  and  paving  with  vitrified  brick  or  block  i>ave-> 
ment,  with  comer  stones  at  the  intersections  of  the  streets  and  alleys,  and. 
footway  crossings  across  all  Intersections,  streets  and  alleys,  in  accordance 
with  the  plans  and  specification  on  file  in  the  office  of  the  board  of  public 
works.  Said  work  shall  be  done  at  the  cost  of  the  owners  of  ground  as  pro- 
vided by  law,  and  all  ortUnances  in  conflict  herewith  be,  and  the  same  are 
hereby,  repealed." 

It  will  be  observed  that  it  was  passed  after  the  enactment  of  the  amend- 
ment, but  before  it  took  effect.  So  the  section  to  which  we  have  referred 
was  in  force  when  the  ordinance  was  passed.  The  city  did  not  enter  into 
the  contnict  for  the  iiiiprovenunt  of  the  street  until  after  the  aiuendment 
took  effect.  The  court  below  held  .that  the  apportionment  should  be  made 
under  the  st^itute  as  it  stood  at  the  t^ie  the  ordinance  was  adopteil.  For 
the  appellant  it  is  Insisted  that  tis  the  contract  was  not  made  for  the  Im- 
provement until  the  amendment  took  effect,  the  cost  should  have  been  ap- 
portioned under  the  statute  as  amended. 

The  ordinance  was  passed  with  reference  to  the  statute  then  in  force.  It 
did  not  provide  how  the  cost  of  the  improvement  should  be  apportioned,  but 
simply  provideil  that  it  should  be  done  in  the  manner  fixed  by  the  statute. 
It  is  not  the  province  of  the  genenil  council,  by  ortlinance  or  otherwise,  to 
further  prescribe  the  method  for  the  apportioning  the  cost  of  the  improve- 
ment. When  it  ordered  the  improvement  the  statute  prescribed  the  method 
of  apportionment.  The  ordinance  was  the  Tjiisis  for  the  contract  for  the  im- 
provement, the  execution  of  it  and  the  apportionment  of  the  cost.  The  or- 
dinance and  statute  then  in  forci*  fixed  the  liability  on  the  owners  of  lots 
fronting  on  the  improvement  and  the  methtxl  of  apportioning  the  cost  of  it. 
Whilst  it  might  have  l>een  immati»rial  to  the  contractor  as  to  which  method 
was  employed  in  the  apix)rtionment,  because  he  would  probably  have  re- 
ceived his  money  in  any  event,  it,  however,  is  a  matter  of  great  importance 
to  some  of  the  owners  of  lots  chargeable  with  the  cost  of  improvement  to 
have  the  liability  enforced  only  as  fixed  by  law  at  the  time  the  ordinance 
was  pai5t=ed.  The  exact  question  here  was  under  consideration  in  Cincinnati 
V.  Seasongood,  46  Ohio,  2J)6.  It  was  held  in  that  case,  as  a  municipal  cor^ 
poration  by  its  prt)per  boards  and  officers  passed  a  resolution  and  ordinance, 
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the  aRseRsment  of  the  cost  should  be  governed  by  the  law  in  force  at  the  time 
of  their  pnHPage ;  that  a  subsequent  change  in  the  law  could  not  affect  the 
question  of  apportionment  of  the  cost.  The  court  took  the  view  that  the  or- 
dinance was  passed  with  reference  to  existing  rights  and  liabilities.  In  con- 
sidering a  similar  question,  Elliott  on  lioads  and  Streets,  section  658,  says: 
"Kights  acquired*  in  such  a  case  by  contract  and  by  proper  ordinance  should 
not  l)e  impaired  by  subsequent  legislation."  There  Is  no  clause  in  the 
amendment  indicating  that  the  general  assembly  intended  the  amendment 
should  act  retrospectively.  It  is  urged  that  the  general  assembly  had  the 
right  to  repeal  the  ordinance  in  question.  It  is  a  sufficient  answer  to  say  it 
manifested  no  purpose  to  do  so.  Besides,  section  466,  Kentucky  Statute,  pro- 
vides that  "no  new  law  shall  be  construed  to  repeal  a  former  law  •  •  • 
as  to  any  act  done  ♦  *  ♦  or  any  right  accrued  or  any  claim  iu*ising  under 
former  law."  •  •  *  The  passage  of  the  ordinance  was  an  act  done,  and 
when  done  tlie  rights  of  the  lot  owners  as  to  the  cost  of  the  improvement 
were  fixed,  hence  the  rule  for  the  construction  of  statutes  prescribed  by  the 
general  assembly  shows  that  it  was  not  intended  to  affect  any  rights  which 
had  been  fixed  by  ordinance  and  statutes  then  in  force. 
The  judgment  is  affirmed. 


MEYER  V.  ROSENHEIM  &  CO. 

(Filed  April  30,  1903.) 

Bills  and  notes — Liability  for  oollectjing  money  on  forged  endorsement  of 
checks — A  Ixjokkeeper  for  appellees  forged  their  names  on  checks  belonging 
to  them  and  transferred  the  checks  to  appellant,  who  received  the  money 
thereon  from  the  Imnks.  Appellee)  brought  this  suit  against  appellant  to  re- 
cover said  m<^ney  as  converted  l)y  hiu)  to  his  use.  Held — That  the  lK)okkeeper 
had  no  authority  to  endorse  the  name  of  his  employers  on  the  checks,  and 
appellant  is  liable  to  appellee  for  unlawful  conversion  of  their  money. 

J.  K.  Hendrick  for  appellant. 

Kohn,  Baird  &  Spindle  and  Quigley  &  Quigley  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appelkvs  are  wholesale  merchants  in  Louisville;  they  had  in  their  employ 
a  bookkeeper  named  Altman,  who  forged  their  name  on  the  l^ack  of  checks 
belonging  to  them,  and  thi'n  delivered  the  checks  to  appellant,  who  paid 
him  the  money  on  them,  or  sold  him  jewelry  therefor.  Appellant  then  col- 
lect*Hl  the  checks  from  the  iMinks  on  "x^hom  they  were  drawn.  Appellees,  on 
discovering  the  forgery  and  the  misappropriation  of  their  property,  brought 
this  action  against  appellant  to  recover  of  him  the  amount  he  had  collected 
on  these  che<;k8  Ix^longiug  to  them  uuder  the  forge<l  endorsement  of  their 
name  ])y  Altman.  The  checks  amounted  to  $227.92.  On  final  hearing  the 
court  gave  judgment  in  favor  of  the  plain tiff.s. 

Theiv  is  no  plea  of  est<)pi)el,  and  we  see  nothing  in  the  evidence  to  warrant 
an  estoppel  if  pleaded.  Appellees  weiv  not  re<iuired  to  anticipate  a  foi*gery. 
The  ])(>okkeeper  had  no  authority  as  such  to  sign  the  firm's  name,  and  had 
nothing  t4)  do  with  the  cheeks.     He  o))tained  them   in  fact  surreptitiously 


L.  A  N.  B.  B.  GO.  V.  WHITEHEAD'S  ADM'B.  2315 

-iind  without  the  line  of  his  authority.  Appellant  appears  to  have  been 
equally  Innocent,  and  so  the  precise  question  is  on  which  of  two  equally 
Innooent  persons  the  loss  should  fall.  In  Moss  on  Banking,  section  248,  it  la 
said:  **If  a  negotiatlable  instrument  having  a  forged  endorsement  comes  to 
the  hands  of  a  bank  and  is  collected  by  it  the  proceeds  are  held  for  the  right* 
fal  ownei's  of  the  paper,  and  may  be  recovered  by  them,  although  the  bank 
gave  value  for  the  paper  and  has  paid  over  the  proceeds  to  the  i>arty  deposit- 
ing the  instrument  for  collection. ' ' 

See  to  same  effect  3  Randolph  on  Commercial  Paper,  section  1469,  1789, 
1777.  The  case  of  Farmer  v.  Peoples  Bank,  decided  by  the  Supreme  Court  of 
Tennessee,  47  S.  W.,  234,  is  much  like  this  case.  There  Head,  who 
had  possession  of  a  check  payable  to  Farmer,  endorsed  Farmer's  name 
upon  it  without  his  knowledge  or  consent  and  delivered,  it  to  the  Peoples 
Bank,  who  collected  the  proctvds  and  permittetl  Head  to  check  out  the 
money.  After  this  Fanner  demanded  the  money  of  the  Peoples  Bank,  and 
it  refusing  to  pfiy  him,  sued  to  recover  the  amount  collected  by  it  on  the 
check.  The  court  held  that  the  logic  of  the  rule,  to  the  effect  that  a  check 
X>ayable  to  a  certain  person  can  only  be  properly  paid  upon  his  genuine  en- 
dorsement or  to  him,  necessarily  was  that  one  coming  into  poss(*sslon  of 
such  paper  under  a  forgetl  endorsement  of  his  name  could  not  succes-sfully 
resist  the  title  of  the  true  owner,  or  if  it  had  been  converted  into  money,  ft 
demand  for  its  proceeds.  A  number  of  decisions  from  other  States  are  col- 
lected In  that  opinion.     The  rule  is  that  a  forged  endorsement  is  a  nullity. 

*  Apx)ellant's  position  then  in  law  is  the  same  as  if  he  had  taken  appellee's 
checks  and  collected  the  money  on  them  without  any  endorsement  of  them 
at  all.  The  collection  of  the  checks  by  him  was  a  conversion  of  them,  and 
he  who  converts  the  personal  property  of  another  is  always  liable  to  the 
owner  therefor.  Appellant  has  collected  appellee's  money.  He  had  no  right 
in  law  to  the  money,  and  he  can  not  retain  it  tigainst  them.  The  action  la 
not  based  upon  the  writings,  but  upon  the  idea  that  appellant  has  converted 
the  property  of  another,  and  that  he  can  not  retain  as  against  the  true  owner 
the  proceeds  of  the  property.  (Bramblette  v.  Caldwell,  20  Ky.  I^aw  Rep., 
lldS.) 

Judgment  affirmed. 


liOUXSVILLE   &   NASHVILLE   R.  R.  CO.  v.  WHITEHEAD'S   ADM'R, 

(Filed  April  80,  1903— Not  to  be  reported. ) 

Railroads — Negligence— Cross  appeals — Evidence — A  judgment  for  11,750 
vvas  rendered  in  the  lower  court  as  damages  for  the  death  of  W. ,  who  was  a 
brakeman  on  appellant's  train  and  was  killed  by  coal  cars  being  kicked 
down  a  track  against  the  train  on  which  deceased  was  engaged  in  repairing 
a  hose  .between  cars,  causing  a  collision  of  such  force  as  to  run  a  car  over 
him,  causing  his  death.  Appellant  prosecutes  an  appeal  and  appellee  prose- 
cutes a  cross  appeal.  Held — That  the  cross  appeal  can  not  be  considered  as 
appellee  did  not  move  for  a  new  trial,  and  there  can  be  no  reversal  in  an 
ordinary  action  without  a  motion  for  a  new  trial,  and  grounds  filed  specify- 
ing the  ermrs  complained  of.  Appellant  urges  a  reversal  on  the  ground  that 
the  court  erred  to  its  prejudice  in  refusing  to  give  a  peremptory  instruction 
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for  appellant.  Held— That  the  judgment  is  affirmed  as  the  bill  of  exceptlonv 
discloses  the  fact  that  three  depositions  read  on  the  trial  are  not  in  the  reoord, 
and,  therefore,  none  of  the  evidence  will  be  considered. 

Fairleigh,  Straus  &  Eagles  for  appellant. 

S.  M.  Payton  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  llobson. 

Appellee's  intestate  was  a  brakenian  in  the  service  of  appellant,  and  ¥^8^ 
killed  at  Lebanon  Junction  by  reason  of  a  collision  of  some  heavily-loaded 
coal  cars  with  the  rear  cars  of  his  train.  On  the  trial  In  the  circuit  court  a> 
verdict  was  rendered  in  favor  of  the  plaintiff  for  $1,750,  on  which  judgment 
was  entered.  The  defendant  moved  for  a  new  trial  whloh  was  refused.  It- 
then  prayed  an  appeal  to  this  court.  After  the  case  reached  this  court  the* 
appellant  waived  all  errors  complained  of,  except  the  one  objection  that  the 
court  failed  to  instruct  the  jury  peremptorily  to  And  for  the  defendAQt ;  bat* 
the  appellee  in  this  court  has  sued  out  a  cross  appeal. 

The  cross  appeal  can  not  be  considered  as  the  appellee  did  not  move  for  ik 
new  trial  in  the  circuit  court,  and  there  can  be  no  reversal  in  an  ordinAxy 
action  without  a  motion  for  a  new  trial  and  grounds  filed,  specifying  the- 
errors  complained  of.     On  the  original  appeal  the  question  is  miide  that  the- 
proof  for  the  plaintiff  only  showing  that  he  was  found  injured  after  the  col- 
lision between  the  coal  cars  and  his  train,  and  not  showing  what  he  was- 
doing,  or  how  he  came  to  be  caught,  the  pereiuptory  instruction  to  find  for 
the  defendant  should  have  been  given.    The  proof  shows  that  when  the  in- 
testate's train  reached  Lebanon  Junction  it  was  cut  in  two,  the  hinder  part 
being  left  north  of  the  station  and  the  rear  part  pulled  down  south  of  it,  for 
the  purpose  of  putting  into  the  train  the  five  coal  cars  refeired  to.    The 
proof  also  shows  that  while  they  were  standing  there  in  this  way  at  night, 
waiting  for  the  five  coal  cars  to  be  set  in,  these  cars  were  pulled  upon   the 
main  track  some  distance  north  of  them  by  another  engine,  and  then  kicked 
down  on  their  train  with  nobody  on  them,  and  with  no  engine  attached  to 
them,  colliding  with  it  with  great  force,  as  it  was  a  down  grade,  and  after 
this  the  intestate  was  found  injured  in  such  a  way  that  he  died.    It  is  In- 
sisted for  appellee  that  this  proof  made  out  for  the  plaintiff  simply  the  case 
of  a  brakenian  lieing  injureil  in' a  collision,  and  that  a  prima  facie  caae  waa 
made  out.     The  proof  for  the  defendant  tendetl  to  show  that  the  intestate 
had  gone  In  between  the  cars  to  fix  a  hose  that  was  leaking,  or  help  to  fix  it, 
and  it  is  urged  that  he  was  grossly  negligent  in  putting  himself  in  this  place 
of  danger  when  he  knew  the  coal  cars  were  to  be  set  in.    The  counsel   for 
appellee,  however,  urges  with  force  that  there  would  have  been  no  danger  in. 
this  if  the  coal  cars  ^ad  been  set  in  properly,  as  the  intestate  hod  a  ri^t  to 
expect,  and  not  turned  loose  to  run  down  on  the  train ;  and  that,  although 
the  intestate  was   imprudent,  still,  as  the  men  handling  the  coal  qqts  had 
reason  to  know  the  crew  was  on   this  train  and  would  be  endangered  by  a 
collision  such  as  took  place,  the  company  is  liable,  notwithstanding  the  In^ 
testate's  iinpnidence,  the  injury  might  have  been  avoided  by  proper  care  oxk. 
their  part.     (L.  &  N.  R.  K  Co.  v.  Atlams,  Adm'r,  106  Ky.,  859.) 


ball's  adk'b  v.  hall's  adm'x,  ftc.  2317 

It  l8  tinnecesary  for  us  to  pass  on  these  questions  as  the  record  is  insuffl« 
<olent  to  present  them  for  determination.  The  bill  of  exceptions  shows  that 
three  depositions  were  read  on  the  trial.  None  of  these  depositions  are  in- 
"^orporated  in  the  bill  of  exceptions  or  made  a  part  of  it.  There  are  a  num- 
1)er  of  depositions  copied  in  the  transcript,  but  we  can  not  consider  any  of 
them,  and  as  the  evidence  heard  in  the  circuit  court  is  not  before  this  court, 
'we  oan  not  disturb  the  judgment.  (Young  v.  L.,  C.  &  L.  R.  R.  Co.,  7  Ky. 
Xaw  Rep.,  165;  L.  &  N.  R.  R.  Co.  v.  Finley,  86  Ky.,  294;  New  York  Life 
'Ing.  Co.  V.  Brown's  Adm'r,  28  Ky.  Law  Rep.,  2070.) 

Judgment  affirmed. 


HALL'S  ADM'R  v.  HALL'S  ADM'X,  &c. 

(Filed  April  80,  1008— Not  to  be  reported. ) 

ConVeiyoiiceaF^Mortgages— Liens— A.  sold  and  conveyed  to  B.  a  lot  of 
aground  for  which  he  executed  a  deed,  reserving  a  lien  for  two  notes  of  1100 
•^aoh,  but  B.  never  had  this  deed  recorded.  Subsequent  to  the  making  of 
4hi8  deed  B,  executed  a  mortgage  to  appellee,  a  building  and  loan  association, 
on  this  land,  which  mortgage  was  properly  admitted  to  record.  Suit  was 
brought  to  enforce  the  lien  to  secure  these  notes,  and  this  appeal  involves  the 
.priority  of  liens  between  the  two  claimants.  The  lot  had  formerly  belonged 
to  B. ,  but  was  sold  at  a  decretal  sale  and  A.  purchased  same  at  a  commis- 
doner's  sale,  and  a  conveyance  was  executed  to  him  for  same.  Held — That 
^as  the  legal  title  was  vested  in  A.  at  the  time  B.  executed  the  mortgage  this 
''Was  sufficient  notice  to  the  loan  association  as  to  the  ownership  of  the  prop- 
■^rty,  and  A.  is  entitled  to  the  prior  lien  on  the  property. 

W.  D.  Jackson  and  A.  T.  Wood  for  appellant. 

D.  L.  Pendleton  for  appellee,  Blue  Grass  Building  and  Loan  Association. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  James  H.   Hall,  as  administrator  of  T.  B.  Hall,  brought 
this  suit  on  two  notes  for  $100  each,  dated  on  the  6th  day  of  March,  1880,  and 
clue  respectively  on  the  1st  of  September,  1888  and  1884.    The  first  of  these 
two  notes  is  credited  with  $60,  paid  on  the  S4th  day  of  June,  1886,  and  the 
last  by  $ltK)  on  September  19,  1892.     Plaintiff  alleged  that  both  notes  were 
executed  by  G.  Y.  Hall  to  T.  B.  Hall  as  part  of  the  purchase  money  of  a 
bouse  and  certain  lota  situated  in  Stanton,  Powell  county,  Kentucky,  known 
in  the  town  plat  as  lots  Nos.  10  and  11 ;  that  intestate  conveyed  the  property 
to  G.  V.  Hall  by  deed  and  retained  a  lien  therein,  which  G.  V.  Hall  failed  to 
put  on  record ;  tuid  that  he  had  a  lien  thereon   to  secure  the  payment  of  the 
notes  sued  on,  which  he  asked  should  be  enforced  by  a  sale  of  the  house  and 
lot.     By  an  amended  petition  he  alleges  that  on  the  16th  day  of  September, 
1892,  Green  Y.  Hall  and  his  wife  gave  a  mortgage  upon  this  lot  to  the  Blue 
Orass  Building  and  Loan  Association,  to  secure  the  payment  of  a  note  of 
that  date  for  $400,  and  made  them  defendants,  but  alleged  that  the  mortgage 
lien  of  the  building  and  loan  association  was   inferior  to  his  lien  as  a  ven- 
dor.    The  building  and  loan  association   in  their  answer  allege  that  when 
4hey  made  their  loan  to  G.  Y.  Hall  and  took  a  mortgage  to  secure  its  pay- 
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)nent  on  the  lot  sought  to  be  subjected  there  was  no  deed  of  record  from  T. 
B.  Hall  to  G.  V.  Hall  therefor;  and  that  they  had  no  notice  of  any  claim  oT 
T.  B.  Hall  against  the  lot;  that  G.  V.  Hall  was  in  possession  of  the  prop- 
erty, claiming  it  as  his  own  and  had  been  for  more  than  fifteen  years,  and 
naked  that  they  be  adjudged  a  prior  lien  to  that  of  plaintifiF.  They  also  deny 
that  plaintiff's  intestate  ever  owned  the  lots  sought  to  be  subjected,  or  that 
the  notes  sued  on  were  given  by  G.  V.  Hall  as  part  of  the  purchase  money 
therefor.  The  plaintiffs  filed  a  certified  copy  of  a  deed  made  to  T.  B.  Hall 
on  the  80th  day  of  March,  1870,  by  W.  H.  Holt,  commissioner,  which  recltea 
that  a  judgment  was  rendered  in  the  Powell  Circuit  Court  in  the  case  of 
George  C.  Everett  v.  Green  V.  Hall,  decreeing  the  sale  of  two  lots  in  Stan- 
ton, Ky.,  which  were  numbered  on  the  plat  of  said  town  as  lots  10  and  11> 
and  bounded  on  the  north  by  the  lot  of  James  H.  Scholl,  on  the  east  hy 
Main  street,  on  the  south  by  an  alley  and  on  the  west  by  the  land  of  Jamea 
Turley;  that  pursuant  to  this  decree  the  lots  were  sold  on  the  7th  of  J une^ 
1809,  and  purchased  by  T.  B.  Hall  at  the  price  of  $282.25;  that  this  sale  was 
duly  confirmed  and  the  undersigned  commissioner  appointed  to  make  a  deed 
to  the  purchaser  to  the  premises.  This  deed  was  duly  certified  to  the  county 
Oourt  for  record,  and  the  certificate  of  the  clerk  of  the  county  oourt  shows 
that  it  was  duly  recordeil.  It  is  conclusively  shown  that  after  his  purchase 
Thomas  B.  Hall  took  possession  of  the  house  and  lot  and  rented  It  out  until 
about  the  date  of  the  obligations  sued  on,  when  G.  Y.  Hall  took  possession 
thereof.  There  is  no  record  of  any  conveyance  of  the  title  of  this  property 
by  T.  B.  Hall.  When  G.  V.  Hall  was  endeavoring  to  procure  a  loan  upon 
this  property  from  the  building  and  loan  association  he  made  an  affidavit 
on  the  2lBt  day  of  April,  1892,  in  which  he  says  that  he  purchased  that  prop- 
erty from  J.  F.  Clark,  commissioner,  in  May,  1862,  and  that  he  paid  the  oon- 
Bideration  thereon,  and  that  the  dee()  was  in  his  possession,  but  was  not- 
recorded  in  the  office  of  the  Powell  County  Court  clerk  for  the  reason  that 
the  records  of  that  office  were  destroyed  by  fire  in  18&4,  and  claimed  that  he 
had  been  in  the  actual,  peaceable  and  continuous  possession  of  the  land  from 
the  date  of  his  purchase. 

The  trial  court  on  this  proof  adjudged  the  Blue  Grass  Building  and  Loan 
Association  a  prior  lien  upon  the  property,  presumably  upon  the  authority 
of  Hoi  ton  &  Co.  V.  Alley,  &c.,  15  Ky.  Law  Hep.,  63'\  where  it  was  held  that 
where  the  records  of  a  county  clerk's  office  in  which  an  alleged  mortgage 
was  recorded  had  been  destroyed  by  fire,  that  it  was  the  diity  of  the  mort- 
gagee to  take  steps  to  have  the  lost  wcord  supplied  as  provided  by  statute; 
and  that  when  the  mortgagee  allowed  five  years  to  elapse  after  such  fire,  and 
then  institut^l  suit  on  the  mortgage  without  having  supplied  the  lost  record, 
one  who  had  in  the  meantime,  without  notice  of  the  alleged  mortgage  and 
for  value,  bought  the  land  covered  by  the  mortgage,  would  be  pix>t4?cted  as  an 
innocent  purchaser  for  value  without  notice.  But  the  facts  in  this  case  do 
not  bring  it  within  the  principle  conti*olling  the  decision  in  that  case.  At 
the  time  the  building  association  made  its  loan  to  G.  V.  Hall  the  records 
showed  the  legal  title  to  the  property  to  have  been  in  T.  B.  Hall,  and  of 
which  they  were  Ixiund  to  take  notice.  And  there  is  no  allegation  or  proof 
that  T.  B.  Hull  ever  owned  or  sold  to  G.  "V.  Hall  any  other  lots.  Undoubt- 
edly api)ellee  was  deceived  in  this  transaction  by  the  report  made  to  them  by 
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their  attorney,  who  examined  the  record  and  who  failed  to  discover  or  report 
the  conveyance  of  T.  B.  Hall.  Appellant  has  clearly  the  older  and  better 
equity,  and  should  have  been  given  a  prior  lien  in  the  judgment  of  sale. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remandeil  for 
proceedings  consistent  with  this  opinion. 


GRAY  TIE  AND  LUMBER  CO.  v.  FARMERS  BANK  OF  SMITH'S 

GROVE,  KY. 

(Filed  April  30,  1903— Not  to  \ye  reported, ) 

Bills  and  notes — Contracts — Verdict  flagrantly  against  evidence — Appellant 
was  engaged  in  the  purchase  of  cross  ties,  with  its  principal  headquarters  at 
EvansvlUe,  lud. ,  but  X.  was  its  agent  to  purchase  ties  in  Edmonson  county. 
Appellant  contends  that  as  agent  he  agreed  to  purchase  from  seventeen 
thousand  to  twenty -one  thousand  ties  from  F.,  who  represented  that  he  had 
that  number  in  the  woods  ready  for  delivery,  and  that  in  part  pay  for  same 
the  agent  executed  to  F.  a  sight  draft  for  $1,500,  which  appi*llant  failed  to  pay 
when  presented.  F.  sold  the  draft  to  appellant,  and  it  brought  this  action 
on  same.  On  a  former  appeal  this  court  decided  that  for  want  of  proper  en- 
dorsement this  note  was  not  put  on  the  footing  of  a  foreign  bill  of  exchanget 
but  that  the  same  defenses  could  be  made  against  the  assignee  as  against  the 
assignor.  On  the  return  of  the  case  the  petition  was  amended  so  as  to  allege 
that  prior  to  the  execution  and  delivery  of  the  draft  appellant  had  entered 
into  a  contract  with  F.,  by  which  it  agreed  and  undertook  to  advance  to 
him  the  sum  of  11,500,  to  enable  him  to  get  out  cross  ties  for  it,  and  that  in 
pursuance  of  this  contract  the  draft  was  drawn  by  the  agent,  he  being  fully 
authorized  to  do  so.  The  second  trial  resulted  in  a  verdict  and  judgment 
for  the  full  amount  of  the  draft,  from  which  this  appeal  is  prosecuted.  Held 
—That  there  is  no  competent  evidence  in  the  record  to  prove  the  allegations 
of  the  amended  petition,  and  the  verdict  is  flagrantly  against  the  evidence. 
The  proof  shows  that  instead  of  F.  having  from  seventeen  thousand  to 
twenty  one  thousand  cross  ties  for  sale,  as  he  represented,  he  had  only  six 
thousand  and  eighty-one,  and  the  verdict  should  have  l)een  for  the  value  of 
this  number  only  at  the  agreed  price  and  not  of  the  amount  of  the  draft. 

M.  M.  liOgan  and  E.  W.  Hlnes  for  appellant. 

John  M.  Wilklns  and  Wni.  Cromwell  for  appellee. 

Appeal  froiu  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  aj)pt*llant,  the  Gray  Tie  and  Lumlx^r  Co.,  Is  a  corx>oration  engaged  In 
purchasing  nillnmd  ties,  with  its  principal  place  of  business  at  EvansvlUe, 
Ind.  In  the  prost^cution  of  its  business  it  had  in  Its  employ  one  C.  W.  Xeal, 
to  purchase  crt)ss  ties  for  It. 

This  ivgent,  on  the  21st  (Uxy  of  May,  189S,  drew  a  sight  draft  on  his  prin- 
cipal for  the  sum  of  $1,5(K),  payable  to  the  onler  of  J.  H.  Flora.  This  draft 
was  for  a  valuable  couslderaticn  assigned  by  Flora  to  the  appellee,  the 
Farmers  Bank  vf  Smith's  Gnive,  Ky. ,  and  was  by  it  forwardeil  in  the  regular 
channels  of  commerce  to  the  place  of  business  of  api)ellant,  where  its  accept- 
ance and  payment  Ixing  refused,  api:ellee  instituted  this  action  In  the  Ed- 
mons<m  Circuit  Court. 


2320  GBAT  T.  ft  L.  00.  7%  FABMEB8  BANK. 

A  trial  resulted  in  a  verdict  and  judgment  against  appellant  for  the  sum 
of  $1,600,  the  amount  of  the  draft.  From  that  judgment  the  case  was  ap- 
pealed to  this  court,  and  reversed,  the  opinion  being  in  29  Ky.  Law  Bep., 
888,  to  which  reference  is  had  for  a  full  statement  of  the  facts,  and  for 
the  principles  of  law  enunciated  by  the  court. 

Upon  return  of  the  case  to  the  lower  court  the  petition  was  amended  so  as 
to  allege  that,  prior  to  the  execution  and  delivery  of  the  draft,  appellant  had 
entered  into  a  contract  with  J.  H.  Flora,  by  which  it  agreed  and  undertook 
to  advance  to  him  the  sum  of  |1,600,  to  enable  him  to  get  out  cross  ties  for 
it,  and  that  in  pursuance  of  this  contract  the  draft  was  drawn  by  C.  W. 
Neal,  the  agent  of  appellant,  he  being  fully  authorized  to  do  so.  This  court 
in  its  former  opinion  held  that  J.  H.  Flora  having  failed  to  properly  in- 
dorse the  draft  sued  on  to  the  appellee,  instead  of  the  instrument  being  a 
foreign  bill  of  exchange,  that  was  not  subject  to  defenses  in  the  hands  of  an 
Innocent  holder  for  value,  it  was  only  in  effect  a  promissory  note,  subject  to 
any  and  all  defenses  which  would  have  Ijeen  available  to  appellant  as  against 
J.  H.  Flora. 

The  second  trial  of  the  case  resulted  as  before,  in  a  judgment  for  the  ap- 
X)ellee  against  the  appellant  for  the  full  value  of  the  draft,  and  from  that 
verdict  and  judgment  the  case  has  been  appealed  to  this  court.  All  of  the 
questions  of  law  decided  upon  the  former  appeal  are  now  res  adjudicata, 
and  it,  therefore,  only  remains  to  decide  what  would  have  bet^n  J.  H.  Flora's 
right  of  recovery  had  he  been  plaintiff  in  this  action.  There  is  no  competent 
evidence  in  the  record  tending  to  prove  the  allegations  of  the  amended  peti- 
tion, that  appellant  agreed  to  advance  Flora  any  money  for  the  purpose  of 
enabling  him  to  get  out  the  cross  ties  for  it.  In  his  deposition,  he  does  say 
that  Neal,  the  agent,  told  him  that  appellant  had  agreed  to  do  this,  but  this 
being  hearsay  merely,  had  no  potency  to  establish  the  alleged  contract  as  a 
fact,  and  Neal  in  his  testimony  utterly  repudiates  It;  and  the  contract  in 
writing  which  Neal  delivered  into  Flora's  hands,  and  which  he  filed  as  an 
exhibit  with  his  deposition,  refutes  his  contention  in  regard  to  the  advance- 
ment. 

Neal  states  that  Flora  represented  to  him  that  he  had  from  seventeen 
thousand  to  twenty-one  thousand  cross  ties  upon  various  tracts  of  land, 
which  were  named,  which  he  desired  to  sell  to  him  for  appellant,  before  they 
were  hauled  and  delivered  on  the  bank  of  the  river,  as  was  the  usual  cus- 
tom ;  that  in  order  to  obtain  permission  to  purchase  these  ties  he  made  a 
trip  to  Evansville,  and  there  stated  the  proposition  to  his  principal,  and  ob- 
tained from  it  authority  to  purchase  the  ties  where  they  were  at  12  cents  a 
piece ;  to  effectuate  this  purc-hase  appellant  drew  up  a  contract  in  duplicate 
in  regard  thereto,  one  copy  of  which  it  retained  and  the  other  was  delivered 
to  Flora;  that  when  he  returned  from  Kvansville,  under  the  influence  of 
Flora's  p.nvsuasion  and  his  representations  that  he  had  from  seventeen 
thousand  to  twenty  one  thousand  ties  in  the  woods  ready  for  hauling,  he 
drew  the  draft  in  question  before  going  into  the  woods  for  the  purpose  of 
taking  the  ties  up  and  branding  them;  that  shortly  after 'the  delivery  of  the 
draft  he  and  Flora  went  upon  the  lands  where  the  ties  were  supposed  to  be, 
and  then'  found  in  all  six  thousand  and  eighty-one  ties,  which  he  took  up 
and  branded.     Flora,  himself,  makes  no  pretense  to  having  delivered  over  to 
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}^eal  any  gruater  number  of  ties  than  six  thougand  and  eighty-one,  so  that, 
*  upon  the  seoond  trial,  the  nncontradloted  facts  showed  in  the  execution  of 
the  contract  of-  purchase  from  Flora  by  appellant  of  the  cross  ties  in  the 
voods  he  delivered  to  its  agent  six  thousand  and  eighty -one  ties.  The  aggre- 
.gate  value  of  these  cross  ties,  at  the  contract  price,  constitutes  the  sum 
^hich  Flora  would  have  been  entitled  to  recover  of  appellant,  and  as  appel- 
lee, under  the  former  ruling  of  this  court,  occupied  his  shoes  with  reference 
•to  the  draft,  that  was  the  sum  tiiat  it  was  entitled  to  recover. 

The  fact  that  afterwards,  when  appellee  refused  to  deliver  up  the  draft  for 
^1,600  in  return  for  the  draft  for  $760,  which  was  drawn  in  payment  of  the 
ties  found  in  the  woods  by  Neal,  appellant  allowed  Flora  to  retake  and  dis- 
ix>se  of  these  ties  to  other  parties,  did  not  in  any  way  alter  appellee's  rights 
In  regard  thereto;  it  knew  at  the  time  that  appellee  was  the  owner  of  the 
$1,600  draft,  and  it  could  not  diminish  the  real  consideration  therefor  by  any 
subsequent  act  in  reference  to  the  ties.  We  are  of  opinion  that  under  the 
principles  of  law  settled  by  this  court  in  the  former  adjudication  of  this 
<case,  and  the  uncontradicted  facts  adduced  on  the  second  trial,  appellee  was 
'entitled  to  a  judgment  for  the  value  of  the  six  thousand  and  eighty -one 
•cross  ties  at  the  contract  price  of  12  cents  apiece. 

It  was  immaterial  whether  Flora's  representations  as  to  his  having  from 
seven  t.een  thousand  to  twenty -one  thousand  ties  In  the  woods  were  fraudu- 
lent, or  a  mere  mistake  on  his  part;  as  a  matter  of  fact  he  only  had  six 
thousand  and  eighty -one,  and  these  were  taken  up  and  purchased  by  Neal, 
and  to  that  extent,  and  no  more,  appellant  was  indebted  to  him  on  the  con- 
tract made  by  Neal.  Nor  was  it  immaterial  as  to  whether  or  not  appellee 
agreed  to  surrender  the  $1,500  drafc  upon  the  delivery  to  him  of  the  draft 
for  1750.  Appellant  oweii  it  for  the  six  thousand  and  eighty-one  ties,  and 
for  that  sum  it  was  entitled  to  recover  without  any  conditions  whatever. 

The  verdict,  to  the  extent  that  it  exceeded  the  contract  price  for  the  six 
thousand  and  eighty -one  ties,  is  palpably  against  the  evidence,  and  for  this 
reason  the  case  is  reversed  for  proceedings  consistent  with  this  opinion. 


ROSE,  Sec.  V.  WARE. 

( Filed  April  30,  1908. ) 

1.  Bills  and  notes— Fraud— Husband  and  wife— Statute  of  limitation— Ap- 
X>ellant  instituted  this  action  to  recover  judgment  on  a  note  for  19,000,  exe- 
cuted by  apiiellant.  In  defense  appellant  claims  that  said  note  was  executed 
pending  a  negotiation  for  the  purchase  of  a  farm  owneti  by  appellee,  and 
that  appellant  should  be  liable  only  on  condition  that  appellee  could  convey 
a  good  title,  and  that  appellee  fraudulently  representetl  that  he  had  a  fee- 
simple  title,  when  in  fact  his  title  was  defective  in  several  particulars,  and 
that  the  contract  was  never  executeti.  The  parties  allege<l  to  own  Interests  in 
the  land  were  made  parties  to  the  action,  and  appellee  by  reply  denied  the 
Allegations  of  the  answer  and  plefided  that  he  was  the  owner  of  a  fee-simple 
title  to  the  land,  and  he  and  his  vendors  had  been  in  the  continuous,  adverse 
possession  of  it  for  more  than  thirty  years  last  past.  Held — That  appellant 
had  the  burden  of  proving  that  the  wile  was  conditional,  and  the  chancellor 
liavlng  decided  that  the  contmct  was  completed  and  was  not  brought  about 
by  the  fraudulent  representations  of  apix?llee,  will  not  )je  disturbetl.     One  of 
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the  defects  of  title  relied  on  is  that  the  heirs  of  D.  own  an  undivided  one- 
fourth  interest  in  said  land.  Her  husband  purchased  a  three-fourths  inter-* 
est  in  said  farm,  his  wife  owning  the  other  fourth  interest,  tind  thereafter,  in 
1858,  her  husband  made  an  absolute  sale  of  the  entire  farm  to  T.  and  placed 
him  in  possession  of  siune,  whith  he  and  his  heirs  and  vendees  have  held 
continuously  since.  Held — That  no  disability  whatever  will  prevent  the 
running  of  the  thirty-year  sttitute  of  limitation  if  a  right  of  action  would 
have  existed  but  for  the  disability. 

2.  Joint  tenants — It  is  contended  that  T.  was  a  joint  tenant  with  the  wife 
of  W. ,  and  that  he  did  not  hold  adversely  to  her.  Held — That  the  evidence  is. 
sufficient  to  prove  that  T.  had  ousted  W.  of  the  entire  possession. 

8.  Dower— Another  objection  urged  to  the  title  is  that  a  woman  has  an  In- 
choate right  of  dower  in  the  land.  Held— That  said  right  may  never  accrue, 
and  if  it  does  appellant  can  look  for  indemnity  to  appellee's  covenant  of 
warranty. 

W.  L.  Reeves,  W.  P.  Sandidge  and  Hazelrigg  &  Chenault  for  Billie  Boee. 

Petrie  &  Standard  for  Mary  E.  Winston,  &c. 

Perkins  &  Trimble  and  W.  8.  Pryor  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee,  E.  J.  Ware,  Instituted  this  action  to  recover  a  judgment  on  a 
note  of  appellant,  Billie  Rose,  dated  May  9,  1899,  and  due  one  day  thereafter, 
for  the  sum  of  $9,000. 

Appellant  in  her  answer  admits  signing  and  delivering  the  not-e,  but  sets 
up  as  a  defense  that  it  was  executed  and  delivered  pending  a  negotiation 
between  her  and  appellee,  looking  to  the  purchase  by  her  of  a  farm  owned  by 
him,  that  the  t-erms  of  the  sale  had  been  tignnHl  upon,  subject  to  the  condi- 
tion that  appellee's  title  was  found  to  be  valid  and  was  approved  by  appel- 
lant's agent;  that  appellee's  title  was  found  to  be  defective  by  her  agent,  and 
was  rejected  by  him;  that  the  defects  in  the  title' were,  flrst,"that  he  had  only 
a  possessory  title,  at  best,  to  any  of  the  land ;  and,  second,  the  heirs  at  law 
of  Parmelia  M.  Winston,  the  wife  of  a  remote  vendor,  owned  one- fourth  of 
it;  third,  that  Mary  E.  Duflfy,  the  wife  of  another  remote  vendor,  had  an  in- 
choate right  of  dower  In  the  whole  tract;  fourth,  that  Wiley  Taylor,  still 
another  remote  vendor,  had  somt  interi'st,  or  so  claimed;  that  appiellee, 
knowing  his  title  to  l)e  defective,  fraudulently  concealed  that  fact  from  her, 
fal.st^ly  r(»preseiitlng  that  he  had  an  Indefeasible  title  to  the  land;  that  by 
these  frjuidiilent  rtprest^n  tat  ions,  and  the  assurance  thxit  the  note  would  not 
bind  her  for  Its  payment  unless  the  sjile  was  finally  consummated,  induced 
her  to  deliver  It  to  him;  wherefore,  she  prayed  for  a  surrender  up,  and  can- 
celLition  of  the  note  sued  on. 

Upon  the  filing  of  this  answer  the  oast^  was  transferred  to  equity  upon  the 
motion  of  appellant.  By  an  amended  tirtswer  Mary  E.  W^inston,  T.  M. 
Powell,  Mary  Powell  and  FAv/.a,  Powell,  the  heirs  at  law  of  Parmelia 
Winston,  were  made  pnrtics.  and  cnlkd  upon  to  assert  any  claim  they  might 
have  to  tho  land.  Appi  lie;',  by  r-plv,  defied  all  of  the  material  allegaticms 
of  the  answiT,  and  y^ltvHled  afHr:iiatlvi»ly  that  he  was  po.ssessed  of  an  inde- 
feasible title  to  the  land,  and  that  he  and  his  grantors  had  been  in  the  con- 
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tinuous,  adverse  possession  of  it  for  more  than  thirty  years  last  past.    By  a 
rejoinder  the  allegations  of  the  reply  were  controverted. 

It  is  not  necessary  to  set  out  the  allegations  of  the  various  pleadings  in 
this  case  at  greater  length  or  detail;  for  all  practical  purposes  the  issues 
were  made  up  along  the  lines  thus  indicated.  Afterwards  the  heirs  at  law 
of  Parmelia  M.  Winston  filed  their  answer,  which  they  made  a  cross  petition 
against  appellee,  claiming  through  their  ancestor,  Parmelia  M.  Winston,  to 
own  one-fourth  of  the  land  involved  in  this  litigation.  By  an  agreement, 
entered  of  record,  it  was  stipulated  that  the  same  issues,  made  between  £. 
J.  Ware  and  Billie  Rose,  should  be  considered  to  exist  between  appellee  and 
the  cross  petitioners,  and  that  aH  the  evidence  taken  in  the  case  should  be 
read  on  these  agreed  issues. 

The  first  question  to  be  decided  is  whether  the  transaction  which  took 
place  between  appellant  and  appellee  on  the  9th  day  of  May,  189(),  was  or 
not,  an  executed  contract.  The  negotiations  for  the  sale  of  the  farm  had 
been  carried  forward  fitfully  for  eight  months  or  a  year  prior  thereto.  In 
these  negotiations  appellant  had  taken  little  or  no  part  personally ;  her  in- 
terest seems  to  have  been  looked  after  by  her  mother,  Mrs.  M.  I.  Donnelly, 
who  was  anxious  that  the  purchase  should  be  made,  and  who  was  fully  au- 
thorized to  speak  for  her  daughter  in  the  negotiations  between  her  and  ap- 
pellee. There  is  a  complete  failure  on  the  evidence  to  show  any  fraud,  or 
overreaching,  upon  the  part  of  appellee,  or  to  put  him  in  the  attitude  of 
being  unduly  anxious  to  make  the  trade;  nor  is  there  any  foundation,  in  the 
record  for  the  charge  that  he  knew  or  suspected  there  was  any  defect  in  his 
title. 

Appellant's  mother,  by  writing  signed  by  her,  offered  to  purchase  the  farm 
from  appellee  at  the  price  of  |60  per  acre.  Both  appellant  and  her  mother 
state  that  while  they  knew  this  was  a  high  price,  they  were  willing  to  pay 
it.  On  May  9,  1899,  appellee  called  at  the  house  of  appellant,  where  he  and 
Mrs.  Donnelly  and  the  appellant  consummated  the  pending  negotiations, 
by  his  executing  and  delivering  to  appellant  a  deeil  for  the  land,  and  her 
executing  and  delivering  to  him  the  note  sued  on.  The  evidence  upon  this 
branch  of  the  case  is  reduced  to  the  testimony  of  appellee  on  the  one  hiind, 
and  Mrs.  Donnelly,  the  agent  of  appellant,  who  negotiated  the  trade,  on  the 
other.  Appellee  testifies  that  it  was  absolute  and  unconditional;  Mrs:  Don- 
nelly testifies  that  it  was  conditioned  upon  the  approval  of  appellant's  agent. 
The  burden  of  establishing,  by  a  preponderance  of  the  evidence,  that  the  sale 
was  conditional,  was  upon  appellant.  Upon  this  issue  of  fact  the  chancel- 
lor decideil  adversely  to  her,  and  we  are  not  able  to  say,  from  all  the  evi- 
dence in  the  record,  that  he  erred  in  so  doing.  We  come  now  to  a  considera- 
tion of  the  question  of  defects  in  appellee's  title. 

In  the  year  1847,  Parmelia  A.  Duffy,  the  wife  of  Col.  Francis  Duffy,  died, 
owning  a  body  of  about  i)20  acres  of  land,  of  which  the  farm  involved  in  this 
litigation  was  a  part.  She  left  surviving  her  a  husband  and  four  children, 
F.  M.  Duffy,  Michael  K.  Duffy,  P.  O.  Duffy  and  Parmelia  M.  Duffy.  After 
the  d^ath  of  his  wife  Col.  F/ancIs  D.iffy  rvMiiulned  in  po.ss^s.slon  of  her  real 
property  as  tenant  by  curtesy  until  his  death  in  1868. 

On  the  24th  day  of  May,  1852,  Dr.  Thomas  L.  Winston  intermarried  with 
Parmelia  M.  Duffy,  one  of  the  four  htlrs  at  law  of  Parmelia  A.  Duffy,  de-^ 
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ceased,  and  in  1858,  Immediately  after  the  death  of  his  father  in-law,  pur' 
chased  the  undivided  interest  of  hi^  three  brothers-in-law  in  the  real  estate 
left  by  their  mother,  and  he  and  his  wife  became  the  owners  of  the  whole* 
he  owning  three  fourths  and  she  owning  one-fourth  thereof.  In  the  same 
^^ear  he  sold  the  whole  tract  of  9SN)  acres  to  one  Wiley  Taylor,  for  the  sum  of 
$44,000,  $11,000  of  which  was  paid  cash,  and  the  balance  to  be  paid  at  stated 
intervals  thereafter.  For  the  land  thus  sold  he  executed  and  delivered  to  his 
grantee  a  bond  for  title,  conditioned,  upon  the  final  payment  of  all  the  pur- 
chase money,  to  convey  the  land  by  deed  of  general  warranty.  Upon  the 
sale  thus  made  to  him  Wiley  Taylor  entered  and  took  possession,  and  he 
and  his  descendants  and  vendees,  near  and  remote,  have  held  and  occupied 
the  land  from  the  time  of  sale  until  the  institution  of  this  action. 

It  can  not  be  questioned  that  Dr.  Thomas  L.  W^inston  undertook  to  sell  all 
t)f  the  land  owned  by  himself  and  wife  as  tenants  in  common,  or  that  the 
vendee  took  possession  of  it  and  held  it  as  his  own,  believing  that  when  he 
paid  the  purchase  money  he  would  receive  a  valid  deed  of  conveyance 
therefor.  After  thus  taking  possession  Wiley  Taylor  sold  100  acres  of  the 
land  to  one  Dr.  Grady,  and  a  small  tract  of  it  to  the  Louisville  &  Nashville 
R.  H.  Co.  In  1860  he  died  intestate,  and  the  land  descended  to  his  children, 
t)f  whom  he  had  several.  In  1862  It  was  petitioned  among  his  children,  who 
took  possession  of  their  respective  portions.  After  his  death  his  son,  W. 
H.  Taylor,  administered  his  estate,  and  paid  off  the  balance  due  of  the  pur- 
t^hase  price,  the  last  of  the  notes  being  taken  up  in  January,  1863. 

In  1»35  Parmelia  M.  Winston  died,  leaving  two  daughters,  Mary  E.  Win- 
ston and  Bettie  Winston.  The  latter  having  married  one  Powell,  after- 
wards  died,  leaving  three  children,  T.  M.  Powell,  Mary  Powell  and  Elisa 
Powell,  who,  together  with  their  aunt,  Mary  E.  Winston,  constitute  the 
-cross  petitioners  in  this  action.  In  1895  Dr.  Thomas  L.  Winston  died.  On 
the  part  of  apl)ellants  it  is  claimed  that  the  possession  of  Wiley  Taylor 
was  not  adverse  but  amicable  to  Parmelia  M.  Winston,  and  as  the  sale  by 
her  husband  to  him  did  not  pass  her  title,  at  her  death  she  was  in  possession 
and  her  husband  became  entitled  to  a  life  estate  by  curtesy,  which  at  once 
vested  in  his  vendee  by  virtue  of  the  sale  in  1858,  and,  therefore,  no  cause  of 
^action  ever  accrued  to  Parmelia  M.  Winston,  or  her  heirs  at  law,  until  the 
death  of  Dr.  Thomas  L.  Winston  in  1895,  they  being  remaindermen  during 
that  period. 

There  would  be  much  force  in  this  contention  had  the  sale  by  Winston  to 
Taylor  taken  place  prior  to  the  act  of  1846;  for  before  the  enactment  of  that 
statute  the  husband  had  a  vendible  interest  in  his  wife's  land,  which  he 
could  sell  and  which  could  be  sold  for  his  indebtedness,  and,  therefore, 
when  he  alone  undertook  to  sell  his  wife's  land  his  life  estate  passed  to  his 
grantee,  and  neither  his  wife,  nor  her  heirs  at  law  after  her  death,  had  a 
right  of  action  until  the  termination  of  the  life  estate  by  the  death  of  the 
husband.  But  even  then,  when  the  wife  joined  the  husband  in  the  sale, 
whether  her  act  was  valid  or  invalid,  the  vendee  who  took  possession  under 
the  deed  was  construed  to  hold  adversely  to  the  wife,  and  the  thirty -year 
statute  at  once  commenced  to  run  against  her,  and  continued  to  run  against 
her  heirs  .after  her  death,  without  regard  to  the  question  of  disability.  This 
principle  Is  est^iblished  by  the  cases  of  Medlock  v.  Suter,  80  Ky.,  101;  Mantle 
v.  Benl,  82  Ky.,  12*2;  Bmdley  v.  Burgess,  87  Ky.,  648. 
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Since  the  act  of  1846  a  husband  has  had  no.  vendible  interest  in  his  wife's. 
land,  and  if  he  undertakes  to  sell  it  in  fee  simple,  with  or  without  her  join- 
ing in  the  sale,  and  the  punshafler  itakes  possess Ipn  thereunder,  then  the 
wife's  right  of  action  immediately  accrues  to  her^  and  the  thirty-year  statute 
of  limitation  commences  to  run  against  her,  and  continues,  in  case  of  her 
death,  to  run  against  her  heirs  at  law,  without  reference  to  any  disability,, 
and  when  the  statutory  period  has  expired,  bars  all  right  of  recovery. 
.  In  the  case  of  Bankston  v.  The  Crabtree  Coal  Mining  Co.,  16  Ky.  Law 
Rep.,  15,  it  is  said:  "It  is  evident  that  the  entry  of  Woodruff  was  hostile  to 
the  title  of  the  female  appellant,  and  his  holding  adverse  to  her;  but  for 
her  disability  she  could  have  asserted  her  cause  of  action  immediately  upon 
his  entry.  This  is  true  because  she  did  not  join  In  the  grant,  and  as  to  her 
the  deed  of  her  husband  was  of  no  effect.  That  deed  did  not  convey  any 
right  to  the  vendee.  Since  the  statute  of  1846,  the  husband  has  had  no 
vendible  interest  in  his  wife's  land,  and  as  the  deed  of  1871  must  lie  regarded 
as  his  deed  alone,  the  wife's  right  of  action  accrued  at  once. " 

In  the  case  cited  the  thirty  year  statute  of  limitation  was  not  Involved. 
The  opinion   is  quoted  from  as  establishing  the  principle   that,  since  the 
enactment  of   the  statute  of   1846,  a  vendee  taking  possession  of  the  wife's 
land,  under  a  sale  by  the  husband,  hclds  adversely  to  her,  and  she  has,  at 
once,  a  right  of  action  against  him. 

In  the  case  of  Johnson  v.  Sweat,  81  Ky. ,  394,  it  was  held  that  where,  since 
the  act  of  1846,  the  huslmnd  alone  sold  the  wife's  land,  she  had  at  once  a 
cause  of  action  against  the  vendee  who  took  possession  under  the  sale,  and 
the  thirty-year  statute  commenced  to  run.  In  this  case  the  thirty  years  not 
having  expired,  the  claim  of  the  wife  was  held  not  to  be  barred.  The  prin- 
ciple above  stated  was  fully  determined. 

In  the  case  ot  the  Louisville  &  Nashville  R.  B.  Co.  v.  Thompson,  20  Ky. 
Law  Rep.,  1110,  the  husband,  D.  B.  Thompson,  in  the  year  1866,  by 'a  writing, 
without  the  consent  or  permission  of  his  wife,  gave  the  Louisville  &  Nash- 
ville R.  R.  Co.  the  right  to  build  its  Knoxville  branch  road  through  the 
center  of  the  wife's  land.  In  1897  the  husband  died,  after  which  time  the 
wife  instituted  an  action  for  compensation.  The  answer,  among  other 
things,  pleaded  the  thirty-year  statute  of  limitAtion.  In  considering  the 
validity  of  this  plea  the  court  reviewed  and  discu&sed  nearly  all  of  its  former 
decisions  relative  to  it,  and  said:  "In  the  case  at  bar  it  is  claimed  in  the 
answer,  and  not  denied  in  the  reply,  that  appellant  held  and  claimed  ad- 
versely to  the  appellee  for  more  than  forty  years  before  the  institution  of 
this  suit ;  and,  besides,  the  proof  conduces  to  establish  the  same  fact.  It, 
therefore,  follows  that  there  had  been  an  actual,  adverse  possession,  and  it 
seems  clear  from  the  statute,  as  well  as  the  decisions  of  this  court,  that  ap- 
pellee's right  to  recover  was  absolutely  barred  by  limitation. 

The  court  further  said,  in  commenting  on  the  cases  bearing  on  this  point : 
"The  question  decided  in  the  last-nametl  case  (Gregory's  Heirs  v.  Ford,  6  B. 
M.,  471)  was  under  the  law  as  it  existed  prior  to  the  act  of  1846,  and  is  not 
at  all  applicable  to  the  case  at  bar. ' ' 

The  case  of  Bransom  v.  Thompson.  "81  Ky. ,  387,  must  not  be  understood  as 
conflicting  with  Johnson  v.  Sweat,  81  Ky. ,  892,  decided  three  days  later,  for 
there  no  question  of  limitation  arose,  as  thirty  years  had  not  elapsed,  and 
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the  only  question  before  the  court  was  whether  the  husbnnd  was  entitled  to 
curtesy  on  the  facta  shown  under  the  construction  of  the  statute  previously 
made  in  Carr  v.  Qivens,  9  Bush,  679. 

It  is  urged  by  appellants  that  Dr.  T.  L.  Winston  and  his  wife  were  resi- 
dents of  the  State  of  Tennessee,  which  Stat«,  from  1861  to  1866,  was  &  part  of 
the  Confederate  States,  and  at  war  with  the  United  States,  and  that  during 
this  period  no  right  of  action  existed  in  Mrs.  Winston,  and  that  she  having 
died  in  1865,  x^^nding  the  war,  no  right  of  action  had  accrued  to  her  up  to 
the  time  of  her  death,  and  for  this  reason  the  statute  did  not  apply  to  her. 

In  the  case  of  Stilwell  v.  Ijeavy,  84  Ky.,  879,  this  court  said:  "No  disability 
of  coverture  of  infancy,  or  by  reason  of  the  existence  of  war  between  the 
claimant's  country  and  that  of  the  defendant,  or  any  other  'disability  what- 
ever, '  can  save  the  right  to  bring  an  action  for  the  recovery  of  real  property 
«dverst^ly  held  for  a  longer  period  than  thirty  years  from  the  time  the  right 
of  action  first  accrued  to  them. " 

Frc3m  these  cases  we  deduce  the  rule  that  no  disability  whatever  will  pre- 
vent the  running  of  the  thirty -year  statute  of  limitation  if  a  right  of  action 
would  have  existed  in  the  claimant  but  for  the  disability.  It  is  also  con- 
tended by  appellant  that  inasmuch  as  Dr.  T.  L.  Winston  and  his  wife  were 
tenants  in  common,  the  husband's  vendee,  Wiley  Taylor,  was  also  a  tenant 
in  common  with  the  wife,  and,  therefore,  his  occupancy  of  the  land  thus 
held  must  be  construed  as  amicable,  and  not  adverse.  It  is  true  that  the 
general  rule  is  that  the  holding  of  one  tenant  in  common  is  never  construed 
to  be  adverse  to  his  co-tenant,  alone,  from  the  fact  that  he  is  the  sole  i)ccu- 
pant  of  the  land;  but  it  is  also  true  that  a  tenant  in  common  may  so  act 
with  reference  to  his  co-tenant  as  to  amount  to  an  ouster;  and  when  this 
happens,  his  holding  will  thereafter  be  adverse,  and  not  amicable,  with 
reference  t-g  his  co-tenant. 

In  the  case  of  Gilla.**pie  v.  Osborn,  8  A.  K.  Marsh.,  77  (18  Am.  Decisions, 
186),  it  is  said:  "The  relatitms  between  tenants  in  common,  or  even  be- 
tween joint  tenants,  is  not  such  as  to  estop  one  co-tenant  from  acquiring  and 
holding  the  possession  adverse  to  another.  It  is  true  where  one  tenant  in 
common,  or  joint  t^enant,  ent<?rs  generally,  it  will  be  presumed  to  be  for  the 
purpose  of  acquiring  and  holding  possession  for  the  benefit  of  his  co-tenant 
as  well  as  himself;  but  this  is  a  presumption  of  fact  which  may  he  repelled 
by  other  evidence. " 

In  the  case  of  Larman  v.  Hughie's  Heirs,  13  B.  Monroe,  437,  it  is  said: 
"That  one  tenant  in  common  may  thus  acquire  an  adverse  possession  l8d«»- 
cided  in  the  case  of  Gillaspie  v.  Osborn,  8  A.  K.  Marsh.,  77,  and  follows, 
from  the  concessions  made  in  numerous  cases,  that  even  a  lessee  or  actual 
tenant,  though  taking  posse.sslon  under  his  landlord,  may  convert  this 
friendly  into  an  adverse  possession." 

In  the  case  of  Call,  &c.  v.  Phelps'  Adm'r,  20  Ky.  Law  Rep.,  510,  it  Is  said: 
"It  can  not  be  disputed  as  a  principle  of  law  that  the  possession  of  one  of 
several  joint  tenants  is  the  possession  of  all,  and  that  the  statute,  therefore, 
does  not  run  in  favor  of  one  against  the  others,  unless  there  be  an  adver:« 
holding;  but  one  tenant  may  so  enter  and  hold  as  to  render  the  entry  and 
possession  adverse,  and  amount  to  an  ouster  of  his  cotenants,  and  if  one  is 
in   the   possession  of,  and  claiming  the  entire  property   by  deed,  then  the 
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holding  is  adverse  and  the  limitation  l^eglns  to  run  when  he  so  takes  jwsses- 
sion."  (Greenhill  v.  Biggs,  85  Ky.,  155;  Riggs  v.  Dooley,  7  B.  M.,  236; 
Busvsell  V.  Marks,  8  Met.,  38;  Gossnm  v.  Donaldson,  18  B.  M.,  230.) 

In  the  case  of  Chamhers,  Ac.  v.  Pleak,  6  Dana.  426,  the  court  says:  "But 
it  has  been  determined  in  the  case  of  Doe  v.  Prosser,  Cow  per,  217,  and  other 
oases  collected  in  Cruise's  Digest,  •  *  •  that  the  possession  for  a  long 
I)eriod.  as  thirty- six  years  or  more,  by  one  co-tenant  in  common,  or  joint 
tenant,  without  any  account,  or  demand  made,  or  claim  set  up.  by  his  co- 
tenant,  was  a  sufHcient  ground  for  the  jury  to  presume  an  actual  ouster. ' ' 

The  question  of  ouster  is  always  a  question  c  f  fact,  to  Ijedetermineii  by  the 
jury,  and  it  may  be  inferred  from  the  facts  proved.  The  entry  of  a  person 
under  a  conveyance  which  purports  to  convey  the  whole  projierty,  is  equiva- 
lent to  an  express  determination  upon  the  part  of  the  grantee  that  he  enters 
claiming  the  whole  to  himself.  The  receipt,  for  a  long  period  cf  time,  of  all 
the  rents  and  profits  of  a  tract  of  land  is  a  fact  which  may  properly  be  ad- 
mitted in  evidence  before  the  jury  to  assist  them  in  determining  whether 
there  has  been  an  ouster.  That  one  tenant  in  common  has  been  in  posses- 
sion for  a  great  number  of  years,  without  any  accounting  to  his  fellow  com- 
moners, is  proper  evidence  from  which  the  jury  may  infer  an  adverse  pos- 
session. In  some  instances  such  possession  has  been  regarded  as  raising  a 
presumption  of  law  which  the  jury  are  not  at  liberty  to  resLst. 

An  exclusive  possession  under  a  claim  of  title  for  forty  years,  while  the 
other  tenants  resided  in  the  same  county  and  failed  to  assert  any  claim  to 
their  property,  warrants  the  assumption  of  an  actual  ouster.  { Freeman  on 
Co-tenancy  and  partition,  sections  224  to  232,  inclusive;  Buswell  on  Limita- 
tion and  Adverse  Possession,  sections  296  to  8(^,  inclusive,  and  note  in  Gll- 
laspie  V.  Oslx)rn,  13  Am.  Decisions,  186. ) 

Considering  Wiley  Taylor  and  Mrs.  Winston,  the  wife  of  his  vendor,  as 
tenants  in  common,  we  think  the  evidence  in  this  case  clearly  shows  an 
ouster  of  her  by  him,  and,  therefore,  a  right  of  action  in  her  against  him 
for  this  wrong.  The  bond  for  title  shows  that  he  purchased,  or  at  least 
attempted  to  purchase,  the  land  in  fee  simple.  He  paid  150  per  acre  for  it  in 
1858;  appellants  claim  it  is  not  worth  over  135  per  acre  now,  although  it  is 
In  close  proximity  to  a  thriving  town  which  has  grown  up  since  1858.  After 
getting  possession  he  Immediately  sold  off  parts  of  it,  to  the  exclusion  of  the 
rights  of  his  co-tenant;  he  in  no  manner  recognized  her  rights,  or  accounted 
to  her  for  rents  or  profits.  After  his  death  his  children  took  possession  of 
it  as  a  part  of  his  estate,  and  partitioned  it  among  themselves.  The  deposi- 
tion of  W.  H.  Taylor,  who  was  the  son,  and  administrator  of  the  estate  of 
Wiley  Taylor,  shows,  and  he  is  not  contradicted,  that  the  possession  by  his 
father  of  the  land  was  notorious,  open  and  continuously  adverse  from  1858 
until  his  death  in  18(50;  that  he  claimed  to  l3e  the  exclusive  owner,  and  acted 
as  such  in  every  particular,  exercising  absolute  dominion  over  It,  and  ac- 
oountlng  to  no  one  for  any  rents  or  profits;  that  this  state  of  affairs  contin- 
ued, with  reference  to  the  land,  after  his  death,  by  his  children  and  their 
vendees,  near  and  remote,  until  the  Institution  of  this  action — more  than 
forty  years;  that  during  all  this  time  he  had  never  heard  of  the  claim  of 
the  cross  petitioners  or  that  of  their  mother. 

We  can  not  conceive  of  any  act  which  would  constitute  an  ouster   by  one 
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CO  tenant  of  another,  short  of  physical  violence,  which  has  not  been  shown  to 
have  been  done  by  Wiley  Taylor,  his  descendants  and  vendees,  with  reference 
to  the  land  in  question;  and  we  are  clearly  of  opinion  that  Parmelia  M. 
Winston  had  a  cause  of  action  against  Wiley  Taylor,  and  against  his  descend- 
ants and  vendees  in  her  lifetime,  for  the  recovery  of  her  interest  in  the  land 
involved  in  this  litigation,  and  that,  therefore,  the  thirty-year  statute  com- 
menced to  run  against  her  despite  the  disability  of  coverture,  or  the  exist- 
ence of  the  war  between  the  States,  and  continued  to  run  against  her  de- 
scendants, after  her  death,  until  their  right  was  barred  by  the  expiration  of 
thirty  years. 

In  regard  to  the  inchoate  right  of  dower  of  the  wife  of  Francis  Duffy  it 
may  be  said  that  it  may  never  accrue,  and  if  it  does,  appellant  can  look  for 
indemnity  to  appellee's  covenant  of  warranty.  No  claim  of  title  to  the  land 
in  question  has  ever  been  asserted  by  Wiley  Taylor,  the  grandson  of  the  orig- 
inal purchaser  from  Dr.  T.  L.  Winston;  on  the  contrary,  he  has  disclaimed 
all  right  or  title  to  it,  and  executed  and  tendered  a  quit-claim  deed  to  the 
appellant. 

As  the  judgment  rendered  by  the  chancellor  carries  into  practical  effect 
the  conclusions  herein  reached,  the  case  is  affirmed. 


EADES  V.  OWENS. 

(Filed  May  1,  1903— Not  to  be  reported. ) 

Conveyances — Fraud — Appellant,  after  rei)eated  intervlew^wlth  appellee, 
succeeded  in  making  a  purchase  of  a  tract  of  land,  a  store  and  a  stock  of 
goods,  for  the  aggregate  value  of  18,341.67.  After  conducting  the  store  a  short 
time  appellant  became  dissatisfleil  and  finally  induced  appellee  to  repurchase 
the  property  for  the  sum  of  13,000.  Shortly  thereafter  appellant  was  ad- 
judged a  lunatic,  and  confined  in  the  asylum.  His  committee  instituted  this, 
action  to  set  aside  the  contract  of  sale  made  by  appellant  to  appellee,  or  to 
recover  the  11,341.57,  which  was  the  difference  between  what  appellant  pur- 
cha.sed  the  property  for  and  the  price  he  sold  it  for,  on  the  ground  that  pre- 
vloutfi  to  the  making  of  the  last  trade,  and  at  the  time  of  making  same,  ap- 
pellant was  of  unsound  mind,  and  appellee  knowing  this  fact,  fraudulently 
took  advantage  of  his  condition  and  made  said  trade,  which  was  unfair  and 
unconscionable.  Appellant  remained  in  the  asylum  but  a  short  time  until 
he  was  adjudged  cured  and  released.  He  thereupon  was  made  a  party  txy 
the  litigation,  and  took  charge  of  it.  After  much  proof  was  taken  the  court 
dismissed  the  petition.  On  appeal.  Held — That  the  finding  of  the  chancsellor 
will  not  be  disturbed  as  he  was  more  familiar  with  the  parties  and  wit- 
nesses than  this  court,  and  his  finding  was  apparently  supported  by  the  facts. 

Joe  Bertram  for  appellant. 

S.  C.  Hardin  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

About  January  1,  1901,  appellant  sold  his  farm  in  Wayne  county,  and  a^ 
onc3  began  looking  around  for  another.  Appellee  owned  a  small  farm  of 
forty- three  acrts  in  the   same  county  at  a  place  called ''Alex. *'    He  also 
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owned  and  operated  a  small  country  store  on  his  farm  In  which  was  kept 
the  postoffice. 

Appellant  desiring  to  buy  this  farm  and  store  from  appellee,  inspected  . 
them  several  times,  having  in  the  meantime  opened  negotiations  with  appel- 
lee looking  to  a  trade  for  the  property.  After  two  or  three  weeks  of  dicker- 
ing between  them  the  farm  and  store  were  purchased  by  appellant  upon  the 
following  terms,  which  were  reiluced  to  writing  and  signed  by  the  parties : 
Appellant,  by  the  terms  of  the  written  contract,  was  to  pay  appellee  11,600  for 
the  farm,  including  the  storehouse,  and  for  the  goods  in  the  latter  he  was  to 
pay  cost,  after  deducting  a  certain  amount  for  such  damaged  goods  as  might 
be  found  in  the  stock.  The  goods  were  to  be  invoiced  March  1,  1M)1.  at 
which  time  appellee  was  to  turn  over  to  appellant  the  possession  of  the  farm 
and  stock  of  goods,  make  him  a  deed  to  the  farm,  and  the  agreed  considera- 
tion was  then  to  be  paid  for  both  by  appellant. 

The  goods  were  invoiced,  by  which  it  was  ascertained  that  they  were  of  the 
value  of  $1,841.67.  This  amount,  together  with  the  $1,600  for  the  land,  was 
thereupon  paid  by  appellant  to  appellee,  and  the  latter  made  appellant  the 
deed,  and  gave  him  possession  of  the  land  and  goods.  Appellant  continued 
in  possession  of  the  farm  and  store,  and  conducted  the  business  of  the  store 
until  March  18,  when  he  became  dissatisfleil,  and  at  once  began  to  make 
overtures  to  appellee  to  sell  the  farm  and  stock  of  goods  btick  to  him.  Ap- 
pellee declined  at  first  to  buy  l>ack  the  property,  as  he  had  sold  all  of  his 
effects  and  closed  up  his  business  preparatory  to  his  removal  to  another  ^tate, 
but  after  repeated  propositions  from  appellant  he  did  finally  buy  and  nnieive 
back  the  fanu  and  store  at  the  price  of  f:^,U00  cash,  and  appellant  then  re- 
conveyed  him  the  property.  Some  two  or  thi*ee  months  thereafter  it  was 
claimed  by  appellant's  family  that  he  hiid  beccmie  insane,  and  so  iiiym  an 
inquisition  he  was  found  by  the  jury  to  be  of  unsound  mind,  and  sent  to  the 
asylum,  where  he  remained  but  a  short  time,  and  was  discharged  by  the  au- 
thorities as  restored  to  soundness  of  mind,  after  which  he  returned  to  his 
home  in  Wayne  county.  In  the  meantime,  and  while  he  was  an  inmate  of 
the  asylum,  his  father,  who  had  lieen  apix)inted  committee  for  him,  insti- 
tuted this  equitable  action  In  the  Wayne  Circuit  Court  against  appelloe  for 
the  piirpose  of  recovering  $l,:i41.67,  which  sum  represents  the  difl'erence  be- 
tween the  entire  oonsidei'ation  paid  appellee  by  appellant  for  the  farm  and 
stock  of  goods  and  the  sum  received  by  appellant  upon  the  resale  of  the 
same.  The  petition  set  out  the  allege<l  unsoundness  of  appellant's  mind, 
and  averred  that  such  was  the  conditlcn  of  his  mind  at  the  time  of  the  last 
trade  with  apix»llee;  and  further,  that  appellee  titking  advant^ige  of  appel- 
lant's alleged  want  of  mental  cai>acity,  oven^eached  and  defraudeil  him  in 
the  transiiction  of  buying  back  the  projierty  to  the  extent  of  $841.57,  and 
asked  juilgment  against  appellee  for  that  sum.  After  appelUmt's  return 
from  the  asylum  he  had  himself  made  a  party  plaintiff  in  the  action,  and 
was  substituted  to  the  place  of  the  committee,  who  thereuixjn  withdrew 
from  the  case,  and  has  had  no  further  connection  with  the  .same. 

Appellee  flletl  answer,  traversing  the  averments  of  the  petition,  and  after 
numerous  deiK)sitlons  had  been  taken  by  both  parties  on  the  issues  involved, 
the  case  was  submittetl  to  and  tried  by  the  chancellor,  with  the  result  that 
judgment  was  rendered  dismisi>ing  appellant's  petition,  and  allowing  appel- 

vol.  24—147 
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lee  his  costs,*  and  this  appeal  was  prayed,  and  is  being  prosecuted  by  appel- 
lant to  reverse  that  judgment.  The  record  famishes  a  great  nimiber  of 
depositions  and  a  mass  of  contradictory  evidence.  A  number  of  witnesses, 
mainly  members  of  appt^llant's  Immediate  family,  testified  to  his  unsonnd- 
ness  of  mind,  which  they  say  begjin  with  the  death  of  his  wife  several 
months  before  the  trade  with  appellee  was  made;  that  he  nursed  his  wife 
through  a  long  illness  and  lost  much  sleep,  and  that  her  death  seemed  to 
greatly  distress  him.  Two  of  his  brothers  testified  to  conduct  and  conversa- 
tions, in  which  he  manifested,  as  they  thought,  hallucinations  and  fancies, 
altogether  unusual  with  him.  They  also  testified  to  his  having  a  fit  in  a 
field,  and  that  he  was  several  days  regaining  consciousness.  One  witness 
testified  that  alx>ut  the  time  of  the  trade  with  appellee,  appellant  came  to 
him  and  asked  him  to  see  a  young  lady  In  the  neighborhooil  and  obtain  her 
permission  for  him  to  visit  her,  which  request  the  witness  reluctantly  com- 
plied with,  and  when  he  again  saw  appellant  he  told  him  the  lady  had  given 
him  permission  to  visit  her,  whereat  appellant  said  to  him:  ''Ain't  you  lying 
to  me,"  and  upon  being  assured  by  the  witness  that  he  was  not,  appellant 
shrugged  his  shoulders  and  laughed  In  a  silly  manner. 

One  or  two  witnesses  testified  to  his  giving  a  due  bill  for  barter  at  the 
store  while  he  was  In  charge,  without  signing  his  name  to  It,  and  his  son 
testified  that  he  was  unable  to  make  up  the  mall  on  one  occasion  in  the 
store.  Two  or  three  other  witnesses  ventured  the  opinion  that  his  sale  of  the 
farm  and  store  back  to  appellee  at  a  sacrifice  showed  him  to  be  of  unsound 
mind.  Upon  the  other  hand,  a  good  many  witnesses  who  are  well  acquainted 
with  appellant,  but  not  related  to  him,  testified  that  he  was  never  of  un- 
sound mind,  but  was  a  man  of  average  mind  and  considerable  skill  and 
'shrewdness. 

It  appears  that  he  sold  his  farm  at  a  good  price,  and  would  not  buy  appel- 
lee's until  he  had  repeatedly  insx)ected  it,  and  his  purchase  of  the  stock  of 
goods  from  appellee  was  attended  with  great  circumspection,  for  he  required 
it  to  be  Involce<i  and  had  his  brothel*  present  at  the  time.  During  his  jios- 
session  of  the  store  he  bought  bills  of  goods  from  two  drummers,  both  of 
whom  testified  that  he  was  apparently  thoroughly  at  himself;  seemed  to 
understand  what  and  how  much  was  needed  to  replenish  his  stock,  and  what 
it  was  worth,  and  his  purchases  were  made  with  caution  and  at  the  lowest 
prices  to  be  had.  Quite  a  number  who  saw  him,  and  had  every  opportunity 
to  know  his  mental  condition  during  the  period  of  his  supposed  mental 
trouble,  testified  to  his  sanity,  and  to  his  acts  and  conduct,  Indicating  that 
his  mind  was  sound  and  his  judgment  good. 

One  physician  testifietl  to  seeing  and  talking  with  him  about  his  trade 
with  appellee  at,  or  about,  the  time  It  was  made,  and  he  neither  saw,  nor 
suspecttxl,  any  unsoundness  of  mind,  or  want  of  mental  capacity.  There  is 
no  pi*c)of  tending  to  show  that  he  was  urged,  or  even  requested,  to  make 
either  of  the  trades  with  appellee.  Upon  the  contrary,  it  does  appear  that  ap- 
pel  lee  was  nOuctant  to  abandon  the  Idea  of  a  removal  to  another  State,  and 
indisposeti  to  buy  Imck  the  farm  and  store.  No  witness  has  testified  that  ap- 
pellee said  or  did  anything  to  Induce  appellant  to  make  either  of  the  trades 
with  him,  or  that  he  In  any  way  employed  any  sorcery  or  secrecy  in  any 
transiiction  with  him.     It  appears  that  appellant  was  not  present  when  the 
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inquisition  of  lunacy  in  his  case  was  held,  and  it  also  appears  that  he  only 
staid  a  short  time  in  the  asylum,  and  that  since  his  relense  from  that  insti- 
tution he  has  been  entirely  sane,  has  attended  to  business,  and  to  his  own 
affairs  in  all  respects  as  other  men.  Appellant  makes  no  complaint,  nor  did 
his  committee  while  he  was  a  party  to  the  suit,  of  the  first  contract  he  made 
with  appellee.     His  only  complaint  is  as  to  the  second  contract,  the  resale. 

The  case  is  a  dilTicult  one  to  decide.  The  loss  sustained  by  appellant  in 
the  resale  of  the  farm  and  store  to  appellee  was  considerable,  but  if  it  was 
the  voluntary  act  of  a  sane  mind»  and  no  ffaud  was  practiced  upon  him  by 
Appellee  in  the  transaction,  he  is  without  remedy «  .  It  appears  that  appellee 
Is  a  man  of  excellent  character,  and  as  already  intimated,  there  is  nothing 
in  the  record  that  tends  to  establish  fraud  or  intentional  wrongdoing  on 
his  part  Appellant's  eagerness  to  rid  himself  of  the  property  whioh  he  had 
purchased  of  appellee  may  be  accounted  for  upon  the  hypothesis  that  he 
found  the  mercantile  business  unprofitable  and  disappointing.  It  was 
cloubtless  one  with  which  he  was  unfamiliar,  and  it  is  not  unlikely  that  he, 
as  has  been  the  case  with  many  others  similarly  situated,  grew  so  sick  of  his 
purchase,  and  discouraged  over  the  outlook,  that  he  made  up  his  mind  to 
sell  out  and  quit  the  business  at  any  sacrifice.  Upon  the  other  hand,  appellee 
Insists  that  he  has  l)een  put  to  great  trouble  and  loss  by  his  sale  to  appellant 
f^nd  repurchase  of  the  property,  as  l\e  sold  out  his  personal  effects  at  a  sacri- 
lloe  with  the  view  of  removing  to  Kansas,  and  he  further  claims  that  there 
were  several  other  stores  in  a  radius  of  one  or  two  miles  of  his  store,  and 
that  alter  the  sale  of  the  store  to  appellant,  and  during  the  latter' s  control 
of  it,  many  of  his  beet  customers  opened  trade  with  the  other  stores,  under 
the  belief  that  he  had  quit  business,  and  those  customers  have  never  re- 
tamed  to  him.  Altogether,  and  from  the  causes  mentioned,  he  claims  that 
he  snstalned  a  loss  of  at  least  $1,000.  After  a  careful  consideration  of  the 
oase,  and  realizing  that  it  has  been  fully  considered  by  a  just  and  humane 
chancellor,  whose  acquaintance  with  the  parties  and  witnesses,  and  famil- 
iarity with  the  record,  doubtless  gave  him  a  full  understanding  of  the  oaee, 
and  being  unable  to  say  that  his  judgment  is  against  the  weight  of  the  evi, 
ilence,  we  have  come  to  the  conclusion  that  it  should  not  be  disturl)ed,  and 
it  is  consequently  affirmed. 


TOWN  OF  FREDONIA  v.  RICE,  &c. 

(Filed  May  1,  1908.) 

Municixial  government— -Annexation  of  territory— The  citizens  of  appel- 
lant, a  town  of  the  sixth  class,  by  a  subscription  of  about  $8,000  or  $10,000 
and  donation  of  land,  induced  a  railroad  company  to  locate  its  road  and  sta- 
tion within  800  yards  of  the  center  of  the  town,  which  was  done,  and  the 
station  was  named  Fredonia,  according  to  agreement.  The  corporate  limits 
of  the  town  did  not  extend  to  the  depot  by  almost  a  quarter  of  a  mile.  The 
owner  of  the  land  lying  near  the  depot  plotted  it  off  into  lots  and  streets,  and 
designateil  it  as  Ctissidy  &  Co.  's  addition  to  Fredonia.  This  territory  was 
improved  by  the  erection  of  some  buildings,  *ind  the  town  of  Fredonia  adopted 
an  ordinance  providing  for  the  annexation  of  this  territory,  including  the 
railroad  depot,  to  the  town.  More  than  75  per  cent,  of  the  freeholders  of 
^is  territory  interposed  an  objection.     Held— That  the  lower  court  should 
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have  adjudged  the  annexation  of  the  territory,  as  the  best  interest  of  all. 
oould  thereby  be  secured. 

P.  H.  Darby  and  James  &  James  for  appellant. 

Wm.  Marble  for  apx)ellee8. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  is  a  classified  town  of  the  sixth  cla  with  a  populatk>n  of  be- 
tween 240  and  260.  It  is  an  oM  town,  situated  .  a  fertile  section.  Aboat 
1886  the  Ohio  Valley  By.  Co.  in  projecting  their  line  of  road  were  aboat  to 
pass  several  miles  from  this  town.  The  citizens  interested  themselTes  in  an 
effort  to  procure  its  location  near  the  town.  As  a  result  they  subscribed 
and  procured  others  to  subscribe,  for  about  f8,000  to  110,000  of  the  capital 
stock  of  the  company  upon  condition  that  the  road  was  located  within  one 
thousand  yards  of  the  center  of  the  town,  and  that  the  station  to  be  there 
established  should  always  bear  the  name  of  the  town. 

This  subscription  is  alleged  to  have  amounted  to,  and  likely  enough  was 
In  the  nature  of,  a  donation  to  the  mil  way  company.  The  owner  of  the  land 
near  the  town  over  which  the  road  passed  in  its  changed  route  conreyed  a 
right  of  way  to  the  company,  including  a  depot  site,  upon  the  express  con- 
dition that  the  company  should  locate  and  maintain  a  station  at  that  point, 
to  bear  the  name  of  the  town  Fredonia,  until  the  name  of  the  town  should 
be  ohangeil,  and  then  bear  such  changed  name.  In  other  words,  the  station 
should  always  be  called  by  the  same  name  as  was  borne  by. the  then  munici- 
pality of  Fredonia.  The  railway  company  accepted  the  subscriptions,  dona- 
tions and  conveyances  upon  these  conditions,  and  has  erected  its  station 
within  800  yards  of  the  center  of  the  town  of  Fredonia.  The  station  Is  called 
Fredonia.  However,  the  corporate  limits  of  the  town  did  not  extend  out  to  the 
depot  by  a  quarter  of  a  mile  or  more.  In  the  course  of  time  since  the  build- 
ing  of  the  railroad  a  numl)er  of  buildings,  residences,  stores,  shojie,  churches, 
etc. ,  have  been  erected  outside  of  the  corporate  limits  of  the  town,  in  the 
vicinity  of  the  railroad  depot.  The  owner  of  the  land  lying  near  the  depot 
platted  it  into  streets  and  lots,  designating  it  In  numerous  deeds  as  ''Cassidy 
&  Co.'s  addition  to  Fredonia."  The  population  of  this  unincorporated 
Tillage  is  about  140.  The  boiird  of  trustees  of  Fredonia,  by  ordinance  duly 
passed,  proposed  to  extend  its  corporate  limits  so  as  to  embrace  the  territory 
described,  including  the  railroad  station.  The  citizens  of  the  territory  pro- 
posed to  be  annexed— more  than  75  per  cent,  of  the  freeholders*— interposed 
an  objection,  in  the  form  of  this  .suit,  under  section  8665,  Kentucky  Stat- 
utes. At  the  same  time  they  began  proceedings  tx>  be  incorporated  as  a  town 
of  the  sixth  class  under  the  name  of  **Kelsey." 

In  our  opinion  it  would  be  destructive  of  the  proper  government  of  that 
community  to  have  it  maintained  two  independent  municipalities,  where 
now  its  population  is  scarcely  able  to  maintain  even  one  efficient  one.  The 
matt/er  of  police  prot*»ction,  street  Improvements,  and  all  the  affairs  of  such 
a  local  government,  can  best  be  conserved  by  uniting  their  efforts,  taxes  and 
intc'rests.  There  is  no  sound  reason  why  two  municipalities,  so  situated  as- 
these  are,  should  be  maintained.     The  arguments  in  support  of  it  are  of  tha^ 
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t^hsncteir  of  Belflehness  that  would  retard,  if  not  destroy,  any  town's  chances 
^f  growth.     **In  union  there  1b  strength. " 

The  judgment  of  the  circuit  court  sustaining  the  objections  of  the  citizens 
"Of  the  territory  proposed  to  be  annexed  is  reversed  and  the  cause  is  re^ 
manded,  with  directions  to  enter  a  judgment  of  annexation  in  conformity  to 
•^he  ordinanoe  passed  by  the  board  of  trustees  of  appellant  town. 

Judge  Kunn  not  sitting. 


SPARKS  V.  DEPOSIT  BANK  OF  PARIS,  &c. 

(Filed  May  1,  1908.) 

Mortgages^Description  of  personal  property— Evidence— Appellee  sued  D. 
-on  a  note  for  1716,  secured  by  a  mortgage  of  same  date  on  "thirty-six  head 
^f  yearling  cattle' '  on  the  fanu  of  Leonard  Drane,  said  farm  being  now  occu- 
pied by  said  D.  near  Lair  Station,  in  Harrison  county,  Ky. "  The  mortgage 
was  properly  acknowledged  and  recorded.  Appellant  was  made  a  defendant 
^and  answered^  claiming  to  be  the  owner  of  eighteen  head  of  said  cattle  by 
purchase  from  D.  without  notice  of  the  mortgage  lien.  The  priority  of  these 
•claims  are  involved  on  this  appeal.  Held — That  appellant  had  constructive 
notice  from  the  record  of  the  mortgage  of  appellee's  prior  lien.  The  descrip- 
tion of  the  <»ittle  was  Sufficient  to  identify  them.  Parol  evidence  is  admis- 
-sible  to  Identify  personal  property  described  in  the  mortgage. 

McMillan  &  Talbott  and  Laflferty  &  King  for  appellant. 

T.  E.  Ashbrook  and  J.  I.  Blauton  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle.  ^ 

Apx)ellee  sued  James  Dundon  in  the  Harrison  Circuit  Court  on  a  note  of 
^15,  of  date  October  8,  1900,  due  twelve  months  after  date,  and  bearing  7  per 
^>ent.  Interest  from  datie  until  paid.  The  note  was  secured  by  a  mortgage  of 
the  same  date  on  "thirty-six  head  of  yearling  cattle  on  the  farm  of  Leonard 
Drane,  said  fanu  l^eing  now  occupied  by  said  Dundon  near  Lair  Station, 
Hcurison  county,  Ky."  The  mortgage  was  properly  acknowledged  by  Dun- 
-don,  and  soon  thereafter  duly  reconled  in  the  office  of  the  clerk  of  the  Harri- 
son County  Court 

In  the  action  appellee  sought  a  personal  judgment  against  Dundon  for  the 
-amount  of  the  note,  and  interest,  and  asked  for  the  enforcement  of  its  lien 
upon  the  cattle  descriljed  in  the  mortgage.  The  appellant,  Edward  Sparks, 
^as  made  a  defendant  in  the  action  l>ecause  he  had  purchased  of  Dundon, 
-Bnd  claimed  to  own  eighteen  of  the  thirty- six  cattle  embniced  by  the  mort- 
gage, the  eighteen  cattle  were,  however,  taken  from  his  possession  under  a 
8pecli3c  atttichment  iifisued  at  appellant's  instance,  and  upon  the  grounds 
-allowed  by  section  249,  Civil  Code,  which  grounds  were  appropriately  set 
forth  in  its  petition.  By  agreement  of  parties  the  cattle  taken  under  the 
-Attachment  were,  by  onler  of  court,  sold  by  the  sheriflf,  and  purchased  by 
•appellant)  who  gave  bond  for  the  purchase  price,  $558,  payable  to  the  sheriff 
^or  the  use  of  whomsoever  the  court  might  direct. 

The  answer  filed  by  appellant  set  up  the  defense  that  he  was  a  bona  flde 
purchaser  of  the  eighteen  cattle  without  actual  notice  of  api)ellee's  mortgage^ 
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and  denied  that  the  cattle  thus  purchased  by  him  were  included  in  appellee'» 
mortgage.  Upon  the  trial  the  decision  of  the  chancellor  was  In  favor  of  ap- 
I>ellee,  and  judgment  was  aooordingly  entered  sustaining  the  attachment 
enforcing  appellee's  mortgage  lien,  and  directing  the  payment  to  it  of  the 
sum  received  by  the  sheriff  upon  the  sale  of  the  cattle,  less  the  oosta  of  the 
sale,  and  of  feeding  the  cattle  while  held  under  attachment.  Appellant  com- 
plains of  that  judgment,  and  seeks  its  reversal  by  this  appeal.  The  only 
question  necessary  to  be  determined  is  whether  or  not  the  description  of  the 
cattle  contained  in  the  mortgage  was  sufficient  to  give  appellant  constructive 
notice  of  appellee's  lien  thereon. 

The  mortgage  was  executed  October  8,  1900,  and  the  cattle  were  bought  by 
appellant  at  public  auction  in  Paris,  Ky. ,  September  1,  1901.  It  is  oonclu> 
sively  shown  by  the  evidence  that  appellee  furnished  the  money  to  Dundon 
with  which  to  pay  for  the  thirty  six  cattle  on  or  about  October  1,  1900,  with 
the  agreement  between  them  that  it  was  to  be  scHJured  by  the  execution  of 
the  mortgage  as  soon  as  the  purchase  of  all  the  cattle  was  completed,  which 
was  done  on  the  8th  of  the  same  month.  It  is  equally  clear  from  the  proof 
that  the  thirty-six  head  of  cattle  ranged  in  age  from  six  months  to  eleven 
months,  or,  to  be  more  specific,  they  were,  according  to  the  proof,  purchased 
from  the  following  persons,  and  as  of  the  ages  opposite  the  names  of  such 
persons,  respectively :  Of  Phelps,  two  head,  age  eight  months;  of  Worthing- 
ton,  five  head,  age  six  months;  of  Bently,  one  head,  age  six  months;  of  Gar- 
nett,  thirteen  head,  age  eleven  months;  of  Smith,  eleven  head,  age  nine 
months;  of  Leach,  four  head,  age  nine  months.    Total,  thirty-six  head. 

These  cattle  at  the  date  of  the  mortgage  were  what  are  called  by  some  of 
the  witnesses  "short  yearlings,"  but  at  the  date  of  the  sale  from  Dundon 
to  appellant,  September  1,  1901,  a  little  less  than  eleven  montlis  after  the 
execution  of  the  mortgage,  they  were  what  is  known  among  stockmen  aa 
"long  yearlings."    In  other  words,  in  stockmen's  parlance,  cattle  about,  or 
approximately  near,  one  year  of  age,  are  called  "short  yearlings;"  aft-er  enter- 
ing the  second  year,  and  before  completing  it,  they  are  called  "long  year- 
lings."    So  there  was  nothing  misleading  in  these  cattle  being  denominated 
"yearling"  cattle  in  the  mortgage,  for  though  six  of  them  appear  to  have 
been  six  months  old,  the  others  were  from  nine  to  eleven  months  old.    The 
appellant  had  constructive  notice  of  the  existence  of  the  mortgage  lien  when 
he  purchased  eighteen  of  the  cattle  of  Dundon,  for  the  mortgage  was  then, 
and  had  for  months  Ix^n,  a  mattt»r  of  record,  and  in  law  he  must  be  re- 
garded as  having  knowledge  of  that  fact.    Suppose  he  had  gone  to  the  clerk's, 
office  of  Harrison  county  and  examined  the  mortgage  as  there  recorded.    It 
would  have  informed  him   that  it  embraced  "thirty-six  head  of  yearling 
cattle"   that  Dundon  owned,  and  had  on  the  LeonaiMi  Di-ane  farm  in  Harri- 
son county  at  the  dat4^  of  the  mortgage,  viz  ,  October  8,  1900.     This  descrip- 
tion was  enough  to  put  him  upon  inquiry,  which  if  pursued  would  have  re- 
sulted in  his  being  advised  of  the  fact  that  the  eightt>en  head  of  cattle  he 
was  alH)iit  to  i)urchase  wei-e  a  part  of  those  covei^d  by  the  mortgage,  and  the 
recital  in  the  mortgage  was  sufficient  of  itself  to  inform  him  that  the  "long 
yearlings"  that  Dundon  was  offering  for  sale  might  have  been,  and  in  fact 
were,    "short  yearlings"  in  Octoljer,  1900,  when  included  in  the  mortgage. 
In  Jones  on  Ciiattel  Mortgages,  section  53,  it  is  said:   "It  is  not  necessary 
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that  the  property  ehould  be  so  described  as  to  be  capable  of  being  identified 
by  the  written  recital,  or  by  the  name  usetl  to  designate  it  in  the  mortgage. 
Parol  eTidenoe  is  admissible  to  show  that  a  particular  article  is  included 
w^ithin  the  geneml  wonls  of  a  description.  Thus  under  a  mortgage  of  all 
the  stock,  tools  and  property  belonging  to  the  mortgagor  in  and  al)out  a 
wheelwright's  shop  occupied  by  him,  parol  evidence  is  admissible  to  show 
what  articles  were  in  and  about  the  shop  when  the  mortgjige  was  made. 
*  *  *  Besort  must  genert^lly  be  had  to  parol  evidence  to  identify  the  prop- 
erty mortgaged,  although  it  be  enumerated  and  det^cribed  with  the  utmost 
minuteness.  *  ♦  ♦  A  mortgage  of  a  certain  number  of  horses  in  the  mort- 
gagor's possession  requires  evidence  dehors  the  instrument  to  identify  the 
property ;  but  such  evidence  would  be  equally  necessary  had  the  horses  been 
more  particularly  describeil,  as,  for  instance,  had  they  been  described  as  long- 
tailed  gray  horses. ' ' 

Continuing,  the  author  further  says,  in  section  54:  *'The  description  need 
not  be  such  as  would  enable  a  stranger  to  select  the  property,  a  description 
which  will  aid  third  persons,  aided  by  inquiries  which  the  instrument  itself 
suggests,  to  identify  the  property,  is  sufHcient.  •  ♦  *  Descriptions  do  not 
identify  of  themselves;  they  only  furnish  the  means  of  identification." 

Again,  in  section  64,  the  same  author  says:  "With  the  aid  of  evidence 
aliunde  to  identify  the  property,  the  following  descriptions  in  mortgages 
have  been  held  sufficient:  'Eight  horses  now  in  a  certain  stable,  although 
at  the  time  the  mortgage  was  executed,  and  for  some  time  before  and  after- 
wards, other  horses  not  belonging  to  the  mortgagor  were  ]x>arded  in  the  same 
stable' — 'ten  horses  in  the  mortgagor's  possession' — 'five  freight  wagons,  and 
twenty-five  yoke  of  cattle,  being  the  train  now  in  my  possession. '  ' ' 

The  rule  announced  by  Jones  in  the  foregoing  quotations  was  in  effect 
recognized  by  this  court  in  Pearoe  v.  Hall,  12  Bush,  J«)9.  The  doctrine  relied 
on  by  counsel  for  appellant,  that  "a  mortgage  of  a  specific  number  of  articles 
out  of  a  larger  number  is  void  for  uncertainty,  unless  the  particular  articles 
Intended  to  be  conveyed  are  separated  and  designated  in  some  way  so  that 
they  can  be  separateil  from  others  of  the  same  kind, ' '  does  not,  in  our  opinion, 
apply  in  this  case.  The  mortgzige  in  controversy  does  not  embrace  thirty-six 
out  of  forty  head,  but  all  the  yearlings  owned  by  Dundon  on  the  Drane  fanu 
when  the  mortgage  was  made.  It  is  shown  by  the  evidence  that  Dundon 
bought  four  cattle  at  Dr.  Conner's  sale  about  the  time  this  mort^rage  waa 
given,  but  it  is  not  clear  from  the  evidence  that  these  four  ciittle  were  taken 
to  the  Drane  farm  before  the  execution  of  the  mortgage.  On  the  contniry» 
it  does  appt^ar,  with  reasonable  certainty,  that  they  were  not  on  the  farm 
when  the  mortgage  was  ttiken.  In  fact  the  evidence  conduces  t<5  prove  tliat 
the  only  other  cattle  Ix^sides  the  thirty-six  yearlings  that  were  on  the  Drane 
farm  at  the  time  of  the  mortgage  were  two  milch  cow.s,  neither  of  which  can 
come  under  the  description  given  in  the  mortgage. 

Dundon 's  conduct  in  selling  and  disposing  of  the  mortgaged  property  to 
appellant  does  not  present  him  in  an  enviable  light,  but  his  te.stimony  as  to 
material  facts  is  corrolxirated  in  the  main  l)y  other  witnesses,  who  seem  to 
be  both  intelligent  and  trustworthy.  Though  willing  to  admit  that  the  con- 
clusion arrived  at  by  the  chancellor  in  this  case  is  not  five  froin  doubt,  we 
are  unable  to  say  that  it  is  against  the  weight  of  the  evidence. 
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It,  therefore,  follows  that  the  mortgage  made  by  Dundon  to  appellee  con- 
tained a  sufficient  description  of  the  cattle  intended  to  be  included  thereby; 
that  the  description  xsa,^  such  as  to  give  appellant,  at  the  time  of  his  pur- 
chase of  eighteen  of  these  cattle  from  Dundon,  constructive  notice  of  appel- 
lee's lien  thereon;  and  further,  that  the  cattle  purchased  by  appellant  were 
reasonably  identified  by  the  proof  as  being  of  the  thirty- six  included  In  the 
mortgage,  hence  the  judgment  of  the  lower  court  is  affirmed. 


SPARKS,  &c.  V.  ROIJINSON,  &c. 

(Filed  May  1,  1903.) 

County  levy— Parties  to  actions— Constitutional  law— Appellant,  as  a  tax- 
I)ayer  of  Mason  county,  for  himself  and  other  taxpayers  of  the  county, 
brought  this  action  to  recover  of  the  sheriff  a  certain  tax  collected  for  the 
year  1902,  alleged  to  have  been  levied  by  the  court  of  claims  without  legal 
authority.    It  is  conceded  in  the  petition  that  the  whole  levy  of  6:2  cents  is 
valid  except  3  cents,  and  that  the  suit  is  brought  to  recover  the  amount 
raised  by  this  illegal  levy  of  3  cents,  viz.,  J2,914,86,     On  appeal   he  contends 
that  the  levy  of   15  cents  was  illegal,  as  unauthorized  by  the  Constitution- 
Appellant  owned  property  for  assessment  for  that  year  valued  for  asnessment 
at  $20.    His  share,  or  interest,  on  his  own  showing  in  the  fund  involved,  is 
not  exceeding  3  cents  in  any  event.     Held— That  while  section  25,  Civil  Code 
of  Practice,  authorizes  one  taxpayer  to  maintain  an  action  for  the  common 
interest  of  all,  the  one  essaying  to  act  for  all  must  be  a  fair  representa- 
tive of  the  class,  and  this  he  must  show  to  be  entitled  to  claim  the  right. 
His  interest  is  not  large  enough  for  the  law  to  take  notice  of,  and  he  should 
not  be  permitted  to  maintain  this  action.    The  demurrer  to  the  petition  was 
properly  sustained  for  another  reiison.     The  allegation  attacking  the  levy  of 
15  cents  as  unconstitutional  is  insufficient.     Section  157  of  the  Constitution 
limits  the  amount  of  the  tax  levy  of  the  county  to  50  cents  unless  to  pay  an 
Indebtedness  created  prior  to  the  adoption  of  the  Constitution  or  for  school 
purpos<»s.     The   legislature,  by  an   act  of   April   29,  ISVK),  authorized  Mason 
county  to  levy  a  special  tax  for  school  purposes  not  exceeding  85  cents.    Ap- 
pellant insists  that  said  act  was  repealed  by  the  Constitution.     Held— That 
the  petition  is  defe(;tive,  as  it  does  not  state  whether  Mason  county  had  in- 
curred an  indebtedness  under  the  act  of  1890,  which  had  not  been  discharged. 

Winfleld  Buckler  and  W.  S.  Pryor  for  appellants. 

ThoH.  R.  Phister,  Frank  P.  O'Dimnell  and  C.  D.  Newell  for  appellees. 

Appt^al  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  as  a  tiixpayer  of  Mason  county,  brought  this  suit  against  appel- 
lee to  recover,  on  his  own  Ix^half  and  on  behalf  of  all  the  taxpayers  of  the 
county,  a  certain  tax  collected  by  appellee,  as  sheriff  of  Mason  county,  for 
the  year  1902. 

At  the  April  term,  1902,  the  fi.scal  court  of  Mason  county  laid  the  county 
levy  at  f)2  cents  on  the  |100,  in  the  aggregate,  apportioned  as  to  object*  as 
follows : 
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HaysTllle&  Big  Sandy  B.  B.  fund 9  centg. 

School  fund 16  cents. 

Pree  turnpike  fund 25  cents. 

Infirmary  fund 6  cents. 

Oeneral  claim  fund 7  cents. 


Total : 62  cents. 


It  is  conceded  that  the  debt  on  account  of  the  Maysville  &  Big  Sandy  B. 
B.  was  incurred  prior  to  the  present  Constitution,  and  that  all  the  items 
embraced  in  the  budget,  except  that  of  16  cents  for  school  purposes,  are  legal. 
The  property  assessed  for  taxation  in  the  county  for  that  year  was  19,716; 217. 
It  seems  to  be  conceded  in  the  petition  that  all  of  the  levy  of  62  cents,  except 
3  cents  thereof,  was  legal,  on  the  theory  that  the  fiscal  court  had  the  right  to 
levy  a  tax  not  exceeding  60  cents  for  county  governmental  piirposes,  aside 
from  providing  a  sinking  fund  to  meet  the  railroad  debt.  Thus,  it  was  pre* 
■sen ted,  50  cents  for  general  county  purposes,  and  9  cents  for  the  railroad 
debt,  produced  59  cents  of  valid  taxation.  It  was  then  claimed  in  the  suit 
that  the  excess  of  3  cents  was  invalid  because  being  in  excess  of  the  maxi- 
mum rate  allowed  by  section  157  of  the  Constitution,  viz. :  '*The  tax  rate  of 
•cities,  towns,  counties,  taxing  districts  and  other  municipalities,  for  other 
than  Fch<x)l  purposes,  shall  not  exceed  the  following  rates  upon  the  value  of 
the  taxable  propt»rty,  viz.,  ♦  ♦  ♦  and  for  counties  and  taxing  districts  60 
■cents  on  the  llflO,  unless  it  should  be  necessary  to  enable  such  city,  town, 
■county  or  ttixing  district  to  pay  the  Interest  on,  and  provide  a  sinking  fund 
for,  the  extinction,  of  indebtedness  contracted  before  the  adoption  of  this 
Constitution. '  * 

It  was  allegeil  that  the  3  cents  of  excessive  levy  above  named  produced, 
and  there  was  collecteil  from  the  taxpayers  of  the  county  by  appellee  by  rea- 
son of  it,  the  sum  of  12,914.96.     It  was  to  recover  this  sum,  because  of  the 
facts  stated,  that  this  suit  was  brought.     A  gi»nertil  demurrer  to  the  petition 
was  sustained.     On  the  appeal  appt»llant  has  taken  a  materially  different 
position  in  argument.     He  now  contends  that  the  whole  of  the  15  cents  levy 
for  8cho('l  purposes  was  invalid,  and  was  in  violation  of  the  Constitution. 
Thus  it  will  be  seen  that  appellant,  single-handed,  attacks  the  validity  of  a 
tax  levy,  made  and  collected,  to  be  applied,  and  possibly  already  applied,  in 
Aid  of  the  conunon  schix)!  system  of  the  county,  the  total  sum  involved  for 
that  year  l)eing  not  less  than  $14,574  32.     Appellant  says  that  he  for  that  year 
owned  property  valued  for  assessment  at  120.     His  share  of,  or  interest   on 
bis  own  showing  in,  the  fund  involvwl  is  not  exceeding  8  cents  in  any  event. 
The  right  of  one  taxpayer  to  sue  for  all  others  similarly  .situated  to  redress 
A  grievance  ctmimon  to  the  class  to  which  he  is  a  meml)er  is    clearly  recog- 
nized.    (Section  25,  Civil  Code;  Hendrix  v.  Money,  1  Bush,  806;  L.  &  O.  T. 
K.  Co.  V.  Ballard,  2  Met.,  165;  Whaley  v.  Commonwealth,  23  Ky.  Law  Bep., 
1292;  Boblnson  v.  Robinson,  11  Bush,  174;  McCann  v.  City  of  Louisville,  28 
Ky.  Law  Rep. ,  5o8. ) 

But  the  one  es.siiylng  to  act  for  all  must  be  a  fair  representative  of  the 
class,  and  this  he  must  show  to  lx»  entitled  to  claini  the  right.  It  was  not 
enough  that  he  should  l)elong  to  the  class  whose  alleged  grievances  or  prop- 
erty rights  he  presumes  to  involve  in  litigation,  but  he  must  show  such  an 
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interest  that  the  court  may  see  tliat  his  niotive  and  financial  oonoem  are 
.probably  in  hamiony  with  at  least  the  average  of  the  body.  It  will  be  ob- 
served that  the  Code  (section  25)  makes  this  right  permissive,  which  we 
understand  to  be  in  respect  of  the  above  rule,  and  to  involve  the  exercise  of 
the  sound  judicial  discretion  of  the  chancellor.  If  this  were  not  so,  then  one 
with  but  slight  interest  in  fact,  but  actuated  by  some  other  motive  not  com- 
mon to  nor  in  keeping  with  the  welfare  of  those  he  would  represent,  could 
involve  their  property  in  a  litigation  to  be  conducted  by  such  skill  and  labor 
as  he  would  feel  warranted  to  engage  in  his  own  small  affair.  This  should 
not  be  allowed.  Or,  e.  g. ,  appell^int,  with  an  interest  of  3  cents  only,  volun- 
teers to  litigate  for  property  holders  whose  possessions  are  over  $9,000,000, 
and  whose  direct  pecuniary  concern  is  nearly  $15,000;  he  proposes  to  choose 
for  them  their  lawyer,,  set  the  guage  of  their  litigation,  control  in  a  large 
measure  the  conduct  of  this  to  be  enormous  suit,  and  have  charged  to  them 
the  whole  of  the  costs  (for  appellant's  proportion  of  the  costs  could  not  be 
measured  in  any  denomination  of  money  to  the  law).  This  is  a  case  to 
which  certainly  the  maxim  **the  law  does  not  notice  trifling  matters"  (de 
minimis  non  curat  lex)  applies.  His  interest  is  not  large  enough  for  the 
law  to  take  notice  of.  One  so  situated  will  not  be  allowed  to  pester  the 
courts  and  people  by  raising  vexatious  litigations  over  supposed  constitu- 
tional infnictions,  for  acedemical  exploitation  at  other  ];)eople's  expense. 
But  there  is  at  least  one  other  reason,  appearing  on  the  face  of  the  petition 
and  independent  of  the  merits  of  the  case,  why  the  demurrer  was  proi)erly 
sustained. 

Under  section  167  of  the  Constitution  the  tax  rate  of  a  county  can  not  ex- 
ceed 50  cents  on  the  $100  of  the  taxable  property  therein,  except  for  two  pur- 
poses :  First,  if  it  shAll  be  necessary  to  exceed  that  sum  in  order  to  pay  an 
indebtedness  contracted  before  the  Constitution  was  adopted;  or,  second,, 
unless  it  be  for  school  purposes.  As  to  these  two  objects  there  is  no  constitu- 
tional limitation.  But  appellant  contends  there  was  not  authority  granted 
by  general  law  for  a  county  to  make  provision  by  taxation  in  aid  of  the  com- 
mon schools  therein,  and,  therefore,  the  fiscal  court  had  not  the  power  to 
levy  any  tax  for  that  purpose. 

:  By  an  act  approved  April  29,  18^)0  (volume  2,  Acts  1889-1890,  page  1545 )> 
the  people  of  Mason  county  were  authorized  to  pi-ovlde,  by  a  majority  vote  at 
an  election  to  be  held  for  that  purp<38e,  for  the  levying  annually  of  not  ex- 
ceeding 25  cents  on  the  1100  of  the  taxable  property  in  the  county  in  aid 
of  their  common  schools.  Section  6  of  the  act  is:  "The  taxes  hereinbefore 
provided  for  shall  be  levied  at  the  same  time,  and  collected  and  *iC<*ounted 
for  in  the  stime  nutnner  and  by  the  same  officers  as  the  county  levy  is  now 
made  and  collected  by  law. ' ' 

The  provisions  of  the  act  were  duly  adopted  by  the  nece8.sary  vote.  It  is 
asserted  in  argument  by  appellant  that  the  lowil  act  of  April  29,  1890,  was- 
reix^aled  by  the  adoption  ^of  the  Constitution,  ^'eptember  ?8,  18i)l.  The  peti- 
tion does  not  sUite  whether  Mason  county  had  Incurred  an  Indebtedness, 
under  the  act  of  IWK)  which  had  not  l:tvn  discharged.  Upon  that  point  the 
petition  is  silent.  In  Campl)ell  Co.,  Vt^^^,  &c.  v.  N.  C.  Bridge  Co.,  23  Ky. 
Law  Rep.,  2or)(>,  concerning  the  repeal  of  a  local  taxing  act  by  the  adoption 
of  the  Constitution  and  theK^^^^ueral  laws  thereunder  on  the  subject  of  revenue 
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and  taxation,  this  court  held  that  if  there  existed  obligations  of  indebtedness 
by  the  local  taxing  district,  the  local  act  would  continue  in  full  force  till 
they  were  discharged.  In  the  case  of  Hichardson  v.  Boske,  Sheriff,  28  Ky. 
Law  Rep.,  1209  (at  page  1314),  it  was  also  held:  "We  do  not,  however,  decide 
that  the  enactment  of  the  general  statute  relative  to  public  roads  and  pass- 
ways,  which  constituted  chapter  110  of  the  Kentucky  Statutes,  in  anywise 
affects  the  liability  of  district  and  separate  portions  of  the  county  for  the 
building  and  construction  of  roads  under  special  acts. ' ' 

The  failure  of  the  petition  to  negative  the  existence  of  obligations  of  in- 
debtedness contracted  under  the  act  renders  it  bad  on  demurrer.  The  other 
questions  presented  are  not  decided. 

The  judgment  sustaining  the  demurrer  and  dismissing  the  iietition  is; 
affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  GRADY. 

(Filed  May  1,  1903— Not  to  be  reported. ) 

Railroads— Negligence— Instructions — Appellee  and  T.  were  fellow  work- 
men engaged  in  taking  down  the  structure  of  a  false  bridge,  when  T.  let 
loose  one  end  prematurely  and  it  fell  upon  appellant's  thumb  and  crushed  it 
off.  This  action  was  brought  to  recover  damages  of  appellant,  the  i)etition 
alleging  that  T.  acted  under  the  direct  command  of  the  foreman.  A  trial  was. 
had  and  instructions  were  given,  in  which  it  did  not  confine  the  jury  to  com- 
pensatory damages  and  a  verdict  resulted  in  favor  of  appeliee.  On  apx)eal, 
Held—That  the  instructions  fixing  the  liability  of  appellant  was  proper,  but 
the  instruction  as  to  the  measure  of  damages  was  erroneous;  but  as  the  find- 
ing of  damages  was  small,  it  was  not  prejudicial. 

Fairleigh,  Straus  &  Eagles,  E.  W.  Hines  and  B.  D.  Warfleld  for  appellant. 

Chapeze  &  Halstead  for  apx)ellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  and  one  Thomas  were  fellow  workmen  in  the  same  line  of  em- 
ployment upon  a  bridge  for  appellant.  They  were  engaged  in  taking  down 
the  structure  of  a  false  bridge.  The  foreman  of  the  crew  of  workmen  to 
which  these  two  laborers  l)elonged  was  present,  and  it  is  charge<l  was  direct- 
ing the  manner  of  the  execution  of  the  work.  Thomas  cast  loose  one  end  of 
a  heavy  beam  of  timber  prematurely,  and  it  fell  upon  appellee's  thumb  and 
crushed  it  off. 

The  ni'gllgence  complained  of  is  that  Thomas,  in  casting  loo.se  the  beam  at 
the  time  that  he  did,  acted  under  the  direct  order  and  express  command  of  the 
superior,  the  foreman.  For  appellant  it  is  claimed  that  Thomas,  teing  in 
the  same  line  of  employment  with  appellee,  was  his  fellow  servant,  and  that 
the  negligence  resulting  in  the  accident,  if  any  one  was  negligent  Ix'sides 
api)ellee,  was  that  of  Thomas,  and  that,  therefore,  there  can  be  no  recovery. 
There  was  proof  to  support  the  claim  of  appellee  that  Thomas  acted  under- 
the  direct  command  of  the  superior,  and,  therefore,  that  his  act  was  the 
same  as  if  the  superior  had  in  person  done  the  thing.  In  other  words,  the 
act  was  not  the  restilt  of  Thomas'  judgment,  or  lack  of  judgment,  or  of  hia 
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^are,  or  lack  of  care.  The  controlling  mind  in  the  transaction  was  that  of 
the  foreman.  Thomas  was  no  more  responsible  than  If  he  had  been  a  piece 
of  machinery  operated  by  the  foreman. 

Although  there  is  evidence  to  support  this  theory,  there  is  as  much,  or  pos- 
sibly more,  to  support  appellee's  theory.  However,  the  matter  was  submitted 
to  the  juiy  under  appropriate  instructions,  telling  them  that  they  could  not 
find  for  appellee  except  they  believed  from  the  evidence  that  the  negligence 
Resulting  in  appellee's  injury  was  the  gross  negligence  of  the  foreman,  but 
•that  if  it  was  the  negligence  only  of  the  fellow  workman,  Thomas,  or  if  it 
was  caused  by  the  contributory  negligence  of  appellee,  but  for  which  the 
accident  would  not  have  occurred,  he  could  not  recover.  In  addition  to  the 
above  facts  it  was  proven  that  the  foreman  was  standing  within  a  few  feet, 
and  in  clear  view  of  appellee,  and  knew,  or  might  by  the  exercise  of  slight 
-care  have  known,  of  appellee's  danger;  also  that  the  foreman  was  rushing 
his  men  at  the  time,  and  was  drunk.  If  the  jury  believed  appellee's  version 
«nd  testimony,  they  were  clearly  warranted  in  finding  the  verdict  they  did. 
"Upon  the  matter  of  the  credibility  of  witnesses,  and  the  weight  to  be  given 
their  teHtimony,  where  the  conflicting  evidence  is  as  nearly  poised  as  in  this 
case,  it  would  be  unwarranted  in  this  court  to  interfere  with  the  jury's  ver- 
dict. A  complaint  Is  made  of  the  instruction  defining  the  measure  of  dam- 
ages. It  is  not  accurate,  it  is  true,  in  that  it  did  not  confine  the  jury  to 
-compensatory  danuiges  for  the  injury  done.  However,  the  verdict  is  small, 
very  small,  and  is  scarcely  enough  to  conipen.sate  appellee  under  any  defini- 
tion of  that  term.  It  does  not  appear  to  us  tix  be  possible  that  the  fomx  of 
that  instiiiction  could  have  prejudiced  the  substantial  rights  of  appellant. 

The  judgment  is  affirmed,  with  damages. 


DIECKMAN  V.  WEIRICH. 

(Filed  May  1,  1903— Not  to  be  reported.) 

Damages— Forcible  detainer —Landlord  and  tenant —-Agents —Appellant 
1t)rought  this  action  for  damages  against  appellee,  alleging  that  he  had  a  writ 
of  restitution  issued  in  an  acti<m  of  forcible  detainer,  which  was  placed  In 
the  hands  of  a  constable,  and  that  in  executing  same  the  illness  of  appellant's 
wife  was  incretised  and  finally  resulted  in  her  death.  A  verdict  in  favor  of 
•appellant  for  $d,000  was  returned  and  the  court  granted  a  new  trial,  on 
which  the  court  gave  to  the  jury  a  peremptory  instruction  to  find  for  the  de- 
fendant. An  appeal  is  prosecuted  from  the  order  granting  a  new  trial;  also 
from  the  last  judgment.  Appellant  contends  that  the  constable  fully  exe- 
<cuted  the  writ  the  first  time,  and  that  a  second  writ  placed  in  the  hands  of 
the  constable  did  not  protect  either  the  appellee  or  the  officer.  He  also  in- 
sists that  after  the  first  attempt  to  execute  the  writ  appellee  accepted  pay- 
ment of  rent  and  made  a  new  lease,  and  thereby  waived  his  right  to  the 
possession  of  the  property.  Held— That  the  first  attempt  was  not  a  full  exe- 
cution of  the  writ,  but  api^ellee  had  the  right  to  take  out  an  additional  writ 
and  have  complete  execution  of  it.  The  proof  shows  that  some  rent  was  paid 
to  an  apent  of  appellee  after  the  attempt  to  execute  the  first  writ,  and  the 
■agent  made  an  agreement  to  continue  the  lease.  Appellee  denied  that  the 
Agent  had  any  authority  to  continue  the  lease,  and  there  is  no  proof  to  show 
authority  except  the  declaration  of  the  agent.    Held— That  proof  that  aa 
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agent  haR  authority  to  collect  rent  does  not  imply  that  he  has  authority  to 
make  a  lease,  and  the  declaration  of  the  agent  alone  is  not  sufficient  to  prove- 
the  authority  of  the  agent.    The  peremptory  instruction  was  properly  given. 

L.  J.  Crawford  and  Harvey  Myers  for  appellant. 
G^rge  Washington  and  Ramsey  Washington  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  plaintiff  below.  His  action  was  grounded  upon  an  alleged' 
expulsion  of  himself  and  family,  under  color  of  a  writ  of  restitution  In  the- 
hands  of  a  constable,  from  a  house  of  appellee,  which  was  occupied  by  ap- 
pellant as  a  tenant  from  month  to  month.  He  says  that  his  wife  was  ill  at 
the  time;  that  her  illness  was  increased,  and  that  he  was  obliged  to,  and  did^ 
employ  medical  assistance,  at  great  expense ;  that  she  thereafter  died  as  the- 
result  of  said  alleged  wrongs,  and  that  he  was  deprived  of  her  assistance  and 
company,  and  was  prevented  from  attending  to  his  usual  vocation,  to  hia 
damt^^  t6,(M)0. 

The  defense  was  that  appellee,  as  landlord,  hmi  procured  the  writ  of  resti- 
tution to  issue  by  the  justice  of  the  peace  in  an  action  of  forcible  detainer 
had  before  him  by  appellee  against  appellant;  that  the  constable  executing 
the  first  writ  issued  upon  the  verdict  and  judgment,  had  failed  to  execute 
It  fully  because  of  the  ill-health  of  appellant's  wife,  and  of  the  then  in- 
clemency of  the  weather;  that  .appellee  thereafter  caused  an  alias  writ  to 
issue,  under  which  the  eviction  complained  of  was  made.  Appellant  claimed 
that  after  the  first  attempt  of  the  constable  to  execute  the  writ  he  again 
contracted  with  appellee,  and  paid  him  in  part  thereon,  thus  creating  anew 
the  relation  of  landlord  and  tenant.  On  the  issue  joined  the  jury  returned 
a  verdict  for  appellant  in  the  sum  of  $2,000.  Of  this  amount  the  plaintiff 
offered  to  abatt-  the  sum  of  $1,500,  tacitly  admitting  its  gross  excesslveness, 
but  the  defendant  objected,  and  the  clrbuit  judge,  after  consideration,  set 
aside  the  verdict  and  granted  a  new  trial.  Upon  the  second  trial  there  was 
a  peremptory  instruction  for  the  defendant,  and  the  case  is  now  hei-e,  both 
upon  the  action  of  the  circuit  judge  in  granting  the  new  trial  and  upon  the 
peremptory  Instruction  at  the  second  trial. 

Whether  the  action  of  the  court  In  granting  a  new  trial  after  the  first  ver- 
dict was  based  upon  his  honor's  belief  that  the  verdict  was  not  fully  war- 
ranted by  evidence,  or  that  he  concluded  that  in  his  instructions  to  the  jury 
he  had  committed  errors  of  law  prejudicial  to  the  defendant,  the  ncord  does 
not  show.  If  upon  the  former  ground,  in  view  of  the  state  of  this  record  (a 
bill  of  exceptions  and  evidence  on  that  trial  having  been  brought  up),  we 
could  not  feel  justified  in  interfering  with  his  action.  Not  only  was  the  evi- 
dence conflicting,  but  slightly  preponderates,  in  our  opinion,  for  appellee. 
The  trial  judge  in  such  ctises  has  a  large  discretion,  which,  unless  manifestly 
abused,  this  court  will  not  venture  to  interfere  with  the  exercise  of.  (TjOuIs- 
ville  V.  Johnson.  24  Ky.  Law  Rep.,  685;  Richards  v.  L.  &  X.  R.  R.  Co.,  Sa 
Ky.  Law  Rep.,  1478.) 

But  on  the  second  ground  we  are  fully  .satisfied  that  the  trial  judge  prop* 
erly  awarded  the  new  trial.  Among  other  errors,  the  following  are  deemed, 
sufficient  for  notice.    In  fixing  the  criterion  of  damages  the  court  told  the 
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jury  If  they  found  for  the  plaintiff  to  "fix  his  damages  that  he  may  haTe 
sustained  in  any  sum  in  their  discretion,  governed  by  the  proof,  not  to  exceed 
in  all  the  sum  of  15,000. " 

The  court  instructed  the  jury  furthermore  that  if  the  constable  had  par- 
tially executed  the  writ,  and  that  its  further  execution  was  stayed  by  appel- 
lee, '*f()r  any  other  reason,  humane  or  otherwise,  nevertheless  the  action  of 
said  constable  was  a  complete  execution  of  same,  and  his  act  destroyed  all 
right  to  have  any  other  or  additional  writ  issue  on  same  at  any  further 
time.  * ' 

The  court  must  have  liased  his  action  in  granting  the  new  trial  partly  on 
the  error  involved  in  this  instruction.  The  object  of  the  writ  is  to  restore  to 
him  adjudged  the  right  of  possession,  that  which  he  can  not  otherwise  gain ; 
it  takes  the  place  of  the  plaintiff's  natural  right  to  repossess  himself  of  his 
own  by  his  own  force.  Until  it  is  executed,  and  fully  executed,  the  judg- 
ment is  unsatisfied,  and  the  office  of  the  writ  is  unperformed.  (Murfree  on 
Sheriffs,  sections  1020,  &;c. ;  Freeman  on  Executions,  sections  474-475;  Gresharo 
y.  Thum,  3  Met.,  287.) 

On  the  second  trial  the  evidence  for  appellant  (plaintiff)  was  materially 
weaker  than  on  the  first.  But  the  evidence  that  the  writ  had  never  been 
executed  In  full  till  the  occasion  which  is  .the  basis  of  this  suit  is  clearly 
shown.  To  obviate  its  effect  appellant  had  pleaded  that  after  the  judgment 
t>f  eviction,  and  before  the  final  execution  of  the  writ,  he  had  again  rented 
the  premises  of  his  landlord,  through  one  Mattl,  as  his  agent.  Matti's 
agency  was  put  in  issue  by  the  pleadings.  The  only  proof  to  sustain  it  was 
appellant's  testimony  of  Matti's  declarations,  not  made  in  appellee's  pres- 
ence, and  that  Matti  had  collected  two  or  three  installments  of  rent.  Merely 
showing  that  one  was  authorized  to  collect  rent  for  the  landlord,  is  not  evi- 
dence of  authority  to  make  contracts  for  rentiHg  respecting  the  landlord's 
property.  It  is  so  well  settled  that  it  may  be  taken  as  elemental  that  the 
fact  of  agency  must  he  proven  otherwise  than  l^  the  declarations  of  the  one 
-charged  as  being  the  agent.  There  was  a  total  failure  in  this  case  to  show 
the  fact  of  such  agency.  Besides,  api)ellant  seems  to  admit  in  his  testimony 
that  the  alleged  contract  of  the  second  renting  was  agreed  to  be  submitted 
to  appellee  for  approval,  and  none  is  shown. 

The  peremptory  instruction  was  proper  and  the  judgments  are  affirmed. 


HARPER,  BY,  &c.  v.  KOPP. 
(Filed  May  1,  1903— Not  to  be  reported. ) 

1.  Damages^Negligence — This  action  was  brought  against  appellee  for 
damages  received  by  appellant,  a  child  six  years  of  age,  falling  from  a  pile 
of  lumber  and  suffering  injuries  when  the  lumber  was  unlawfully  placed  in 
the  street  and  left  unguartled.  The  court  should  have  instructed  the  jury 
that  appellee's  liability  rests  not  upon  his  negligence  in  the  manner  of  stack- 
ing his  luiiil3er  in  the  street,  but  upon  the  fact  that  he  stacked  it  there  at  all, 
where  its  unguarded  situation  became  an  attractive  and  accessible  object  of 
danger  to  very  young  children. 

2.  Contributory  negligence— The  court  should  not  give  to  the  jury  an  in- 
struction on  eoutributory  negligence  of  the  child  unless  it  was  shown  that 
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the  precocity  of  the  child  gave  to  it  such  understanding  as  to  enable  it  to 
4?xercise  a  reasonable  degree  of  care  for  its  protection  under  the  circuni- 
stiinces,  and  such  proof  was  not  made  in  this  case. 

Wallace  &  Miller  for  appellants. 

Kohn,  Baird  &  Spindle  and  S.  E.  8 loss  for  api)ellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Kear. 

Appellant,  an  infant  aged  alx)ut  six  years,  received  an  injury  by  falling 
from  a  stack  of  lumlxir  piletl  by  appellee  in  a  street  dedicat*»d  and  uswl  as  a 
thoroughfare  in  the  city  of  Louisville. 

The  recovery  was  sought  upon  the  idea  that  api)ellee  was  guilty  of  an 
actionable  wrong  by  placing  his  lumber  upon  a  public  street  without  au- 
thority from  the  municipality,  and  in  a  vicinity  where  children  were  In  the 
habit  of  congregating  in  the  pursuit  of  childish  sport,  In  that  it  was  an 
attractive  and  dangerous  situation  to  such  child;  that  appellee  was  aware 
alike  of  the  danger  and  of  Its  attmctiveness,  and  of  the  fact  that  the  chil- 
dren constantly  resorted  to  it  to  play.  The  jury  was  Instructed  that  appel- 
lant should  not  recover  unless  the  lumber  was  piled  so  negligently  that  by 
reason  thereof  plaintiff  was  Injured,  and  not  then  unless  the  jury  should 
believe  that  plaintiff's  negligence  did  not  contribute  to  the  Injury.  The 
court  Is  of  opinion  that  this  instruction  in  two  particulars  was  erroneous. 
In  the  first  place,  It  does  not  excuse  appellee  for  placing  a  pile  of  lumber  in 
a  public  street  and  leaving  it  there  without  necessity  or  license,  where  small 
children  are  in  the  habit  of  congregating  for  sport,  and  where  the  nature  of 
the  thing  Is  dangerous  to  such  children ;  that  the  lumber  was  not  negligently 
stacked,  Appellee's  liability  rests  not  upon  his  negligence  In  the  manner  of 
stacking  his  lumber  in  the  street  under  the  circumstances  stated,  but  upon 
the  fact  that  he  stacked  it  there  at  all,  where  its  unguarded  situation  became 
an  attractive  and  accessible  object  of  danger  to  ve*y  young  children.  It  was 
actionable  negligence  to  leave  unguarded  such  an  object  of  danger  to  very 
young  children,  situated  as  that  one  was. 

The  instruction  was  further  more  objectionable  in  that  it  submitted  at  all 
the  question  of  appellant's  contributory  negligence  to  the  jury,  as  well  as 
that  it  was  erroneous  in  form,  for  it  is  not  enough  to  constitute  contribu- 
tory negligence  that  the  plaintiff's  negligence  may  have  contributed  to  his 
Injury,  but  it  must  be  such  that  the  injury  would  not  have  occurred  but  for 
his  own  negligence.  Children  of  tender  years  are  presumed  to  be  civilly 
Irresponsible  for  their  acts,  and  are,  therefore,  presumed  to  be  Incapable  of 
negligence,  for  before  one  can  be  negligent  he  must  have  jiidgment  to  ap- 
preciate the  danger  of  the  situation,  and  to  know  how  to  avoid  It.  This 
presumption,  however,  is  not  always  an  irrebuttable  one;  but  before  the 
plea  of  contributory  negligence  will  be  allowe<l  as  against  a  child  of  ap- 
parently tender  yt-ars,  it  must  be  shown  that  the  precocity  of  the  child  gave 
to  it  such  understanding  as  to  enable  it  to  exercise  a  reasonable  degree  of 
care  for  Its  protection  under  the  circumstances.  (East  Tenn.  Coal  Co.  v. 
Harshaw,  16  Ky.  I-rfiw  Rep.,  52«;  South  Covington,  &c..  Railway  Co.  v. 
Herklotz,  104  Ky.,  406. )    This  was  not  shown  In  this  case. 

The  judgment  Is  reversed  and  cause  remanded,  with  directions  to  award 
appellant  a  new  trial  under  proceedings  not  inconsistent  herewith. 
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SULLIVAN  V.  LOUISVILLE  &  NASHVILLE  B.  B.  CO. 

(Filed  May  1,  1908.) 

Railroads— Negligence — The  foreman  of  a  switching  crew  in  appellee*8  yard 
found  a  torpedo  and  as  a  prank  placed  same  in  front  of  one  of  the  driving 
wheels  of  the  locomotive  which  passed  over  it,  exploding  it,  a  fragment  strik- 
ing appellee  on  the  leg,  inflicting  an  injury  fbr  which  an  action  for  damages 
was  instituted  against  appellant.  The  court  gave  a  peremptory  instruction 
to  find  for  defendant,  from  which  this  appeal  is  prosecuted.  Held — That  the 
court  properly  gave  a  pt^remptory  instruction  as  the  appellee  company  was 
not  responsible  for  the  act  of  the  foreman,  as  he  was  not  acting  for  the 
master  in  the  act  he  committed,  but  on  his  ow^n  account  and  for  his  own 
pleasure 

Matt  O'Doherty  for  appellant. 

Helm,  Bruce  &  Helm  and  E.  W.  Hlnes  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  foreman  of  a  switching  crew  in  appellee's  yard  at  Louisville  foimd  a 
torpedo  among  some  rubbish  in  a  tool  box  on  the  switch  engine.  As  a  prank 
he  placed  it  on  the  rail  in  front  of  one  of  the  driving  wheels  of  the  locomo- 
tive, which  passing  over  the  torpedo  exploded  it,  a  fragment  striking  appel- 
lant, a  meml)er  of  the  crew,  and  injuring  his  leg.  It  is  conceded  that  the 
switching  crew  had  no  occasion  to  use  torjxxloes  in  their  work,  and  that  the 
use  of  the  one  causing  the  injury  imiued  was  entirely  without  the  line  of  the 
foreman's  duty.  In  this  suit  by  the  injur^xl  switchman  to  recover  of  the 
nuuister  (appellee)  damages  for  the  injuiy  the  circuit  court  peremptoril3'  in- 
structed the  jury  to  find  for  appellee. 

The  reason  the  master  is  liable  for  the  lict  of  his  servant  at  all  is  bec^iuse 
the  servant  is  acting  in  that  mattt*r  in  the  master's  stetid  and  for  him.  •  Ob- 
viously If  the  ijervaiit  is  not  acting  for  the  master,  he  can  not  l)e  said  to  be 
his  representJitive  in  that  act.  So  if  the  si»rvant  who  is  charged  by  the  mas- 
t.»r  with  the  authority  to  act  in  his  stead  in  a  given  matter,  the  servant* 
action,  or  his  failure  to  act,  as  the  ciise  may  lx»,  is  imputed  to  the  master  as 
if  it  were  his  own.  This  general  doctrine  must  be  too  well  known  to  require 
now  the  citation  of  authority  to  suppoi  t  it.  But  where  the  servant  steps  aside 
from  his  employment,  and  assumes  to  act,  and  does  act,  solely  on  his  own 
account,  in  a  matter  which  the  master  has  no  moi-e  connection  with  than  If 
he  were  the  most  complete  stranger,  it  would  not  be  logical  or  fair  to  make 
the  jnaster  vicariously  suffer  for  it,  for  in  doing  that  act,  the  servant,  so 
calleti,  was  absolutely  his  own  master.  (Cousins  v.  Hannilial,  &c.,  R.  R. 
Co.,  m  Mo.,  672. )  Or,  as  it  was  expresseti  by  Mitchell^  J.,  in  Morier  v.  St. 
Paul,  &c.,  li.  li.  Co.,  31  Minn.,  361,  quoted  with  approval  in  Davis  v. 
Houghtelin,  33  Neb.,  582:  "In  determining  whether  a  particular  act  is  done 
in  the  course  of  the  servant's  employment,  it  is  proper  to  inquire  whether 
the  sei-vant  was  at  the  time  engaged  in  serving  his  master.  If  the  act  be 
done  while  the  servant  is  at  lil3erty  from  the  service,  and  piuvuing  his  own 
ends  exclusively,  the  ma.'-'ter  is  not  responsible.  If  the  servant  was  at  the 
time  the  injury  was  inflicted  acting  for  himself,  and  as  his  own  master  pH> 
teniix)re,  the  master  is  not  liable.     If  the  servant  step  aside  from  hie  mas- 
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ter's  business,  for  hbwever  short  a  time,  to  do  an  act  not  connected  with  such 
business,  the  relation  of  master  and  servant  is  for  the  time  suspended. " 

Jn  Smith  v.  N.  Y.,  &c.,  R.  Co.,  78  Hun.  (N.  Y.),  684,  the  master  was  held 
not  liable  for  the  act  of  its  station  agent  in  placing  a  torpedo  upon  its  rail- 
way track  by  the  agent  for  his  own  amusement,  and  not  for  the  purpose  of 
signaling  a  train,  wlwreby  a  third  person  was  injured.  (Marion  v.  Chicago, 
&o.,  B.  R.  Co.,  IS  N.  W.  Bep.,  415;  Craft  v.  Allison,  4  B.  &  Aid.,  690.) 

This  court  in  Smith  v.  L.  Ss  N.  R.  R.  Co.,  95  Ky.,  Ill,  held  that  where 
the  servant  acts  for  his  master,  and  in  furtherance  of  his  master's  business- 
entrusted  to  him,  the  master  is  liable  for  his  excessive  act,  or  tort;  but  that 
If  the  servant  in  the  act  was  acting  for  himself,  to  gratify  some  personal 
purpose,  and  independent  of  any  duty  to  or  business  of  his  master,  the  latter 
would  not  be  liable.  A  distinction  is  made  where  the  person  injured  is  a 
passenger,  under  the  peculiar  and  high  obligation  of  the  carrier  to  transport 
him  in  safety. 

In  argument  It  1» rather  admitted  that  the  foreman  in  placing  the  torpedo 
on  the  track  was  acting  outside  of  his  employment,  and  for  that  act  appellee 
was  not  responsible;  but  It  Is  argued  for  the  failure  of  the  foreman  to  re- 
move the  torpedo,  which  he  knew  was  on  the  track  and  almost  certain  to 
explode,  and  possibly  do  Injury,  the  master  Is  liable.  AVhlle  the  argument 
is  specious,  its  application  Is  not  practical.  The  act  of  the  foreman  In  plac- 
ing and  leaving  the  torpedo  on  the  track  was  one  continuing  act,  having  In 
view  but  one  object,  namely,  the  explosion  of  the  torpedo,  that  Its  noise 
might  frighten  the  engineer  or  llreman.  It  Is  not  possible  to  segregate  this 
one  continuous  act  so  that  It  could  be  said  that  In  part  of  It  the  servant  waa 
acting  for  himself,  and  In  another  part  he  was  acting  for  his  master.  In 
truth  It  was  concelveil,  set  In  motion  and  consummated  in  furtherance  alone 
of  the  servant's  own  purpose,  entirely  disconnected  from  any  duty  whatever 
imposed  by  his  employment. 

The  case  of  Ry.  Co.  v.  Shield*?,  47  Ohio  St.,  887,  is  relied  on.  In  that  case 
some  trainmen  placed  a  torpedo  on  the  track  In  front  of  a  ix>rtlon  of  their 
train,  Intending  to  frighten  some  hidies  by  Its  explosion  when  the  cars  passed 
over  It.  However,  It  failed  to  explode.  The  tntlnmen  negligently  left  It 
there,  exposed  at  a  place  where  snlall  children  were  In  the  habit  of  passing. 
Later,  a  child  found  it,  was  attmcted  by  Its  appearance,  and  explodeil  It,  to^ 
his  injury.  The  railway  company  was  held  liable,  because  It  was  said  that 
the  servant  (the  conductor  of  the  train)  was  charged  with  safely  keeping  the 
dangerous  Implements  of  tlie  master  committed  to  hid  care  In  the  discharge 
of  the  master's  business.  This  doctrine,  carried  to  Its  full  logical  result, 
would  mean  that  any  Injury  done  l)y  a  servant  with  the  master's  property  in 
the  servant's  care  would  bind  the  master.  As,  for  example,  a  brakeman  on 
a  rallroiid  train  who  would  assault  a  stranger  with  a  coupling  pin  in  use 
about  his  train ;  or,  U  the  flrv^nmn  on  an  engine  should  purposely  and  ma- 
liciously throw  a  lump  of  coal  at.  some  one,  a  stranger  standing  beside  the 
roadway,  and  Injure  him;  or,  If  in  the  case  at  bar,  the  foreman  had  for  fun 
thrown  the  torpedo  at  appellant  and  Injured  him.  The  best  considered  and 
most  numerous  authorities  do  not  draw  the  line  at  whether  the  sei>vant  Is 
using  his  master's  property  when   inflicting  the  injury  In  question,   but 

vol.  24— J  48 
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whether  he  is  then  representing  the  master  in  the  act  and  in  the  scope  of  his 
employment. 
The  judgment  of  the  circuit  court  is  affinned. 


SCHUSTER  V.  BARBER  ASPHALT  PAVING  CO. 

(Filed  May  5,  19(»3-Not  to  be  reported. ) 

Street  improvements— This  is  an  appeal  from  a  judgment  enforcing  a  lien 
under  apportionment  warrants  issued  against  appellant*s  property  for  the 
improTement  of  Baxter  avenue,  under  contracts  made  by  direction  of  the 
council.  Appellant's  property  lies  on  both  sides  of  Baxter  avenue,  and  the 
orclinance  directs  that  the  lien  be  enforced  on  property  192  feet  back  from 
said  avenue.  Appellant  complains  that  the  apportionment  of  cost  was  made 
on  the  wrong  basis.  Held— That  the  basis  of  apportionment  proposed  by 
appellant  would  impose  greater  cost  on  her  than  the  ba«is  alr(*ady  adopted, 
and,  therefore,  the  assessment  will  not  be  disturbed  as  appellant  has  failed 
to  show  that  a  material  benefit  would  result  to  her  from  a  reapportionment 
under  a  different  and  correct  method. 

Ijane  &  Harrison  for  appellant. 

"Wm.  Furlong  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Settle. 

It  appears  from  the  record  in  this  case  that  appellant  owns  land  on  Baxter 
avenue  in  the  city  of  Louisville.  Baxter  avenue  was  formerly  the  Bards- 
town  turnpike  road,  the  territory  on  either  side  of  and  contiguous  to  it  hav- 
ing been  annexed  to  the  city  in  1894,  and  the  turnpike  company  having 
cjnveyetl  the  road  to  the  city,  its  importance  as  a  thoroughfare  necessitated 
its  being  converted  into  a  stixjet,  which  was  accordingly  done  in  1900,  by 
grading,  curbing  and  paving  It  with  asphalt. 

The  work  of  constructing  the  street  in  front  of  appellant's  property  Reems 
to  have  been  done  under  two  separate?  contracts.  The  first  from  Beech  wood 
avenue  to  Midland  avenue,  which  goes  to  about  the  center  of  appellant's 
land,  and  the  second  from  Midland  avenue  to  Farmdale  avenue.  The  entire 
work  appears  to  have  be€>n  done  under  ordinance  duly  enacted  and  approved, 
by  contracts  made  In  pursuance  thereof,  and  by  proper  apportionment  of  th»» 
cDst  of  the  impr<3vement.  In  other  words,  the  petition  and  exhibits  appear 
t )  make  out  a  prima  fade  case  entitling  appellee,  as  the  contractor  in  the 
work  of  constructing  the  street  In  front  of  appellant's  land,  to  enforce  the 
Hen  existing  on  the  wime  for  the  amount  due  it  on  the  work  as  shown  by 
apportionment  warrants  duly  issued  by  the  board  of  public  works.  At  any 
rate,  such  was  the  opinion  of  the  lower  court,  and  consequently  the  judg- 
ment appealed  from  was  rendered  In  this  action  allowing  appellee  the  lien, 
and  adjudging  Its  enforcement  by  a  sale  of  appellant's  land,  or  enough 
thereof  to  pay  the  sum  cont*iined  In  the  apportionment  warrant,  and  the 
costs  of  the  action.  Appellant  objects  to  the  manner  in  which  the  cost  of 
the  improvement  was  apportioned,  and  it  Is  contended  by  her  counsel  that 
l)ecause  a  part  of  the  property  along  the  line  of  the  improved  street  was  de- 
fined into  siiuart»s  the  ordinance  for  that  reason  was  veld,  or  at  any  rate. 
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"<hat  the  apportionment  Is  exoessive  and  erroneous.  This  court  has  repeat- 
edly announced  that  such  an  ordinance  is  not  void,  and  that  a  reappoint- 
ment may  be  made  by  the  court  in  the  event  of  error  on  the  part  of  the 
-^X}unoil  as  to  the  manner  of  the  apportionment  adopted  by  it.  We  And  from 
the  record  that  Baxter  avenue  was  improved  from  Beechwood  avenue  to 
Midland  avenue;  north  of  Baxter  avenue  the  next  principal  street  running 
parallel  with  it  is  East  Broadway,  884  feet  distant  from  Baxter  avenue.  One- 
half  of  this  distance  is  192  feet.  On  the  south  side  of  Baxter  avenue  the 
property  is  not  throughout  its  entire  length  divided  into  squares,  part  of  the 
distance  embracing  appellant's  land  nearly  300  feet  back.  There  is  no  inter- 
vening street  between  Baxter  avenue  and  Von  Borries  avenue. 

The  ordinance  adopted  by  the  general  council  for  the  improvement  fixed 
the  depth  of  the  assessment  at  192  feet  on  each  side  of  Baxter  avenue.  On 
the  north  side  of  Baxter  avenue  19S  feet  is  one-half  the  distance  to  Bast 
Broadway.  Appellant  owns  entirely  through  from  Baxter  avenue  to  Von 
Borries  avenue,  a  distance  of  1,100  feet.  To  go  baclc,  therefore,  half  the  dis- 
tance to  Von  Borries  avenue,  the  full  length  of  the  improvement,  would,  it 
appears,  include  for  assessment  over  660  feet  in  depth  of  appellant's  land  in- 
stead of  the  192  feet  in  depth  with  which  she  has  been  assessed.  If  under 
the  apportionment  as  fixed  she  would  pay  for  the  improvement  of  the  street 
at  fl  per  front  foot,  by  the  other  method  suggested  she  would  be  charged 
99.60  per  front  foot.  But  the  assessment,  as  made,  is  the  same  on  each  side 
of  the  street,  viz. ,  190  feet  in  depth. 

The  square  which  appellant  claims  to  exist  is  bounded  on  the  southerly 
«ide  by  Von  Borries  avenue.  If  so,  it  would  seem  that  it  should  be  treated 
-as  a  public  way  in  appellant's  block,  that  is,  between  Rosewood  and  Bden« 
«ide  avenues,  which  would  constitute  a  block  from  Baxter  avenue  to  Von 
Berries  avenue  1,100  feet  deep,  through  the  whole  of  which  appellant's  lot 
would  extent.  It  appears,  however,  from  the  record,  that  the  general  coun- 
cil of  the  city  of  Louisville  had  not  accepted  the  dedication  of  Von  Borries 
avenue  as  a  public  street  at  the  time  of  the  passage  of  the  ordinance  for  the 
Improvement  of  Baxter  avenue,  or  at  the  date  of  maldng  the  assessment  for 
that  improvement,  and  it  could  not  have  become  a  public  street  without 
8U0h  acceptance.  (Acts  1902,  page  172.  )  We  are  of  opinion  that  the  cost  to 
appellant  under  the  appointment  made  is  less  than  ^tt  would  have  been 
under  the  plan  contended  for  by  her. 

This  court  has  repeatedly  held  that  it  will  not  disturb  an  assessment  made 
by  apportionment  for  the  construction  of  a  street  unless  it  is  shown  tlmt  a 
material  benefit  would  result  to  the  property  owner  from  a  reapportion- 
ment under  a  different  and  correct  method.  (Barret  v.  Falls  City  Art. 
Stone  Co.,  21  Ky.  Law  Rep.,  670;  Levi  v.  Coyne,  22  Ky.  Law  Rep.,  492.) 
But  the  most  recent  declarations  from  this  court  of  this  doctrine  may  bo 
found  in  Barber  Asphalt  Paving  Co.  v.  Gaar,  &c. ,  ante,  2227,  opinion  deliv« 
erdd  April  22,  19u3,  and  Zender,  &c.  v.  Barber  Asphalt  Co.,  ante,  22. 9| 
opinion  of  April  28,  1908. 

Other  matters  of  resistance  to  the  apportionment  in  this  case,  besides  those 
herein  discussed,  are  urged  in  the  brief  of  counsel  for  appellant,  but  as  they 
aeem  to  have  been  expressly  waived  of  record,  they  will  not  be  considered. 

We  regard  the  grounds  urged  as  insufficient  to  authorize  a  reversal,  and 
the  judgment  of  the  lower  court  is  affirmed. 
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SNYDER,  &c.  V.  BARBER  ASPHALT  PAVIXG  Ca 

(Filed  May  5, 190&-Not  to  be  reported.) 

Street  improvement— This  is  an  action  against  appellants  to  enforce  a  Hen* 
against  their  property  tinder  an  apportionment  warrant  for  street  imiiroTe- 
ment.  The  defense  is  made  that  the  territory  oontignous  to  the  property 
was  defined  by  streets  and  squares,  and  that  the  assessment  was  nneqnal 
and  unfair.  Held— That  the  rule  has  been  adopted  by  this  court  to  the  effeot 
that  it  is  incumbent  on  persons  complaining  of  such  assessment  to  show  that 
the  method  they  propose  would  have  lessened  the  cost  to  him,  or  would  have- 
been  beneficial  to  him  In  any  respect.  Appellants  have  not  shown  a  better- 
method  of  assessment  than  was  adopted. 

Lane  &  Harrison  for  appellants. 

William  Furlong  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  divlpion. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  Hth  day  of  March,  1901,  the  appellee  filed  its  petition  in  the  Jeffer- 
son Circuit  Court,  Chancery  diviaicn,  against  appellants,  seeking  to  enforce 
liens  on  appellants'  property,  situated  on  and  adjacent  to  Baxter  avenue,  ift 
the  city  of  Louisville,  Ky.  Appellee  claimed  the  liens  existed  for  the  pay- 
ment to  it  of  certain  sums  wante<d  for  the  original  construction  and  Improve- 
ment of  the  avenue,  by  grading,  curbing,  and  paving  with  ast^alt ;  that  the 
work  was  performed  under  contract  with  the  city,  and  after  the  council  had 
duly  passed  an  ordinance,  directing  the  improvement  to  be  made  and  alleg- 
ing in  detail  the  steps  taken  by  the  board  of  public  works,  th9  city  ooancll> 
and  all  other  matters  pertaining  to  the  letting  of  the  contract-,  and  the  ap- 
portionment of  the  cost  to  the  owners  of  the  property  along  the  avenue.  The 
appellants  by  their  answer  controverted  appellee's  petition,  but  It  will  not 
be  necessary  to  notice  any  defense  made  by  them,  except  the  one  made  in 
the  third  paragraph  of  their  answer,  for  the  reason  that  the  partt<^K  made  an 
agreement,  which  is  copied  in  the  record,  as  follows:  '*On  this  appeal  the  de« 
fendants,  H.  R.  f^nyder  and  Tom  Zehender,  rely  solely  on  the  defense  set  up 
in  the  third  piiragi^ph  of  the  answer  of  H.  R.  Snyder,  filed  May  11,  1901> 
and  all  other  defense.s  are  expressly  waived." 

In  the  petition  it  was  also  alleged  that  the  improvefment  was  t^e  original 
construction  of  the  avenue;  that  the  territory  contiguous  to  the  avenue,, 
where  the  improvement  was  made,  was  not  defined  Into  squares  by  principal 
streets ;  that  the  ordinance  fixed  the  depth,  190  feet,  on  both  sides  fronting 
the  improvement,  to  be  assessed  for  the  cost  of  making  the  same,  according 
to  the  number  of  square  feet  owned  by  the  parties,  respectively,  within  the 
depth  fixed  by  the  ordinance.  The  appellants  by  the  third  paragraph  of 
their  answer  denied  these  allegations,  and  averred  that  the  territory  contigu- 
ous to  Baxter  avenue,  and  upon  each  side  thereof,  and  throughout  the  entire 
langth  of  the  way  improved,  was  defined  into  squares  by  principal  streets, 
and  that  the  apportionment  of  the  costs  of  the  improvement  aa  fixed  hy  the 
ordinance  was  void,  and  that  the  costs  should  have  been  apportioned  to  the 
owners  of  the  lots  in  each  fourth  of  a  sqimre,  according  to  the  number  of 
feet  owned  by  them  respectively,  and  also  alleged  that  by  reason  of  this- 
error  in  assessment  their  part  of  the  cost  was  increased  by  at  least  40  per 
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^>6nt.  This  was  oontroverted  by  appellee,  and  proof  was  taken  and  a  trial 
waf  had,  and  the  court  adjudged  that  the  amounts  as  apportioned  and  assessed 
^ex^  a  lien  on  the  property  of  appellants,  from  whioh  judgment  they  have 
-appealed* 

Upon  examination  of  the  record  we  find  it  to  be  a  doubtful  question  as  to 
"Whether  or  not  the  territoiy  contiguous  to  Baxter  avenue,  in  the  meaning  of 
the  statute,  was  defined  into  squares  by  principal  streets,  but  if  it  was  so  de- 
fined the  appellants  failed  to  prove  that  an  assessment  and  apportionment  on 
this  basis  would  have  lessened  the  cost  to  them,  or  either  of  them,  or  would 
have  been  beneficial  to  them  in  any  respect,  and  under  repeated  decisions  of 
this  court  this  failure  is  fatal  to  their  cause.  In  the  case  of  McHenry 
^.  Selvage,  &c.,  09  Ky.,  286,  the  court  in  discussing  this  question  said: 
*' While  the  reoord  does  not  show  clearly  the  situation  of  the  property  in  this 
Tesp6Gty  the  exhibits,  maps,  etc, seem  to  show  no  such  division  Into  squares; 
but  if  it  were  otherwise,  it  does  not  appear  that,  under  a  difiPerent  method 
•of  apportionment,  the  appellant  would  be  requested  to  pay  less  than  under 
the  method  adopted. ' ' 

In  case  of  JBarrett  v.  Artificial  Stone  Co. ,  21  Ky.  Law  Rep.  ,671,  the  court 
«aid:  ''It  is  well  settled  that  a  reversal  will  not  be  had  for  this  reason  unless 
4t  affirmatively  appears  that  appellant  was  in  fact  prejudiced  by  the  appor- 
tionment." 

In  the  same  book,  page  1770,  the  court  said:  "The  rule  is  well  settled  that 
In  order  to  entitle  the  party  complaining  of  an  apportionment  to  relief  In 
•^sases  of  this  character  he  nmst  show  that,  under  the  proper  method  of  ap- 
I)ortionment,  he  would  be  required  to  pay  less  than  under  the  method 
•adopted." 

This  rule  has  been  followed  by  this  court  in  several  recent  cases,  and  in 
the  case  of  Schuster  v.  Barber  Asphalt  Paving  Go. ,  ante,  9846,  this  day  de« 
olded,  the  same  opinion  is  expressed. 

Wherefore)  the  judgment  of  the  lower  court  is  affirmed. 


WHITK  V.  COMMONWEALTH. 

(Filed  May  5,  1908.) 

Criminal  law— Sodomy— This  appeal  is  prosecuted  from  a  conviction  under 
■4U1  indictment  for  sodomy,  and  appellant  complains,  first,  because  the  testi- 
mony did  not  establish  the  guilt  of  the  accused;  and,  second,  because  the 
•court  erred  in  not  pointing  out  and  advising  the  jury  as  to  the  specific  acts 
that  constitute  the  offense.  Held — That  the  instructions  given  follow  the 
language  of  the  indictment,  and  are  sufficiently  specific.  Every  person  of 
ordinary  intelligence  understands  what  in  meant  by  a  charge  of  sodomy,  and 
'there  was  sufficient  evidence  to  sustain  the  conviction.  It  was  not  error  in 
4he  court  failing  to  give  an  instruction  covering  the  offense  of  assault  and 
tettery  as  no  such  offense  is  charged  in  the  indictment,  except  as  a  part  of 
ills  assault  to  commit  the  crime  of  sodomy. 

M.  Bamett  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 
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opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant  was  convicted  of  the  crime  of  sodomy,  and  his  punishAent 
fixed  at  two  years'  confinement  in  the  penitentiary.  We  are  asked  uponthlft 
appeal  to  reverse  the  judgment  rendered  pursuant  thereto  on  two  gix>nndB^ 
First,  because  the  testimony  did  not  establish  the  guilt  of  the  accused;  and, 
second,  because  the  court  erred  in  not  pointing  out  and  advising  the  juzy 
as  to  the  specific  acts  that  constitute  the  offense. 

Every  person  of  ordinary  intelligence  understands  what  Is  meant  by  a 
charge  of  sodomy,  and  the  instructions  given  in  this  case  follow  the  lan- 
guage of  the  Indictment,  and  are,  we  think,  sufficiently  specific.  It  is  also 
insisted  that  the  court  erred  in  failing  to  give  instructions  covering  the  law 
of  assault  and  battery.  No  assault  and  battery  is  charged  against  the  de- 
fendant except  as  a  part  of  his  assault  to  commit  the  crime  of  sodomy.  ThUt 
is  the  offense  sought  to  be  punished,  and  we  think  the  court  did  not. err  in 
failing  to  instruct  the  jury  for  any  other  offense.  It  is  also  Insisted  that 
emission  is  necessary  to  the  consummation  of  the  offense  of  sodomy,  and 
that  as  the  proof  |wholly  failed  on  this  point,  the  jury  should  have  been 
directed  to  find  the  defendant  not  guilty.  The  decisions  on  this  point  havfr 
not  been  imifonu,  but  the  drift  of  the  latter  decisions,  in  both  the  English 
and  American  courts,  Is  to  hold  that  nothing  more  than  re's  in  re,  without 
regard  to  the  extent  of  the  penetration  or  emission,  is  all  that  is  required. 
(Bishop's  New  Criminal  Law,  v^me  2,  section  1187. ) 

Finding  no  error  in  the  record  the  judgment  Is  affirmed. 


CHINN'S  ADM'X  v.  CHESAPEAKE  &  OHIO  BY.  CO..  &e. 

(Filed  May  6,  190a-Not  to  be  reported, ) 

Bailroads— Contributory  negligence — In  this  action  to  recover  damagps  for 
injuries  to  a  trespasser  in  the  yards  of  appellee  the  oourt  properly  gwre  to 
the  jury  a  peremptory  instruction  to  find  for  defendant  as  the  Injuiy  resulted 
from  the  contributory  negligence  of  deceased  in  stepping  in  the  way  of  the 
engine. 

W.  T.  Cole  and  A.  E.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthlngton  for  appellees. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

Appellant,  as  plaintiff  In  the  court  below,  sought  iii  this  action  to  recover 
damages  of  the  defendant  fur  the  death  of  her  husband,  which  she  charge* 
was  due  to  the  negligence  of  defendant's  employes  in  running  an  engine 
against  him  in  their  switch  yard  near  the  village  of  Russell,  in  Qreennp 
county.  The  lower  court  at  the  conclusion  of  plaintiff's  evidence  instructed 
the  jury  to  find  for  the  defendant,  which  was  dona  The  only  question  pre- 
sented on  this  appeal  is  whether  there  was  evidence  conducing  to  show  any 
legal  liability  on  the  part  of  appellees  for  the  injury  complained  of. 

The  testimony  conduces  to  show  that  the  defendant  railway  company 
maintained  a  switch  yard  outside  of  the  corporate  limits  of  the  town  at 
Russell,  which  runs  parallel  with  a  public  road  for  abont  a  mile,  and  which 
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is  separated  from  it  by  a  wire  fence ;  that  frequently  when  the  county  road 
is  very  muddy  persons  travel  through  the  switch  yard  between  the  main 
railroad  track  and  this  fence.  It  also  appears  that  unauthorized  persons  fre- 
quently passed  through  and  across  the  switch  yard.  On  the  morning  of  Oc- 
tober 30,  1901,  just  prior  to  the  accident,  plaintiff's  intestate,  Thos.  W. 
Chinn.  was  standing  between  two  of  the  tracks  in  the  yard,  which  were 
eight  feet  seven  inches  apart,  with  a  wheel  barrow,  which  he  had  taken  into 
the  yard  without  permission  from  the  railroad  authorities  for  the  purpose  of 
picking  up  coal  which  had  fallen  off  of  cars  loaded  with  coal.  A  freight 
train,  composed  of  about  iorty  cars,  was  moving  slowly  to  the  West  on  the 
track  north  of  him,  and  he  appeared  to  be  looking  at  the  wheels  of  the  cars 
as  they  passed.  Just  before  the  last  of  this  train  passed  him,  a  yard  engine, 
with  eight  or  ten  loaded  coal  cars,  going  east  on  the  track  south  of  him,  ap- 
proached. This  engine  was  ringing  her  bell,  and  had  blown  her  whistle 
about  seventy  yards  before  It  got  opposite  to  the  point  where  decedent  was 
standing.  J.  H.  Stephens,  the' fireman  on  this  locomotive,  who  was  intro- 
duced as  a  witness,  for  the  plaintiff,  testified  **that  the'decedent  was  stand- 
ing with  his  wheelbarrow  alx)ut  middle  ways  between  the  two  tracks,  with 
his  back  to  the  triick  on  which  the  switch  engine  was  moving ;  and  that  he 
stiw  that  iie  was  not  noticing  the  approach  of  the  switch  engine,  and  that  he 
thought  he  might  step  back  wards,,  and  that  as  they  were  within  four  or  five 
feet  of  him  he  called  to  him  to  lookout;  that  just  at  that  moment  he  stepped 
backward  against  the  side  of  the  passing  locomotive  and  was  struck  by  it 
and  knocked  down. ' ' 

There  Is  substantially  no  variation  from  this  testimony  as  to  how  the  acci- 
dent occurred.  The  engineer  operating  the  locomotive,  who  was  also  intro- 
ducetl  as  a  witness  by  the  plaintiff,  testified  that  he  saw  the  dcxjeased  and 
others  standing  l.etween  the  tracks  for  about  one  hundred  yards  before  he 
was  struck,  but  that  he  was  in  no  danger  if  he  had  remained  in  this  posi- 
tion; that  the  locomotive  was  going  at  the  rate  of  six  or  seven  miles  an  hour, 
and  that  it  was  Impossible  to  have  stopped  the  train  after  the  fireman  called 
to  the  decedent  to  look  out.  It  seems  to  us  that  there  can  be  no  room  for  a 
difference  of  judicial  opinion  under  this  state  of  fact  as  to  the  cause  of  the 
accident,  or  that  it  was  due  to  the  contributory  negligence  of  the  decedent. 
A  railroad  company  is  entitled  to  the  unobstructetl  use  of  their  private 
switch  yards,  and  is  under  no  obligations  in  moving  its  engines  and  trains 
to  take  special  precautions  or  give  special  warning  to  avoid  injuring  any 
unauthorized  person  who  may,  for  his  own  purpose  or  convenience,  go  therein, 
until  the  presence  of  such  person  in  a  situation  of  danger  has  been  discov- 
ered. (Thompson  on  Negligence,  2d  edition,  section  1760;  McDermott,  By, 
&c.  V.  Central  R.  R.  Co.,  16  Ky.  Law  Rep.,  432;  Ky.  Centnil  R.  R.  Co.  v. 
Castino's  Adm*r,  88  Ky.,  182;  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  17  Ky. 
Law  Rep. ,  145.  ) 

Aft-er  a  careful  consideration  of  the  testimony  in  this  case,  and  the  able 
brief  flletl  by  iMuinsel  for  apiiellant,  we  have  rt»ached  the  conclusion  that  the 
trial  court  did  not  err  In  directing  the  jury  to  find  a  verdict  for  the  defendant. 

Judgment  afflrmiHl. 
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COMMONWEALTH  v.  BARNEY. 

(Filed  May  5,  1903.  > 

Criminal  law— Fraudulent  disposition  of  property— ConBtitutlonal  law- 
Appellee  was  indicted  under  the  act  of  March  21,  1908,  for  fraudulently  dis- 
posing of  the  property  of  another,  and  a  demurrer  was  sustained  to  the  in- 
dictment and  the  indictment  dismissed.  The  constitutionality  of  that  statute 
is  involved  on  this  appeal.  It  is  contended  that  said  act  violates  section  51 
of  the  Constitution,  which  requires  that  an  act  shall  relate  to  but  one  subject, 
and  that  shall  be  expressed  in  its  title.  The  title  of  the  act  is  an  act  to 
make  it  unlawful  for  a  i)erson  to  fraudulently  dispose  of  the  property  of 
another  and  to  provide  a  punishment  therefor.  The  body  of  the  act  does  not 
contain  the  word  "fraudulently,"  but  provides  a  penalty  against  all  persons 
who  shall  sell,  dispose  of  or  convert  to  their  own  use,  or  the  use  of  another, 
property  without  the  consent  of  the  owner.  Th«  proper  rule  of  construction 
is  that  the  constitutionality  of  the  act  must  be  sustained  if  possible,  and, 
therefore.  In  cases  of  doubtful  terms  or  meaning,  that  construction  will  be 
applied  which  upholds  the  act  if  such  can  be  done  without  doing  violence  to 
the  manifest  legislative  purpose.  The  title  is  now  an  essential  part  of  the 
act,  and  is,  therefore,  not  only  useful  in  affording  a  fair  index  of  the  leg- 
islative intent  in  case  of  ambiguity  in  the  context,  but  it  must  be  read  in 
connection  with  the  remainder  of  the  oct  as  a  part  of  it  In  determining 
what  is  the  law.  If  the  enacting  clause  goes  beyond  the  title,  only  that  part 
that  Is  in  harmony  with  it,  and  that  is  fairly  embraced  by  it,  can  stand. 
The  legislature  intended  to  include  in  the  acts  inhibited  those  only  that 
were  intentionally  fraudulent,  and  the  act  Is  not  in  violation  of  section  51 
of  the  Constitution.  It  was  the  purpose  of  the  legislature  in  the  enactment 
of  this  statute  to  include  in  the  statutes  against  embezzlements  that  class  of 
persons  in  possession  of  another's  property  by  reason  of  some  fiducial  relation 
hitherto  held  to  be  not  embraced  by  the  existing  laws.  The  indictment  was 
defective.  It  should  have  shown  the  relation  in  which  the  accused  stood 
to  the  person  whose  property  he  is  charged  with  having  fraudulently  con- 
verted. 

C.  J.  Pratt  and  M.  B.  Todd  for  appellant. 

Kohn,  Baird  &  Spindle  and  Bingham  &  Davis  for  appellee. 

Appeal  from  ifefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  appeal  involves  the  constitutionality  of  the  act  of  March  91,  1902, 
fixing  a  penalty  for  one's  fraudulently  converting  or  disposing  of  the  prop- 
erty of  another  without  the  owner's  consent.  It  also  involves  the  sufBclency 
of  an  indictment  drawn  under  the  act. 

The  proposition  la  argued  that  there  is  a  variance  between  the  title  and  the 
body  of  the  act;  that  the  title  does  not  express  the  subject  of  the  statute,  and 
is,  therefore,  violative  of  section  51  of  the  Constitution,  which  provides  that 
*'no  law  enacted  by  the  general  assembly  shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title. ' ' 

The  act  under  consideration  is  as  follows:  ''An  act  to  make  it  unlawful 

« 

for  a  person  to  fraudulently  dispose  of  the  property  of  another,  and  to  pro- 
vide a  punishment  therefor. 

"Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky : 


OOMMONWEALTH  V.  BABNET.  2353 

''Section  1.  That  any  person  who  shall  sell,  dispose  of  or  convert  to  his  or 
her  own  use,  or  the  use  of  another,  any  money,  property  or  other  thing  of 
Talue  without  the  consent  of  the  owner  thereof,  shall  be  punished  by  con- 
finement in  the  penitentiary  for  not  less  than  one  nor  more  than  flye  years, 
If  the  money,  property,  or  other  thing  of  value  so  sold,  disposed  of  or  con- 
verted to  his  or  her  own  use  be  of  the  value  of  130  or  more;  or  be  confined 
in  the  county  jail  for  not  less  than  one  nor  more  than  twelve  months  if  the 
value  be  less  than  $20. ' ' 

It  will  be  observed  that  the  wortl  "fraudulently"  is  used  in  the  title,  but 
nowhere  in  the  enacting  clause  of  the  bill  is  reference  made  to  intent  or 
purpose  of  the  wrongdoer.  From  this  it  is  argued  by  appellee  that  the  legis- 
Jature  has  attempted  to  create  the  offense  and  fix  a  penalty  for  one's  dispos- 
ing of  another's  property,  or  converting  it,  without  the  owner's  consent; 
that  such  an  act  is  far  l)eyond  the  scope  of  the  title,  which  restricts  within 
much  narrower  bounds  the  class  of  acts  prescribed  by  the  bill.  The  title 
■and  the  body  of  the  statute  not  l)eing  in  accord,  it  is  argued  that  the  act  is, 
therefore,  unconstitutional.  The  contention  of  the  attorney -general  is  that 
the  Ixxiy  of  the  act  alone  controls;  that  it  is  fairly  stated  in  the  title,  and 
that  it  was  within  .the  power  of  the  legislature  to  make  the  simple  transfer 
■or  conversion  of  another'sproperty  by  one  not  the  owner,  without  the  latter's 
consent,  an  unlawful  act,  and  to  provide  a  penalty. 

Formerly  the  titles  of  legislative  acts  were  not  reganled  as  any  part  of 
them,     (Attorney -General  v.  Weymouth,  1  Amb.,  20;  Hadden  v.  The  Collec- 
tor, 5  Wall.,  107.)    At  that  time  acts  of  parliament  were  given  their  title  by 
the  speaker,  or  by  the  clerk.      The  courts  then  disregarded  the  title,  as 
affording  no   index  of  the  intention  of  the  law-making  body,  for  the  very 
:gocd  reason  that  that  body  had  nothing  to  do  with  the  selection  of  the  title. 
To   prevent  certain  abuses  of  legislation   by  the  use  of  misleading   titles 
many  of  the  States  now  have  constitutional  provisions  identicfil,  or  quite 
similar,  to  ours.    Section  51).     So  that  the  matter  of  selecting  an  expressive 
and  accurate  title  is  committed  directly  to  the  legislature,  and   its  being 
fairly  expressive  of  the  context  of  the  bill  is  an  imperative  condition  to  the 
validity  of  the  act.     It  is  essentially  a  part  of  the  act,  not  only  because  it 
has  been  selected  and  adopted  by  the  legislature  as  one  of  the  tests  of  their 
meaning  as  expressed  in  the  bill,  but  because  the  Constitution  has  made  it 
a  part,  and  the  controlling  part,  of  the  law  to  which  it  applies.     It  is,  there- 
fore, not  only  useful  in  affording  a  fair  index  of  the  legislative  intent,  in 
•cose  of  ambiguity  in  the  context,  but  it  must  be  read  in  connection  with  the 
remainder  of  the  act,  as  a  part  of  it,  in  detennining  what  is  the  law.     If  the 
enacting  clause  of  the  act  goes  beyond  the  title,  only  that  part  that  Is  in 
Jiannony  with   it,  and  that  is  fairly  embraced  by  it,  can  stand.     (Cooley's 
Constitutional  Limitations,  170-181;  Endlich  Interpretation  of  Statutes,  sec- 
tion 59;  Southerland  Statutory  Constructions,  section  210.) 

The  constitutionality  of  the  act  must  be  sustained,  if  possible,  and,  there- 
fore, in  cases  of  doubtful  terms  or  meaning,  that  construction  will  be  applied 
which  upholds  the  act,  if  such  can  be  done  without  doing  violence  to  the 
manifest  legislative  purpose.  This  Is  an  additional  reason  why  the  lan- 
guage, and  the  whole  of  it,  must  be  read  in  connection,  including  the  title 
of  the  bill. 
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That  the  enacting  clause  of  this  statute  meant  to  deal  only  with  fraudu- 
lent or  wicked  conversions  of  another's  property  without  his  consent  we 
And  abundant  grounds  to  sustain,  even  outside  of  the  expression  in  the  title. 
To  apply  the  tenus  of  the  act  literally  would  be  so  far-reaching  that  quite- 
frequent  injustice  and  absurdity  would  result.  This  compels  the  rejection 
of  that  construction.  It  is  argued  for  the  Commonwealth  that  motive  or 
intent,  not  being  provided  for  in  the  act,  are  not  essential ;  that  many  act» 
are  made  unlawful  by  legislative  enactment,  without  regard  to  the  actor's- 
intent.  But  that  statement  must  be  considered  subject  to  its  qualifications. 
(Bishop's  New  Criminal  Law,  section  291b.) 

While  in  civil  actions  the  quo  animo  with  which  a  thing  is  done  may  some- 
times he  immaterial,  we  apprehend  that  generally  in  legal,  as  always  in 
moral,  contemplation  crime  proceeds  alone  from  a  wicked  mind.  For  this 
reason  acts  of  lunatics,  idiots  and  young  children,  and  of  those  acting  under 
duress,  or  under  mistake  of  fact,  are  held  to  be  not  criminal.  (Bishop's 
New  Crim.  Ltiw,  sections  287-290. ) 

Although  some  acts  are  made  unlawful  apparently  without  regard  to  the 
intent  of  the  pt^rjx^trator,  a  construction  that  would  make  a  man  guilty  re- 
gardless of  the  question  of  intent  is  not  to  be  preferred.  (Bradley  v.  Peo- 
ple, 8  Col. ,  699. ) 

A  few  illustrations  taken  from  every  day  occurrences  will  serve  to  farther 
prove  that  the  legislature  had  in  mind  a  fraudulent  act  as  the  one  oonisci-. 
tuting  the  evil  to  be  remedied  by  the  statute  under  examination.  A  sheriff 
or  tax  collector  who  distrains  the  goods  of  a  delinquent  debtor  or  taxpayer 
*' disposes  of  the  goods  of  another  without  the  consent  of  the  owner,"  in  fact. 
One  who  carelessly,  a;id  without  criminal  intent,  commingles  the  property 
of  another  with  his  own  and  then  sells  it,  would  be  converting  or  disposing 
of  the  projjerty  of  another  without  his  ct^nsent,  and  would  be  civilly  liable 
to  the  owner  therefor.     (Reed  v.  King,  11  Ky.  Law  Kep.,  96,  616. ) 

A  common .  carrier  who  wrongfully  withholds  goods  delivered  to  hlni  for 
transportation  is  liable  to  the  owner  as  for  a  conversion^  without  regard  to  hi* 
good  fdith  in  acting  upon  the  grounds  of  his  belief.  (L.  &  N.  R.  R.  Co.  v. 
Lawson,  88  Ky. ,  496.  ) 

The  plaintiff  in  directing  the  service  of  an  execution  or  attachment,  or  the 
officer  handling  it,  who  levies  the  writ  upon  the  goods  of  a  stranger  to  the 
writ,  or  levies  uix)n  an  excessive  quantity,  however  honest  in  belief  is  their 
mistake,  are  liable  to  the  true  owner  as  for  a  conversion.  (Hall  v.  Ames,  2 
Mon.,  143;  Hill  v.  l^gland,  24  Ky,  Law  Rep.,  1058;  Arnold  v.  Fowler,  94 
Md.,  497,  89  Am,  fc?t.  Rep.,  444.) 

Without  further  multiplying  Instancep,  we  may  add  that  any  conversion 
that  would  8upiH)rt  an  ac^tion  of  trover,  or  detinue,  would,  under  the  strict 
construction  contended  for,  make  a  crime  of  many  an  act  innocent  enough 
maybe  in  int4»nt:  for,  aiys  Biglow  in  Leading  Cases  on  Tort,  428:  **It  may 
Ix*  lAld  down,  as  a  general  principle,  that  the  assertion  of  a  title  to,  or  an 
act  of  dominion  over,  i)erKonal  property,  ln(x)nsistent  with  the  right  of  the 
owner,  is  a  conversion." 

We,  thtrefore,  conclude  that  the  l(gl.*-'latiire  intended  to  include  in  the  acta 
inhibited  th<:s<»  only  that  woiv  intvntitmally  fraudulent.  It  then  follows 
that  the  act  thus  nKid  is  not  violative  of  section  51  of  the  Constitution. 
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The  draughtsman  of  the  indictment  in  this  case  proceeded  upon  the  theory 
above  oirtllned  and  mntalned.  The  indictment  reads:  *'The  grand  jurors  of 
the  county  of  Jefferson,  in  the  name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky,  accuse  Charles  Barney  of  the  crime  of  unlawfully, 
fraudulently  and  feloniously  converting  to  his  own  use  money  of  value,  the 
property  of  another,  without  the  consent  of  the  owner  thereof,  committed  in 
manner  and  form  as  follows,  to  wit :  The  said  Charles  Barney,  in  the  said 

county  of  Jefferson,  on  the day  of  July,  1903,  and  before  the  finding  of 

this  Indictment,  unlawfully,  fraudulently,  feloniously,  and  without  the  con- 
sent of  Emma  Black,  did  convert  to  his  own  use  i42  in  good  and  lawful 
money  of  the  United  States,  of  the  value  of  |4S,  a  further  description  of 
which  is  to  the  grand  Jurors  unknown  the  i)er8onal  property  of  said  Emma 
Black,  with  the  fraudulent  and  felonious  intent  then  and  there  to  per- 
manently deprive  the  said  Emma  Black  of  her  property  therein,  contrary  U> 
the  form  of  the  statute,  etc. ' ' 

The  circuit  court  sustained  a  demurrer  to  the  indictment,  and  the  Com- 
monwealth, by  the  attorney-general,  has  appealed,  to  procure  a  construc- 
tion by  this  court  of  the  statute.  Even  as  read  in  entire  harmony  with  its 
title,  the  terms  of  this  statute  are  very  general,  and  if  liberally  construed 
and  literally  applied  would  be  most  comprehensive  and  far-reaching. 

It  is  true  that  which  is  plain  needs  no  interpretation.  At  first  reading 
this  statute  may  appear  plain  enough.  But  it  must  be  studied,  because  prac- 
tically it  must  be  applied  in  connection  with  other  statutes  of  this  State. 
All  criminal  laws  are  necessarily  enacted  to  remedy  some  evil  existing  or 
anticipated.  Such  was  the  situation  which  the  legislature  had  in  mind,  that 
it  must  be  deemed  to  have  taken  a  comprehensive  survey  not  alone  of  the 
hurtful  thing  to  be  corrected,  but  of  the  laws  already  in  force  tending  to, 
but  which  had  not  fully  served,  that  end.  The  fraudulent  conversion  or  dis- 
posal of  the  property  of  another  without  his  consent  goes  over  a  wide  range- 
of  criminal  and  civil  law.  In  venturing  a  partial  definition  of  fraud,  Whar- 
ton's Crlm.  Law,  section  124,  says:  "The  task  often  pronounced  to  be  impos- 
sible, of  exhaustively  defining  fraud,  will  not  be  here  attempted.  It  is 
enough  to  say  that  fraud,  in  a  general  sense,  is  the  deceitful,  unlawful  ap- 
propriation of  the  property  of  another,  and  a  fraudulent  Intent  is  the  intent 
to  effect  such  appropriation. ' ' 

The  statutes  against  robbery,  larceny  in  its  two  grades,  horse  stealing  and 
hog  stealing,  and  the  statute  against  obtaining  property  under  false  pre- 
tense, and  other  similar  statu  ten,  seem  to  amply  cover  the  range  of  one's 
converting  the  property  of  another  without  the  consent  of  the  owner,  where 
the  wrongdoer  is  not  in  the  lawful  possession  of  the  property.  But  it  was 
early  held  that  clerks,  servants,  bailees  generally,  and  particularly  officers 
and  servants  of  corporations,  who  were  in  the  rightful  possession  of  their 
master's  or  bailor's  property,  were  held  not  liable  criminally  for  its  con- 
version. To  renietly  this  defect  in  the  statutory  and  cohmion  law  there  was 
enacted  in  England,  and  in  most  of  the  States  of  this  country,  the  statutes 
against  embezzlement,  an  offense  unknown  to  the  common  law.  In  Ken- 
tucky the  legislation  covering  this  subject  has  been  enacted  in  piecemeaU 
and  has  fallen  short  of  the  general  policy  elsewhere  prevailing.  For  exam- 
ple, we  have  the  statute  known  as  the  embezzlement  statute  (section  1202,. 
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Kentucky  Statutes),  against  the  fraudulent  misappropriation  by  cffloers 
agents,  or  clerks  of  banks  and  incorporated  companies,  of  the  goods 
cr  funds  of  the  bank,  or  the  corporation  placed  in  their  charge,  or  the 
property  of  another  in  their  possession  for  such  master.  Section  1908 
provides  a  penalty  against  fraudulent  misappropriation  by  porters  and  other 
-servants  of  common  carriers;  section  1205  is  against  the  custodian  of  public 
bonds,  etc. ,  belonging  to  the  State,  or  any  county  or  other  municipality 
therein;  and  section  2177  is  applicable  to  innkeepers  for  similar  offenses 
against  the  property  of  their  guests. 

But  until  the  enactment  of  the  statute  now  being  considered  clerks  and 
servants  of  individuals  not  bankers,  and  not  incoriwrated,  and  bailees,  and 
others  who  had  come  into  possession  of  property  rightfully,  and  by  reason  of 
some  confidence  or  trust  reposed  in  them  by  the  owner,  and  who  subse- 
quently fraudulently  converted  it,  were  held  in  this  State  to  be  guilty  only 
of  breaches  of  trust — not  punishable  criminally.  (Shelburn  v.  Common- 
wealth, 85  Ky.,  173;  Clark  v.  Commonwealth,  16  Ky.  Law  Rep.,  703;  Com- 
monwealth V.  Bull,  5  Ky.  Law  Rep.,  605;  Snapp  v.  Commonwealth,  82  Ky., 
173;  Fairleigh  v.  Commonwealth,  5  Ky.  Law  Rep.,  864;  Lee  v.  Common- 
wealth, 8  Ky.  Law  Rep.,  58;  Barclay  v.  Breckinridge,  4  Met.,  875.) 

This  was  a  patent  defect  in  the  criminal  laws  of  the  State.  The  legisla- 
ture nmst  have  had  it  in  mind  most  prominently,  if  not  exclusively,  in  pass- 
ing this  bill.  If  the  construction  be  given  to  the  statute  that  it  included  all 
fraudulent  conversions,  whether  or  not  done  by  those  in  some  relation  of  trust 
to  the  owner,  it  would  be  made  to  embntce  not  only  those  classes  already 
^deqiuitely  provided  for  by  the  sections  above  alluded  to,  in  which,  in  several 
instances,  penalties  different  from  those  imposed  by  this  statute  are  provided, 
but  it  would  include  a  class  of  cases  which  we  are  slow  to  believe  was  within 
the  legislative  purpose.  Numerous  instances  of  this  class  may  readily  oocor 
to  the  mind.  The  term  "fraud'*  Is  so  elastic  and  comprehensive,  so  difficult 
•of  being  even  defined  by  the  most  capable  authors  and  jurists;  maybe  so 
subtle  as  to  be  recognized  only  with  great  difficulty,  and  only  by  technical 
rules;  may  exist  in  some  degree,  more  or  less  pronounced,  in  so  many  in- 
stances in  dealing  with  such  varied  classes  of  property,  that  a  practical  ap- 
plication of  this  construction  of  the  statute,  as  a  criminal  remedy,  would 
b3  attended  with  such  manifest  uncertainties  that  we  doubt  if  the  legislatare 
•c  )ntemplated  including  this  indefinite.  If  not  Indefinable,  class  of  fraudulent 
fkct-s  as  crimes.  It  would  be  more  reasonable  to  suppose  that  It  was  intended 
that  these  be  left  to  the  remedial  effect  found  in  the  results  of  civil  actions^ 
Nor  could  the  legislature  have  purposed  to  deliberately  provide  two  penalties, 
entirely  different,  and  dependent  alone  on  the  whim  or  wish  of  the  attorney 
drafting  the  indictment,  for  the  one  act.  There  is  not  a  reason  to  suppose 
that  a  mitigation  of  punishment  for  these  offenses  was  contemplated,  either. 

It  must  have  been,  then,  to  meet  the  ''breach  of  trust"  oases  above  alluded 
to  that  the  statute,  was  provided,  thereby  making  a  complete,  consistent 
system  of  treatment  of  the  subject  in  hand.  It  is  argued  for  appellee  that 
the  very  vagueness  and  uncertainty  of  the  true  legislative  intent  to  be 
^gathered  from  this  act  warrant  its  rejection  by  the  court,  to  the  end,  at 
least,  that  the  legislature  may  provide  more  clearly  what  it  meant  to  pro- 
lilbit.     But  such  Is  not  the-  rule  of  construction,  and  can  not  be.    It  is  for 
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the  legislature  to  ohoose  its  subjects,  and  its  own  mode  of  expression.  It  is 
for  ^e  court  to  interpret  the  language  employed  so  as  to  carry  into  effect  the 
legislative  purpose,  so  tax  as  it  may  not  be  unquestionably  at  varianoe  with 
the  Constitution. 

It  may  be  said  that  the  work  of  interpretation  must  be  confined  to  the* 
construction  of  the  words  of  the  act.  But  that  manifestly  falls  short  of  the- 
true  office  of  the  courts.  The  legislature  has  used  certain  language  to  ex- 
press its  purpose.  It  is  the  purpose,  then,  that  must  be  sought  for.  It  will 
be  presumed,  at  the  beginning  of  such  an  inquiry,  that  the  language  U8;>d 
will  probably  best  show  that  purpose.  But  if  it  undoubtedly  does  not,  then 
to  stop  further  inquiry  is  to  probably  misapply  the  legislative  will,  falling 
short  of  its  purpose,  and,  maybe,  work  a  positive  and  unthought  of  public 
evil.  The  courts,  with  due  regard  to  the  prerogatives  of  a  co*ordinate  branch 
of  government,  approach  this  duty  with  caution,  and  with  a  proper  appre- 
ciation of  the  distribution  of  the  powers  of  the  government.  But  statutes 
of  doubtful  meaning  must  be  interpreted,  or  be  subject  to  final  interpreta- 
tion,  in  event  of  controversy  as  to  their  true  meaning,  by  the  courts  estab- 
lished by  the  organic  law  for  that  purpose.  The  evil  to  be  corrected,  th& 
language  of  the  act,  including  its  title,  the  history  of  its  enactment,  and  tho- 
state  of  the  law  already  in  existence  bearing  on  the  subject,  are  all  properly 
considered  by  the  courts  in  arriving  at  the  legifdative  intention,  because  the 
legislature  must  have  resorted  to  the  same  means  to  arrive  at  its  purpose. 
As  in  construing  a  contract,  its  context  is  considered  from  the  standpoint 
and  surroundings  of  the  parties  when  they  made  It,  so  in  construing  an 
ambiguous  act  of  the  legislature  the  court  will,  so  far  as  possible,  oonsider 
the  matters  in  hand  as  if  situated  with  respect  thereto  as  that  body  was. 
This  may  result  sometimes  in  the  words  used  in  a  statute  being  trans|X)8ed, 
or  in  some  of  them  being  omitted  or  ignored,  or  in  an  interpolation  of 
others  where  necessary  to  effect  the  manifest  legislative  purpose.  Snys 
Endlich  Interpretation  of  Statu t^^s,  319:  *'The  authorities  would  seeni  rathtr- 
to  establish  that  the  judicial  interpreter  may  deal  with  ctireless  and  inac- 
curate words  and  phrases  in  the  same  spirit  as  a  critic  deals  with  an  obscure 
or  corrupt  text,  when  satisfied,  on  solid  grounds,  from  the  context  or  history 
of  the  enactment,  or  from  the  injustice,  inconvenience,  or  absurdity  of  the 
consequences  to  which  It  would  lead,  that  the  language  does  not  really  ex- 
press the  intention. "    (See  cases  cited,  section  2i)3,  Ibid.) 

In  Massachusetts  the  sttitute  against  embezzlement  carefully  enumenited 
certain  classes  of  persons  as  intended  to  be  embraced  by  it.  A  subsequent 
statute,  semewhat  simflar  to  the  one  here  being  considered,  was  enacted. 
The  question  whether  one,  though  embraced  by  its  terms  literally  construed, 
was  guilty  was  under  consideration  in  Commonwealth  v.  Thomas  Hays,  14' 
Gray  (Mass. ),  62.  The  court  held  that  the  latter  act  was  probably  designed 
to  meet  a  deficiency  in  the  former  act,  as  shown  by  a  recent  decision  of  the^ 
court,  and  that  it  should  be  construed  in  that  light.  It  was,  therefore,  held 
that  to  sust^iin  a  conviction  under  it  there  must  exist  ''the element  of  a  trust 
or  confidence  repcsed  in  a  person  by  reason  of  the  deliveiy  of  property  to 
him,  which  he  voluntarily  tiikes  for  safe  keeping,  ai>d  which  trust  or  con- 
fidence he  has  violated  by  the  wrongful  conversion  of  the  property.  Beyond 
that  the  statute  was  not  intended  to  go. " 
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We  conclude  that  It  was  the  purpose  of  the  legislature  In  the  enactment  of 
this  statute  to  include  in  the  statutes  against  embezzlements  tliat  class  of 
jwrsons  in  possession  of  another's  property  hj  reason  of  some  fiducial  rela- 
tion, hitherto  held  to  be  not  embraced  by  the  existing  laws.  As  embezzle- 
ment is  that  sort  of  statutory  larceny  committed  by  servants  and  other  like 
persons  where  there  is  a  trust  reposed,  and,  therefore,  where  there  is  no  tres- 
pass, the  main  Ingredient  of  which  is  the  fraudulent  motive  of  the  fiduciary 
in  dejnriving  one  who  trusted  him  of  his,  the  owner's,  property  without  his 
consent,  it  is  not  material  that  the  word  ''embezzle'  should  be  used  in  the 
statute.  When  the  act  is  sufficiently  described  it  will  be  classified  not  by 
its  designation,  but  by  its  constituent  t^lements. 

The  indictment  in  this  case  should  have  shown,  therefore,  the  relation  in 
which  the  accused  stood  to  the  person  whose  property  he  is  charged  with 
having  fraudulently  converted.  If  it  had  been  shown  that  he  obtained  the 
money  from  the  owner  because  of  any  special  confidence  or  trust  reposed  In 
him  by  her,  as  being  her  servant,  agent  or  the  like,  the  applicability  of  the 
statute  would  be  beyond  question.  Generally  an  indictment  for  a  statutoiy 
ofFense  is  sufficient  if  it  follows  the  words  of  the  statute.  But  this  is  so 
only  where  the  words  used  in  the  statute  are  sufficient  to  describe  every  fact 
essential  to  constitute  the  offense;  otherwise  it  is  not.  (Commonwealth  v. 
McCrary,  8  Ky.  IjawRep.,  341;  Commonwealth  v.  Stout,  7  B.  Mon.,  248; 
Commonwealth  v.  Shearer,  4  Ky.  Law  Bep. ,  S48. )  The  indictment  in  this 
case  not  containing  all  essential  averments,  failed  to  state  an  offense,  and 
the  demurrer  was,  therefore,  properly  sustained. 

Judgment  affirmed. 

Whole  court  sitting. 

EAST   TENNESSEE    TELEPHONE    CO.,  &c.  v.  ANDERSON  COUNTY 

TELEPHONE  CO. 

(Filed  Mays,  1903.) 

Injunctions— Damages  on  bonds— Illegal  acts— Constitutional  law— Appel- 
lee was  about  to  construct  a  line  of  telephone  through  the  city  of  Lawrenoe- 
burg  when  appellant  company,  claiming  the  exclusive  right  to  construct  and 
operate  a  telephone  line  in  said  city  under  contract  with  the  council,  sued 
out  an  injunction  against  appellee  to  restrain  it  from  constructing  its  line. 
Appellee  urged  as  a  defense  the  invalidity  of  the  ordinance  granting  the  ex- 
clusive privilege  on  account  of  its  defective  illegal  passage.  The  court  dis- 
missed appellant's  petition.  Appellee  then  brought  suit  on  the  injunction 
bond  and  obtained  judgment  for  92,000  damages,  from  which  this  appeal  is 
piy)secuted.  It  is  contended  that  appellee  can  not  maintain  the  action  as  it 
had  no  legal  right  to  construct  and  maintain  a  telephone  line  in  said  city  on 
account  of  the  council  never  having  granted  it  permission  to  construct  such 
line,  as  i-equired  by  section  163  of  the  Constitution.  Held— That  this  section 
of  the  Constitution  is  niandfitory,  and  the  construction  of  a  telephone  line 
through  the  strtvts  of  a  city  or  town,  without  the  privilege  having  been  pre- 
viously gninted  by  the  council,  was  in  violation  of  the  Constitution.  The 
rights  of  appellee  were  not  passed  upon  in  the  former  suit.  In  this  action  it 
can  only  recover  upon  the  ground  that  It  was  prevented  by  an  injunction 
sued  out  by  appellant  from  exercising  a  lawful  right  to  occupy  the  streets  of 
the  city  with  its  plant.  As  it  is  conclusively  shown  that  they  had  no  such 
legal  right,  but  were  trespassers,  they  have  no  right  to  maintain  the  action. 
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P.  R.  Feland  and  Humphrey,  Burnett  &  Humphrey  for  appellants. 
Willis  &  WUliB  and  L.  C.  Carter  for  appellee. 
Appeal  from  Antlenion  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  10th  day  of  August,  1899,  the  East  Tennessee  Telephone  Co.  sued 
out  an  injunction  against  the  Anderson  County  Telephone  Co. ,  and  enjoined 
them  from  "erecting  i>oles,  posts  and  other  apparatus,  preparatory  to  or 
necessary  to  be  used  in  the  operation  of  a  telephone  exchange,  along,  over, 
under  or  across  the  public  streets,  alleys  or  public  ways  of  Lawrenceburg, " 
upon  the  ground  that  by  the  contract  with  the  city  of  Lawrenceburg  they 
had  an  exclusive  franchise  to  establish  and  operate  a  telephone  system 
therein.  The  Anderson  County  Co.  defended  this  suit  upon  the  ground  that 
the  ordinance  adopted  by  the  city  council,  granting  the  franchise  to  the 
plaintiff,  did  not  lie  over  Ave  days  as  required  by  section  d63tt  of  the  Ken- 
tucky Statutes,  and  was,  therefore,  void.  This  contention  was  sustained 
and  the  East  Tennessee  Telephone  Co.'s  ];>etition  dismissed.  (Iilast  Tennessee 
TeL  Co.  V.  Anderson  Tel.  Co. ,  22  Ky.  Law  Rep. ,  418. )  Thereupon  the  Ander- 
son County  Co.  brought  this  suit  for  damages  on  the  injunction  bond  executed 
by  the  Kast  Tennesseii  Telephone  Co.  at  the  institution  of  their  suit.  In  the 
first  paragraph  of  their  jK^tition  they  allege  *'that  they  had  authority  to  con- 
struct and  operate  a  telephone  line  and  exchange  in  the  city  of  Lawrence- 
burg. ' '  This  allegation  is  specifically  denied  in  the  answer*  and  the  defend- 
ants plead  affirmatively  that  the  plaintiff  did  not,  before  proceeding  to  erect 
their  poles  in  the  public  streets  and  alleys  of  the  city  for  the  purpose  of  con- 
<ducting  a  telephone  business,  obtain  and  procure  any  consent  of  the  city  au- 
thorities to  do  so.  A  motion  by  the  plaintiff  to  strike  this  allegation  from 
the  answer  was  overruled,  and  in  their  reply  they  admit  this  averment  to  be 
true ;  but  allege  that  the  city  authorities  made  no  objection  to  their  doing  so, 
and  aver  that  this  was  no  concern  of  the  defendant,  and  that  it  had  no  right 
to  rely  upon  the  absence  of  such  authority. 

The  defendant  moved  to  strike  out  so  much  of  the  reply  as  plead  that  they 
•could  not  rely  upon  plaintiff's  want  of  authority.  This  motion  was  also 
overruled,  and  the  issues  were  made  by  controverting  the  affirmative  aver- 
ments of  the  reply.  The  trial  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff for  S2,000,  and  the  defendant  has  appealed. 

Section  1()3  of  the  Constitution  is  as  follows:  *'No  telephone  company  shall 
"be  permitted  or  authorized  to  construct  its  tracks,  lay  its  pipes,  or  mains,  or 
erect  its  poles,  posts  or  other  apparatus  along,  over,  under  or  across  the 
streets,  alleys  or  public  grounds  of  a  city  or  town  without  the  consent  of 
the  proper  legislative  bodies  or  boards  of  such  city  or  town  being  first  ob- 
tained, but  when  charters  have  been  heretofore  granted  conferring  such 
rights,  and  wcrk  hud  in  good  faith  been  begun  thereunder,  the  provisions  of 
this  section  shall  not  apply." 

This  section  of  the  Constitution  Is  mandjitory  and  highly  important,  and 
as  the  Anderson  Telephone  Co.  failed  to  comply  with  its  provisions,  or  the 
stjvtute  passed  pursuant  thereto,  it  is  clear  that  they  had  no  right  to  use  the 
streets  or  highways  of  the  city  of  Lawrenceburg  for  the  conduct  of  their 
business.      The  question   then  arises,    whether  they  can  recover  damages 
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against  the  East  Tennessee  Telephone  Co. ,  because  that  company,  by  in- 
junction, prevented  them  from  doing  an  unlawful  thing.  The  gist  of  the 
plaintiff* 8  complaint  is  that  they  were  prevented  by  an  injunction  sued  out> 
by  defendant  from  exercising  a  lawful  right.  If  they  were  violating  the  law 
in  erecting  their  poles  and  wires  wpon  the  streets  of  Lawrenceburg  without 
authority  of  the  city  authorities,  the  presumption  is  that  they  would  have 
been  stopped  ])y  these  authorities  in  due  course.  The  question  raised  by  the 
defense  is  a  new  one  in  this  State,  although  manifestly  sound  and  logical 
on  principal,  and  we  have  been  cited  by  counsel  for  appellant  to  a  number 
of  cases  which  fully  sustain  their  contention. 

In  Bangor,  &c.,  R.  R.  Co.  v.  Smith,  77  Am.  Dec,  246,  the  railroad  com- 
pany undertook  to  construct  a  branch  track  of  their  railroad  over  a  public 
highway  in  Oldtown.  The  defendant,  with  others,  denied  the  right  of  the 
plaintiffs  to  construct  the  branch  track  as  claimed  by  them,  and  Interfered 
and  prevented  it.  After  this  interference  the  railroad  company,  brought  suit, 
setting  forth  their  right  to  construct  such  track,  and  that  by  the  acts  of  the' 
defendant  they  were  prevented  from  constructing  It.  When  this  cas^  was 
brought  to  the  Supreme  Court  of  Maine  It  was  held  that  plaintiffs  did  not 
hive  legal  authority  to  construct  their  track  In  the  way  and  manner  pro- 
loosed  by  them.  The  court  then  said:  "Undertaking  what  by  law  tl^ey  were 
not  authorized  to  do,  and  what.  If  done,  would  have  lx?en  the  proper  subject 
of  an  Indictment,  they  were  prevented  by  the  defendiuit  from  executing- 
their  unlawful  purpose.  The  action,  then,  is  one  in  which  the  plaintiffs 
claim  damages  because  they  were  prevented  from  doing  an  illegal  act,  and 
for  which.  If  done,  those  engaged  in  its  c-ommission  would  have  been  crim- 
inally punishable.  It  is  difficult  to  perceive  how  the  prevention  of  an  offense- 
constitutes  a  valid  cause  of  action  on  the  part  of  the  would-be  offender,  who 
4s  interfered  with  in  the  commission  of  his  intended  offense.  It  is  still  more 
difficult  to  understand  how  any  damages  can  have  been  sustained  by  reason 
of  such  interference.  •  »  •  The  right  to  lay  the  branch  track  was  a.s.sert«d 
by  the  plaintiffs  and  denied  by  the  defendant.  It  was  the  only  question  at 
issue  between  these  parties.  The  plaintiffs  attempted  what  they  were  not 
authorized  to  do,  and  the  defendant  resisted,  and  the  court  affirmed  the 
propriety  of  that  resistance.  If  the  defendant  entered  wrongfully  on  the 
land  of  Gen,  Veazie,  and  they  were  prevented  the  further  prosecution  of  the 
plaintiff's  undertakings,  it  may  be  a  trespass  for  which  he  would  b^  liable 
to  the  owner  of  the  soil,  but  such  is  not  the  subject  of  this  suit,  nor  is  this 
an  action  of  trespass.  If  the  defendant  violently  interfered  with  the  laborers 
in  the  plaintlff^s  employ  before  the  branch  track  they  were  laying  had 
reached  the  public  highway,  he  may  be  liable  to  them,  severally,  for  any 
assault  he  may  have  conmiltted,  but  the  declaration  In  this  case  discloses  no 
such  cause  of  action.  The  prevention  of  the  doing  of  an  unlawful  and  un- 
authorized act  does  not  per  se  constitute  a  good  cause  of  action  on  the  part 
of  the  would-be  incipient  wrongdoer,  and  that  is  the  whole  of  the  plaintiff's 
case.     Plaintiffs  nonsuit. " 

In  Macey  v.  Tltcombe,  27  Ind. ,  137,  plaintiffs  brought  suit  to  enjoin  cer- 
tain contractors  from  executing  a  contract  with  the  city,  and  obtained  an  In- 
junction which  was  dissolved.  Thereupcm  suit  was  brought  against  them 
on  the  ])ond.     The  court  held  that  to  constitute  a  cause  of  action  on  the 
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bond  the  plaintiff  must  show  that  he  had  a  lawful  contract  for  the  improve- 
ment of  the  street  with  the  city.  The  complainant  alleged  that  the  improve- 
ment had  been  ordered  by  the  city  council,  and  that  a  contract  had  been 
entered  into  with  him  for  makiniiir  it;  but  it  failed  to  show  that  there  had 
been  advertisement  for  bids,  and  without  such  advertisement  the  contract 
-was  void.  The  court  said:  **The  plaintiff  in  a  suit  on  an  injunction  bond 
must  show  a  legal  contract  to  have  been  enjoined. "  / 

In  Hlbbs  V.  Western  Land  Oo.,  81  Iowa,  285,  the  petition  in  an  action  for 
damages  on  an  injunction  bond  iiUeged  that  the  defeudiint  cz\used  an  in- 
junction to  be  issued  restraining  plaintiff  from  trespassing  on  certain  real 
€)state,  and  that  he  was  put  to  great  trouble  and  expense  defending  the 
wrongful  issuance  of  such  injunction  and  in  obtaining  its  dissolution,  but 
did  not  set  up  what  ground  the  injunction  was  Issued  on,  nor  upon  what 
ground  it  was  dissolved,  nor  that  the  plaintiff  was  thereby  prevented  from 
the  exercise  and  enjoyment  of  some  legal  right  to  which  he  was  entitled^  It 
was  held  bad  on  denuirrer.  the  court  siiyiug:  *'In  order  to  recover  damages 
on  an  injunction  bond  it  is  necessary  that  it  should  appear  that  the  plaintiff 
was  prevented  by  the  injunction  from  exercising  or  enjoying  some  right  or 
privilege  wMch  he  desired  to  exercise,  and  which  he  was  entitled  to  enjoy. 
If  the  injunction  in  this  case  deprived  the  plaintiff  herein  of  any  right,  or 
restrained  him  from  taking  possession  of  land  to  the  possession  of  which  he 
had  a  right,  and  the  possession  was  of  some  value,  we  think  he  might  main- 
tain an  action  on  the  bond.  The  condition  of  the  injunction  bond  is  that- 
the  obligors  will  pay  the  damages  susttiined  by  reason  of  the  injunction. 
The  gist  of  the  action  is  damages  sustiiined  by  being  deprive<l  of  some  right. 
The  petition  does  not  contain  an  averment  that  such  damages  were  sus- 
tained, and  we  think  the  district  court  correctly  su.stained  the  demurrer." 

In  Turnpike  Co.  v.  Kelley,  41  Ohio  State  Rep. ,  144,  the  company  incor- 
iwrated  under  the  Ohio  laws  in  1857,  and  constructed  a  turnpike  from  the 
city  of  Cincinnati  io  the  village  of  Warsaw,  and  established  a  tollgat'^  at  a 
point  more  than  eighty  rods  from  the  city  limits.  In  December,  18ti9,  the 
city  limits  were  legally  extended  so  as  to  include  the  tollgate,  but  the  com- 
pany continued  to  collect  tolls,  when  in  1875  Kelley  sued  out  an  injunction, 
forbidding  the  further  taking  of  toll  at  said  gate,  and  gave  Ixmd,  with  sure- 
ties, conditioned  as  required  by  the  stiitute.  The  final  judgment  found  "the 
equity  of  the  case  to  be  with  the  defendant,"  and  dismis.sed  the  action.  The 
compiiiiy  sued  on  the  lx)nd.  The  answer  denied  that  the  injunction  pre- 
vented the  collection  of  any  h»wful  tolls.  It  was  held  that  notwithstanding 
the  jiulgnient  in  the  injunction  suit  the  company  could  not  rcH;o%'er  as  dam- 
ages tolls  that  it  could  not  lawfully  have  collected  if  the  injunction  had  not 
been  granted  under  the  stjitute. 

A  suggestion  by  counsel,  we  think,  admirably  illustrates  the  soundness  of 
the  rule:  Suppose,  sjiys  he,  that  an  twiministrator  of  an  estate  finding  some 
person  a!x)ut  to  commit  waste  by  cutting  down  and  carrying  off  valimble 
timh)er  trees,  were  to  procuiv  an  injunction  and  give  bond  t-o  answer  in  dam- 
ages, which  should  Ix?  dissolved  on  the  grtmnd  that  an  iulministi*ator  had 
nothing  to  do  with  the  real  estate  of  his  decedent.  Can  it  be  claimed  that 
the  defendant  in  such  ciise  could  bring  a  suit  against  the  administrator  and 
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his  surety  on  the  Injunction  bond,  showing  that  if  he  had  not  been  enjoined 
he  could  have  cut  down  and  carried  off  |2,000  worth  of  trees? 

In  the  former  suit  it  was  decided  that  appellant  oould  not  enjoin  appellee 
from  erecting  its  plant  In  Lawrenceburg  upon  the  sole  ground  that  Its  con- 
tract with  the  city  for  an  exclusive  franchise  was  yold  for  failure  on  the  part 
of  the  city  to  comply  with  the  statute  in  the  passage  of  the  ordinance  grant- 
ing the  right.  The  rights  of  the  Anderson  County  Telephone  Co.  were  not 
passed  uix>n  at  all.  In  this  action  they  can  only  reooTer  upon  the  ground 
that  they  were  prevented  by  an  injunction  sued  out  by  appellant  from  exercis- 
ing a  lawful  right  to  occupy  the  streets  of  the  city  with  their  plant,  as  it  is 
conclusively  shown  they  had  no  such  legal  right,  but  were  mere  trespassers, 
they  have  no  standing  in  court.  For  reasons  indicated  the  trial  court 
should  have  jjeremptorily  Instructed  the  jury  to  find  a  verdict  for  the  de- 
fendant. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 

Whole  court  sitting. 


HALL,  &c.  v.  ROBERTS. 
(Filed  Mny  5,  19a3— Not  to  be  reported.) 

1.  Title — Possession — In  this  action  instituted  by  appellee  against  appel- 
lants as  trespassers  the  lower  court  properly  adjudged  that  appellcH*  was 
vested  with  title,  acquired  by  adverse  possession  of  land  for  more  than  fifteen 
years. 

2.  Plemllng — The  j)etition  was  not  defective  in  failing  to  use  the  word 
** actual"  in  describing  "ix)ssession,"  but  it  alleged  that  plaintiff  had  "occu- 
pied" the  land  for  more  than  fifteen  years.  The  use  of  the  word  "occupied" 
was  tantamount  to  the  word  "actual." 

3.  Judgment— The  lower  court  having  tried  both  law  and  fact,  its  judg- 
ment will  be  trwited  iis  the  verdict  of  a  properly  instructed  jury,  and  will 
not  be  disturl)ed,  as  it  is  not  flagrantly  against  the  evidence. 

S.  R.  Stamper  and  John  C.  Eversole  for  appellant-s. 

W,  S.  Pryor  for  appellet*. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

In  this  action  appellee  was,  by  judgment  of  the  Lee  Circuit  Court,  de- 
clared to  be  the  owner  by  more  than  fifttvn  years'  actual,  adverse  possession 
of  the  small  tract  of  land  in  c(mtix)versy,  described  in  the  petition;  upon 
which  the  appellants  committed  a  trespass  ])y  cutting  therefrom  timber  of 
value,  for  which  the  judgment  of  the  lower  court  awarded  her  damages  in 
the  sum  of  $15. 

It  is  disclosed  by  the  record  that  appellee  is  the  owner,  by  title  as  well  a;* 
l)y  possession,  of  a  tract  of  land  situated  in  Lee  county,  which  was  patented 
to  Jtickson  Brandenburgh,  Joel  Brandenburgh  and  James  Brandenburgh  in 
1876,  from  whom  and  their  vendees,  immediate  and  remote,  the  title  of  this 
land,  as  well  as  its  actual  iH:)ssession,  became  vested  in  appellee,  who,  together 
with  her  vendors,  has  had  and  held  tiie  actual,  adverse  possession  of  the  same 
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tqr  more  than  fifteen  years  before  the  institution  of  this  action.  It  appears, 
howeyer,  that  inohided  in  the  boundary  of  the  patent  mentioned  is  another, 
-and  smaller,  tract,  which  was  patented  to  Samuel  Brandenburgh  and  Henry 
Brandenburgh  in  1861.  Henry  Brandenburgh,  one  of  the  last-named  paten- 
tees, died  unmarried  and  childless.  There  is  some  evidence  furnished  by  the 
depositions  in  the  record  tending  to  show  that  Samuel  Brandenburgh,  after 
-^aekson,  Joel  and  James  Brandenburgh  had  procured  their  patent,  sold  to 
•Jackson  Brandenburgh  the  land  included  in  the  smaller,  or  older,  iiatent,  or 
exchanged  it  with  him  for  another  piece  of  land  in  the  neighborhood,  but  it 
<doe8  not  appear  that  this  sale,  or  exchange,  was  ever  reduced  to  writing. 
At  any  rate  it  seemed  to  be  pretty  well  known  in  the  community  that  such 
•a  trade  had  been  made,  and  it  appears  that  Samuel  Brandenburgh  ceased  to 
•assert  any  claim  to  the  land  until  just  before  the  institution  of  this  action, 
•and  the  proof  shows  that  Jackson  tried  to  sell  it  in  the  year  1900.  If  such  a 
«ale  or  exchange  was  made,  whatever  right  or  title  Jackson  acquired  thereby 
went  to,  and  was  ultimately  vested,  in  appellee,  his  remote  vendee. 

It  further  appears  that  after  the  interval  of  many  years  Samuel  Branden- 
l)urgh>  about  the  time  of  the  Institution  of  this  action,  again  set  up  claim  to 
the  land  covered  by  tbe  elder  patent,  and  he  sold  the  tie  timber  on  it  to  his  co- 
appellants,  which  precipitated  this  suit.  About  this  time,  too,  Samuel 
Brandenburgh  let  It  be  understood  in  the  neighljorhood  that  he  and  Jackson 
had  entered  into  a  "true  bargain,"  whereby  the  land  in  controversy  was 
claimed  to  have  been  restored  to  him.  It  is  alleged  in  the  petition  and  reply 
of  appellee  that  this  arrangement  between  Jackson  and  Samuel  Branden- 
burgh was  the  result  of  a  fraudulent  collusion  between  them  to  enable  the 
former  to  set  up  claim  to  the  land  and  timber  for  the  benefit  of  Jackson,  and 
to  enable  him  to  sell  the  timber,  he  (Jackson)  knowing  full  ^ell  that  as  a 
remote  vendor  of  appellee  he  could  not  set  up  title  to  the  land  or  timber  as 
-against  her.  Be  that  as  it  may,  there  was  some  evidence  tending  to  show 
such  a  fraudulent  collusion.  But  waiving  the  question  as  to  whether  the 
-alleged  trade  l)etween  Samuel  and  Jackson  passed  title  because  not  in 
writing,  and,  therefore,  within  the  statute  of  frauds,  we  are  not  prepared  to 
aay  that  the  judgment  of  the  lower  court  should  be  disturbed,  for  the  reason 
that  there  was  some  evidence  to  the  effect  that  appellee  and  those  under 
whom  she  claims  have  for  more  than  fifteen  years  before  the  institution  of 
this  action  continuously  had  and  held  the  actual  possession,  adverse  to  ap. 
pellants  and  all  others,  of  a  part  of  the  land  in  controversy,  embraced  by  the 
«lder  patent  issued  to  Samuel  and  Henry  Brandenburgh  in  1861.  This  is 
denied  by  appellants,  and  attempted  to  be  disproved  by  several  of  their  wit- 
nesses, but  it  will  be  borne  in  mind  that  it  is  shown  by  the  record  that  the 
«lder  and  smaller  patents  are  1)oth  included  in  the  boundary  of  the  land  to 
which  appellee  holds  the  legal  title.  It  also  appears  from  the  record  that 
Samuel  Brandenburgh  did  not  know  the  lines  or  boundary  of  his  patent,  as 
it  was  never  marked,  and  while  it  calls  to  begin  near  the  corner  of  one 
Crump,  the  only  other  objects  called  for  are  stakes  which  have,  of  course, 
long  ago  been  removed  or  lost. 

Samiiel  Brandenburgh  never  had  the  patent  surveyed  until  about  the  time 
lie  was  sued  by  appellee,  and  according  to  the  statements  of  some  of  her  wit- 
nesses her  stable  is  situated  on  the  interference,  or  lap,  of  the  elder  and 
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junior  patents,  but  whether  the  stable  is  so  situfited  or  not,  the  erideuuB 
further  shows  that  in  the  year  of  her  removal  to  her  present  residence,  whiek- 
was  sfeventeen  years  previous  to  the  institution  of  this  suit,  her  then  hus- 

-   band,  C.  A.  Jones,  in  addition  to  the  building  of  the  stable  on  the  east  idde 
of  the  branch,  cleared  and  fenced  a  long  strip  of  land  running  from  above - 
the  house  down  to  the  falls  of  the  branch,  which  has  been   in   cultivation 
ever  since,  and  continuously  In  the  actnal  possession  of  appellee.     This  strip, 

■    in  part,  at  least,  is  in  the  interference  of  the  patent. 

It  is  contended,  however,  that  the  petition  is  fatally  defective  because  It 
does  not  allege  that  appellee's  possession  Is  actual.     The  language  of  the 

'  petition  is  that  ' 'plaintiff  and  those  under  whom  she  claims  have  owned, 
held,  claimed,  oc<5upied,  used  and  controlled  said  land  to  well-marked,  de- 
fined and  natural  boundaries,  for  more  than  fifteen  years,  more  than  twenty, 
and  more  than  twenty -six  years  next  before  the  commencement  ^f  this  suit; 
that  said  owning,  holding,  claiming,  occupying,  using  and  controlling  was 
continuous,  notorious,  open  and  adverse  to  all  the  world,  especially  these - 
defendants. '  * 

While  this  court  in  Newcome,  &c.  v.  OreXvs,  98  Ky. ,  842,  and  In  other  cases, 
declared  that  a  ix)8sessory  title  to  be  good  must  be  acquired  by  actual  posses- 
sion of  the  land  in  controversy,  and  that  the  omission  from  the  petition  of 
the  word  actual  in  defining  the  possession  renders  it  fatally  defective,  it  also 

•  said  in  the  case  supra  that  actual  possession  exists  in  the  * '  Immediate  occu- 
pancy** of  the  party.  It  will  he  observed  that  the  petition  in  this  case  in  de- 
fining the  character  of  appellee's  possession  uses  the  word  "occupied*  for 
actual.  "Occupy,"  "occupying"  and  "occupation,"  as  defined  by  Webster, 
is  "to  hold  or  keep  for  use,"  "to  possess,"  "to  cover  or  fill,*'  so  to  say  that 
one  occupies,  or  has  occupied,  land  continuously  Is  tantamount  to  saying 
that  he  has,  or  has  had,  actual  po.ssesslon  of  the  same,  and  we,  therefore, 
think  that  the  petition  is  good  and  snfllcient  in  its  present  form  without  the- 
use  of  the  words  "actual  posse-sslon. "  But  if  this  conclusion  were  unten- 
able, while  the  answer  does  not  cure  the  omission  of  the  words  actual  pos- 
session from  the  petition,  issue  was  joined  on  that  point  by  the  parties  in- 
the  proof  introduced  on  the  trial,  which,  with  the  judgment  rendered,  should, 
we  think,  have  the  effect  to  cure  the  supposed  defect  in  the  i>etitlon. 

Though  the  evidence  was  conflicting,  the  lower  court  thought  It  sufficient 
to  justify  the  judgment  rendered,  and  as  the  action  was  in  reality  a  common 
law  action,  though  tried  without  the  intervention  of  a  jury,  the  judgment 
of  the  chancellor  is  entitled  to  as  much  weight  as  the  verdict  of  a  properly- 
instructed  jury,  and  It  not  l)eing  flagrantly  against  the  evidence,  no  valid 
reason  can  lie  urged  for  its  reversal. 
The  judgment  is,  therefore,  atfirmetl. 


FLOYD  V.  PADrCAH  RAILWAY  AND  LIQHT  CO. 

(Filed  May  5,  1()03— Not  to  l)e  reported.) 

Railroads— Negligence— Instructions— New  Trial — In  this  action  by  appel- 
lant t)  recover  damages  for  Injuries  received  on  the  track  of  appellee,  from 
l)eing  struck  by  a  motor  car  while  he  was  going  in  the  same  direction  as  the- 
car,  the  evidence  shows  that  api)ellant  was  deaf  and  that   the   motormazt 
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'^IsooTered  his  presence  on  the  track  when  within  75  or  150  jarde  of  him,, and 
sounded  his  whistle  and  gong,  to  which  appellant  paid  no  attention,  nor  did 
the  niotornian  make  any  effort  to  prevent  the  injury  until  t(K)  late  to  avoid 
striking  him.  A  trial  resulted  in  a  verdict  for  appelle**.  A  verdict  in  favor 
of  appellant  was  prpvioiisly  pendere<l,  hut  was  set  aside.  Appellant  prose- 
cutes this  appeal,  and  complains  of  the  error  of  the  court  in  granting  a  new 
trial;  also  of  the  verdict  rendert>d  on  the  last  trial.  Held — That  this  court 
is  less  disposed  to  reverse  the  action  of  the  lower  court  in  granting  a  new 
trial  than  in  refusing  it.  It  will  not  reverse  for  granting  a  new  trial,  al- 
though it  would  have  ailirmed  the  judgment  if  the  circuit  court  had  refused 
A  new  trial.  The  court  erreil  In  giving  an  instruction  which  prevented  a  re- 
covery by  appellant  if  he  was  guilty  of  contributory  negligence,  and  but  for 
such  negligence  the  injury  would  not  have  occurred.  The  jury  should  have 
been  instructed  that  if  they  should  believe  from  the  evidence  that  the  motor- 
man  did  discover  phiin  tiff's  danger  in  time  to  hate  prevented  the  injury  to 
him,  but  failed  to  exercise  stich  care  as  was  necessary  and  was  at  his  com- 
mand to  have  prevented  the  injury,  then  the  jury  should  find  for  the  plain- 
•tiflf  without  regard  to  plaintiff's  contributory  negligence, 

L.  K.  Taylor  for  appellant. 

Reed  &  Berry  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  the  second  appeal  of  thi*  case.  The  first  opinion  stittes  the  facts 
-showing  the  nature  of  the  injury  to  appellant,  and  its  causes.  (23  Ky.  Law 
Rep.,  1077.) 

On  the  return  of  the  case  a  retrial  was  had,  where  t'ub.stantially  the  same 
facts  appeared  as  were  shown  in  the  opinion  alluded  to,  except  thtit  the  wit- 
ness, Martin  Rudolph,  did  not  testify  at  that  trial.  The  jury  returned  a 
verdict  in  favor  of  app<»llant  for  $1,000.  This  was  set  aside  by  the  court  and 
-a  new  trial  granted  upon  application  of  appellee,  upon  numerous  grounds 
filed,  among  others  that  the  verdict  was  not  su.stained  by  the  evidence,  and 
that  it  was  contrary  to  the  weight  of  the  evidence.  At  a  later  term  another 
trial  was  had,  resulting  in  a  verdict  and  judgment  for  appellee. 

Appellant  asks  a  rever.stil  of  this  last-named  judgment,  and  that  the  circuit 
■court  be  directed  to  enter  a  judgment  upon  the  first  verdict.  This  court 
is  slow  to  disturb  the  action  of  the  cirouit  court  in  granting  or  refusing  new 
trials  where  the  grounds  are  in  discretion  of  the  court.  This  is  especially 
so  where  the  circuit  court  grants  a  new  trial,  as  it  retains  control  of  the 
case,  and  presumably  the  truth  will  avail  the  party  complaining  on  a  subse- 
quent trial.  This  court  will  not  reverse  for  granting  a  new  trial,  although 
it  would  have  alfirmed  the  judgment  if  the  circuit  court  had  refused  a  new 
trial.  We  are  of  opinitm,  however,  that  the  rulings  of  the  circuit  court  in 
Instructing  the  jury  were  erroneous  in  several  particulars.  It  will  be  re- 
membered that  appellant,  who  was  deaf,  was  a  tresptLsser  upon  appellee's 
right  of  way,  walking  on  its  track,  going  in  the  same  direction  as  was  the 
car  that  struck  and  injured  him.  He  failed  to  look  back  and  was,  therefore, 
unaware  of  the  approach  of  the  «ir,  and  being  deaf  did  not  hear  the  gong 
4ind  whistle  of  the  motonnan.  The  evidence  is  pretty  clear  that  the  motor - 
3uan  siiw  appellant  for  a  distiince  of  from  75  to  160  feet  t)efore  striking  him. 
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The  car  was  trayeling  about  six  or  seyen  miles  an  hour.  The  repeated 
warnings  not  having  attracted  the  attention  of.  api)ellant,  that  fact  was. 
sufficient,  it  seems,  to  have  called  the  attention  of  the  motorman  to  appel- 
lant's danger,  and  to  the  fact  that  the  car  should  be  stopped  if  neoessaiy  to 
prevent  its  striking  him.  Instead  of  doing  this,  he  continued,  with  but- 
slightly  abated  speed,  until  within  ten  or  twelve  feet  of  appellant,  when  It^ 
was  too  late  to  check  the  momentum  of  the  car  sufficiently  to  keep  It  from 
knocking  appellant  down  and  injuring  him. 

Upon  this  state  of  case  the  court  instructed  the  Jury  that  appellant  was  a 
trespasser  on  appellee's  track,  and  that  appellee  was  required  to  ezerclse- 
*'only  ordinary  care  to  avoid  injury"  to  appellant,  but  that  as  to  appellant 
it  was  "the  undoubted  duty  of  plaintiff  to  have  used  all  the  care  and  means- 
reasonably  in  his  power  to  have  avoided  any  injury  from  the  street  car^ 
knowing  his  own  infirmities  of  speech  and  hearing." 

In  addition  the  court  seems  to  have  made  it  impossible  for  plaintiff  to  have- 
recovered  because  of  the  form  of  his  instructions  on  the  subject  of  appellant'^ 
contributory  negligence,  because  the  court  instructed  the  jury  that  they 
should  not  find  for  appellant  in  any  event,  however  negligent  appellee  may 
have  been,  if  they  should  believe  fi*om  the  evidence  that  appellant  was  guilty 
of  negligence  on  his  part,  which  contributed  to  the  cause  of  the  injury,  and 
that  but  for  his  own  negligence  he  would  not  have  been  injured.  The  court 
then  told  the  jury  that  appellant's  walking  upon  the  track  without  looklng^ 
back  was  such  contributory  negligence.  We  are  of  opinion  that  the  instruc- 
tions were  objectionable  both  in  form  and  substance.  Without  quoting 
them  at  length,  or  pointing  out  the  defects  in  other  particulars,  we  will  say 
that  the  court  should  have  said  to  the  jui-y  that  if  they  believed  from  the 
evidence  that  plaintiff's  injury  was  caused  by  the  negligence  of  defendant's 
motorman  in  the  operation  of  his  car,  by  the  failure  of  such  motorman  to 
exercise  ordinary  car3  to  know  of  appellant's  presence  on  the  track  and  of 
his  danger,  then  they  should  find  for  the  plaintiff  unless  they  should  believe 
that  the  motorman  did  not  discover  appellant's  presence  in  time  to  have 
avoided  injuring  him,  and  that  plaintiff,  by  his  own  negligence,  so  contrib- 
uted to  cau.se  his  injury  as  that  but  for  his  own  negligence  it  would  not  have 
happened.  But  If  the  jury  should  believe  from  the  evidence  that  the  motor- 
man  did  discover  plaintiff's  danger  in  time  to  have  prevente<l  the  injury  to 
him,  but  failed  to  exorcise  such  car<^  as  was  necessary  and  was  at  his  com- 
mand to  have  prevent^^d  the  injury,  then  the  jury  should  find  for  the  plain- 
tiff, without  rt'gard  to  plaintiff's  contributory  neglljjence.  The  measure  of 
damages  was  correctly  given.  The  definition  of  ordinary  care  was  correctly 
given.  After  defining  ordinary  care  the  court  should  have  defined  negli- 
gence as  being  the  absence  of  such  care. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  remanded^ 
with  directions  to  award  appellant  a  new  trial  under  proceedings  not  incon- 
sistent herewith. 
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LEWIS  V.  SCOTT. 
(Filed  May  5,  1903— Not  to  be  reported. ) 

■ 

Damages  for  unlawful  detention  of  real  property— Rents— Homestead— Ap- 
pellant brought  this  action  to  recover  damages  for  deprivation  of  his  fdrm, 
water  mill  and  ix)wer  for  two  or  three  years  under  a  writ  of  possession  issued 
under  an  erroneous  judgment.  A  verdict  was  rendered  for  defendant  under 
a  peremptory  instruction.  On  appeal ,  Held — That  the  court  erred  in  giving 
said  peremptory  instruction,  and  should  have  given  instructions  embracing 
the  measure  of  damages  set  forth  in  the  opinion,  to  which  appellant  was  en- 
titled. As  the  land  was  appellant's  homestead  he  was  entitled  to  its  use  re- 
gardless of  his  debts,  and  appellee  should  be  allowed  taxes  paid,  if  any,  and 
the  value  of  such  reasonable  and  necessary  repairs  as  were  of  a  lasting  na- 
ture, if  any,  put  on  the  premises  by  him. 

Noggle  &  Qraham  for  appellant. 

Henry  Woodward  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'liear. 

Appellee,  under  a  writ  of  possession  obtiiined.upon  an  erroneous  judg- 
ment, deprived  appellant  of  his  farm  of  sixty-eight  acres,  and  his  water  mill 
and  power,  for  a  period  of  between  two  and  three  years.  After  the  reversal 
of  that  judgment  appellee  restored  the  premises.  This  suit  was  to  recover 
the  damivges  sustained  by  appellant  for  the  wrongful  eviction  and  detention. 
Proof  was  heard,  and  much  of  it  tended  to  supi)ort  appellant's  claims. 
However,  the  trial  court,  at  the  close  of  all  the  evidence,  instructed  the  jury 
X)eremi)torily  to  And  for  appellw,  which  was  error,  l^pcn  what  theory  that 
instruction  was  bnseil  we  are  not  informed,  nor  can  we  dett»rmine. 

One  who  deprives  tmother  of  the  rightful  possession  of  the  latter' s  prop- 
erty, under  an  erroneous  judgment,  is  liable  to  the  owner  for  all  the  dam- 
ages caused  by  the  wrongful  act.  These  damages  are,  as  applicable  to  this 
case: 

1st.  The  rea.soni'.Lle  rent  of  the  l:ind  for  the  time  appellant  was  kept  out 
by  appellee. 

2d.  The  rt»asonable  rental  value  of  the  grist  mill  for  the  same  period. 

Hd.  The  reasonable  value  of  the  water  power  connecti'd  with  the  mill,  and 
use<i  by  appellant  for  propelling  his  carding  machinery,  of  which  power  ap- 
l)ellant  was  wrongfully  deprived  by  appellee  during  the  same  time. 

4th.  Api)ellant's  necessary  expenses  in  moving  from  and  baclv  to  his  prem- 
ises. 

5th.  The  deterionition  of  the  property  while  held  by  appellee,  caused  by 
its  uegk'ct,  or  inipn)per  use,  if  any,  by  appellee. 

That  the  land  in  question  was  appellant's  homestefid  appears  with  reason- 
able certiiinty.  In  that  event  he  was  entitled  to  its  use  without  reganl  to 
his  debts.  (Collett  v.  .Times,  7  B.  Mon.,  58(5.)  So  much,  then,  of  the  mat- 
ters pleaded  as  set-off  as  are  involved  in  cert-Jiin  judgments  in  appellee's 
favor  against  apjiellant  should  lie  ignored,  except  the  value  of  growing  crop 
taken  by  apx)ellant  when  he  was  restored  to  possession,  which  appellee  had 
planted  on  the   land  and   had   practically  matured.      Appellee   should   be 
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allowed  taxes  paid,  if  any,  and  the  value  of  such  reasonable  and  necessary 
repairs  as  were  of  a  lasting  nature,  if  any,  put  on  the  preuiises  by  him. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial.under  pro- 
ceedings not  inconsistent  herewith. 


PFAFFINGER,  &c.  v.  KRKMER. 

(Filed  May  5,  l^m.) 

8treet  improvement— Void  apportionment- -This  appeal  is  prosecuted  from 
a  judgment  enforcing  a  lien  asserted  by  appellee  on  the  lots  of  land  lielong- 
Ing  to  appellants  for  the  improvement  !)y  original  construction  of  a  part  of 
Adams  street.  The  contiguous  territory  uix)n  each  side  of  Adams  street  is 
not  defined  into  sciuares  or  principal  stivets  or  ]x)nnd0d  by  principal  streets, 
and  the  council  provided  that  the  property  fronting  on  Adams  street,  to  the 
depth  of  2<)0  feet,  be  ret^uired  t^)  ptiy  the  cost  of  said  improvement.  The  t*?rri- 
tory  designated  t^  jmj  the  cost  of  siiid  impixjvement  extended  across  the  lots 
of  appellants,  but  did  not  include  the  whole  of  any  of  their  lots.  The  ap- 
portionment warrants  issued  upon  this  improvement  were  more  in  every  in- 
stance than  the  value  ot  any  of  the  lots  within  the  area  designat«»d  by  the 
ordinance  after  the  improvement  was  made.  The  circuit  court,  however, 
8ubject/ed  the  whole  of  the  lots  to  .sale,  and  directed  that  the  apportionment 
warrants  should  be  paid  out  of  the  proceeds  in  proportion  that  the  area 
thereof  that  was  within  the  improvement  district  bore  to  the  whole  of  the 
lot,  surface  measure.  On  appeal,  Held—That  said  judgment  was  erroneous. 
It  was  illegal  to  require  that  any  part  of  appellant's  property  not  within  the 
improvement  district  should  pay  any  part  of  the  imprcjvement.  Such  a  re- 
quirement would  be  in  effect  imposing  a  pers(mal  judgment  on  appellants 
which  is  prohibited  by  law.  The  assessment  on  the  lots  improved  Ix^iiig 
equal  to  their  value,  is  ecjuivalent  to  confiscation,  and  is  void. 

Ijane  &  Harrison  for  appellants. 

M.  S.  Tyler  and  Carroll  &  Carroll  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  apix»al  is  prosecuted  from  a  judgment  enforcing  a  lien  asserted  by 
appellee,  assignee  of  the  contractor,  on  the  lots  of  land  belonging  to  appel- 
lants for  the  improvement  by  original  construction  of  a  part  of  Adams  stn^t, 
Louisville,  from  a  line  228  feet  northwestwardly  of  Maiden  lane  for  a  dis- 
tance of  2(X)  feet.  The  territory  contiguous  to  the  improvement  sought  to  be 
taxed  upon  each  side  of  Adams  street  is  not  defined  into  squares  or  principal 
streets,  or  bounded  by  principal  streets,  and,  therefore,  the  general  council 
in  the  ordinance  providing  for  the  improvement  designated  the  depth  upon 
which  the  assessmeiit  should  be  laid  on  each  side  of  the  way  as  improved,  to 
pay  the  cost  thereof.  The  improvement  began  some  fifty-five  feet  from 
Quincy  street,  the  nearest  int*»rsecting  street.  A  lot  of  land  owned  by  Eliza- 
beth  Hartell,  but  which  does  not  extent  to  the  full  depth  fixed  by  the  general 
council  for  the  territory  bearing  the  burden  of  the  improvement,  lay  parallel 
with  the  strtvt,  but  Ijetween  that  lot  and  the  furthermost  line  of  the  im- 
provenu^nt  area  would  be  included  parts  of  the  three  lots  of  appellants.  As 
a  matter  of  fact  the  territory  designateil  to  bear  the  ccsj  of  this  improvement 
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extended  across  the  l()ts  of  appellftnts,  but  did  not  include  the  whole  of  any 
of  their  lots.  The  apportionment  warrants  issued  upon  this  improvement 
were  more  in  every  instance  than  the  value  of  any  of  the  lots  within  the  area 
designated  by  the  ordinance  aft**r  the  imprt)vement  was  made.  The  circuit 
•court,  however,  subjected  the  whole  of  the  lots  to  sale,  and  directed  that  the 
apportionment  warrants  should  he  piiid  out  of  the  pn)ceeds  in  the  propor- 
tion that  the  area  thereof  that  was  within  the  improvement  district  bore  to 
the  whole  of  the  lot,  surface  measure.  The  following  plat  will  make  plain 
the  situation  of  the  lots,  and  tht^  street  improvement  sought  to  be  charged 
thereon : 
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The  appellants  are  Margaret  Pfaffinger,  Margaretha  Koch  and  Ludwig  E. 
3eck.  The  amount  of  the  apportionment  warnint  assessed  against  each  of 
their  lots  is  shown  in  figures  on  the  plat.  "The  proof  is  uncontradicted  that 
^ach  of  these  lots  is  worth  not  exceeding  $100,  that  is,  the  portion  enil>raced 
by  area  defined  by  the  ordinance,  while  if  the  whole  is  considered,  running 
from  Quincy  street  to  Beargrass  creek,  then  the  value  of  each  lot  is  several 
hundred  dollars. 

Appellants  present  three  principal  grounds  upon  which  a  reversal  is  sought. 
In  the  first  place  they  cont*»nd  that  inasmuch  as  none  of  their  lots  fronted 
uX)on  Adams  street,  they  were  not  liable  to  assessment  for  the  improvement 
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of  that  thoroughfare.  But  we  are  of  opinion  that  it  Is  not  a  question  under 
the  statute  whether  the  lot  required  to  bear  some  iiart  of  the  street  improve- 
ment assessment  actually  fronts  or  abuts  upon  the  street  or  the  part  thereof 
so  improved.  Taxes  must  be  uniform  as  far  as  may  be  practicable,  but  ab- 
solute  equality  is  unattainable.  The  most  practical  application  of  the  doc> 
trine  of  uniformity  in  such  cases  as  this  is  to  provide  a  certain  district , 
which  in  fact  or  in  every  probability  is.  or  from  its  situation  is  oonclusiveljr 
deemed  to  be,  benefited  by  such  Improvement,  upon  every  part  of  which  an 
ap])ortionment  tax  may  be  laid  ratably  and  equally.  Where  the  public  way 
to  be  improved  is  abutted  by  property  defined  into  squares  by  principal 
streets,  or  the  property  to  be  assessed  is  bounded  by  principal  streets,  then: 
the  quarter  sections  of  the  square  contiguous  to  the  property  Improved  is- 
deemed  to  be  the  proper  territory  to  bear  the  cost  of  the  improvement.  Or^ 
if  the  territory  is  not  laid  off  into  squares  or  principal  streets,  then  the 
council  must,  in  the  ordinance  providing  an  improvement,  select  and  deflne- 
the  territory  cimtiguous  thereto  which  should  bear  the  cost  of  that  improve- 
ment. (Section  2833,  Kentucky  St*itu tea. )  Therefore,  the  front  foot  theory 
has  nothing  to  do  with  the  question ;  but  it  is  one  of  proportion,  its  part  of 
the  co.«!t  of  the  improvement  being  a.s  the  nunil)er  of  square  feet  in  the  lot 
taxed  bears  to  the  area  of  the  designated  district  to  which  it  belongs. 

The  second  proposition  is  that  inasmuch  as  the  apxwrtionment  warranto 
issued  against  etjch  of  upix^llants  is  more  in  every  instance  than  the  property 
owned  by  any  one  of  them  within  the  apportionment  district,  therefore,  It 
amounts  to  spoliation,  as  defined  by  this  court  in  numerous  decisions. 
(Broadway  v.  McAtee,  8  Bush,  519;  Preston  v.  Kudd,  84  Ky.,  156;  James  v. 
Louisville,  19  Ky,  Law  Rep.,  448;  Louisville  v.  Lou.  lloUing  Mills,  3  Bush^ 
416. ) 

For  apiwllee  it  is  argued  theit  the  test  is  not  whether  the  value  of  the  prop- 
erty within  the  apiwrtionment  district  is  less  than  the  cost  of  the  improve* 
ment  apportioned  against  it,  but  whether  such  proijorticmate  cost  of  iiupnjve- 
ment  is  as  much  or  morti  than  the  value  of  the  whole  lot,  of  which  the  part 
sought  to  be  sub^ectad  t>  the  tax  is  a  pircel.  We  can  not  agwe  with  this- 
reasoning.  The  thing  taxed  is  the  designated  district,  and  that  alone,  not 
its  owners,  nor  is  it  considered  in  connection  with  other  property  held  by  the 
same  owners.  This  must  be  so,  because  the  true  theory  underlying  this 
method  of  taxation  is  that  the  territory  selected  and  made  to  bear  the  tax  is 
the  only  one  presumably  directly  benefited  thereby.  Else,  to  hold  that 
other  territory  is  also  directly  and  equally  Ijenefited,  but  not  taxed  at  all  for 
that  improvement,  is  to  imijoso  a  tax  upon  one  man's  property  for  the  ben- 
efit of  another's,  of  the  same  kind  and  class,  which  is  not  taxed  at  all.  Thij> 
would  destroy  that  uniformity  and  equality  which,  in  theory  and  practically 
in  fact,  run  through  and  sui)iM>rt  this  whole  doctrine.  Besides,  it  would 
otherwise  be  unjust.  For  example,  in  the  case  at  bar,  if  we  assume  that  the- 
porti(:ns  of  a])pellants'  lots  not  embraced  in  the  designated  area  are  to  !>!► 
considered  in  determining  whether  the  tax  or  cost  of  improvement  imposed 
is  as  great  or  greater  than  the  value  of  the  property  made  to  bear  it,  then 
when  that  ])art  of  the  pul  lie  way  lying  adjacent  to  these  outlying  parts 
come  to  1k'  iniprovcil,  they  would  again  be  taxed  for  a  similar  improvement. 
So  that  while  in  the  aggregate  the  ccsts  ot  sjiy  three  improvements  oorre- 
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sponding  in  length  with  appellants'  lots  would  be  more  than  the  value  of^ 
their  lots,  yet  no  one  of  the  iniprovements  would  be  as  much.    The  result  to. 
the  owner  of  the  lot  would  be  that  his  lot  has  been  taken  entirely  for  the- 
Improving  of  the  adjacent  public  way.    That  is  spoliation,  if  anything  is. 
If  the  tax  imposed  is  equal  to  the  value  of  the  property  taxed  after  the  im- 
provement for  which  the  tax  is  laid.  It  is  not  material  to  the  lot  owner  whether- 
it  is  more,  or  how  much  more,  for  he  loses  interest  at  the  point  where  the- 
proposed  tax  consumes  the  property  taxed.    In  the  case  of  each  of  the  ap- 
pellants the  tax  sought  to  be  imposed  is  greater  than  the  property  upon 
which  it  is,  or  can  be,  laid,  and  is,  therefore,  void. 

The  remaining  question  is  close  akin  to  the  one  Just  decided.  That  is^ 
could  the  court  properly  apply  any  part  of  appeUants'  properties  oiitside  of* 
the  improvement  district  to  the  payment  of  the  tax?  We  do  not  understand 
that  his  honor,  the  learned  judge  who  tried  this  case,  really  meant  to  hold 
that  they  could  be.  What  the  judgment  undertook  to  provide  was  a  sale  of^ 
an  indivisible  piece  of  property  as  a  whole,  in  a  proceeding  against  the 
owner  to  enforce  a  lien  against  a  i)art  of  it.  The  circuit  court  correctly  de- 
cided that  the  whole  lot  should  be  sold  (provided  the  tax  was  a  valid  one); 
but  the  proceeds  of  the  sale  should  not  have  been  adjudged  upon  the  proiwr- 
tion  of  superficial  areas.  If  the  part  of  the  lot  in  lien  to  appellee  was  one- 
fourth,  say,  of  the  area  of  his  whole  lot,  but  only  one-tenth  of  the  value  of 
the  whole,  this  judgment  might  result  in  appropriating  a  part  of  appellant's 
lot  in  lien  to  the  payment  of  the  lien.  The  eflfect  would  be  to  indirectly 
make  the  lot  owner  personally  liable  for  some  x)art  of  the  t4ix,  which  this, 
court  has  held  could  not  be  done,  under  the  statute.  (Meyer  v.  Covington^ 
108  Ky. ,  546 ;  Barker  v.  The  Southern  Construction  Co. ,  20  Ky .  Law  Bep. , 
793;  Fehlerv.  Gosnell,  99  Ky.,  3S0. ) 

To  make  other  property  liable  than  that  taxed  is  equivalent  to  a  x)ersonaI[ 
liability  of  the  owner,  although  a  personal  jiidgnient  is  not  rendered,  be- 
cause it  amounts  to  the  same  thing  as  a  personal  liability,  which  is  nothing 
unless  the  person's  proyjerty  may  be  subjected  to  its  satisfaction. 

The  judgments  are  reversed  and  cause  remanded,  with  directions  to  dis-^. 
miss  the  petition  so  far  as  it  seeks  a  recovery  against  appellants. 
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(Filed  May  H,  iao8— Not  to  lx»  reported.) 

Married  women— E.sU;pi)el— Bills  and  notes— A.  held  a  note  on  B.  for  $1,000. 
B.  owned  a  lot  adjoining  that  of  C,  who  desired  to  purchase  it.  By  agree- 
ment of  i)arties  A.  siirrender.d  his  note  to  B,  and  accept^'d  the  note  of  C. 
and  T).,  her  husband,  for  the  same  amount,  with  the  understanding  that  the 
lot  should  be  conveyed  to  C,  but  without  any  knowledge  of  A.  it  was  con- 
veyed to  her  husi)Hnd,  and  all  partic  s  recognized  the  note  as  the  debt  of  the 
wife.  The  husband  and  wife  sold  the  lot  to  other  tiarties.  The  wife  after- 
wards paid  to  A.  f(V  0  on  the  note,  and  )x'c<inie  insane,  and  the  court  adjudged 
that  the  note  was  null  and  void,  and  adjudged  that  the  ftiOO  was  paid  by  the 
wife  without  consideration.  Held — That  the  court  erred  in  permitting  the^ 
recovery  of  the  S(KX),  as  the  stvnie  was  paid  on  A  debt  which  the  wife  in  honor- 
and  good  conscience  owed,  and  under  the  rules  of  equity  should  not  recover^ 
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W.  W.  Thum  and  G.  Garner  Clark  for  appellant. 
H.  H.  Cocke  and  J.  W.  S.  Clementfi  for  appellees. 
Apjjeal  from  Jefferson  Circuit  Court,  Chancery  division, 
H)pini()n  of  the  court  by  Judge  Hobson. 

In  the  year  1887  appellant,  Phillip  Bupple  held  a  note  for  $1,000  on  Mary 
Strawer.  Miss  Stra»-er  owned  a  lot  adjoining  the  home  of  her  sister,  Cath- 
erine Kissel,  which  Mrs.  Kisael  wished  to  buy  from  her  for  $1,000.  Misa 
8tni8.ser  and  Mrs,  Kissel  then  made  an  arrangement  with  Kupple,  who  waa 
a  friend  of  theirs,  that  he  would  accept  Mrs.  Kissiers  note  and  surrender 
Miss  ytrasser's,  explaining  to  him  that  Miss  Stnisser  would  convey  her  prop- 
erty to  Mrs,  Kissel.  He  was  sick  in  bed  at  the  time.  Mrs.  Kissel  and  her 
husJiaml  execut-ed  to  him  a  note  for  $1,000,  and  he  surrendered  Miss  Stnu^sel's 
note  to  her.  Miss  Stnisser  then  made  a  deed  to  the  property  to  Mr.  Kissel, 
reoitlug  the  considenition  as  paid.  Why  the  deed  was  made  to  the  husband 
is  not  shown,  and  Kupple  did  not  know  of  this.  The  parties  were  friends, 
and  there  seems  to  have  been  the  utmost  confidence  between  them.  The  in- 
terest was  paid  on  the  note  thus  given  to  Kupple  from  year  to  year  until 
1890,  and  st^veral  renewals  were  made,  each  signed  by  the  husband  and  wife, 
the  hu>tband*s  name  being  placed  fii\st  and  the  wife  making  the  payment-s  of 
interest.  Kissel  and  wife  ran  a  bar  room  and  grocery.  He  stayed  in  the  bar 
room  and  she  in  the  grocery.  At  the  time  of  the  novation  of  the  debt  Miss 
•StraF.ser  had  another  oflfer  for  the  proijerty,  and  there  seems  t*)  have  been  no 
reason  f(ir  the  change,  except  the  desire  of  Mrs.  Kissel  to  get  the  property. 
Kupple's  only  motive  appears  to  have  been  to  accommodate  his  friends.  Mr. 
Kissel  died  In  the  year  1894;  there  was  an  Insurance  of  12, 000  on  his  life,  and 
out  of  this  Mrs.  Kissel,  in  the  year  1896,  paid  to  Kupple  $600  on  the  note. 
{Subsequently  she  lx>came  insane,  and  was  sent  to  an  asylum.  Kupple  then 
brought  this  suit  against  her  and  her  committee  to  recover  the  balance  of 
the  debt.  The  committee  pleaded  her  coverture  in  bar  of  the  action;  also 
that  the  not.e  was  without  consideration.  He  made  his  answer  a  counter- 
claim, alleging  that  the  $600  paid  by  her  on  the  note  after  her  husband's 
death  was  ])nid  through  ignorance  of  her  legal  rights,  when  she  was  of 
feeble  mind,  and  by  reason  of  the  fraudulent  advantage  taken  of  her.  Judg- 
ment was  prayed  for  the  recovery  of  this  sum  by  the  committee.  On  final 
hearing  the  court  dismissed  the  plaintiff's  petition  and  gave  judgment 
Against  the  plaintiff  for  the  |600  and  Interest,  which  Mrs.  Kissel  had  paid 
upon  the  note  after  her  husband's  death. 

The  judgment  In  favor  of  the  defendant  on  the  note  was  proper,  as  Mrs. 
Kissel  wiis  a  married  woman  when  she  execut-ed  It,  and  the  note  was  void. 
Being  void,  she  could  not  ratify  it  by  recognizing  It  as  her  debt  after  she 
became  discovert,  or  by  making  a  partial  payment  on  it  and  promising  to 
pay  the  remainder,  no  new  consideration  being  given.  (Chaney  v.  Flynn,  2 
Ky.  Law  Kep  ,  417;  Cheves  v.  Clover,  4  Ky.  Law  Kep.,  380  Miller  v.  Payne, 
7  Ky.  I^aw  Rep.,  2WV.  Bagby  v.  Bagby,  10  Ky.  Law  Rep.,  640. ) 

But  a  different  question  is  presented  as  to  the  $600  paid  by  Mrs.  Kissel  on 
the  note  after  her  huslinnd's  death.  Although  she  afterwartls  became  in- 
sane, the  pn)i)f  is  clear  that  hex  mind  was  unaffected  at  the  time  of  this  pay- 
ment.    There  is  also  an  utter  failure  of  pnwf  as  to  any  imposition,  mlsrepre- 


RUPPLE  V.  KISSEL,  &0.  237i 

sentation  or  fraud  of  any  kind.    She  paid  the  money  voluntarily  because  she. 
recognized  the  debt  as  her  own,  and  felt  under  a  moral  obllKation  to  ptiy  it. 
It  is  also  true  that  she  thought  she  was  under  a  legal  obligation  to  pay  it^ 
and  did  not  understand  that  in  law  she  could  not  be  compelled  to  pay  it. 
It  is  insisted  that  her  payment  having  been  made  under  a  mistake  of  law 
and  when  she  was  not  legally  bound,  the  money  may  be  recovered.     Th©^ 
rule  .in  this  State  is  that  where  money  is  paid  without  consideration  under 
a  palpable  mistake  of  law  or  fact,  which  was  not  owing  in  law  or  oonsclenc^^ 
and  ought  not  In  justice  to  lx»  retained,  it  may  be  rtcovered.     (Underwood 
V.  Brockman,  34  Ky.,  310;  McMurtiy  v.  Kentucky  Central  R.  R,  Co.,  84  Ky., 
464;  Louisville  Banking  Co.  v.  Asher,  23  Ky.  Law  Rep.,  1183,  and  cases  cited. ). 
On  the  other  hand,  the  rule  is  that  although  money  was  paid  under  a  palpable, 
mistake  of  law,  yet   if  in  conscience  and  justice  it  should  not  be  returned^ 
no  recovery  can  be  had.     Thus  in  Ix)uisville  v.  Zanone,  68  Ky.,  151,  where  a 
property  owner  had  paid  an  a.sse8.sment  for  a  street  improvement  in  Igno- 
rance that  by  an  error  of  the  council  he  was  not  'legally  liable.  It  was  held 
that  he  had  received  a  benefit  from  the  improvement,  and  that  it  could  not 
be  said  that,  in  honor  or  good  con8ciencc\  the  money  ought  to  be  paid  Twick  to. 
him  by  the  city.    This  principle  was  also  applied  in  Mitchell  v.  Stoddard 
County  Bank,  28  Ky.  T^w  Rep.,  1583;    Brands  v.  City  of  Louisville,  28  Ky. 
Law  Rep. ,  442,  and  cases  cited. 

In  his  reply  to  the  counterclaim  Rupple,  after  setting  out  the  facts  above 
stated  as  to  the  origin  of  the  note,  aptly  pleaded  that  he  surrendered  the 
Strasser  note  and  accepted  the  Kissel  note  on  a  distinct  agreement  that  Misst 
Strasser  would  convey  the  property  to  Mrs.  Kissel :  that  this  conveyance 
was  not  made  by  their  fault  and  without  his  knowledge;  that  he  snpposect 
the  agreement  had  Ix^n  carried  out,  and  in  all  transactions  had  with  Mrs. 
Kissel,  and  from  her  statements,  he  was  led  to  believe  the  property  had  been- 
tran.sf erred  to  her,  and  did  not  know  otherwl.se  until  after  this  suit  waa 
brought :  that  she  always  acknowledged  the  debt  as  hers ;  that  the  property 
has  since  been  transferred  to  another  person,  and  that  she  always  held  her- 
self out  to  him  as  the  principal  in  the  note,  and  by  her  fraud  and  mistake  the 
property  was  conveyed  to  her  husband  and  not  to  her.  We  think  the  proof 
sustains  these  allegations,  although  we  are  satl.^fled  that  Mrs.  Kissel  and 
her  husband,  no  less  than  Rupple,  acted  In  good  faith  and  with  entire  honesty 
of  purpose.  Still  the  fact  remains  that  Rupple  has  lost  his  debt  so  far  as  it 
has  not  l)een  paid,  and  that  he  and  Mrs.  Kissel  throughout  the  arrangement 
regarded  her  as  the  prlnclpil  debtor.  She  made  the  arrangt^ment  with  hlm^ 
and  she  made  al.so  all  the  payments  on  the  debt.  If  the  property  had  been 
conveyed  to  her,  it  or  its  proce<»ds  would  have  l)een  subject  to  the  debt  while 
in  her  hands.  She  suffered  It  to  be  conveyeil  to  her  husbiind.  Having  done 
this,  she  i-ecognlzetl  the  debt  as  hers,  and  being  under  at  least  a  moral  obli- 
gation to  iKiy  it,  paid  the  f600  on  It  freely  and  voluntarily.  We  can  not  say, 
under  the  evidence,  that  this  Is  numey  which  in  honor  and  good  ccnsclence 
she  ought  not  to  have  paid,  or  that  he  ought  not  to  retain  It. 

Judgment  reversed  and  cause  remanded,   with  directions  to  di.smlss  the 
counterclaim. 
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^HUMAKKR'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO..  &c. 

(Filed  May  6,  190S— Not  to  be  reported. ) 

Appeals— Final  order— The  lower  court  having  ordered  a  fund  recovered 
from  a  railroad  company  to  be  paid  into  court,  pending  a  proceeding  to  de- 
termine the  proper  parties  to  whom  payment  should  be  made  without  any 
x>rder  having  been  made  as  to  whom  the  money  should  be- paid,  is  not  a  floal 
order  from  which  attorneys  and  parties  in  interest  can  appeal. 

Robert  Harding  and  John  W.  Rawlings  for  appellants. 

Edward  W.  Hines  and  C.  R.  McDowell  for  appellee,  Louisville  &  Nashville 
^.  R.  Co. 

McMillan  &  Talbott  for  appellee,  Jennie  S.  Hurst. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  Shumaker*B  personal  representative  recovered  a  judgment  against 
the  appellee,  Louisvillle  &  Nashville  R.  R.  Co.,  for  $5,000,  and  it  was 
affirmed  in  this  court.  Before  the  mandate  or  execution  was  issued  the 
Xiouisville  &  Nashville  R.  R.  Co.  Instituted  this  action  to  restrain  the  issu- 
ing of  an  execution,  and  sought  to  have  the  court  take  charge  of  the  amount 
due  under  the  judgment,  upon  the  ground  that  there  was  a  question  as  to 
who  was  the  personal  representative  of  the  deceased,  and  to  determine  who,  if 
any,  of  the  persons  claiming  to  have,  were  entitled  to  liens  upon  the  judg- 
ment. Under  the  averments  of  the  petition  there  was  an  issue  between  the 
attorneys  for  the  plain ti€F  as  to  their  respective  rights  in  the  judgment;  and 
also  an  issue  with  the  widow  and  the  guardian  of  the  child  of  the  deceased, 
besides  an  issue  as  to  whether  the  party  claiming  to  be  was  the  personal 
representative  of  the  deceased.  The  court  accepted  the  t*^nder  of  the  fund 
and  placed  it  in  the  hands  of  the  Boyle  National  Bank,  and  there  to  remain 
until  ordered  to  }ye  distributed  by  the  court.  From  that  judgment  the  ap- 
pellants, Voris  claiming  to  be  the  personal  representative  of  the  estate,  Rob- 
ert Harding  and  J.  W.  Rawlings  who,  as  attorneys,  represented  the  plaintiff 
in  the  suit  in  which  the  judgment  for  15,000  was  rendered,  prosecuted  this 
appeal.  From  the  statement  filed  with  the  transcript  the  following  pennons 
were  made  appellees,  namely:  Louisville  &  Nashville  R.  R.  Co.;  Jennie  S. 
Hurst,  as  former  administratrix  of  John  Shumaker,  deceased;  Jennie  S. 
Hurst;  Bernie  Shumaker,  an  infant  under  fourteen  years  of  age;  Sylvester 
Russell,  and  R.  G.  Price,  as  clerk  of  the  Boyle  Circuit  Court.  Motions  wiere 
entered  by  Louisville  &  Nashville  R.  R.  Co.,  Jennie  S.  Hurst  and  Jennie 
Hurst,  as  guardian,  to  dismiss  the  appeal.  On  October  30,  1902,  the  motion 
was  sustained  as  to  the  appellee,  Louisville  &  Nashville  R.  R.  Co.,  and 
Jennie  S.  Hurst. 

The  rights  of  these  appellees  last  named  can  not  be  considered  in  review- 
ing the  action  of  the  court  because  they  are  no  longer  parties  to  this  appeaL 
So  the  question  is  no  longer  here  as  to  whether  the  Louisville  &  Nashville 
R.  R.  Co.  had  the  right  to  maintain  this  action,  or  whether  or  not  the 
tjourt  erred  in  ordering  the  money  to  be  paid  to  the  Boyle  National  Bank. 
"The  court  billow  did  not  adjudge  the  rights  of  parties  to  the  fund.  The 
judgment   from  which    the    appeal    is  prosecuted  reserves   that  question. 


GHILD£B8  Y.  h.  &  N.  B.  B.  00.  2375 

^Nothing  was  adjudged  in  favor  of  the  remaining  appellees  against  the  ap- 
X)ellants,  nor  does  the  judgment  affect  their  rights  with   respect  to  each 
others'  claims  to  any  extent  whatever.    It  results  that  there  is  no  final  order 
from  which  appellants  can  prosecute  an  appeal. 
It  is,  therefore,  dismisseil. 


CHILDERS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  May  6,  1903— Not  to  be  reported. ) 

Railroads — Damage  from  surface  water— Appellant  sold  the  right  of  way 
through  her  land  to  appellee.  The  road  constructed  a  cut  through  the  land 
■and  sloped  its  sides  so  as  to  gather  a  large  amount  of  surface  water,  which  it 
gathered  in  ditches  and  discharged  on  the  premises  of  appellant  in  such 
quantities  a!s  to  greatly  injure  her  spring  and  other  property.  This  action 
was  instituted  to  recover  damages  for  such  injuries.  The  lower  court  gave 
to  the  jury  a  peremptory  instruction  to  find  for  appellee,  from  which  this 
-appeal  is  prosecuted. .  Held — That  the  court  erred  in  giving  said  peremptory 
instruction.  The  deed  from  appellant  granting  the  right  of  way  did  not 
•confer  upon  the  appellee  the  right  to  accumulate  water  and  discharge  it  in 
■an  artificial  channel  on  the  remaining  part  of  the  land,  thus  to  produce  a 
serious  damage.  No  such  damage  was  in  the  contemplation  of  the  parties. 
Appellee  is  responsible  for  the  construction  of  the  approaches  so  as  to  con- 
tribute to  the  injury,  but  would  not  lie  responsible  for  injuries  resulting 
from  a  cloudburst  or  excessive  rain  on  a  special  occasion,  but  this  was  a 
matter  that  should  have  l)een  submitted  to  the  jury. 

B.  B.  Golden  for  appellant. 

J.  W.  Allcorn  and  E.  W.  Hines  for  appellee. 

Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  owns  land  at  the  end  of  one  of  the  appellet^'s  tunnels.  -The 
appellee,  for  the  consideration  of  165,  in  188fi  purchased  the  right  of  way  over 
the  land  of  the  appellant,  and  aliout  that  time  ctmstructed  the  tunnel.  When 
the  tunnel  was  first  built  the  approaches  to  it  for  some  distance  next  t4)  the 
premises  of  the  appellant  were  supportetl  by  timlx»rs,  and  by  reason  of  which 
a  narrower  cut  was  necessary  to  the  approach  of  the  tunnel.  In  1896  the 
timl)ers  decayed,  and  the  apiiellee  removed  them  and  sloped  the  sides  of  the 
cut  so  that  the  distance  from  lx)ttom  to  the  top  of  the  slope  is  from  150  to 
200  feet.  Ditches  were  cut  along  the  tracl?  so  as  to  carry  away  the  surface 
watt*r,  which  was  precipitated  upon  the  track  by  the  sides  of  the  cut.  The 
plaintiff's  house  is  situated  just  below  the  track.  Previous  to  the  removal 
of  the  timbers  and  sloping  of  the  sides  to  the  cut  the  surface  water  was  not 
discharged  up<^n  the  land  of  the  appellant  so  as  to  injure  it  in  any  way. 
Afterwards  the  surface  water  was  cjirried  upon  her  premises  in  such  a  way 
as  to  destroy  her  spring  and  render  uninhabitable  her  residence.  This  action 
was  brought  to  recover  damages  for  that  injury.  The  court  gave  peremptory 
instructions  to  find  for  the  defendant.  The  question  here  is,  did  the  court 
in  doing  this  erry 

The  testimony  offered  in  behalf  of  the  plaintiff  tends  to  show  that  her 
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premises  were  not  injured  by  surface  water  until  the  change  in  the  cut  which 
we  have  descrilxnl;  that  it  cut  great  gullies  in  her  premises;  that  had  prac- 
tically destroyed  her  spring;  that  on  one  occasion,  utter  a  heavy  rain,  water 
was  thrown  upon  her  premises  so  as  to  carry  away  her  shed  and  smoke- 
house; that  her  fences  were  carried  away  thereby.  The  plaintiff  testified 
that  the  water  nin  in  her  spring  every  time  it  rained,  and  that  she  has  been 
forced  to  abandon  her  house  by  reason  of  the  water  that  has  lieen  ca«t  npon 
her  premises  on  account  of  the  change  in  the  tunnel  and  the  construction  of 
the  ditches.  The  plain  tiff  also  testified  that,  in  her  opinion,  some  of  the^ 
water  which  formerly  llowed  through  the  other  end  of  the  tunnel  now,  by 
reason  of  the  ditches  which  had  becii  dug,  was  brought  toward  her  premises 
and  thrown  upon  them. 

It  is  urgeil  that  because  the  plaintiff  had  ctnivtyed  to  the  appellee  the  right 
of  way  it  had  the  right  to  construct  the  ruad  in  the  manner  in  which  it 
was,  and  if  in  consequence  of  that  the  plaintiff's  pn)perty  was  injured,  she 
is  not  entitled  to  recover.  This  contention  is  answered  in  Louisville  & 
Nashville  R.  R.  Co.  v.  Brlnton,  22  Ky.  Law  Rep..  «fi6,  wherein  the  court 
said:  "The  deed  is  one  which  simply  purports  to  convey  the  right  of  way  to 
the  api)ellant.  There  is  nothing  In  it  which  gives  the  appellant  the  right  to 
make  an  unlawful  use  of  property  conveyed  l)y  it.  The  vendor  had  the  right 
to  rely  upon  the  fact  that  the  railroad  would  Ix*  constructed  so  as  not  to 
damage  him  by  its  wrtmgful  act.  It  did  not  confer  ujjon  the  appellant  the 
right  to  accuiuulate  water  and  discharge  it  ii^  an  artificial  channel  on  the 
remaining  part  of  his  Itind,  and  thus  produce  a  .serious  damage.  No  Buch 
damage  was  in  the  contemplation  of  the  parties  at  the  time  the  deed  was 
execut*?d,  neither  does  it  relinquish  a  claim  for  damages  for  such  an  act." 

In  that  ca.se  the  court  quoted  with  approval  Gould  on  Waters,  wherein  it 
said:  *'An  owner  of  land  hiis  no  right  to  rid  his  land  of  surface  water,  or 
superfically  percolating  'N^Titer,  by  collecting  it  in  artificial  channels  and  dis- 
charging it  through  or  uptin  the  land  of  an  adjoining  proprietor.  This  is 
alike  the  rule  of  the  common  and  civil  law. "    •    •    ♦ 

It  certainly  was  not  in  the  contemplation  of  the  parties  when  the  right  of 
way  was  granted  that  the  appellee  had  the  right  to  construct  its  road  so  as 
to  Ciist  surface  water  upon  the  grantor's  i>remises  so  as  to  practically  destroy 
them.  Its  reasonable  and  proi)er  use  of  the  right  of  way  does  not  allow  it  to 
construct  their  railroad  so  as  to  produce  the  effect  which  the  plaintiff's  testi- 
mony tended  to  prove  in  this  case.  The  court  below  seemed  to  be  of  the 
opinion  that  all  the  damage  had  lieen  protiuced  by  the  excessive  rain  on  one 
occasion,  which  resulted  in  the  carrying  away  of  the  shed  and  smokehouse, 
and  for  that  reason  the  plaintiff  was  not  entitled  to  recover.  If  the  injury 
complained  of  was  the  result  of  a  cloud  burst  or  exc^essive  rain,  and  the  man- 
ner of  the  construction  of  the  approach  to  the  tunnel  did  not  contribute*  to 
the  injury  of  the  plaintiff,  then  of  cour.se  the  appellee  has  no  responsibility 
for  the  injui-y  n*sulting  on  that  particular  occasion.  This  is  a  question  for 
the  jury.  Besides,  the  testimony  tended  to  show  that  every  time  it  rained 
the  water  was  discharged  upon  the  plaintiff's  premises  to  her  damage.  In 
our  opinion  tho  case  should  have  gone  to  the  jury. 

The  judKuitnt  is  reversed  for  proceedings  consistent  with  this  opinion. 
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ACTON,  &c.  V.  WALKER'S  EX'TX. 

(Filed  May  6,  1903— Not  to  be  reported. ) 

Bills  and  notes— Specific  performance  of  contract— Pleading— This  action 
was  instituted  by  appellee  as  executrix  of  W.  to  recover  judgment  on  four 
notes  of  $100  each  for  purchase  money  for  land ;  also  for  judgment  for  $100  on 
another  instrument  purporting  to  be  a  mortgzige  on  horses  to  secure  the  pay- 
ment of  the  first  note.  Held — That  no  judgment  should  l)e  rendered  on  the 
last  instrument  as  it  ip  simply  a  mortgage  to  secure  the  payment  of  a  note; 
at  least  it  is  not  an  obligation  to  pay  any  sum  of  money.  The  petition  is 
insuflacient  to  authorize  a  recovery  on  the  four  notes,  as  it  falls  to  aver 
where  the  testator  dieil,  and  in  what  court  she  qualified  as  executrix,  and 
in  what  court  the  will  was  probated.  The  terms  of  the  title  bpnd  are  not 
averred  specifically.  The  plaintiff  failed  to  allege  the  terms  of  the  will,  and 
that  under  the  will  she  was  vested  with  the  title  to  the  land  which  had  been 
sold  appellants,  or  state  the  facts  that  would  show  that  she  had  the  right  to 
make  and  tender  them  a  deed  which  they  were  bound  to  accept  under  the 
terms  of  the  title  bond. 

W.  H.  Barnes  and  E.  P.  Xeal  for  ivppellants. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter, 

The  appellee  instituted  this  action  to  recover  on  five  several  papers,  which 
are  as  follows : 
*'One  year  after  date  we  will  pay,  with  interest,  E.  Dudley  Walker  $100, 

first  payment  on  land.     November  29,  1884. 

"J.  W.  ACTON, 

"RANDLE  ACTON. 
"Attest:  JOHN  P.  BARRETT." 

"Two  years  after  date  we  will  pay,  with  interest,  E.  Dudley  Walker  $100, 

second  payment  on  land.     November  89,  1884. 

"J.  W.  ACTON, 

"RANDLE  ACTON. 
"Attest:  JOHN  P.  BARRETT." 

"Thrt'e  years  after  date  we  will  jMiy,'  with  inteivst,  E.  Dudley  Walker  $100, 

third  piivment  on  land.     Noveml)er  29,  1884. 

"J.  W.  ACTON, 

"HANDLE  ACTON. 
"Attest:  JOHN  P.  BARRETT." 

"Four  years  after  date,  with   inter«»st,  we  will  pay  E.  Dudley  Walker  $100, 

fourth  and  la.«t  i»iyment  on  land.     Noveml^er  29,  1884. 

"J.  W.  ACTON, 

"HANDLE  ACTON. 
"Attest:  JOHN  P.  BARRETT." 

"We  owe  E.  Dudley  Walker  a  note  of  $100,  with  interest,  due  in  one  ye^ir, 

first  payment  on  the  land,  and  to  secure  him  mortgage  him  mine,  J.  W. 

Acton's  bay  mare,  about  ten  years  old,  and  mine,  Handle's,  one  bay  horse, 

about  three  years  old.     Noveml)er  29,  1884. 

his 
"J.  W.  X  ACTON, 
n^ark 

'^HANDLE  ACTON. 
"Attest:  JOHN  P.  BARRETT." 

vol.  24—150 
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The  petition  is  not  in  paragraphs.  It  is  In  substance  averred  in  the  peti- 
tion that  the  plaintiff 's  testator,  by  title  bond,  conveyed  a  certain  boundaiyof 
land  to  the  appellants,  and  for  the  purchase  money  the  obligations  sued  on 
'ivere  executed.  The  court  rendered  a  personal  judgment  against  the  appel- 
lants for  1600,  with  6  per  cent,  interest  per  annum  from  29th  of  November, 
1884,  the  date  of  the  notes. 

It  will  l)e  observed  that  the  notes  are  for  tlOO  each,  and  in  the  one  due  one 
year  after  date  it  is  recited  that  it  is  the  first  payment  on  the  land;  in  the 
one  payable  in  two  years  after  date  it  is  recited  that  it  is  for  the  second  pay- 
ment on  the  land;  in  the  one  due  three  years  after  date  it  is  recited  that  it 
is  the  third  payment  on  the  land,  and  in  the  one  due  four  years  after  date 
it  is  recited  that  it  is  for  the  fourth  and  last  payment  on  the  land.  From 
the  terms  of  these  four  several  promissory  notes  the  obligors  only  promised 
to  pay  the  plaintiff's  testator  the  sum  of  WOO.  By  the  other  writing  copied 
above  the  plaintiff  claims  the  appellants  promised  to  pay  an  additional  $100. 

It  does  not  import  a  promise  to  pay  plaintiff^s  testator  f  100.  It  purports 
to  be  a  mortgage  on  J.  W.  Acton's  bay  mare  and  Handle's  bay  horse  to 
secure  the  payment  of  a  100  note  payal)le  one  year  after  date  executed  for  the 
first  payment  on  the  land.  This  paper  bore  the  same  date  of  the  noteti.  We 
conclude  that  it  is  not  a  promise  to  pay  money,  but  it  is  a  mortgage  of  two 
horses  to  secure  the  payment  of  the  note  executed  for  the  first  payment  on 
the  land.  But  in  any  event,  if  it  is  not  a  mortgage  of  property  to  secuiv 
that  note,  it  If  certainly  no  obligation  to  i>ay  money,  but  only  mortgage  of 
property  to  secure  the  payment  of  money.  It,  therefore,  follows  that  the 
court  erred  in  rendering  judgment  against  appellants  for  $600. 

The  plaintiff  fails-  to  aver  where  the  testator  died  and  in  what  court  she 
qualified  as  executrix,  and  in  what  court  the  will  was  probated.  The  terms 
of  the  title  lx)nd  are  not  averred  specifically.  The  plaintiff  failed  t<»  aver 
the  terms  of  the  will,  and  that  under  the  will  she  was  vested  with  the  title 
to  the  land  which  had  been  sold. appellants,  or  state  the  facts  which  would 
show  that  she  had  the  right  to  make  and  tender  them  a  deed  which  they 
were  IxHind  to  accept  under  the  ti?rni6  of  the  title  bond.  Failing  to  make 
these  averments  the  petition  was  defective.  The  tender  of  the  deed  in  ihe 
absence  of  the  avennents  as  to  the  tt^rms  of  the  will  showing  the  right  of 
executrix  to  make  it  is  insufficient.  (Cavin  &  Elliott  v.  Williams  &  Uay,  8 
Bush,  343. )    The  demurrer  should  have  l)een  sustained  to  the  petition. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


SIMPSON'S  GDN,  &c.  v.  MILLER. 

(Filed  March  fi,  1908— Not  to  be  reported. ) 

Homestead — Purchase  money— Where  money  is  Iwrrowed  to  pay  purchase 
money  on  a  farm  the  farm  may  ]>e  subjected  to  the  dei)t  notwithstanding 
the  ow^ner  may  claim  it  as  a  homestead,  as  such  claim  can  not  prevail 
against  a  debt  civated  prior  to  the  acquisition  of  the  land  and  payment  of 
purchase  money. 

J.  S.  (ilenn  for  nppt'llant?. 

J.  K.  Fogle  for  appellee. 
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Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobeon. 

Mary  C.  Simpson  owned  a  farm  of  value  |800  in  Ohio  county.  She  and 
"her  husband  traded  this  farm  to  M.  F.  Allen  for  another  tract  of  land  worth 
4600,  and  arranged  with  appellee,  David  Miller,  that  he  would  pay  Allen  |800. 
Allen  then  conveyed  the  latter  farm  to  Mrs.  Simpson.  The  consideration  of 
the  conveyance  is  expressed  in  the  deed  in  these  words:  '*In  consideration  of 
■an  exchange  of  land,  amount  of  1300,  and  $800  cash  in  hand  xiaid,  which  is  fur- 
nished by  D.  A.  Miller,  which  retains  a  lien,  notes  being  executed  this  day, 
note  $150,  due  16th  of  January,  1895.  two  notes  for  $150,  due  16th  of  January, 
1896,  the  receipt  of  which  is  hereby  acknowledged. " 

Mrs.  Simpson  and  her  husband  executed  notes  to  Miller,  x)ayable  as  above, 
•containing  the  following  recitals:  ''The  above  is  secured  by  a  lien  on  our 
farm  and  is  evidence  of  money  borrowed,  being  purchase  money  on  said 
farm.*'  Miller  brought  this  suit  on  the  notes  and  to  enforce  the  lien  on  the 
land.  The  defendants  claimed  the  land  as  a  homestead,  and  insist  that  there 
was  no  lien  on  it  to  the  extent  that  it  was  paid  for  by  the  |300-tract,  on. 
^hioh  they  resided  with  their  family  before  the  trade.  The  circuit  court 
enforced  the  lien,  and  the  deft^idants  appeal.  The  proof  clearly  shows  that 
the  money  was  borrowed  of  Miller  to  pay  the  balance  of  the  purchase  money 
-of  the  tract  of  land  conveyed  by  Allen  to  Mrs.  Simpson,  and  was  i)aid  to 
Allen.  It  also  shows  that  there  was  a  distinct  understanding  that  Miller 
was  to  have  a  purchase-money  lien  on  the  land  for  the  money.  The  notes 
^were  executed  in  accordance  with  this  agreement,  and  the  deed  which  re- 
tained the  lien  on  the  land  for  the  money  was  accepted  by  the  grantee  and 
recorded.  The  proof  also  shows  that  the  reason  for  lx)rrowing  the  money 
was  that  there  was  a  lien  on  the  land  by  mortgage  due  by  Allen,  which  had 
to  be  removed,  and  this  mortgage  was  paid  oflf  out  of  the  money  which 
Miller  furnished. 

It  is  insisted  for  appellant  that  a  married  woman  can  not  encumber  her 
land  in  any  other  way  than  that  pointed  out  by  the  statute,  and  that  the 
homestead  right  having  vested  in  the  $800  tract,  continued  in  the  other  tract 
4o  the  extent  that  its  proceeds  went  into  it.  (Rulo  v.  Murphy,  51  S.  W.,  318; 
Carr  v.  Winlook,  28  Ky.  Law  Kep.,  1047;  Blakely  v.  Adams,  21  Ky.  Law  Rep., 
SQ&. )  But  none  of  these  cases  are  in  point  here.  Simpson  and  wife  conveyed 
-away  the  $8(H)-traGt  to  Allen,  and  when  they  come  to  claim  a  homestead  in 
the  $6U0-tract  they  are  met  by  the  provision  of  the  statute  that  the  homestead 
exemption  "shall  not  apply  to  sales  under  execution,  attachment  or  judg- 
ment, if  the  debt  or  liability  existed  prior  to  the  purchase  of  the  land  or  of 
the  erection  of  the  improvement  thereon."  (Kentucky  Statutes,  section 
1702. )  Under  this  provision  the  exemption  does  not  exist  as  against  pur- 
-ohase  money  for  the  land,  nor  can  it  be  claimed  against  a  note  given  for 
borrowed  money  usied  to  pay  the  purchase  money.  (Bnidley  v.  Curtis,  79 
Ky. ,  327 ;  Coleman  v.  Parrot,  17  Ky.  Law  Rep. ,  814. )  The  money  borrowed 
of  Miller  was  the  purchase  money  of  the  tract,  and  Miller  has  the  same  Hen 
on  the  land  under  the  deetl  that  Allen  would  have  had  if  the  notes  had  been 
executed  to  Allen  and  not  to  Miller.  The  deed  was  accepted.  It  In  terms 
retained  a  lien  on  the  land,  and  as  against  this  Hen  no  right  of  homestead 
exists. 
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After  Mrs.  Simpson's  death  the  action  was  revive*  against  her  infant  chil- 
dren, and  the  guardian  ad  litem  filed  an  answer,  pleading  that  there  was  m- 
mistalie  in  the  notes  in  reciting  a  lien  on  all  the  land.  This  was  denied  l^ 
the  reply,  and  no  proof  was  taken  to  sustain  the  allegation.  Besides,  there- 
was  no  allegation  of  mistake  in  the  deed,  which  had  been  accepted,  and  ther 
money  being  used  to  pay  for  the  land  and  borrowed  for  this  purjmse  at  th» 
time  the  deed  was  mtule,  by  the  terms  of  the  statute  the  exemption  does  not^ 
apply  as  against  the  debt. 

Judgment  alfirmed. 


LOUISVILLE   RY.    CO.  v.    SOUTHWESTERN  ALCATRAZ  ASPHALT 

AND  CONSTRUCTION  CO.,  &c. 

(Filed  May  6,  1908— Not  to  be  reported.  > 

Street  improvements— Appellant  owning  property  at  the  intersection  of 
Highland  avenue  and  Wxm  Borries  avenue,  on  this  appeal  complains  of  the 
method  of  assessment  of  its  property  to  pay  for  the  Improvement  of  Von 
Borries  avenue  because  property  on  the  opposite  side  of  Von  Bories  avenue 
is  not  assessed  to  the  same  extent.  Held — That  the  method  of  assessment  Is^ 
not  objectionable  for  this  reason  as  the  property  on  the  other  side  of  said 
avenue  lies  in  a  triangle  formed  by  Von  Borries  and  Baxter  avenues,  and  has 
been  required  to  contribute  to  the  improvement  of  Baxter  avenue;  besides,, 
the  assessment  can  not  be  extended  across  a  principal  street 

L.  R.  Yeaman  for  appellant. 

William  Furlong  for  S.  W.  A.  A  &  C.  Co. 

H.  L.  Stone  for  city  of  Louisville. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobstm. 

The  city  of  Louisville  made  a  contract  with  appellee  for  the  Improvement 
of  Von  Borries  avenue,  from  Highland  avenue  to  Htpburn  avenue,  and 
assessed  the  cost  of  the  improvement  to  the  property  owners  abutting  thereon. 
Baxter  avenue  intersects  Von  Borries  avenue  at  an  acute  angle,  and  in  this 
way  the  amount  of  property  on  the  northeast  side  of  Von  Borries  avenue 
assessed  for  the  improvement  is  small.  This  threw  a  larger  burden  on  the 
property  on  the  south  side  than  would  otherwise  have  fallen  on  it,  as  the 
cost  under  the  statute  is  assessed  to  both  sides  according  to  the  total  number 
of  square  feet.  The  total  area  assessed  is  107,555  square  feet.  Of  this,  11,905- 
square  feet  are  on  the  northeast  side  of  the  street,  and  9(5,250  on  the  south- 
west  side.     The  situation  Is  shown  by  the  following  map : 
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Appellant,  the  Louisville  Ry.  Co. ,  who  owns  the  lot  at  the  lutersection  of 
highland  avenue  and  Von  Berries  avenue,  coniphtins  of  the  assessment  on 
4»he  ground  that  something  like  89  per  cent,  of  the  cost  of  the  improvement 
"was  thrown  upon  the  propf^rty  on  the  southwest  side  of  the  street.  But  the 
property  on  the  northeast  side  pays  at  the  same  rate  per  square  foot,  and 
from  the  shape  of  that  property  we  are  by  no  means  sure  that  the  burden 
-does  not  fall  as  heavy  on  it  as  on  the  property  on  the  opposite  side  of  the 
-Street.  There  was  no  misttike  in  not  assessing  the  property  north  of  Baxter 
avenue  for  this  improvement.  This  property  has  been  assessed  for  the  im- 
provement of  Baxter  avenue,  and  we  have  held  in  several  cases  that  the 
•council  can  not  cross  a  principal  street  in  making  an  assessment.  The  prop- 
-erty  owners  north  of  Baxter  avenue  having  been  assessed  for  improving  it, 
no  injustice  has  been  done  appellant  in  the  asstssinent  in  controversy. 
<<Zender  v.  Barber  Asphalt  Co.,  ante,  2279,  decided  April  29. ) 

Judgment  affirmed. 


E AliLEY  V.  SUTTON. 

(Filed  May  6,  1903— Not  to  lie  reported, ) 

Appeals— Bill  of  exceptions — ^W'here  the  record  shows  that  a  bill  of  excep- 
tions was  filed  and  signed  at  a  term  of  court  subsequent  to  the  term  at  whi^jh 
the  motion  for  a  new  trial  was  overruled,  without  any  order  appearing  which 

'extended  the  time  for  filing  u  bill  of  exceptions,  it  will  not  be  considered  on 

4ippeal. 

R.  S.  Crawford  for  appellant. 

C.  W.  Lester  and  S.  V.  D.  Stout  for  apx)ellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burmuu. ' 

This  fiction   in  ejectment  was  brought  by  appellee  in  the  Whitley  Circuit 
</Ourt  against  the  appellant  to  recover  a  small  boundary   of  land  which  it 
^was  alleged  he  was  wrongfully  in  the  possession  of.     The  defendant,  by  an- 
swer, traversed  all  the  affirmative  allegations  of  the  petition,  and  the  jury 
iinder  proper  instructions  found  for  the  plaintiff.     And  the  defendant  upon 
this  appeal  asks  a  reversiil  mainly  upon  the  ground  that  the  verdict  was 
fla^antly  against  the  weight  of  evidence.     The  trial  was  had  and  plaintiff's 
motion  and  grounds  for  a  new  trial  filed  at  the  January  term,  1901,  of  the 
"Whitley  Circuit  Court;  but  they  were  not  acted  upon  at  that  term,  and  dur- 
ing the  following  May  term  additional  grounds  for  a  new  trial  were  filed, 
4ind  the  motion  for  new  trial  overruled,  and  the  plaintiff  awarded  the  pos- 
-sessionof  the  land.     At  the  following,  Aug^ist,  term  of  the  court  the  defend- 
-ant  tendered  and  had  signed  his  bill  of  exceptions.     The  record  Calls  to  show 
that  time  was  given  to  appellant  at  the  term  that  his  motion  was  overruled 
to  prepare  and  tender  his  bill  of  exceptions  at  the  succeeding  term  of  the 
•court  as  provided  by  section  334  of  the  Civil  Code.    We,  therefore,  can  not 
legally  consider  upon  this  appeal  that  part  of  the  record  which  purports  to 
"be  a  bill  of  exceptions.      (Vandeveer   v.  Griffith,    69  Ky.,    486;    Lynch   v. 
Heynolds,  69  Ky.,  457.)    But  for  the  satisfaction  of  counsel  we  will  say  that 
'we  have  read   the   testimony  as   therein   contained,  and,  in   our  opinion,  It 
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abundantly  supports  the  finding  of  the  jury.    The  pleadings  in  the  case'alsc^ 
support  the  judgment. 
Judgment  affirmed. 

BOWMAN  &  COCKRELL  v.  DILLION. 

(Filed  May  6,  1903— Not  to  be  reported. ) 

Contracts — Injunction — A  conveyance  of  the  joint  use  of  a  river  bank  for 
the  purpose  of  tieing  logs  and  rafts  does  not  give  the  purchaser  the  right  to 
erect  a  boom  along  the  bank  for  the  purpose  of  catching  logs,  and  the  owner 
of  land  on  the  opposite'  side  of  the  river  may  enjoin  the  operation  of  the- 
boom  when  it  interferes  with  his  right  to  float  rafts  or  logs. 

Beckner  &  Jouett  and  C.  C.  Williams  for  appellants. 

J.  W.  Brt)wn  and  J.  W.  Alcorn  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  eourt  by  Judge  Hobson. 

On  July  17,  18t>o,  the  Livingston  Coal  Co.  conveyed  to  Denny,  Faulkner  &r 
McLean  four  acres  of  land  lying  at  the  junction  of  Round  Stone  creek  and. 
Hockcastle  river,  on  the  east  side  of  Round  Stone  and  the  north  side  of  the- 
rlver,  fronting  on  the  river  26  poles  and  19  links.  The  deed  also  contained 
this  provision:  "The  second  party  is  to  have  the  joint  use  of  the  bank  on 
both  .sides  of  Rockcastle  river  above  the  mouth  of  Round  Stone  up  to  where- 
the  lines  of  the  first  party  crosses  said  river  for  the  purpose  of  tieing  logs  and 
rafts  to  the  trees  on  said  bank.  This  privilege  is  to  be  used  and  enjoyed  in 
connection  with  and  jointly  with  the  mill  seat  now  occupied  by  Roberts, 
except  that^  the  second  party  is  to  have  the  whole  and  exclusive  UE«e  of  the 
banks  fronting  on  Rockcastle  river  and  on  the  land  herein  conveyed  to  them 
from  the  water's  edge  at  the  junction  of  Round  Stone  and  Rockcastle  rivep- 
up  said  river  2^^  poles  and  19  links  to  the  corner  of  the  land  of  the  second 
I)arty.  *' 

The  property  conveyed  by  this  deed  passed  through  several  hands^  and  is 
now  owned  by  appellants,  Bowman  &  Cockrell,  who  operate  a  sawmill  on 
it.  On  the  opposite  side  of  Round  Stone,  and  just  below  them  on  the  rivop, 
is  the  mill  of  appellee,  W.  R.  Dllllon,  who  purchased  his  property  in  the  year 
1898  from  Margaret  Sambrook,  who  also  claimed  tinder  the  LivingstOB 
Coal  Co.  by  a  deed  subsequent  to  that  of  Denny,  Faulkner  &  McLean^ 
Dill  ion  ownetl  fifty  acres  of  land  lying  on  the  river  above  appellants'  mill ; 
also  ft  strip  of  land  150  feet  wide  on  the  south  side  of  the  river  and  adjoining 
this  tract.  Appellants  put  a  boom  in  the  Hver  on  the  south  side  opposite 
this  150-f(K)t  strip,  and  appellee  filed  this  suit  to  enjoin  them  from  maintain- 
ing it.  Their  right  to  maintain  the  boom  depends  upon  the  meaning  of  the 
clause  in  the  deed  to  Denny,  Faulkner  &  McLean,  above  quoted.  It  is 
shown  that  the  mill  seat  occupied  by  Roberts  is  no  longer  occupied  aa 
a  mill  seat.  It  is  also  shown  that  owing  to  the  size  of  Rockcastle  river 
it  is  difticult  to  raft  logs  down  it,  and  that  the  most  practicable  way 
to  get  them  down  is  to  float  them  down  loose  on  a  tide  and  catch 
theiii  in  a  lx)om.  The  boom  as  maintained  by  appellants  was  put  in 
by  Denny,  Faulkner  &  Mclean  soon  after  they  got  the  property,  and  was. 
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maintained  by  them  until  they  failed,  about  the  year  1890.  The  boom 
afterwards  broke,  but  parts  of  it  remained.  While  it  was  in  this  con- 
dition Dillion  bought  it  from  Mrs.  Sambrook  in  1803.  After  this  appellanta 
bought  the  Denny,  Faulkner  &  McLean  property  and  repaired  the  boom,  and 
have  since  maintained  it.  While  the  proof  shows  that  all  the  parties  have 
had  booms  since  about  the  year  1881,  it  is  not  shown  that  there  were  any 
booms  in  the  river  at  the  date  of  the  deed  from  the  Livingston  Coal  Co.  to 
Denny,  Faulkner  &  McLean,  or  that  there  had  been  any  before  that.  On 
the  contrary,  we  think  the  proof  shows  thot  up  to  this  time  the  logs  were 
brought  down  in  rafts.  On  these  facts,  the  question  to  be  determined  is, 
what  is  the  effect  of  the  grant  of  the  joint  use  of  the  bank  on  both  sides  of 
Rockcastle  river  for  the  purpose  of  tieing  logs  and  rafts  to  the  trees  on  the 
bank?  It  is  conceded  by  appellee  that  appellants  have  the  right  to  tie  their 
logs  and  rafts  along  the  bank  in  front  of  his  property.  He  only  disputes 
their  right  to  maintain  the  boom  there.  In  determining  the  meaning  of 
"these  words  the  rest  of  the  clause  must  be  looked  to  by  the  court.  The  priv- 
ilege thus  conveyed,  it  is  stipulated,  is  to  be  used  and  enjoyed  jointly  with 
the  mill  seat  occupied  by  Hoberts,  except  as  to  the  bank  in  front  of  the  land 
conveyed.  The  tieing  of  logs  and  rafts  to  the  trees  along  the  bank  could  be 
use^and  enjoyed  jointly  by  two  parties;  but  the  privilege  of  maintaining  a 
boom  would  not  naturally  be  conferred  jointly  on  two  mill  owners.  And  as 
the  practice  had  been  to  bring  down  the  logs  and  rafts  and  tie  them  to  the 
trees,  the  natural  meaning  of  the  language  of  the  deed  when  it  conferred  a' 
privilege  jointly  w^ith  Roberts  of  tieing  logs  and  rafts  to  the  trec^s  on  the 
bank  is  that  the  grantor  did  not  convey  the  right  to  maintain  a  boom, 
which  is  a  very  distinct  right  and  of  much  greater  value  than  the  mere  right  of 
using  the  bank  to  tie  the  logs  and  rafts  to.  This  conclusion  is  fortified  by 
the  difference  of  language  used  in  reference  to  the  btink  in  front  of  'the  land 
conveyed  to  Denny,  Faulkner  ^  Mcljean.  As  to  this  it  is  provided  *'that 
the  second  party  is  to  have  the  whole  and  exclusive  use  of  the  bank  fronting 
on  liockcastle  river  and  on  the  Umd  hereby  conveyed  to  them."  The  whole 
and  exclusive  use  of  the  bunks  is  a  very  different  thing  from  the  joint  use  of 
the  banks  for  the  purix)se  of  tying  logs  ond  rafts  to  the  trees  on  it.  We, 
therefore,  conclude  that  the  circuit  court  properly  held  that  api)ellants  under 
their  deed  did  not  acquire  the  right  to  maintain  a  lx)oni  in  the  river  opposite 
the  169-f(K)t  strip.  The  question  is  not  l)efore  the  court  hen*  as  to  what  may 
be  their  rights  as  to  the  bank  in  front  of  their  own  land,  not  unretisonably 
interfering  with  the  free  ust^  of  the  river  by  others.  The  amendetl  answer 
only  elalK)rated  the  defense  made  in  the  original  answer.  Considering  it  as 
filed,  w^e  sre  no  n>ason  under  all  the  evidence  for  disturbing  the  judgment. 
The  proof  fails  to  make  out  the  cast*  for  the  openUlon  of  an  estopivl. 
Judgment  aiTirmed. 


HOGKKXJIAMMEK,  &c.  v.  LEXINGTON  &  EASTERN  RY.  CO. 

(Filed  May  i\,  liM)J3— Not  to  b(*  reported.) 

Railn)ads — NegligtMicc — Throwing  corps**  from  wagon — Api)ellttnt  .st«*tes  in 
his  ]x»tition  that  while  cnisslng  the  track  of  api)ellee's  road  with  the  corpse 
of  his  child,  on  the  way  to  the  burial,  a  train  struck  the  wngon,  throwing 
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the  corpse  to  the  ground,  and  prayed  for  damages  for  mental  suflfering  on 
account  thereof.  The  petition  was  dismissed  on  demurrer,  from  which  this 
appeal  is  prosecuted.  Held— That  while  a  parent  has  the  right  of  burial  of 
his  child,  and  may  maintain  an  action  for  any  interference  therewith,  in 
which  he  may  recover  damages  for  his  in  jureii  feelings,  yet  in  this  cai?e  it  is 
only  chargetl  that  by  the  negligence  of  the  defendant  the  corpse  was  thrown 
out  of  the  wagon  to  the  ground.  It  is  not  alleged  that  the  corpse  was  muti- 
lateti  in  any  way,  or  any  injury  done  to  it  or  the  coffin.  There  is  no  reason 
why  the  same  rule  may  not  be  applied  to  a  corpse  in  a  case  like  this  as 
would  be  applied  if  the  child  were  alive  and  no  injury  dime  to  it.  Appel- 
lant's petition  stated  no  cause  of  action. 

W.  D.  Jackson  for  appellants. 

Arthur  Carey  and  Morton,  Darnall  &  Wilson  for  appellee. 

Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Appellant  complains  of  the  judgment  of  the  circuit  court  dimiissing  on 
demurrer  his  petition.  The  original  petition  is  in  these  words:  "The  plain- 
tiff, John  Hockenhammer.  says  that  the  defendant,  the  Ijexington  and  East- 
ern Ry.  Co. ,  is  a  corporation  created  by  the  legislature  of  Kentucky,  with 
authority  to  construct  and  operate  a  railroad  from  Lexington.  Ky. ,  eastward 
through  Kentucky;  that  on  the  4th  day  of  September,  18$)9,  the  plaintiff,  in 
company  with  his  wife,  mother  and  divers  other  pt^rsons,  was  bringing  to 
Stanton,  Ky.,  the  corpse  of  his  infant  child,  Virgil,  for  the  purpose  of  bury- 
ing it  in  che  graveyard  at  Stanton ;  that  on  Raid  day  in  crossing  defendant's 
road  at  the  regular  county  crossing  made  by  defendant  for  said  purpose,  in 
Clay  City,  Ky. ,  with  a  wagon  containing  the  corpse  of  said  child,  by  the 
willful  neglect  and  gross  carelessness  of  the  defendant's  servant-s  and  agent>s, 
said  wagon  was  run  over  and  the  corpse  therein  thrown  to  the  ground  ont 
of  said  wagon  by  the  defendant's  servants  and  agents  in  running  defend- 
ant's engine  and  train  of  cars,  which  said  servants  and  agents  had  been  em- 
ployed by  the  defendant  to  run,  and  which  they  were  nmning  under  said 
employment,  from  said  city  of  Lexington,  Ky.,  east.  Wherefore,  the  plain- 
tiff asks  for  judgment  against  the  defendant  for  the  sum  of  $10,000  damages 
and  cost,  and  for  all  i-elief  that  he  mav  be  entitled  to." 

The  defendant  entered  a  motion  for  the  plaintiff  to  make  his  petition  more 
specific  as  to  the  injury  to  the  wagon,  and  thereupon  he  avowed  that  he 
claimed  no  damages  for  injury  to  the  wagon.  The  defendant  then  filed  a 
general  demurrer  to  the  petition,  which  was  sustained,  and  the  plaintiff  was 
given  leave  to  amend.  The  following  amendment  was  filed:  *'The  plaintiff, 
by  leave  (jf  court,  amends  his  petition  herein,  and  now  makes  all  the  allega- 
tions set  out  in  his  original  petition  a  part  of  this  amendment,  and  now 
states  that  by  the  willful  negligence  and  gross  ciirelessness  of  defendant's 
servants  and  agents  said  corpse  was  thrown  out  of  said  wagon,  in  the  pres- 
ence of  plaintiff,  his  wife  and  divers  other  persons  following  the  said  corpse 
to  its  last  resting  place,  causing  the  plaintiff  great  distress  and  anguish  of 
mind,  by  the  defendant's  agents  and  servants  in  running  defendant's  engine 
and  train  of  cars,  which  said  servants  and  agents  had  been  employed  by  the 
defendant  to  run,  and  which  they  were  running  under  said  employment, 
and  that  by  re«son  of  the  said  wrongful  act,  gross  negligence  and  careless- 
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ness  of  this  defendant  and  its  servants  and  agents  this  plaintiff  was  dam- 
aged in  the  sum  of  $10,000.  Wherefore,  he  prays  judgment  for  the  aforesaid 
sum,  and  for  all  proper  relief, " 

The  demurrer  was  sustained  to  the  petition  as  amended,  and  the  plaintiff 
declining  to  plead  further,  the  action  was  dismissed. 

In  8  Am.  &  Eng.  Kncy.  of  Law,  834,  it  is  said:  "While  a  dead  ]x)d.v  is  not 
property  in  the  strict  sense  of  the  common  law,  yet  the  right  to  bury  a  corpse 
4ind  preserve  its  remains  Is  a  legal  one  which  the  courts  will  recognize  and 
protect.     And  any  violation  of  it  will  give  rise  to  an   action  for  damages." 

The  English  common  law  authorities  are  not  applicable  in  America,  for 
the  reason  that  the  ecclesiastical  courts  in  England  exercised  exclusive  juris- 
diction as  to  the  burial  of  the  dead,  and  the  common  law  courts  treated  such 
matters  as  Ix^longing  exclusively  to  the  church.  But  as  we  have  no  eccle- 
siastical courts  in  this  country  exercising  the  jurisdiction  conferred  on  such 
•courts  in  England,  rights  in  the  lx>die6  of  the  dead  must  l>e  protected  by  the 
civil  courts.  Thus  in  Larson  v.  Chase,  47  Minn.,  307,  14  Ij.  R.  A.,  85,  a 
widow  brought  an  action  to  recover  damages  for  the  wnuigful  mutilation  of 
the  corpse  of  her  deceased  husband,  and  it  was  held  that  as  she  had  the  legal' 
right  to  the  custody  of  the  body  of  her  husband  for  the  purposes  of  preserva- 
tion and  burial,  she  could  maintain  the  action,  and  that  as  wherever  a  legal 
right  is  invaded  compensiition  for  the  injury  may  be  n^covei*etl,  she  was  en- 
titled to  recover  for  mental  pain  and  suffering,  as  these  were  the  proximate 
And  natural  consequences  of  the  defendant's  wrongful  act.  In  Meagher  v. 
Driscol,  98  Mass. ,  281,  W)  Am.  Dec. ,  759,  the  defendant  entered  upon  plain- 
tiff's land  and  dug  up  and  ivmoved  the  dead  lx>dy  of  his  child.  It  was  held 
that  the  plaintiff  could  recover  damages  therefor,  including  mental  anguish 
AS  an  element  of  recovery;  but  in  this  case  the  court  i^ests  its  opinion  upon 
the  ideji  that  the  gist  of  the  action  was  the  trespass  upon  the  plaintiff's  land. 
In  Bessemer  Land  Co.  v.  Jenkins,  111  Ala.,  185,  56  Am.  St.  Rep.,  26,  the 
same  rule  was  followed.  But  in  di.^^ussing  this  rule  in  Litrson  v.  Chase  the 
court  said:  "It  would  l)e  a  reproach  to  the  law  if  a  plaintiff's  right  to  re- 
cover for  mental  anguish  resulting ^rom  the  mutilation  or  other  disturb- 
ance of  the  remains  of  the  dead  should  Ije  mmie  to  depend  up<m  whether  in 
-committing  the  act  the  defendant  also  committed  a  technical  trespass  upon 
plaintiff's  premises,  while  every lx)dy's  common  sense  would  tell  them  that 
the  real  and  substantial  wrong  was  not  the  trespass  on  the  land,  but  the  in- 
dignity to  the  dead. " 

In  Renihan  V.  Wright,  125  Ind.,  536,  21  Am.  St.  Rep.,  — ,  the  plaintiffs, 
'who  were  the  father  and  mother  of  a  child,  sued  an  undertaker  who  had 
charge  of  the  body  and  tigreed  to  keep  it  safely  in  a  vault  until  they  were 
prepared  to  bury  it,  but  who  had  negligently  allowed  the  body  to  be  taken 
from  the  vault  and  in  stmie  way  lost.  It  was  ht  Id  that  they  could  recover, 
and  that  they  were  entitled  to  recover  for  mental  anguish.  The  decision  of 
this  court  in  L.  &  X.  R.  R.  Co.  v.  Hull,  24  Ky.  Law  Rep.,  375,  is  in  line 
with  these  cases.  In  that  case  it  was  held  that  damages  for  mental  anguish 
might  lie  recoveretl  by  a  husband  against  a  carrier  for  negligence  in  the 
transportation  of  the  corpse  of  his  deceased  wife,  following  the  principle  laid 
■down  by  this  court  in  Chapman  v.  Western  Union  Telegraph  Co.,  90  Ky., 
366,  and  Western  Union  Telegraph  Co.  v.  Vancleve,  107  Ky. ,  464. 
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On  the  other  hand,  it  was  held  in  Griffith  v.  The  Charlotte,  &c.,  R.  R.,  2S 
S.  C. ,  25,  that  there  can  be  no  suit  for  mutilating  a  dead  body,  and  In  Gat- 
zaw  V.  Buening,  106  Wis.,  1,  49  L.  R.  A.,  476,  that  exemplary  damages 
might  be  recovereil  for  depriving  the  plaintiff  of  the  use  of  a  hearse  and 
stopping  it  as  he  was  burying  the  body  of  his  ohild,  but  that  mental  suffer- 
ing could  not  be  considered,  as  there  was  no  physical  injury.  But  the  South 
Carolina  case  was  an  action  by  an  administrator  whose  rights  were  deter- 
mined by  the  statute  under  which  he  was  appointed,  and  in  Wisconsin  the 
pule  adopted  by  this  court  as  to  the  recovery  of  damages  for  mental  suffering 
in  the  cases  alx5ve  referred  to  is  not  followed,  and  this  seems  to  be  the  foun- 
dation for  the  difference  of  result  reached. 

In  Bumy  v.  Children's  Hospital,  169  Mass.,  67,  38  L.  R.  A.,  413,  a  father 
sued  a  hospital  to  recover  for  an  autopsy  performed  upon  the  dead  body  of 
his  child,  entrusted  to  it  for  treatment,  without  his  consent.  It  was  held  he 
could  recover,  and  the  case  of  Meagher  v.  Drlscol  was  cited  as  holding  that 
the  jury  might  take  into  consideration  the  injury  to  the  plaintiff's  feelings. 
In  Foley  v.  Phelps,  1  App.  Div.  (N  Y. ),  the  same  conclusion  was  reached^ 
and  speaking  of  the  right  to  possession  of  the  corpse  the  court  said:  ''It  i» 
the  right  to  what  remains  when  the  breath  leaves  the  Ixxly,  and  not  merely 
to  such  a  hacked,  hewed  and  mutilated  corpse  as  some  stranger,  an  offender 
against  the  criminal  law,  may  choose  to  turn  over  to  an  afflicted  relative." 

In  Pierce  v.  Swan  Point  Cemetery,  10  R.  I. ,  327,  14  Am.  Rep. ,  667,  the 
court  said:  "There  is  a  duty  imposed  by  the  universal  feelings  of  mankind 
by  some  one  towards  the  dead,  a  duty,  and  we  may  also  say  a  right,  to  pro- 
tect from  violation:  and  a  duty  on  the  part  of  others  to  abstain  from  viola- 
tion. It  may,  therefore,  be  considered  as  a  sort  of  quasi  property,  and  it 
would  be  discreditable  to  any  system  of  law  not  to  provide  a  remedy  in  such 
a  case." 

We,  therefore,  conclude  that  the  great  weight  of  authority  sustains  the  rule 
that  there  is  a  legal  right  in  the  bodies  of  the  dead,  which  the  courts  will 
recognize  and  protect  by  the  proper  action,  as  the  case  may  be.  It  remains 
to  determine  whether  the  plaintiff's  petition  shows  an  actionable  injury  to 
his  legal  rights.  It  will  be  observed  that  it  is  only  chargeil  that  by  the 
negligence  of  the  defendant  the  corpse  was  thrown  out  of  the  wagon  to  the 
ground.  It  is  not  alleged  that  the  corpse  was  mutilated  in  any  way  or  any 
injury  done  to  it  or  the  coffin.  If  the  plaintiffs  h»d  been  in  the  wagon 
themselves  and  Ix'en  thrown  out,  but  not  hurt,  they  could  not  have  main 
tained  an  action  for  the  ineiit:il  suflfering  thereby  Cviiustnl,  for  no  rule  is 
better  settled  than  that  mental  suffering  in  cas<»s  of  this  character  not  con- 
nected with  physical  injury  c:in  not  be  ivcovend  for;  and  if  the  ohild  had 
been  alive  and  had  Ixvn  thrown  from  the  wagon  just  as  the  corpse  was,  but 
not  hurt,  no  actiiJU  eculd  have  been  maintained.  (2  Shearman  &  Redfield 
on  Negligence,  section  761,  7(>4. )  Both  the  railroad  oomimny  and  the  wagon 
were  rightfully  upon  the  highway.  It  was  not  a  aise  of  willful  trespass,  but 
siini)ly  a  ease  of  rollisiiMi  In  twtvn  the  two  vehicle  s,  and  nuist  stand  as  any 
other  collision  lH*r\vie:i  vi  hides  <»n  a  highway.  ,  We  .siv  no  reason  why  the 
same  rule  .should  not  Ik*  ajiplicHl  to  a  corpse  in  a  case  like  thisa.s  would  be 
applied  if  the  child  wiTv*  r.live  and  no  injury  d<me  it.  To  allow  the  action' 
to  l)e  maintained  would  he  to  make  an  exception  to  all  well  settled  legal 
principles  not  warranted  by  any  precedents  we  have  found. 

Judgment  allirmed. 
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GRAINGER  &  CO.  v.  PATTERSON,  JR. 

(Filed  May  6,  1908— Not  to  be  reported. ) 

Liens — ^Agents — ^Estoppel — P.  made  a  contract  with  appellee  to  remodel  a 
business  house  according  to  the  plans  and  specifications  prepared  by  an 
architect.  P.  made  a  subcontract  with  appellants  to  furnish  the  iron  work, 
and  on  the  completion  of  the  work  there  was  owing  appellants  a  balance  of 
1624.89,  for  which  they  have  asserted  in  this  Suit  a  lien  on  the  property^ 
The  defense  is  made  that  P.,  the  contractor,  with  the  treasurer  of  appel- 
lant company,  were  present  together  in  the  office  of  the  architect,  when  the 
treasurer  finally  consented  that  an  order  for  the  balance  owing  by  appellee 
should  be  drawn  in  favor  of  P. ,  the  contractor,  and  that  the  balance  would 
be  settled  between  the  parties  afterwards.  Held— That  the  evidence  oonduc* 
ing  to  prove  this  defense  of  appellant  the  decision  of  the  chancellor  will  not 
be  disturbed,  and  appellant,  by  their  agent,  having  consented  that  the  order- 
for  the  balance  of  the  money  should  be  given  to  P. ,  ought  not  In  good  con- 
science enforce  its  collection  against  appellee  again. 

Fred  Forcht,  Jr. ,  and  Forcht  &  Field  for  appellants. 

Pirtle  Sd  Trabue  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

In  Augiist,  1899,  the  appellee,  William  Patterson,  Jr.,  contracted  with 
Andrew  Peklenk  to  remodel  a  business  house  owned  by  him  on  Main  street 
in  the  city  of  Louisville  in  accordance  with  plans  and  specifications  pre- 
X>ared  by  Clark  &  Loomis,  architects.  Peklenk  subcontracted  the  structural 
iron  work  called  for  in  the  specification  to  Grainger  &  Co. ,  a  corporation,  at 
the  agreed  price  of  $1,086.85,  and  during  the  progress  of  the  work  paid  to. 
Grainger  &  Co.,  $1,063.06,  leaving  unpaid  $624.29.  Mr.  Charles  J.  Clark^ 
one  of  the  architects  who  drew  the  plans,  supervised  the  erection  of  the 
building,  and  as  the  work  progressed  drew  ortlers  on  Patterson  in  favor  of 
the  contractors  in  payment  for  work  done.  On  the  13th  day  of  July,  1900, 
Grainger  &  Co.  instituted  this  suit  against  Patterson  and  Peklenk,  in  which 
they  allege  that  on  the  13th  ciay  of  January,  U)'K),  they  had  filed  and  caused 
to  be  recorded  in  the  office  of  the  county  clerk  of  Jefferson  county  a  state- 
ment of  their  claim,  and  taken  all  necessary  steps  requireti  by  the  statute  to 
secure  a  mechanic's  lien  on  the  building,  and  prayed  fob  a  perscmal  judgment 
against  the  defendants,  and  for  an  enforcement  of  their  lien  for  the  balance 
due  by  a  sale  of  the  property.  The  defendant  in  his  answer  averred  "that 
on  the  8th  of  January,  1900,  after  the  completion  of  the  work,  the  plaintiff » 
by  itfl  agent,  went  with  Peklenk  to  Clark  &  Loomis.  the  supervising  archi- 
tects of  the  building  to  collect  the  balance  due  on  the  work;  that  it  was  ascer- 
tained thtit  the  defendant,  Patterson,  owed  Peklenk  a  l>alance  of  $768.18 
upon  the  building;  and  that  Clark  &  Loomis,  by  and  with  the  consent  of 
plaintiff,  drew  an  order  upon  the  defendant,  Patter.son,  in  favor  of  Peklenk 
for  the  full  amount  thereof;  and  that  the  plaintiff's  agent  and  Peklenk  went 
together  to  see  the  defendant  for  the  purpost*  of  collecting  it,  but  failed  to 
find  him  on  that  day,  and  for  this  reason  the  order  was  not  paid;  that  plain- 
tiff's  agent  left  this  order  in  the  po.Ksession  of  Peklenk,  under  promise  fnmi 
him  that  he  would  collect  it  and  pay  to  thi^  plaintiff  the  balance  due  to. 
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them :  that  on  the  next  day  the  order  was  duly  presented  by  Peklenk  to  t^e 
defendant  and  paid;''  and  pleads  that  by  reason  of  these  facts  the  plaintiff  is 
©stopped  from  asserting  any  further  claim  against  the  defendant.  The 
plain tifif,  by  reply,  controverted  the  facts  relied  on  as  an  estoppel.  The 
chancellor  thereupon  transferred  the  case  to  the  common  law  branch  of  the 
Jefferson  Circuit  Court  for  a  trial  of  the  issue  of  fact  raised  by  the  plead- 
ings, which  was  duly  hml,  under  instructions  which  are  not  objectetl  to,  and 
resulted  in  a  verdict  in  favor  of  the  defendant.  The  case  was  then  retrans- 
ferred  to  the  chancei-y  division  of  the  circuit  court,  where  it  was  adjudged, 
in  accordance  with  the  finding  of  the  jury,  that  Grainger  &  Go.  were  es- 
topped by  the  consent  of  their  agent ;  that  the  whole  of  the  lialanoe  due  by 
•defendant  should  he  paid  to  Peklenk;  and  that  they  would  look  to  him  for 
the  amount  due,  and  plaintiff  has  appealed. 

The  appeal  presents  for  our  decision  practically  only  questions  of  fact. 
'Charles  J.  Cltirk,  the  supervising  architfct,  testifleil  Ijefore  the  jury  that 
Henry  H.  Martin,  the  treasurer  of  Grainger  &  Co. ,  was  present  in  his  office 
on  the  8th  of  January,  1900,  when  he  drew  the  order  on  the  defendant  in 
favor  of  Peklenk;  that  he  told  Martin  that  he  would  issue  two  orders,  one 
for  the  bulance  that  Peklenk  owed  him,  and  the  other  for  the  balance  that 
Patterson  would  then  owe  Peklenk,  and  that  he  could  collect  his  own  money 
from  Patterson  if  he  so  desired;  that  ^lartin  &  Peklenk  got  into  a  contXD- 
Versy  over  the  amount  of  the  balance  that  was  due  Grainger  &  Co. ,  and 
that  Martin  said  to  him:  '*Let  Mr.  Peklenk  have  the  order  for  the  full 
xomount,  and  we  will  settle  the  balance  between  us;"  that  he  then  drew  the 
order  in  favor  of  Peklenk  for  the  full  amount  of  $758;  and  that  Martin  and 
Peklenk  left  the  oflice  together  to  go  to  see  Patterson  to  collect  the  money. 
Hartin  and  Peklenk  both  deny  that  Martin  said  to  Clark  that  he  could  draw 
the  order  for  Peklenk  for  the  full  amount,  but  neither  deny  that  they  were 
present  In  Clark's  office  for  the  purpose  of  obtaining  the  order  for  the 
balance  due  upon  the  work,  and  that  this  order  was  drawn  in  the  presence 
of  both  of  them,  and  that  they  went  together  to  collect  it  from  Patterson 
for  the  purpose  of  dividing  it  between  them.  Upon  this  question  of  fact 
both  the  jury  and  the  trial  judge  have  decided  in  favor  of  the  defendant,  and 
the  rule  is  well  established  in  this  court  that  the  decision  of  the  chanoellor 
will  not  be  disturbed  where  the  evidence  is  conflicting,  and  on  the  whole  case 
the  mind  is  left  in  doubt  as  to  the  truth.  Having  by  their  agent  consented 
that  Clark,  as  agent  and  representative  of  the  defendant,  should  draw  an 
xjrder  in  favor  of  Peklenk  for  the  entire  balance  due  upon  the  work,  appellant 
xan  not,  in  good  conscience,  ask  that  Patterson  should  be  required  again  to 
pay  this  money,  or  any  part  thereof,  to  them. 

Judgment  afiinned. 

MITCHELL  V.  SOUTHERN  RY.  CO. 

(Filed  May  6,  U)08— Not  to  be  reported. ) 

Contracts— Damages — Appellant  entered  into  a  contract  by  which  he  was 

to  do  certain  work  in  the  constructicm  of  a  tunnel  on  appellee's  road  in  In- 

■diana,  according   to   the  specifications,  made  a  part  of  the  contract.     The 

specifications  contain  the  following  provision:  The  contractor  takes  all  risks 

4n  regard  tt)  accidents  and  casualties  of  all  kinds  which  may  occur  during 
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the  progress  of  the  work,  and  to  be  held  responsible  for  all  damages  to  work 
as  well  as  to  the  machinery,  rolling  stock,  persons  and  property  which  could 
have  been  avoided  by  the  exercise  of  proper  care  and  vigilance  on  his  part. 
There  was  also  a  provision  requiring  the  contractor  to  execute  bond,  with 
approved  security,  in  the  sum  of  S15,0(X).  Appellee,  by  the  operation  of  one 
of  its  trains,  injured  one  of  appellant's  workmen  and  coniproinijsixl  his  claim 
for  damages  by  paying  him  $»355.95,  and  appellant  claiming  that  appellee- 
owed  him  a  balance  on  the  contract  brought  suit  for  same,  when  appellee, 
as  a  defense,  claimed  the  right  to  withhold  payment  of  the  amount  paid  as 
damages  on  the  compromise.  Held — That  appellant  was  not  liable  for  said 
damage.  Such  an  interpretation  should  not  l)e  given  a  contract  that  would 
make  the  appellant  responsible  for  the  consequence  of  a  negligent  act  of  the 
appellee  unless  no  other  meaning  can  be  ascribed  to  it.  If  a  doubt  existed  as 
to  its  meaning,  the  court  should  resolve  that  doubt  against  the  contention 
that  the  contract  was  intended  to  indemnify  appellee  against  its  own  negli- 
gence. 

Helm,  Biruce  &  Helm  for  appellant. 

Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefife/son  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judg^a  Paynter. 

On  the  9th  day  of  April,  1901,  the  appellant,  Mitchell,  and  the  defendant»^ 
Southern  Ry.  Co.,  entered  into  a  contrtict  by  which  Mitchell  was  to  do  oer^ 
tain  work  in  the  construction  of  a  tunnel  on  the  line  of  the  appellee's  raiU 
way  in  Indiana,  according  to  the  specifications,  made  a  p?»rt  of  the  contracts 
The  8pecifk5ation« contained  the  following  provision:  *'The  contract-or  takea. 
all  risks  in  regard  to  accidents  and  casualties  of  all  kinds  which  may  occur 
during  the  pr>)gress  of  the  work,  and  to  be  held  responsible  for  all  diimages.. 
to  work  as  w^ll  as  to  the  machiuTy,  rolling  stock,  persons  and  prop.»rty 
which  could  have  bec*u  avoided  by  the  exeniise  of  proper  chtv  and  vigil/uioe 
on  his  part." 

Among  the  provisions  of  the  contract  was  the  following:  **The  contractor 
hereby  agrees  t/O  give/bond,  same  secured  by  some  reliable  surety  company, 
accepted  by  the  railway  company,  in  the  sum  of  tl5,000,  for  the  faithful  per- 
formanc/e  of  the  within  contnict,  and  for  the  purpose  of  Indemnifying  th» 
railway  company  for  the  work  cont<^mplated  under  this  contract,  and  for  all 
cost  accruing  to  said  railway  company  in  defending  any  and  all  liens,  of ■ 
whatsoever  nature,  enforced  for  labor  and  material  under  this  contract. 
Said  contractor  further  agrees  to  indemnify  and  save  harmless  said  railway 
company  from  all  casualties  or  accidents  resulting  to  employes  engaged  in 
the  work  contemplated  under  this  contract,  or  to  any  third  person  who  may 
ba  in  any  manner  injured  or  damaged  by  the  said  contractor,  his  servants, 
or  agents,  in  the  performance  of  this  contract.  " 

The  appellee  ent-ered  upon  and  completed  the  work  under  the  contract, 
which  has  been  accepted  and  the  contract  price  has  been  paid,  except,  S365.96, 
which  api)ellee  withheld  from  the  appellant  on  account  of  the  following 
fact^,  namely :  During  the  progress  of  the  work  on  the  tunnel  Mills  Bux^ 
ton  received  an  injury,  which  was  due  entirely  to  the  negligence  of  the  ap- 
pellee, in  the  manner  of  its  operation  of  a  railway  train  through  the  tunnel, 
whilst  Buxton  was  working  as  an  employe  of  plaintiff's  in  the  execution  ot' 
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%he  work  required  by  the  contract.  Neither  the  plaintiff  nor  anj  of  his  em- 
ployes in  the  least  degree  contributed  to  the  injury.  The  train  which  in- 
flicted it  was  not  used  by  the  appellant  or  for  him,  but  was  one  which  waa 
operated  entirely  by  the  appellet*,  and  wholly  within  its  control.  Buxton 
instituted  a  suit  against  the  appellee,  to  ^cover  damages  for  the  injury  he 
had  received.  The  suit  was  compromised  for  $355.95,  and  it  is  conceded  that 
the  compromise  and  settlement  was  a  prudent  one  for  the  appellee  to  make. 

The  question  here  for  our  consideration  is,  did  the  appellee  have  the  right 
to  withhold  the  amount  which  it  paid  Buxton  out  of  the  contract  price  of 
the  work?  The  answer  to  this  question  depends  upon  the  terms  of  the  con- 
tract into  which  the  parties  entered.  It  is  the  contention  of  the  appellee 
that  the  appellant  indemnified  it  against  losses  occasioned  by  casualties  and 
accidents  resulting  in  the  injury  of  the  appellant's  employes  engaged  in  the 
performance  of  the  work  contemplated  under  the  contract,  notwithstanding 
that  the  injury  might  be  inflicted  solely  by  its  own  negligence.  For  the  ap- 
pellant it  is  insisted  that  it  was  not  the  intention  that  he  should  indemnify 
appellee  against  its  own  negligence,  but  that  he  was  indemnifying  against 
losses  which  might  result  to  it  by  reason  of  his  or  his  employes'  conduct  in 
the  prosecution  of  the  work^.  In  construing  a  contract  it  should  be  the  pur- 
pose of  a  court  to  ascertain,  if  possible,  the  intention  of  the  parties  to  it.  To 
do  so  it  is  sometimes  not  only  important  for  the  court  to  consider  the  lan- 
guage employed  in  the  contract,  but  the  ciroumstances  surrounding  the 
parties,  and  the  object  in  view  which  induced  the  nmking  of  it.  It  is  not 
proper  in  construing  a  contract  for  a  court  to  seize  upon  some  exprefudon  in 
It  and  allow  that  to  control  in  disregard  of  other  provisions  of  it.  The  whole 
T>f  the  contract  should  be  read.  When  we  consider  the  work  to  be  done  by 
the  appellant  was  to  yield  him  but  a  few  thousand  dollars  in  gross,  and  that 
his  profits,  if  large,  considering  the  work  to  ba  done,  would  necessarily  be 
small  in  amount,  it  is  improbable  that  he  would  undertake  to  indemnify 
the  appellee  against  losses  occasioned  by  its  own  acts  of  negligence.  Es- 
pecially is  it  so,  when  one  act  of  negligence  by  the  appellee  might  not  only 
8weep  away  the  profits  derived  from  the  work,  but  his  entire  fortune.  Such  an 
interpretation  should  not  be  given  a  contract  that  would  make  the  appellant 
responsible  for  the  consequence  of  a  negligent  act  of  the  appellee  unless  no 
other  meaning  can  be  ascribed  to  it.  If  a  doubt  existed  as  to  its  meaning. 
the  court  would  resolve  that  doubt  against  the  contention  that  the  contract 
was  intended  to  indemnify  appellee  against  its  own  negligence.  Every  pre- 
sumption is  against  such  intention.  While  the  precise  question  was  not 
Xinder  consideration  in  cases  to  which  w<?  now  allude,  yet  we  think  the  rule 
-enunciated  in  them  applies  equally  well  to  this  case.  In  Perkins  v.  New 
York  Central  U.  11.  Co.,  24  N.  Y.,  23R,  the  court  said:  "A  party  who  claims 
exemption  from  liability  for  the  negligence  of  his  servants  or  agents  must 
undoubtedly  base  his  claim  upon  the  express  words  of  his  contract.  It  'will 
not  be  ijresumed  in  his  favor. ' ' 

In  Mynard,  &c.  v.  Syracuse,  &c. ,  R.  R.  Co.,  71  N.  Y.,  183,  the  court  said: 
^ '  When  general  wortls  may  operate  without  including  the  negligence  of  the 
carrier  or  his  servants,  it  will  not  be  presumed  that  it  was  intended  to  In- 
t)Iude  it.  Every  presumption  is  against  an  intention  to  contract  for  im- 
munity  for  not  exercising  ordinary  diligence  In  the  transaction  of  any 
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business,  and  hence  the  general  rule  is  that  contracts  will  not  be  so  con- 
strued unless  expressed  in  unequivocal  terms.** 

To  read  the  contract  In  question  without  observing  the  punctuation,  we 
tkt  once  conclude  that  it  was  not  the  intention  of  the  parties  that  the  appel- 
lee was  to  be  indemnified  against  its  own  acts  of  negligence.  If  we  read  It 
with  a  comma  after  the  wortls  "to  any  third  person/'  then  it  would  read  as 
follows:  "Said  contractor  further  agrees  to  Indemnify  and  save  harmless  said 
railway  company  from  all  casualties  or  accidents  resulting  to  employes  en- 
gaged In  the  work  contemplated  under  this  contract,  or  to  any  third  person, 
*  who  may  be  in  any  manner  injureil  or  damaged  by  the  said  contractor,  his 
servants  or  agents,  in  the  performance  of  this  contract. " 

To  thus  read  it  shows  that  the  indemnity  to  the  appellee  is  against  the 
consequences  of  the  acts  of  the  contractor,  his  servants  or  agents  in  the  per- 
formance of  the  contract.  The  U.  S.  Supreme  Court  in  Ewing  v.  Burnett,  11 
Peters,  54,  said:  "Punctuation  is  a  most  fallible  standard  by  which  to  inter- 
pret a  writing;  it  may  be  resorted  to  when  all  other  means  fail;  but  the 
<5ourt  will  first  take  the  instrument  by  its  four  corners,  in  order  to  ascertain 
its  true  meaning;  if  that  is  apiiarent  upon  judicially  inspecting  the  whole, 
the  punctuation  will  not  be  suffered  to  change  it." 

When  the  court  takes  the  Instrument  by  its  four  comers  to  ascertain  its 
meaning  and  reads  it  without  punctuation,  the  same  conchtsion  is  reached, 
as  to  the  intention  cf  the  parties,  as  is  reacheti  when  the  comma  is  placed 
after  the  words  "if  any  third  person."    In  our  opinion,  if  for  no  other  rea- 
son, the  comma  should  be  so  placed,  because  the  language  in  the  specifica- 
tions which  we  have  quoted  above  showed  that  the  appellant  was  to  be  re- 
sponsible only  for  damages  which  might  have  lx»en  avoided  by  the  exercise 
of  proper  care  on  his  part.     By  the  terms  of  the  specifications  (and  it  must 
be  read  in  connection  with  the  contract  as  it  is  made  part  of  it  by  express 
terms)  the  appellant  is  made  respon>;ible  for  "accidents  and  casualties  of  all 
kinds  which  may  occur  during  the  progress  of  the  work,  and  will  Ix*  held  re- 
sponsible for  all  damages  to  the  work,  as  well  as  to  the  machinery,  rolling 
stock,  persons  and  property,  which  could  ha\e  been  avoided  by  the  exercise 
of  proper  care  and  vigilance  on  his  part."    The  word  persons  would  com- 
prehend all   the  appellant's  agents,  servants  and  employes  and  "third  per- 
sons."    If  he  is  to  he  responsible  for  damages  to  his  employes  and  third  per- 
sons, which  could   have  lieen   avoidetl  by  the  exercise  of  proper  care  and 
Tigilance  on  his  iwirt,  the  converse  of  the  proposition  is  true;  that  he  is  not 
to  be  held  responsible  for  damages  to  his  employes  or  third  persons  which 
were  not  the  result  of  the  want  of  his  proper  care  and  vigilance.     To  read 
this  clause  in  the  specification  in  connection  with  the  clause  in  the  contract, 
it  is  readily  seen  that  the  indemnity  to  appellee  against  damages  to  persons 
by  accidents  or  casualties  was  such  as  were  produced  by  the  acts  of  the  ap- 
pellants, his   servants  or  agents.     The  app?llee  did  not  have  the  right  to 
withhold  the  amount  in  controversy. 

The  judgment  is  reverse<i  for  pn)ceedings  consistent  with  this  opinion. 
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(Filed  Mfty  6,  1903— Not  tw  be  reported.  ) 

Kailroads— Dnniages  from  lire— Appellee  recovered  a  judgment  for  $900 
damages  ^pRlllting  from  fire,  CAUsed  by  sparks  escaping  from  one  of  appel- 
lant's engines.  On  appeal  it  is  insisted  that  the  verdict  is  flagrantly 
against  the  evidence.  Held— That  the  verdict  will  not  be  disturbed.  While 
the  doctrine  is  well  settled  that  if  a  railroad  company  uses  the  lat-est  and 
most  approved  means  of  preventing  spirks  from  escaping  from  its  engines- 
It  will  not  l)e  liable  for  fires  that  may  result,  yet  it  is  competent  evidence  to 
prove  that  large  cinders  escaped  from  the  engines  to  rebut  the  contention  of 
appellant  that  the  fire  escapes  were  In  good  condition. 

C.  H.  Rodes  for  appellant. 

Robt.  Harding  and  Rawlings  &  Vories  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  appellee,  J.  W.  Caskey,  in  the  Boyle  Circuit 
Court,  to  recover  damages  against  appellant,  C. ,  N.  O.  &  T.  P.  Ry.  Co.^ 
for  negligently  setting  fire  to  his  house,  whereby  it  and  a  large  portion  of 
his  furniture,  and  other  personal  effects  thei-ein,  were  burned. 

The  evidence  for  appellee  showed  that  his  house  was  situated  about  one 
hundred  feet  from  appellant's  line  of  railway,  and  on  the  —  day  of  Febru- 
ary, 1901,  within  twenty-five  or  thirty  minutes  after  the  passing  of  one  of 
appellant's  trains,  the  roof  of  the  house  was  discovered  to  be  on  fire,  and 
those  present  not  being  able  to  extinguish  the  flames,  it  was,  in  a  short 
time,  entirely  destroyed;  that  on  the  day  the  fire  occurred  the  weather  was. 
extremely  dry,  with  a  strong  wind  blowing  from  the  direction  of  the  line  of 
railway  towards  the  house ;  that  as  the  train  passed  it  was  noticed  that  the 
smokestack  of  the  engine  was  emitting  dense  clouds  of  smoke,  and  that  cin- 
ders were  esciiping  therefrom  in  such  quantity  and  ^ize  that  when  carried 
by  the  wind  agtiinst  the  house  of  appellee  it  sounded  as  if  it  vras  hailing, 
and  that  some  of  these  cinders  were  as  large  as  peas ;  that  the  fire  originated 
at  a  point  on  the  roof  next  the  line  of  railroad;  that  it  couM  not  have  orig- 
inat-ed  from  sp.*irks  coming  from  the  chimneys  of  the  house,  the  strong  wind 
blowing  from  the  direction  of  the  railroad  excluding  this  as  a  possibility; 
that  the  fires  in  the  grates  within  the  house  were  all  down  very  low,  and 
throwing  out  no  sparks  at  the  time,  and  there  were  no  other  fires  in  the 
neighborhood,  except  that  in  the  engine  of  appellant's  train,  from  which  the 
confitigration  which  destroyed  appellee's  house  could  have  originated. 

The  answer  of  appellant  put  in  issue  the  allegations  of  negligence  con- 
tained in  the  petition,  and  its  evidence  conduces  to  show  that  the  smoke- 
stack of  the  engine  in  question  was  furnished  with  a  spark-arrester  of  the 
most  improved  pattern  known  to  science;  that  It  was  properly  adjusted  at 
the  time ;  that  the  train  was  a  light  one,  and  not  going  at  an  unusual  rate 
of  spt*ed.  The  jury,  under  the  instructions  of  the  court,  returned  a  verdict 
in  favor  of  appellee  for  the  sum  of  $900. 

AiJpelllant  complains  on  this  apiperil  of  no  technical  error  occurring  dur- 
Ing  the  trial,  but  bases  its  claim  to  a  reversal  solely  upon  the  want^f  merit 
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in  appellee*s  cause  of  action;  in  other  words,  it  complains  only  of  the  court's 
refusal  to  jwremptorily  instruct  the  jury  to  find  for  It  after  all  the  evidence 
was  in. 

In  the  case  of  the  L.  &  N.  R.  R.  Co.  v.  Samuel's  Ex'ors,  29  Ky.  Law  Rep., 
904,  it  is  said:  "The  law  is  well  settled  in  this  State" that  a  railroad  com- 
pany, authorized  by  its  charter  to  u.se  steam  power,  has  necessarily  the  right 
to  use  fire  as  a  means  of  generating  steam ;  and  it  is  not  liable  for  injuries 
resulting  from  the  sparks  escaping  from  its  locomotive  if  it  was  furnished 
at  the  time  with  the  best  and  most  improved  screen  and  spark-arrester  in 
practical  use,  when  these  appliances  are  in  perfect  order,  if  not  otherwise 
guilty  of  negligence  in  the  operation  of  its  engine.  But  it  is  equally  well 
settled  that  in  an  action  against  a  railroad  company  to  recover  for  loss  by 
fire,  alleged  to  have  resulted  from  negligence  in  operation,  or  for  failure  to 
have  the  spark-arrester  in  proper  condition,  the  testimony  showing  that 
sparks  and  cinders  escaped  from  the  locomotive  in  unusual  quantities,  was 
competent,  and  will,  of  itself,  warrant  the  assumption  that  the  arrester  was 
out  of  order,  or  was  improperly  adjusted,  and  that  the  defendant  was  con- 
sequently guilty  of  negligence  in  this  regard." 

This  case  was  approved  In  Illinois  Central  Railroad  Co.  v.  Scheible,  24 
Ky.  Law  Rep.,  1708,  in  an  opinion  which  reviewetl  all  of  the  cases  decided 
by  this  court  on  the  subject  of  the  negligence  of  railroad  companies  in  the 
use  and  management  of  spark-arresters,  whereby  fires  were  caused  to  adjacent 
property.  Undoubtedly,  the  evidence  of  appellant  strongly  conduces  to  show 
that  it  was  not  guilty  of  the  negligence  charged  by  appallee;  but,  on  the 
other  hand,  the  evidenc3  of  appv^llee  was  such,  in  our  opinion,  as  created  an 
issue  of  fact  which  was  paculiarly  within  the  province  of  the  jury  to  deter- 
mine, and  as  they  determined  it  adversely  to  appellant  we  are  not  able  to 
say  that  their  verdict  was  flagrantly  against  the  weight  of  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 


BARRALL  v.  QUICK. 
(Filed  May  6,  1908— Not  to  be  reported. ) 

1.  Passways— Condemnation — FIvidence  —  Instructions — In  this  action  by 
appellee  to  condemn  a  pa*jsway  through  the  lands  of  appellant  the  court  did 
not  err  in  refusing  to  admit  evidence  tending  to  show  that  the  proposed 
passway  was  the  most  practicable  and  feasible  roiite,  as  this  was  not  a  mat- 
ter for  the  consideration  of  the  jury.  The  finding  of  the  jury  that  no  fenc- 
ing was  necesfiary  was  not  flagrantly  against  the  evidence.  The  Instructions 
were  not  erroneous  Ix'cause  they  failed  to  state  how  much  land  the  passway 
should  contain. 

2.  Mi.sconduct  of  attorney— The  misconduct  of  attorney  for  appellee  in  his 
argument  to  the  jury  can  not  be  considered  on  this  appeal,  as  it  was  not  ex- 
cepted to  at  the  time. 

3.  Costs— The  costs  of  the  trial  in  the  circuit  court  were  properly  adjudged 
against  appellant  as  the  finding  in  that  court  was  less  than  that  in  the 
county  court. 

Charles  Carroll  for  appellant. 

vol.  24—151 
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J.  F.  Combs  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  proce*^'ding  was  instituted  in  the  county  court  of  Bullitt  county  by 
the  appellee  to  condemn  a  private  passway  over  the  land  of  appellant,  under 
the  provisions  of  article  2,  chapter  110  of  the  Kentucky  Statutes,  entitled 
*  'Passways. ' '  Commissioners  were  app<Mnted  by  the  county  judge  to  view  the 
premises  for  the  purpose  of  ascertaining  a  practic-able  and  feasible  passway 
over  ai)pellant's  land  to  the  nearest  meetinghouse,  mill,  warehouse  and  rail- 
road depot,  In  pursuance  of  the  pmyer  of  appellee's  petition.  These  com- 
missioners made  a  report,  recommending  a  route  across  alwut  fifteen  acres 
of  appellant's  land. 

P-xceptions  were  filed  to  the  report  of  the  commissioners;  a  triiil  by  jury 
was  had,  which  being  unsjitlsfactory  to  appellant,  he  appealed  to  the  Bullitt 
Circuit  Court,  where  a  trial  de  novo  took  place.  The  verdict  and  judgment 
in  that  trial  being  adverse  to  appellant,  he  appealed  to  this  court,  and  the 
case  was  reversed,  in  an  opinion  c<mtained  in  23  Ky.  Law  liep.,  421. 
to  which  reference  is  now  had  for  a  more  elaborate  statement  of  the  facts 
than  is  here  thought  necessary  to  be  set  forth. 

Upon  the  return  of  the  case  a  second  trial  was  had,  in  which  the  jury  re- 
turned the  following  verdict :  *'\SV,  of  the  jury,  find  It  necessary  for  appli- 
cant to  have  a  passway  over  the  defendant's  land  where  the  court's  commis- 
sioners viewed  it.  Give  the  defendant  19  for  its  use.  We,  of  the  jury,  find 
it  not  necessary  to  have  any  r4dditlonal  fencing.  Assess  the  damages  at  $10. 
Applicant  shall  erect  and  keep  up  all  necessary  gates." 

Upon   this  verdict  the  judgment  was  rendered,  establishing  the  passway 
as  laid  ofif  by  the  commissioners,  and  adjudging  the  costs  of  the  proceedings 
in  the  circuit  court  against  the  appellant,  and  from  that  verdict  and  judg- 
ment  a  seccmd  appeal  Is  now  prosecuted.     The  first  error  complained  of  is 
the  refusal  of  the  court  to  admit  evidence  on  behalf  of  the  appellant  to  ea- 
tabllFh  whether  or  not  the  proposed  p*issway  was  the  most  practicable  and 
feasible  n)ute.     We  do  not  think  the  court  erred  In  excluding  this  testimony. 
The  questions  submitt*Ml  to  the  jury  were,  first,  whether  or  not  It  was  neces- 
sary for  ai)pellee  to  have  a  xMissway  from  his  residence  to  the  points  men- 
tioned in  the  petition,  and,  if  so,  the  damage  accruing  to  apjjellant  by  reason 
of  the  taking  of   the  land  and  the  consequential  danuige   to  the  balance  of 
the  toact   through  which   the   proposeil  ptissway  ran.     The  question   as   to 
whether  the  proiiosed  route  was  the  most  practicable  or  feasible  one  was 
not,  under  the  statute,  for  the  determination  of  the  jury,  and  the  court  prop- 
erly excluded  it.     Nor  do  we  think  the  finding  of  the  jury,  that  no  fencing 
was  uecessury  along   the   line  of   the  proposetl  passway,  was  flagrantly  con- 
trary to  the  evidence.     There   was  much   testimony  for  and  against  this 
proposition,  and  the  question  was  one  peculiarly  within  the  province  of  the 
jury  to  determine.     The  instruction  of  the  court  was  not  defective  because 
it  did   not   state   the  quantity  of   land  which   the  proposed   passway  would 
tiike;  tht're  was  no  dispute  upon  this  (juesticm,  and  the  jury  were  thoroughly 
conversiint  with   the  quantity  of   land  which   the  proposed  route  would  oc* 
copy,  }>eiiig  a  passway  twenty  ftH*t  wide,  running  through  a  tract  of  fift4»en 
acn^s  of  land,  and  amounting  In  all  to  seven-eighths  of  an  acre. 
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We  tbink  the  instructions  of  the  court  fairly  presented  all  of  the  issues  In- 
Tolved  in  the  action  between  the  parties,  and  were,  as  a  whole,  as  favorable 
to  appellant  as  he  was  entitled  to.  The  misconduct  of  appellee's  counsel  In 
Ills  speech  to  the  jury  can  not  be  ttiken  advantage  of  here,  if  it  hud  any 
existence  In  fact;  there  was  no  ejtceptlon  taken  to  what  was  said  at  the 
time,  and|the  fact  that  appellant's  counsel  was  called  out  of  the  courtroom 
Trhile  appellee's  counsel  was  speaking,  leaving  an  inexperienced  young 
■attorney  to  represent  hlni,  and  this  attorney,  by  reason  of  his  inexperience, 
failed  to  object  to  the  words  complained  of,  can  not  better  appellant's  rights 
'with  reference  thereto.  This  court  can  not  go  into  the  question  as  to  how 
far  an  attorney's  experience  may  justify  his  failure  to  properly  represent  his 
•client's  lntere.st. 

The  verdict  rendered  by  the  jury  in  the  county  court,  and  the  two  verdicts 
rendered  in  the  circuit  court,  all  show  that  the  land  ttiken  In  this  action  la 
■of  very  small  value;  there  was  little  or  no  practical  difference  Ix'tween  them, 
•and  we  are  construined  to  the  conclusion  that  by  the  verdict  complained  of 
appellant  obtained  all  to  which  he  was  entitled.  There  was  no  error  in  ad- 
judging the  costs  accruing  in  the  circuit  court  against  appellant,  as  the  ver- 
dict there  was  less  than  that  in  the  coxmty  court.  (Vice  v.  Eden,  34  Ky. 
LawKep.,  132.) 

Peroeiving  no  error  in  the  record  the  judgment  is  affirmed. 


CLARK,  &c.  V.  YOUNG,  &c. 

COHOON,  Ac.  V.  SAME. 

(Filed  May  6,  190a-Not  to  l)e  reported. ) 

Personal  representative — Compensation— Attorney's  ft  eg— This  appeal  In- 
Tolves  the  correctness  of  the  allowance  of  I60U  to  an  administrator  for  extra 
fiervioes;  alw)  of  an  allowance  of  $1,400  for  attorney's  ft^es  for  services  in 
bringing  a  suit  for  settlement  of  the  estate.  Held — That  the  court  has  in- 
herent power  to  allow  an  attorney's  fee  to  a  personal  reijresi^ntatlve  for  legal 
services  rendered  for  the  l)eneflt  o(  the  estat**,  but  the  court  erretl  In  fixing 
the  amount  «)f  the  attorney's  fee  without  hearing  prcM)f  and  permitting 
|>arties  to  he  heard  in  the  matter.  The  allowance  of  1600  to  the  admlnistra* 
•tor  was  made  after  proof  was  heard,  and  it  will  not  be  disturljed  as  it  seems 
to  be  reasonable. 

C.  T.  Baker,  W.  W.  Cllpplnger  and  J.  G.  Hudson  for  appellant,  Chas. 
Clark. 

W.  A.  Burkamp  for  appellants,  Cohoon,  &c. 

L.  J.  Crawford  for  appellees. 

Appeals  from  Camplvll  Circuit  C<mrt. 

Opinion  of  the  court  by  Judge  Barker. 

William  Rlngo  died  testate,  domiciled  in  Campl^ell  county,  Kentucky. 
By  his  will  he  deviseil  his  estate  to  certain-named  trustees  for  the  use  and 
benefit  of  his  six  adopted  children.  By  the  eighth  clause  of  the  testament  in 
question  it  is  provided  as  follows:  ^*When  the  youngest  of  my  aforenamed 
adopted  heirs  arrives  at  the  age  of  twenty -one,  my  exetnitors  shall  divide  all 
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of  my  estate,  real,  personal  and  mixed,  among  my  said  heirs,  and  my  ml^ 
executors  shall  convey  to  each  of  said  children  one  equal  sixth  part  of  all 
my  said  estate.  Should  any  of  said  heirs  die  before  such  division  can  be- 
made,  without  having  living  issue  at  the  time  of  such  division,  then,  itt 
that  event,  the  share  cf  the  one  so  dying  shall  be  equally  divided  among  the 
survivors  of  my  said  heirs.  When  this  division  is  maiie  each  of  my  adopted 
heirs  shall  take  his  or  her  share  in  fee  simple.  My  executors  shall  not  sell 
any  of  my  improved  or  productive  estate,  but  they  shall  preserve  the  same 
until  the  division  thereof  can  be  ma<le  as  hereinafter  directed." 

Upon  the  coming  of  age  of  the  youngej-'t  of  the  devisees,  one  of  them» 
Charles  Clark,  instituted  an  action  in  equity  in  the  Campbell  Circuit  Court, 
alleging  that  a  division  of  the  estate  was  impossible,  and  asking  for  a  £ale 
and  division  of  the  proceeds  according  to  the  terms  of  the  testator's  will. 

Upon  the  day  following  the  institution  of  the  action  by  Clark,  W.  H.  Dyer, 
who  was  then  the  administrator  with  the  will  annexed,  institiited  an  action 
in  the  same  court,  setting  up  the  terms  of  the  will  and  the  arrival  of  the 
time  fixed  therein  for  a  division  <»f  the  testator's  estate,  alleging  that  it 
could  be  divided  among  the  six  devisees,  and  asking  the  aid  of  the  ehanoel- 
lor  in  making  this  division,  and  also  praying  for  a  reference  of  the  case  to 
the  commissioner  for  the  purpose  of  settling  his  accounts  as  trustee.  After- 
wards the  court.,  upon  motion,  consolidated  these  two  actions,  and  they 
were  thereafter  treated  as  one.  The  court  appointed  commissioners  to  dlyide- 
the  estate  according  to  the  terms  of  the  will,  which  was  t|one  In  a  report 
which  was  confirmed  without  objection,  and  each  of  the  heirs  accepted  with- 
out demurrer  the  estate  assigned  to  him  in  the  division,  and  that  branch  of 
the  case  came  to  an  end. 

In  the  settlement  of  his  accounts  the  commissioner  allowed  t<^  t-he  adznln- 
istrator,  in  addition  to  the  statutory  commission,  the  svm  of  fSAO  for  extra 
services,  which  was  confirmed  by  the  court.     The  court  also  allowed  to  Ma 
attorney  the  sum  of  tl,400  as  a  fee  in  representing  the  administrator  In  this- 
action.     Four  of  the  six  devisees  accepted  these  allowances  as  juet,  and  ac- 
quiesced in  their  payment  out  of  the  trust  estate;  two  of  them,  the  appel- 
lants, William  Clark  and  Maud  Cohoon,   excepted  to  the  allowances,  and 
have  brought  the  case  to  this  court  for  a  review  of  the  judgment  allowing^ 
them.     William  Clark  also  complains  that  the  court  erred  in  oveiruUng  his 
plea  of  abatement  filed  in  the  action  instituted  by  the  administrator,  based 
upon  the  fact  that  the  action  instituted  by  him  preceiied  that  of  the  admln> 
istrator,  and  that  the  settlement  and  division  should  have  been  made  thei^in. 

We  think  this  objection  immaterial  on  this  appeal.  Both  actions  were  seek- 
ing for  a  division  of  the  estate  and  a  settlement  of  the  trust,  and  this  has 
been  accomplished  to  the  satisfaction  of  all  the  heirs,  except  as  to  the  allow- 
ances made  for  services  before  mentioned.  The  right  of  the  trustee  to  be 
allowed  his  costs,  including  a  reasonable  fee  to  his  counsel,  is  not  dependent 
upon  the  statute  of  contribution,  but  grows  out  of  the  veiy  nature  of  the^ 
trust  itstlf.  The  trustee  has  no  Ixtneflclal  interest  in  the  trust  estate,  and  It 
would  be  eminently  unjust  to  require  him,  out  of  his  own  estate,  to  employ 
counsel  to  represent  him  in  litigation  concerning  his  trust,  where  he  acts  iit 
good  faith,  and  Is  chargeable  with  no  wrong  or  laches;  and- this  allowance^ 
under  theso  circumstances,  is  due  him,  whether  he  occupies  the  position  of 
plaintiff  or  defendant  in  litigation  involving  the  trust. 
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TliretJane  of  Thirl  well's  Adm'r  v.  Campbell,  11  BuHh,  163,  and  all  of  the 
•t)ther  oasen  cited  by  appellants  concerning  the  allowance  to  appellee's  coun- 
sel, involved  constructions  of  the  sttitut^^  of  contribution,  and  are  not  ap- 
plicable to  the  case  at  l)ar. 

In  the  Encyclopajdla  of  Pleading  and  Practice,  volume  22,  page  211,  it  Is 
said:  '*The  court  has  the  power  to  make  an  allowance  to  the  trustee,  or  to 
his  coun*5el,  out  of  the  trust  funds,  for  counst»l  fees  properly  incurred  for  the 
benefit  of  the  trust  estate,  and  as  a  general  rule,  where  trustees  are  entitled 
to  costs  out  of  the  fund,  they  are  also  entitled  to  allowance  for  counsel  fee.*' 

And  in  the  case  of  the  Matter  of  Holden,  12(J  X.  Y.,  5«9,  it  was  held  that 
a  court  of  equity  has  inherent  power,  independently  of  the  statute,  to  make 
allowances  to  trustees  and  others  acting  in  a  fiduciary  capacity,  for  all  ex- 
penses, including  counsel  fees  necessarily  incurrt'd  in  the  faithful  i)erform- 
ance  of  their  duties,  but  it  has  no  power  to  make  such  allowances  to  any 
other  class  of  parties  independent  of  statutes. 

In  Perry  on  Trusts,  section  WW,  the  rule  is  thus  stated:  **The  general  rule 
is  that  trustees  shall  have  their  costs  either  out  of  the  trust  fund  or  from 
the  cestui  que  trust,  pt^rst)nally.  If  there  Ik  a  fund  within  the  control  of  the 
court,  they  may  have  their  costs  as  l)etwren  solicitor  and  client.  "*  *  *  So 
If  It  Appears  to  the  court  by  the  pleadings,  or  otherwise,  that  they  have  sus- 
tained charges  and  exijen^es  beyond  the  costs  of  suit  as  between  solicitor  and 
client,  the  court  will  order  such  further  expense  properly  incurred  to  lie  paid 
to  them.'* 

And  ngnin,  In  section  899,  it  is  said:  "The  general  rule  that  trust<»es  are 
to  have  their  costs,  applies  whether  they  are  plaintiffs  or  defendants."  The 
same  rule  is  announced  in  Hill  on  Trustees,  juiges  »t«55-6.  But  while  we  are 
clearly  of  opinion  tlmt  the  counsel  of  the  trustee  should  have  l)een  allowed  a 
reasonable  sum  for  his  ."^rvices  out  of  tlie  trust  estat**,  we  are  not  able  to  say 
that  the  sum  of  •1,400  is  reasonable,  in  the  absence  of  any  evidence  on  that 
question. 

In  the  case  of  Schneider  r.  Schneider,  28  Ky.  Law^  Kep.,  1154,  it  is  said": 
**It  is,  however,  insiste<i  for  appellant  that  the  judgment  complained  of 
was  rendered  without  any  proof  being  h(»ard,  or  without  any  opportunity  to 
appeJlant  to  introduce  testimony  as  to  what  would  l3e  a  reasonable  fee. 

"It  swms  to  l)e  well  settled  that  under  section  900  of  the  Kentxicky  Stat- 
utes that  courts  may,  in  actions  for  divc/rce  and  alimony,  include  a  reason- 
able attorney's  fee  for  the  wife  in  the  judgment  for  costs  against  the  hus- 
band. The  question  of  a  reasonable  fee  must,  like  any  other  question,  be 
determined  by  the  evidence,  as  to  which  each  party  must  have  opportunity 
to  be  heard. ' ' 

There  is  no  difference  in  principle  between  the  allowance  of  a  reasonable 
fee  to  the  attorney  for  the  wife  in  a  divt)rce  «ise  and  the  allowance  to  coun- 
sel for  the  trustee  in  a  case  like  this;  l>oth  actions  are  in  equity,  and  the 
judge  has  the  whole  record  before  him  in  the  one  case,  as  in  the  other,  and 
he  is  as  capable  of  determining,  from  the  record,  the  value  of  the  services  ren- 
dered by  counsel  in  the  one  aise  as  in  the  other;  and  we  think  it  was  error 
to  have  made  the  allowance  without  evidence  as  to  the  value  of  the  services 
rendered. 

We  do  not  think  that  the  court  erred  in  allowing  the  administrator  with 
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the  will^annexed  1500  for  extra  services.  The  case  was  referred  to  the  oom«- 
missioner  for  the  purpose  of  hearing  evidence  on  this  subject,  and  reported 
that  the  sum  of  $500  was  reasonable  for  the  extra  services  performed.  There- 
was  evidence  as  to  the  extra  services  rendered,  and  we  can  not  say  that  the^ 
court  erred  in  making  the  allowance  of  the  sum  stated. 

The  judgment  is  reversed  for  the  purpose  of  allow^ing  evidence  to  be  taken 
as  to  the  value  of  the  services  rendered  by  counsel  for  the  truptee,  aod  tot- 
other  proceedings  consistent  with  this  opinion. 


DOUGLASS,  &c.  V.  DOUGLASS,  &o. 
(Filed  May  6,  1903— Not  to  be  reported. ) 

1.  Decedents'  estates— Claims — Husband  and  wife  between  theiu  owned 
Bixty-six  acres  of  land,  of  which  the  husband  owned  thirteen  and  a  half  acrea 
and  the  wife  the  remainder,  and  it  could  not  be  divided  without  impairlng^ 
its  value.  The  farm  was  occupied  by  them  as  a  homestead  during  their- 
lives,  and  by  the  wife  after  the  husband's  death.  After  the  death  of  the- 
wife  C. ,  one  of  the  heirs,  brought  this  action  for  a  sale  of  the  land  and  a 
division  of  the  proceeds  among  their  heirs.  He  also  set  up  a  claim  for  $76.SI- 
a«  due  him  for  money  paid  for  a  oertlflcate  obtained  by  another  at  a  tax  sale,, 
and  asked  that  this  amount  be  paid  out  of  the  proceeds.  B« ,  a  brother,  filed 
an  answer,  contesting  the  claim  and  setting  up  claim  as  owner  of  the  thir- 
teen and  a  half  acres  of  land  under  a  title  bond  obtained  from  his  father 
many  years  before,  and  alleged  that  he  had  been  in  the  possession  of  game 
continuously  since.  H.  also  set  up  a  claim  against  his  mother's  efitate> 
amounting  to  about  |400,  for  personal  services  rendered  her  for  abont  flye 
years  before  her  death.  The  issues  were  made  up  and  the  suits  consolidated 
and  on  submission  the  claim  for  services  was  continued  until  the  suceeedln^ 
t?rm.  C.  was  properly  allowed  his  claim  for  taxes,  and  the  claim  of  R.,  aa 
owner  of  land  purchased  from  his  father,  was  properly  denied,  and  the  jirop-- 
erty  was  ordered  to  be  sold  as  a  whole  and  the  proceeds  divided* 

2.  Clerical  misprision — The  judgment  was  not  a  clerical  misprislou  as  it 
was  proper  to  make  an  order  continuing  the  claim  as  to  personal  services  aa> 
it  was  not  submitted  for  trial  on  that  issue. 

3.  Continuance— Api^ellant  was  not  prejudiced  by  the  refusal  of  the  oourt 
to  grant  him  a  continuance  on  the  ground  of  absence  of  his  attorney  as  he- 
was  ably  represent-ed  by  other  attorneys. 

Wood  &  Rice  for  appellants. 

H.  S.  Robinson  and  W.  L.  Young  for  appellees. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

C  A.  Douglass  and  his  wife,  Anne  £liza  Douglass,  l^etween  them  owned  a 
tract  of  sixty-six  acres  of  land  in  Taylor  county,  Kentucky,  upon  which. 
they  resided;  of  this  the  husljand  owned  thirteen  and  a  half  acres,  upon 
which  WHS  situated  the  dwelling  house  and  all  of  the  Improvements  used  In 
connection  with  the  homestead;  the  title  to  the  remaining  fifty-two  and  a 
half  acivs  belonged  to  the  wife. 

In  1885  C.  A.  Douglas  died  intejitate,  and  his  wife  continued  ti:>  occupy 
the  homestead  until   her  death,  which   took   place   several  years   thereafter^ 
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Aftor  the  death  of  the  mother  C.  W.  Douglass,  one  of  the  children  and  heirs 
at  law  of  C.  A.  and  Anne  Eliza  Douglass,  inatituted  an  action  in  the  Taylor 
Circuit  Court  for  the  sale  of  the  homestetul  interest  and  the  division  of  the 
proceeds  equally  among  the  heirs  thereto,  of  whom  there  were  some  ten  or 
twelve  in  number.  The  petition  sets  forth  that  the  land  was  not  susceptible 
of  division  without  materially  impairing  its  value,  and  eri-oneously  recites 
that  the  whole  tract  of  sixty -six  acres  was  the  property  of  C.  A.  Douglass;  it 
also  contains  the  allegation  that  the  land  had  been  sold  for  taxes  and  pur- 
chased at  the  tax  sale  by  J.  R.  Davis,  who  had  obtained  a  certificate  of  pur- 
chase from  the  tax  collector  of  Taylor  county ;  that  in  order  to  redeem  the 
property  appellee  had  purchased  whatever  rights  J.  II.  Davis  had  acquired 
under  the  tax  sale,  by  an  outlay  amounting  in  the  aggregat<^  to  some  176.32; 
that  appellee  made  no  claim  to  owning  the  land  in  question  under  the  tax 
sale,  but  held  it  for  the  joint  Iwneflt  of  himself  and  the  other  heirs  of  his 
deceased  parents,  only  praying  that  out  of  the  proceeds  of  sale  there  should 
be  repaid  to  him  the  amount  expended  in  the  redemption,  with  6  per  cent, 
interest  from  the  time  the  outlay  was  made. 

In  this  proceeding  all  of  the  heirs  at  law  of  C.  A.  and  Anne  Eliza  Doug- 
lass were  made  parties,  and  properly  brought  before  the  court,  the  nonresi- 
dents having  attorney,  and  the  Infants  having  guardians  ad  litem  appointed 
for  them. 

K.  T.  Douglass,  a  brother  of  appellant,  filed  an  answer,  contesting  arppel- 
lee's  claim  to  be  repaid  the  sum  of  |7«.32  expended  in  redeeming  the  land; 
denying  that  his  father  was  the  owner  at  his  death  of  the  thirteen  and  a 
half  acres  upon  which  the  dwelling  house  was  situated,  and  setting  up  a 
claim  to  owning  it  himself,  under  a  title  bond  executed  by  his  father  to  him 
on  the  2d  day  of  November,  1860,  and  alleging  that  of  the  purchase  price  he 
had  paid  in  work  and  money'|09b;  he  also  claimed  to  have  been  in  the  actual, 
adverse  possession  of  the  land  in  question  since  the  date  of  his  purchase,  and 
pleaded  the  statute  of  limitation  as  giving  him  a  possessory  title  to  it.  All 
these  allegations  of  ownership  on  the  part  of  R.  T.  Douglass  were  properly 
put  in  issue  by  appropriate  pleading.  Within  a  short  time  after  the  institu- 
tion of  the  action  by  W.  C.  Douglass,  R.  T.  Douglass  instituted  an  action  in 
the  same  court,  in  which  he  set  up  the  ownership  by  his  mother  at  her 
death  of  the  fifty-two  and  a  half  acres  of  land;  its  indivisibility  without 
niaterially  injuring  its  value,  and  sought  thei-eln  to  have  It  sold  for  division 
among  her  heirs  at  law;  he  also  set  up  a  claim  against  her  estate  for  per- 
sonal services  rendered  her  by  him  during  the  five  years  immediately  prectnl- 
Ing  her  death,  amounting  to  the  svmi  .of  $400,  which  he  asked  to  be  paid  him 
out  of  the  proceeds  of  the  sale  of  the  land. 

In  this  s(:'cond  action  all  of  the  heirs  at  law  of  Anne  Eliza  Douglass  were 
properly  made  parties,  and  brought  before  the  court  by  appropriate  proceed- 
ing. Aft-erwards  these  two  cases  were  consolidated,  and  thereafter  pro- 
ceeded to  judgment  as  one  case.  By  an  agreed  order  the  allegations  of  the 
petition  in  the  c«se  instituti'd  by  R.  T.  Douglass  were  controverted  of  record. 
It  has  not  l)een  deemed  neceswvry  to  minutely  set  forth  the  particular  allega- 
tions of  the  pleadings  in  this  case;  it  is  sulKcient  to  say  that  they  proixrly 
pn»sent4*d  the  issue  of  the  validity  of  C.  W.  Douglass'  claim,  to  be  paid  out  of 
the  proceeds  of  sale,  the  sum  of  |7().82,  alleged  to  have  been  expended  by  him 
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in  redeeming  the  land  Involved  In  this  litigation,  and  the  claim  of  R.  T. 
Dougla.s8  to  the  ownership  of  the  thirteen  and  a  half  acres  upon  which  his 
father  resided  at  the  time  of  his  death. 

All  the  evidence  having  l)een  taken,  the  wise  was  siibniitt-eil  to  the  court, 
and  a  judgment  rendered  sustaining  C.  W.  Douglass'  claim,  for  the  sum  of 
$76.83  exp<*nded  in  the  redemption  of  the  land  from  the  tax  sale,  and  decree- 
ing that  the  sixty- six  acres  of  land  described  in  the  i)etition  he  sold,  and 
after  n»fundlng  to  C.  W.  Do\iglass  the  amount  awarded  to  him,  the  pn)ceetls 
to  1)6  divided  among  the  heirs  at  law  of  C.  A.  and  Anne  Eliza  Douglass,  ac- 
cording to  their  respective  rights;  and  further,  that  R.  T.  Douglas  had  no 
claim  to  the  thirteen  and  a  half  acres  to  which  he  set  up  title  exct»pt  as  an 
heir  at  law  of  his  father,  C.  A.  Douglass.  The  issue  as  to  R.  T.  Douglass' 
claim  against  his  mother's  estate  for  services  n»ndered  to  her  was  reserved, 
and  the  hearing  thereof  continuetV  until  the  succeeding  term  of  the  court, 
for  the  purijose  of  allowing  him  to  take  proof  on  that  issue;  to  all  of  which 
R.  T.  Douglass  except<^d,  and  prayed  an  appeal. 

The  appellant  now  contjends  that  the  lower  court  was  guilty  of  a  misprision 
by  submitting  the  case  pn»maturely.  This  contention  is  based  upon  the  fact 
that  by  oversight  the  issue  was  not  made  up  on  his  claim  agziinst  his 
mother's  estate  until  the  term  of  the  court  at  which  the  final  submission  of 
the  action  was  had.  There  would  be  merit  in  this  c<m  tent  ion  if  the  court 
had  submitted  the  ca.se  on  this  issue,  but  the  judgment  specially  reserved  it, 
and  continue<l  the  case  for  prt^panition  therion  until  the  succeeding  term. 
This  reservation  thoroughly  protecteil  appellant's  rights  in  the  premises,  and 
he  has  no  just  ground  for  complaint  at  the  court's  action  in  regard  thereto. 
The  other  issues  had  l)een  mad(»  up  more  than  sixty  days  l^efore  the  term  in 
which  the  submi.ssion  was  had,  and  there  was  no  reason  why  the  case  should 
have  lieen  continued  as  to  them  any  further.  Xor  did  the  court  err  in  re- 
fusing to  gnint  a  continuance  of  the  case  to  iippellant  because  of  the  absence 
of  one  of  his  counsel,  S.  A.  Russell.  He  seems  to  have  been  most  ably  repre- 
sented by  the  counsel  who  appeared  for  him  in  this  court,  and  we  do  not 
believe  that  nny  interest  of  his  suffered  by  reastyi  of  the  absence  of  the  coun- 
sel named. 

We  think  the  evidence  abundantly  sustains  the  judgment  of  the  chancellor 
in  allowing  the  claim  of  C.  W.  Doulgass  for  176.33  He  appears  in  a  very' 
meritorious  role  in  regard  to  it;  he  advanced  the  money  for  the  l)eneflt  of 
his  co-heirs  in  the  esUite  of  his  father  and  mother,  claiming  no  rights  in  the 
purchiise  of  the  tax  title  to  the  common  property  superior  to  theirs.  As  we 
understand  it,  there  is  little  or  no  diffeivnce  between  the  amount  conceded 
by  app"l]::nt  to  have  lietn  expended  and  that  claimed  by  appellee;  and  even 
if  the  chan(;elh)r  hml  erred  In  allowfng  appellee  $10  or  $15  too  much,  as 
claimed  by  appellant,  his  part  of  the  overpayment  would  be  so  insignificant 
as  tn  briug  the  matter  within  the  maxim  de  minimis  lex  non  curat. 

The  chancellor  proptn*ly  a<ijudged  adversely  to  appellant's  claim  to  the 
ownership  of  the  thirteen  and  a  half  acres  of  lan(t  The  preponderance  of  the 
evidence  shows  that  he  never  had  any  possession  of  it,  adverse  or  otherwise, 
and  without  discussing  the  testimony  in  detjiil  we  are  satisfied  that  the  de- 
cree adverse  to  his  title  Is  amply  sustained.  We  have  not  discussed  the  ques- 
tion of  compet<*ncy  of  the  evidence,  as  we  do  not  think  that  any  substantial 
right  of  appellant  was  Injured  by  the  ruling  of  the  court. 

The  tnidence  which  is  complained  of  is  amply  sufficient  to  upheld  the 
finding  of  the  chanct*llor,  and  the  judgment  is,  therefore,  afiOrmed. 
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Title — Chanii)erty — Warranty— A  patentee  for  a  large  boundary  of  land, 
^hich  includes  a  smaller  tnvct  embraced  in  an  elder  patent,  who  sells  same, 
gives  a  deed  which  is  champertous  as  to  the  elder  patent  under  which  ad- 
verse possession  is  held.  If  the  vendor  making  this  champertous  deed  after- 
wards acquires  title  to  any  part  of  the  land  embracwl  in  the  elder  pat*»nt  his 
vendee  under  the  former  deed  can  not  recover  the  after  acquirt^d  title.  His 
recovery  must  be  btised  on  a  warranty,  and  as  the  deed  was  void  and  cham- 
pertous, the  warranty  was  void. 

W.  S.  Pryor  and  D.  D.  Fields  &  Son  for  appellants. 

"Wm.  Low  and  W.  F.  Hall  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Wm.  H.,  Nickell  was  the  patentee  of  a  boundary  of  34,800  acres  of  land  in 
Letcher  coimty.  The  patent  was  issued  after  other  patents  for  smaller  tnicts 
had  l)et»n  grant<ed  by  the  StJite,  covering  in  part  the  same  land.  To  the  ex- 
tent of  the  laps  of  the  elder  and  junior  grants  the  latter,  by  statutory 
enactment  and  judicial  interpretation,  were  void,  and  passed  no  sort  of  right 
to  the  junior  pa ttuitee.  (General  Statutes,  chapter  109,  section  3,  now  sec- 
tion 4704,  Kentucky  Statutt»8;  Hartley  v.  Hartley,  3  Met.,  5ft;  Goosing  v. 
8mith,  9)  Ky.,  167.) 

Wm.  H.  Xickell  attempted  to  convey  to  Altemus  and  Jones  the  whole  of 
the  34,800  acres  without  excluding  the  previously  patented  land  within  the 
l)oundary.  Among  the  elder  grants  embraced  in  NickelTs  patent  was  one 
then  owned  by  G.  W.  Caudill,  who  was  then  in  fiossessiou  of  his  land,  so 
the  petition  f^ys.  Thereafter  Xickell  acquired  title  fnmi  Caudill  to  the  oil, 
mineral,  coal,  gas  and  minenil  pn)ducts,  within  the  Caudill  boundary,  and 
took  deed  therefor.  He  has  sold  and  conveyed  the  title  so  acquired  to  appel- 
lee. This  suit  is  by  the  vend(-^s  of  Nickell's  first  grant^^s,  Altemus  and 
Jones,  against  his  last  grantee,  appellee,  to  quiet  their  title  to  the  oils,  gas, 
miueniltv  etc.,  contained  within  the  Caudill  tract,  upon  the  theory  that 
Isickell's  after-acquired  title  inured  to  their  bt>ntifit  as  warrantees  under  his 
deed. 

Conceding  the  correctness  of  the  general  proposition  that  one  who  conveys 
with  warranty  land  to  which  he  has  not  the  title,  and  aherwards  acquires 
the  title,  will  be  held  estopped  to  claim  it  as  against  his  warrantee,  and  that 
it  inures  by  the  fact  of  his  conveyance  and  wan^anty  to  his  grant<ee,  we  come 
to  consider  whether  the  doctrine  can  Ix*  applied  in  this  case.  Caudill  being 
In  the  adverse  possession  of  the  tract  claimed  by  him  at  the  time  Nickell 
conveyed  to  Altemus  and  Jones,  that  conveyance,  so  far  as  the  tract  in 
Caudill 's  possession  was  concerned,  was  in  violation  of  the  champerty  stiitute 
of  this  State.  Section  210,  Kentucky  Statutes  (re-euactlng  section  2,  chap- 
ter 11,  General  Sttitutes,  in  force  when  the  conveyance  under  consideration 
was  made),  reads,  in  part:  *'A11  sales  or  conveyances,  including  those  made 
under  execution,  of  any  lands,  or  of  any  pretended  right  or  title  to  the  same, 
of  which  any  other  person  at  the  time  Kit  the  sale,  contract  or  conveyance, 
has  adverse  possession,  shall  be  null  and  void. " 
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And  section  216  (chapter  11,' section  8,  General  Statutes)  reads:  '* Neither 
party  to  any  contract  made  in  violation  of  the  provisions  of  this  chapter 
shall  have  any  right  of  action  or  suit  thereon. ' ' 

This  statute,  without  material  alteration,  has  been  in  force  in  this  State 
since  1824.  The  same  ixilicy  had  prevailed  previous  thereto,  and  indeed  had 
come  to  us  from  our  mother  Commonwealth.  This  settled  policy  was  one 
in  behalf  of  the  public.  Its  aim  was  *'to  protect  bona  fide  oc<;upant8  of  land 
against  vexatious  litigation  growing  out  of  champertous  contracts,  which 
tend  to  generate  suits  that  otherwise,  in  many  cases,  would  never  have 
occurred.  8o  far  as  the  parties  to  such  contracts  may  alone  be  concerned  it 
is  not  a  matter  of  public  concern  whether  the  contracts  be  valid  or  invalid, 
legal  or  Illegal.  Neither  their  interests  nor  their  rights  were  considered  by 
the  legislature;  the  peace  of  society  and  the  repose  of  occupants  were  alone 
consulted  by  the  statute.  (Card well  v.  Sprigg's  Heirs,  7  Dana,  38.)  Not 
only  are  the  sale  and  the  conveyance  prohibited,  and  declart'd  to  be  void,  but 
the  further  prohibition  Is  added,  that  neither  party  to  that  transaction 
*' shall  have  any  right  of  action  or  suit  thereon."  The  vice  of  the  act  is^ 
guarded  against  by  making  it  absolutely  ineflfectual  for  every  and  any  pur- 
pose. 

The  basis  of  the  doctrine  that  after-acquired  title  attaches  for  the  benefit 
of  the  vendee  of  one  who  has  conveyed  with  warranty,  but  without  title,  is 
the  warranty.  In  veiy  ancient  times,  before  the  system  of  passing  title  by 
bargain  and  sale  came  i^to  use,  It  was  upon  the  implied  warranty.  But 
running  through  the  tretities  on  the  subject.  It  will  be  observed  that  a  war- 
ranty must  have  existed  in  fact,  or  be  supplied  as  a  fiction,  to  supimrt  the 
reasoning  by  which  the  passing  of  title  by  estoppel  was  maintained.  It 
must  have  been  such  warranty  as  runs  with  the  land,  and  must  have  been 
attached  to  and  have  Ijeen  a  part  of  the  deed  of  conveyance.  (Biglow  Es- 
toppel, 886,  et  seq. ) 

If,  then,  the  deed  containing  the  warranty  is  void,  every  part  of  it  mu?t 
be  Ineffectual.  To  allow  that  the  parties  to  a  transaction  prohibited  as 
vicious  might  do,  by  Indirection  and  circumlocution,  that  which  they  could 
not  do  directly,  would  he  to  bring  a  reproach  upon  the  administration  of  the 
law.  In  the  well-considered  case  of  Graves  v.  leathers,  17  Ben.  Men.,  6fi.'> 
(opinion  by  Simpson,  J.),  it  was  observed  that  "under  the  construction 
which  has  uniformly  been  given  to  the  statute  by  this  court  siich  deeils 
have  been  regarded  as  void,  not  only  so  far  as  the  occupant  of  the  land  was 
concerned,  but  also  as  between  the  vendor  and  vendee.'* 

The  deed  being  void,  so  far  as  the  land  embraced  therein,  but  then  in  the 
adverse  possession  of  others,  was  concerned,  Its  warranting  clause  ^va> 
equally  nugatory  with  its  granting  clause.  It  was  Ineffectual  to  pass  titW. 
then  or  thereafter,  Vittility  could  ni:t  lie  impjarttd  to  it  by  the  fraud  of  om- 
of  the  parties,  more  than  by  his  honest  intentlon.«.  If  the  grant*>r  was  fret* 
to  ignore  his  chauipertcnis  deed,  nnd  to  repossess  hims(^lf  of  the  property, 
even  as  nfjainst  his  vendee  (Crowley  v.  Vaughn,  11  Bush,  617:  Cardwell  v 
Sprij?j?s,  supra),  he  c(^rt;unly  could  accpiire  from  a  stranger  and  hold  a  jvr- 
fect  tiTlf^  without  ngrinl  to  his  own  v>rv  vious  void  deed. 

It  follows  that  thi'  judgnu'ut  of  the  circuit  court,  being  in   »iceord  wirh 
these  views,  must  l)e  altinned. 


pepper's  ex^ob,  &o.  v.  pepper's  adm'r,  &o.     2403 

PEPPER'S  EX'OR,  &c.  v.  PEPPER'S  ADM'R,  &c. 

(Filed  May  7,  1903.) 

Wills — Description  of  devised  property— The  testator,  by  the  first  clause  of 
his  will,  devised  to  his  brother,  E.,  land  described  as  follows:  "The  home 
farm  on  which  I  now  reside,  known  as  the  Drenan  fami;"  also  to  the  same^ 
brother  all  the  personal  property,  after  payment  of  the  funeral  expenses,  and 
four  specific  legacies  of  ilOO  each.  The  will  further  limits  the  devise  to  E.  ^ 
the  home  farm  to  E.  for  life,  and  at  his  death  one-half  thereof  is  to  descend 
to  the  heirs  of  the  testator.  The  testator  also  devises  to  his  brother,  G.,  for 
life  ninety-five  acres  of  land,  and  at  his  death  to  revert  to  the  legitimate- 
living  heirs  of  the  testator.  E.  qualified  as  executor,  and  two  years  there^. 
after  filed  a  suit  for  a  settlement  of  the  estate  and  for  a  construction  of  the 
will,  claiming  that  he  was  entitled  to  certain  described  property,  and  that 
his  brother,  J.,  was  entitled  to  the  balance  of  the  estate  to  the  exclusion  of 
the  nephews  and  nieces  of  the  testator.  The  brother,  G.,  died  childless: 
before  the  institution  of  the  suit,  which  left  E.  and  J.  as  the  surviving 
brothers.  E.  further  claimed  that  under  the  will  he  was  entitled  to  the 
whole  of  the  Drenan  tract  of  103  acres,  and  also  to  the  111  acres  added  to  it 
after  the  date  of  the  will ;  and  also  that  he  was  entitled  to  the  100  acres,  a 
part  of  the  old  Pepper  farm,  as  part  of  the  home  farm  described  in  the  wilU 
Pending  the  preparation  of  the  case  E.  amended  his  petition  and  set  up 
claim  to  half  of  all  the  lands,  alleging  that  he  and  the  testator  were  partners 
in  the  same,  and  that  the  title  was  conveyed  to  the  testator  in  violation  of 
his  trust.  The  court  adjudged  that  E.  took  under  the  will  the  whole  of  the 
Drenan  farm,  and  the  Hi  acres  adjoining  it  for  life,  and  at  his  death  one- 
half  thereof;  also  the  100  acre- tract  and  the  ninety  five  acre  tract  reverted  to 
the  heirs  of  the  testator.  On  appeal,  Held — That  the  court  erred  in  allow-- 
ing  E.  to  hold  the  tract  of  111  acres  as  the  intention  of  the  testator  was 
clearly  expressed  in  limiting  the  rights  of  £.  to  the  Drenan  farm,  and  it  is 
evident  that  he  did  not  intend  to  give  him  a  life  interest  in  the  111  acres 
which  was  purchased  after  the  making  of  the  will.  Held — That  the  court 
properly  atj[ji-'dge<l  from  the  testimony  that  no  jtartnership  existed  between 
the  testator  and  E.  in  the  ownership  of  the  lands.  Under  the  will  E.  was 
entitled  to  a  life  interest  in  the  whole  of  the  Drenan  tract,  and  to  a  fee- 
simple  title  in  one-half  thereof;  also  to  the  whole  of  testator's  personal  prop- 
erty after  paying  the  special  bequejsts;  and  having  ptiid  out  of  said  estate  a 
debt  owing  by  the  testator  as  surety,  he  is  entitled  to  whatever  may  be  real- 
ized on  said  claim  from  the  principal.  He  should  not  be  credited  in  his 
settlement  with  the  part  of  the  taxes  piiid  on  his  individual  property  for  the 
years  18SJ8,  1899,  190<^  1901.  The  balance  should  be  credited  on  account  of  rents.. 
The  iMilance  of  the  esttite  belongs  to  all  the  heirs  of  the  testator. 

J.  P.  McCartney,  W.  G.  Dearing  and  J.  D.  Wyatt  for  "appellants. 

J.  H.  Power,  G.  A.  Cassidy  and  B.  S.  Gninnis  for  appellees. 

Api^eal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Xunn. 

On  the  15)th  day  of  October,  1882.  W,  B.  Pepper  made  and  executed  his 
will.  In  the  month  of  Februnry,  1897,  he  di^d.  His  will  was  prolwited  in 
that  month  in  Fleming  county,  the  place  of  re.sidence  of  decedent.  The 
will,  so  far  as  applicable  to  this  cuKe,  is  as  follows: 

"1st.  I  will  and  l)equeath  to  my  hn)ther,  Enoch  S.  Pepper,  the  home  farm, 
on  which  I  now  reside,  known  as  the  Drenan  farm;  al.so  I  will  and  lx*(iueath: 
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to  the  8aid  Enoch  8.  Pepper  all  the  stock  that  I  may  own  at  my  decease, 
together  with  all  crops,  all  farming  implements,  household  and  kitchen 
furniture  and  all  the  purtinances  belonging  to  said  farm;  also  I  bequeath 
to  the  Mime  brother  (P^noch  8.  Pepper)  all  money?,  together  with  all  the 
notes  that  I  have  at  my  decease,  after  the  expenses  of  my  funeral  is  paid  and 
tifter  my  just  and  honest  debts  are  paid,  should  there  be  any,  and  after  the 
said  Enoch  S.  Pepper  shall  have  paid  to  my  four  nephews  the  following 
amounts: 

"1st.  I  Ix'queath  to  Wesley  Pepper,  son  of  Joseph  Pepper,  $100. 

"3d.  A.  Wesley  Clark,  son  of  Thomas  Clark,  flOO. 

"8d.  Wesley  B.  Allen,  son  of  John  E.  Allen,  ilOO. 

"4th.  Wesley  B.  MoKobi-rts,  son  of  Asa  McRoberts,  8100. 

"These  amounts  are  to  be  paid  to  luy  four  namesakes,  of  whom  I  have 
mentioned  above,  by  E.  S.  Pepper,  out  of  the  amount  I  have  willed  to  him, 
he,  the  said  Enoch  S.  Pepper  is  to  have  and  to  hold  all  the  property  that  I 
have  bequeathed  to  him  (except  the  amounts  above  mentioned )  except  the 
home  farm,  which  he  shall  hold  his  natural  lifetime  and  at  his  death  one-half 
of  the  home  farm  shall  go  to  my  legitimate  heirs,  should  there  be  any  living 
at  his  decwise,  the  other  half  of  said  farm,  together  with  all  the  personalties 
that  I  have  bequeathed  to  him,  Ivat  his  disposal  to  will  to  whom  he  may  see 
fit.  To  my  brother,  George  F.  B  Pepper,  I  will  and  bequeath  the  use  of  the 
ninety  five  acres  of  land  that  1  bought  ()f  him  (the  said  George  F.  B.  Pepper), 
a  few  years  ago ;  that  he  is  to  have  the  use  and  all  the  proceeds  of  said  ninety- 
five  ncrv's  of  land  his  lifetime,  and  at  his  death  I  want  the  ninety-flye  acres 
to  revert  Ijack  t-o  my  legitimate  then  livii>g  heirs."    *    *    * 

Enoch  S.  Pepijer  qualified  as  the  executor  of  the  estate,  and  on  the  Idth 
day  of  August,  1899,  filed  a  petition  in  the  Fleming  Circuit  Court  against 
the  heirs  of  the  decedent,  W.  B.  Pepper,  for  a  settlement  of  the  estate,  and 
for  a  construction  of  the  will,  the  executor,  Enoch  S.  Pepper,  claiming  that 
under  the  will,  and  by  a  propi^r  construction  thereof,  he  was  entitled  to  cer- 
tain lands  and  personal  estate,  which  will  be  hereinafter  referred  to,  and 
that  his  brother,  Joseph  Pepper,  was  entitled  to  the  balance  of  the  estate. 

The  decedent,  W.  B.  Pepper,  w^as  a  widpw^er  and  childless.  His  father  and 
mother  had  died  long  prior  to  his  death,  and  when  he  dejuirted  this  life  he 
left  surviving  him  three  brothers,  to  wit:  Enoch  S.  Pepper,  Joseph  S.  Pep- 
per and  George  F.  B.  Pepper.  He  also  left  surviving  him,  In  addition  to 
the  above-named  bi-others,  three  children  of  his  deceased  sister,  Elytian 
Clark,  and  also  three  children  of  his  deceased  sister,  Nancy  Eumstatt,  who 
are  appellees  hertun. 

When  decedent  made  and  published  his  will,  and  also  at  the  time  of  his 
death,  ho  lived  on  what  is  designated  in  his  will  as  the  "Drenan  farm,** 
and  his  brothers,  Enoch  5:?.  and  George  F.  B.  Pepper,  who  were  bachelors, 
lived  with  him. 

When  W.  B.  Pepi>er  made  and  executed  his  will.  In  the  year  1882,  he  was 
then  the  owner  of  three  tracts  of  land,  one  of  which  was  the  Drenan  farm, 
on  which  he  lived  until  his  death,  as  already  stated,  containing  108  acres; 
another  tract  of  100  acres,  known  as  part  of  the  old  Pepper  farm,  and  another 
tract  containing  ninety  five  acres,  adjoining  the  last-named  tract.  After 
nuiking  the  will,  and  before  his  deaths  he  purchased  and  received  deeds  of 
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conveyance  for  three  other  small  tracts  of   land  adjoining  the  Drenan  fanu, 
and  containing  In  the  aggregate  about  111  acros. 

When  Enoch  S.  Pepper  instituted  this  action  George  F.  B.  Pepper  had 
died,  and  he  instituted  it  in  his  individual  capacity  and  as  executor,  and  he 
construed  the  will  to  mean  that  the  whole  estate  passed  to  his  brother, 
Joseph  S.  Pepper,  and  himself,  excluding  the  appellees,  the  children  of  his 
sisters,  from  participating  in  the  distribution  of  the  estate,  claiming  that 
the  language  in  the  will,  ''legitimate  heirs."  and  "my  legitimate  then 
liying  heirs,"  sustained  him  in  such  construction.  He  further  claimed  that 
under  the  will  he  was  entitled  to  the  whole  of  the  Drenan  tract  of  land  of 
108  acres,  and  also  to  the  111  acres  of  land  addeil  to  it  after  the  date  of  the 
will,  and  also  by  the  use  of  the  words  in  the  will  "except  the  home  fann 
which  he  shall  hold,"  etc.,  he  claimed  the  100  acres  of  land  known  as  part 
of  the  old  Pepper  farm. 

After  the  parties  joined  issues,  and  had  taken  much  proof,  and  in  the  year 
1901,  Enoch  S.  Pepper  filed  an  amended  petition,  claiming  that  he  and  his 
brother,  W.  B.  Pepper,  had  formed  a  partnership  in  the  year  1867,  and  that 
they  as  imrtners  owned  the  Drenan  farm,  and  the  three  parcels  so  added  to 
it,  and  afterwards,  and  during  the  same  year,  he  filed  another  amended  peti- 
tion, in  which  he  alleged  that  the  partnership  was  formed  in  the  year  1865, 
and  that  he  and  his  deceased  brother  owned  all  the  lands  before  referred  to. 
as  partners,  and  that  his  deceased  brother  took  the  deed  to  all  the  lands  in 
his  own  name  and  held  same  in  trust.  These  amended  petitions  were  con- 
torverted  by  answer.  The  depositions  of  a  number  of  witnesses  were  taken, 
some  of  them  for  the  purpose  of  helping  to  construe  the  will,  appellants 
claiming  that  the  terms  thereof  were  anibiguoifs,  and  that  by  reason  thereof 
such  testimony  was  permissible.  The  court  below  excluded  this  testimony, 
and  adjudged  that  Enoch  S.  Pepper  took  under  the  will  the  whole  of  the 
Drenan  farm,  and  the  111  acres  adjoining  it,  for  life,  and  at  his  death  one- 
haU  thereof  was  to  rtjvert  to  the  heirs  of  W.  B.  Pepper,  and  that  the  luO-acre 
tract,  and  the  ninety -five  acre  tract  passed  to  the  heirs  at  law  of  the  decedent. 

Appellants  have  api)ealed  from  this  judgment,  and  appellees  are  here  on  a 
cross  appeal  from  that  part  of  the  judgment  giving  Enoch  S.  Pepper  the  HI 
acres  of  land  adjoining  the  Drenan  farm.  Appellants  contend  that  there  Ib 
an  ambiguity  in  the  will  as  to  the  meaning  of  the  worda  "home  farm,"  and 
that  these  wortls  do  not  refer  to  the  Drenan  farm,  the  home  of  the  testator, 
but  were  intended  to  mean  the  100  acre  tract,  part  of  the  old  Pepper  place, 
and  took  several  depositions  to  prove  their  contention.  We  can  not  agree 
with  appellant  in  this  matter.  While  the  will  is  inartlstically  dniwn,  It  Is 
clear  that  the  words  referred  to  mean  the  Drenan  farm,  the  home  of  "the  tes* 
tator.  The  first  provision  of  the  will  contains  these  words:  "I  will  and 
bequeath  to  my  brother,  Enoch  S.  Pepper,  the  home  farm  in  which  I  now 
reside,  known  as  the  Drenan  farm." 

The  proof  shows  that  the  testator  resided  on  the  Drenan  farm  from  the 
year  1867  until  his  death.  It  was  his  home  farm,  and  in  the  language  re- 
ferred to  he  expressly  says  the  Drenan  farm  is  his  home  farm.  But  appel- 
lants contend  that  further  along  in  the  w^ill  the  testator  by  the  use  of  these 
words:  "Enoch  S.  Pepper  is  to  have  and  to  hold  all  the  property  that  I  have 
bequeathed  to  him,  •    *    *  except  the  home  farm  shall  go  to  my  legltimato- 
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heirs,  should  there  be  any  at  my  decease,  the  other  one-half  of  said  farm» 
together  with  all  the  personalty  that  I  have  l)equeathed  to  him,  beat  his  dis- 
posal, to  will  to  whom  he  may  see  fit,"  evidently  referred  to  the  old  Pepper 
place  of  100  acres  when  he  used  the  words  "home  farm.*' 

This  can  not  Ixj,  for  the  language  just  quoteil  does  not  pretend  to  devise  or 
bequeath  any  land  or  property,  but  is  used  as  an  exception  or  limitation  of 
what  he  had  previously  in  his  will  bequeathed  to  liis  brother,  and  it  is  cer- 
tain that  no  l)equest  of  land  to  his  bnjther,  Enoch  S.,  can  be  found  in  the 
will,  except  the  "home  farm,  known  as  the  Drenan  farm."  "Enoch  S.  Pep- 
pier is  to  have  *  *  *  all  the  property  that  I  have  becjueathed  to  him  except 
the  home  farm, ' '  etc.  What  land  had  he  liequeathed  t-o  him  except  the  Drenan 
farm,  and  why  did  the  testator  refer  to  it  again?  It  was  evidently  for  the 
reason  that  by  the  first  clause  he  had  given  his  brother  the  title  to  the  whole 
Drenan  tract,  and  he  desires  to  limit  the  fee  to  one-half  and  the  other  half 
to  a  life  estate.  There  is  no  escape  from  this  conclusion.  The  language  is 
plain,  and  not  ambiguous. 

This  court  is  of  opinion  that  language  used  by  the  testator,  to  wit,  "my 
legitimate  heirs,"  and  "my  legitimat;e  then  living  heirs,"  were  used  in 
their  literal  sense  and  meaning,  and  applied  to  all  the  heirs  of  the  testator 
«t  his  death,  and  at  the  death  of  his  devisees,  Geo.  F.  B.  Pepper  and  Enoch 
8.  Pepper.  There  is  not  a  word  or  sentence  in  the  will  indicating  that  it 
was  the  intention  of  the  test^itor  to  limit  it  to  his  brothers. 

This  court,  in  the  wise  of  Williamson  v.  Williamson,  18  Ben  Men.,  877,  in 
discussing  a  similar  question,  said:  "It  is  clearly  incumbent  on  those  who 
contend  that  the  language  of  the  testator  is  not  to  be  understood  according 
to  its  natural  and  literal  meaning,  to  exhibit  some  solid  and  satisfactory 
reasons,  di-awn  from  the  subject-matter  of  the  devise,  or  its  purpose  and  ob- 
jects, the  context,  or  from  other  provisions  of  the  will,  showing  that  the 
words  employed  in  this  clause  are  not  to  be  understood  in  their  clear,  plain 
and  literal  signiflcation. ' ' 

There  is  not  a  word  in  the  will  which  indicates  that  the  testtitor  meant  by 
the  words  "heirs"  or  "legitimatie  heirs"  to  exclude  any  of  his  kindrtd  or 
legal  heirs  after  the  life  estate  of  Enoch  S.  Pepper  and  Geo.  F.  B.  Pepper 
terminatiHl. 

The  appellant  took  the  deposition  of  several  witnesses  showing  a  partner- 
ship of  some  kind  between  testator  and  Enoch  S.  Pepper;  stat^emeuts  of  tes- 
tator "that  Enoch  had  as  much  interest  and  rights  there  as  he  had;"  that  he, 
Enoch,  owned  half  of  everything  there,  etc.  But  it  is  not  shown  by  any 
witness  or  by  any  pleading  or  exhibit  when  the  partnership  was  formed,  to 
what  extent  or  length  of  time  it  existed,  what  capital,  if  any,  either  of  them 
had  put  into  the  partnership,  what  they  or  either  of  them  had  drawn  out  of 
the  firm,  if  anything,  or  any  proof  showing  that  Enoch  S.  Pepper  ever  had 
any  capital  to  invest  in  the  partnership;  nor  was  there  any  attempt  to  show 
or  explain  by  the  proof  or  any  pleading  why  Enoch  S.  Pepper  suffered  and 
permitted  W.  B.  Pepper  to  take  the  conveyance  of  each  and  every  piece  of 
land  in  his  own  name,  and  so  hold  it  until  his  death,  without  any  reference, 
in  any  deed  or  writing,  showing,  or  even  intimating,  that  he  held  the  property 
in  trust  or  otherwise  than  the  fee-simple  title  in  himself.  And  when  we 
consider  the  further  facts  that  Enoch  S.  Pepper  lived  with  his  brother,  the 


pepper's  ex'ob,  &o.  v.  peppeb's  adm'b,  ao.      2407 

testator,  when  the  will  was  made  in  1H82,  and  from  that  time  until  the  death 
of  W.  B.  Pepper  in  181)7,  and  both  knowing  that  the  Drenan  farm  was  by 
the  will  given  to  Enoch  S.  Pepper;  that  in  the  will  not  a  word  nor  an  in- 
timatirn  exists  Indicating  a  partnership  or  any  joint  ownership  of  property, 
peal  or  personal,  but,  on  the  contniry,  referring  to  the  property  as  hU  with- 
out any  exceptions  and  resc^rvations,  and  the  further  important  fact  that 
Enoch  S.  Pepper  accepted  the  provisions  of  the  will  and  became  the  executor 
in  18W7,  and  continued  as  such  until  the  year  18S)9,  when  he  Instituted  this 
action,  asking  the  court  to  construe  the  will,  and  when  the  pleadings  were 
filed,  and  proof  t^iken,  and  indications  wen»  that  the  court  would  not  agree 
AS  to  appellant's  construction  of  the  will;  that  in  1901  Enoch  S.  Pepper  filed 
an  amended  petition,  claiming  half  of  the  Drenan  tract  of  land,  and  the  ad- 
joining 111  acres  by  ivason  of  a  partnership  existing  l)etwt*en  himself  and 
test.Mtor  since  18(57,  and  afterwards  filed  another  amended  petition,  changing 
the  dat**  of  the  fonnation  of  the  i>artnerf.hip  from  18(57  to  180,*),  appartntly  for 
the  purpose  of  antedating  the  deeds  to  W.  B.  Pepper  for  the  ICO  acres  old 
Pepix»r  farm,  and  the  ninety-five  acre  tract,  aiul  claimed  that  he  owned  half 
of  them  under  this  alleged  pirtnership.  In  view  of  these  facts  we  are  of 
opinion  that  the  circuit  court  was  right  indtcrt^eing  against  appellant's 
-claim  of  partnership. 

We  are  of  the  opinion  that  the  lower  court  erred  to  appellees'  prejudice  in 
construing  the  will,  in  this:  That  Enoch  S.  Pepjx^r  took  under  the  will  the 
Drenan  farm  and  the  111  acres  added  to  it,  and  purchased  after  the  date  of 
the  will.  We  recognize  the  fact  that  a  will  should  be  construed  to  speak  and 
take  effect  at  the  death  of  the  testator  unless  a  contrary  intention  shall  ap- 
pear by  the  will,  and  that,  if  ptissible,  a  will  shall  be  so  construed  as  to  give 
to  every  word  and  clause  some  reasonable  meaning. 

The  clause  in  controversy  is  as  follows:  "I  will  and  liequeath  to  my 
brother,  Enoch  S.  Pepper,  the  home  farm  on  which  I  now  reside,  known  as 
the  Drenan  farm;  also  I  will  and  bequeath  to  the  said  Enoch  S.  Pepix»r  all 
the  stock  that  I  may  own  at  my  decease. " 

Does  this  clause  of  the  tt^stator's  will  speak  from  his  death,  or  "does  a 
contrary  intention  appear?"  As  to  the  real  estat**  devised,  by  the  express 
terms  it  refers  to  the  date  of  its  execution,  and  as  to  the  personal  estate*,  by 
direct  statement,  it  refers  to  the  time  of  testator's  decease,  for  In  the  one 
case  he  devised  the  ''hcmie  farm  upon  which  I  now  rt^side,  known  as  the 
Drenan  farm,"  and  in  the  very  next  line  he  gives  the  sjime  bn)ther  "all  the 
»U)ck  that  I  may  have  at  my  decease. ' ' 

It  is  ccmceded  that  at  the  dat**  of  the  will  t*?stator's  home  farm,  the  Drenan 
farm,  contained  1053  acres,  and  evidently  he  intended  to,  and  did,  will  to  his 
brother  this  particular  piece  of  property. 

In  Jarman  on  Wills,  332,  it  is  said:  "Another  question  Is  whether  the 
•enactment  which  makes  the  will  spi»ak  from  the  death  has  the  effect  of 
carrying  forward  to  that  period  words  pointing  at  the  present  time.  For  In- 
stance, supposing  the  test«\tor  to  lx»queath  'all  the  messuage  in  which  I  now 
reside,'  and  that  after  making  his  will  he  changed  his  residence  to  another 
home  l)elonging  to  him,  which  he  continues  to  occupy  until  his  de«ith,  does 
the  act  make  the  word  'now'  apply  to  the  home  occupied  by  the  testator  at 
his  death?    It  is  conceived  that  the   principle  will  not  be  carrhni   such   a 


2408-  pepper's  ex'ob,  &o.  v.  pepper's  adm'b,  &0. 

lengthy  and  that  this  would  be  considered  as  a  case  in  which  'a  contrary  in- 
tention appears  by  the  will, '  for  the  reference  is  to  a  specific  thing  then  in 
existence,  and  the  words  Mn  which  I  now  reside'  are  the  only  distinguish- 
ing terms  of  description. ' ' 

It  is  not  contended  by  appellants  that  any  of  the  lands  bought  ttfu^r  the 
date  of  the  will  were  ever  the  property  or  Drenan,  or  a  part  of  the  original 
tract,  or  were  ever  known  as  Drenan  lands,  but  their  contention  simply  Is 
that  as  accretions  to  it,  and  under  the  statutory  rule  of  construction  referred 
to,  the  lands  passed  under  the  term  "homj?  farm  on  which  I  now  reside." 
But  to  so  hold  the  court  must  entirely  disregard  the  last  descriptive  clause, 
*' known  as  the  Drenan  farm,"  and  regard  it  as  surplusage,  and  without 
any  meaning  at  all.  Suppose  the  testator  had  been  more  exact  in  his  de- 
Boriptipn  when  he  wrote  his  will,  and  had  said:  "I  will  and  bequeath  to  my 
brother,  Enoch  8.  Pepper,  the  home  farm  upon  which  I  now  reside,  and 
bounded  as  follows, ' '  and  had  then  proceeded  to  give  the  metes  and  bounds 
of  the  1(3  acre  Drenan  tract,  would  any  one  contend  that  future  acquisitions 
would  pass  under  this  devise,  or  that  Enoch  S.  Pepper  could  hold  under  the 
will  any  land  outside  of  the  boundaiy  given?  We  think  not.  Yet  the  de- 
scriptive words  of  the  testator  are  as  clear  and  strong  as  though  he  had 
given  the  metes  and  bounds.  He  knew  when  he  wrote  the  will,  and  up  to 
his  death,  what  comprised  the  Drenan  farm,  and  he  described  it  in  such 
manner  as  clearly  to  define  his  intention,  which  this  court  can  not  disregard. 

It  appears  from  the  will  that  the  testator  devised  to  Enoch  S.  Pepper  the 
real  estate  referred  to,  and  all  of  his  personal  estate  out  of  which  his  debts 
and  funeral  expenses,  and  four  special  devises  of  1100  each  were  to  be  paid, 
and  it  appears  from  the  record  that  testiitor's  estate  wm  bound  as  security 
on  a  debt  to  one  Slack  for  appellee,  Thomas  Clark,  and  that  Enoch  S.  Pepper 
paid  this  judgment.  .The  court  is  of  opinion  that  whatever  may  be  realized 
on  this  claim  should  be  returned  to  the  estate  of  Enoch  S.  Pepper,  for  it^ 
was  paid  out  of  property  willed  to  him. 

On  the  settlement  of  accounts  of  Enoch  S.  Pepixjr,  as  executor,  his  estate 
should  not  be  credited  with  that  part  of  the  taxes  paid  on  his  individual 
property  for  the  years  1898-1899-1900-1901;  the  balance  should  be  cretlited  on 
appellants'  account  of  rents,  and  not  deducted  from  the  personal  estate 
willed  to  Enoch  S.  Pepper. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  is  affirmed  on 
the  original  appeal  and  reversed  on  the  cross  appeal  and  remanded  for 
further  proceedings  consistent  jvith  this  opinion. 


T^^  K^i^t^cky  Ij^aW  Reporter 
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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


LOUISVILLE  &   NASHVILLE   R    R.    CO.    v.  KIMBROUGH,   BY,   &c. 

(Fileil  May  7,  1903.) 

1.  Railroads — Negligence — Jurisdiction — Infants— Guardians— Instructions 
— ApiX'liee  Is  an  Infant  about  thirteen  years  of  age,  apparently  a  waif,  having 
neither  father  nor  mother  living  who  are  known.  He  was  riding  on  the  steps 
of  a  Pullman  c«ir  in  Logan  county,  and  was  either  thn)wn  from  them  by 
some  one  on  the  train  or  fell  from  them  and  was  injured,"  for  which  he 
brought  this  action  for  damtiges  by  a  guardian  appointed  by  the  Logan 
County  Court  after  the  ijijury.  It  is  insisted  that  the  I^)gan  County  Court 
hatl  no  jurisdiction  to  apiM)int  his  guardian.     Held— That  there  is  no  proof 

.  showing  whether  appellee  is  legitimate  or  illegitimate,  or  to  show  the  resi- 
dence of  his  mother  if  illegitlmtit*'.  Under  these  circumstances  the  law  will 
fix  his  residence  in  Logan  county,  and  the  county  court  of  that  county  had 
the  right  to  a])point  his  guardian  under  section  2015,  Kentucky  Statutes. 
On  the  trial  appellant  testified  that  a  big  fat  man  w^eiiring  a  uniform  pushed 
him  from  the  step  with  his  foot.  Aft^^r  the  employes  on  the  train  were  in- 
troduced apiJellee  failed  to  identify  the  man  who  pushed  him  oflf  the  steps. 
A  verdict  and  judgment  for  $1,500  damages  for  defendant  resulted,  from 
which  this  appeal  is  prost'cuted.  It  is  urged  that  the  court  impro^jerly  in- 
structed the  jury,  and  that  the  verdict  is  contrary  to  the  evidence.  Held — 
That  it  is  dou])tfiil  whether  the  evidence  su.stains  the  verdict,  but  the  court 
erivd  in  giving  an  instruction  which  authorized  the  jury  to  find  for  the  de- 
fendiint  if  the  news  «igent  who  was  on  the  train  on  that  occasion  was  neither 
in  the  service  nor  under  the  control  of  defemUint;  and  if  the  jury  shall 
believe  that  appellee  was  pushed  or  ejected  from  the  train  by  the  news 
agent,  they  must  find  for  defendiint  unless  they  shall  Ix^lieve  from  the  evi- 
dence that  siiid  news  agent  was  one  of  defendant's  employes  in  charge  of 
and  opei*ating  said  train.  Said  instruction  was  misleading  as  then^  was  no 
evidence  to  show  that  the  news  agent  hud  anything  to  do  with  the  operation 
of  the  train. 

2.  Pleading— The  petition  alleges  t^hat  either  the  servants  of  the  Pullman 
company  or  the  servants  of  appellant  pushed  and  kicked  appellee  from  the 
moving  train.    Appellant  answered  without  offering  any  objection  to  the 
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petition,  or  moving  that  plaintiff  el(H;t  against  wiiich  defendant  be  would 
prosecute  tlie  action.  Appellant  raises  this  objection  the  first  time  on  ap- 
peal. Held — That  by  answering  defendant  waived  the  objection  to  the  peti- 
tion for  misjoinder  of  actions. 

W.  F.  Browder,  J.  C.  Browder  and  E.  \V.  Hines  for  appellant. 

K.  B.  Drake  for  appellee. 

Appeal  from  LK:)gan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee,  nged  al)out  thirteen  years,  while  stealing  a  ride  on  one  of  appel- 
lant's pa.siienger  trains,  in  Logan  county,  fell,  or  was  pushed,  from  the  steps 
of  the  rapidly  moving  car  on  which  he  was  riding,  and  was  severely  injured. 
He  had  Jx?en  a  resident  of  Clarksville,  Tenn.,  but  had  abandonetl  his  home 
there  (if  it  can  be  said  that  he  had  a  home  there)  with  the  intention  of  mak- 
ing his  hoiiie  in  this  State.  He  was  a  waif,  abandoned  by  his  mother  when 
he  was  alK)ut  six  months  old,  and  his  father  is  unknown.  Whether  his 
mother  was  living,  or  if  living,  where,  was  not  shown.  In  his  suit  to  re- 
cover damages  from  the  railroad  company,  brought  by  his  statutory  guar- 
dian appointed  by  the  Logan  County  (Ky. )  Court  after  his  injury,  the  first 
question  pn^sented  was  upon  the  jurisdiction  of  the  Logan  County  Court  to 
appoint  the  guardian,  for  the  right  of  the  guardian  as  such  to  maintain  this 
action  is  denied. 

Domicil  is  convctly  defined  as  l)eing  either  one  of  origin,  of  choice,  or  by 
operation  of  law.  »ery  person  must  be  assigned  to  one  of  these.  So  that 
the  place  of  the  residence  of  the  father  of  a  legitimate  child,  or  if  illegiti- 
mate, of  its  mother,  at  its  birth,  is  its  domicil  of  origin.  As  an  infant  is 
incapable  of  changing  its  domicil  by  choice  (Munday  v.  Baldwin,  79  Ky., 
121),  it  follows  that  wherever  may  l)e  the  domicil  of  Its  father,  if  it  is  legiti- 
mate, or  otherwise,  of  its  mother,  controls.  But  where  the  child  has  neither 
legal  father  nor  living  mother,  and  where  neither  is  shown  to  have  main- 
tained a  domicil  at  any  place,  then  it  must  follow  that  the  child's  domicil 
must  be  fixed  by  operation  of  law.  If  the  mother's  domicil  was  shown,  the 
child's  would  l>e  accordingly  settled.  But  here  is  a  waif,  knowing  nothing 
of  its  piirc^nts,  and  of  whom  nothing  am  l)e  shown,  stnmded  in  a  com- 
munity within  this  Comnicnwealth.  It  proliably  has  a  certain  right  to  prop- 
erty. Society  is  inttTest<*d  alike  from  motives  of  humanity  and  of  policy  in 
pivserving  to  buch  one  th  it  which  will  likely  save  him  from  being  a 
charge  upon  the  public.  The  authorities  of  this  State  under  its  laws  have 
t.iken  charge  of  the  p;^rson  of  this  derelict,  and  committed  him  to  the  alms- 
house. They  have  fixt»d  lim  a  domicil,  for  the  very  g(x>d  reason,  in  this 
cise,  that  he  appenrnl  to  havi*  none  other,  and  it  was  necessary  that  he  have 
o:ie,  therefore,  the  law  will  makt*  him  one.  The  fiction  of  the  law  that 
his  mothrr's  domicil  if  li\i!ig,  (  r,  if  dfad,  her  last  domicile  was  his,  should 
yield  to  the  more  practical  fact  that,  Ix  iiig  found  a  wanderer  and  an  out- 
c:»st,  the  l5iw  will  take  charge  of  him  for  his  good  and  for  that  of  the  State: 
it  will  fix  his  stntus  in  the  >ocial  htate  as  affects  his  rights,  the  right  of  con- 
trol of  his  person  and  the  charge  of  his  property.  The  State  has  "adopted*' 
him,  as  it  were;  has  fixed  his  ivsidence,  hi-?  pi  ice  of  abode.  It  is  meet  that 
is  should,  having  thus  taken  charge  of  his  person,  whether  with  or  without 
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"his  consent;  also  provide  officials  to  take  charge  of  and  represent  his  prop- 
erty interests. 

Our  statute  (section  2015,  Statutes)  Kentucky  provides:  "The  court  of  the 
<30unty  In  which  the  minor  resides  at  the  time  of  the  appointment  shall 
liave]jurlsdlction  to  appoint  his  guardian." 

We  are  of  the  opinion  that  the  county  court  of  Logan  county,  prima  faciei 
had  jurisdiction  to  appoint  the  guardian  suing  in  this  case. 

The  boy  was  riding  on  the  rear  steps  of  the  Pullman  car  attached  to  appel- 
lant's northbound  passenger  train.  The  petition  alleged  that  either  the  ser- 
Tants  of  the  Pullman  company  or  the  servants  of  appellant  pushed  and 
kicked  appellee  from  the  moving  train.  It  is  now  urgetl  by  appellant  that 
the  petition  was  defective  in  that  it  failed  to  sttite  a  cause  of  action  against 
either  of  the  defendants;  that  our  Code  provision  (section  113,  subsection  4), 
Allowing  charges  in  the  alternative,  did  not  extend  to  charging  alternative 
defendtints  \vith  a  single  wrongful  act.  (L.  &  N.  R.  R.  Co.  v.  Ft.  Wayne 
Electric  Co, ,  21  Ky.  Law  Rep. ,  1644. ) 

Without  motion  to  compel  appellee  to  elect  which  of  the  defendants  he 
"would  prosecute,  and  without  demurrer,  appellant  tendered  an  issue  in  the 
-case.  This  objection  is  raised  here  for  the  first  time.  We  hold  that  the  de- 
fect, if  it  was  a  defect,  was  waived  by  failure  to  object  Ijefore  answering. 
(Sections  85-86,  Civil  Code. ) 

The  verdict  of  the  jury  found  for  appellee  91,550  in  damages.  Appellant 
relies  upon  these  grounds  for  reversal,  in  addition  to  those  already  discussed, 
viz. ,  that  the  verdict  Is  against  the  evidence,  and  error  in  instructions  to 
the  jury. 

Appellee  wtvs  the  only  witness  who  testified  as  to  the  manner  of  his  having 
been  injuretl.  In  his  testimony  hestatetl  that  bet>veen  Guthrie  and  Russell- 
vlUe,  about  9  o'clock  at  night,  as  he  was  sitting  on  the  steps  of  the  rear  plat- 
form of  the  rear  car  of  the  train  (which  was  the  Pullman  car),  a  person 
dressed  In  a  uniform,  having  a  blue  coat  and  brass  buttons,  and  a  cap  with 
"writing  on  It,  came  out  of  the  door,  st»w  him  and  asked  him  what  he  was  doing 
there.  This  person  did  not  offer  to  molest  api^ellee,  but  returne<l  Into  the  car 
and  closetl  the  door.  Through  fear  appellee  crept  further  down  onto  the  bottom 
step,  or  the  one  next  to  it,  and  was  crouching  there,  with  his  legs  hanging 
down  so  that  his  feet  struck  the  ties,  wl^en  the  person  above  described  re- 
turned with  another  person,  also  wearing  a  uniform,  Including  cap.  The  lat- 
ter was  descriljed  as  being  "a  big  fat  man,"  who,  appellee  claims,  pla<;ed  hU 
foot  against  him,  without  a  word,  and  shoved,  or  kicked,  him  off  the  car. 
The  train  w*as  traveling  at  thirty-five  or  forty  miles  an  hour.  Every  person 
connected^with  the  operation  of  that  train,  except  the  fireman  and  1)aggage* 
man,  were  introduced  by  appellant  as  witnesses.  All  of  them,  except  one, 
testified  that  they  had  never  seen  appellee,  and  knew  nothing  of  his  presence 
on  the  train,  or  of  his  injury  till  afterwards.  Appellee,  on  being  re-exam* 
ineil  after  these  witnesses,  testified  that  none  of  them  was  the  person  who 
shoved  or  kicked  him  off  the  train. 

Sharp,  fiagman  on  the  train,  testifleil  that  he  went  upon  the  rear  platform 
to  re^adjust  a  marker,  a  red  light  carried  there,  when  he  discovered  appellee; 
that  he  was  then  hanging  onto  the  hand  bar  and  lower  step  of  the  oar;  that 
the  side  door  |of  the  vestibule  was  closed;  that  h(  asked  appellee  If  he  could 
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climb  up  onto  the  steps,  and  appellee  told  him  he  oould  not;  th»t  he  pallet 
the  sigmil  cord  to  the  locomotive,  giving  the  emergency  signal  to  stop,  and 
went  forwanl  to  inform  the  conductor  of  the  situation;  that  the  boy  was  so 
placed  that  the  witness  could  not,  with  stifety  to  his  own  life,  at  the  speed, 
the  train  was  going,  have  taken  hold  of  him  and  lifted  him  onto  the  car; 
that  when  he  returned  directly  the  Ijoy  was  gone,  and  that  the  train  ran* 
about  one  mile  and  a  quarter  l^efore  stopping  after  the  boy  was  first  discov- 
ered by  him. 

The  negligence  c(>mplained  of  and  sued  for  was  not  in  failing  to  stop  the- 
train  and  rv»scvie  appellee  from  the  peril  of  falling  from  an  insecure,  danger- 
ous position,  nor  for  failure  to  aid  him  in  rt  gaining  his  f(M)thold  on  the 
steps,  for  he  says  (and  he  is  the  only  witness  who  testified  on  that  point> 
that  but  for  the  push  or  kick  of  the  fat  man  in  uniform  he  would  not  have- 
fallen.     This  was  the  sole  gnmnd  of  negligence  relied  upcm  In  the  petition- 
Therefore,  his  whole  case,  as  the  pleadings  now  stand,  depends  on  ernnect- 
ing  this  fat  man  with  appellant  as  one  in  authority  on  that  tniin,  assi^tini^ 
in  its  operation,  as  one  of  apix^Uant's  servants.     Whether  Ijaggngemen  on 
trains  and   firemen   wear   uniforms   such   as  descrilied  by  appellee   is  not 
shown  by  the  record.     Whether  it  is  a  fact  of  such  common  knowledge  that 
the  courts  should  take  notice  of  it  is  not  at  all  certain.     Such  uniforms  aro- 
not  confined  in  their  use  by  any  means  to  trainmen.     The  only  other  person. 
on  that  train  who  is  shown  to  have  then  worn  a  unifonn  was  the  newsboy. 
He  was  not   introduced  as  ti  witness.     Theiv  was  no  evidence  tending  to- 
show  that  the  newslioy  had  any  connection  whatever,  as  a  servant,  with  ap- 
pellant, and  of  course,  therefore,  none  that  he  had  any  authority  whatever- 
In  the  operation  or  management  of  the  tniin.     In  the  way  the  issue  was 
formed  it  is  doubtful  if  the  vertlict  was  sust'tiined  by  the  evidence. 

The  instnictions  are  not  subject  to  proi)er  criticism,  except  the  one  given- 
marked  *'0,"  as  follows:  ''The  court  instructs  the  jury  tliat  If  the  news 
agent,  who  was  on  defendant's  train  on  the  occasion  in  contpr)versy,  was 
neither  in  the  service  nor  under  the  contnil  of  the  defendant,  and  even  if  the 
jury  shall  ])elieve  from  the  evidence  that  plaiutiflf  was  pushed  or  ejected 
from  the  train  by  «iid  news  agent,  they  must  find  for  the  defendant  unless 
they  shall  l)elieve  fi*om  the  evidence  that  si\ld  news  agent  was  one  of  defend- 
ant's employes  in  charge  of  and  operating  said  train." 

As  there  was  not  a  scintilla  of  proof  that  the  news  agent  hml  any  connec- 
tion whatever  with  the  operation  of  the  tniin,  or  even  that  he  was  an  em- 
ploye of  appellant,  the  instruction  was  misleading,  and  it  was  error  to 
submit  that  question  to  the  jury  upon  the  state  of  the  record. 

For  the  rea.sons  indiotited  the  judgment  is  reversed  and  cause  n^manded, 
with  directions  to  award  apjx^llant  a  new  trial  under  proceedings  not  incon- 
sistent hen^with. 


COLUMBIA  FINANCE  &  TRUST  CO.  v.  BATES. 

(Filed  May  7,  1903— Not  to  Ik?  reported. ) 

1.  Judicial  sales— Inadequacy  of  price  and  surprise — Joint  tenants — Ap- 
pellant and  appellee  were  joint  owners  of  Tar  Springs  and  each  was  anxious- 
to  become  the  sole  owner,  but  they  were  unable  to  fix  a  price,  and  it 
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•itgreed  to  have  a  suit  to  sell  it.  At  the  sale  the  property,  which  was  worth 
«bout  14,000,  was  sold  by  the  coinnilssioner  to  appellee  for  $1,000.  Appellant, 
in  Its  exceptions  to  the  sale,  allege  gross  Inadequacy  of  price;  also  misap- 
prehension by  an  agent  of  appellant  of  conversation  with  attorney  for  apx)el- 
-lee,  which  induced  appellant  not  to  have  a  representative  at  the  sale  to  pro- 
tect its  interests.  Said  exceptions  were  overruled  and  the  sale  confirmed, 
./rom  which  this  appeal  is  prosecuted.  Held— That  while  this  court  will  not 
«et  aside  a  judicial  sale  on  account  of  mere  inadequacy  of  price,  yet  when 
'.property  worth  about  |!4,U00  is  sold  for  $1,000  under  circumstances  showing 
^8urprise  or  unfairness  as  existed  in  this  case,  the  chancellor  should  set  aside 
the  sale  and  require  the  bid  to  be  started  at  the  advanced  price  that  party 
Is  Willing  to  give. 

a.  Appralsenient— No  appraisement  was  necessary  in  this  case  as  the  sale 
3vra8  not  for  debt. 

Helm,  Bruce  &  Helm  for  appellant. 

W.  W.  &  J.  R.  Walls  tor  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  «nd  apjx'llee  Ijeing  joint  owners  of  the  proi)erty  known  as  the 
"Tar  Springs  and  tract  of  land  ujiou  which  the  same  is  situated,  and  unable 
to  agree  with  each  other  as  to  the  price  upon  their  ivsi)e<.'rlve  interests,  in- 
fitituti'il  this  action  in  the  ciixjuit  court  of  Bivckinridge  county,  where  the 
property  lies,  to  obtain  a  decree  for  its  siile.  The  decitn?  was  duly  rendered 
*s  prayed  by  the  partie.s,  and  the  prt)perty  sold  by  the  court's  commissioner, 
•appelled  becoming  the  purchaser  at  his  bid  of  $1,000. 

The  sjile  was  duly  repnrte<l  hy  the  commissioner,  and  at  the  same  term  of 
the  court  exceptions  thereto  wei-e  filed  l)y  appellant,  accompanieii  by  a 
written  offer  and  guaranty  to  start  the  bidding  at  12,600,  if  the  court  would 
order  another  sale  of  the  pn)i)erty,  and  that  it  would  tiike  it  at  that  sum 
if  no  higher  bid  should  be  nuule.  The  exceptions  were  overruled,  and  an 
order  entered  confirming  the  sale  and  directing  the  commissi(mer  to  exe- 
cute a  deed  to  api)ellee  as  purchaser.  Appellant  complains  of  the  confirma- 
tion of  t^ie  sale  by  the  lower  court,  and  has  brought  the  case  to  this  court  by 
Appeal.  The  objections  to  the  conflrnuition  of  the  stile  prt*sented  by  the  ex- 
oeptions  are:  That  Ix'cause  of  a  misapprehension  on  the  jxirt  of  appellant, 
its  officers  ami  agents,  jis  to  the  time  of  the  s«ile,  as  to  who  was  to  attend  it 
as  appellant's  representative,  and  as  to  the  necessity  for  the  pivsence  at  the 
sale  of  such  representative,  the  pro^x^rty  was  S4)ld  at  alM)Ut  one-third  or  one- 
fourth  of  its  real  value;  and  further,  that  there  was  no  appraisement  of  the 
property  before  it  was  sold. 

Numerous  affidavits  were  introduced  by  the  parties  upon  the  trial  of  the 
■exceptions,  and  while  in  some  respects  the  evidence  furnished  by  them  was 
conOicting,  ttiken  as  a  whole  it  tends  to  establish  the  following  facts,  that  it 
was  the  purpose  of  appellant's  president  and  chief  attorney  to  have  a  repre- 
sentative or  agent  (»f  appellant  at  tlie  sale  to  see  that  the  propt»rty  should  sell 
for  its  true  value;  that  one  Kidgley  Cayce  was  the  i)erson  s«^lected  and  in- 
structed by  api^ellant's  president  to  attend  and  repivsent  it  at  the  sale,  and 
that  Cayce  was  prevented  from  Ijeing  pres**nt  at  the  sale  l>ecause  of  a  con- 
versiition  which  he  had  a  short  time  Ix^fore  the  sale  with  Hustin  Quin,  an 
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attorney,  holding  a  position  in  the  office  of  appellant's  chief  attorney,  isk 
which  he  understood  Quin  to  advise  him,  as  the  representative  of  the  chief 
attorney,  that  it  would  not  be  necessary  for  him  to  attend  the  sale,  or  repre- 
sent appellant  at  that  time.  It  can  not  l^e  doubted  that  the  sum  fold  for  the 
property  by  appellee  was  grossly  inadequate,  for  it  appears  from  the  reooid 
that  the  property  was  and  is  worth  not  less  than  14,000,  and  while  mere  In- 
adequacy of  price  will  not  of  itself  authorize  the  setting  aside  of  a  decretal 
Bale  if  the  attendant  circumstances  of  the  sale  are  such  as  to  indicate  that 
there  has  been  a  sacrifice  of  the  property,  resulting  from  some  surprise  to 
or  misapprehension  on  the  part  of  one  interested  in  the  property,  but  for 
which  he  would  have  attended  the  sale  and  prevented  the  sacrifice  by  mak- 
ing the  property  bring  its  true  value,  it  becomes  the  duty  of  the  chancellor 
to  order  a  resale.  As  said  by  this  court  in  Stump  v.  Mortln,  &c.,  72  Ky., 
289,  "there  must  be  either  fraud  or  misconduct  in  some  one  connected  with 
the  sale,  some  surprise  or  misapprehension  on  the. part  of  those  interested, 
or  of  the  officer  who  conducts  the  sale,  or  some  irregularity  in  the  proceed- 
ings, or  other  circumstances  attending,  conducing  to  show  unfairness,  before 
the  chancellor  will  refuse  to  confirm  this  act  of  the  commissioner.**    •    ♦    • 

In  Morris  v.  McC(»dden,  &c. ,  23  Ky.  Law  Rep. ,  539,  it  appears  that  excep- 
tions were  sustained  and  the  sale  set  aside  by  the  lower  court  upon  the 
ground  that  the  price  was  gms.sly  inadequate,  and  that  the  sale  took  place 
at  the  time  and  in  the  immediate  vicinity  of  a  heated  political  meeting.  Ixk 
affirming  the  judgment  of  the  chancellor  this  court  said :  "This  c«urt  has 
often  held  that  on  account  of  the  public  interest  in  having  purchasers  at  judi- 
cial sales  secure  in  their  purchases,  it  would  not  sanction  the  setting  aside  of 
such  sales  for  mere  inadequacy  of  price;  on  the  other  hand  it  has  frequently 
held  that  where  the  attendant  circumstances  of  the  sale  were  such  as  to  show 
that  it  was  not  a  fair  one,  the  added  circumstances  of  inadetiuacy  of  price 
would  be  considered."  In  Bean  v.  Hoffendorfer  Bros.,  84  Ky.,  693,  it  is 
said:  "Mere  inadequacy  of  price,  as  has  been  frequently  held  by  this  court, 
is  not  alone  sufficient  to  set  aside  a  judicial  sale,  but  when  the  price  bid  is 
greatly  disproportionate  to  the  actual  value  of  the  property  only  slight  addi- 
tional circumstances  are  required  to  justify  and  make  it  the  duty  of  the 
chancellor  to  set  it  aside. "    ♦    *    ♦ 

It  is  unnecessary  t-o  discuss  the  contention  of  appellant  that  tJie  sale  was 
invalid  because  of  failure  to  appraise  the  property.  There  was  no  right  of  re- 
demption, consequently  no  appraisement  was  necessary  as  th6  sale  was  not 
for  debt.  Although  the  guaranty  of  appellant  that  it  will  bid  I2,5»r()  on  the 
property  in  controversy  if  a  resale  is  ordered  is  one  hundred  and  fifty  per 
cent,  above  what  it  was  purchased  at  by  appellee,  such  guaranty  will  not 
authorize  a  restile. 

The  courts  of  this  State  have  never  approved  or  adox)tetl  the  rule  of  prac- 
tice that  has  so  long  obtained  in  the  chancery  courts  of  England,  to  open 
the  biddings  and  order  a  resale  upon  ofifer  of  an  atlvance  of  10  per  cent,  by 
the  applicant  and  payment  to  the  purchaser  of  his  costs  by  reason  of  his  bid- 
ding, but  a.^,  in  our  opinion,  the  sale  made  in  this  case  should  l:)e  set  aside 
because  of  gross  inade(iuacy  of  price,  together  with  the  surprise  and  mlsap- 
prehen.sion  on  the  part  of  appellant,  its  officers  and  agents,  whereby  the 
sacrifice  of  the  property  result**d.     Appellant  should  be   required   to  mak& 
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good  its  guaranty  by  storting  the  bidding  at  12,500,  and  taking  the  property 
at  that  price  if  no  l)etter  and  higher  bid  is  offered. 

For  the  reasons  indicated  the  judgment  of  the 'lower  court  conflrniing  the 
sale  and  ordering  the  commissioner  to  convey  the  land  to  api)ellee  is  reversed 
and  remanded,  with  directions  to  set  aside  the  sale  heretofore  made,  at  ap- 
I)ellant's  cost,  and  order  a  resale  in  conformity  with  this  opinion. 


MOUAX  V.  VICROY. 

(Filed  May  7,  1903--Not  to  be  reported. ) 

Damages — Evidence — Instructions — This  was  nn  action  brought  by  appel- 
lant against  apix'llee  to  recover  damages  for  malicious  shooting  and  wound- 
ing. A  verdict  and  judgment  resulted  In  favor  of  appellee,  and  appellant 
has  prosecuted  this  appeal,  urging  that  the  court  erred  in  admitting  threats 
of  appellant  against  appellee,  running  back  several  years;  also  erred  in  refus- 
ing an  in.struction  offered  by  hin».  Held — That  there  was  no  error  in  admit- 
Itng  the  evidence  of  threats  as  the  rule  is  settled  that  upon  the  issue  of  self- 
defense,  where  thei-e  is  evidence  conducing  to  show  that  the  plaintiff  was  the 
aggressor  and  made  the  flr.<5t  hostile  demon.stratlon  against  the  defendant, 
evidence  of  previous  threats  and  hostile  demonstrations  by  him  against  de- 
fendant is  alw.iys  competent  as  tending  to  show  that  defendant  was  In  peril 
at  the  time  he  shot,  and  that  the  plaintiff  began  the  difficulty  and  his  mo- 
tive. The  Instruction  offered  by  appellant  and  refused  by  the  court,  that 
the  defendant  could  only  shoot  if  he  had  no  apparently  safe  means  of  escape 
from  siild  impending  danger,  was  properly  refused.  The  instructions  given 
properly  presented  the  law  of  the  case  and  the  verdict  will  not  be  disturbed. 

J.  L.  Chaml)erlain,  W.  D.  Cochran  and  E.  L.  Worthington  for  appellant. 

Wesley  Vicroy  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Moran,  brought  this  action  against  the  api^ellee,  Vicroy, 
for  having  mali(,iously  shot  and  wounded  him.  The  appellee  admitted  the 
shooting  and  wounding  of  appt^llant,  but  claimed  that  he  did  so  in  self-de- 
fense. The  proof  conduces  to  show  that  Moran  and  Vicroy  owned  adjacent 
farms;  that  Vicroy 's  servants  were  digging  a  gutter  along  the  margin  of  the 
Maysville  and  Bracken  Turnpike  rt)ad  In  frtmt  of  a  gate  leiiding  into  his 
premises  for  the  purpose  of  putting  in  a  culvert;  that  Moran,  who  lived 
nearby,  went  to  the  point  where  the  culvert  was  in  process  of  construction 
with  a  shot  gun  and  warned  Vicroy 's  servants  not  to  extend  the  gutter 
below  a  certain  point,  uix)n  the  ground  that  it  would  interfere  with  his  en- 
trance. About  this  time  Vicroy  came  out  of  his  Iwirn,  about  thirty -five  feet 
away,  and  warned  Moran  to  go  away  and  let  his  hands  alone;  that  Moran 
lmmediatt»ly  stepjx'd  across  the  gutter  in  the  direction  of  Vicroy,  raised  and 
cocked  his  gun,  and  thfit  Vicroy  immediately  llreti  the  shot  complained  of. 

it  is  also  in  evidence  that  on  the  pivceding  day  Moran  had  threatened  to 
inflict  personal  violence  upon  Vicroy  if  he  attempted  to  extend  the  gutter 
l)eyond  the  jxDint  indicated,  and  s.'dd  to  him  that  if  he  got  out  of  his  buggy 
that  he  would  give  him  a  thrashing  at  that  time. 
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Upon  the  trial  the  court  fidmitt«d  proof  of  numerous  threats  made  by  ap 
pellant  against  appellee,  running  back  for  seTenil  years  prior  to  the  day  of 
the  shooting.  The  trial  resulted  in  a  verdict  for  the  defendant.  Appellant 
complains  upon  this  appeal  that  the  court  erred  to  his  prejudice  in  admit- 
ting proof  of  prior  threats,  and  a] so  in  refusing  to  give  an  instruction  offered 
by  him,  which  told  the  jury  ''that  they  should  find  for  plaintiff  unless 
they  believed  from  the  evidence  that  when  Vicroy  shot  he  lielieved,  and  had 
reasonable  grounds  to  believe,  that  he  was  in  danger,  and  that  he  had  no 
other  apparently  8i\fe  means  of  escape  from  said  impending  danger." 

ITpon  the  Issue  of  self-defense,  where  there  is  evidence  conducing  to  show 
that  the  plaintiff  was  the  aggressor  and  made  the  first  hostile  demonstration 
against  the  defendant,  evidence  of  previous  threats  and  hostile  demonstra- 
tions by  him  against  the  defendant  is  always  competent  as  tending  to  show 
that  defendant  was  in  peril  at  the  time  he  shot,  and  that  the  plaintiff  began 
the  difficulty  and  his  motive.  (Wharton's  Criminal  Evidence,  secticm  757; 
Robertson's  Kentucky  Criminal  Ltiw  and  Prt^cedure,  section  223. )  The  in- 
struction offeivd  by  appellant  and  refused  by  the  court,  that  the  defendant 
could  only  shoot  if  he  had  no  apparently  safe  means  of  escape  from  said  im- 
pending danger,  has  l)een  frequently  condemned  by  this  court.  By  the  third 
instruction  the  jury  were  told  that  "if  they  believed  frcmi  the  evidence 
that  at  the  time  Vicroy  shot  and  wounded  philntiff  he  then  l)elievetl,  and  had 
reasonable  grounds  to  believe,  that  he  was  then  in  danger  of  loss  of  life  or 
great  l)odlly  harm  at  the  hands  of  Moran,  then  he  had  the  right  to  use  such 
force  as  was  necessary,  or  as  to  him  under  all  the  circumstances  seemed  rea- 
sonably necessary,  to  pi*otect  himself  from  injury  at  the  hands  of  Moran,  and 
no  more. ' ' 

This  instruction  seems  to  fairly  stAte  the  law. 

Judgment  allinned. 


Ai/r?:Mrs,  &c.  v.  asher,  &c. 

(Filed  May  7,  11)08— Not  to  l)e  reported:) 

1.  Title— Pleading— In  this  action  to  quiet  title  to  land,  where  the  claim  to 
land  and  growing  timber  is  ^.a^^»d  on  a  detxl  which  was  made  by  their  ven- 
dor l)efore  he  ac<iumHl  any  titlt*  theivto,  and  they  claim  that  the  subst^uent 
acquisition  of  title  by  their  vendor  enured  to  their  Ijenefit,  Held — That  this 
is  tnu*  <Mily  whei*e  the  claimant's  deed  cimtains  a  warranty  of  title,  and  in 
this  action  the  iietition  falling  to  allege  that  the  plaintiff's  deed  ccmtained 
a  covenant  of  warranty,  the  presumption  will  l)e  indulged  against  the 
pleader  and  the  petition  adjudged  insufficient. 

2.  Pleading— An  exhibit  filed  with  the  ix'titlon  can  not  help  out  an  omis- 
sion in  the  pleading  to  st^ite  a  material  fact. 

W.  S.  Pryor  and  D.  D.  Fields  &  8on  for  appellants. 

Wm.  Low  and  W.  F.  Hall  for  appellees. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court,  by  Judge  O'Rear. 

One  W.  H.  Nickell,  claiming  to  own  as  patentee  a  large  boundary  of  about 
4,800  acres  of  land,  in  Letcher  county,  sold  and  conveyetl  it  by  deed  to  J.  B. 
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Altemus  and  Wm.  D.  Jones.  Within  the  boundary  so  embraced  in  his  con- 
Teyance  were  a  number  of  tracts  owned  by  others,  whose  titles  were  admit- 
tedly superior  to  Nickel!' s,  because  held  under  elder  grants.  Some  years 
•after  Nlckell's  conveyance  to  Altemus  &  Jones  he  and  one  J.  D.  Cooley 
bought  the  standing  timber  on  a  number  of  the  tracts,  to  which  Nickell  had 
not  the  title  when  he  sold  to  Altemus-&  Jones. 

Deeds  were  made  to  Nickell  &  Cooley  conveying  to  them  this  standing 
timber.  They  have  since  sold  and  conveyed  the  trees  to  appellees.  It  is  the 
contention  of  appellants  in  this  suit  to  quiet  their  title  to  one  half  of  the 
timber  named,  and  to  obtain  an  injunction  against  its  removal,  that  the 
after  acquired  title  of  Nickell,  his  one-half  interest  in  the  Nickell  &  Cooley 
purchase  of  timber,  inured  to  the  lienefit  of  appellants,  grantees  of  Nickeirs 
first  vendees.     The  cireuit  court  sustained  a  demurrer  to  the  petition. 

It  was  not  stated  in  the  petition  whether  the  conveyance  to  Altemus  & 
•Jones  was  by  deed  with  warranty  or  not.  We  must,  therefore,  in  construing 
the  pleading  against  the  pleader,  assume  that  it  did  not.  If  one  sells,  and 
by  deed  conveys,  land  to  which  he  had  not  the  title,  places  his  vendee  in 
possession,  and  thereaft<*r  acquires  the  title,  the  after- acquired  title  inures 
to  his  grantee  in  the  first  named  deed,  provided  that  deed  contained  a  cov- 
enant of  warranty,  general  or  special;  or  a  covenant  of  seizin  of  title;  but 
not  otherwise.     (Hermann  on  Estoppel,  pages  787-789,  sections  OtVMJoS. ) 

An  exhibit  filed  with  and  referred  to  in  a  pleading  will  not  be  looked  to 
to  help  out  an  omission  in  the  pleading  to  state  a  fact  material  to  the  cause 
of  action  asserted.  (Green  v.  Page,  on  rehearing,  8()  Ky. ,  370;  Hufiaker  v. 
National  Bank  of  Montioello,  12  Bush,  291;  Gebhard  v.  Garmier,  12  Bush, 
S2b. ) 

In  view  of  this  conclusion  we  do  not  deem  it  necessary  to  notice  the  other 
questions  argued. 

Judgment  affirmed. 


COTTHKLL  v.  COTTKELL. 

(Filetl  May  7,  1903—Not  to  l)e  reported. ) 

Divorce  and  alimony — Appellee  institiit^'d  this  suit  for  divorce  from  his 
'wife  on  the  ground  of  abandonment.  In  defense  t;lie  wife  asked  for  a  divorce 
*'a  men.<yi  et  thoro"  and  alimony  and  attorntys'  fees.  The  lower  court 
granted  the  husband's  prayer  for  divorce,  refustnl  to  allow  the  wife  alimony, 
and  allowecl  her  attorneys  a  fee  of  $25,  from  which  she  prosecutes  this  appeal. 
Held — That  this  court  will  review  the  action  of  the  lower  court  in  granting 
or  refusing  a  divorce  for  the  purpose  of  deU^rmining  questions  concerning 
Alimony  and  allowances.  The  court  proiK^ly  granted  the  divorce  on  the  ap- 
plication of  the  huslMind  and  rt»f  used  alimony  to  the  wife  as  she  was  in  fault. 
The  court  will  not  disturb  the  allowance  of  attorneys*  ft»e,  although  same 
was  made  without  hearing  pr(H)f.  This  olijection  can  not  l)e  raised  the  first 
time  on  appeal. 

Montgomery  &  Lee  for  appellant. 

*  

J.  F.  Askew  and  Victor  F.  Bradley  for  appellee. 
Appeal  from  Scott  Cin;uit  Court. 
Opinion  of  the  court  by  Judge  Settle. 
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This  eiction  fur  divorce  wns  instituted  by  the  appellee  against  the  appel- 
lant in  the  Scott  Circuit  Court  upon  the  ground  of  abandonment.  In  the 
answer  filed  by  her  his  right  to  a  divorce  was  resisted  l^y  a  traverse  of  the 
averment^)  of  the  petition,  and  in  addition  she  therein  sought  a  divorce  & 
mensa  et  thoro,  chiinied  alimony  of  appellee,  and  to  that  end  made  her  an- 
swer a  counterclaim.  Upon  submission  of  the  cause  the  chan«?llor  rendered 
judgment  granting  appellee  an  absolute  divorce,  and  refusing  appellant  ali- 
mony, but  allowed  her  a  fee  of  125  for  her  attorneys,  to  be  taxed  as  cost  and 
IMiid  by  appellee.  From  so  much  of  the  judgment  as  refused  her  alimony 
and  limited  the  fee  of  her  attorneys  to  125  she  prayed  an  appeal,  and  the  case 
is  now  before  this  court  for  review  and  adjudication. 

We  can  not  disturb  the  judgment  of  divorce,  but  may  consider  the  entire 
record  in  determining  whether  or  not  the  lower  court  erred  in  refusing  ap- 
pellant alimony,  and  in  restricting  the  attorneys'  fee  to  the  sum  named. 
From  our  examination  of  the  record  we  are  unable  to  disagree  with  the 
chancellor  in  the  matter  of  granting  the  divorce  sought  by  appellee,  and  a& 
it  could  have  been  granted  only  uixm  the  ground  that  appellant  was  the 
party  in  fault,  of  which  there  is  siifflcient  proof  in  the  record,  it  would  seem 
to  follow  that  her  claim  to  alimony  was  properly  disallowed.  This  court  has 
time  and  again  allowed  the  wife  alimony  in  cases  where  the  husband  had 
sued  for  and  been  gi'anted  a  divorce,  but  in  all  such  cases  it  was  shown  that 
the  wife  was  without  fault  notwithstanding  the  judgment  of  divorce  in  favor 
of  the  husband.  This  court  has  also  decided  that  the  wife  is  entitled  to  ali- 
mony, though  the  husband  lie  granted  a  divorce,  where  it  was  obtained  upon 
the  ground  that  the  parties  had  lived  separate  and  apart  without  cohabita- 
tion for  five  consecutive  years,  f(U'  upon  that  ground  the  wife  could  also  have 
obtained  a  divorce.  But  we  are  unable  to  recall  any  case  in  which  this  court 
has  decided  that  the  wife  was  entitled  to  alimony  notwithstanding  a  judg- 
ment of  divorce  in  favor  of  the  husband,  if  it  was  satisfactorily  shown  that 
he  was  entitled  to  the  divorce  by  ivas(m  of  the  fault  of  the  wife.  An  exam- 
iilation  of  the  following  cases,  which  constitute  but  a  small  part  of  the 
numl)er  decided  by  this  court  in  recent  years,  will,  we  think,  sustain  the 
views  herein  expressed,  and  serve  in  some  sort  to  illustrate  the  immy-sitled- 
ness  of  the  law  of  divorce  and  alimony.  (Newman  v.  Newman,  95  Ky.,  383; 
Irwin  V.  Irwin,  20  Ky.  Law  Rep.,  17(«;  Powell  v.  Powell,  24  Ky.  Law 
Rep.,  193;  Parsons  v.  Parsons,  23  Ky.  Law  Rep.,  223;  Alderson  v.  Alderson^ 
34  Ky.  Law  Rep.,  595;  Turner  v.  Turner,  23  Ky.  Law  Rep.,  370;  Gooding  v. 
Gooding,  20  Ky   Law  Rep.,  955:  Lacy  v.  Lacy,  95  Ky.,  110.) 

The  i-ecord  in  this  Ciise  shows  that  appellant  some  years  ago  brought  suit 
against  api)ellee  for  divorce,  which  she  withdrew  upon  his  paying  the  costs 
and  conveying  to  her  a  small  tract  of  land;  they  then  became  reconciled  and 
lived  together  until  her  abandonment  of  him  more  than  a  year  befoiv  the 
institution  by  him  of  thij?  action.  She  has  and  yet  owns  the  land  he  con- 
veyed to  her,  .so  notwithstanding  the  refusal  of  the  lower  court  to  allow  her 
alimony  in  this  case,  she  is  not  alt4)gether  penniless.  Uix)n  the  other  hand, 
he  is  shown  to  l)e  nearing  old  age,  has  organic  di.sease  of  the  heart,  and  is 
by  rcii.sun  thereof  and  his  gn^at  weight,  and  fet»bleness  of  health  and  body, 
wholly  unfitted  fi^r  lalxir  of  any  kind.  It  is  true  that  he  owns  something 
over  2  0  acres  of  Innd,  but   it  is  shown  by  the  proof  to  be  poor  land,  and 
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worth  not  exceeding  $10  or  S12  per  acre;  his  personal  estate  is  also  of  but. 
little  Talue,  and,  besides,  four  of  the  eight  children  bom  of  the  first  marriage 
are  infants,  and  dependent  upon  him  for  education  and  support. 

The  only  other  question  to  be  considered  is  a«  to  the  refusal  of  the  lower 
court  to  allow  the  additiomil  attorneys'  fee  cUiimed  by  appellant  and  her 
counsel. 

Section  900,  Kentucky  Statutes,  provides  that  in  a  suit  for  alimony  and 
divorce  the  husband  is  liable  for  a  reasonable  fee  to  the  counsel  of  the  wife 
as  part  of  the  costs  where  the  wife  is  not  in  fault  and  has  no  estate.  The 
court  in  construing  this  statute  held  that  it  is  proper  to  allow  the  wife's, 
attorney  a  rea.sonable  fee  in  the  chanicter  of  cases  named  therein,  but  we  are 
unaware  that  it  has  been  decided  that  such  allowance  is  proper  where  the 
wife  is  shown,  as  in  this  case,  to  be  in  fault  and  possessed  of  an  estate  of  her 
own.  (Whitney  V.  Whitney,  70  Ky.,  620;  Williams  v.  Moore,  18  B.  Mon., 
518;  Ballartl  v.  Coperton,  2  Met.,  412. )  It  would  seem,  therefore,  that  appel- 
lant is  not  entitled  to  an  attorney  fee  In  this  case,  yet  €25  was  allowed  by 
the  court  to  which  no  objection  seems  to  have  been  made  by  appellee.  It  is, 
however,  contended  that  the  lower  court  eri-ud  in  fixing  the  attorneys'  fee 
without  proof  as  to  the  value  of  the  services  rendered  by  them. 

In  Schnider  V.  Schnider,  23  Ky.  Ij*iw  Rep.,  1154,  it  is  said  by  this  court 
that  it  is  not  proper  for  such  an  allowance  to  be  made  without  the  hearing 
of  evidence  as  to  the  reasonableness  of  the  fee  claimed. 

We  apprehend  that  it  is  not  the  meaning  of  the  opinion  in  that  ca.se  that 
such  an  allowance  if  made  without  proof  is  void.  In  this  case  the  deposi- 
tions furnish  no  proof  of  the  value  of  the  attorneys'  services,  nor  does  it 
appear  from  the  record  that  appellant  or  her  attorneys  offered,  or  requested 
to  be  permitted,  to  introduce  such  proof,  either  before  or  after  the  submis- 
sion of  the  case,  though  it  is  shown  that  before  the  submission  they  entered 
of  record  a  motion  for  the  allowance.  We  think  It  was  their  duty  to  offer 
proof,  but  fevlling  to  do  so,  upon  the  submission  the  chancellor  had  the  right, 
without  suggestion  to  the  contrary,  to  assume  that  the  matter  of  the  attor- 
neys' fee  was  exi)ected  to  be  determined  from  the  record  alone.  By  their 
failure  to  offer,  or  introduce,  proof  as  to  the  amount  of  their  fee,  we  think, 
in  all  fairness,  that  the  appellant  and  her  counsel  are  estopped  to  make  com  - 
plaint  for  the  first  time,  and  in  this  court,  that  the  fee  was  allowed  by  the 
chancellor  without  pnwf  other  than  wiis  furnished  by  the  record. 

Being  unable  to  find  in  the  record  any  error  prejudicial  to  the  rights  of  ap- 
pellant or  her  counsel,  the  judgment  of  the  lower  court  is  afilrmed. 


HKNNING  V.  LOUISVILLE  RY.  CO. 

(Filed  May  7,  lt)03— Not  to  be  rep«jrted. ) 

Street  railways — Negligence — Appellant  brought  this  action  to  recover - 
damages  for  injuries  alleged  to  have  been  sustained  by  the  negligence  of  the 
motorman  in  starling  the  car  l)efore  she  had  an  opportunity  to  alight  from 
it.  A  veitlict  and  judgment  resulti'd  in  favor  of  defendant,  from  which  this 
appeal  is  prosecuted  on  the  ground  of  error  in  not  defining  degree  of  care 
required  to  l)e  exercised  by  appellee  for  the  protection  of  its  passengers. 
Held— That  the  court  properly  told  the  jury  that  it  was  the  duty  of  defend-- 
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nnt  to  have  exercised  the  highest  degree  of  care  which  a  prudent  man  would, 
under  like  circumstances,  have  exercised  to  afford  appellant  a  reasonable 
opportunity  to  alight  in  safety.  This  was  better  than  to  have  given  an  ab- 
stract instruction  on  the  duty  of  defendant. 

Bennett  H.  Young,  E.  C.  Waide  and  Pryor  &  Sapinski  for  appellant. 

Fairleigh,  Straus  &  Eagles  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

Appellant  sought  in  this  action  to  recover  a  judgment  for  damages  for  per- 
sonal injuries  which  .she  alleges  were  due  to  the  ne-gligenct^  of  appellee's  mo- 
torman  in  prematurely  starting  one  of  their  trolley  cars,  on  which  she  had 
been  a  passenger,  while  she  was  attempting  to  alight  therefrtim.  A  jury  trial 
result4»d  in  a  vertiict  and  judgment  for  the  defendant.  A  reversal  is  asked 
upon  the  sole  ground  that  the  trial  court  did  not  properly  define  in  its  in- 
structions to  the  jury  the  degree  of  ciire  which  the  law  imposed  upon  the  ap- 
l)ellet»  for  the  pi*otection  of  its  paiistMiger.  The  instruction  on  this  ix}int 
reads  as  follows:  "The  court  instructs  the  jury  that  it  is  the  duty  of  the  de- 
fendant to  stop  its  cars  long  enough  to  i)ermit  its  passengers  to  alight  in 
safety  when  they  rejich  their  destination,  and  if  they  should  Ijelieve  from  the 
evidence  that  at  the  time  and  place  mentioned  in  the  i)etition,  the  plaintiff 
was  injured,  and  her  injury  was  caused  by  the  car  on  which  she  war  a  pas- 
senger lx»ing  started  before  she  could  leave  it  in  siifety  by  the  exercise  of 
onlinary  carts  then  the  law  is  for  the  plaintiff  antl  they  should  so  find:  Pro- 
vided, She  did  not,  by  negligence,  uix)n  her  part,  contrilmt*>  to  aiuse  the 
injury,  and  but  for  which  she  would  not  have  been  injured." 

The  only  questions  that  the  jury  had  to  det^^rmine  were  whether  or  not 
the  car  on  which  appt»llant  was  a  passenger  stoppetl  when  she  arriveil  at  her 
destinatit)n  long  enough  for  her  to  alight  therefrom  with  safety,  and 
whether  she  exercised  ordinaiy  care  in  so  doing.  The  court  did  not  instruct 
the  jury  as  to  the  degree  of  care  due  by  a  niilway  comiiany  to  its  passengers, 
but  it  did,  in  plain  words,  t^ll  the  jury  what  the  duty  of  the  defentlant  was 
under  the  jwrticular  faets  testified  to  by  the  plaintiff,  and  on  which  she 
relied  for  recovery;  and  that  it  was  negligence  per  se  for  a  railroad  company 
ti)  have  started  their  car  without  giving  piissengers  who  sought  to  alight 
therefrom  time  to  do  so  with  safety.  The  instruction  complained  of  is  more 
favorable  to  apix»llant  than  if  the  court  had  given  to  the  jury  an  alwtract  in- 
struction telling  them  that  it  was  the  duty  of  the  defendant  to  have  exercised 
the  highi  St  degrt»e  of  can*  which  a  prudent  num  would,  under  like  circum- 
*<tances,  have  exercised  to  afford  api^ellant  a  reiistmable  opi)ortunity  to  alight 
in  safety.  This  court  has  freiniently  approved  instructions  similar  to  that 
xjomplained  of.  (L.  &  N.  H.  K.  Co.  v.  Riiins,  15  Ky.  Law  l^p.,  424.)  In 
vur  opinion  the  instruction  proixTly  defines  the  law  of  the  case. 

Judgment  aflirnied. 
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EVANS'  ADM'R,  &c.  v.  EVANS,  &c. 
(Filed  May  19,  1903— Not  to  be  reported. ) 

Decedent's  estate— Waiver  of  rights  of  wife— E.  died  leaving  his  widow^ 
and  five  children  and  a  child  of  a  deceased  daughter  surviving  him,  all  of 
whom  were  over  twenty -one  years  of  age.  He  left  a  valuable  estate,  consist- 
ing of  both  real  and  personal  property.  A  few  tlays  after  the  death  the  widow 
wrote  the  county  judge  a  note,  In  which  she  waived  her  right  to  adminis- 
ter on  the  estate,  and  requested  that  her  son- in-law  be  alloweil  to  qualify  as 
adniinistrjvtor;  she  also  stated  in  said  note  that  she  waived  her  rights  in  the 
property  as  widow,  and  agreed  to  accept  a  child's  share.  Afterwards  a 
formal  instrument  to  this  effect  was  prepared  for  the  purpose  of  being  signed 
by  all  the  parties,  but  some  of  the  heirs  refused  to  sign  it.  The  widow  after- 
wards brought  this  action,  claiming  her  rights  as  widow,  and  stating  that, 
she  being  ignorant  of  her  legal  rights,  was  induced  and  persuaded  to  sign 
said  instrument  through  misrepresent<ition,  and  asked  that  same  be  can- 
celled. The  court  granted  her  the  relief  prayetl  for,- from  which  this  appeal 
is  prosecuteil.  Held — That  the  judgment  of  the  lower  court  was  correct  as 
the  widow  could  not  waive  her  rights  in  the  property  without  the  consent  of 
all  the  heirs,  and  they  had  not  given  their  con.sent. 

2.  Husband  and  wife— Construction  rf  statutes— The  act  of  March  15,  1894, 
providing  that  the  surviving  widow  shall  have  an  absolute  estate  in  one-half 
of  the  surplus  personalty  of  her  deceased  husband  repeals  subsection  4,  sec- 
tion 1403,  Kentucky  Statutes,  which  limited  the  rights  of  the  widow  to  one-^ 
third  of  the  surplus  personalty  where  the  deceased  leaves  issue. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

Miller  &  Todd  and  Lucius  P.  Little  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

James  R.  Evans  died  a  resident  of  Daviess  county  on  April  5.  ISii^i,  leaving 

an  estate  consisting  of  something  like  8<),000  or  17,000  worth  of  n»alty  and 

about  $20,000  of  personalty.     He   left   siu'viving  him   his  widow,  Nancy  E. 

Evans,  and  five  children,  also  one  grand.son,  the  child  of  a  deceased  daughter. 

Previous  to  his   de.ath  there  hml  been  some  t»ilk  In  the  family  about   the 

widow  ttiking  a  child's  part  in  the  estate  instead  of  the  interest  given  her  by 

law,  and  there  is  some  evidence  that  the  decedent  requested  this,  although 

there  is  a  conflict  of  tei?tlmony  on  the  subject.     On  the  Sunday  after  his 

death  there  wtis  a  meeting  of  the  heirs  at  law  at  the  hou.se  of  the  widow,  and 

it  was  there  agreed  that  appellant  Neel  should  qualify  as  administrator,  the 

widow  declining  to  qualify,  and  also  expressing  a  pivference  for  a  child's 

I)art  in  the  estiite.     On  the  next  day  Neel  and  two  of  the  .sons  went  to  Owens- 

boro  for  the  purpose  of  Neel's  qualification  as  admlnLstrator.     The  county 

judge  decllnetl  to  allow  him  to  qualify  without  a  writing  from  the  widow 

waiving  her  right.     Thereupon  they  returned  home  and  had  the  following 

paper  preiMired,  which  was  signed  by  her  and  acknowledged  before  a  notary 

public : 

**Whitesville,  Ky.,  April  12,  189«. 

*'E.  P.  Taylor,  Judge  Daviess  County  Court, 

**Owen8boro,  Ky.  ; 

"I,  Mrs.  Nancy  E.  Evans,    widow  of  James  R.  Evans,   deceased,  hereby 
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"waive  my  preferred  right  to  administer  on  his  estate,  and  ask  that  you  ap- 
point "W.  S.  Neel  to  that  position.     I  also  wish  to  receive  a  child's  part  in 

the  division  of  said  estate.  her 

*'MUS.  NANCY  E.  x  EVANS, 

mark 
•♦Attest:  JOHN  KITTINGER.'* 

Neel  returned  to  Owensboro  with  two  of  the  sons  on  the  13th  and  qualified 
as  adminiHtrator.  While  there  they  went  to  see  a  lawyer  and  had  him  put 
In  writing  the  terms  of  an  agreement  to  l)e  signed  by  the  widow  and  chil- 
dren settling  the  estate.  The  writing  is  in  nine  paragraphs.  The  first  three 
Iiaragraphs,  which  are  all  that  are  material  to  the  case  before  us,  are  as 
follows : 

"The  undersigned,  the  widow  and  all  the  children  and  heirs  at  law  of 
James  R.  Evans,  deceased,  who  recently  departed  this  life  intestate,  domi- 
ciled  in  Daviess  county,  Kentucky,  agree  among  themselves  as  follows :       r 

"1st.  W.  S.  Neel,  whose  former  wife  was  and  whose  present  wife  is  a 
daughter  of  the  intestiite,  Jas.  K.  Evans,  is  to  qualify  in  the  Daviess  County 
Court  as  the  administrator  of  the  said  lilvans.  The  other  heirs,  or  some  of 
them,  will  become  the  surety  in  his  lH)nd  as  such  administrator. 

"dd.  The  said  James  K.  Evans  died  owing  few,  if  any,  debts,  but  such  as 
he  did  owe  can  be  readily  paid  out  of  the  funds  on  hand,  or  which  are  easily 
available.  The  undersigned,  who  constitute  all  the  heirs  at  law  of  James 
R.  Evans,  are  over  twenty-one  years  of  age.  They  do  not  want  any  appraise- 
ment of  his  estate  made.  The  undersigned  heirs,  and  the  widow  of  th«»  in- 
testate, propose  among  themselves  to  settle  and  distribute  the  i)er6onal  estate 
of  said  Evans  without  cost  or  legal  formalities. 

"3d.  The  undersigned,  Nancy  E.  Evans,  who  is  the  widow,  renounces  her 
right  to  claim  as  widow,  but  wishes  to  have  herself  considered  and  treated 
as  one  of  the  heirs;  or,  to  put  it  in  a  more  homely  phrase,  she  wishes  to  take 
a  child's  part,  and  all  of  the  children  whose  names  are  attached  to  this 
agree  that  she  may  do  so.  The  said  administrator,  Neel,  will  promptly  re- 
duce theyxTsonal  assets  of  the  said  Evans  to  cash,  and  distribute  them  among 
the  parties  in  interest.  As  fast  as  he  collects,  or  has  in  his  hands  cash  for 
■distril)utlon  equal  to  160  to  eaoh  heir,  he  will  distribute  this  among  the  heirs 
entitled  to  receive  it.  But  in  making  such  distributions,  where  any  of  the 
heirs  are  indebted  to  the  estate,  the  sum  distributed  shall  first  l)e  applied  as 
a  credit  of  the  date  of  the  distribution  upon  the  debt  which  they  may  owe 
the  estate.  When  all  of  the  heirs  have  dischargeii  their  indebtedness  then 
the  distribution  shall  be  in  cash  to  each  heir,'' 

^  They  took  the  paper  home,  where  it  was  signed  by  several  of  the  children 
and  by  the  widow,  and  it  was  then  left  there  for  the  others  t<o  sign  it.  One 
of  the  daughters,  Miss  Dora  Evans,  was  sick  at  the  time,  and  when  she  got 
well  declimKl  to  sign  it.  In  thi.«  condition  of  affairs,  antl  liefore  the  paper 
had  been  finally  executed  by  all  the  pirties,  the  widow,  Nancy  Evaus, 
brought  this  suit  to  cancel  it,  and  to  recover  her  part  of  the  estate  as  widow 
under  the  statut*?,  alleging  that  she  could  not  read  or  write;  that  her  signa- 
ture to  the  \)&peT  had  l)een  obtainwl  by  imposition,  she  being  ignorant  of  her 
legal  rights  and  not  knowing  that  she  thereby  alteretl  or  diminished  her  in- 
terest in  her  husliand's  estate.  The  allegations  of  the  petition  were  denied, 
•iind  on  final  hearing  the  court  decived  to  her  the  relief  sought. 
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It  is  earnestly  insisted  for  appellant  that  the  paper  signed  by  the  widow 
on  April  12  relinquished  her  share  in  her  husband's  estate,  and  that  this 
jMiper  not  being  attacked  in  the  petition,  the  judgment  of  the  court  is  erro- 
neous. But  as  will  be  seen  above  the  paper  referred  to  was  addressed  to  E. 
P.  Taylor,  judge  of  the  Daviess  County  Court.  It  does  not  purport  to  be  a 
•contract;  It  purports  to  be  only  a  waiver  of  the  widow's  preferred  right  to  ad- 
minister on  the  estate  and  a  request  of  the  appointment  of  Neel.  The  con- 
•cluding  words  of  the  paper  are  only  the  expression  of  a  wish,  and  are  no 
more  than  a  reason  for  what  precedes.  The  widow  could  not  take  a  child's 
part  except  by  consent  of  the  heirs.  None  of  them  were  parties  to  this  paper, 
•or  bound  by  It  In  any  way^  and  It  did  not  bind  the  widow  further  than  as  a 
waiver  of  her  right  to  lulinlnlst-er  on  the  estate. 

In  view  of  the  age  of  the  widow,  the  short  time  that  had  elapsed  since  her 
husband's  death,  her  physical  condition  at  the  time,  her  Inability  to  read  or 
write,  her  want  of  counsel  and  Ignorance  of  her  rights,  the  court  did  not  err 
In  cancelling  the  paper  April  13.  The  proof  shows  that  shti  was  In  frail 
health ;  that  she  preferrt»d  to  have  what  was  set  apart  to  her  absolutely 
nvther  than  a  larger  amount  for  life;  that  she  had  no  idea  what  she  was  re- 
linquishing and  that  she  signed  the  paper  becuase  it  had  Ijeen  gotten  up  by 
her  son-in-law  and  her  sons,  supposing  that  they  would  not  ask  her  to  sign 
anything  that  she  ought  not  to  sign.  By  the  statute  she  was  entitled  abso- 
lutely to  one-half  of  the  surplus  personalty,  amounting  to  alnrnt  $10,000; 
while  by  the  contract  she  got  only  one-seventh  of  this,  or  less  than  $3,000. 
Her  life  estate  in  one-third  of  the  land  was  of  more  value  than  one-seventh 
of  the  land  In  fee,  and  was  mon^  desirable  to  her  as  she  thus  rettiined  her 
home  and  the  exempt  property  set  apart  to  a  widow.  It  is  perfectly  clear 
under  the  evidence  that  the  old  lady  did  not  understand  the  sacrifice  she  was 
making,  and  the  agreement  not  having  been  executed,  and  in  fact  never  hav- 
ing been  signed  by  all  the  parties,  the  court  properly  disregarded  it.  (John- 
son V.  Corbett,  5  Ky.  Liiw  Rep.,  177;  Tennelly  v.  Tennelly,  tt  Ky.  Law  Rep., 
IJ60;  McHarry  v.  Irwin,  85  Ky.,  352.) 

It  Is  Insisted  for  appellant  that  section  1403,  Kentucky  Statutes,  subsec- 
tion 4,  to  the  effect  that  If  the  Intestate  leaves  issue  his  widow  shall  have 
one-third  of  the  surplus  personalty.  Is  not  repealed  by  the  act  of  March  16, 
1894.  (Kentucky  Statutes,  section  2132. )  The  latter  act,  however,  provides 
that  after  the  death  of  either  the  husband  or  wife  the  survivor  shall  have 
an  absolute  estate  In  one-half  of  the  surplus  personalty  left  by  such  decedent. 

It  also  provides  that  all  acts  Inconsistent  with  It  are  thereby  repealed. 
One  of  the  purposes  of  the  act  was  to  place  the  husband  and  wife  on  equality, 
and  t-o  give  the  surviving  wife  the  same  share  in  the  husband's  estate  as  the 
husband  would  have  In  her  estate  If  he  had  survived  her.  The  provision  of 
the  act  is  In  conllict  with  the  provision  of  section  1403,  Kentucky  Statutes, 
which  had  previously  been  In  force,  and  repeahnl  subsection  4  as  well  as  sub- 
section 3,  substituting  for  them  the  rule  that  the  surviving  hu.sliand  or  wife 
should  In  all  cases  take  one-half  of  the  surx^lus  perscmalty.  It  Is  also  urged 
that  the  statute  In  force  at  the  death  of  the  intestate  does  not  control.  We 
held  otherwise  as  to  a  widow's  dower  in  Helm  v.  Board,  24  Ky.  Law  Rep., 
1037.  The  authorities  are  al.^o  to  this  effect  as  to  her  rights  In  the  person- 
alty.    (Sneed  v.  Ewlng,  5  J.  J.  Marshall,  469;  Townesv.  Durbin,  8  Met.,  352; 
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Temple  v.  Brittan,  11  Ky.  Law  Rep.,  467;  Swearlngen  v.  Nash,  14  Ky.  Law 
Rep.,  736;  2  Bishop  on  the  Law  of  Married  Women,  section  49;  Cooley's  Con- 
stitutional Limitations,  440. ) 
Judgment  affirmed. 


STONE  V.  BURGE. 

(Filed  May  12,  1C08— Not  to  be  rt*ported.) 

Personal  representatives — Conversion  of  funds — Appellant  qmilified  as  ad- 
ministrator of  H, ,  who  died  leaving  appellee  as  one  of  three  heirs,  she  bein^ 
an  infant  at  her  father's  death.  A  tract  of  land  was  afterwards  conveyed  to 
ap])ellant,  and  appellee  upon  arriving  at  twenty -one  years  of  age  instituted 
this  action  to  recover  one-third  of  sivid  land,  alleging  that  appellant  had 
either  purchased  stinie  with  funds  belonging  to  her,  or  for  her  benefit.  Ap- 
pellant, in  defense,  claims  that  he  purchased  the  land  with  his  own  money. 
The  lower  court  being  satisiied  froui  the  evidence  that  api^ellant  had  tx)l- 
lected  Uirge  sums  of  money  belonging  to  his  intestate  which  he  failed  to 
account  for,  and  evidently  invested  the  same  in  said  land,  taking  the  title 
to  himself  in  violation  .of  his  trust  and  in  violation  of  section  2353,  Kentucky 
Statutes. 

Thomas  W.  Thomas  for  appellant. 

Wright  &  McElroy  for  appellee. 

Jas.  A.  McKenzie  for  Nellie  Mgore. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Arch  Howard  died  in  1896  intestate,  leaving  as  his  only  heirs  at  law  his 
daughtiir,  Nannie  H.  Burge,  a  son,  Ed.  Howard,  and  a  granddaughter,  the 
only  child  of  his  deceased  daughter,  Virgie  Moore.  The  appellant  qualified 
as  his  personal  representative.  The  intestate  left  some  pei'^onal  estate, 
choses  in  action  and  also  a  tract  of  land  containing  almut  fourteen  acres. 
This  land  descended  to  the  appelle<*,  Ed.  Howard  and  Nellie  Moore.  After 
the  appellant  had  qualified  as  the  personal  repivsentative  Ed.  Howard  con- 
veyed his  one-third  interest  in  the  land  to  him.  This  took  place  while  the 
appellee  was  an  infant.  She  afterwanls  married  H.  H.  Burge.  After  reach- 
ing the  age  of  twenty-one  she  instituted  this  suit  to  compel  the  appellant  to 
convey  to  her  the  one-third  interest  which  had  l)een  conveyed  to  him. 

The  appellant  defended  the  action  upon  the  ground  that  he  had  usetl  his 
own  money  in  paying  for  the  land.  On  the  other  hand,  it  is  insisted  that 
he  used  the  money  belonging  to  her  to  pay  for  it.  The  appellant  claims 
that  no  est*ite  had  come  into  his  hands  except  al)out  $200,  which  was  to  the 
credit  of  the  decedent  in  bank,  which  was  used  in  paying  funeral  expenses, 
for  a  tombstcme,  etc.  The  appellee  claims  that  about  $2,800  went  into  his- 
hands  for  her  benefit.  On  cross-examination  he  admitted  that  he  had  col- 
lected two  notes  due  the  estate  for  $400  each.  He  also  admitted  that  dece- 
dent a  short  time  before  his  death  assigned  a  certificate  of  deposit  of  $1,000 
to  him,  which  he  afterwards  collected  and  placed  the  proceeds  to  his  own 
credit  in  bank. 

The  $1,000  certificate  was  placed  in  the  hands  of  the  appellant  for  the  ben- 
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eflt  of  the  appellee,  or  it  was  placed  there  for  the  benefit  of  the  decedent. 

As  there  Is  no  issue  here  between  the  heirs  of  the  decedent  on  this  ques- 
tion, we  forbear  to  express  any  opinion  except  to  say  that,  in  either  event,  a 
I)art  of  it  belonged  to  the  appellee.  The  appellant  fails  to  show  that  he  dis- 
tribute! any  of  the  11,000  and  the  1800  collected  by  him,  except  one  hundred 
and  thirty  odd  dollars,  which  he  paid  appellee.  It  is  true  he  said  that  he 
paid  her  all  her  interest  in  it,  but  he  fails  to  show  how  and  wherein  he  did 
so.  Besides,  his  conduct,  as  appears  in  this  record,  is  not  calculated  to  make 
us  accept  his  stfitenient  without  vouchers  or  siitisfactory  evidence  of  pay- 
ment. There  is  no  testimony  in  the  record  to  show  that  the  appellant  had 
any  money  at  the  time  this  estate  was  jilaced  in  his  hands.  We  are  of  the 
opinion  that  he  paid  for  the  one-third  interest  out  of  the  money  which  came 
into  his  hands  as  proceeds  of  the  certificates  or  notes,  or  both.  In  either  state 
of  the  case  he  had  in  his  hands  belonging  to ,  the  appellee  a  sufficient 
amount  of  money  to  pay  for  the  land.  Besides,  the  testimony  is  perfectly 
satisfactory  that  he  bought  the  land  for  the  appellee.  He  had  the  land  con- 
veyed to  himself  uiK>n  the  statement  that  it  could  not  Ik?  conveyed  to  the  ap- 
pellee l)ecause  she  was  a  minor,  but  «iid  he  would  do  so  on  her  arrival  at 
the  age  of  twenty -one. 

h^ection  2353,  Kentucky  Stfitutes,  reads  as  follows:  "When  a  dt*ed  shall  be 
made  to  one  person  and  the  consideration  shall  Ije  paid  by  another,  no  use 
or  trust  shall  result  in  favor  of  the  latter,  but  this  shall  not  extend  to  any 
case  in  which  the  grantee  shall  have  taken  a  deed  in  his  own  name  without 
the  constant  of  the  jjerson  paying  the  consideration,  or  where  the  gnintee, 
in  violation  of  some  trust,  shall  have  purchased  the  lands  deeded  with  the 
effects  of  another  person. '' 

It  is  insist*Hi  that,  although  it  was  the  money  of  the  appellee  which  api)el- 
lant  used  in  the  purcha.se  of  the  land,  no  trust  resulted  in  her  favor.  She 
could  not  consent  to  the  use?  of  her  money  in  the  purchase  of  the  land  as  she 
was  a  minor,  therefoiv,  she  did  not  pay  the  consideration  in  the  meaning  of 
the  statute.  The  statut-e  expressly  pn)vide8  that  it  does  not  apply  where  the 
grantee  in  violation  of  some  trust  shall  have  purchase<l  the  land  deeded  with 
the  effects  of  another  person.  The  land  was  deeded  bo  the  eippellant  in  vio- 
lation of  a  trust,  and  he  can  not  shield  himself  frojii  a  just  demand  of  the 
appellee  under  the  foregoing  section  of  the  stJitut4».  The  guardian  briefs  the 
case  for  Nellie  Moore,  claiming  that  the  trust  resulted  in  her  favor  as  well 
as  the  appellee.  No  appeal  has  been  prosecuted  in  her  iDehalf,  thert»fore, 
there  is  no  issue  here  for  the  disiX)sition  of  the  court. 

The  judgment  is  affirmed. 


BANK  OF  MOREHEAD  v.  ELAM,  &c. 

(Filed  May  12,  1VK)3— Not  to  be  retorted. ) 

Bills  and  not^s— Hureties — Indulgence  to  principal — This  action  was 
brought  on  a  note  which  ai)pellee8  hud  signed  as  sureties.  In  defense  they 
pleaded  that  they  were  relea.sed  by  indulgence  to  their  principal  for  a  val- 
uable consideration  received.  Held — That  the  evidence  falls  to  show  that 
any  indulgence  was  given  the  principal  on  account  of  any  consideration  re- 
ceived, and  the  sureties  were  not  released  thereby. 

vol.  24—153 
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B.  F.  Day  8s  Son  for  appe]lant. 

W.  W.  McGuire  and  Finley  E.  Fogg  for  apjiellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  16th  of  July,  1900,  S.  J.  Maxey  &  Son  borrowed  from  the  appellant 
$600,  for  which  they  executed  their  note,  payable  four  months  after  date, 
with  J.  M.  Cottle  and  K.  F.  Elam  as  sureties.  Including  the  days  of  grace 
the  note  matured  November  19,  1900.  After  the  note  matured  the  appellant 
sent  Maxey  &  Son  a  blank  note  to  be  signed  by  them  and  sureties  for  the 
purpose  of  renewing  the  note,  and  also  a  check  drawn  upon  the  appellant 
bank,  to  be  signed  by  them  (they  having  an  account  in  bank)  to  pay  the  dis- 
•count.  Maxey  &  Son  never  asked  the  sureties  to  sign  the  note,  nor  did  they 
send  one  to  the  bank  in  renewal  of  the  one  past  due,  or  pay  anything  to  have 
the  time  of  payment  extended  unless  the  facts  stated  amount  to  that. 
Long  after  the  note  matured  a  check  was  sent  to  the  bank  and  returned, 
because  a  stamp  had  not  l)een  placed  upon  it  and  cancelled.  In  returning 
the  check  the  bank  requested  a  stamp  to  be  put  upon  the  check  and  can- 
celled and  returned. 

The  sureties  endeavored  to  avoid  a  recovery  upon  the  note  upon  the  ground 
that  the  bank  for  a  consideration  had  extended  the  time  for  the  payment  of 
the  note  without  their  consent.     If  this  was  not  done,  the  sureties  are  liable 
upon  the  note.    To  show  that  this  was  done  one  of  the  members  of  the  firm 
of  Maxey  &  Son  was  introduced  as  a  witness  on  the  behalf  of  the  defendant, 
who  testified  that  he  never  had  an  interview  with  the  oflScials  of  the  bank  in 
regard  to  the  payment  of  the  note  or  its  renewal.     He  admitted  wiitinf?  a 
certain  letter  to  the  bank  which  shows  that  he  did  not  send  the  check  for 
the  interest  until  March   1,  1901,  and  in  which  letter  he  said:  ''I  have  not 
been  able  to  see  the  sureties  on  note.    I  will  attend  to  it  as  soon  as  I  am 
able  to  go  and  see  the  parties.  '*    He  also  admitted  he  wrote  the  bonk  a  letter 
on  February  14,  1901,  in  which  he  said  that  **he  would  reduce  the  note  to 
1250,"  and  said  **if  you  want  to,  you   can  fill  out  a  blank  check  for  the  in- 
terest and  I  will   sign   and  return,  so  that  you  can  have  the  use  of  that." 
These  letters  show  that  Maxey  &  Son  did  not  regard  that  they  had  any  agree- 
ment with  the  bank  to  extend  the  payment  of  the  note  on  account  of  the 
payment  of   interest,  or  otherwise.      They   were   promising  to  reduce    the 
amount  of  the  note  or  renew  it.    The  uncontradicted  testimony  of  the  cakhier 
■of  the  bank  is  that  the  check  was  never  charged  to  Maxey  He  Son,  and  the 
4iime  for  the  payment  of  tlie  note  was  never  extended.     The  letter  which  the 
bank  wrote  to  Elam  on  March  15   shows  that  they  were  expecting  a  renewal 
of  the  note,  and  that  Elam  and  Cottle  would  again  sign.     The  stateiuent 
made  in  that  letter  was  not  at  all  inconsistent  with  the  bank's  position  in 
the  ease,  liecause  when  the  letter  is  read  in  the  light  of  the  fact«  proven    ii 
is  clear  that  the  check  was  returned  to  pay  discount  on  the  renewal  note. 
There  is  no  evidence  that  the  bank  ever  agreed  to  accept  a  check  as  a  ct»n- 
sidemtion  for  the  extending  of  the  time  of  the  payment  of  the  past-due  note. 
But  Maxey 's  letter  shows  that  he  was  expecting  to  renew  the  note,  and  the 
check  which  he  sent  was  to  be  used  for  that  purpose.     We  think  that  the 
defendant;!  wholly  failed  to  sustain  their  defense*  and  the  oonrt  should  have 
given  ix'ivniptory  instructions  to  find  for  the  appellant. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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HIGGINS  V.  STOKES,  &c. 

(Filed  May  12,  1908.) 

husband  and  wife— Statutes  of  limitation— In  1876  appellant,  a  married 
lYoman,  owned  the  fee-simple  title  to  a  tract  of  land  which  her  husband  sold 
and  conveyed  to  appellee,  but  appellant  did  not  unite  in  said  oonveyanoe. 
The  husband  and  wife  at  that  time  removed  from  the  land,  and  appellee  took 
possession  thereof  and  has  held  it  continuously  since.  The  husband  died  in 
1900,  and  appellant  instituted  this  action  in  1902  to  recover  possession  of  said 
land.  Appellant  pleaded  as  a  defense  the  thirty  years'  statute  of  limitation; 
also  the  fact  that  plaintiff's  cause  of  action  accrued  more  than  fifteen  years 
prior  to  the  15th  of  March,  1894;  and  that  her  disability  as  a  married  woman 
was  removed  by  the  act  of  the  15th  of  March,  1894,  and  that  under  section 
2506,  Kentuclcy  Statutes,  her  right  to  recover  the  land  in  controversy  has 
been  lost.  Held— That  said  statute  did  not  have  the  effect  to  deprive  a  mar- 
ried woman  of  the  benefit  of  the  statutes  of  limitation.  No  limitation  runs 
AKainst  a  feme  covert  by  reason  of  a  sale  of  her  land  by  her  husband  until 
■after  three  years  after  the  removal  of  her  disability,  except  under  the  thirty 
years'  statute.  The  sfcatute  did  not  run  against  appellant  until  the  death  of 
her  husband,  and  the  answer  was  insufiicient  to  prevent  a  recovery, 

Robertson  &  Thomas  for  appellant. 

D.  G.  Park  and  W.  H.  Hester  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  at  law  was  instituted  on  the  4th  of  January,  1902,  by  the  ap- 
l)ellant,  Martha  Higgins,  against  the  appellees,  S.  J.  Mathews  and  Clint 
Stokes,  to  recover  xx)sses8ion  of  the  north  half  of  lot  No.  18  in  the  city  of 
Mayfield,  which  she  alleges  was  conveyed  to  her  by  the  executors  of  her  de- 
•ceased  father.  John  M.  Gardner,  in  the  division  of  his  real  estate  among  his 
heirs  at  law  on  the  14th  day  of  April,  1868.  She  further  alleges  that  at  the 
date  of  this  conveyance  she  was  a  married  woman  with  several  children ; 
and  that  she  and  her  husband  immediately  took  possession  of  the  proiierty 
-and  lived  upon  it  until  December,  1876,  when  he,  without  her  consent,  and 
against  her  will,  conveyed  the  lot  to  T.  J.  Reynolds  by  general  warranty 
deed,  in  which  she  did  not  unite;  and  that  shortly  after  the  oonveyanoe  to 
Beynolds  her  husband  moved  her  and  her  children  from  the  property  and 
surrendered  the  possession  thereof  to  Beynolds,  and  that  she  continued  to 
live  with  her  husband  as  his  wife  until  his  death  on  the  16th  of  January, 
1900;  that  the  title  to  the  property  is  still  in  her,  and  asked  that  she  be  ad- 
judged the  possession  thereof.  The  defendants  in  the  first  paragraph  of  their 
answer  deny  that  plaintiff  is  the  owner  of  the  lot  sued  for.  In  the  second 
paragraph  they  plead  and  rely  upon  the  thirty  years'  statute  of  limitation. 
In  the  third  paragraph  they  allege  that  they  and  those  under  whom  they 
claim  have  had  and  held  the  actual,  adverse  xx)sse8sion  of  the  property  de- 
scribed in  the  petition  continually  for  more  than  fifteen  years  prior  to  the 
15th  day  of  March,  1894,  and  for  more  than  three  years  thereafter;  that  plain- 
tiff's cause  of  action  accrued  more  than  fifteen  years  prior  to  the  15th  of 
March,  1894;  and  that  her  disability  as  a  married  woman  was  removed  by 
the  act  of  the  15th  of  March,  1894;  and  that  under  section  2506  of  the  Ken* 
tucky  Statutes  her   right  to  recover  the  land  in  controversy  has  been  lost. 
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The  plaintiff  filed  a  general  demurrer  tw  the  third  paragi'aph  of  the  defenif. 
ant's  answer,  which  was  overruled.  Thereupon  she  tiled  a  reply,  in  whiclr 
she  denied  that  her  cause  of  action  accrued  more  than  thirty  years  before  the* 
filing  of  her  suit.  The  defendants  thereupon  filed  a  general  demurrer  to  the 
reply,  which  was  sustained,  and  the  plaintiff  declining  to  amend,  it  was 
ordered  that  her  petition  be  dismissed  and  plaintiff  has  appealed. 

Section  2128,  relied  on  to  defeat  recovery  in  this  action,  is  as  follows :  *' A  mar- 
ried woman  may  take,  acquire  and  hold  pn)p(»rty,  real  and  personal,  ])y  gift, 
devise  or  descent,  or  by  purchase;  and  she  luay  in  her  own  name,  as  if  she- 
were  unmarried,  sell  and  dispose  of  her  personal  pi-operty.  She  may  make 
contracts,  and  sue  and  be  suetl,  as  a  single  woman,  except  that  she  may  not 
make  any  executory  contract  to  sell  or  convey  or  mortgage  her  real  estate 
unless  her  husl^and  join  in  such  contract;  but  she  shall  have  the  power  and 
right  to  rent  out  her  real  esttite,  and  collect,  receive  and  recover  in  her  own. 
name  the  rents  thereof,  and  make  contracts  for  the  improvement  thereof," 

It  Is  very  earnestly  insisted  for  appelltes  that  as  this  statute  clothes  mar- 
ried women  with  the  right  to  make  contracts  and  sue  and  be  sued  as  single 
women,  that  by  necessary  implication  it  ivpealed  the  statutes  of  limitiition 
exempting  women  from  its  operation  in  three  years  after  the  removal  of 
such  disability.  To  support  this  contention  we  are  referred  to  pages  239  and 
240  of  the  19th  volume  of  the  A.  &  E.  Ency.  of  I^aw,  2d  edition,  and  the  cases 
there  cited.  The  text  referred  to  is  as  follows:  "While  there  seems  to  be 
some  conflict  of  opinion  on  the  subject,  the  decided  weight  of  authority  is 
In  favor  of  the  view  that  the  married  woman's  acts  removing  all  the  dis- 
abilities of  married  woman,  and  enabling  them  to  sue  and  be  sued,  and  to 
contract  as  if  they  were  not  married,  i-epealetl  by  Implication  the  clauses  in 
the  statutes  of  limitations  exempting  such  women  from  its  operation,  and 
causes  the  sttitutes  to  run  against  them  as  if  they  were  single.'* 

Numerous  decisions  from  various  courts  are  cited  to  support  the  text,  but 
the  following  significant  note  by  the  annotfitor  follows  the  citation  of  these 
cases."  "The  foregoing  cases  all  deal  with  the  proposition  that  the  mere  fact 
that  a  married  woman  could  have  brought  her  suit  during  coverture  does 
not  deprive  her  of  the  Ijenefit  of  the  exception  in  her  favor  In  the  statute  of 
llmlt^ition.  And  this  is  the  correct  rule.  There  are  few.  If  any,  jurisdic- 
tions in  which  a  married  wonuin  is  not  al)le  to  sue  during  coverture  by  her 
next  friend,  yet  this  power  has  never  been  held  to  affect  the  general  excep- 
tion, if  the  text,  however,  relates  to  a  general  and  c<implete  removal  of  dis- 
abilities not  only  as  to  suit  but  in  other  respects.  In  such  a  case  there  is 
room  for  the  application  of  the  maxim  cessante  ratione  lege,  cessat  Ipsa  lax." 

The  statute  relied  on  in  this  case  does  not  remove  all  the  disabilities  of 
married  women  in  the  disposal  of  their  real  property.  On  the  contrary,  it 
expressly  provides  that  "she  may  not  make  an  executory  contract  to  sell, 
oonvey  or  mortgage  her  real  estate  unless  her  husband  join  in  such  con- 
tract."  Prior  to  the  pis-sage  of  the  act  of  February  23,  1848  (Acts  of  1845- 
46),  It  had  been  uniformly  held  that  a  husband  could  .sell  and  convey  the 
land  of  the  wife  so  as  to  be  operative  during  the  life  of  the  husband ;  and 
that  consequently  In  such  cases  the  wife's  right  of  a<;tlon  did  not  accrue 
until  the  death  of  the  husband.  (Miller  v.  Shackelford,  38  Ky. ,  292;  Butler- 
Ac.  V.  McMillan,  88  Ky. ,  41. )    And  whilst  the  effect  of  that  act  was  to  take 
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from  the  husband  the  power  to  sell  his  wife's  real  estate,  it  secured  to  him 
the  power  to  rent  it  out  for  three  years  at  a  time  and  to  receive  the  rents 
therefrom,.  It  was  held  in  Rose,  By,  &c.  v.  Rose,  20  Ky.  Law  Rep.,  417, 
that  in  marriages  occurring  before  the  pa»<sage  of  the  act  the  husband  was 
not  deprived  of  that  right  by  the  act  of  18W,  declaring  that  marriage  should 
^ive  to  the  husband  no  interest  in  the  wife's  property.  Under  this  decision 
-appellant's  husband  would  have  had  the  right  to  rent  out  and  receive  the 
profits  of  her  real  estate  for  not  more  than  thcee  years  at  a  time  during  his 
life.  Under  section  84,  which  was  one  of  the  provisions  of  the  Civil  Code 
long  prior  to  the  passage  of  the  married  woman's  act,  a  married  woman 
Ksould  sue  alone  for  the  possession  of  her  property,  if  her  husband  refused  to 
unite  with  her.  And  section  2525  of  the  Kentucky  Statutes,  which  has  been 
'■a  provision  of  the  statute  law  of  this  State  for  jtnany  years,  provides:  "If  a 
person  entitled  to  bring  any  of  the  actions  mentione<l  in  the  third  article  of 
this  chapter^  except  for  a  penalty  or  forfeiture,  was  at  the  time  the  cause  of 
action  accrued  an  infant,  married  woman  or  of  unsound  mind,  the  action 
may  he  brought  within  a  like  numlier  of  years  after  the  reiuoval  of  such  dis- 
ability or  the  death  of  the  perosn,  which  happens  first,  which  is  allowed  to  a 
I)erson  having  no  impediment  after  the  right  accrued." 

In  Onions  v.  Covington  and  Cincinnati  Elevateil  Railroad,  Transfer  and 
Bridge  Co. ,  21  Ky.  Law  R*»p, ,  820,  was  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  from  the  openition  of  railroad  trains 
in  frcmt  of  her  property,  the  defendant  plead  the  statute  of  five  years'  limita- 
tion, to  which  she  replied  that  she  was  a  married  \yoman  when  the  railroad 
track  was  IcKiated,  and  that  her  coverture  continued  until  December  19, 18ft4, 
In  that  case,  after  a  full  consideration  of  the  question,  the  court  said:  "Al- 
though a  married  woman,  after  1876,  might  sue  alone  as  to  her  general  es- 
tate, she  was  by  no  means  relieved  of  the  disability  of  coverture;  she  was  not 
•only  under  the  dominion  of  her  husband,  but  he  owned  absolutely  all  her 
I)ersonal  proi)erty.  He  might  reduce  to  possession  her  choses  in  action,  and 
he  had  the  right  to  the  use  of  her  real  estjit**,  with  power  to  rent  it  out  for 
not  more  than  three  years  at  a  time,  and  receive  the  rent.  *  •  ♦  And  that 
it  would  be  contrary  to  the  entire  spirit  of  our  laws  to  allow,  limitation  to 
run  against  her  during  her  husl)and's  lifetime;  that  the  legislature  did  not 
intend  to  do  so  is  apparent  from  the  bniad  language  of  the  exception  and 
the  fact  that  it  was  brought  over  into  both  the  revised  and  general  statutes 
.after  the  adoption  of  the  Code,  which  empowered  the  wife  to  sue  in  her  own 
name  in  certiiin  cases. ' ' 

And  in  Branson  v.  Thompson,  81  Ky.,  887,  it  was  held  that  no  limitation 
ran  against  a  feme  covert  by  reason  of  a  sale  of  her  land  by  the  husband 
until  after  three  years  after  the  removal  of  her  disability,  except  under  the 
thirty  years'  statute.  We  are,  therefore,  of  the  opinion  that  the  statute  did 
not  run  against  appellant  until  the  death  of  her  husband,  and  that  the  court 
«rred  in  overruling  her  demurrer  to  the  third  paragraph  of  the  defendant's 
answer  and  In  dismissing  her  action. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  direction 
to  sustain  the  demurrer  to  the  third  paragraph  of  defendant's  answer  and 
tor  further  proceedings  not  inconsistent  with  this  opinion. 
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CAMPBKLLSVILLE  LUMBER  CO-  v.  SPOT8WOOD  &  SON. 

(Filed  May  12,  1908— Not  to  be  reported. ) 

'  Contracts— Agents — This  action  was  brought  hy  appellant  to  recover  of  ap- 
I>ellee  the  price  of  a  carload  of  lumber  which  was  purchased  by  appellee  sub- 
ject to  inspection  by  P.,  his  agent.  Appellant  claims  that  P.,  the  agent  of 
appellee,  waived  the  right  to  make  the  inspection  and  permitted  the  agent 
of  appellant  to  load  the  car  under  his  own  inspection.  Held— That  there  was- 
no  sale  of  the  lumber  to  appellee  as  it  did  not  come  up  to  the  terms  of  the 
contract,  and  P. ,  as  the  agent  of  appellee,  had  no  authority  to  waive  the^ 
right  of  inspection. 

Denton  &  Robinson  for  appellant. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellant  for  the  purpose  of  recovering 
the  sum  of  $241.66,  being  the  contract  price  of  a  carload  of  lumber  which  it 
claims  to  have  sold  and  delivered  to  appellee  at  the  agreed  price  of  $18  per 
thousand  feet.  The  answer  of  appellee  put  in  issue  the  sale  of  the  lumber 
to  them.  The  negotiations  concerning  the  matter  in  controversy  are  con* 
tained  in  the  followiug  correspondence  between-the  parties: 

*' Lexington,  Ky.,  October  1,  1901. 
**Campbellsville  Lumber  Co., 

"Campbellsville,  Ky. : 

"Gentlemen— Name  us  price  on  4x4  common  poplar;  also  4x4  clear  Bap» 

from  your  stock  on  the  Southern  Railway.    Make  price  F.  O.  B.  shipping: 

point,  and  give  us  the  name  of  the  point. 

"Yours  very  truly, 

"E.  R.  SPOTTSWOOD  &  SON, 

*By MILLER.'* 

To  which  the  following  reply  was  made : 

"Campbellsville,  Ky.,  10-2,  1901. 
"E.  R.  Spottswood  &  Son, 

"Lexington,  Ky. : 

"Gentlemen— In  reply  to  yours  10-1  we  quote  you  4x4  com.  poplar  at  $1^ 

per  M.  F.  O.  B.  Somerset  and  Moreland. 

'  •  Yours  respt. , 

"THE  CAMBPELLSVILLE  LUMBER  CO." 

Appellee's  second  letter  is  as  follows: 

"Lexington,  Ky.,  Octobers,  1901. 
" Campbellsville  Lumber  Co., 

"  Campliellfiville,  Ky.  : 
"Dear  Sirs— If  you  will  notify  me  when  it  will  be  convenient  for  your 
man  to  load  two  or  three  cfirs  of  4x4  com.  poplar  at  Moreland,  we  will  in- 
struct our  man  there  to  take  it  up  with  him,  po  there  will  be  no  dispute 
about  the  lumber  after  it  is  loaded.  Price  to  be  $18  F.  O.  B.  cars  at  that 
IX)lnt,  as  per  your  quotation  of  t^e  2d.  Let  us  know  when  It  will  be  con- 
venient to  take  ifc  up. 

"Yours  very  truly, 

"E.  R.  SPOTTSWOOD  &  SON, 
"By MILLER." 
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•  To  which  the  following  reply  was  made : 

"Campbtfllsyille,  Ey.,  10  4,  190U 
"E.  B.  Spottswood  Ss  Son, 

'*  Lexington,  Ky. : 

"  Gentlemen— Yours  10-8  reo'd.    We  can  load  common  at  Moreland  next 

week,  and  will  so  instruct  our  man  to  load  as  long  as  your  man  and  our 

man  can  agree ;  we  have  no  trouble  elsewhere  with  our  common. 

*' Yours  respct., 

»*THK  CAMPBELLS VILLE  LUMBER  CO." 

On  October  7,  1901,  appellee  wrote  the  following  letter: 

"David  Peyton, 

"Moreland,  Ey. : 
"Dear  Sir— I  am  in  receipt  of  a  letter  from  the  Campbellsrille  Lumber 
Co. ,  stating  they  can  load  some  of  the  common  at  Moreland  this  week,  so 
long  as  our  man  and  their  man  agree.  See  their  inspector  and  load  up  two 
or  three  cars,  and  be  certain  and  tally  every  board  with  their  man,  and  do 
not  let  him  get  the  best  of  you.  Take  nothing  but  a  good  grade  of  lumber. 
Let  me  know  after  seeing  him  when  you  can  load  it. 

(Signed)    "E.  R.  SPOTTSWOOD  A  SON, 
"By MILLER.*' 

Appellant  instructed  its  agent,  J.  J.  Watson,  to  have  the  cars  placed  upon 
the  switch  at  Moreland,  and  to  proceed  with  loading  the  lumber  as  long  as 
he  and  the  agent  of  appellee,  David  Peyton,  could  agree. 

It  appears  that  upon  the  morning  when  the  loading  of  the  lumber  was  to 
begin  appellee's  agent  went  to  the  lumber  yard,  and  there  had  an  interview 
with  J.  J.  Watson;  as  to  what  was  said  in  this  interview  the  evidence  is 
contradictory.  Peyton  states  that  he  said  to  Watson  that  he  would  be  unable 
to  assist  him  in  the  inspection  of  the  lumber  on  that  day,  as  he  had  business 
which  would  prevent,  but  that  if  the  loading  was  deferred  until  the  next 
day  he  could  take  part  in  the  inspection  to  be  done.  Watson,  with  several 
corroborating  witnesses,  states  that  Peyton  told  him  to  go  on  with  the  load- 
ing; that  he  could  not  be  present,  but  that  it  would  be  all  right,  and  he 
would  accept  the  lumber  as  loaded  by  Watson. 

After  this  conversation  Peyton  left,  and  performed  no  duty  in  inspecting 

the  lumber.    Only  one  car  was  loaded  by  the  agent  of  appellant,  and  this 

was  billed  to  appellee  at   Lexington.    After  this  shipment  appellant  wrote 

the  following  letter  to  appellee : 

"Campbellsville,  Ey.,  10-12-1901. 
"E.  R.  Spottswood  &  Son, 

"I^xington,  Ky.  : 

"Gentlemen— Our  man  at  Moreland  writes  us  that  he  had  the  cars  placed 

to  load  the  com.  poplar  at  Moreland,  and  Mr.  Peyton  told  him  to  go  ahead 

and  loud  it.    He  loaded  one  car,  and  is  waiting  further  orders.    Will  you 

accept  his  insi)ection  on  the  balance,  or  send  a  wire  t'O  him  on  receipt  of  this 

whether  to  load  the  rest  of  itj*    His  address  is:  J.  J.  Watson,  Moreland,  Ey. 

"Yours  truly, 

*'THE  CAMBPELLSVILLE  LUMBER  CO." 

In  the  mean  time,  however,  the  car  which  hrnl  l)een  shipped  arrived  at  Lex- 
ington, and  in  the  opinion  of  appellee  fell  far  short  of  coming  up  to  the  grade 
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known  as  common;  whereupon  they  wrote  to  appellant,  declining  to  receive  • 
it  at  the  contract  price,  but  offered  to  receive  and  pay  for  it  at  its  market 
value,  this  to  be  established  by  disinterest^l  innpection.     This  proposition 
having  l)een  declined,  appellee  notified  appellant  that  the  carload  of  lumber 
was  Bubj«H'.t  to  their  order. 

The  pleadings  present  the  simple  issue  as  to  whether  or  not  the  carload  of 
lumber  shippetl  from  Moreland  to  Lexington  was  purchased  of  appellant  by 
appellees.  For  the  purposes  of  this  case  it  may  be  admitted  that  Watson's 
testimony  as  to  what  took  place  between  him  and  Peyton,  concerning  the 
loading  of  the  lumber  at  Moreland,  is  true.  The  evidence  .shows  that  Pey- 
ton was  only  the  special  agent  of  appellee,  to  Inspect  the  lumber  contracted 
for  in.  the  correspondence  herein  set  out;  he  had  no  general  authority  to 
represent  them  in  the  matter  of  the  inspection  of  lumber,  and  he  had  no 
power  to  waive  inspecting  the  lumlx»r  in  question,  or  to  delegate  to  Watson 
the  authority  given  to  him  in  the  premist»s. 

While  appelhmt  may  not  have  known  the  private  instructions  given  to 
Peyton  in  his  letter  of  employment,  they  did  know  that  he  was  there  to  in- 
spect the  lumber,  and  not  to  waive  Its  inspection  for  his  principal.  The 
very  object  of  his  employment,  as  shown  by  the  correspondence  between  the 
parties  hereto,  wa«  to  protect  his  principal  from  injury  arising  frtmi  the 
loading  of  lumlxjr  inferior  in  grade  to  that  contnictetl  for;  in  other  words, 
his  employment,  as  appellant  well  knew,  was  for  the  purpose  of  preventing 
any  after  controversy  in  rt»gard  to  the  lumber  purchased,  and  this  could  only 
be  done  by  an  inspection  on  his  part  as  the  lumber  was  loaded.  That  ap- 
pellant ivalized  that  Peyton  had  no  authority  to  waive  the  inspection  of  the 
lumber  is  shown  by  their  letter  of  October  12,  1901,  in  which  they  re<nte  to 
appellees  Watscm's  conversation  with  Peyton,  and  that  he  had  ]i>aded  one 
car,  and  ask  whether  they  would  accept  his  (Watson's)  inspection  of  the 
balance.  Had  appellant  not  been  aware  of  Peyton's  want  of  authority  to 
waive  the  Inspection  of  the  lumber  this  letter  of  inquiry  would  not  have 
been  necessary.  The  contract  of  purchase  was  based  upon  the  inspection  )ry 
Peyton,  and  as  this  did  not  take  place,  there  was  no  stile.  The  shipment 
of  the  car  to  appellees  was  unauthorized,  and  they  were  not  bound  to  re- 
ceive it. 

In  the  trial  billow  a  jury  was  waived,  and  the  law  and  facts  submitted  to 
the  court.  As  the  conclusions  rwiched  by  the  judge  are  in  harmony  with  the 
views  of  this  opinion,  the  judgment  is  affirmed. 


ALBIN  CO.  V.  FIRTH  CARPET  CO. 

(Filed  May  12,  1903— Not  to  be  reported. ) 

Contracts— Compromise — In  18iJ9  appellant  purchased  from  appellee  10ft 
rolls  of  carpet,  to  be  delivered  in  installments  of  twenty -five  rolls  each.  Ap 
pellee  delivered  twenty-five  rolls,  and  failetl  to  comply  with  its  contract  by 
delivering  the  remainder.  A  compromise  was  made,  by  which  appellant  re- 
leiisetl  appellee  from  the  delivery  of  seventy -five  rolls  of  carpet,  and  appellee 
agree<l  t<i  furnish  appellant  twenty -five  rolls  of  carpet  at  the  same  prlc»»  as 
the  year  previous.    Part  of  th'*je  goods  were  delivered,  but  appellant  refused 
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to  receive  or  pay  for  them.  Suit  was  tiien  lirouglit  to  recover  tlie  price  for 
the  first  twenty -five  rolls  delivered,  when  appellant  set  up  a  counterclaim 
for  damages  for  failure  to  comply  with  the  first  contract,  claiming  that  the 
compromise  was  without  consideration.  Held — That  appellant  can  recover 
nothing  on  its  counterclaim  as  the  compiX)mise  was  based  on  a  sufficient 
consideration. 

Forcht  &  Field  and  O'Neal  &  O'Neal  for  appelhint. 

W.  W.  &  J.  R.  Watts  for  appellee. 

Appeal  from  Jefferson  Cirtniit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  the  Firth  Carpet  Co.,  is  a  manufacturer  of  carpets,  and  appel- 
lant, the  Albin  Co.,  is  a  dealer  in  Louisville.  On  June,  15,  1899,  appellant 
signed  an  order  for  100  rolls  of  carpet.  The  order  was  taken  by  appellee's 
drummer  subject  to  approval.  By  the  terms  of  the  order  twenty-five  rolls  of 
the  carpet  were  to  be  deliveretl  immetiiately,  and  the  rest  in  installments  of 

wenty-flve  rolls  on  the  15th  day  of  September,  October  and  November,  1899, 
respectively.  When  the  ortler  reachetl  appellee  it  at  once  wrote  appellant 
that  it  had  accepteil  that  portion  calling  for  immediate  shipment,  and  ap- 
pellee, a  few  days  later,  i*eplied,  asking  it  to  forward  the  carpet  ordered  for 
Immediate  shipment.  This  shipment  was  made.  The  other  installments 
were  not  .shipped,  and  appellant  having  failiHl  to  pay  for  the  carpets  shipped, 
In  March,  1900,  appellee's  drummer  again  visited  Louisville,  and  a  com- 
promise agreement  in  writing  was  made,  by  which,  in  consideration  that 
the  Albin  Co.  agreed  to  let  off  the  Firth  Co.  from  filling  all  of  the  order' 
given  the  year  liefore,  the  Firth  Co.  agreetl  to  send  twenty -five  rolls  of  car- 
pet designated  by  the  Albin  Co.  at  the  prices  at  which  they  were  sold  in 
IHiX),  A  part  of  these  goods  were  shipi)ed  by  the  Firth  Co.  according  to  the 
•contract,  y)ut  the  Albin  Co  declined  to  receive  and  pay  for  them  as  agreed, 
4fcnd  thereupon  this  suit  was  filed  to  recover  for  the  twenty-five  rolls  of  car- 
X)et  which  had  already  been  shipped  and  re<5eived.  By  way  of  defense  to  the 
fluit  the  Albin  Co.  pleaded  as  a  counterclaim  damages  for  the  nonfulfillment 
■of  the  original  order  as  to  the  seventy -five  rolls  of  carpet  to  be  shipped  in 
i^eptember,  October  and  Novejnber,  1899.  The  case  was  tried  before  a  jury, 
•who  found  for  the  plaintiff. 

^4?he  chief  contention  on  the  appeal  is  that  the  compromise  agreement  made 
in  March,  1900,  was  without  considenition.  The  original  order  was  ex- 
pressly ttiken  subject  to  approval.  While  the  Firth  Co.  had  no  right  to 
Accept  the  order  in  part  and  reject  it  in  part  without  the  consent  of  the 
Albin  Co.,  still  it  might  do  so  with  its  consent.  The  letter  which  the  Firth 
Co.  wrote  expressly  stated  only  that  it  had  ent-ered  that  portion  of  the  order 
calling  for  immediate  shipment.  The  Albin  Co.  made  no  objection  to  this, 
but,  on  the  contrary,  wrote  the  Firth  Co.  to  forward  the  carpets  ordered  for 
Immediate  shipment.  This  correspondence  left  open  the  (luestion  whether 
the  Firth  Co.  was  to  fill  the  order  as  to  the  other  installments,  and  when  it 
did  not  do  so,  there  was  at  least  ground  for  a  difference  in  good  faith  be- 
tween the  parties  as  to  their  legal  rights,  and  a  compromise  of  such  a  dis-* 
pute  is  based  upon  a  sufficient  consideration.  Besides,  the  Albin  Co.  was 
under  no  obligation  by  the  terms  of  the  original  contnict  to  receive  any  rolls 
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of  oarpet  in  March,  1900,  and  the  Firth  Go.  was  under  no  obligation  to  ship 
any  at  that  time  at  the  original  price.  The  oompromiae,  therefore,  upon  the 
basis  of  the  shipment  of  twenty-fire  rolls  at  that  time  at  the  original  price 
was  based  upon  a  sufficient  consideration,  as  it  substituted  for  the  original 
contract  one  of  different  legal  effect ;  and  after  that  contract  was  made,  if 
the  Firth  Co.  had  brolcen  it,  the  Albin  Co.  could  have  recovered  damages 
only  for  the  breach  of  that  agreement,  and  not  damages  for  the  breach  of 
the  original  contract,  for  that  agreement  was  substituted  by  the  parties  for 
the  original  contract. 

The  instructions  of  the  court  were  more  favorable  to  appellant  than  the 
facts  of  the  case  warranted.  Under  the  proof  the  court  might  properly  hove 
told  the  jury  tliat  the  contract  of  March,  1000,  was  baaed  upon  a  sufllclent 
consideration. 

Judgment  afDrmed. 


BELL  V.  CITY  OF  HENDERSON. 

(Filed  May  18,  1008~Not  to  be  reported. ) 

Municipal  govemment^Negligence — Appellee  having  permitted  a  citisen 
to  construct  a  platform  over  a  gutter  in  front  of  his  place  of  business  is 
bound  to  exercise  the  same  degree  of  care  towards  keeping  it  in  a  safe  con- 
dition for  pedestrians  as  if  it  had  constructed  it,  but  it  is  not  the  insurer  of 
its  safe  condition.  In  the  present  case  a  hole  having  existed  in  the  platform. 
for  such  a  short  time  that  the  authorities  did  not  know  of  its  exisfeence,  and 
could  not  haTv  known  it  by  the  exercise  of  reasonable  diligence,  the  citx 
was  not  liable  for  personal  injuries  that  occurred  by  reason  thereof. 

John  T.  Handley  and  M.  C.  Qivens  for  appellants 

John  F.  Loekett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

Appi^Uant  brought  this  action  against  the  city  of  Henderson  to  n»oyw 
damagi^  fur  a  pers^inal  injuiy  alleged  to  be  due  to  the  negligence  of  the  de- 
fendant. In  that  they  permitted  Xorris  &  liockett.  hardware  nierchanics  lo 
erect  and  maintain  a  rotten  and  unsafe  platform  in  front  of  their  business 
house  on  First  street,  in  the  city  of  Henderson,  extending  from  the  curbing 
of  the  fMvenient  acniss  the  gutter  to  the  strt»et  beyond.  Plaintiff  alleged 
that  on  the  night  of  April  5.  19Cfc?.  as  he  was  passing  over  this  bridge  or  plat- 
form fi^r  the  purpose  of  Iniardtng  a  street  car.  his  fix>t  went  through  a  hole 
in  the  platform,  which  rvsulteil  in  spraining  his  ankle  and  permanently  in- 
jur ini?  him.  The  defendant,  the  city  of  Hemiers«..n,  for  answer,  denied  thsr 
they  knew  that  the  bridire  or  platform  tvuiiplained  of  ^ras  nHten  « r  unsafe 
in  any  (virtioular.  t^rthat  ii  was  in  fact  Si>.  and  say  tlu&t  it  ^ras  erected  and 
luainialn^nl  by  Xorris  &  l-«vkeit  fur  their  own  cvmvenit'nce,  without  having 
aski^l  or  t»braiiKxl  thee  >n<*Mit  «'f  liie  ciiyau;h«'ritits  that  it  sh«^ld  hr  ^nxfed. 
Thev  furlhv*r  al!t>i:\»  :haT  ihe  h«  U-  in  xh^  :»la:fvnii.  which  iv«as^^Ded  ;be  m- 
jury  to  pl;«iMriiT.  ha.l   ^u'.y  exi-:«>!  f«  r  -^ne  Jay  prior  to  the  accident,  and  ttar 

Th    i.>:i!ni»:'.v  •>  :    :h  ■  ^^rxt  :ha:  the  c inter  in  fr*»iit  of  the  boadnes^  i>.::3e 
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of  Noiris  &  Liockett  was  unusually  deep,  and  that  some  time  iirior  to  th& 
accident,  with  the  full  knowledge  of  the  cit^  authorities,  they  placed  the> 
platform  across  the  gutter  to  enable  them  to  reoeive  and  dellyer  goods  from 
their  storehouse ;  that  on  Friday  evening,  before  plaintiff  was  hurt  on  Satur- 
day night,  a  plank  in  the  platform  was  broken ;  that  the  firm  immediately^ 
ordered  lumber  to  repair  the  break;  that  the  city  authorities  did  not  know 
of  this  hole  in  the  platform ;  that  it  was  behind  a  stack  of  wire,  and  could 
not  be  seen  by  one  passing  along  the  pavement,  but  was  visible  from  the> 
street.  Defendant's  mayor  and  engineer,  whose  business  it  was  to  see  after- 
the  streets,  testify  that  they  had  no  notice  of  the  hole  until  after  the  acci- 
dent. The  circuit  Judge  gave  the  jury  a  peremptory  instruction  to  find  for- 
the  defendant,  and  plaintiff  has  appealed. 

It  was  the  duty  of  the  defendant  to  use  ordinary  care  to  keep  its  streets, 
and  alleys  free  from  obstructions  and  in  safe  condition  for  persons  travelings 
in  the  usual  modes  by  day  and  night.  When  they  permitted  Norris  & 
Lockett  to  erect  and  maintain  a  platform  in  the  street,  which  was  liable  ta 
be  used  by  pedestrians  passing  from  the  pavement  to  the  street,  it  was  aa. 
much  bound  to  see  that  it  was  kept  in  good  condition  as  if  they  had  erected, 
it  themselves.  And  their  liability  for  defects  in  the  platform  is  exactly  the- 
same  as  their  liability  for  defects  in  any  other  part  of  the  street.  But  a 
municipality  is  not  an  insurer  against  accidents  to  per^ns  using  its  thor^ 
oughfares.  ^  It  is  not  liable  for  injuries  OMised  by  dBfectiv«  stoeats  in  tha^ 
absence  of  actual  notice  of  such  defect,  or  unless  they  have  existed  so  long^ 
that  notice  or  knowledge  thereof  should  be  imputed  to  them.  And  notice 
should  not  be  imputed  where  the  defects  are  of  recent  origin,  and  particu- 
larly where  they  are  conceded  in  anywise.  Whilst  generally  the  jury  should, 
determine  as  a  question  of  fact  whether  a  city  has  such  notice,  yet  whera 
the  facts  are  undisputed,  and  but  one  reasonable  inference  can  be  drawn 
from  them,  it  becomes  a  question  fpr  the  court  to  decide.  (Smith's  Modem 
Law  of  Municipal  Corporations,  sections  1546-1646;  Elliott  on  Roads  and 
Streets,  sections  626-687;  City  of  Covington  v.  Assman,  24  Ky.  Law  Rep.  ^ 
416;  Canfield  v.  City  of  Newport,  24  Ky.  Law  Rep.,  2218. ) 

In  the  absence  of  actual  notice  of  the  defect  in  the  platform  which  occa- 
sioned the  injury,  and  the  obscure  nature  of  this  defect,  and  the  short  time 
which  it  had  been  in  existence,  we  are  of  the  opinion  that  the  city  author^ 
ities  can  not  be  charged  with  lack  of  diligence  in  failing  to  discover  it  in 
time  to  have  prevented  the  accident  complained  of,  and  that  the  trial  court, 
properly  instructed  the  Jury  to  find  for  the  defendant. 

Judgment  affirmed. 


P0RTP:R,  &c.  v.  CITY  OF  CLINTON. 

(Filed  May  12,  1903— Not  to  be  reported. ) 

Municipal  government — Lien  for  improvement  of  sidewalks — This  action 
was  brought  against  appellants  to  enforce  a  lien  for  the  reconstruction  of  a 
sidewalk  in  front  of  their  property  on  Washington  street  in  obedience  to  an 
ortlinance  of  the  city  passed  under  authority  of  section  3643,  Kentucky  Stiit- 
utes.  The  defense  Interposed  is  a  denial  that  the  sidewalk  is  one  of  the  high-, 
ways  of  the  city.     Held— That  the  evidence  shows  that  Washington  street, 
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iiad  been  used  and  claimed  as  a  highway  by  the  public  under  a  clabn  of 
right  for  more  than  fifteen  years  prior  to  the  making  of  the  sidewalk  in 
-question,  and  this  in  itself  is  sufficient  to  establish  a  public  highway. 

E.  T.  Bullock  for  appellants. 

J.  H.  Shelton  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  city  of  Clinton,  in  the  Hlcknmn  Circuit 
"Court,  for  the  purpose  of  enforcing  a  lien  claimed  by  it  for  the  sum  of  il8, 
being  appellants'  proportion  of  the  cost  of  making  a  sidewalk  along  the 
highway  in  fn)nt  of. their  property. 

Appellee  is  a  city  of  the  fifth  cIhfs,  and  the  law  uixm  which  it  based  its 
right  to  impn)ve  the  highways  within  its  boundaries  is  contained  in  section 
8643  of  the  Kentucky  Statutes,  which  is  as  follows:  **The  city  council  Is 
hereby  authorized  and  empowered  to  order  any  work  they  deem  necessary  to 
be  done  uiK)n  the  sidewalks,  curbing,  sewers,  stitvts,  avenues,  highways 
and  public  places  of  such  city.  The  cost  and  expense  incum»d  in  construct- 
ing or  repfiiring  streets,  avenues,  highways,  sewers  and  public  places  shall 
lie  paid  out  of  the  general  fund  of  the  city.  The  expenses  incurred  in  mak- 
ing and  reyMilring  sidewalks  and  curbing  shall  be  paid  by  the  owners  of  the 
land  frtmting  and  abutting  thereon,  each  lot,  or  a  portion  of  a  lot,  lx»ing  sep- 
arately assessed  for  the  full  value  thereof,  in  proix>rtion  to  the  fnmtage 
thertH)f  to  the  entire  length  of  the  whole  improvement,  not  exceeding  a 
square,  sufficient  to  cover  the  total  exjiense  of  the  \vork;  but  the  owners  of 
such  pi*operty  shall  have  the  right  to  make  such  improvements,  if  they  pre- 
fer doing  so,  instead  of  paying  for  same.  Whenever  any  expense  or  cost  of 
work  shall  have  be<*n  assessed  on  any  lands  as  herein  provided,  the  amount 
of  said  expense  shall  become  a  lien  up<m  said  lands,  which  shall  take  pre- 
cedence of  all  other  liens,  and  which  may  lie  enforced  by  the  contractor  or 
city  in  accordance  with  the  provisions  of  the  Code  of  Practice." 

In  pursuance  of  this  authority  the  city  council  of  Clinton  passed  an  or- 
•dinance.  No.  32,  which  is  as  follows: 

**The  city  council  of  the  city  of  Clinton  do  ordain  as  follows: 

"Section  1.  That  all  sidewalks  hereafter  built  in  the  city  of  Clinton 
shall  Ih*  accortling  to  the  following  sx)eciflcations : 

"Those  made  of  wood  shall  be  built  on  three  oak  stringers,  2x5,  not  less 
than  twehe  ftvt  long,  the  floor  to^be  made  of  oak  boards  IxH,  to  be  fastened 
by  two  ten  penny  nails  in  each  and  one  in  the  middle  of  each  board:  that  all 
brick  wallis  hereafter  built  around  the  public  square  shall  be  made  ten  feet 
wide.  At  other  places  any  property  holder  desiring  to  build  brick  instead  of 
Wood  walk  has  the  privilege  of  so  doing.  All  brick  walks  to  be  made  of 
hard  red  brick,  laid  herring  lx)ne  on  four  inches  of  sand,  sloping  one-half 
inch  to  the  foot. ' ' 

In  order  that  the  special  work  involveii  in  this  case  should  be  constructed, 
it  is  allegeil  in  the  petition  that  general  order  No.  2  was  passed  at  a  regular 
meeting  of  the  city  council  of  Clinton,  by  which  the  marshal  was  ordered  to 
build  new  sidewalks  along  the  highway  in  front  of  appellantjt*  property, 
fn)m  the  county  jail  to  the  top  of  the  hill  south  of  the  town,  and  the  mayor 
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was  directed  to  give  the  necessary  legal  notices  to  all  parties  living,  or  own- 
ing property,  along  the  route  of  the  proposed  sidewalk.  In  pursuance  of" 
this  order  the  improvement  was  duly  and  legally  made,  being  about  six 
hundred  and  sixty  feet  of  sidewalk,  at  a  cost  of  |90,  of  which  appellants*- 
proportion  amounted  to  the  sum  of  $18,  for  which  appellee  prayed  a  judg- 
ment awarding  it  a  lien  upon  the  property  of  appellants,  which  was  de- 
scribed in  the  petition.  The  answer  denied  that  the  sidewalk  in  question 
was  upon  the  highway,  and  alleged  that  it  was  wrongfully  placed  upon  ap- 
pellants' property  without  tht^ir  contient,  and  denied  the  lien  claimed  by 
appellee.  Without  going  Intii  a  minute  analysis  of  the  plendings  it  is  sufB- 
cient  to  say  that  they  aptly  presented  for  adjudication  the  issue  of  fact  as  to 
whether  or  not  the  sidewalk  made  was  a  part  of  one  of  the  public  highways, 
of  the  city  of  Clinton.  Upon  this  issue  a  good  deal  of  evidence  was  adduced 
by  both  sides,  and  the  chancellor  decided  it  adversely  to  appellants.  In  this 
conclusion  we  concur. 

A  great  preponderance  of  the  evidence  shows  that  Washington  strtH't,  in. 
front  of  appellant's  pi-operty,  had  been  used,  and  claimed,  as  a  highway  by 
the  public,  under  a  claim  of  right,  for  more  than  fifteen  years  prior  to  the 
making  of  the  sidewalk  in  question,  and  this  in  itself  is  sufficient  to  estab- 
lish a  public  highway ;  indeed  it  seems  that  the  sidewalk  involved  in  this, 
litigation  is  a  successor  to  the  one  along  the  same  i-oute,  which  had  Ixen 
there  so  long  that  it  had  become  worn  out,  and  re<iuired  renewal.  Xo  ob- 
jection seems  to  have  l)een  made  by  the  appellants  to  the  work  being  done 
during  its  progivss,  and  we  are  of  opinion  that  the  testimony  on  this  issue 
fully  sustains  the  finding  of  the  chancellor. 

Wherefore,  the  judgment  is  affirmed. 
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(Filed  May  12,  190S— Not  to  be  reported. ) 

Negligence — Master  and  servant — Appellant,  a  boy  alxnit  fourteen  or  flftivn. 
years  of  age,  was  employeil  by  appellee  hs  a  trapper  in  one  of  its  mines.  Ho^ 
had  just  opened  the  doors  to  permit  cars  of  coal  to  p<iss  through  when  the  draft 
put  out  his  lamp,  and  Ix^ing  without  matches  to  relight  it  climbed  on  the 
rear  of  a  car  to  get  one  fn)m  the  dri\er,  and  while  ptisslng  over  the  ciir  fell 
between  two  cars  and  was  run  over  and  seriously  injureti.  In  this  action  tt> 
recover  damages  fn)m  appelh*e  the  court  gjive  a  peremptory  instruction  to 
find  for  appt^llee.  On  appeal,  Held— That  the  invStruction  given  was  proper 
as  appellee  w«is  not  llal)le  for  the  Injui-y,  as  appellant  hml  left  his  post  of 
diity  and  was  not  engaged  in  any  duty  required  of  him  when  injured.  It. 
was  his  duty  to  keep  sui)plies  of  matches  on  hand  to  relight  his  lamp,  and 
appellee  owed  him  no  duty  when  he  was  injunnl,  and  it  does  not  appear  that, 
the  driver  knew  of  his  presence  on  the  car. 

Jesse  D.  Tuggle  for  appellants. 

J.  R.  Sampson  and  W.  E.  Cab/11  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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This  action  was  instituted  by  the  appellant  in  the  Bell  Circuit  Court  for 
the  purpose  of  recovering  damages  against  the  appellee  for  injuries  reoeiTed 
"by  him  while  in  its  employ,  acting  in  the  capacity  of  trapper.  Upon  the 
trial  of  the  case,  at  the  conclusion  of  appellants'  testimony,  the  court,  upon 
motion  of  appellee,  instructed  the  jury  peremptorily  to  find  in  its  favor. 
From  this  judgment  the  case  has  been  appealed  to  this  court  The  facts  are 
these :  Charlie  Hollingsworth.  a  boy  some  fourteen  or  fifteen  years  of  afce, 
was  engaged  in  the  work  of  trapping  for  appellee.  Appellee  is  a  corporation 
operating  a  coal  mine  in  Bell  county,  Kentucky.  The  traps  of  a  coal  mine 
are  airtight  doors  across  its  shafts  and  entries  for  the  purpose  of  regulating 
its  ventilation.  A  trapper's  duty  is  to  stand  at  these  airgates,  and  to  open 
them  when  a  train  of  cars  passes,  and  to  at  once  close  them  after  the  neces- 
sity of  their  being  open  has  ceased  to  exist. 

At  the  time  of  the  injury  complained  of  appellant  was  on  duty  at  one  of 
the  traps  in  appellee's  mine;  a  train  of  cars,  loaded  with  coal,  was  coming 
t)ut,  and  appellant,  as  was  his  duty,  opened  the  door  and  permitted  it  to 
pass  through.  It  seems  that  the  opening  of  the  trap  produced  a  strong  cur- 
rent of  air,  which,  upon  this  occasion,  blew  out  appellant's  lamp,  as  it  had 
fretiuently  done  before.  Appellant,  it  appears,  was  without  a  match  with 
which  to  relight  it,  and  as  the  train  of  cars  passed  by  him  on  its  way  to  the 
mouth  of  the  mine  he  climbed  upon  it  from  the  rear,  for  the  purpose  of  ob- 
taining a  light  from  the  driver.  While  passing  along  on  top  of  the  cars, 
from  the  rear  to  the  front,  in  order  to  reach  the  driver^  he  lost  his  balance, 
fell  between  the  cars,  was  run  over  and  badly  injured.  It  was  appellant 'i» 
business  to  keep  himself  supplied  with  lamp,  oil  and  matches,  and  he  was 
not  in  the  discharge  of  any  duty  he  owed  to  appellee  when  he  was  hurt;  on 
the  contrary,  he  had  left  his  post,  in  violation  of  the  trust  for  which  he  was 
employed,  and  was  engaged  in  doing  a  dangerous  act,  against  which  he  had 
been  warned.  It  was  not  contended  that  the  driver  knew  of  his  presence  on 
the  cars,  or  that  any  act  of  his  in  any  way  tended  to  cause  the  accident 
which  occurred.  Appellant  was  out  of  matches,  by  reason  of  his  own  neglect 
to  furnish  himself  with  a  supply  sufficient  to  meet  the  contingencies  of  his 
duties  as  trapper. 

There  is  no  evidence  in  the  record  showing  that  appellee  failed  in  any  duty 
it  owed  to  appellant;  he  had  been  engaged  in  the  work  of  trapping  for  some 
time,  and  thoroughly  understood  it;  he  was  not  hurt  in  the  performance  of 
his  work,  but  received  the  injuries  complained  of  in  doing  an  unauthorized 
act,  entirely  apart  from  his  employment.  This  state  of  fact  being  shown  on 
the  trial  by  appellant's  own  evidence,  the  court  correctly  instruct«d  the 
jury,  at  the  close  of  his  testimony,  to  find  for  appellee. 

Wherefore,  the  judgment  is  affirmed. 


REED,  &c.  V.  REED,  Ac.  (No.  1). 

SAME  V.  SAME  (No.  2). 

SAME  V.  SAME  (No.  8). 

SAME  V.  SAME  (No.  4). 

(Filed  May  12,  1903— Not  to  be  reported.) 

1.  Personal  representative — Allowance  to  attorney— Contempt— Appellant, 
«s  executor,  having  administered  a  large  estate,  retained  a  balance  of  $2,100 
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In  his  hands  to  await  the  termination  of  a  contest  of  the  will  then  pending. 
After  the  termination  of  the  will  contest  he  asked  the  court  for  an  allowance 
to  his  attorney  for  services  rendered  in  probating  the  will.     The  court  made 
«n  allowance  of  tSOO  attorney's  fees,  and  gave  the  executor  credit  for  only 
one-half  of  it.    On  appeal   it  is  insisted  that  no  attorney's  fee  should  be 
■allowed  appellant  as  three  of  the  heirs  employeti  attorneys  of  their  own. 
Held — That  it  was  the  duty  of  appellant  to  employ  counsel  to  prolmte  the 
will,  and  he  can  not  be  deprived  of  this  right  by  the  heirs  employing  coun- 
■sel.     They  can  employ  additional  counsel  at  their  own  expense.     Five  hun- 
dred dollars  should  have  been  allowed  as  a  reasonable  attorney's  fee,  and 
should  have  been  allowed  as  a  charge  against  the  estate.     Pending  the  liti- 
gation 1400  was  paid  into  court  which  belonged  to  the  executor  Individually, 
whi^h  the  court  refused  to  order  paid  over  to  him  as  he  was  in  contempt  for 
refusing  to  produce  a  picture  of  his  father  to  enable  copies  to  be  made  there- 
from as  directed  by  the  court.     Held — That  as  he  wivs  in  contempt  of  court 
in  not  producing  the  picture,  or  giving  a  sufficient  account  of  its  absence, 
the  court  properly  refuseii  to  grant  any  relief  to  him  while  thus  in  contempt 
of  its  orders.     The  chancellor  will  never  hear  a  litigant  who  is  in  contempt 
of  court  or  grant  relief  to  him.     He  can  ^^new  his  motion  upon  relieving 
himself  of  contempt. 

2.  Payment  of  money  into  court — The  court  erred  in  requiring  the  executor 
to  pay  into  court  a  sum  of  money  in  his  hands  before  distribution  of  same 
AS  he  was  amply  solvent. 

Bodley,  Baskin  &  Morancy  for  appellants. 

W.  W.  Thum  and  J.  D.  Heed  for  appallees. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judffe  Hobson. 

These  four  appeals  are  heard  together.  On  the  former  appeal  it  was  held 
that  the  executor  was  entitled  to  an  additional  allowance  of  1600  over  and 
«bove  the  amount  allowed  him  in  the  circuit  court,  but  in  all  other  respects 
the  judgment  of  the  circuit  court  was  approve<l.  (Reed  v.  Reed,  23  Ky.  Law 
Rep. ,  2186. )  By  that  judgment  the  entire  personal  estate  was  settled,  ex- 
cept about  12,100,  which  had  been  held  back  by  the  executor,  as  an  appeal 
had  been  taken  from  the  order  prolmting  the  will  and  was  then  pending  in 
the  Jefferson  Circuit  Court.  On  November  16,  1901,  the  will  contest  ended. 
The  executor  moveti  the  court  to  make  an  allowance  to  him  for  his  necessary 
expenses,  including  attorney's  fee  in  the  will  contest;  also  to  allow  him 
oommlsslon  on  the  sum  recelveil  by  him  since  the  former  judgment  or  then 
remaining  in  his  hands.  The  court  allowed  him  his  commissions,  but  fixed 
the  amount  of  his  attorney's  fee  at  $300;  and  only  allowed  him  credit  for 
one-half  of  it.  The  court  also,  on  March  4,  1902,  entered  an  onler  requiring 
the  executor  to  pay  into  court  the  amount  In  his  hands,  $2,166.38.  He  super- 
sedeil  this  order,  and  thereafter,  on  March  25,  the  court  entered  a  personal 
judgment  against  him  in  favor  of  appellees  for  $457.74  each. 

The  ground  for  requiring  the  executor  to  pay  the  money  into  court  appears 
to  have  ])een  that  he  was  leaving  the  city  for  a  trip  to  Texas,  and  it  was  ap- 
prehended that  he  might  not  pny  over  the  money  pnuuptly,  If  ordered  to  do 
so  before  his  return.  He  had  dl.'^trlbuted  an  estate  of  something  like  $80,000. 
He  was  abundantly  solvent,  and  we  see  nothing  in  the  record  to  warrant 
the  court  in  taking  the  estate  out  of  his  hands.     An  executor  is  entitled  to 
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discharge  the  duties  of  his  trust,  and  he  should  not  be  required  to  surrende 
the  estate  committed  to  him   before  a  distribution   is  ordered  unless  for 
grave  reasons. 

It  was  the  duty  of  the  executor  to  defend  the  will  contest  and  to  employ 
counsel  to  muintuln  the  will  under  which  he  was  appoint<ed.  His  counsel 
fees  in  this  respect  stand  on  precisely  the  same  plane  as  any  other  necessary 
cost  incurred  by  the  executor.  It  is  true  the  other  three  devisees  served  a 
\tritten  notice  on  him  that  they  would  employ  their  own  counsel,  and  would 
ay  no  part  of  the  fee  of  his  counsel.  If  this  was  a  case  where  contribution 
was  sought  by  one  devisee  of  another,  then  the  case  of  Thirwell  v.  CaiupMl, 
74  Ky.,  168,  would  Ix?  in  point.  (Siinms  v.  Birdsong,  22  Ky.  I^w  Rep., 
1049;  21  Ky.  Law  Ilep.,  75. )  But  it  was  the  duty  of  the  executor  to  probate 
the  will,  and  when  an  appeal  was  taken  and  the  case  was  to  Ix?  tried  de  novo 
It  was  his  duty  to  employ  counsel,  and  see  that  the  will  was  probated.  This 
duty  the  law  iuiposed  upon  him,  and  he  could  not  delegate  it  to  the  devisees. 
They  could  employ  additional  counsel  if  they  saw  fit,  but  the  law  required 
of  him  the  exercise  of  ortUnary  aire  in  the  preptiration  of  the  case.  His 
counsel  fees,  therefore,  are  as  e.s.spntially  a  part  of  the  cost  of  the  settlement 
of  the  estate  as  the  expenses  he  incuiTed  in  securing  teistimony.  As  to  the 
amount  of  the  fee  a  numl)er  of  lawyers  were  introduced.  Two  fixed  the 
amount  of  the  fw  at  11.000,  two  at  1700  and  two  at  f 500.  No  disint4^rested 
witness  put  it  lower,  and  in  view  of  all  the  facts  and  considering  the  amount 
of  the  esUite,  we  Ciin  not,  without  disregarding  the  evidence,  put  the  fee  at 
less  than  $500.  We,  thei'efort*,  conclude  that  the  allowance  to  the  executor 
for  his  counst»l  fees  should  l)e  fixed  at  $600,  and  should  be  paid  out  of  the 
estate  in  his  hands.     (Taylor  v.  Minor,  90  Ky.,  49. ) 

During  the  pn)gress  of  the  case  |400  belonging  to  the  executor  was  paid 
into  court.  There  was  a  picture  of  his  father  which  was  claimed  by  appel- 
lant as  his  own  projjerty.  The  circuit  court,  adopting  the  conclusion  of  hi.s 
commissioner,  held  that  this  picture  was  not  the  property  of  appt^lliint,  but 
a  part 'of  the  estate  of  his  testatrix.  Appellant  and  his  three  brothers  all 
showeil  a  great  desire  to  have  the  picture  of  their  father,  and  so  the  circuit 
court  being  unable  to  divide  the  picture  between  them  and  desiring  to  gratify 
them  in  the  possession  of  the  pictiiiv  of  their  father,  in  view  of  their  «»n- 
flicting  statements  as  to  the  ownership  of  this  picture,  directed  three  copies 
of  it  t-o  be  made,  and  that  the  four  pictures  should  then  be  divided  among 
the  four  brothers  by  lot,  the  co.st  of  making  the  three  copies  to  be  iiaid  out 
of  the  estate.  To  have  sold  the  picture  would  have  been  to  delay  the  settle- 
ment of  the  estate,  and  we  did  not  see  anything  to  be  gained  by  this,  and, 
therefore,  on  the  former  appeal  we  affirmed  this  part  of  the  judgments  not 
perceiving  that  the  rights  of  the  parties  were  substantially  prejuditvd,  as 
each  of  them  would  thus  get  his  father's  picture,  which  he  seemed  especially 
anxious  to  have.  After  the  return  of  the  case  to  the  circuit  court  h  rule  was 
taken  on  appellant  to  produce  the  picture,  so  that  the  copies  might  be  made. 
In  answer  to  this  nile  he  responded  that  the  picture  had  been  lost;  how,  he 
did  not  know,  and  he  could  not  find  it.  The  court  sustained  a  demurrer  to 
the  responsis  and  he  failed  to  plead  further,  and  being  in  contempt  of  court 
In  ntit  producing  the  picture,  refused  to  grant  his  motion  for  leave  to  with- 
draw the  1400  in  court  coming  to  him. 
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The  respoiij*!  of  appellant  to  the  rule  was  indiifflcient.  He  did  not  show 
that  tht»  picture  had  been  lost  without  his  fault,  or  that  he  had  tiiken  the 
proper  caiv  of  it,  nor  did  he  show  what  he  had  done  with  the  picture,  or 
how  it  iK'Came  lost,  or  why  he  was  unable  to  stiite  speciilwilly  alx)ut  this. 
As  he  was  in  cont-enipt  of  court  in  not  pi-oducin^  the  picture,  or  giving  a 
sufficient  iiccount  of  its  absence,  the  court  pn)ix»rly  refused  to  gnint  any 
relief  to  him  while  thus  In  contempt  of  its  orders.  The  chancellor  will  never 
hetir  a  litigant  who  is  in  contempt  of  court,  or  gnint  ri*lief  to  him.  He  Ciiu 
renew  his  motion  upon  ivlieving  himself  of  contempt. 

The  judgment  recjuirlng  the  executor  to  pay  money  in  his  hands  into 
court  and  the  personal  judgment  against  him  in  favor  of  appellees  are  re- 
verseii  and  the  wiuse  ivmandtnl  for  further  proct*etlings  not  inconsistent  with 
this  opinion.  ApDellants  rt»cover  cost  in  fli'st  two  apj>eals  and  appellet^s  re- 
cover cost  in  the  other  two.  The  judgment  on  the  thinl  and  fourth  appeals 
is  afflrme<l. 

Judge  Barker  not  sitting. 


3EELER  V.  CITY  OF  CLIXTOX. 

(Filed  May  12,  1902— Not  to  be  reported. ) 

E.  T.  Bullock  for  appellant. 

J.  H.  Shelton  for  appellee. 

Appeal  from  Hickman  Circuit  Court.  ''    "*        '      . 

Opinion  of  the  court  by  Judge  Barker. 

This  case  lieing  identical  with  the  case  of  Mamie  Porter,  &c.  v.  City  of 
Clinton,  ante,  2486,  decided  May  19,  1«08,  exceptas  to  amount  of  claim,  the. 
judgment  is  affirmed  for  the  rea.sons  given  in  the  opinion  therein. 


EIDSON,  CLERK  v.  FLOUNL ACKER. 

(Filetl  May  18,  UK)3. ) 

Municipal  government— Mandamus— Appellee  was  a  laundry  agent  hold- 
ing  a  license  from  the  city  of  Bardstown  for  one  year,  commencing  on  the 
Ist  day  of  April,  UK)1,  and  running  until  the  Ist  day  of  April,  1902,  and  that 
on  the  llth  tlay  of  March,  VM2,  he  paid  to  the  trt»asurer  of  the  city  $10,  the 
license  then  pn*scril)ed  by  ordinance  for  transacting  his  business,  and  de- 
manded that  the  clerk  should  issue  t.o  him  a  license  for  one  year.  The  clerk 
refuseil  to  issue  the  license,  whereupon  appelUn*  institutetl  this  action  for  a 
mandannis  to  compel  him  to  issue  it.  In  the  second  paragraph  of  his  an- 
swer appellant  alleges  the  fact  that  appellee  was  transtieting  business  under 
a  license  which  had  not  expired,  and  in  the  third  piiragraph  he  states  that 
the  council  hml  by  ortUnance  changed  the  lie  use  fee  from  $10  to  $26,  and  that 
the  denmnd  for  the  is.sual  of  the  license  on  the  payment  of  the  $10  fte  was 
made  for  the  puriK>se  of  defrauding  the  city  of  the  amount  to  which  it  was 
entitled.  Demurrers  were  sustained  to  the  second  and  third  paragraphs  of 
the  answer,  and  the  mandamus  was  granted,  from  which  this  appeal  is 
prosecuted.     Held— That  the  court  erred  in  sustaining  a  demurrer  to  tho 
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«econd  and  third  paragraphs  of  the  answer,  and  In  granting  the  mandamus. 
On  the  28th  of  March,  19<)2,  when  this  action  was  instituted,  the  ordinance 
imposing  the  license  tax  of  1^25  was  in  operation,  and  the  court<  had  no  au- 
tliority  under  section  477,  Civil  Code  of  Practice,  to  issue  the  mandamus 
compelling  a  purely  ministerial  officer  to  issue  to  him  a  license  in  deflnnce 
of  a  law  of  the  city,  and  the  express  orders  of  his  superiors.  Besides,  he 
could  not  compel  appellant  to  issue  a  new  license  to  him  Ijefore  the  expira- 
tion of  the  old  one,  as  it  was  within  the  rights  of  the  city  to  change  the  rate 
and  increase  the  charge  for  licenses  of  this  character. 

R.  C.  Cherry  and  Geo.  S.  and  John  A.  Fulton  for  appellant. 

John  D.  AVickliflfe  for  appellee. 

Ai>i:<»al  fn>m  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  HpiM'lK*e,  Lewis  Flounlacker,  askcnl  in  this  suit  that  a  writ  of  manda- 
mus should  issue  against  the  defendant,  W.  T.  Kidson,  city  clerk  r.t  Hards- 
t  ^wn,  to  conii)el  him  U)  issue  to  him  a  licens**  to  do  business  as  a  laundry 
ajyent  in  the  city.  He  states  that  on  the  11th  day  of  March.  1V«02,  he  pMid  the 
-city  tn-asuivr  $10,  the  license  U\x  impostnl  ui)on  laundry  agents  by  the  city 
•ordinances  for  oneyi-ar,  and  took  his  n^ceipt  then^for,  which  he  present*»d  to 
Kidson  and  demanded  that  he  should  forthwith  issue  to  him  a  license  as  a 
laundry  agent,  running  from  the  11th  day  of  March,  1902,  to  the  11th  day  of 
March,  HK)3,  but  which  he  had  without  right  n^fused  to  do.  The  ai;pellant 
i  1  the  second  i>aragniph  of  his  answer  to  appc^llee's  ijetition  allegtnl  that  on 
the  1st  d«iy  of  April,  IWl,  n  license  as  a  laundry  agent  had  lieen  regularly 
issued* to  appellee  for  a  tenn  of  one  yearfi-om  that  date;  and  that  this  license 
"was  in  full  force  and  effect  on  the  11th  day  of  March,  1902,  when  he  demanded 
that^a  new  license  shtmld  be  issueil  to  him  covering  a  part  of  the  time  for 
which  he  already  held  a  license.  And  in  the  thini  jxintgraph  of  his  answer 
he  alleges  that  on  the  11th  divy  of  Febnmry,  liHi2,  at  a  regular  meeting  of  the 
<».lty  council  of  Bartlstown,  there  was  offered  and  read  an  ordinance  increas- 
ing the  license  tax  upon  laundry  agents  to  f26  per  annum,  and  which  was 
passed  to  the  next  meeting  of  the  city  council  on  the  9th  day  of  March,  1902; 
that  on  that  date  the  ordinance  was  passed  and  it  was  in  full  force  and  effect 
more  than  fifteen  days  before  the  expiration  of  appellee's  license  as  a  laun- 
<lry  agent,  which  had  theretofore  been  issued  to  him;  that  appellee  knew  of 
the  ppoposetl  pending  ordinance  and  sought  to  renew  his  license  on  the  afttt*- 
noon  of  the  day  when  it  became  effective  to  avoid  the  effect  of  this  new  or- 
•dinance  and  to  defraud  the  city  out  of  its  proper  and  legitimate  revenue; 
that^he  called  the  attention  of  the  city  council  to  the  demand  of  appellee,  and 
was  directed  by  an  order  regularly  entered  upon  the  city  records  by  the  coun- 
•cil  not  to  issue  the  license,  and  also  directed  the  city  treasurer  to  return  to 
appellee  the  $10  which  he  had  received  from  him  through  mistake;  and 
that  the  treasurer  did,  l^eforethe  institution  of  this  suit,  tender  to  appellee 
the  $10,  which  he  refused  to  accept.  Appellee  demurred  generally  to  the 
second  and  third  paragraphs  of  the  answer,  which  was  sustained,  and  de> 
fendant  declining  to  pleiul  further,  judgment  was  entered  requiring  appel- 
lant*to  issue  the  appellee  a  license  to  do  business  as  a  laundry  agent  from 
the  11th  day  of  March,  1902,  to  the  11th  d^iy  of  March,  1903,  and  to  reverse 
that  judgment  this  appeal  is  prosecuted.     Section  477  of  the  Civil  Code  de- 


FBAKE  V.  FRANK,  &0.  2443 

1^68  the  writ  of  mandamus:  ''As  an  order  of  a  court  of  competent  and  orig« 
Inal  jurisdiction,  commanding  an  executive  or  ministerial  officer  to  perform 
-an  act,  or  omit  to  do  an  act,  the  performance  or  omission  of  which  is  enjoined 
by  law,  and  is  granted  on  the  motion  of  the' party  aggrieved  or  the  Com* 
mon wealth  when  the  public  interest  is  affected. ' ' 

When  this  action  was  instituted  by  the  appellee,  on  the  28th  day  of  March, 
1002,  the  new  ordinance  increasing  the  license  fee  had  become  effective,  and 
-apx>ellant  had  been  notified  by  the  city  council,  the  governing  authority  of 
the  city,  not  to  issue  licenses  to  laundry  agents,  and  to  appellant  in  particu- 
lar, unless  he  paid  a  license  fee  of  125  in  compliance  with  the  new  ordinance. 

"The  remedy  by  mandamus  rests  upon  the  legal  rights  of  the  relator  on 
the  one  hand,  and  on  the  legal  obligations  *ind  duties  of  the  respondent  on 
the  other,  and  can  not  he  predicat-ed  solely  upon  the  equitable  rights  and 
obligations  existing  between  the  parties. 

"And  will  not  lie  to  compel  the  ix*rfornmnce  of  an  act  which  is  forbidden 
by,  or  contrary  to,  the  provisions  of  a  statut-e  or  ordinance,  or  to  compel  an 
inferior  officer  to  do  a  piirticular  thing  which  his  superior  in  authority  has 
lawfully  ordered  him  not  to  do."  {A.  &  E.  Ency.  of  Law,  volume  19,  page 
780.) 

Whatever  may  have  lieen  the  rights  of  appellee  in  the  premises  previous  to 
the  X)assage  of  the  new  ordinance  on  the  lUh  day  of  March,  1902,  if  he  had 
in  good  faith  complied  with  the  conditions  of  the  existing  ordinance,  it  Is 
-clear  that  after  the  new  ordinance  became  effective  he  could  not,  under  the 
express  language  of  the  Code,  resort  to  the  writ  of  mandamus  to  compel  ap- 
X)ellant,  a  purely  ministerial  officer,  to  issue  a  license  to  him  in  defiance  of 
the  law  of  the  city  and  the  express  orders  of  his  superiors.  At  the  date  of 
the  institution  of  this  suit  appellant  had  no  power  or  authority  to  issue  a 
license  to  appellee  without  there  had  l^een  previously  i)aid  into  the  city  treas* 
XLTj  the  sum  nameti  in  the  ordinance.  And  we  are  inclined  to  the  opinion 
that  as  appellee  at  the  date  of  his  application  for  a  new  license  already  had 
•a  license  authorizing  him  to  do  business  as  a  laundry  agent  in  the  city  to 
the  1st  of  April,  1902,  he  could  not  compel  appellant  to  issue  a  new  license 
to  him  before  the  expiration  of  the  old  one,  as  it  was  within  the  rights  of 
the  city  authorities  to  change  the  rate  and  increase  the  charge  for  licenses  of 
this  character,  and  they  could  not,  at  the  instance  of  a  party  who  was  already 
•enjoying  the  privilege,  be  compelled  to  anticipate  the  expinition  of  his  license 
and  grant  him  a  new  one  to  do  the  same  thing.     (Weeder  v.  Arnold,  5  Okla., 

The  lower  court  erred  in  sustaining  a  demurrer  to  the  second  and  third 
paragraphs  of  appellant's  answer,  and  the  judgment  is  reversed  and  cause 
remanded,  with  Instruction  to  overrule  the  demurrer  and  for  further  pro* 
^edlngs  not  inconsistent  with  this  opinion. 


FRANK  V.  FRANK,  &c. 
(Filed  May  IS,  1908— Not  to  be  reportei.) 
Burnett  &  Burnett  and  Wallace  Coulter  for  appellant. 
Harris  Ss  Marshall  for  appellees. 
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Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Extension  of  resiwnsi*  filed  April  23,  1903. 

We  areasketl  ])y  the  ap])eUant,  Katie  Frank  (Bollinger),  to  extend  the  re- 
sponse fllt*d  on   the  23rt  of  April,  1JK)3,  to  the  petition  of  appelle#  (Clara  B. 
Frank),  for  an  extension  of  the  opinion  delivered  herein  on  February  2K,  1903,- 
on  the  ground  that  ooun^k'l  for  appellee  insist  that  there  is  no  longer  a  valid 
judgment  in  favor  of  appellant  for  $2,707.1)0;  and  that  all  that  the  appellant 
is  entitled  to,  or  win  legally  collect,  is  the  unc':llecisHl  balance  of  the  pendente- 
lite  allowance,  which  was  in  arrears  at  the  dat^*  of  the  original  judgment. 
We  have  hen'tt)fore  decided  that  the  order  of  the  Jefferson  Circuit  Court, 
dated  Decemlx»r  1,  1900,  and  which  vacated  the  judgment  originally  entered 
therein  on  the  15th  of  May,  1879,  did  notaffet^t  subsequently  the  judgment  en- 
tered on  the  17th  day  of  May,  1897,  in  favor  of  appellant,  Katie  Frank  (Bol- 
linger), for  12,707.90,  with   interest  from   May  17,  1897,   and  cost;  and   that 
this  last  judgment  was  still  in  full  force  and  unaffectetl  by  the  opinions  of 
this  court.     That  there  may  be  no  mistake  as  to  what  was  decided,  this- 
addition  is  made  to  the  response  of  April  28,  1908. 


GARDNER  v.  WHITE, 

(Filed  May  18,  19aS— Not  to  be  reported. ) 

Boundary— Agreement  to  establish— Appellant  and  appellee  were  neigh- 
bors owning  adjoining  farms,  and  disagreeing  as  to  the  location  of  the  bound- 
ary line,  agreed  that  a  surveyor  should  locate  and  mark  the  line,  which 
was  done  in  the  presence  of  the  parties,  and  the  agreement  accepting  it  was- 
executed  by  both  parties  and  placed  on  the  record.  Afterwards  appellant 
objected  to  it,  and  refused  to  permit  appellee  to  place  his  fence  on  the  agreed 
line.  In  this  action  to  enforce  the  agreement.  Held — That  the  disputed 
question  as  to  the  correct  location  of  the  line  was  a  sufficient  consideration 
to  uphold  the  agreement  entered  into  by  the  parties,  and  after  the  agreement 
had  been  fully  executed  it  was  binding  upon  the  parties,  and  appellee  is- 
entitled  to  place  his  fence  on  the  agreed  line  and  take  possession  of  the  land 
up  to  that  line. 

E.  T.  Bullock  for  appellant. 

R.  T.  Tyler  for  appellee. 

Appeal  tnm\  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  tippelU^e  were  neighbors,  owning  adjoining  farms.  They 
disagreed  as  to  the  correct  location  of  the  division  line  between  their  lands. 
To  settle  the  dispute  they  agreed  upon  a  surveyor,  A.  E.  Brevard,  to  locate 
the  true  line,  which  he  undertook  to  do.  With  both  parties  present,  with 
such  title  papers  as  appear  to  have  l^een  necessai^,  he  established  and  marked 
a  division  line  between  them,  with  which  they  then  expressed  themflelves  as> 
satisfied.  Thereupon  they  reduced  to  writing  an  agreement  adopting  the 
line  so  fixed  as  the  true  division  line  between  them,  which  they  signed, 
acknowledged  and  caused  to  be  recorded  in  the  proper  county  clerk's  oflloe. 
Later  appellant  undertook  to  retract  his  action,  and  to  reject  that  of  the 
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surveyor  In  fixing  the  agreed  division  line,  and  refused  to  permit  appellee  to 
place  his  fence  thereon,  hence  this  suit. 

We  are  of  opinion  that  the  dispnted  question  as  to  the  correct  location  of 
the  line  was  a  sufficient  consideration  to  uphold  the  agreement  entered  into 
by  the  ptirties  fixing  the  line  as  a  definite  one,  and  that  after  the  agreement 
had  been  extHJUted  fully,  it  was  binding  upon  the  parties  to  it. 

Appellant's  defense  s<*ems  to  l)e  that  there  was  a  mistake  made  by  the 
surveyor  in  locating  the  line,  but  we  are  unable  to  find  that  this  is  so. 

The  judgment  of  the  circuit  court  adjudging  the  true  line  to  be  that  fixed 
by  Brevard,  and  requiring  apix'Iliint  to  remove  his  fence  and  to  suffer  appel- 
lee to  take  possession  of  the  land  in  dispute  up  to  that  line,  is  afiSrmed. 


CIXCINNATI   TOBACCO  WARKHOUSK  CO.  v.  MATTHKWS,  &c. 

(Filed  May  13,  190SJ— Not  to  be  reported.) 

Fraudulent  conveyances — Husband  and   wife — Curtesy — Homestead — Ap- 
pellant having  a  return  of  no  property  found  on  judgments  against  appellee, 
instituteil  this  action  in  tHjuity  to  set  aside  as  fraudulent  a  deed  of  convey- 
ance to  his  son  and  son  in-law  of  his  interest  as  tenant  by  curtesy  in  a  large 
tract  of  land  which  belonged  to  his  wife,  then  decea.sed,  for  the  recited  con- 
sideration of  laOO.     The  court  i*efused  to  set  aside  said  conveyance,  from 
which  this  appeal  is  prosecuted.     Held — Thi^t  as  apjx'llee  had  married  his 
wife   l)efore    the  present  statute  affecting  the  property   rights  of  married 
women,  his  right  by  curt-esy  existed,  which  was  worth  about  11,500,  and  the 
proof  shows  that   said  conveyance  was  nuide  to  those  who  were  members  of 
his  own  family,  and  was  evidently  made  with   the  intent  to  defraud  cred- 
itors.    The  appellee  should  lx»  permitted  to  set  up  his  claim  of  homestead, 
■and  the  property  sold  and  appellee  paid  |l,OuOas  the  value  of  his  homestead, 
«nd  the  overplus  applied  to  appellant^s  debts. 

J.  T.  Simon  and  Simon  &  Bailey  for  appellant. 

Berry  &  Webster  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  having  obtalnetl  judgments  In  the  Harrison  Circuit  Court  against 
appellee,  W.  N.  Matthews,  one  for  9694.50,  with  0  per  cent.  Interest  from 
November  13,  lH9o,  and  costs,  subject  to  credits  of  |60,  i^aid  May  18,  1897, 
and$64.(>5,  paid  January  jS,  M)8,  the  other  for  $200,  with  tt  per  cent.  Interest 
from  October  8,  IHVW,  and  costs,  and  having  caused  executions  to  Issue  thereon, 
which  were  returned  wholly  unsatisfied,  Instituted  this  action  In  equity  In 
the  same  court  to  set  aside  a  deed  made  by  appellee,  W.  N.  Matthews,  to  his 
son  and  son-in-law,  the  apiM*llee.s,  Geo,  C.  Matthews  and  W.  H.  Daugherty, 
whereby  he  conveyed  to  them,  for  the  recited  consideration  of  $500,  his  inter- 
est as  tenant  })y  curtesy  in  the  several  tracts  of  land  described  In  the  deed, 
aggregating  'ilK)  acres,  situattnl  in  Harrison  county. 

The  conveyance  was  attacked  u\Km  the  ground  of  fraud.  It  being  alleged 

in  the  petition  that  the  deed  was  without  consideration,  and  that  it  was 

^xecuttnl  with    the  fraudulent   intent   uiK)n    the   p:irt   of   Ijoth   grantor  and 

grantees  to  hinder,  delay  and  pr^^vent  the  former's  creditors,  and  esix»cially 


^ 
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the  Appellant,  from  collecting  their  debts  held  against  him.  The  aepantd^ 
answerg  of  appellees  deny  the  fraud  alleged,  and  upon  the  issue  thus  formed 
depositions  were  taken  by  the  parties,  and  upon  the  submission  of  the  oasfr 
judgment  was  rendered  by  the  chancellor  sustaining  the  conveyance  ftnd 
dismissing  the  petition,  and  this  court  is  now  asked  to  reverse  that  judgment 
Though  loath  to  reverse  the  chancellor  upon  a  mere  question  of  fact  in  an 
equitable  action,  this  court  has  never  refused  to  do  so  when  satisfied  that 
the  judgment  sought  to  be  reversed  is  not  sustained  by  the  evidence,  or  is 
found  to  be  against  the  weight  of  the  evidence.  The  only  question  presented 
by  the  record  in  this  case  for  our  decision  is  as  to  the  genuineness  of  the 
conveyance  attacked.  A  conv(j>yance  from  a  failing  or  insolvent  debtor  to 
one  who  sustains  to  him  a  near  relationship  of  blood  or  interest  must  neoes- 
Barily  l)e  regarded  with  suspicion,  and  especially  is  this  true  if  the  considera- 
tion appears  to  be  inadequate,  or  the  possession  and  control  of  the  property 
embraced  by  the  deed  of  conveyance  remains  with  the  debtor.  In  City  Na- 
tional Bank  v.  Gardner,  5  Ky.  Law  Kep.,  t)89,  this  court  declared  that 
"where  on  the  eve  of  insolvency  of  a  debtor  his  entire  estate  or  a  greater 
part  of  it,  is  found  in  the  name  of  his  son,  it  requires  proof  of  the  most  satis- 
factory chai^ter  to  establish  the  fairness  of  the  transaction. ' ' 

The  290  acres  of  land  described  in  the  deed  from  W.  N.  Matthews  to  his 
son  and  son-in-law  seems  to  have  been  owned  by  the  wife  of  the  former,  who 
died  June  28,  1001.  Their  marriage  took  place  long  before  the  enactment  of 
the  present  statute  fixing  the  property  rights  of  the  husband  in  the  estate  of 
his  deceased  wife,  and  consequently  the  appellant,  W.  X.  Matthews,  took 
under  the  statute  in  force  at  the  time  of  the  marriage,  and  as  there  was  Issue 
bom  alive  of  the  marriage,  he  became,  upon  the  death  of  the  wife,  owner  of 
an  interest  in  the  land  as  tenant  by  curtesy,  and  such  was  the  interest  at- 
tempted to  be  conveyed  by  the  deed  in  controversy. 

It  appears  frtmithe  evidence  that  one  S.  K.  hee,  agent  of  appellant  and  en- 
trusted with  the  collection  of  the  notes  upon  which  judgments  were  subse- 
quently rendered  against  appellee,  W.  X.  Matthews,  went  to  see  him  about 
the  notes  a  few  days  aft*»r  the  death  of  his  wife,  that  is,  about  July  1,  1901, 
and  asked  him  to  pay  them,  but  appellee  said  he  did  not  know  when  he 
could  pay  them,  and  would  fix  no  time  for  doing  so;  indeed  he  seemed  to 
be  wholly  indifferent  as  to  their  payment.  Lee,  upon  leaving,  informed 
him  that  appellant  would  probably  sue  him  on  the  notes,  and  suit  was 
brought  thereon  July  12,  lUOl. 

Lee  says  that  ajjpellee,  \V.  X.  Matthews,  informed  him  that  he  then  had 
thirty  acres  of  tobacco  growing  on  the  farm,  one-half  of  which  was  his.  It  will 
be  observed  fmm  the  reading  of  the  depijsition  of  W.  X.  Matthews  that  the 
statements  of  Lee  ai-e  undenit-d  by  him  except  as  to  thi»  qmintity  of  the 
tobicco,  Matthews  sfiying  that  he  told  Li»e  that  there  were  twenty  Instead 
of  thirty  acres  of  that  crop;  but  whatever  the  quantity,  he  refused  Lt^'s  re- 
quest to  mortgage  it  to  stK;uivapix41ant's  debt.  An  examination  of  the  deed 
will  show  that  it  l)ears  date  July  10,  liK)l,  and  was  acknowledgeil  by  the 
grantor  before  the  clerk  of  the  Harrison  County  Court  July  19,  1901.  So 
we  find  from  the  recortl  that  the  de])tor  five  days  after  l^eing  threatened  with 
suit  i)y  appellant's  agent,  and  two  days  l)efore  the  suit  was  instituted,  rid 
himst'lf  of  all  of  his  propn-ty  by  tv  conveyance  thereof  to  his  son  and  son-in- 
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law,  the  latter  then  living  with  him  on  the  land  conveyed.  In  addition  it  i» 
shown  by  the  evidence  that  the  considenition  named  in  the  deed  is  grossly 
inadequate,  for  the  interest  conveyed  is  probably  worth  $1,500,  or,  in  any 
event,  much  more  than  $600.  Besides,  there  was  no  change  of  the  possession 
or  use  of  the  land  following  the  execution  of  the  deed.  It  still  remains,  to 
all  appearances,  as  much  in  the  control  and  use  of  the  grantor  as  if  no  deed 
had  been  made. 

The  tobacco  grown  on  the  place  was  all  sold,  and  its  prtK^eeds,  except  a 
small  amount  paid  to  the  son-in-law,  Daugherty,  seems  to  have  been  appro- 
priated by  W.  N.  Matthews.  It  is  true  he  claims  to  have  paid  a  few  small 
debts,  but  from  the  personal  estate  of  his  deceased  wife,  and  the  sale  of  the 
tobacco,  to  say  nothing  of  the  proceeds  of  his  interest  in  the  land,  if  the  sale 
thereof  could  be  regarded  as  genuine,  there  api^arently  ctime  to  his  hands  a 
considerable  sum  of  money,  the  dis]xjsition  of  which  he  has  not  satisfactorily 
accountetl  for,  and  certainly  none  of  it  was  paid  on  appellant's  debt.  From 
his  rapidly  approaching  insolvency,  the  greiit  haste  with  which  the  land 
and  personal  property  of  the  appellee,  W.  X.  Matthews,  was  attempted  to  be 
disposed  of  after  he  received  notice  of  appellant's  purpose  to  sue  him,  the 
near  relationship  to  him  of  the  parties  to  whom  the  conveyance  was  made, 
his  continued  control  of  and  use  of  the  land  after  the  date  of  the  conveyance, 
and  the  gross  inadequacy  of  the  considenition  recited  in  the  deed,  we  are  of 
opinion  that  the  deed  to  his  son  and  son-in-law  was  made  with  the  fraudu- 
lent intent  on  his  part  to  hinder  and  delay  his  creditors  in  the  collection  of 
their  demands  against  him,  and  that  the  especial  purpose  thereof  was  to  pre- 
vent the  collectif)n  of  appellant's  judgment  debts  against  him. 

We  are  further  of  opinion  that  the  grantees  named  in  the  deed,  by  reason 
of  their  acquaintance  with  the  financial  condition  of  W.  N.  Matthews,  and 
of  the  circumstances  attending  the  execution  of  the  deed  of  conveyance,  must 
be  presumed  to  have  known  of  his  fraudulent  purpose  in  making  the  con- 
veyance to  them.  In  any  event  the  proof  of  fraud  furnished  by  the  record 
is  of  such  a  character  as  to  place  upon  the  transferees  the  burden  of  showing 
that  the  conveyance  was  without  knowledge  on  their  part  of  the  fraud  in- 
tende<l  by  the  tnvnsferrer,  and  this  ihey  have  faileil  to  do.  (Harrison  v.  Cal- 
vert, 23  Ky.  Law  Rep.,  890;  Warden  v.  Cohen,  23  Ky.  Law  Rep.,  1149;  Huff- 
man V.  Leslie.  23  Ky.  Law  Rep.,  1981.) 

The  appellee,  W.  N.  Mtitthews,  doi»s  not  set  up  claim  to  a  homestejid  in 
this  case,  but  as  under  section  1708,  Kentucky  Statutes,  his  right  thei-eto  is 
provided  for  Ixxiause  of  his  having  sui-x'ivetl  the  wife,  it  will  be  proper,  if  he 
so  re<iuests,  to  permit  him  to  amend  his  answer  to  the  extent  of  making 
good  his  right  to  such  homestead,  in  which  event  his  interest  in  the  land  in 
controversy  may  ])e  sold,  and  if  the  price  i-eallzetl  e.Kceeds  $1,000,  he  will  be 
entitled  to  that  sum  in  lieu  of  the  homestead,  and  only  the  excess  over  that 
sum  should  be  subjectt»d  to  the  payment  of  appellant's  debt. 

For  the  reasons  herein  indicated  the  judgment  of  the  lower  court  is  iv- 
versed  and  cause  remanded  for  further  proceidings  consistent  with  the  opin- 
ion heivin. 
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CITY  OF  MIDWAY  v.  LLOYD. 

(Filed  May  13,  1908— Not  to  be  reported.) 

Municipal  government^ — Negligence  — Instructions  — Apix^Uee  rocoveretl  a 
judgment  for  $350  damages  against  appt^llant  for  negligence  of  the  city  in 
permitting  an  obstruction  U)  remain  on  a  sidewalk  in  said  city,  viz.,  a  disc 
plow,  against  the  l^eam  of  which  appellee*  ran  one  night  and  sustained  severe 
and  painful  injuries.  On  app«*al  errors  in  instnictions  given  are  rf4ied  on 
for  a  reversal.  Held— That  it  was  prejudicial  error  to  instruct  the  jury  that 
it  was  the  duty  of  the  city  to  use  ordinary  care  to  keep  its  pavements  "safe" 
for  the  use  of  pedestrians,  as  the  duty  of  the  city  goes  no  further  than  to  use 
such  ordinary  care  to  keep  its  jiavenients  in  a  reasonably  sjife  condition  for 
use.  The  second  instruction  is  incorrcet  as  it  assumes  that  the  projecting  of 
the  plow  l)eam  over  the  iiavement  was  an  obstruction  per  se.  The  jury 
should  have  been  permitted  to  decide  the  fact  as  to  whether  the  extent  to 
which  the  plow  beam  projected  over  the  pavement,  under  all  the  circum- 
stances, did  or  did  not  leave  the  strw»t  at  the  time  and  at  the  place  of  appel- 
lee's receiving  his  injuries  reasonably  safe  for  pedestrians  using  the  street^ 
with  ordinary  care.  The  court  should  have  given  to  the  jury  an  instruction 
oflfered,  to  the  effect  that  if  they  believed  fnwn  the  evidence  that  the  sidewalk 
at  the  time  and  place  of  the  accident  complained  of  was  in  a  condition  to  be 
reasonably  safe  for  pedestrians  traveling  thereon  and  exercising  reasonable 
care,  they  ought  to  find  for  the  defendant. 

D.  L.  Thornton  for  appellant. 

D.  T.  Edwards  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  city  of  Midway,  was  sued  by  the  appellee,  James  Lloyd,  in 
the  Woodford  Circuit  Court  for  15,075  in  damages  on  account  of  a  i)er8onal 
injury  susti\ined  by  coming  in  contact  with  an  obstruction,  alleged  to  have 
been  negligently  permitted  by  the  appellant  to  Ije,  and  remain,  on  one  of  the 
public  streets  of  the  city. 

Appellant's  general  demurrer  to  the  petition  was  overruled  by  the  lower 
court  whereupon  it  filed  answer,  traversing  the  averments  of  the  i)etition, 
and  in  addition  pleaded  contributory  negligence  on  the  part  of  appellee, 
which  latter  plea  was  denie<i  by  reply.  The  trial  by  jury  re^sulted  in  a  ver- 
dict in  appellee's  favor  for  tHbO  in  damages,  and  appellant's  motion  for  a 
new  trial  having  lx*en  overruled  it  prosecut-es  this  appeal  to  reverse  the 
judgment  of  the  lower  court. 

Th(  injury  t<^  appellee  occurred  on  the  evening  of  the  Novemljer  election, 
19(»1,  about  dark.  He  and  a  companion  were  hurrying,  pt^rhaps  running:, 
along  one  of  the  strtH>t.s  of  the  town  of  Midway,  t<^  obtain  the  election  n^tums 
then  a]M)ut  to  be  announced,  when  he  ran  against  the  iron  lx?am  of  a  disc 
plow,  which  stood  in  tlie  street  near  the  curbing,  with  the  lx»am  extended 
from  twelve  to  eighteen  inches  over  and  upon  the  pavement,  therel)}'  bruis- 
ing and  injuring  his  leg  t^)  sudi  an  extent  as  to  cause  him  to  lie  confineti  to 
his  b;Ml  for  several  weeks.  At  the  jxiint  of  the  accident  stone  steps  leading^ 
from  a  building  there  locat**d  i)r()jected  into  the  pavement  two  ft^t  and 
elevi>n  inches  opixisite  the  plow  beam,  and  as  the  piivement  at  that  iwint 
was  only  a]><)ut  eight  f<vt  wide,  there  was  left  a  space  of  from  three  and  one- 
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"half  to  four  feet  between  the  Ktone  steps  and  the  end  of  the  plow  lieam  for 
the  travel  of  pedestmins.  It  further  appears  that  there  was  a  coal  oil  lamp 
on  either  side  of  the 'point  of  the  accident,  each  being  at  a  distance  of  thirty 
or  forty  feet  therefrom,  and  lx)th  of  which  were  giving  light  at  the  time  ap- 
pellee received  his  injury. 

It  appears  from  the  evidence  that  this  plow,  or  one  like  it,  had  been 
allowetl  U^  thus  project  over  the  pavement  for  several  weeks,  in  the  exact 
spot  where  it  was  located  when  appellee  receivetl  his  injury,  and  the  evidence 
conduces  to  show  that  it  constituted  an  obstruction,  the  exisk*nce  of  which 
had  continued  long  enough  for  the  officers  of  the  town  of  Midway  to  have 
been  informeil  of  its  presence,  and  if  so,  it  Wiis  their  duty  tti  have  required 
its  removial  by  the  owner.  Upon  the  other  hand,  the  officers,  or  such  of 
them  as  were  introduced  as  witnesses,  testified  that  the  plow  did  not  olwtnict 
the  street,  and  that  they  did  not  know  of  its  presence  on  the  sidewalk. 
Though  appellee's  place  of  business  was  but  a  short  distance  from  the  plow, 
and  he  doubtless  knew  in  a  genenil  way  of  its  projecting  over  the  pavement, 
he  could  hardly  be  expected  to  appreciate  the  danger  of  coming  in  contact 
with  it,  in  passing  it  under  such  circumstances  as  attended  his  haste  to  re- 
ceive  the  election  returns.  At  any  rate,  the  question  of  whether  he  was 
guilty  of  contributory  negligence  on  the  occasion  of  receiving  his  injuries, 
and  also  of  whether  the  authorities  of  the  town  of  Midway  were  guilty  of 
negligence  in  permitting,  such  an  obstruction  to  be  and  remain  upon  the 
■sidewalk,  and  the  further  tiuestion  of  whether  the  presence  of  the  obstruc- 
tion rendered  the  pavement  at  that  point  unsiife  for  travel,  were  matters 
which  the  jury  had  the  right  to  determine  from  all  the  facts  before  them, 
under  proper  instructions  from  the  court,  and  the  only  question  presented 
by  the  motion  and  grounds  for  a  new  trial,  which  we  regard  it  necessary  to 
-consider,  is  as  to  the  propriety  of  the  action  of  the  lower  court  in  the  matter 
of  giving  and  refusing  instructions. 

The  clearest  statement  of  the  doctrine  upon  which  municipal  corporations 
may  be  held  liable  for  such  injuries  as  are  here  complained  of  is  found  in 
Dillon  on  Municipal  Corporations,  section  10()6,  where  it  is  said:  "The  law 
does  not  require  a  municiptil  corporation  to  respond  in  damages  for  every 
Injury  that  may  be  received  on  a  public  street.  The  corporation  is  not  re- 
•quired  to  have  its  streets  or  sidewalks  so  constructed  as  to  secure  absolute 
immunity  from  danger  in  using  them,  nor  is  it  lx)und  to  employ  the  utmost 
■care  and  exertion  to  that  end.  It-s  duty,  generally  sttited,  is  only  to  use  due 
and  proper  care  to  see  that  its  sidewalks  are  reasonably  safe  for  persons 
exercising  ordinary  care  and  prudence. " 

Briefly  stated,  this  rule  only  nniulres  the  municipality  to  use  ordinary 
"Care  to  keep  its  stret*ts  in  such  a  condition  as  will  make  them  rea.«;onably 
safe  for  persons  traveling  over  them;  it  is  also  n^quired  of  those  using  the 
streets  that  they  shall  exeixjise  onlinary  Ciire,  U)  avoid  any  and  all  obstruc- 
tions that  may  be  encountered  by  them  upon  the  streets. 

The  following  are  the  instructions  given  by  the  lower  court  in  this  case 
over  the  objt^'tion  of  the  api)ellant : 

"No.  1.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant 
city  U)  use  ordinai^y  care  to  ktvp  its  jMivements  safe  for  the  use  of  ixnlestrians 
traveling  thereon,  and  the  jury  are  further  instructed  that  it  is  the  duty  of 
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those  using  snld  pavements  to  use  ordinary  care  to  prevent  injury  to  them- 
selves  while  using  the  same. 

**Xo.  2.  If  the  jury  believe  from  the  evidence  that  the  defendant  negli- 
gently sufTered  and  peniiitted  the  pavement  on  Gratz  street,  in  Midway,  to 
become  and  remain  obstructed  by  the  projection  of  the  iron  beam  of  a  disc 
plow  over  a  portion  of  said  pavement,  and  shall  further  believe  from  the 
evidence  that  the  plaintiff  while  using  ordinary  care  for  his  own  protection, 
oame  in  contact  with  said  iron  beam,  and  was  injured  thereby,  the  jury 
ought  to  find  for  plaintiff  in  such  damages  as  he  has  sustained  thereby,  not 
exceeding  15,075,  the  amount  claimed  in  the  petition,  and  in  fixing  such 
damages,  if  any,  they  mny  take  into  consideration  his  mentJil  and  physical 
suffering,  his  loss  of  time,  his  expense  for  medical  attention,  and  the  diminu- 
tion of  his  power  to  labor  or  earn  money,  if  any ;  and  unless  the  jury  believe 
from  the  evidence  that  the  plaintiff 'was  injured  by  and  through  the  negli- 
gence of  the  defendant,  they  ought  to  find  for  the  defendant.'* 

Other  instiiictions  were  given  which  we  think  free  of  error,  though  format 
objection  was  made  to  all  the  instructions  by  appellant  at  the  time  they 
were  given.  The  two  copied  in  the  opinion  are  the  only  ones  of  which  It 
now  seriously  complains.  The  first  of  these  instructions  is,  in  our  opinion, 
incorrect  l)ecause  it  told  the  jury  that  it  was  the  duty  of  the  appellant  to 
use  ordinary  care  to  keep  its  pavements  safe  for  the  use  of  pedestrians,  when 
its  duty  goes  no  further  than  to  use  such  care  (ordinary)  to  keep  its  pavement* 
in  a  reasonably  safe  condition  for  use. 

The  second  instruction  is  likewise  incorrect,  in  that  it  assumes  as  a  fact 
that  the  pn>jecting  of  the  plow  l)eam  over  a  iiart  of  the  pavement  was  an 
obstruction  per  se,  and  such  as  would  render  the  appellant  liable  whether 
the  extension  of  such  prt)jection  was  one  inch,  a  half  inch,  or  eighteen 
inches,  and  without  regard  to  w^hether  or  not  it  had  continued  long  enough 
to  charge  ap))ellant  with  notice  of  its  prt»s*nct».  In  other  words,  it  elim- 
inates altogether  from  the  consideration  of  the  jury  the  fact  as  to  whether 
the  extent  to  which  the  plow  beam  projected  over  the  pavement,  under  all 
the  circumstances,  did,  or  did  not,  leave  the  street  at  the  time  and  at  the 
place  of  appellee's  receiving  his  injuries  reasonably  safe  for  iKnlestrians 
using  the  street  with  ordinary  care.  It  is  not  too  much  to  say  that  api)el- 
lant  WHS  entitled  to  have  sul  niitt^'d  te<  the  jury  the  question  of  whether  the 
pavement,  notwithstanding  the  projection  over  it  of  the  plow  l)eam,  at  the 
time  and  place  of  the  injury  to  appellw,  was  in  a  reasonably  safe  condition 
for  the  ust^  of  ptHlestrlans  jMissing  theivon  with  ordinary  can*. 

This  court  has  In  reiH*ated  decisions  pa.si^ed  on  this  que.stion.  In  the  City 
of  Covington  v.  Asnion.  '24  Ky.  I^iw  Kep.,  415,  In  which  damages  were 
sought  t4)  lie  recovered  by  Asnian  of  the  city  of  Covington  for  injuries  sus- 
tained finnn  the  stepping  into  a  hole  in  the  pavement  caustHl  by  a  missing 
brick,  the  court  siiid:  "In  instruction  No.  1.  given  to  the  jury,  they  were 
told  that  if  Ji  h(^le  or  depression  existtxl  in  the  sidewalk,  with  loose  bricks 
lying  about,  and  that  appellees  Injuries  were  rt«ceived  In  consequence  of 
such  depressi<;n,  that  they  slu  uld  lind  in  he  r  favor,  if  they  l)elieve  fnmi  the 
evidence  that  the  defend/mt  knew,  or  by  the  exercise*  of  ordinarj-  care  c<iuld 
have  known,  ef  the  existenc.'  «  f  t-ueh  hole  or  depn'ssion  In  the  sidewalk  long 
enough  to  enable  them   to  have  had   it  repaired  before  the  tlate  of  appellee' & 
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alleged  injury,  if  they  also  believe  that  at  the  time  of  such  injuiy  appelleo 
was  exercising  ordinary  care  in  walking  along  the  sidewalk.  This  instruc- 
tion was  erroneous  and  prejudicial  because  it  did  not  submit  to  the  jury  for 
their  determination  whether  the  sidewalk  at  the  time  and  phvce  where  th& 
injury  occurred  was  in  a  reasonably  safe  condition  for  the  use  of  persons  of 
ordinary  care  and  prudence. ' ' 

In  the  case  of  the  City  of  Wickliffe  v.  Moring,  24  Ky.  Law  Rep. ,  419,  the 
plaintiff  recovered  damages  for  injuries  received  by  reason  of  a  fall  caused 
by  a  loose  plank  in  the  sidewalk.  The  following  instructions  given  to  the. 
jury  by  the  lower  court  were  expre.ssly  approved  by  this  court  as  containing 
the  law  on  this  subject:  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant's sidewalk,  at  the  time  and  place  at  which  plaintiff  claims  to  have 
been  hurt,  was  not  in  a  reasonably  safe  condition  and  repair  for  use  by  the 
public,  and  that  she  was  injured  by  reason  thereof,  and  that  the  defendant^ 
City  of  Wickliffe,  through  its  mayor,  councilmen,  or  street  commissioner^ 
had  knowledge  or  notice  of  such  unsafe  condition  of  the  sidewalk,  or  might 
have  had  knowledge,  or  notice  thereof,  by  the  use  of  ortlinary  diligence  on 
the  part  of  such  ofScers,  and  that  a  reasonable  length  of  time  had  elapsed  in 
which  it  could  have  repaired  said  sidewalk  after  it  received  such  knowledge^ 
or  notice,  and  before  the  injury  occurred  to  the  plaintiff,  then  the  law  is  for 
her,"  etc. 

"No.  2.  Before  the  jury  are  authorized  to  find  for  the  plaintiff  in  this  case- 
they  must  believe  from  the  evidence  not  only  that  the  sidewalk  where  she 
olaims  to  have  been  hurt  was  in  an  unsafe  and  dangerous  condition,  and 
that  she  was  thereby  injured,  but  they  must  further  believe  from  the  evi- 
dence that  the  defendant  had  notice  thereof,  and  failed  to  exercise  ordinary 
diligence  in  making  repairs.*' 

To  the  same  effect  are  the  following  additional  authorities,  all  emanatinfc 
from  this  court:  City  of  Covington  v.  Johnson,  24  Ky.  Law  Rep.,  602;  City 
of  Louisville  v.  Johnson,  24  Ky.  Law  Rep.,  685. 

Tested  by  the  foregoing  authorities,  we  are  constrained  to  hold  that  in-, 
structions  1  and  2,  given  the  jury  by  the  lower  court,  were  not  only  errone- 
ous, but  prejudicial  as  well.  We  are,  however,  unable  to  find  ixnj  error  in 
the  court's  refusal  to  give  instructions  asked  by  appellant,  except  that  in- 
struction "F,"  which  was  as  follows,  .should  have  been  given:  "If  the  jury 
believe  from  the  evidence  that  the  sidewalk  in  the  city 'of  Midway,  at  the 
time  and  place  of  the  accident  complained  of  in  the  petition,  was  in  a  con- 
dition U)  be  rea.sonably  siife  for  pedestrians  traveling  thereon,  and  exeivising 
reasonable  care,  they  ought  to  find  for  the  defendant. ' ' 

This  instruction,  we  think,  presents  an  aHjx'ct  of  the  law  applicable  to  the 
case  bearing  upon  the  defen.se  relied  on. 

We  find  no  ern)r  in  the  admission  or  rejection  of  evidence  by  the  lower 
court,  but  on  account  of  ern)r  in  the  instructions  s[)eclflcally  indicated 
herein  the  judgment  is  ivver.sed  and  cause  riMuandetl,  with  directions  to  the 
lower  court  to  set  aside  the  verdict  of  the  jurj',  the  judgment  enti'red  theivon^ 
and  to  grant  appellant  a  new  trial,  and  for  further  proceedings  consistent, 
with  the  opinion  herein. 
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GALVIX,  &c.  V.  UXION  CENTRAL  LIFE  INS.  CO. 

(Filed  May  13,  1908.) 

Insiimnc*' — Forfeiture  of  policy — Payment  of  premiiiin — On  the  Ist  of  Feb- 
runi-y,  IJKK),  S.  niiule  application  to  »n  af^nt  of  appellee  for  a  policy  for  f  1,000 
on  her  life,  payable  to  her  child.  At  the  name  time  the  a^ent  acceptAHl  the 
note  of  her  hiisltand  for  the  pivmium,  payable  four  months  after  date,  with- 
out Jiny  conditions  whatever  attached  to  same.  At  the  same  time  there  was 
deliveretl  to  the  assured  a  receipt,  denominated  a  'M)indiug  receipt,'*  and 
on  the  2M  of  Fi'bruray,  UK)0,  a  n^gular  receipt  was  executant  for  .same.  In 
Novemljer  following  S.  died,  and  the  appellet»  refused  t4)  jxiy  the  policy, 
'Claiming  that  as  the  not<»  was  not  paid  at  maturity  the  policy  was,  accord- 
ing U)  its  terms,  forfeit*»d.  In  this  action  to  recover  the  amoimt  of  said  pol- 
icy, Held— The  clau.st*  in  the  policy  providing  for  the  forfeiture  of  the  policy 
tor  nonpiiyment  of  any  premium  not-es  only  applies  to  notes  execut«i  by  the 
^assured,  and  not  to  notes  executed  by  third  persons  and  accepted  by  the  com- 
pany for  the  premium.  It  was  not  intended  that  the  a.ssured  should  become 
^uamntor  for  the  i)ayment  of  notes  so  accepted,  and  appellee  can  not  avoid 
its  liability  on  this  ground. 

W.  W.  Thum  and  Forcht  &  Field  for  appellants. 

Burnett  &  Burnett  and  Robert  Ktuusey  for  appellee. 

Api)eal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  liy  Judge  Nunn. 

On  the  1st  day  of  February,  IJKX),  Sallie  E.  Galvln  made  application  to  ap- 
pellee's agent  for  a  policy  on  her  life,  p^iyable  to  her  child,  W.  T.  Galvin. 
When  the  application  was  signed  by  her  the  agent  (Huggins)  asked  J.  W. 
Galvin  for  his  note,  the  amount  of  the  first  premium.  Mrs.  Galvln  told  him 
at  the  time  that  she  had  the  money  with  which  to  pay  it,  but  the  agent  took 
her  hus1)and's  note  for  it,  which  is  as  follows: 

"Louisville,  Ky.,  February  1,  1900. 

•'Four  months  after  date  I  promise  to  pay  to  the  order  of  C.  C.  Early,  State 

Superintendent  Union  Central  Life  Insurance  Co.,  122.07,  without  discount 

or  defal»ition,  value  received,    negotiable  and  payable  at   First  National 

Bank,  Ijouisville,  Ky.,  with  interest  at  6  per  cent,  per  annum.     For  pre- 

tnium  on  policy  in  said  company. 

(Signed)    '*J.  W.  GALVIN. '» 

At  the  time  of  the  execution  of  this  note  there  was  delivered  to  the  as8ured 
■a  receipt,  denominated  on  its  margin  ''binding  receipt." 

When  the  policy  was  delivered  the  following  receipt  was  also  delivered  to 
her: 

"Premium,  t22.07.     Union  Central  Life  Insurance  Co.,  Cincinnati,  O. 

"Kweived  f22.07,  lieing  the  first  i)remiimi  ujwn  policy  No.  2ir2,723,  issued 
upon  the  life  of  Sallie  E.  Galvin,  C(mtinuing  said  policy  in  force  to  the  30th 
day  of  January,  liH)l,  at  noon.  This  receipt  is  subject  to  the  conditions  of 
any  and  all  notes  which  have  been  given,  or  may  be  given,  for  the  amount  of 
the  siiid  premium,  or  any  part  thereof.  This  receipt  is  not  valid  unless  paid; 
■also  countersigned  and  dat^nl  the  day  of  jj^iyment  by  C.  C.  Early,  agent, 

"C.  W.  HUGGINS,  Agt. 

''Paid  at  Louisville,  Ky.,  this  2:Jd  day  of  February,  1900. 

"E.  P.  MARSHALL,  Secretary. 
CLKM  W.   MUGGINS,  Agt." 


fit^] 
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On  the  left-hand  mivrg'in  of  this  receipt  appears  the  following:  *'Agvnts 
are  not  authorized  to  grant  i)eniiits,  make  or  order  contracts  or  waive  for- 
feitures. ' ' 

The  assurwl.  Siillie  E.  Galvin,  diwl  during  the  month  of  November.  1900. 

The  appellant,  J.  W.  Galvin,  as  guardian  for  W.  T.  Galvin,  brought  this 
action  against  appellee  to  recover  the  amount  of  the  policy,  t<^)  wit,  11,000. 
The  appellee  answered,  denying  that  the  first  premium  was  ever  paid,  and 
averring  that  the  policy  lapsed,  or  was  forfeit*Hl,  by  i^ison  of  the  failure  to. 
pay  the  note,   copied  above,   at  its  maturity,    June   1,    liWO.     Issues  wera 
formed  by  the  pleadings,  a  trial  was  had,  and  when  the  evidence  was  heard 
the  court,  on  motion  of  the  appellee,  peremptorily  instmctt^i  the  jury  to  find 
for  it.     To  all  of  which  appellant  objected  and  excepted,  and  the  case  is  here> 
on  appeal. 

The  facts  in  addition  to  those  stated  are  in  substance  as  follows:  "Doctor- 
J.  W.  Galvin  failed  to  pay  the  note  at  its  maturity,  and  the  appellee  theu 
treated  the  policy  as  void  from  that  date,  but  some  time  in  the  month  of 
July,  1900,  J.  W.  Galvin  entered  the  office  of  appellee  in  Louisville,  Ky. , 
and  found  one  Rodman,  the  assistant  superintendent,  and  one  Reich,  the. 
bookkeeper,  and  called  for  his  note,  which  was  produced  and  paid,  with  In- 
terest to  that  date:  when  Early,  the  superintendent,  entered  and  ascertained 
that  the  note  had  been  paid  he  sent  Rodman  and  Reich  at  once  to  the  office- 
of  Dr.  Galvin  with  the  money,  and  offered  to  return  it.  and  asked  for  tha 
note;  Galvin  refused  to  accept  the  money  or  return  the  note.  Appellee  after-* 
wards  registered  a  letter  to  Galvin  conttiining  the  money,  and  he  refused  ta 
receive  the  letter.  Before  this  payment  of  note  by  Galvin,  and  after  it  be- 
came due,  and  the  iwlicy  forfeited,  as  claimed  by  appellee.  Dr.  Hood,  the. 
examining  physician,  had  called  on  Sallie  E.  Galvin,  at  the  instance  of  ap-v 
pellee,  as  claimed  by  appellant,  and  at  the  instance  of  appellant,  as  claimed 
by  appellee,  and  made  an  examination  of  her  with  a  view  to  the  reinstate^ 
ment  of  the  policy.  This  examination  or  certificate  was  forwarded  to  the 
company  at  its  home  office,  and  the  comptmy  refused  to  reinstate  the  policy 
and  reported  the  fact  to  Early,  its  superintendent  at  Louisville,  Ky.  If  the. 
policy  had  l)een  forfeited  by  the  nonpayment  ot  the  note  by  J.  W.  Galvin 
when  it  became  due,  then  the  company  had  the  right,  under  its  contract,  to. 
refuse  to  reinstate  the  iwlicy  unless  a  certificate  of  health  was  furnished. 

The  record  shows  that  between  the  issue  of  the  policy  and  the  last  exam- 
ination the  assured,  Sallie  E.  Galvin,  had  an  operation  performed  and  hep- 
uterus  removed,  and  this  fact  was  stated  in  the  certificate,  and  it  is  pre- 
sumed that  this  fact  caused  the  company  to  refuse  a  reinstatement  of  the 
policy,  but  it  was  shown  that  she  had  recovered  and  was  in  good  health  at 
that  time.     This  court  is  of  the  opinion  that  if  the  policy  was  forfeited  by 
the  failure  of  J.  W.  Galvin  tt)  pay  the  note  when  due,  then  the  payment  of 
it  by  him  in  July,  under  the  circumstances  stated,  did  not  have  the  effect  to 
revive  or  reinstate  the  iwllcy.    The  money  received  by  Rodman  and  Reich 
under  a  misapprehension  of  the  facts,  did  not  have  the  effect  to  bind  the. 
appellee.     The  question  arises,  was  the  policy  forfeited  by  reason  of  the  falK 
ure  of  J.  W.  Galvin  to  pay  the  note  when  due?    The  receipt  copied  contains^ 
this  provision :  "This  receipt  is  subject  to  the  conditions  of  any  and  all  notea 
which  have  been  given,  etc. ' ' 
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From  an  inspection  of  the  note  it  will  be  seen  there  is  not  a  condition  of 
Bny  kind  in  it.  The  policy  contains  this  provision:  '*The  failure  to  pay,  if 
living,  any  of  the  first  three  annual  premiums,  or  the  failure  to  pay  any 
notes  or  interest  upon  notes  given  to  the  company  for  any  premium  on  or 
before  the  days  upon  which  they  become  due,  shall  avoid  and  nullify,  etc." 

We  are  of  the  opinion  that  the  words  "pay  any  notes,  interest,  etc.,"  refer 
to  notes  executed  by  the  assured.  Certainly  the  words  can  not  be  construed 
to  refer  to  notes  executed  by  third  parties  taken  by  the  company  and  ac- 
x«pted  in  satisfaction  of  the  liabilities  of  the  assured.     The  apix?llee'«  coun- 
sel refer  to  two  cases  decided  by  this  court  which  they  claim  are  like  this  one, 
»nd  settles  this  case  in  favor  of  the  appellee.    The  cases  are  Moreland  v. 
Union  Central   Life,  104   Ky.,  129,  and  Crutchfleld  v.  Union  Central  Life, 
23   Ky.    I^iw   Ilep.,  230().     We   can    not  ;tccept  the  conclusion  of  appellee's 
counsel.     In  both   of  the  cases  referred   to  the  notes  were  executed  by  the 
assured,  and  not  by  a  third  party.     The  note  and  receipt  in  this  case  and 
the  note  and  receipt  in   the  Mon»land  case  are  identical,  except  the  note  in 
this  case  was  executed  by  a  third  i>arty.     In  the  Moreland  case  it  was  exe- 
cuted by  the  assured.     The  receipt  in  the  Moreland  case  shows  that  the  pre- 
miiun  was  paid  by  a  note;  in  this  case  the  receipt  does  not  show  that  tlie 
premium  was  paid  l)y  a  note.     It  is  not  reasonable  to  construe  this  contract 
»s  n*f erring  to  notes  executed  by  third  parties  making  the  assurwl  guaran- 
tor for  their  prompt  payment,  and  that  the  cc:mpany  will  not  }ie  derelict  in 
the  collection  of  such  notes,  and  if  it  should  be  the  forfeiture  of  theassured^s 
policy. 

In  this  case  the  company  took  the  note  of  J.  W.  Galvin  for  the  first  pre- 
mium, bearing  interest  from  its  date,  February  1,  1900,  and  on  February  33 
■delivered  the  policy  to  the  assured  and  the  i-ecelpt  herein  copied,  showing 
that  the  premium  had  been  paid,  which  appears  from  this  record  to  have 
been  i>aid  by  the  note  of  J.  W.  Galvin  which  had  been  drawing  interest,  from 
the  first  of  the  month.  This  appears  to  have  been  beneficial  to  the  comi)any. 
By  the  acceptance  of  the  note  it  made  interest  which  it  would  not  otherwisse 
have  made.  On  the  facts  as  they  appear  in  this  record  we  are  of  opinion 
that  the  court  erred  in  giving  the  peremptory  instruction.  There  are  other 
"questions  of  minor  importance  appearing  in  the  record,  but  we  consider  it 
unnecessary  to  discuss  th^m. 

For  the  reasons  stated  this  cause  is  reversed  and  remanded  to  the  lower 
«ourt  for  further  proceedings  consistent  with  this  opinion. 


iETNA  LIFE  INS.  CO.  v.  KAISER. 

(Filed  May  13,  1908.) 

Insurance— Suicide— Instructions— Appellee's  husband  held  a  policy  of  life 
Insurance  in  appellant  company,  which  contained  the  following  clause:  **If 
the  insured  shall,  within  o!ne  year  from  the  date  hereof,  commit  Buiclde, 
\9^hile  sane  or  insane,  *  *  •  this  policy  shall  be  null  and  void."  Within 
«bout  a  month  after  the  issual  of  the  policy  the  insured  died  from  the  effects 
■of  a  pistol  shot  wound  through  the  heart.  This  suit  was  brought  on  the 
Xwlicy,  and  appellant  relied  alone  upon  the  defense  of  suicide.  Appellant 
had  the  burden  of  proof,  and  introduced  evidence  showing  that  the  deceased 
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liad  come  to  his  mother's  home,  gone  to  the  room  he  had  formerly  occupied, 
partly  disrobed  himself,  called  his  sister  to  go  for  his  mother  and  tell  her  to 
<x)me  to  him.  After  his  sister  had  gone  but  a  few  feet  from  the  room  she 
heard  a  pistol  shot  and  returned,  and  found  him  lying  across  the  bed  with  a 
mortal  wound,  from  which  he  died.  It  further  prt)ved  that  the  deceased's 
undershirt  was  powder  burnt,  and  that  when  found  lying  across  the  bed  the 
revolver  was  lying  not  far  from  his  right  hand,  with  one  chaml^er  empty  and 
the  other  four  loaded.  Api)ellee  dt^'ilined  to  introduce  any  evidence  when 
appellant  asked  for  a  peremptory  instructi<m  in  its  behalf,  which  was  re- 
fustnl.  The  court  giive  an  instnictiim  to  the  effect  that  the  jury  should  find 
for  the  plaintiff  unless  they  l)elieve<l  that  the  insured  shot  himself  with  the 
purpose  of  taking  his  own  life;  but  that  if  they  belie\ed  from  the  evidence 
that  he  shot  himnelf  with  the  purpose  and  intention  of  taking  his  own  life, 
then  the  law  is  for  the  defendant,  and  they  shDuid  so  find  whether  the  in- 
sured at  the  time  he  shot  himself  was  sane  or  insane.  A  verdict  and  judg- 
ment n'sulted  for  plaintiff,  from  which  this  apjx^al  is  prosecuted.  Held — 
That  the  court  properly  refust»d  to  give  sjiid  ijeremptoi-y  instruction.  The 
rule  is  settlKl  that  where  the  circumstanct^s  are  such  as  that  they  may  well 
julmit  of  two  or  more  conclusions,  either  of  which  may  Ix'  tnu\  it  can  not 
lx»  said  that  there  is  not  a  conflict  of  evidence  within  the  proiH»r  significiince 
-of  the  t<*rm,  for  Avhile  the  e\idence  might  produce  one  conclusion  in  the 
juind  of  the  judge  as  to  the  truth  of  the  dispute  d  fact,  it  might  as  well  pro- 
<luce  another  Jind  different  one  in  the,  minds  of  the  jury,  and  the  instructions 
l?iven  fairly  submitted  the  (luestion  at  issue. 

2.  Kvidence— The  court  properly  n^l us*hI  to  permit  the  coroner,  who  was  a 
physician,  to  testify  as  to  whether,  in  his  opinion,  the  death  of  the  insurtnlwas 
self-  inOicted  or  not.  The  opinion  of  the  witness  as  to  the  manner  of  the  death 
of  the  insured  is  not  a  relevant  fact.  Expert  evidence  is  not  admissible  to  de- 
cide disputed  questions  of  fact.  A  copy  of  the  conjner's  inquest  offered  was 
not  competent  evidence,  nor  were  the  proofs  of  death  preparetl  and  presented 
to  the  company  compett»nt  as  substantive  evidence.  Had  any  person  who 
had  made  a  statement  in  «iid  pr(K)f  .Iw^n  introduced  as  a  witness  the  proofs 
might  have  been  used  to  contnidlct  him,  or  if  the  issue  had  been  raised  as 
to  whether  proper  proofs  had  been  furnishwl  the  company,  the  proofs  filed 
-would  be  competent  on  this  issue. 

Grubbs  &  Grubbs  for  appellant. 

Harris  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Api)ellee's  husband,  John  A.  Kaiser,  Jr.,  effected  an  insurance  upon  his 
life  with  appellant  in  the  sum  of  $1,000  payable  to  appellee  within  sixty  days 
-after  proof  of  death  of  the  insured.  The  policy  contained  this  provision : 
**If  the  insuretl  shall,  within  one  year  from  the  date  hereof,  commit  suicide, 
^hlle  sane  or  insane,  ♦    ♦    •  this  policy  shall  be  null  and  void." 

Within  about  a  month  after  the  Issual  of  the  policy  the  Insured  died  from 
the  effects  of  a  pistol  shot  wound  through  the  heart.  He  was  a  young  man, 
About  twenty -two  years  old,  had  been  married  about  six  weeks,  was  appar- 
ently in  good  health,  with  no  evidence  of  morbidity  or  Insanity.  He  had 
recently  lost  his  employment  as  a  laborer  in  a  printing  establishment,  but 
his  employer  had  told  him  that  he  could  return  when  he  desired.  He  was 
shown  to  be  Indebted  in  an  Inconsiderable  amount.    His  domestic  relations 
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were  shown  to  lx»  pleasant.  In  the  morning  of  the  (lay  of  his  death  he  bor- 
rowed a  revolver  from  a  friend  with  the  statement  that  he  was  going  to  cer- 
tain quarters  of  the  city  that  evening  to  make  collections.  Directly  after- 
ward he  went  to  his  mother's  home  where  he  was  in  the  habit  of  going  about 
that  hour  every  morning,  ptissed  his  sister,  and  went  to  the  nyoni  thfit  he 
had  occupied  before  his  marriage.  He  removed  a  part  of  his  clothings  called 
his  sister  to  go  for  his  mother,  and  tell  her  to  come  to  him.  After  his  sister 
had  gone  but  a  few  fi^t  from  the  room  she  heartl  the  pistol  shot,  and  upon 
Immediately  returning  found  him  lying  across  the  l)ed  with  a  mort>al  wound, 
from  which  he  die<l  within  a  few  minutes.  There  was  no  witness  to  the 
shooting. 

In  this  suit  by  appellte  upon  the  policy  appellant  relied  alone  upon  the 
defense  that  the  insured  had,  within  twelve  months  from  the  issual  of  the 
policy,  committed  suicide  while  .sane  or  insane.  The  issue  was  joined  upon 
this  defense,  and  was  the  sole  issue'  in  the  case.  Appellant  hfid  the  burden 
of  proof  in  the  case,  which  consisted  in  showing  the  foregoing  facts,  with  the 
additional  detail  that  the  deceased's  undershirt'  was  powder  burnt,  and  that 
when  found  lying  across  the  bed  tie  revolvirwas  lying  not  far  from  his- 
right  hand,  with  one  chamber  empty,  and  the  other  four  loaded. 

Appellee  declined  to  introduce  any  evidence,  when  appellant  asked  for  a 
peremptory  instruction  in  its  behalf,  which  was  refused.  The  court  gave  in 
lieu  the  following  instruction : 

*' Gentlemen  of  the  jury:  In  this  case  you  should  find  for  the  plaintiff  in 
the  sum  of  $1,000,  with  interest  from  the  4th  of  May,  1001,  unless  you  shall 
believe  from  the  evidence  that  the  assured,  John  A.  Kaiser,  Jr. ,  shot  him- 
self with  the  purpose  of  taking  his  own  life. 

"But,  if  you  shall  believe  from  the  evidence  that  he  shot  himself  with  the 
purpose  and  intention  of  taking  his  own  life,  then  the  law  is  for  the  defend- 
ant, and  you  shall  so  find,  whether  the  said  John  A.  Kaiser,  Jr.,  at  the 
time  he  shot  himself  was  sane  or  insane. '' 

The  jury  returned  a  vei-dict  for  the  plaintiff.  Appellant's  principtal  con- 
tention upon  this  appeal  is  that  upon  the  close  of  its  evidence,  which 
was  the  only  evidence  offered  in  the  case,  the  court  should  have  per- 
emptorily directed  a  verdict  for  it.  This  argument  is  based  upon  the 
idea  that  the  evidence  showed  wmclusively  that  the  death  of  the  in- 
sured was  self-inflicted,  and  that  the  attending  circumstances  with 
equal  clearness  indicated  a  suicidal  intent.  A  very  reasonable  infer- 
ence from  the  circumstances  detailed  in  evidence  is  that  the  injury  ivas 
self-inflicted,  nor  would  it  be  unreasonable  to  further  infer  that  the 
purix)se  was  self-destruction.  But  the.se  conclusions  or  inferences  rather  are 
by  no  means  necessiiry  from  the  proof  and  circumstances.  They  are  at  be^t 
but  allowtvble. 

The  rule  in  this  State  governing  the  granting  of  peremptory  instructions. 
is  that  where  there  is  any  evidence  tending  to  support  the  contrary  side,  or 
where  there  is  a  conflict  of  evidence  upon  the  issue  to  be  determined,  ^uch 
an  instruction  will  not  be  given.  As  the  evidence  in  this  case  was  wholly 
circumstantial,  It  was  clearly  within  the  province  of  the  jury  to  deduce  from 
it  such  rational  conclusions  as  might,  in  their  judgments,  be  in  harmony 
with  the  probabilities  of  the  matter.    Where  the  circumstances  are  sucb 
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that  they  may  well  admit  of  two  or  more  conclusions,  either  of  which  may 
he  true,  it  can  not  be  said  that  there  Is  not  a  conflict  of  evidence  within  the 
proi)er  sifi^nificance  of  the  term,  for  while  the  evidence  might  produce  one 
conclusion  in  the  mind  of  the  judge  as  to  the  truth  concerning  the  disputed 
fact,  it  might  as  well  produce  another  and  different  one  in  the  minds  of  the 
jury. 

Here  the  defense,  and  the  sole  defense^  was  the  affirmative  plea  that  the 
insured  had  committed  suicide.  It  was  a  plea  in  confession  and  avoidance. 
Unless  it  was  sustained  by  proof  sufficiently  preponderating  to  convince  the 
judgments  of  the  triers  of  the  fact,  appellant  must  fail.  The  jury  were  not 
required  to  believe  from  the  evidence  that  the  death  of  the  Insured  was 
caused  from  the  accident  or  from  his  negllgenc<e,  nor  were  they  required  to* 
believe  from  the  evidence  that  it  had  l)een  inflicted  by  another.  Unless  the 
evidence  was  sufficient  to  satisfy  them  that  the  death  was  suicidal,  their 
verdict  must  have  been  for  appellee,  for  It  was  not  materhil  to  her  right  of 
recovery  that  the  jury  should  have  been  able  to  determine  from  the  evidence,, 
and  satisfactorily  to  themselves  say,  what  was  the  cause  of  his  death.  The 
Insurer,  the  appellant,  agreed  to  pay  the  sum  Insured  in  the  event  of  the 
death  of  Kaiser  while  the  policy  was  in  force,  unless  within  a  year  of  Its 
date  his  death  was  caused  by  suicide.  Therefore,  when  appellee  had  shown 
the  death  of  the  insured  during  the  time  the  policy  was  in  force,  she  was 
entitled,  as  a  matter  of  law,  to  i*ecover  the  amount  of  the  policy  unless  ap- 
pellant could  show  that  it  was  not  liable  because  of  one  of  the  exceptions 
mentioned  in  the  policy  which  relieved  It  from  liability.  Its  mere  failure^ 
therefore,  to  satisfactorily  show  the  existtmce  of  the  exception  was  a  failure 
of  its  defense,  and  justifletl  appellee's  recovery.  (Jones  on  Law  of  Evidence, 
page  379,  section  177.)  In  May  on  Insurance,  section  386,  It  Is  said:  "When 
the  dead  boily  of  the  Insured  is  found  under  such  circumstances  and  with 
such  Injuries  that  the  death  may  have  resulted  from  negligence,  accident,  or 
suicide,  the  presumption  Is  against  suicide,  as  contrary  to  the  general  con- 
duct of  mankind,  a  gross  moral  turpitude,  not  to  be  presumed  in  a  sane 
man ;  and  whether  it  was  from  one  or  the  other,  if  there  is  any  evidence 
bearing  upon  the  point,  is  for  the  jury."  (Supreme  Lodge,  &c.  v.  Beck,  94 
Fed.  Rep.,  762;  Home  Benefit  Association  v.  Sargent,  143  U.  S..  697;  Phil- 
lips V.  Louisiana  Equitable  Life  Insurance  Co. ,  26  La.  A.  B. ,  404. ) 

Where  the  evidence  is  circumstantial  alone,  and- admits  of  more  than  one 
reasonable  conclusion,  it  proves  nothing.  The  court  is  of  opinion  that  the 
peremptory  Instruction  was  properly  refused,  and  that  those  given  fairly- 
submitted  the  question  at  issue. 

The  following  questions  of  evidence  are  presented  also  on  the  appeal :  The 
coroner,  who  was  a  physician,  was  intro<luced  as  a  witness,  and  after  detail- 
ing the  appearance  of  the  body  as  found  by  him,  was  asked  by  appellant 
whether,  in  his  opinion,  the  death  of  the  insured  was  self-inflicted  or  not. 
We  hold  that  the  opinion  of  the  witness  as  to  the  manner  of  the  death  of  the 
insiutnl  was  not  a  relevant  fact.  Expert  evidence  is  not  admissible  to  decide 
dispute^l  questions  of  fact,  to  establish  by  the  opinion  of  expert  witnesses 
whether  the  act  under  investigation  occurred  in  this  way  or  that.  That  waa 
the  exact  question  to  be  determined  by  the  jury  from  all  the  facts  and  clis 
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cumstanoes.  (Jones  on  Law  of  Evidence,  section  374;  Manhattan  Life  Idsl 
Co.  V.  Beard.) 

Appellant  also  offered  in  evidence  a  copy  of  the  coroner's  inquest,  which  it 
Argues  was  relevant  as  tending  to  show  the  cause  of  the  death  of  the  insured. 
The  verdict  of  the  coroner's  jury  was  that  the  deceased  came  to  his  death  by 
suicide.  We  are  of  opinion  that  this  was  clearly  incompetent,  and  was  prop- 
erly  rejected.  Another  proposition  was :  Appellant  offered  the  proofs  of  death 
made  out  by  appellee,  or  on  her  behalf,  and  submitted  to  the  company  under 
the  terms  of  the  policy  as  a  condition  precedent  to  her  right  to  claim  pay- 
ment. We  are  of  opinion  that  this  was  not  relevant  as  substantive  evidence 
as  to  the  cause  or  manner  of  the  insured's  death.  Had  any  witness  who  had 
testified  in  the  case  been  one  of  those  who  had  made  the  statement  in  the 
proofs  of  death  contrary  to  his  testimony,  it  would  have  been  relevant  for 
the  pur];x)8e  alone  of  contradicting  the  witness  and  as  affecting  his  credibil- 
ity; but  such  was  not  the  case;  or  if  the  issue  had  been  made  in  the  case 
that  the  requisite  proofs  of  death  had  not  been  submitted  as  required  by  the 
ix)licy,  then  of  course  these  documents  would  have  been  relevant.  They 
were  properly  rejected. 

Failing  to  perceive  any  error  in  the  record  the  judgment  is  aflSrmed,  with 
damages. 
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(Filed  May  14,  1903— Not  to  be  reported. ) 

Wills— Trust— Where  the  testator  devised  a  farm  to  his  son,  and  in  the  pro- 
Tision  giving  same  requests  that  his  son,  at  his  death  without  issue,  should 
give  same  to  his  sister,  the  son  could  sell  same  and  vest  the  purchaser  with 
a  perfect  title  without  requiring  the  purchaser  to  look  to  the  application  of 
the  purchase  money.     The  will  does  not  create  a  precatory  trust. 

D.  J.  White  for  appellants. 

R.  W.  Miller  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  only  question  in  this  case  is  whether  I.  Shelby  Irvine  takes  an  estate 
In  the  land  devised  to  him  by  his  father,  David  Irvine,  which  he  can  sell 
and  pass  a  good  title  thereto  to  the  purchaser,  so  that  the  purchaser  will  not 
be  bound  to  see  to  the  application  of  the  purchase  money.  In  Igo  v.  Irvine, 
24  Ky.  Law  Rep. ,  1166,  we  ha<l  under  consideration  the  construction  of  the 
same  will.  The  words  there  construed  are  as  follows:  '*I  make  it  as  a  re- 
quest of  my  children  that  if  any  of  them  should  die  without  issue,  in  so  far 
as  they  may  have  received  any  estate  from  me,  at  their  death  they  will  the 
same  to  my  surviving  children,  or  the  issue  of  those  that  may  be  dead.  I 
think  this  is  but  a  reasonable  request,  and  I  have  confidence  that  it  will  be 
complied  with  by  my  children." 

It  was  held  that  these  words  did  not  create  a  precatory  trust,  and  that  the 
children  took  nn  absolute  estate  in  the  pn)perty  devised  to  them.  The  case 
now  before  us  turns  on  a  different  provision  of  the  will,  which  is  in  these 
words:  "I  will  and  Ijequeath  to  my  son,  I  Shelby  Irvine,  305  acres  of  land 
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lying  and  being  in  Madison  county,  Kentucky,  on  the  Kichmond  and  Lez« 
ington  Turnpike  Boad,  lying  south  and  adjoining  the  sixty  four  acres  herein 
willed  to  my  daughter,  Sarah  I.  White,  and  being  all  the  land  conveyed  to 
sne  by  John  Newland,  except  sixty-four  acres  hereafter  willed  to  my  son, 
Dayid  W.  Irvine,  and  more  fully  described  in  that  bequest  to  him.  I  make 
It  as  anfeamest  request  of  my  said  son,, I.  Shelby  Irvine,  that  if  he  should  die 
without  having  issue,  that  he  give  said  S05  acres  of  land,  or  its  value,  to  my 
'daughter,  Sarah  I.  White,  if  living;  if  not,  then  to  her  children.  If  any  of 
her  children  should  be  dead  having  issue,  in  that  event  said  issue  is  to  re- 
■oeive  one  equal  share. ' ' 

It  will  be  observed  that  the  testator  makes  it  an  earnest  request  of  the 
•devisee  that  if  he  should  die  without  having  issue  he  should  give  the  806 
4bcre8  of  land,  or  its  value,  to  his  sister,  Sarah  I.  White,  if  living;  or  if 
•dead,  to  her  children.  The  language  of  the  testator  is  not  as  strong  as  that 
heretofore'construed  by  this  court  and  held  not  to  create  a  precatory  trust  in 
the  land,  because  the  request  is  that  the  devisee  give  the  land  or  its  value, 
which  recognizes  the  right  in  the  devisee  to  dispose  of  the  land  if  he  sees 
proper.  Besides,  from  an  inspection  of  the  entire  will,  it  is  evident  that  the 
testator's  leading  purpose  was  to  pl#ce  all  his  four  children  upon  equality, 
and  we  are  satisfied  that  the  request  made  of  I.  Shelby  Irvine  was  not  in- 
tended to  impose  upon  him  any  greater  restriction  as  to  selling  the  land 
than  was  Imposed  upon  the  other  children  by  the  words  of  the  will  relating 
to  them,  heretofore  construed. 

Judgment  afSrmed. 


JONES  V.  WALTER,  &c. 

(Filed  May  14,  1908.) 

Injunction-— Executions-Bankruptcy— Appellant  filed  this  action  to  enjoin 
^an  execution  issued  against  him  on  a  debt  which  he  claims  he  was  released 
from  by  a  discharge  in  bankruptcy;  that  said  claim  was  provable  in  bank- 
ruptcy, but  was  not  scheduled  in  time  for  proof  and  allowance  for  the  reason 
that  he  did  not  at  the  time  of  making  out  his  schedule  in  bankruptcy  re- 
member its  existence,  but  that  the  appellee,  the  creditor,  had  notice  or  actual 
knowledge  of  the  bankruptcy  proceeding.  A  demurrer  was  sustained  to  the 
X>etition  and  the  petition  dismissed,  from  which  this  appngil  is  prosecuted. 
HeId-~That  in  addition  to  notice  required  by  the  statute  to  be  given  cred- 
itors, section  17  of  the  act  evidently  contemplates  that  the  creditor  may  have 
•actual  knowledge  of  the  proceedings  in  bankruptcy  derived  from  other 
sources  than  either  of  the  modes  pointed  out  in  the  statute.  Actual  knowl- 
^ge  of 4 the  claim  in  time  to  have  asserted  it  in  the  bankruptcy  proceedings 
will  bar  any  proceedings  to  collect  it  after  the  discharge. 

John  O.  Winn  for  appellant. 

Lewis  Apperson  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

This  action  wag  brought  by  the  appellant,  John  W.  Jones,  against  the  ap- 
iwllees,  Edmond  Walter,  Ac,  to  enjoin  the  collection  of  an  execution  which 
had  issued  again.st  him  in  favor  of  the  appellees  upon  a  judgment  for  $819.49, 
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With  interest  from  the  17th  day  of  December,  1889,  In  the  name  of  Alberts 
Berger  &  Co. ,  of  which  firm  apx)ellee8  are  now  the  sole  surviving  partners^ 
upon  the  ground  that  he  had  on  the  —  day  of  January,  1900,  l^een  duly  ad- 
judged a  bankrupt,  and  released  from  all  debts  provable  in  bankruptcy 
existing  on  that  day,  from  which  he  could  be  discharged  and  which  included 
the  debt  of  the  defendants ;  and  that  the  discharge  had  been  granted  to  him 
by  the  district  court  of  the  United  States  for  the  District  of  Kentucky;  and 
that  his  discharge  had  never  been  revoked  or  set  aside,  but  was  still  alive 
and  in  full  force ;  that  the  debt  evidenced  by  the  judgment  was  for  merchan- 
dise sold  and  delivered  to  him  by  the  defendants  and  was  provable  In  bank- 
ruptcy; that  the  defendant's  debt  was  not  duly  scheduled  in  time  for  proof 
and  allowance  with  the  name  of  the  creditor  for  the  reason  that  he  did  not 
at  the  time  of  making  out  his  schedule  in  bankruptcy  remember  its  exist- 
ence, but  that  the  defendixnt,  Edmond  Walter  and  Alphonse  Walter,  who  are 
now  claiming  the  right  to  collect  said  judgment,  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy,  in  course  of  which  his  dis- 
charge was  granted,  and  pntys  for  a  perpetual  injunction  against  further 
proceedings  looking  to  the  collection  of  the  debt. 

The  defendants  filed  a  general  demurrer  to  plaintiff's  petition,  which  was 
sustained,  and  plaintiff  declining  to  plead  further,  his  petition  was  dis- 
missed, and  he  has  appealed.  The  sole  question  for  decision  is  the  suflBciency 
of  the  petition.  So  nuich  of  section  17  of  the  National  Bankruptcy  Act  of 
1898  as  is  Important  for  us  to  consider  in  the  determination  of  this  question 
reads  as  follows:  ''A  discharge  in  bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts  except  *  *  *  (3)  have  not  been  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of  the  creditor,  If  known  to  the  bank- 
rupt, unless  such  creditor  had  notice  or  actual  knowledge  of  the  proceedings 
in  bankruptcy." 

It  is  conceded  that  defendant's  debt  was  provable  against  the  bankrupt 
estate,  and  plaintiff  admits  that  it  was  not  scheduled  in  time  for  proof  and 
allowance,  with  the  name  of  the  creditor.     It,  therefore,  follows  that  his  dis- 
charge affords  no  protection  against  the  collection  of  defendants'  debt  unless 
they  had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy.     It 
Was  held  by  the  Federal  courts  that  under  the  bankrupt  act  of  1867  a  dis- 
charge was  a  bar,  even  though  the   creditor  owning  the  debt  was  omitted 
from  the  schedule  and  received  no  notice  of  the  proceedings,  provided  such 
omission  was  not  willful  or  fraudulent,  and  the  notice  required  by  the  stat- 
ute had  been  duly  published.     (Loveland  on  Bankruptcy,  page  624. )    But  the 
jurisdiction  of  the  creditor  under  the  present  act  depends  not  on  the  petition 
and  adjudication,  but  on  the  fiu;tR  either  that  the  debt  was  duly  scheduled  in 
time  for  proof  and  allowance,  or  if  not,  that  the  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy.    There  is  evidently  a  difference 
between  the  words  ** notice"  and  "actual  knowledge"  of  the  proceedings  in* 
bankruptcy,  as  used  in  the  statute.     Section  58  of  the  act  provides  that  cred- 
itors shall  have  at  least  ten  (Uiys'  notice  by  mall  to  their  addresses  «vs  they 
appear  in  the  list  of  the  creditors  of  the  bankrupt,  or  as  afterwards  filed  with 
the  paper  in  the  case  by  the  creditors,  unless  they  have  waived  notice  of  any 
Hght  of  all  examinations  of  the  bankrupt;  all  hearings  upon  application  for 
the  confirmation  of  compositions  or  discharge  of  bankruptcy ;  all  meetings. 
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'^I  creditors;  all  proposed  sales  of  property,  or  declarations  and  time  of  divl* 
'dends;  the  Uling  of  final  accounts  with  the  trustee,  etc.    The  notice  contem« 

.  plated  by  this  statute  is  evidently  a  written  notice  by  mail.    Note  B  pro- 
vides that  notice  to  creditors  to  the  first  meeting  shall  be  published  at  least 

-once,  and  may  be  published  such  number  of  additional  times  as  the  court 
may  direct ;  that  all  notices  shall  be  given  by  the  referee  unless  otherwise 

•ordered.  The  notice  contemplated  by  this  section  of  the  statute  is  a  written 
or  printed  notice  to  the  creditors.  But  section  17  evidently  contemplates 
that  the  creditor  may  have  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy derived  from  other  sources  than  either  of  the  modes  pointed  out  in 
the  statutes.  If  it  be  clearly  shown  that  the  creditor  has  actual  knowledge 
of  the  application  for  a  discharge  in  bankruptcy  by  the  debtor  and  the  pend- 
ency of  the  procee<ling»  in  time  t-o  have  asserted  his  claim  in  the  proceed- 
ings, no  difference  how  this  knowledge  may  be  acquired,  it  would  be  an 
effectual  bar  to  the  assertion  of  his  claim  against  the  Ijankriipt  after  dis- 
charge.  Plaintiff's  allegation  on  this  point  is  in  the  language  of  the  statute 
and  upon  demurrer  must  he  taken  as  true,  and,  in  our  opinion,  is  su£Qclent 
to  support  a  cause  of  taction.  The  chancellor,  therefore,  erred  in  susUiinlng 
the  demurrer  thereto. 
For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 

"proceedings  consistent  with  this  opin  on. 


THOMPSON,  &c.  V.  MELTON  &  CO. 
(Filed  May  14,  1908— Not  to  be  reportetl.) 

1.  Damages — Breach  of  contract — Instructions — Appellants,  through  S., 
their  agent,  bought  of  appelU*e  about  fifty  or  sixty  hogsheads  of  filler  strips 
tobacco  at  the  price  of  41^  cents  per  pound,  which  was  guaranteed  to  be 
sound  and  prized  in  '*good  English  order.'"  Afterwards  api)el]ants  trans- 
ferred this  contract  to  C. ,  and  an  addition  was  matle  to  the  contract,  to  the 
effect  that  appellees  guarantet»d  the  weights  of  the  tol)acc()  sold  to  appellants 
now  sold  to  C.  P'orty  hogsheads  of  the  tobacco  contracted  for  were  delivered 
to  C,  who  shipped  it  to  Liverpool,  England,  where  it  was  inspected  and 
-claimed  not  to  be  sound  or  prized  in  "good  English  condition,"  and  C.  was 
comixjlled  to  sell  it  at  a  loss  of  |74S,oO,  to  recover  which  this  acti(m  was 
brought  and  a  judgment  resulted  for  defendant,  from  which  this  appeal  is 
prosecuted.  The  defendant  denied  that  the  tobacco  was  unsound,  or  not 
prized  in  good  English  condition ;  also  that  S. ,  as  the  agent  of  appellants, 
had  superintende<l  the  prizing  of  same,  and  C.  had  an  opportunity  to  insx)ect 
same,  and  approved  it.  I.ssiie  was  joined  on  this  defense  and  appellants 
•contend  that  appellees,  by  their  agreement  of  transfer  of  the  purchase  to  C, 
made  a  new  contract,  and  were  not  bound  by  the  acts  of  S. ,  as  agent  of  ap- 
I)ellants.  Held— That  there  was  no  new  contract  made  which  changed  ap- 
pellee's duty  as  to  the  condition  of  the  tobacco  prized,  and  the  proof  showing 
that  the  greater  part  of  the  tobacco  was  prized  under  the  supervision  and 
Inspection  of  S. ,  l)efore  the  transfer  of  the  contract,  the  jury  were  authorized 
under  proper  instructions  to  find  the  verdict  rendered. 

2.  Evidence — C.  can  not  complain  that  he  was  surprised  at  the  testimony 
that  appellants  had  authorized  S.  to  aot  for  and  represent  him  in  looking 
-after  the  tol>acco,  as  he  was  apprised  by  the  answer  that  the   tobacco  was 
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prized  for  shipment  under  direction'^of  appellants,  their  authorized  [agents;, 
and  employes,  and  the  reply  denied  this  allegation. 

R.  H.  Cunningham  for  appellants. 

S.  W.  Dixon  and  A.  O.  Stanley  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  6th  of  June,  1000,  the  appellants,  James  P.  Thompson  &  Co. ,  bought- 
of  appellees,  T.  J.  Melton  &  Co. ,  through  their  agent,  G.  G.  Slaughter,  flfty^ 
or  sixty  hogsheads  of  ''filler  strips"  tobacco,  by  written  contract,  which 
reads  as  follows:  *'We  have  this'day  sold  [to  J.  P.  Thompson  &  Co.  our  en- 
tire lot  of  trash  strips  or  'filler  strips, 'f^ty  or  sixty  hogsheads,  for  whlch- 
we  agree  to  take  4^  cents,  F.  O.  B.^at  Robards  or  Corydon,  at  Thompsonr 
&  Co.  's  option  which  place.  We  bind  ourselves  to  prize  these  strips  inr 
*good  English  order,'  and  guarantee  them. sound,  and  we  agree  to  not  ship- 
any  before  the  Ist  day  of  July  without  the  consent  of  Thompson  &  Co. '  * 

On  the  12th  day  of  July,  1000,  Thompson  &  Co.  transferred  and  assigned 
the  benefit  of  this  purchase  to  the  appellants,  Clark  &  Clark,  and  at  the* 
tame  time  the  appellee  added  to  the  original  contract  these  words:  "In  addi- 
tion to  the  above  contract,  we  agree  and  bind  ourselves  to  guarantee  weights- 
of  all  the  filler  strips  sold  to  Thompson  &  Co.,  and  now  sold  to  Clark  St 
Clark." 

Pursuant  to  this  contract  appellees  delivered  to  Clark  &  Clark  forty  hogs- 
heads of  tobacco  contracted  format  Robards,  which  weighed  40,000  pounds,  and 
for  which  appellants  paid  the  contract  price  of  4K  cents  per  i>ound.  In  du» 
time  all  of  the  tobacco  was  shipped|by  Clark  &  Clark  to  their  factors  in  Liv- 
erixx)l,  Eng.,  for  sale,  and  it  is  alleged  that  upon  receipt  and  inspection  of  the- 
tobacco  at  Liverpool,  on  October  1, 1900,  that  it  was  not  prized  in  "good  Eng- 
lish order,"  but,  on  the  contrary,  was  moist,  damp  and  mouldy;  and  that, 
in  consequence  of  the  tobacco  being  improperly  prized  appellants  were  com- 
pelled to  sell  it  at  a  loss  of  1748. 60.  They  thereupon  instituted  this  suit  ta 
recover  damages  for  the  breach  of  the  written  contract  of  guaranty.  Appel- 
lees, in  their  answer,  deny  that  the  tobacco  was  not  prized  in  "good  English 
order, "  as  required  by  their  contract;  and  further  allege  that  the  tobacco 
was  prized  and  prepared  for  shipment  under  the  direction  and  supervision  of 
Thompson  &  Co.,  their  agents  and  employes;  and  that  Clark  &  Clark,  after 
their  purchase  from  Thompson  &  Co. ,  and  before  the  shipment  of  the  to- 
bacco, inspected  it  and  approved  of  its  condition,  and  the  Ixilanoe  of  the 
tobacco  which  had  not  alrejidy  been  prized  was  prized  under  the  direction  of 
Clark  &  Clark;  and  that  if  the  tobacco  was  not  prized  in  good  English 
order,  as  required  by  their  contnict,  Thompson  &  Co.  and  Clark  &  Clark 
were  responsible  therefor,  as  it  was  prized  at  the  time  and  in  obedience  to 
their  express  direction.  Appellants,  in  their  i^eply,  deny  that  the  tobaooo- 
was  inspected  by  Thompson  &  Co. ,  their  agents  or  employes,  and  that  after 
such  inspection  it  was  prized  for  shipment  under  the  direction  of  Thompson 
&  Co.,  their  agents  or  employes;  and  they  further  deny  that  Clark  &  Clark, 
had  any  opportunity  to  inspect  the  tobacco  or  know  its  condition  previous 
to  its  shipment,  or  that  it  was  prized  under  their  dii-ection,  or  that  of  thelP" 
agents  or  employes.     A  jury  trial  resulted  in  a  verdict  for  the  defendant*. 
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and  plaintiffs  have  appealed.  The  first  and  main  ground  relied  on  for  a  re- 
versal is  that  the  court  erred  in  the  third  instruction  given  to  the  jury.  The 
instructions  are  as  follows : 

'*l8t.  It  was  the  duty  of  the  defendants,  T.  J.  Melton  &  Co.,  to  prize  the 
tobacco  in  question  in  'good  English  order,'  and  sound,  and  if  you  believe 
from  the  evidence  they  so  prized  said  tobacco,  you  will  find  for  the  defend- 
ants, Melton  &  Co.  But  if  you  believe  from  the  evidence  that  said  Melton 
&  Co.  failed  to  prize  said  tobacco  in  good  English  order,  and  sound,  and  the 
plaintiffs,  Clark  &  Clark,  suffered  a  loss  by  reason  of  such  failure,  you  will 
find  for  said  plaintiffs  such  amount  in  damages  as  will  reasonably  compen- 
sate them  for  their  said  loss,  not  to  exceed,  however,  the  sum  of  $748.60. 

**dd.  If  you  find  for  the  plaintiffs,  the  criterion  of  their  recovery  will  be 
the  difference  in  value,  at  KobardSf  or  the  tobacco  as  it  was  in  fact  prized 
and  the  value  of  such  tobacco  at  Kobards  if  it  had  been  prized  in  *good  Eng- 
lish order, '  and  sound.  But  if  at  the  time  of  making  the  contract  in  ques- 
tion it  was  agreed,  or  contemplated,  between  Gus  Slaughter,  the  agent  of 
Thompson  &  Son.,  and  the  defendants,  that  said  tobacco  should  be  shipped 
to  the  English  market,  and  it  was  to  be  put  up  and  prized  for  that  purpose, 
then  the  criterion  of  recovery  will  be  the  difference  in  the  values  aforesaid 
in  the  English  market  instead  of  at  Robards. 

''8d.  If  you  believe  from  the  evidence  that  Gus  Slaughter  was  authorized 
by  the  said  Thom];)son  &  Co.  to  represent  or  act  for  them  in  looking  after 
the  prizing  of  the  tobacco  in  question,  and  that  said  Melton  &  Co.  prized 
said  tobacco,  or  any  portion  of  saiue,  in  such  condition  or  order  as  was 
directed,  or  approved  by  the  said  Slaughter,  or  by  the  plaintiff,  Clark  & 
Clark,  after  their  purchase  from  Thompson  &  Co. ,  then  as  to  such  of  said 
tobacco  so  prized  you  can  allow  the  plaintiffs  no  damages,  even  though  such 
tobacco  was  not  prized  in  'good  English  order,'  and  sound." 

It  is  insisted  that  the  third  instruction  is  erroneous  for  the  reason  that 
Clark  &  Clark  were  not  bound  by  any  direction  or  instruction  which  Slaugh- 
ter may  have  given  to  the  appellees  as  to  the  prizing  of  the  tobticoo  prior  to 
the  a8.*<ignment  of  Thompson  &  Co.  's  contract  to  them  on  the  12th  of  July, 
1900.  The  allege<l  ))asis  for  this  contention  is  that  appellees  consented  to  the 
transfer  of  the  contmct  from  Thompson  &  Co.  to  Clark  &  Clark,  and  by  the 
addition  made  by  them  to  the  contract  guaranteeing  the  weights  of  the  strips 
that  they  had  at  that  time  made  a  new  contract,  in  which  they  expressly 
warnint*»d  that  the  tolwcco  had  lx»en  prized  in  "good  Engli.sh  ortier, "  and 
that  they  were,  therefore,  lx)und  on  this  warranty  without  n»gard  to  any 
previous  direction  or  inspt^ctions  with  reference  thei*eto  by  Thompson  &  Co. 

The  tt»stiniony  conduci»s  to  show  that  at  the  date  of  the  original  contract 
with  Slaughter  seven  or  eight  hogshc^ads  of  the  tol>acoo  had  already  been 
prized,  and  that  at  that  time  appellees  showed  him  the  l)ulk  of  the  tolwicco, 
and  reprt\senteil  to  him  that  they  thought  it  was  too  damp  to  prize,  but  that 
he  diivcted  them  to  lay  aside  the  top  and  sides  of  the  ])ulk  and  ^lo  ahead  and 
prize  the  dry  tobacco  fnjm  the  middle;  and  that  al)out  twenty-flve  hogsheads 
of  the  tobacco  were  prized  in  thi^^  condition  under  his  directum  Ix'fore  the 
transfer  of  the  l)eneflt  of  the  contract  of  Clark  &  Clark;  that  J.  W.  Clark,  a 
memlKiT  of  the  firm  of  Clark  &  Clark,  came  to  their  warehouse  with  Slaugh- 
ter while  they  were  prizing   the  tobacco  and   had  three  hogsheads  under 
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sorew;  that  Clark  examined  the  tobacco  that  was  being  prizeil  and  made  no 
complaint.  There  was  a  good  deal  of  conflict  in  the  testimony  as  to  what 
was  meant  by  the  words  "in  good  English  order."  The  testimony  for  the 
appellant  was  to  the  effect  that  this  meant  that  the  tobacco  contained  from 
10  to  12  -per  cent;,  of  water,  while  the  witnesses  for  appellee  testified  that  it 
meant  that  the  tobacco  contained  not  more  than  16  per  cent,  of  water.  There 
is  no  pret-ejise  that  any  additional  consideration  pas.sed  to  appellees  from 
Clark  &  Chvrk  at  the  time  they  succeeded  to  the  contract  of  Thompson  &  Co. , 
or  that  any  change  was  made  in  the  weight  of  the  hogsheads,  or  that  there 
was  any  complaint  growing  out  of  this  addition.  We  are,  therefore,  of  the 
opinion  that  the  addition  of  these  words  did  not  materially  change  the  writ- 
ten contract  of  sale  previously  entered  into  l)etween  Thompson  &  Co.  and 
appellees;  and  that  they  were  bound  by  any  directions  as  to  the  prizing  of 
the  tobacco  which  had  been  previously  made  by  Thomps<.)n  &  Co. ,  or  their 
authorized  agent,  to  the  extent  that  the  tol)««co  was  already  prized  and  in 
hogsheads.  It  follows,  therefoi-e,  that  the  court  did  not  err  in  admitting 
testimony  as  to  the  directions  given  l)y  Slaughter  to  appellees  as  to  the  time 
and  manner  of  prizing  the  tobticco,  and  in  submitting  the  question  to  the 
jury  in  the  third  instruction. 

Api)ellants  also  insist  that  they  are  entitled  to  a  reversal  of  the  judgment 
on  the  ground  that  they  were  surprised  by  the  admission  of  testimony  that 
Thompson  had  aurthorlzed  Slanght*"rtoact  for  and  I'epresent  him  in  kx>king 
after  the  tobacco,  and  give  directions  as  to  the  condition  in  which  it  should 
be  prized;  that  liefore  the  trial  they  had  been  advised  that  Slaiight'er  had 
no  authority  to  give  any  directions  In  this  matter,  and  that  appellees  had 
never  claimed  that  he  had  such  right;  and  that  consequently  they  had  failed 
to  have  Thompson  pK\sent  as  a  witness,  or  take  his  deposition.  As  the  an- 
swer of  ai)pellees  expressly  alleged  that  the  tobacco  was  prized  and  prepared 
for  shipment  under  the  direction  of  Thompson  &  Co. ,  their  authorized 
agents  and  employes,  and  this  averment  was  exprt^ssly  deniinl  in  the  reply, 
it  is  liartl  to  see  how  plaintiffs  were  surprised  by  the  Introduction  of  testi- 
mony to  prove  the  express  allegation.  Appellant  also  contends  that  the  ver- 
dict is  jMiIpably  agtiinst  the  weight  of  evidence.  It  Is  true  that  several 
witnesses  In  Liverpool  testify  that,  the  hogshe»uls  of  tobacco  were  not  prized 
in  "good  Kngllsh  oiiler;'  but  it  is  also  true  that  several  witne.sses  for  the 
defendant,  who  claim  to  have  had  exixrlence  and  to  know  what  was  meant 
by  the  words  "good  Kngllsh  order,"  proved  tliat  It  was  prize<l  in  that  con- 
dition.    In  this  conflict  of  testlmt)ny  the  question  was  for  the  jury. 

The  first  Instruction  treattnl  the  contract  as  an  express  guaranty,  and  au- 
thorized a  recovery  if  there  had  been  a  breach  of  its  covenants  by  appellant, 
and  it  is,  therefore,  unnecesstiry  for  us  to  follow  counsel  in  their  Itemed. 
discussion  as  to  the  respective  rights  of  the  vendor  and  vendee  where  a  breach 
of  warranty  was  relied  on  In  an  action  for  damages. 

It  seems  to  us  that  there  has  been  a  fair  trial  of  this  controversy  under 
proper  Instructions,  and  that  there  is  no  ground  for  disturbing  the  verdict 
of  the  jury  and  the  judgnu'nt  rendered  pursuant  thereto. 


WHITNEY  V.  WHITNEY.  2465 

WHITNEY  V.  WHITNEY. 

(Filed  May  14,  1908.) 

Dissolution  of  pftrtnership— Sale  of  expirations  of  insurance — Appellant 
and  appellee  were  for  many  years  partners,  conducting  an  insurance  agency. 
Upon  a  dissolution  of  the  partnership  a  suit  for  settlement  of  accounts  was 
:fi.led,  and  by  agreement  a  special  commissioner  was  appointed  to  take  charge 
of  the  partnership  effects,  including  books  and  accounts,  and  make  a  settle- 
ment. On  motion  of  appellee  the  court  ordered  the  special  commissioner  to 
sell  the  ofSce,  daily  reports,  expirations  and  records  as  assets  of  the  firm, 
from  which  this  appeal  is  prosecuted.  Held— That  the  list  of  expirations  is 
not  an  asset  of  the  firm  which  is  cajialjle  of  s«ile.  This  is  not  a  sale  of  the 
good  will  of  the  firm,  but  the  siile  merely  of  the  information  shown  by  the 
books.  The  court  could  not  prevent  any  memlx»r  fnmi  soliciting  business 
from  their  former  patrons.  The  business  agency,  as  a  whole,  including  the 
good  will  of  the  firm,  lensehold  of  the  office,  furniture  nnd  lxH)ks  and  along 
with  it  the  information  sought  to  1^  sold  in  the  order  complained  of,  could 
lye  sold  as  a  whole. 

Byrne  &  liead  for  appellant. 

B.  F.  Graziani  for  app<>llee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

John  Whitney  and  H.  A.  Whitney,  as  partners,  for  many  years  conducted 
an  insurance  agency  under  the  firm  name  of  John  Whitney  &  Co.,  in  Cov- 
ington, Ivy.  For  reasons  .^yitisfaetory  to  themselves  they  dissolved  the  jmrt- 
ner.«<hip,  and  each  institutiKl  an  action  in  the  Kenton  Circuit  Court  against 
the  other  for  a  settlement  of  the  partnership  affairs.  Subsequently  these 
two  actions  were  consolidated,  and  ])y  agreement  an  ortier  was  entered 
whereby  George  M.  Keifer  was  appointed  six'cial  commissioner  in  the  con- 
solidated actions,  with  the  following  powers  and  diivctions  concerning  the 
piirtnership  assets:  "The  said  sjxH'ial  commis.'«ioner  will  forthwith  tiike  pos- 
session of  the  office,  furniture  and  fixtures  of  the  firm  of  John  Whitney  & 
Co,  He  will  take  jwssession  of  the  office  of  said  firm  and  retain  possession 
of  said  office  until  further  orders.  He  will  take  povssession  of  the  horse, 
buggy  and  harness  belonging  to  said  firm,  and  will  sell  said  horse,  buggy 
and  harness  at  private  or  public  sjile,  for  wish  or  on  credit,  as  may  seem  best 
to  him.  He  will  take  possession  of  all  the  lK)oks,  accounts  and  papers  of 
said  firm,  and  will  allow  the  parties  hereto  to  inspect  sfiid  l)ooks  at  reason- 
able times  and  at  his  convenience.  He  will  take  and  retain  possession  of  all 
other  properties  and  assets  of  said  firm.  The  siiid  firm  has  funds  on  de- 
posit at  the  Farmers  and  Tniders  National  Bank,  and  at  the  Citizens  Na- 
tional Bank,  Covington,  Ky.  The  said  commissioner  will  take  posses.sion 
of  these  funds,  and  the  said  banks  will  pay  s<ime  to  him,  and  this  order 
shall  be  their  warrant  for  so  doing.  Said  commissioner  will  procet^d  to  col- 
lect all  debts  and  accounts  due  and  become  due  to  said  firm.  These  causes 
are  now  referred  to  said  special  commissioner.  He  will  ascert*iin  and  report 
the  assets  and  liabilities  of  the  firm ;  the  state  of  the  accounts  of  said  firm 
and  each  of  the  members  thereof,  and  the  amount  due  to  each  meml)er  of 
said  firm  from  the  net  as.sets  of  said  firm.     He  will  fully  settle  all  accounts 
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and  affairs  of  the  partnership.  This  order  and  each,  and  every  particular  of 
the  same,  is  agreed  to  by  the  parties,  and  is  entered  with  their  consent  and 
on  their  motion. ' ' 

After  the  entry  of  this  order  George  M.  Keifer  executed  bond  as  special 
commissioner,  and  took  possession  of  the  partnership  assets  of  the  firm  of 
John  Whitney  &  Co.  On  the  dOth  day  of  March,  1900,  the  following  motion 
was  made:  *'Now  comes  the  plaintiff,  H.  A.  Whitney,  and  the  defendant  in 
suit  No.  5,965,  of  John  Whitney,  and  moves  the  court  for  an  immediate  cider 
of  sale  of  the  olBce,  daily  reports,  expirations  and  records  of  same  of  John 
Whitney  &  Co. " 

This  motion  having  been  submitted  to  the  court  on  the  14th  day  of  April, 
1902,  the  following  judgment  was  rendered:  ''The  office  expirations  of  the 
firm  of  John  Whitney  &  Go.  constitute  an  asset  of  the  firm;  John  Whitnejr 
and  H.  A.  Whitney  have  an  equal  interest  therein.  A  motion  for  an  order 
of  sale  of  these  expirations  is  sustained,  and  the  order  of  sale  thereof  will  be 
entered." 

In  pursuance  of  this  judgment,  on  the  18th  day  of  April,  1902,  the  ofiioe 
expirations  of  the  firm  of  John  Whitney  &  Go.  were  ordered  to  be  sold  hj 
the  speicial  commissioner,  at  public  sale,  upon  the  terms  and  conditions  set 
forth  in  the  order;  to  all  of  which  John  Whitney  excepted  and  prayed  an  ap- 
peal. The  office  expirations,  directed  to  be  sold  by  the  special  commissioner, 
are  no  more  or  less  than  a  list  of  the  names  of  the  customers  of  the  fimi  of 
John  Whitney  &  Co.  who  have  insured  property  through  the  agency  of  the 
firm,  with  the  date  of  expiration  of  the  iwlicy  of  each  customer.  It  is  not 
pretended  that  the  firm,  or  any  member  thereof,  has  any  beneficial  interests 
or  property  right,  in  the  contract's  of  insurance  held  by  these  customers. 
They  have  no  control  over  the  policies,  nor  any  right  to  demand  that  they 
shall  be  renewed  at  the  date  of  their  expiration ;  nor  have  they  any  power  or 
authority  to  demand  that  the  insurance  comi)any  issuing  the  policies  shall 
renew  them  at  the  date  of  expiration.  These  expirations,  then,  which  tht^ 
order  of  the  court  seeks  to  sell,  amount  to  no  more  than  infonuation  Ois  to 
what  the  firm  has  done  in  the  past ;  the  court  can  neither  guarantee  nor  con- 
vey any  right  with  regai^d  to  it;  it  Ciin  neither  require  the  patrons  to  renew 
their  policies  nor  the  insurance  comjianies  to  accept  the  business,  should 
the  patrons  desire  to  renew.  All  thtit  the  purchaser  of  this  list  of  nauifs 
and  dates  could  possibly  secure  would  be  the  opportunity  to  solicit  business 
from  the  old  customers  of  the  dissolved  firm. 

We  do  not  think  that  this  list  of  names  and  dates  amounts  to  an  asst»t  of 
the  firm  which  is  ciipable  of  siile.  The  court  could  not  prevent  either  mem- 
ber of  the  firm  from  soliciting  business  from  their  fonner  pati\>us.  It  s*vm> 
to  us  that  the  members  of  the  dissolved  firm  have  equal  right  to  possession 
of  the  list  of  expirations,  as  well  as  equal  right  and  opportunity  to  solicii 
the  pMti*onage  of  their  former  customers.  This  is  not  the  sale  of  the  ^mA 
will  of  the  firm,  but  the  siile,  merely,  of  the  information  shown  by  the  Ixjok?. 
We  have  been  cited  to  no  case  which  upholds  the  principle  that  the  list  of 
names  of  a  flrm's  custDUiers  may,  upon  dissolution,  lje  sold  as  an  asset.  Wf 
have  no  doul)t  that  the  Iju^iness  agency,  as  a  whole,  including  the  good  will 
of  the  firm,  leasehold  of  the  office,  furniture  and  books,  and  along  with  it 
the  information  s(3ught  to  be  sold  in  the  order  complained  of,  constitutes  an 


EDMONDS  v.  HUGHES.  2467 

asset  which  may  be  sold  and  conveyed  to  a  xmrohaser  by  the  court;  but  to 
detach  the  list  of  names  of  the  Arm's  customers,  with  the  dates  of  expiratlou 
of  their  respective  policies,  and  sell  it  separately,  would  be  the  doing  of  i^ 
vain  and  useless  thing. 
Wherefore,  the  judgment  is  reversed. 


EDMONDS  V.  HUGHES. 

(FiledMay  14,  1903.) 

Breach  of  contract  of  marriage— Appellant  brought  this  action  to  reoover- 
damages  for  breach  of  promise  of  marriage.  In  defense  appellee  pleaded 
that  he  made  the  promise  of  marriage  on  condition  that  appellant  would 
then  and  there  have  illicit  intercourse  with  him ;  that  at  the  time  he  mads 
the  promise  he  believed  appellant  to  be  a  virtuous  woman,  but  that  since  h& 
had  discovered  that  she  was  immoral  and  unchaste.  He  further  stated  that^ 
at  the  time  he  promised  to  marry  her  she  was  a  woman  in  full  possession  of* 
the  power  of  procreation  and  was  able  to  bear  children ;  that  thereafter  sh^ 
voluntarily  submitted  to  and  permitted  an  unnecessary  operation  to  be  per^ 
formed  on  her  body  by  which  she  was  rendered  unable  to  procreate  or  bear^ 
children,  and  will  forever  remain  so.  Held— That  each  of  said  defenses  con-. 
Btitute  a  valid  defense  to  the  action,  and  a  judgment  in  favor  of  defendant;, 
will  not  be  disturbed. 

Perkins  &  Trimble  for  appellants. 

S.  Walton  Forgy  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Flora  Edmonds,  instituted  this  action  in  the  Todd  Circuit. 
Court  to  recover  damages  of  the  appellee  for  a  breach  of  his  contract  to. 
marry  her.    The  facts  stated  in  the  petition  constitute  a  valid  cause  of  action. 

Appellee,  in  his  answer,  admits  his  promise  to  marry  appellant,  as  alleged 
in  the  i)etition,  but  pleads  as  a  defense,  first,  that  the  considerntion    for  the- 
contract  was  the  agreement  by  appellant  to  then  and  there  have  illicit  inter- 
course with  him,  and  Uiat  his  promise  was  made  wpon  no  other  consldera-. 
tion;  second,  that  at  the  time  the  promise  was  made  by  him  he  Ijelieved   the 
appellant  to  be  a  virtuous  woman ;  that  he  did  not  at  that  time,  or  prior 
thereto,  know  that  she  was,  or  had  been,  an  immoral  or  unchaste  woman, 
or  that  she  had  been  guilty  of  lewd  or  lascivious  conduct  with  other  men, 
but  since  his  promise  he  htis  learned,  and  now  charges  it  to  be  true,  that-  she 
was,  prior  thereto,  then  and  now,  unchaste,  and  that  she  has  been  guilty  of 
adulU'ry  with  other  men;  third,  that  at  the  time  he  promised  to  marry  her 
she  was  a  woman   In  full  possession  of  the  power  of  prcxreation,  and  was 
able  to  bear  children;  that  after  the  promise  was  made  she  voluntarily  sub- 
mitted to  and  permitted  an   unnecessary  surgical  oiJeratiun  to  be  T)erformed 
upon  her  body,  by  which   she  wa.s  rendered  unable  to  procreate  or  bear  chil- 
dren, and  will  forever  remain  so.     Without  examining  the  pleadings   min-. 
utely  it  is  sufficient  to  say  that  the  issues  were  made  upon  these  three  de-. 
fenses  of  appellee. 

In  Beach  on  the  Modern  I^w  of  Contmcts,  section  1653,  it  is  said:  *'A^ 
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'^contract  made  in  consideration  of  future  illicit  Bezual  intercourse  is  void, 
•and  the  woman  can  not  recover  under  such  contract,  although  it  has  been 
performed  on  her  part. ' ' 

In  Parsons  on  Contracts,  star  page  68,  the  rule  is  thus  stated:  "But  it 
would  seem,  on  general  principles,  to  be  a  good  defense  (to  an  action  for 
breach  of  promise  to  marry)  that  the  promise  was  made  on  condition  that  the 
plaintiff  would  commit  fornication  with  the  defendant;  for  such  a  promise 
might  be  void  as  foimded  upon  an  illegal  consideration. ' ' 

In  Baldy  v.  Stratton,  11  Pa.  St.,  806,  the  court  say:  "A promise  to  marry 
on  condition  of  illicit  intercourse  is  illegal,  and  a  consideration  that  will 
not  support  a  promise;  a  promise  to  marry,  on  an  illegal  consideration,  is 
virtually  void. ' ' 

In  the  case  of  Judy  v.  Sterrett,  52  111.  App.,  265,  it  was  held  that  *'a  prom- 
ise of  marriage  in  consid«'ration  of  illicit  sexual  intercourse  is  void." 

In  the  ca.se  of  Hanks  v.  Xeglee,  54  Cal.,  62,  it  is  .said:  "Upon  well-settled 
principles,  the  plaintiff  should  not  have  recovered  upon  a  contract  of  this 
character  (to  marry)  as,  being  a  contract  for  illicit  cohabitation,  it  is  tainted 
with  immorality.  *  *  *  It  was  confessedly  not  a  case  in  which  the  de- 
fendant, taking  advantage  of  the  trust  and  confidence  which  may  be  fairly 
supposed  to  exist  between  parties  who  have  in  apparent  good  faith  made 
mutual  promises  of  marriage,  has  abused  the  confidence  of  the  female  and 
induced  her  to  yield  him  favoi*s  which  she  might  have  otherwise  withheld. 
The  agreement  to  yield  her  person  to  him  was  one  appearing  to  have  been 
deliberately  made  in  advance,  and  when  there  had  been  no  promise  of  mar- 
riage. ' ' 

In  Addison  on  Contracts,  volume  2,  star  pages  838-889,  it  is  said:  **If  sub- 
sequent to  the  making  of  the  contract  to  marry  one  of  the  parties,  being 
bodily  diseased,  Ix^comes  unfit  for  the  performance  of  the  most  important 
dutj'  of  marriage,  the  party  so  unfit  is  not  thereby  entitled  to  treat  the  con- 
tract as  dissolved,  the  other  party  still  desiring  its  performance;  but  the 
latter  may  break  off  the  engagement,  for,  if  a  man,  hy  disease,  accident  or 
mutilation,  l)ec()mes  impotent,  he  ctin  never  maintain  an  action  against  a 
lady  for  refusing  to  marry  him." 

In  the  wise  of  Berry  v.  Bakeman,  44  Me.,  164,  it  is  said:  "Pnx)f  that  the 
plaintiff  is  a  loose  and  immodest  woman,  and  that  the  defendant  broke  his 
promise  on  that  account,  is  a  bar  to  the  action,  unless  it  should  >ilso  appear 
that  the  defendant  was  aware  of  this  when  he  made  the  promise,  in  which 
case  it  is  no  defense. ' ' 

In  Addison  on  Contracts,  volume  2,  star  pages  838-839,  it  Is  said:  "If  the 
woman,  at  the  time  of  her  betrothment,  was  of  loose  and  immodest  charac- 
ter, and  this  was  unknown  at  the  time  to  the  man  who  promised  to  luarry 
her^  the  latter  is  entitled,  as  soon  as  he  discovers  her  real  character,  to  break 
off  the  engagement.  Genenil  reputation  of  want  of  chastity  must  be  estab- 
lished in  such  actions;  or,  if  i)articular  instances  of  misconduct  are  relied 
upon,  they  must  be  fully  proved.  If  the  circumstances,  whatever  they  may 
be,  were  known  to  the  other  contracting  party,  there  is  then  no  fraud  or 
deceit  in  the  matter,  and  he  has  no  ground  for  refusing  to  complete  his  en- 
.^agement. "     ♦    •    * 

In  Parsons  on  Contracts,  volume  2,  star  page  65,  in  enumerating  the  de- 
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fenses  to  action  of  breach  of  promise  to  marry,  it  is  said :  "So  the  bad  char-^ 
acter  of  the  plaintiff,  or  his  or  her  lascivious  conduct.  The  cases  generallT^ 
eshibit  this  defense  where  the  woman  is  plaintiff ;  but  it  ought  with  equal 
justice,  and  on  moral  as  well  as  on  public  grounds,  to  be  permitted  to  the 
woman  when  she  is  defendant.  It  was  so  held  in  the  case  of  Braddeley  y. 
Mortlock,  and  undoubtedly  would  be  so  held  in  this  country.  If  the  defense 
be  general  bad  character,  evidence  of  reputation  is  receivable;  for,  says  Lord 
Kenyon,  'character  is  the  only  point  in  issue;  public  opinion,  founded  on 
the  conduct  of  the  party,  is  a  fair  subject  of  inquiry. '  If  the  defense  rests 
on  specific  allegations  of  misconduct,  these  must  be  strictly  proved ;  and  if 
the  defendant  knew  the  general  bad  character,  or  the  specific  misconduct, 
before  making  the  promise,  they  constitute  no  defense." 

We  conclude,  then,  from  these  authorities,  that  each  of  the  three  defenses 
set  up  by  the  appellee  in  his  answer,  if  true,  constituted  a  valid  bar  to  the 
cause  of  action  contiiined  in  the  petition.  These  principles  of  law  were  all 
fairly  presented  to  the  jury  in  the  instructions,  which,  after  a  careful  exam- 
ination, we  think  were  as  liberal  to  the  appellant's  interest  as  she' was  en- 
titled, and  that  the  evidence  justified  the  verdict  rendered  by  the  jury. 

Wherefore,  the  judgment  is  affirmed. 


MERCER'S  TBUSTEE  v.  MERCEK,  &c. 

(Filed  May  14,  190:i—Not  to  be  reported. ) 

Fraudulent  conveyances — M.  borrowed  1600  from  D.  and  executed  to  him  a 
note  therefor,  in  which  he  stipulated  that  in  case  he  failed  to  pay  same  at. 
maturity  he  would  convey  to  D.  one- fourth  interest  in  a  tract  of  land    Some- 
time  after  maturity  of  the  note  M.  filed  his  petition  in  bankruptcy,  but  a 
few  days  l)efore  doing  so  he  conveyed  said  land  to  D.    This  action  was  in- 
stituted by  his  trustee  to  set  aside  said  conveyance  with  a  view  to  subjecting 
same  to  M.  *s  debts.     It  being  alleged  that  this  conveyance  having  bt»en  made 
within  four  months  before  he  filed  his  petition  in  bankruptcy,  was  in  fraud 
of  his  creditors.     Held — ^That  the  transaction  was  genuine  and  in  good  faith, 
and  was  but  a  compliance  with  the  agreement  entered  into  when  the  note- 
was  executed.     The  paper  was  valid  as  a  title  bond  or  mortgage,  and  hia 
creditors  can  not  complain  because  he  executed  the  conveyance  pursuant  to 
same. 

Jonson  &  Wickliffe  and  Arthur  T.  Martin  for  appellant. 

R.  Y.  Thomas  for  appellee  and  cross  appellant. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Mercer,  sought  to  be  discharged  in  bankruptcy,  and  appel- 
lant, A.  Y.  Martin,  was  appointed  trustee.  Within  a  few  days  before  the- 
petition  was  filed  in  bankruptcy  Mercer  conveyed  certtiin  land  in  Muhlen- 
berg county  to  appellee,  S.  H.  Danks.  This  suit  was  instituted  to  set  aside 
the  conveyance  with  a  view  to  subjecting  the  land  to  the  payment  of  Mercer's 
creditors.  It  is  sought  to  be  set  aside  upon  the  ground  that  It  was  made 
within  four  months  before  he  filed  his  petition  In  bankruptcy,  with  the  in- 
tent and  purpose  to  hinder,  delay  and  defraud  his  creditors,  etc.     On  July  5^. 
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1896,  Banks  loaned  Mercer  1600,  and  for  which  a  note  bearing  that  date  was 
"Executed,  which  reads  as  follows : 

* '  One  year  after  date  I  promise  to  pay  to  S.  H.  Danks  the  sum  of  $500  for 
Tsash  received. 

'*I  further  promise  in  case  of  failure  to  pay  said  amount  when  due  to  give 
«aid  S.  H.  Danks  a  deed  for  my  one-fourth  interest  in  Mercer  &  Ck>.  prop- 
erty located  at  Mercer,  Ky.,  in  Muhlenberg  county,  on  I.  C.  R.  R.,  between 

Dovey  Mines  and  Hillside  Mines. 

♦*A.  E.  MERCER." 

Mercer  failed  to  pay  the  note  and  interest.  In  July,  1890,  he  expressed  a 
desire  that  Danks  should  take  the  land  according  to  the  contract  for  the 
amount  of  the  debt  and  interest.  They  went  upon  the  land  and  looked  over 
it,  whereupon  Danks  agreed  to  take  it.  However,  a  deed  was  not  made  until 
the  17th  of  the  following  December,  when  it  was  tendered  to  and  accepted 
hy  Danks. 

The  court  is  convinced  that  the  transaction  was  genuine,  and  in  the  utmost 
^ood  faith.  The  writing  which  Mercer  executed  required  liim  to  convey  this 
property  to  Danks  in  the  event  he  failed  to  pay  the  money.  As  between  the 
parties,  the  provision  in  the  note  with  reference  to  the  conveyance  of  the 
property  was  enforceable,  either  as  a  title  bond  or  as  a  mortgage  upon  the 
land  to  secure  the  payment  of  the  debt  and  interest.  If  it  only  created  a 
lien  upon  the  land,  he  had  the  right  to  convey  the  projierty  for  a  fair  cash 
value  in  payment  of  the  debt,  and  in  doing  which  it  did  not  operate  to  de- 
fraud his  creditors. 

Section  67,  subsection  B  of  the  bankrupt  act  of  1898,  reads  as  follows: 
■*'That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt 
under  the  provisions  of  this  act  subsequent  to  the  passage  of  this  act,  and 
within  four  months  prior  to  the  filing  of  the  petition,  with  the  intent 
lind  purpose  on  his  part  to  hinder,  delay  or  defraud  his  creditors,  or  any  of 
them,  shall  be  null  and  void  as  against  the  creditors  of  such  debtor,  except 
as  to  purchasers  in  good  faith  and  for  a  present  fair  consideration ;  and  all 
proi)erty  of  the  debtor  conveyed,  transferred,  assigned  or  incumbered  as  afore- 
said shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  debts  by  the  law  of  his  domicil,  be,  and  remain, 
a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said 
trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  pro- 
ceedings, or  otherwise,  for  the  benefit  of  the  creditors.  And  all  conveyances, 
transfers  or  incumbrances  of  his  property  made  by  a  debtor  at  any  time 
within  four  months  prior  to  the  filing  of  the  petition  against  him,  and  while 
insolvent,  which  are  held  null  and  void  as  against  the  creditors  of  such 
■debtor  by  the  laws  of  the  State,  Territory  or  District  in  which  said  property 
is  situate,  shall  be  deemed  null  and  void  under  this  act  against  the  creditors 
of  such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to 
the  assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt. ' ' 

Under  this  act,  if  the  land  was  purchased  in  good  faith  and  for  present  fair 
consideration,  the  transtiction  is  valid.  At  the  time  the  note  was  executed 
Mercer  was  not  insolvent,  and  the  money  was  not  borrowed  !n  contemplation 
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of  inBolvency.  The  deed  was  the  completion  of  a  contract  previouBly  made. 
It  certainly  was  not  a  fraud  upon  the  rights  of  the  creditors  to  do  that  which 
the  court  would  have  required  him  to  do  in  a  proceeding  to  enforce  the  lien 
upon  the  property.  The  rights  of  the  creditors  could  only  have  been  a£fected 
if  the  property  was  of  greater  value  than  the  amount  of  the  debt  and  inter- 
est. The  proof  does  not  make  it  clear  that  the  appellee  sold  the  land  for  less 
than  its  actual  value,  and  the  sale  and  conveyance  was  valid.  The  court 
below  erred  in  setting  aside  the  deed  and  in  giving  a  lien  upon  the  land  for 
Banks'  debt  and  interest. 

The  judgment  is  afSrmetl  on  the  original  and  reversed  on  cross  appeal, 
with  the  direction  to  dismiss  the  petition  and  for  proceedings  consistent 
with  this  opinion. 


CURRIE  FERTILIZER  CO.  v.  KRISH. 

(Filed  May  15,  1903— Not  to  be  reported.  ) 

1.  Damages  for  breach  of  contract — Process — Jurisdiction — Appellee  made 
a  contract  to  act  as  agent  of  appellant  in  selling  fertilizer  of  its  manufacture 
In  Jericho  and  its  vicinity  for  one  year  commencing  Februai^,  1901.    His 
€omi)ensation  was  to  be  the  profits  he  would  realize  from  sales  he  would 
make,  being  the  difference  between  the  purchase  price  and  the  price  received 
from   his  customers.    After  advertising   the  fertilizer  for  several  months 
And  making  sales  to  sundry  parties,  appellant,  after  filling  only  a  part  of 
his  orders,  withdrew  the  agency  from  him,  and  failed  to  furnish  him  with 
fertilizers  to  fill  the  greater  part  of  the  orders  he  had  received,  and  prevented 
him  from  receiving  further  orders  and  realizing  a  profit  on  same.    He  in- 
fitituted  this  action  to  recover  damages  for  said  breach  of  contract  and  re- 
covered f21C,  from  which  this  appeal  is  prosecuted.     Motion  was  made  to 
<[ua8h  the  process  on  the  ground  that  it  was  served  on  J. ,  who  was  not  an 
offloer  or  agent  of  appellant,  while  he  was  attending  court  at  New  Castle  as 
a  witness  for  appellant  in  another  case.     It  is  further  contended  that  ser- 
vice on  him  was  improper  as  he  was  exempt  from  service  by  section  642, 
Civil  Code  of  Practice,  as  he  was  attending  court  as  a  witness.     Held— That 
as  the  lower  court  after  hearing  evidence  decided  that  J.  was  appellant's 
agent,  this  court  will  not  disturb  that  finding.    J.  was  not  exempt  from  the 
service  of  process  under  the  section  of  the  Cotle  as  he  was  not  the  "party" 
sued,  nor  was  attending  as  a  witness  ' '  in  obedience  to  a  subpoena. ' '    Further- 
more, this  court  has  adopted  the  rule  that  after  a  motion  to  quash  process 
has  been  improperly  overruled  and  an  answer  filed  to  the  merits,  it  will  be 
treated  as  an  appearance  in  this  court  and  In  the  lower  court  on  the  return 
of  the  case.    Appellant  contends  that  the  Henry  Circuit  Court  had  no  juris- 
diction as  the  contract  was  made  in  Jefferson  county,  and  partially  iter- 
formed  there,  and  under  section  72,  Civil  Code,  the  suit  should  have  been 
brought  in  said  county.     Held — That  as  the  petition  does  not  disclose  that  the 
contract  was  made  in  Jefferson  county,  this  objection  can  not  l)e  raised  by 
<lemurrer.     On  the  other  hand,  the  proof  shows  that  the  contract  was  made 
in  Henry  county. 

2.  Pleading— It  would  have  been  proper  for  the  lower  court  to  have  re 
qnlred  plaintiff  to  have  made  his  petition  more  specific  by  stating  the  names 
of  ptirties  to  whom  he  made  sales,  but  its  failure  to  so  rule  was  not  preju- 
dicial to  defendant. 

3.  Plea<ling— Instructions — The  petition  claimed  damages  on  the  proper 


2472  OUBBIE  FEBTILIZEB  00.  V.  KBISH. 

basis,  and  the  instructions  properly  defined  the  measure  of  damans  recover- 
able. The  quantity  of  fertilizers  which  appellee  could,  and  doubtless  would, 
have  sold  and  the  profits  he  would  manifestly  have  made  but  for  the  vrith- 
drawal  of  appellant  from  the  contract  has  been  fairly  approximated  and 
fixed  by  the  evidence,  tind  they  are  such  as  must  have  been  contemplated  by 
the  parties  In  making  the  contract. 

4.  Evidence— It  was  not  error  to  refuse  to  permit  un  agent  at  New  Castle 
to  testify  to  the  amount  of  profits  he  realized  frtmi  making  sale^  of  the  same 
fertilizer  during  the  same  year.  What  pix)fits'  were  r<'alized  in  one  com- 
munity is  no  critierion  by  which  to  fix  the  profits  in  another  community  in 
the  absence  of  proof  showing  the  existence  of  similar  conditions  in  the  twn 
communities. 

Grubbs  &  Grubbs,  W.  D.  Crabb  and  H.  K.  Bourne  for  appellant. 
Moody  &  Gordon  for  appt»llee. 
Appeal  from  Henry  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  Henry  Circuit  Court  .by  apxiellee  tn  re- 
cover of  the  appellant  damages  for  an  alleged  violation  of  contnvct.  The 
petition  sets  out  in  substance  the  following  cause  of  action :  That  appiellant. 
a  corporation  engaged  in  the  business  of  manufacturing  and  selling  fertil- 
izers, by  contract  of  February  4,  liX)l,  employed  appellee  to  act  for  it  as  it> 
agent  at  Jericho,  Ky. ,  for  one  year  from  that  date,  in  selling  its  fertilizers, 
and  agreeil  to  furnish  him  fertilizers  at  certain  agreed  prices  to  fill  all  unitr< 
he  might  get,  or  sales  he  could  make  during  the  year  in  the  C4>untry  an>ond 
him,  appellee  to  be  compensated  for  his  services  as  such  agent  by  Peeeivitu" 
all  moneys  realized  for  the  fertilizers  sold  by  him  over  and  al)ove  the  agiv»tl 
price  at  which  the  orders  were  to  be  filled  by  appellant;  that  pursuant  to 
this  contract  he  proceeded  to  advertise  appellant's  fertilizers,  and  sucoeedt«d 
in  making  numerous  sales  thereof,  but  that  appellant,  after  fllllns  onlr  i 
part  of  the  orders  for  the  sales  made  by  appellee,  in  August,  1901,  with«»'.r 
fault  on  api)ellee's  part,  withdrew  its  agency  from  him,  and  failed  to  fumi-h 
him  with  fertilizers  to  fill  the  gi-eater  pjvrt  of  the  orders  he  had  received,  a&i 
prevented  him  from  receiving  orders  and  making  other  and  numerous  sai*^. 
which  he  would  have  done,  and  was  about  to  do,  but  for  the  act  of  appelkri' 
in  withdrawing  from  the  contract;  and  further,  that  by  the  loss  of  hii?  ciiri:- 
missions  on  the  orders  appellant  refused  to  fill,  and  on  the  sales  he  wousi 
have  made  during  the  remainder  of  the  year,  he  was  damaged  in  the  siui>  ^'^ 
$210,  for  which  sum  he  prayed  judgment  against  appellant. 

Appellant,  after  entering  motions  to  quash  the  summons  and   to  re<qr.:r 
the  i)etition  to  be  made  more  specific,  and  filing  general  and  special  dm:- 
rers  thereto,  which  motion  and  demurrers  were  each  and  all  overrul«l  ^^ 
the  court,  filed  answer,  the  first  ijaragraph  of  which  contained  a  travvr%L 
the  material  averments  of  the  petition.     In  the  second  paragraph  of  th«»  d'- 
swer  it  is  alleged  that  appelhint  only  agreed  with  appellee  to  furnb>h  t;- 
quotations   upon   its  various  brands  of  fertilizers,  but  that  the   quotatl*  !:- 
were  not  for  one  year,  or  for  any  specified  time,  but  were  merely  quorate  :- 
at  will,  or  subject  to  be  withdrawn  at  its  pleasure;  that  on  Auf^usc  2,  I  • 
before  the  oix^niug  of  the  fall  trade  and  before  it  had  received  any  fall  <*rd''^ 
from  appellee,  it  withdrew  its  quotations,  and  so  notified  him  in  "writing  •  ^ 
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August  2,  in  acknowletlging  the  receipt  of  which  appellee  informed  the  ap- 
I)ellant  that  he  had  sold  some  goods,  whereupon  ap])ellant  offered  to  fill  any 
ortlers  rt»ceiveil  by  apix»llee  l)efoiv  its  withdrawal  of  the  quoUitious,  but  that 
he  failed  to  furnish  or  send  in  such  orders,  and  so  they  were  not  filled. 

Reply  was  filed  to  the  answer  controverting  its  mat^ruil  averments,  am? 
upon  the  issues  thus  formed  the  cast*  went  to  trial  befoiv  a  jury,  with  the 
result  that  apjx'llee  receivi^'d  ^a  vertlict  and  judgment  for  the  full  amount 
sued  for.  Ap|x*llant  then  filed  motion  and  grounds  for  a  new  trial,  which 
was  refused  by  the  lowt^r  court,  and  this  apix^al  pix?sents  the  case  to  this 
court  for  final  adjudication.  The  grounds  urged  for  reversal  are:  First,  . 
that  the  lt)wer  court  erred  in  overruling  the  motion  to  ((uash  the  summons; 
second,  that  it  erred  in  overruling  the  special  demurivr  to  the  petition; 
third,  that  it  likewise  erred  in  ivf using  to  rtniuire  the  petition  to  Ix.*  made 
more  specific;  fourth,  that  it  also  erred  in  overruling  the  general  demurrer 
to  the  ix^tition;  and,  fifth,  that  it  further  erred  in  instructing  the  jury. 

As  to  the  first  ground  of  alleged  error,  it  apix^ars  that  the  summons  was 
sen'e<l  on  one  John  M.  Jenson.  who  is  named  in  the  sheriff's  return  on  the 
summons  as  the  chief  officer  of  appellant  found  in  Henry  county.  Jenson» 
at  the  time  of  the  service  of  the  summons  upon  him,  was  in  New  Castle^ 
attending  the  quarterly  court  as  a  witness  for  apjx^llant  in  a  suit  then  upon 
trial  betvvei'U  it  and  one  Mitchell.  It  is  contended  for  appellant  that  Jenson- 
was  not  its  officer  or  agent,  and  consetiuently  that  the  service  of  the  sum- 
mons  uixjn  him  in  this  action  was  void.  The  lower  court  uix)n  the  pi-oof  in- 
troduced on  that  point  found  that  he  whs  an  officer  of  appellant  upon  whom 
the  service  of  summons  was  proper,  and  we  are  not  disposed  to  disiigree  with 
that  finding,  or  to  siiy  that  it  is  not  sust^iined  by  the  evidenci'. 

It  is  further  C()ntended  that  the  st»rv'ice  of  summons  upon  Jenson  did  not 
have  the  effect  to  bring  appellant  before  the  court,  because  he,  at  the  time  of 
such  service,  was  exempt  therefrom  for  the  alleged  reason  that  he  was  a 
resident  of  Jefferson  county,  and  was  in  Henry  county  and  in  attendiince 
upon  the  quarterly  co-rt  as  a  witnes.s.  Section  542,  Civil  Code,  provides 
that  '*a  witness  shall  not  ])e  liable  to  be  sued  in  a  county  in  which  he  does 
not  reside  by  lx»ing  served  with  a  summons  in  such  county  while  going  and 
returning,  or  attending,  in  olx'dience  to  a  subptena."  We  aiv  of  opinion 
that  the  privilege  claimed  for  Jenson  can  not  \)e  successfully  assert*Hl  by  vir- 
tue of  the  section  supra,  as  he  is  not  the  party  sued,  but  only  the  officer  or 
agent  of  that  party,  and  consequently  was  starved  with  summons  as  such 
officer  or  agent.  Furthermore,  it  does  not  appear  from  the  record  that  a 
subpoBua  was  issued  or  served  uiX3n  him  as  a  witness  in  the  quarterly  court,, 
therefore,  his  presence  there  as  a  witness  was  voluuntary,  and  not  in  obedi- 
ence to  a  subpoena.  The  privilege  accorded  by  the  Code  is  for  the  lx»nefit  of 
a  witness  who  is  sued  in  a  county  in  which  he  does  not  reside  while  there- 
in ol)edience  to  a  subpcena. 

In  addition  to  what  has  Ix^en  said  in  approval  of  the  action  of  the  lower 
court  in  overruling  the  motion  to  qiuish  the  summons,  it  nuiy  Ix?  remarked 
that  this  court  has  held  that  wheiv  a  motion  is  made  in  the  lower  court  to 
quash  a  summons  upon  the  ground  that  it  was  served  upon  the  wrong  per- 
son, or  one  of  whose  person  the  court  did  not  thereby  acquire  jurisdiction > 
and  fcuch  motion  is  overruled  by  that  court,  the  filing  of  an  answer  to  the 

vol.  24—156 
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merits  and  an  appeal  of  the  case  to  this  court  by  the  party  aggrieved  has 
the  effect  to  enter  his  appearance  to  the  action  in  this  court,  and  in  the  court 
below  upon  the  return  of  the  case  thereto,  although  the  judgment  of  the 
latter  court  in  refusing  to  quash  the  summons  may  have  lieen  erroneous. 
L.  &  X.  K.  li.  Co.  V.  Chestnut,  &c.,  24  Ky.  Law  Rep.,  184«,  and  cases 
-therein  cited. ) 

The  second  contention  of  appellant  is  that  the  lower  court  erred  in  over- 
ruling it<5  special  demurrer  to  the  petition.  The  demurrer  in  question  is  to 
the  jurisdiction  of  the  court,  for  it  is  argued  by  counsel  for  appellant  that 
the  lower  court  had  no  jurisdiction  of  the  appellant,  or  of  the  subject-matter 
of  the  action,  for  the  alleged  reason  that  the  contract  l3etween  appt'llee  and 
appellant,  out  of  the  alleged  violation  of  which  this  a<;tion  arose,  was  made 
in  Jeffers<m  county,  and  was  to  \ye  performed  in  that  county  as  well,  and 
that  under  the  provisions  of  section  72,  Civil  Code,  the  action  should  have 
lx»en  brought  in  Jefferson  county,  and  that  only  the  circuit  court  of  that 
county  had  jurisdiction  of  the  case.  It  is  sufficient  to  say  in  response  to  this 
cont/ention  that  it  is  not  disclostnl  by  the  pt^tition  that  the  contnict  out  of 
which  this  action  grew  was  made,  or  to  \ye  performetl  in  Jefferson  county, 
consequently  th^  alleged  want  of  jurisdiction  could  not  Ix?  reached  by  de- 
murrer. Upon  the  other  hand,  the  proof  shows  that  the  contract  was  made 
at  Jericho,  by  appellee  with  J.  A.  Logan,  traveling  ngent  of  appellant,  and 
th&t  the  former  was  to  sell  the  appellant's  fertilizers  in  the  comnmnity  sur- 
rounding Jericho  and  contiguous  territory. 

Appellant's  third  ground  of  complaint  is  that  the  court  en*ed  in  overruling 
its  motion  to  re<iuire  appellee  to  make  his  petition  more  siXKiiflc,  by  giving 
the  namen  of  persons  to  whom  sales  of  fertilizers  were  alleged  to  have  l>een 
made,  and  the  dat^  and  amount  of  each  sale.  It  would  not  have  Ijeen  im- 
proper for  the  court  to  have  sustained  the  juotion,  for  though  the  appellee 
may  not  have  l)een  able  to  set  forth  the  date  of  each  s^ile,  he  ought  to  hiive 
been  able  to  give  the  name  of  each  person  to  "whom  he  made  a  sale.  But  we 
Are  unable  t<>  s*iy  that  the  failure  of  the  lower  court  to  require  a  more  t;p>ecific 
statement  of  the  apix^Hee  in  his  petition  upon  these  matters  was  prejudicial 
to  appelhuit,  for  after  all  they  were  facts  necessay  to  be  proved  in  evident*?, 
and  weiv  so  pmved  by  appellee  in  making  good  his  claim  to  damages  by  rea- 
son of  appellant  s  viohition  of  the  contract. 

The  main  complaint  of  appellant's  counsel  Is  cas  to  the  overruling  of  its 
gi»neral  demurrer  by  the  lower  court.  We  find  fnim  the  language  of  the  de- 
murrer that  it  goes  to  only  so  much  of  the  petition  as  seeks  the  recovery  of 
damages  for  the  loss  of  profits  en  sales  which  appellee  avers  he  could  aud 
would  have  made  but  for  appellant's  withdrawal  from  the  contrtictu  The 
gi*ound  of  the  denmrrer  is  that  the  damages  claimed  are  remot-e  and  alu>- 
gether  si)eculative. 

"Damages  which  are  the  natural  and  proximate  consequence  of  the  act 
complained  of  may  undoubtedly  be  recovei'ed.  So  with  damages  that  can  fce 
readily  determined,  and  are  such  as  may  reasonably  be  inferred  to  have  been 
contemplated  by  the  parties.  Pi-oflts  wiiich  are  the  direct  and  iuiiiieiiiate 
fruits  of  the  contract  alleged  to  have  l^een  viohited  are  part  and  parcel  of  the 
contract  itself,  and  must  have  }^en  in  the  contemplation  of  the  parties  when 
the  agreement  was  entered  into."  (E.  &  P.  R.  R.  Co.  v.  Pottinger,  &c.,  10 
Bush,  18«.) 
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In  Smith  &  Nixon  v.  Perry,  18  Ky.  Law  Rep. ,  683,  the  appellants,  who 
"were  wholesale  piano  dealers,  made  appellee,  a  retail  dealer,  their  agent  to 
Bell  pianos.  The  contract  between  them  was  violated  by  the  appellants,  fop 
which  they  were  sued  by  the  appellee  in  damages.  This  case  in  point  of  fact 
is  almost  identical  with  the  one  at  bar,  the  only  difference  being  in  the 
character  of  the  property  involved;  in  this  case  it  is  fertilizer,  in  that 
pianos.  The  opinion  in  Smith  &  Nixon  v.  Perry  was  written  by  Judge 
Barbour,  of  the  Superior  Court,  in  which  it  is  said  that  "where  one  party 
to  a  contract  has  deprived  the  other  of  the  gains  and  profits  of  the  contract 
by  refusing  to  perform  it,  this  loss  constitutes  a  proper  item  in  estimating 
the  damages.  When  it  is  certain  "the  damages  have  been  caused  by  a  breach 
of  the  contract,  and  the  only  uncertainty  is  as  to  the  amount,  there  is  no 
reason  for  refusing,  on  account  of  such  uncertainty,  any  damages  whatever. 
Where  the  books  speak  of  the  profits  anticipated  from  a  good  bargain  as  too 
remot-e  and  uncertain  to  be  taken  into 'account  in  ascertaining  the  trua 
measure  of  damages,  they  have  reference  to  collateral  engagements  entered 
into  on  the  faith  of  the  principal  contract.  ♦  ♦  •  Appellants,  wholesale 
dealers  in  pianos,  having  entereii  into  a  contract  with  appellee,  a  retail  dealer, 
by  which  they  made  him  their  agent  for  the  sale  of  pianos  of  a  certain  kind. 
In  the  action  by  appellee  to  recover  damages  for  a  breach  of  the  contract 
the  measure  of  damages  is  the  appellee's  share  of  the  profits  upon  the  num* 
ber  of  pianos  wihch  he  could  have  sold  by  reasonable  efforts  at  the  prices 
agreed  upon. ' ' 

In  the  case  at  bar  the  evidence  tends  to  show  that  appellant  made  appellee 
its  agent  to  sell  during  the  year  1901  certain  brands  of  its  fertilizers ;  fop 
his  services  he  was  to  have  all  the  moneys  realized  by  him  from  sales  over 
and  above  the  prices  fixed  by  appellant  upon  the  fertilizers  furnished  on  ap- 
pellee's orders.  The  latt^jr  spent  time  and  labor  in  advertising  appellant's 
brands,  which  were  popular  and  salable;  his  profits  depended  on  the  sales 
made  by  him  during  the  existence  of  the  agency,  that  is,  the  time  fixed  by 
the  contract,  which  was  one  year.  The  fall  of  the  yt^ar,  wheat  sowing  time, 
the  most  profitable  season  for  the  sale  of  fertilizers,  was  still  before  appellee 
when  his  appointment  us  appellant's  agent  was  revoked  without  previous 
notice,  tind  as  the  letters  of  its  chief  officer  found  in  the  record  show,  with- 
out apparent  reason  or  excuse. 

The  quantity  of  fertilizers  which  appellee  could,  and  doubtless  would,  have 
sold,  and  the  profits  he  would  manifestly  have  made  but  for  the  withdrawal 
of  appellant  from  the  contract,  have,  we  think,  been  fairly  approximated 
and  fixed  by  the  evidence,  and  they  are  such  as  must  have  been  contemplated 
by  the  parties  in  making  the  contract;  besides,  appellee  testified,  in  which 
he  was  uncontradicted,  that  after  the  repudiation  of  the  contnict  by  appel- 
lant, he  was  unable  to  make  arrangements  with  other  dealers  in  fertilizers 
to  obtain  goods  with  which  to  fill  orders  and  make  further  sales  because 
their  contracts  with  agents  had  all  been  made  the  first  of  the  year,  and  other 
fertilizers  would  not  have  supplied  the  demand  for,  or  take  the  place  of,  the 
jmrticular  brands  manufactured  by  appellant,  which  appellee  had  already 
spent  much  of  his  time  in  advertising,  and  which  were  more  ix)pular  than 
any  other  fertilizers  sold  in  his  territory.  So  it  seems  reasonably  apparent 
that  it  was  out  of  appellee's  power  to  have  procured  or  substituted  other  fer^* 
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tllizers  for  those  agreed  to  be  furnished  him  by  appellant,  and  we  conelade^ 
therefore,  that  the  jury  were  authorized  from  the  evidence  to  find  that  appel- 
lee had  such  a  conti'act  with  appellant  as  he  claims  was  made  between  theni^ 
and  that  he  was  damaged  by  the  act  of  apjiellant  in  discharging  him  as  its- 
agent  probably  to  the  extent  fixed  by  the  verdict;  at  any  rate,  we  can  not 
say  that  theiv  wa«  no  evidence  to  support  the  verdict. 

We  am  not  agree  with  counsel  for  appellant  that  the  lower  court  erred  in 
giving  to  the  juiy  instruction  No.   1.     It  presented  the   law  of  the  case  && 
herein  declared  in  language  that   could  not  mislead  or  confuse  the  jury. 
Nor  do  we  think  it  was  improper  for  the  court  to  exclude  the  testimony  of 
H.  S.  Kllis,  oflfered  by  apixiliant,  to  the  effect  that  he  was  the  agent  of  appel- 
lant at  New  Castle,  and  what  profit  was  madi'  by  him  upon  sales  of  appel- 
lant's fertilizers  there.     New  Castle  is  four  miles  from  the  railroad,  and  not 
in  the  same  community  with  Jericho,  and  the  profits  realized  at  one  of  these- 
places  on  such  goods  were  not  shown  by  the  evidence  to  l3e  the  same  as  are 
customary  at  the  other.     No  effort  was  made  to  prove  by  Ellis,  or  any  one, 
that  the  conditions  at  New  Castle  with  reference  to  the  stile  of  fertilizers 
were  similar  to  those  that  existed  at  Jericho. 

Finding  no  error  in  the  recoixl  that  we  ivgard  prejudicial  to  the  appellant, . 
the  judgment  of  the  lower  court  is  affirmed. 
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(Filed  May  15,  UK);j^Not  to  be  reported. ) 

Street  improvement— Injunction — This  action  was  instituted  by  appellants 
to  enjoin  the  city  of  Latonia  from  extending  Southern  avenue  sixty  feet  in. 
width,  passing  the  appellants'  property  and  taking  a  strip  off  their  lot  thirty 
by  seventy-three  feet.  The  lower  court  denied  the  relief  sought,  from  wbicli 
this  appeal  is  pix)8ecuted.  Held— That  the  appellants  failed  to  show  theni- 
Belves  entitletl  to  the  injunction. 

Dan  Thew  Wright  for  appellants. 

Orlando  P.  Schmidt  for  appellees. 

Appeal  from  Kenton  Clrtmit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  a  proceeding  to  enjoin  appellees  from  extending  Southern  avenue, 
in  the  town  of  Latonia,  sixty  feet  in  width,  passing  the  property  of  appel- 
lants, and,  as  they  claim,  taking  a  strip  off  their  lot  thirty  by  seventy-three 
feet.  The  record  is  a  large  one,  and  twelve  plats  filed,  covering  South  Cov- 
ington, Jones'  addition.  Mills'  addition,  Williams'  addition,  and  parts  of  each 
and  Southern  avenue,  and  many  depositions  taken  by  the  parties.  The  man- 
ner of  preparing  the  case,  and  the  numerous  maps  or  plats  and  parts  of  same 
on  file  and  the  apparent  defects  in  some  of  them,  have  had  a  tendency  to  con- 
fuse rather  than  enlighten  or  aid  the  court  in  coming  to  a  right  conclusion^ 
In  the  Ciise. 

In  the  yefir  1841  General  Taylor  conveyed  to  his  daughter,  Jane  Willlani- 
Bon,  over  3()0  acres  of  land,  the  southern  boundary  line  of  which  is  in  dispute, 
that  is,   that  part  of  the  line  passing  in  front  of  the  property  of  appellanta.. 
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"BeTore  this  deed  was  recorded  General  Taylor  conveyed  sixty -three  acres  of  the 
"Same  land  he  had  conveyed  to  his  daughter  to  her  husband,  George  T.  Wll- 
liainson,  andhelayed  out  this  tract  of  land  into  streets  and  lots;  had  it 
platted  and  recorded  as  an  addition  to  the  town,  and  in  doing  so,  as  appears 
from  his  plat,  he  made  Southern  avenue  a  sixty -foot  street  along  by  hla 
property,  and,  as  appears  on  the  plat,  ext-endeil  it  sixty  feet  along  by  his  wife's 
land,  in  which  appellant's  lot  is  situated,  but  did  not  open  it  nearer  than 
two  or  three  hundretl  feet  of  the  place.  Where  appellant's  property  is  now 
situated,  according  to  appellant's  contention,  there  would  be  an  offset  of 
thirty  feet  in  Southern  avenue,  alx)ut  5300  feet  west  of  their  property  on  George 
street. 

George  T.  Williamson  layed  off  his  addition  in  184V),  and  extended  South- 
ern avenue  sixty  feet  wide  to  George  street,  and  in  1854  he  and  his  wife 
made  a  deed  of  t4?n  acres  of  land  to  one  La  Boutillier.  On  this  piece  of  land 
■is  situated  the  lot  of  appellants.  Le  Boutillier  conveyed  it  to  Mills  with  the 
same  reservations,  and  Mills  layed  it  off  into  streets  and  lots  and  made  an 
-addition  to  the  town. 

The  trouble  between  these  parties  has  grown  out  of  the  meaning  of  these 

words  in  the  deeds:  * 'Thence  on  a  line  parallel  to  the  southern  boundary 

aforesaid,  and  fifteen  feet  northwardly  therefrom  and  with  the  center  of  a 

thirty-feet  wide  road,  lying  north  of  the  southern  boundary  aforesaid,  laid  out 

-and  hereby  reserved. ' ' 

Appellants  contend  that  this  "thirty-feet  wide  road"  referred  to  is  the 
•old  traveled  road  thirty  feet  further  south  from  their  lots,  in  other  words, 
they  claim  the  true  southern  boundary  called  for  in  the  Williamson  deeds 
gives  them  the  thirty  feet  in  controversy,  and  is  still  thirty  feet  further 
«outh  of  their  property,  which  includes  the  old  thirty-foot  road,  and  if  they 
^ive  the  thirty  feet  in  controversy,  then  the  whole  sixty-foot  avenue  will  be 
on  the  Jane  and  George  Williamson  land.  Appellees  contend  that  the  old 
thirty -foot  road  was  not  on  the  Taylor-Williamson  land,  but  was  on  the  land 
adjoining  it,  and  that  the  reservation  and  dedication  mentioned  in  the  deeds 
was,  and  is,  a  thirty-foot  strip  lying  just  north  and  parallel  with  this  old 
road,  and  that  this  strip  includes  the  strip  of  land  in  controversy.  Each  of 
the  parties  have  abundant  testimony  to  support  their  claims.  It  is  suflScient 
to  say  that  the  lower  court  was  not  without  evidence  to  support  its  find- 
ings. Three  or  four  witnesses  state  that  the  true  southern  boundary  line  of 
^aylor-W'illiamson  land  is  in  the  center  of  Southern  avenue.  These  wit- 
nesses are  corroborated  by  the  plat  of  the  Williamson  addition  made  before 
the  sale  to  Le  Boutillier,  and  also  by  the  plat  of  Charles  Mills,  the  vendee 
of  Le  Boutillier,  which  shows  a  straight  line  on  the  north  side  of  Southern 
avenue.  According  to  appellant's  contention  there  would  be  an  offset  of 
-thirty  feet  at  George  street,  a  short  distance  west  of  their  property.  The 
j)lats  of  record  made  by  appellants'  remote  vendors,  Williamson  and  Mills, 
<contradict  appellant's  theory  that  there  is  or  should  be  an  offset  of  thirty 
feet  at  George  street  In  the  north  line  of  Southern  avenue.  Granting  that 
the  evidence  shows  that  the  whole  width  of  Southern  avenue  is  on  William- 
son's and  Mills'  land,  they  had  the  right  to  dedicate  it  to  public  use  when 
•they  layed  out  and  platted  their  addition  to  the  town,  and  appellants  have  no 
;right  to  complain  as  they  are  the  remote  vendees  of  Williamson  and  Mills,  It 
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they  (Williamson  and  Mills),  by  their  acts  of  dedication,  would  be  estopped 
from  recovering  this  thirty -foot  strip,  and  from  thisHrecord  we  think  they 
would,  then  we  are  at  a  loss  to  understand  how  appellants  can  own  and  hold 
it.  We  deem  it  unnecessary  to  refer  to  other  matters  of  contention  in  the 
^record  and  briefs. 
Whereupon,  the  judgment  of  the  lower  court  is  aflSrmed. 


BODLEY,''&c.  v.gFINLEY'S  EX'OR,  &o. 

(Filed  May  15,  1903— Not  to  be  reported. ) 

Street  improvements— Dedication— Pleading— Damages— In  defense  to  thia 
action  to  enforce  a  Hen  on  appellant's  property  for  the  Improvement  of  Floyd 
Btreet  it  is  urged  that  the  proof  does  not  show  a  dedication  of  said  street  ta 
the  public,  and  that  the  petition  is  insuflBolent.  Held— That  the  proof  \& 
BuflQcient  to  prove  a  dedication,  [and  the  petition  is  8u£9cient.  It  is  urged 
that  the  court  erred  in  refusing  to  allow  aKcounterclaim  for  damages  for- 
failure  to  complet-e  the  work  within  ^the  specified  time.  Held— That  the- 
oounterclaim  was  properly  refused  as  appellant  had  received  eompenflatlon: 
for  said  failure  to  complete  the  work. 

J.  B.  Baskin,  Thos.  B.  Gordon  and  F.  W.^orancy  for  appellants. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  api)eal  is  from  a  judgment  enforcing  a  lien  on  appellant's  property 
for  the  improvement  of  Floyd  street  in  the  city  of  Louisville,  Ky. 

This  case  has  been  in  this  court  before  and  reversed.  The  opinion  Is  In 
S8  Ky.  IjAW  Bep.,  851.  The  appellants  resist  the  claim  of  appellees  on 
three  grounds :  First,  that  a  part  of  Floyd  street,  at  the  point  where  Magnolia 
avenue  crosses,  it  has  never  been  dedicated  to  public  use;  second,  that  plain- 
tiffs' petition  and  amended  X)etition  are  defective,  and  do  not  authorize  the 
Judgment;  third,  that  the  court  erred  In  disregarding  his  offset  and  coun- 
terclaim. In  the  opinion  referred  to  the  court  said:  ** It  would  seem  that 
the  chancellor  was  misled  into  treating  Boss'  testimony  as  in  the  record  after 
the  exception  had  been  sustained.  Upon  the  return  of  the  case  appellees^ 
should,  under  the  circumstances,  be  permitted  to  amend  their  petition,  and 
also  to  make  further  preparation  upon  the  qiiestion  of  dedication.  If  a  part 
of  the  street  was  not,  In  fact,  dedicated,  no  lien  can  arise  against  the  abut- 
ting proi)erty  for  the  cost  of  the  improvement  of  that  part. ' ' 

It  appears,  or  is  rather  indicated  from  this  language  of  the  court  In  that 
Opinion,  that  if  the  testimony  of  C.|C.  Roe  had  been  properly  in  the  record 
the  court  would  have  considered  the  evidence  to  l^e  sufHcient  to  establish  a 
dedication  of  the  whole  of  Floyd  street.  After  the  case  was  returned  to  the 
lower  court  the  appellees  filed  an  amended  petition,  and  took  the  deposition 
of  Roe  and  Introduced  other  deeds  and  plats,  evidencing  a  dedication  of  the 
whole  street,  and  it  is  also  shown  that  the  part  claimed  by  the  appellees  not 
to  have  been  dediciited  is  a  small  parcel  that  was  covered  by  what  was  Roth- 
Well  street.    This  court  is  of  the  opinion  that  there  is  in  the  record  sufficient 
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proof  to  establish  a  ileclication  of  Floyd  street,  and  also  that  appellees'  peti- 
tion and  amended  petition  are  sufficient  to  sustain  the  judgment  of  the  court. 

The  court  in  the  opinion  referred  to  said  that  appellants  should  be  allowed 
to  present  their  set-offs,  but  while  thiit  case  was  pending  in  this  court  Mr. 
Gleason,  the  contractor  and  assignor  of  appellee,  died,  and  his  executor 
brought  a  suit  to  settle  his  estate,  and  in  that  case  appellant,  Temple  Bodley, 
appeared  and  presented  his  claim  for  note  of  1341.40  and  11,089  as  the  cost  of 
filling  and  grading  a  lot,  and  these  claims  were  allowed  him  In  that  case, 
and  have  been  collected  or  secured.  The  appellants  now  contend  that  the 
court  should  have  allowed  his  counterclaim  for  unliquidated  damages  for 
$5,000,  caused  by  alleged  injury  to  adjacent  property,  by  the  delay  of  Gleason 
in  filling  and  gnuling  the  lot  within  the  time  he  agreed  to  perform  the 
work;  in  other  words,  appellants'  contention  is  that  if  Gleason  had  graded 
the  lot  within  the  six  months  their  adjoining  property  would  then  have  en- 
hanced in  value  to  the  amount  claimed.  We  are  of  the  opinion  the  lower 
court  did  not  err  in  this  matter.  The  appellant.  Temple  Bodley,  had  a  con- 
tract with  M.  Gleason  by  which  he  agreed  to  fill  and  grade  this  lot  accord- 
ing to  specifications  in  the  contract,  and  in  the  event  he  failed  he  agreed  to 
pay  to  Temple  Bodley  25  cents  per  cubic  yard  of  earth  necessary  to  make  the 
fill,  and  it  was  agreed  that  H.  P.  McDonald  should  make  the  calculations 
and  ascertain  the  cubic  yards  of  earth  necessary  to  make  the  fill  according 
to  contract,  which  was  done.  The  amount  was  ascertained  to  be  $1,089,  which 
sum  appellant  recovered  as  above  stated.  In  this  action  apxiellant  is  again 
trying  to  recover  damages  for  a  violation  of  the  same  contract.  In  the  con- 
tract the  parties  agreed  on  the  measure  of  damages,  and  same  have  been 
paid.  We  are  of  the  opinion  that  apptdlant  ought  not  now  be  allowed  in 
another  action  to  recover  again  damages  for  a  violation  of  the  same  contract,, 
and  which  damages,  according  to  the  pleadings,  had  accrued  before  the  first 
action.  Appellants  have  collected  the  damages,  $1,089,  with  which  to  fill 
and  grade  the  lot,  and  their  adjacent  lots  can  receive  this  enhancement  in 
value  and  appellants'  loss,  if  any,  can  only  be  by  reason  of  delay  in  the  en- 
hancement, which  is  at  most  speculative  and  uncertain. 

For  these  reiisons  the  judgment  of  the  lower  court  is  aflQ  rmed. 


THOMPSON  V.  MILLEN,  &c. 

(Filed  May  15,  1903-Not  to  be  reported.) 

Municipal  government — Forfeiture  of  hogs  running  at  large — Under  an 
ordinance  of  the  town  of  Klkton  hogs  belonging  to  appellant  were  impounded. 
After  advertisement  for  ten  days  were  ml  judged  to  be  forfeited  and  ordered 
sold  to  pay  costs  ad judgeil.  This  action  was  instituted  to  recover  the  value  of 
the  hogs  sold,  it  being  contended  that  the  proceedings  were  illegal  as  they 
did  not  comply  with  the  rules  prescribed  by  the  Code  of  Practice.  Held — 
That  the  ordinance  is  suflScient  as  it  is  a  proper  police  regulation. 

8.  Walton  Forgy  for  appellant. 

W.  C.  Davis  for  appellet^s. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 
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This  action  was  instituted  by  the  appellant,  Grant  Thompson,  afi^inst  the 
defendants,  J.  M.  Millen  and  the  city  of  Elkton,  to  recover  dania^^  for  the 
seizure  and  sale  of  certain  hogs,  which  wandered  from  his  premises  into  the 
town  of  Elkton.  The  defendants,  in  their  answer,  justify  the  seizure  and 
«ale  of  plaintiff's  hogs  under  the  following  ordinance  of  the  city  of  Elkton: 

"Section  llil.  It  shall  be  unlawful  for  any  swine  to  run  at  large  upon  the 
streets  of  Elkton.  Any  p^-rson  voluntarily  permitting  his  hogs  to  run  at 
large  shall  be  subjtHit  to  a  fine  of  not  less  than  $5,  nor  more  than  110,  for 
each  offense  for  eiich  and  every  hog  and  pig. 

"Section  135.  It  shall  he  the  duty  of  the  city  marshal  to  take  up  and  im- 
pound any  hog  found  running  at  large,  and  report  the  same  to  the  owner 
thereof  and  to  the  city  judge,  who  shall  thereupon  smnmon  said  owner  to 
appear  before  him  at  a  stjited  time  within  ten  days  thereafter,  and  show 
cause  why  he  or  she  should  not  be  fined. 

"Section  136.  The  marshal  shall  make  diligent  efforts  to  a.scertain  the 
name  of  the  owner  of  the  hog  or  hogs  impounded,  and  if  he  shall  be  unable 
to  do  so,  he  shall  advertise  the  impounding  of  said  hogs  and  a  description  of 
same  for  ten  days  by  written  and  printetl  notices  posted  at  the  courthouse 
door,  and  also  published  in  some  newsiiaper  printed  in  Elkton,  warning  the 
•owner  of  the  facts  and  notifying  him  to  appear  Ix^fore  the  city  judge  of  Elk- 
ton and  show  cause  why  said  hogs  should  not  Ix?  forfeited. 

"Section  137.  If  at  any  time  befon»the  sale  of  the  hog  or  hogs,  as  herein 
provided  for,  the  marshal  shall  ascertain  the  name  of  the  owner,  he  shall, 
before  the  making  of  the  siile,  summon  him  as  above  directetl.  The  owner 
of  such  hogs  shall  have  the  privilege*  of  redeeming  them  at  any  time  l>efore 
the  sale  by  paying  the  cost  and  expenses  up  to  the  time  of  the  redemption. 

"Section  138.  After  the  owner  has  l)een  summonetl  and  warned  as  above 
directed,  the  city  judge  shall  proceed  to  a  trial  as  to  whether  such  hog  or 
hogs  have  run  at  large  within  the  corporate  limits  as  aforesaid,  and  if  it 
shall  so  appear,  he  shall  make  an  order  declaring  the  same  forfeited  and 
directing  the  marshal  to  sell  them  at  public  outcry,  having  first  advertised 
said  sale  by  written  or  printetl  notices  for  two  days  preceding  the  day  of  sale. 
He  shall  ])e  alloweil  |1  for  each  hog  or  pig  so  impounded,  and  12 ^  cents  a 
day  for  each  for  feeding  and  caring  for  same.  Where  several  belonging  to 
the  same  owner  are  impounded  nt  the  same  time,  he  shall  receive  |i  for  one 
and  25  cents  each  for  the  others.  .The  city  judge  shall  be  allowed  $1  for  hold- 
ing each  trial  in  which  a  forfeiture  is  decreed,  all  the  aforesaid  sums  to  be 
taxed  as  costs  and  deducted  from  the  proceeds  of  the  sale,  and  the  balance, 
if  any,  shall  be  paid  to  the  owner  thereof.  The  marshal  Is  authorized  to 
secure  a  pound  in  which  to  confine  hogs  taken  up  under  this  law." 

And  in  the  second  paragraph  of  their  answer  say  that  plaintiff's  hogs  were 
taken  charge  of  by  the  marshal  of  the  city  of  Elkton,  while  running  at  large 
In  the  corporate  limits  of  the  city,  and  impounded;  that  they  were  adver- 
tised ten  days  by  written  notices  posted  up  at  the  courthouse  door  in  the 
city  of  Elkton,  and  by  a  notice  published  in  the  Todd  County  Progress  for 
ten  days;  that  at  the  expiration  of  ten  days  the  city  police  court  of  the  town 
of  Elkton  declared  the  hogs  forfeited,  and  direct-eti  them  to  be  sold  publicly 
within  two  days  thereafter  for  cash ;  that  they  were  sold  pursuant  to  this 
order,  and  the  proceeds  of  the  sale  were  used  to  pay  the  cost  of  the  proceed- 
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ing  and  the  expense  of  keeping  the  stock  while  in  pound,  and  tendered  the 
balance  of  the  purchase  money  t-o  the  plaintiff.  A  demurrer  was  int«»rposed 
to  this  answer  and  overruled,  and  appellant  declining  to  plead  further,  his 
Ix»tition  was  dismissed.  Upon  this  appeal  appellant  does  not  (juestion  the 
right  of  the  city  council  of  the  town  of  Elkton  to  pass  an  ordinance  which 
would  prevent  the  hogs  of  unknown  persons  from  running  at  large  in  the 
town,  nor  the  right  to  declare  such  hogs  forfeited ;  l)Ut  he  earnestly  insists  that 
the  town  council  had  no  authority  to  prescribe  a  mode  of  procedure  to  ac- 
•coniplish  this  end,  which  is  in  conflict  with  the  provisions  of  the  Civil  Code, 
i^ection  3fi5i7  of  the  Kentucky  Statutes,  a  section  of  the  charters  of  cities  of 
the  flfth  class,  to  which  appellee  belongs,  provides:  **The  city  council  of 
such  city  shall  have  power  to  pass  laws,  not  in  conflict  with  the  Constitu- 
tion of  this  State,  or  the  I'nited  States." 

Subsection  7  of  the  wime  section  of  the  statute,  in  referring  to  the  ix)wers  of 
the  town  council,  aiys:  ''It  shall  have  the  powef  to  do  and  perform  all  acts 
«nd  things  necessary  and  projx^r  to  carry  out  the  provisions  of  this  chapter, 
and  to  enact  and  enforce  within  the  limits  of  such  city  all  other  local, 
police,  sanitary  regulations  as  do  not  conflict  with  the  geneitil  laws." 

In  several  cases  this  court  has  held  th/vt  under  siiuilar  charter  provisions 
that  the  city  council  had  authority  to  pa.ss  ordinances  authorizing  the  sale 
of  hogs  impounded  aft4»r  a  judicial  detennination  by  some  court  that  they 
were  running  at  large  in  violation  of  such  ordinance.  (McKee  v.  McKee,  47 
Ky.,  43:3;  Varden  v.  Mount,  78  Ky.,  8(5.  In  the  cjise  of  Armstrong  v. 
Brown  and  Wright  v.  Clark,  &c. ,  20  Ky.  IjIiw  R*»p. ,  17(56,  the  question  was 
very  fully  gone  into,  and  the  conclusion  reached  that  ordinances  similar  to 
those  complained  of  in  this  action  were  valid.  In  the  latter  case  it  was  held 
that  Ave  days'  notice  of  sale  was  sufficient,  the  ordinances  being  justified  as 
-within  the  proper  exercise  of  the  police  jwwer  which  l^longs  to  municipal- 
ities of  this  character.  In  the  case  of  Armstrong  v.  Brown  the  opinion  uses 
this  language:  "If  the  unknown  owner  was  treated  as  a  nonresident  and  a 
ivarnlng  order  made  for  sixty  or  ninety  days,  the  cost  of  keeping  thwm 
^would  often  equal,  if  not  exceed,  the  value  of  the  property.  So,  from  the  very 
nature  of  the  case,  it  is  necessary,  in  the  interest  of  the  owner  and  the  city, 
that  the  property  should  be  sold  as  early  as  may  be  done,  giving  rea.sonable 
■opportunity  to  the  owner  to  be  heard,  or,  as  commonly  said,  'to  have  his 
day  in  court. '  ' ' 

And  five  days'  notice  was  held  reasonable  and  suflBcient  time  to  sustain 
the  jurisdiction  of  the  police  court  and  to  render  a  judgment  of  stile. 

These  cases  are  conclusive  of  the  questions  raised  by  appellant,  and  an 
elaborate  di-scussion  is,  therefore,  unnecessary. 

Judgment  afSnned. 


joxp:s  v.  commonwealth. 

(Filed  May  20,  19013— Not  to  Ix?  rtport^nl. ) 

Criminal  law — Robbery— Instructions — Appellant  was  tried  and  convicted 
Tinder  an  indictment  for  n^bbery.  The  facts  were  that  appellant  tock  the 
money  from  the  pocket  of  another  by  stetilth,  and  that  immediately  discover- 
ing his  loss  he  saw  the  hand  of  the  accuseil  a  few  inches  from  his  pocket  and 
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endeavored  to  retake  the  money  from  accused  by  force.  The  court  gave  an 
instruction  authorizing  a  conviction  for  robbery.  Held— That  said  instruc- 
tion was  erroneous  and  prejudicial  as  appellant  was  guilty  of  larceny  if 
anything,  as  no  force  was  used  until  after  the  commission  of  the  offense,  and 
this  was  in  an  effort  to  regain  possession  of  the  property  by  the  person  who 
had  lost  it. 

Julian  B.  Bourne  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

A  Pineal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  that  the  appellant  •  *  *  '-did  unlawfully,  will- 
fully, feloniously  and  with  force  and  violence,  and  by  putting  in  fear  one 
A.  B.  Tilton,  take  from  his  person  and  presence  $10  in  Uniteil  States  cur- 
rency, bank  notes,  gold  and  silver  coin,  commonly  known  as  money,  the 
personal  property  of  said  A.  B.  Tilton,  with  the  felonious  intent  to  perma- 
nently deprive  the  owner  thereof  and  to  permanently  convert  the  same  to  his 
own  use. "    *    ♦    • 

On  th6  trial  of  the  case  A.  B.  Tilton,  referred  to  in  the  indictment,  testi- 
fied that  he  was  in  the  betting  shed  of  the  Kentucky  Trotting  Association 

« 

looking  at  the  pool  sellers'  bulletin ;  that  he  had  |10  in  his  vest  pocket;  that 
the  defendant  was  standing  in  front  of  him  with  his  back  to  him;  that  while 
in  that  position  he  felt  something  touch  his  breast,  he  immediately  grabbed 
and  looked  down,  when  he  saw  defendant's  hand  which  he  had  grabbed  was 
twelve  or  fourteen  inches  from  witness'  vest  pocket;  that  defendant  pulled 
and  tried  to  get  away,  and  slipped  the  money  from  his  right  to  his  left  hand. 
From  the  facts  proven  it  is  evident  that  the  money  was  taken  from  Tilton 
by  stealth.  The  party  was  not  put  in  fear,  neither  was  violence  used  in 
taking  the  money.  This  court,  in  Commonwealth  v.  Prewitt,  82  Ky.,  240, 
defined  robbery  in  the  language  of  the  common  law,  which  is:  "The  feloni- 
ous and  forcible  taking  from  the  person  of  another  of  goods  or  money  to  any 
value,  by  violence  or  putting  him  in  fear."  This  court,  in  other  oases,  has- 
recognized  this  as  the  proper  definition  of  robl)ery.  No  violence  was  em- 
ployed in  taking  the  money.  It  is  true  that  after  Tilton  discovered  that  his 
money  had  been  taken  he  sought  by  force,  which  the  defendant  resisted,  to 
regain  possession  of  it  and  prevent  his  escape.  At  the  time  the  defendant 
was  seized  he  had  the  money  in  his  possession.  The  asportation  was  com- 
plete. He  had  the  money  as  much  in  his  possession  when  his  hand  was 
seized  as  he  would  have  had  had  more  time  elapsed  and  he  had  succeeded  in 
placing  it  in  his  pocket  or  in  the  hands  of  an  accomplice.  The  force  used 
did  not  accompany  the  taking  of  the  money,  but  in  resisting  an  eflfort  to  re- 
gain possession  of  it. 

In  Blackstone's Commentaries,  volume  4,  page  242,  it  is  said:  *'Thi8  pre- 
vious violence  or  putting  in  fear  is  a  criterion  which  distinguishes  robljery 
from  other  larcenies,  for  if  one  privately  steals  sixpence  from  the  person  of 
another  and  afterwards  keeps  it  by  putting  him  in  fear,  this  is  not  robbery, 
for  the  fe^r  is  subsequent." 

It  is  sfiid  in  Archibold's  Criminal  Practice,  608:  "It  maybe  observed* 
with  respect  to  the  taking,  that  it  must  not,  as  it  should  seem,  precede  the 
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Tlolenoe  or  putting  in  fear;  or,  rather,  a  subsequent  Tiolence  or  putting?  in 
fear  will  not  make  a  precedent  taking,  effected  clandestinely  or  without 
either  violence  or  putting  in  fear,  amount  to  robbery. ' ' 

The  court  below  evidently  tried  the  case  upon  the  theory  that  the  resist- 
ance by  the  defendant  of  the  force  used  by  Tilton  to  regain  his  money  made- 
It  a  case  of  robbery  instead  of  larceny,  therefore,  the  court  gave  the  follow- 
ing erroneous  instruction:  "If  the  defendant,  by  stealth  merely,  got  and 
retained  or  transferred  to  the  possession  of  another,  money,  the  property  of 
A.  B.  Tilton,  this  was  not  a  taking  by  force.  If  the  defendant,  by  stealth, 
got  possession  of  money,  the  property  of  A.  B.  Tilton,  by  taking  said  money 
from  the  person  of  said  Tilton,  and  immediately  before  said  defendant  had 
secured  the  money  to  himself  or  transferred  to  another  said  Tilton  discov- 
ered the  taking,  and  then  and  there,  by  the  use  of  physical  force,  attempted 
to  regain  possession  of  the  money  while  said  money  was  in  the  possession  of 
the  defendant,  and  the  defendant  then  and  there,  by  the  use  of  physical  force, 
prevented  said  Tilton  from  retaking  said  money,  and  either  retained  it  him- 
self, or  fraudulently  transferred  it  to  the  possession  of  another,  this  was  a 
taking  by  force. ' ' 

The  fact  that  force  was  used  by  defendant  after  the  money  had  been  taken 
could  not  relate  back  to  the  act  of  taking  so  as  to  be  considered  force  acoom- 
X>anying  that  act.    The  taking  of  the  money  was  larceny. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HOME  INSURANCE  CO.  OF  N.  Y.  v.  HOLDER. 

(Filc4  May  19,  1903— Not  to  be  reported. ) 

Insurance— Waiver  of  forfeiture  of  policy— This  action  was  brought  to  recover 
for  a  loss  under  a  policy  of  fire  insurance.  A  policy  of  fire  insurance  was 
executed  on  January  31,  1898.  The  premium  was  125,  f5  of  which  was  paid 
and  four  notes  for  $5  each,  payable  annually  thereafter,  were  executed.  The 
last  installment  became  due  on  January  31,  1902,  and  was  unpaid.  The  loss 
occurred  on  February  12,  1902.  The  company,  in  defense,  insisted  that  the 
policy  was  forfeited  for  nonpayment  of  the  last  premium  note.  On  the  trial 
evidence  was  introduced  showing  that  an  agent  of  appellant  was  applied  to 
before  the  note  became  due,  and  that  for  special  reasons  then  made  known  to 
him  waived  the  forfeiture.  A  verdict  and  judgment  resulted  in  favor  of 
plaintiff.  On  appeal.  Held— That  the  verdict  will  not  be  disturbed  as  the 
evidence  was  sufficient  to  authorize  the  jury  to  decide  that  there  was  a 
waiver  of  the  forfeiture. 

Shelbourne  &  Kane  for  appellant. 

J.  M.  Nichols  &  Son  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  January  31,  1898,  the  appellant  executed  and  delivered  to  appellee  its 
policy  of  insurance  by  which  it  insured  him  against  loss  by  fire  on  his  resi- 
dence, household  goods  and  meathouse  in  the  sum  of  $600.  The  premium  for- 
this  insurance  was  125.  Appellee  paid  |5  of  this  at  the  time,  and  executed 
his  note  for  $20,  to  be  paid  in  four  equal  annual  installments  of  |5  each,  to. 
be  paid  on  the  1st  day  of  each  February  following. 
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Appellee's  property  was  destroyed  by  fire  on  the  12th  day  of  February,  1902. 

Appellant  refused  to  pay  the  policy  or  any  part  thereof,  claiming  that  the 
policy  was  forfeited  or  lapsed  by  reason  of  appellee's  failure  to  pay  the  last 
installment  of  |6,  when  due  on  February  1,  1902.  The  policy  contains  the 
following  clause:  "But  it  is  expressly  agreed  that  this  company  shall  not  be 
liable  for  any  loss  or  damage  that  may  occur  to  the  property  herein  men- 
tioned while  any  installment  of  the  installment  note,  given  for  premium 
•upon  this  i)olicy,  remains  past  due  and  unpaid." 

The  facts  with  reference  to  the  last  premium,  as  appear  of  record,  are  as 
follows,  to  wit :  Some  time  in  the  hitter  part  of  January,  1908,  the  appellee 
received  notice  from  the  appellant  that  his  premium  would  l)e  due  February 
1,  following.  The  appellee,  at  that  time,  had  concluded  to  vacate  the  prem- 
ises insured  and  place  his  son  in  the  possession  thereof  as  his  tenant,  and 
being  unable  himself  to  read  and  write  he  went  to  one  T.  C.  Halteman,  an 
insurance  agent  of  Bardwell,  but  not  an  agent  of  appellant  company,  for  in- 
formation. Halteman  advised  him  not  to  send  the  premium  to  the  appel- 
lant at  that  time;  that  it  would  be  necessary  for  him  to  get  a  tenant's  permit 
from  appellant,  and  that  that  would  cost  him  something  in  addition  to  the 
premium;  that  he  would,  for  appellee,  write  appellant's  agent  at  Clinton, 
Ky.,  for  the  permit,  and  when  he  received  it,  and  ascertained  the  cost  of  it, 
he  could  send  the  amount  with  the  premium.  Halteman  then  wrote  for  ap- 
pellee the  following  letter: 

"Bardwell,  Ky.,  January  31,  1902. 
^'Mr.  Porter,  Clinton,  Ky.  : 

"Dear  Sir— I  am  going  to  move  out  of  my  house  in  a  few  days;  I  am  carry- 
ing insurance  in  your  company  and  I  want  you  to  give  me  a  permit  for  my 
son  to  occupy  the  building.  The  premium  will  be  due  February  1,  and  just 
■as  soon  as  I  receive  the  permit  I  will  pay  the  premium. 

"Yours  truly, 

(Signed)    "JOHN  HOLDER.'' 

Porter  forwarded  this  letter  to  the  Western  home  office  of  appellant  at  Chl- 
^;ago.  The  superintendent  there  wrote  a  letter  stating,  in  substanoe,  that 
they  would  issue  the  permit  when  the  premium  was  paid,  and  also  notified  ap- 
pellee that  his  policy  had  lapsed  by  reason  of  the  nonpayment  of  the  pre- 
mium. This  letter  was  writt-en  February  6,  and  addressed  to  "John  H. 
Holden,"  inst-ead  of  to  "John  Holder,"  and  appellee  never  received  it.  The 
agent  of  appellant,  Mr.  Porter,  at  Clinton,  Ky. ,  was  in  Bardwell  aliout  the 
'2d  of  February,,  and  stated  to  the  agent  of  the  appellee,  Mr.  Halteman,  that 
he  had  received  the  letter,  copied  above,  and  that  he  had  forwarded  it  to  the 
company,  and  that  the  matter  would  be  attended  to.  Halteman  testified 
that  he  told  Porter  at  the  time  that  appellee  wanted  to  pay  for  the  permit 
and  the  premium  at  the  same  time.  Porter  denies  this.  There  was  other 
evidence  introduced  not  necessary  to  mention  here. 

The  court  gave  three  instructions.  The  first  one  is  as  follows:  "If  the 
Jury  believe  from  the  evidence  the  plaintiff  was  ready,  willing  and  able  to 
pay  the  premium  at  the  time  it  was  due,  and  that  he  employed  T.  Halteman 
to  procure  for  him  a  permit  for  his  property  to  be  occupied  by  a  tenant;  If 
the  jury  further  believes  from  the  evidence  the  defendant's  agent,  J.  A. 
Porter,  and  said  T.  Halteman  acting  for  the  plaintiff  as  his  agent,  entered 
into  a  contract  or  agreement  by  the  terms  of  which  the  defendant  was  to 
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issue  to  plaintiff  a  tenancy  permit,  and  tiiat  the  payment  of  premium  note- 
was  to  be  deferred  until  said  permit  should  be  issued;  and  if  the  juiy  further- 
believe  from  the  evidence  the  plaintiff  had  received  no  notice  fnmi  the  de- 
fendant before  the  destruction  of  his  prui)erty  by  lire  that  the  j^ermlt. would 
not  be  issued  until  the  premium  was  first  paid,  the  law  is  for  the  plaintiff, 
and  the  jury  should  so  find." 

The  second  instruction  was  the  measure  of  damages,  and  the  third  the  con- 
verse of  the  first. 

In  the  case   of   Blackerby  v.  Continental  Ins.    Co.,  8H  Ky. ,  580,  the  court 
said:  "While,  however,  the  time  of  jMiyment  of  a  premium  is  of  the  essence 
of  a  contract  of  insurance,  and  while  the  conditions  of  a  iK)licy,  which  the 
court  reganls  as  valid,  ci\n  not   be  held  to   be  meaningless  or  l)e  avoided, 
save  for  a  sufficient  cause,    yet    forfeitures   iiiv    not    regarded    with    favor. 
The   belief   long   prevailetl    that   the   insuniiice   business   could  not  l)e  car- 
ried on   without   the   power   to   imjjose   the  most   stringent  conditions  for 
delinquency,    owing    to    the     fact     that    prompt    payments    constitute    its. 
very  life;    and   while   this    is    so,    yet    moiv   lilx^ral    views   have    properly 
obtained   of   bite,   and    the   contract   will    Ix*   liberally  con.strueti  as  to  the 
insurt»d.    We  do  not  mean   by  this   that  the  law  will  not   uphold   a   con- 
dition in  a  iX)licy  which  is  not  illegal  and   contniry  to  public  ix>licy,  but 
that  a  court  will  seize  hold  of  a  reiisonal)le  excuse  U)  avoid  forfeiture.     If, 
for  instance,  the  insured  cnn  show  s<mie  reasonable  excuse  for  nonpayment 
of  a  premium,  Iwsed  uix)n  the  condu(;t  of  the  insurer,  the  ix)licy  will  not  1x3 
regarded  as  forfeited. " 

It  is  further  shown  in  the  proof  that  one  or  two  of  the  previous  prtMuiums 
were  i>aid  afU»r  their  maturity  without  objection  or  complaint  or  forfeiture 
or  lapse,  and  it  is  shown  by  the  note  of  apjx^llee  to  apix'llant's  agent  that  it 
was  his  purpose  to  retiiin  the  prt*mium  until  he  ascertiiined  the  lulditional 
cost  occasionetl  by  the  tenancy  jx^rmit,  and  to'muit  it  all  at  one  time,  and  tho 
statement  by  apix'llant's  agent,  Portt»r,  to  apjx^llee's  agent,  Halteman,  in 
effect  that  this  would  be  all  right,  this,  in  our  opinion,  was  suflBcient  to  lull 
appellee  into  feeling  that  he  was  secure,  and  that  his  interests  were  pro- 
tected. The  instructions  of  the  court  were  right  and  projx^r,  and  thei*e  was 
at  least  some  evidence  authorizing  the  jury  to  return  a  venlict  for  the 
•  plaintiff. 

Finding  no  error  prejudicial  to  the  rights  of  the  appellant  the  judgment 
of  the  lower  court  is  affirmed. 


CLEVELAND  ORPHAN  INSTITUTION,  &o.  v.  HELM,  &c. 

(Filed  May  19,  nM)3— Not  to  be  reported.) 

Probate  of  wills— Statute  of  limitation— In  1890  H.  died,  and  no  will  being 
found,  his  mother  administered  on  his  estate.  The  property  was  sold  and 
proceeds  distributed  among  his  heirs,  as  in  case  of  intestacy.  More  than 
eleven  yetirs  after  his  death  a  will  w^as  found,  in  which  appellants  were  desig- 
nated as  devisees  in  remainder  after  the  death  of  his  mother,  who  was  given 
the  life  estate.  This  will  was  offered  for  probate,  and  the  county  court  re« 
fused  to  admit  it  to  probate  as  the  statute  of  limitation  of  ten  years  was  in- 
terposed as  a  defense.     The  action  of  the  lower  court  was  approved  on  appeal 
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to  the  circuit  court.  On  this  appeal,  Held-— That  while  no  section  of  the 
Kentucky  Statutes  fixing  a  statute  of  limitation  by  specific  terms  applies  to 
probate  of  wills,  yet  section  8523,  Kentucky  Statutes,  providing  a  limitation 
of  ten  years  for  all  cases  not  specifically  pro  prided  for,  applies  to  this  case,  and 
the  will  was  properly  refused  to  be  probated. 

D.  L.  Thornton,  W.  O.  Davis  and  Field  McLeod  for  appellants. 

Geo.  B.  Kinkead  for  api)ellees. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  IHth  day  of  October,  18W),  T.  Logan  Helm,  a  citizen  of  Woodford 
county,  Ky. ,  accidentally  met  his  death  in  the  county  of  Orange  and  State  of 
Florida,  at  which  place  he  had  certain  interests  and  was  temporarily  so- 
journing. No  will  was  found  at  the  time  of  his  death,  and  it  Wiis  believed 
by  all  who  were  associated  with  him,  or  related  to  him,  that  he  died  inte^^ 
tate.  At  the  time  of  his  death  he  owned  an  undivided  one-third  interest  in 
an  estate  left  by  his  father,  J.  D.  Helm^  which  consisted  largely  of  valuable 
land  in  Woodford  county,  Ky.  He  was  also  the  owner  of  three  small  tracts 
of  land,  with  oninge  groves  on  them,  in  Florida.  His  mother,  believing 
that  he  died  intestate,  admini.««tered  upon  his  estate  in  Florida,  and  settled 
his  estate  there  by  the  sale  of  his  lands  and  the  payment  of  his  debts.  This 
occurretl  in  the  year  1891.  On  the  28th  day  of  July,  1902,  eleven  years  and 
nine  months  after  the  death  of  Helm,  a  i>ai3er  purporting  to  be  the  last  will 
and  testament  of  T.  Logan  Helm  wos  producetl  by  one  of  the  officers  of  the 
bank  of  Woodford,  and  oflfereil  for  probate  in  the  Woodford  County  Court- 
By  this  paper,  which  appeared  to  have  been  written  by  Helm,  he  devised  a 
life  estiite  in  all  his  property  to  his  mother,  Mrs.  Mary  Helm,  with  remain- 
der to  the  appellants,  Cleveland  Orphan  Institution,  at  Versailles,  Ky.,  the 
Kentucky  Female  Orphan  School  at  Midway,  Ky.,  the  St.  John's  Protestant 
Episcopal  Church  and  the  trustees  for  the  common  schools  of  Woodford 
county,  Kentucky.  The  father  of  the  decedent  had  died  some  years  before 
*he  date  of  his  death,  and  his  mother  and  only  sister  survived  him  as  his  sole 
heirs  at  law.  This  si.ster,  Miss  Margtiret  Helm,  and  his  mother,  Mrs.  Mary 
Helm,  appeai-ed  in  the  Woodford  County  Court,  and  then  on  appeal  in  the  ^ 
Woodford  Circuit  Court,  and  interposing  the  plea  of  the  statut>e  of  limitations, 
resisted  the  motion  to  prol^ate  the  piiper  as  the  la.st  will  and  t^^stament  of  T. 
Logan  Helm.  The  lower  court  .sustained  their  i)lea  and  dismissed  the  pro- 
ceedings to  probate  the  will.  Appellants  have  api)ealed  from  that  judgment 
to  this  court. 

In  the  case  of  Allen,  &c.  v.  Froman,  9«  Ky. ,  816,  the  court  said:  "Indeed 
there  is  no  provision  in  chapt-i^r  71,  the  title  of  which  is  'limitation  of 
Actions, '  that  in  terms  does  fix  the  limit  of  time  within  which  wills  may  be 
probated,  and  if  done  at  all,  it  is  l)y  section  9,  articles,  as  follows:  'An  action 
for  relief  not  provided  for  in  this  or  some  other  chapt.er  can  only  be  com- 
menced within  ten  years  next  after  the  cause  of  action  accrued. '  The  language 
of  that  stction  does  in  fact,  and  we  must  consequently  hold  was  intended  to, 
comprehend  every  case  of  relief  not  elsewhere  in  the  General  Statutes  directly 
provided  for,  whether  sought  by  action  or  proceeding.  For  section  27,  chap- 
ter 21,  provides  that  the  term  'action,'  when  us^d  in  this  revision,  shall  be 
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construed  to  Include  all  proceedings  in  any  court  in  this  Commonwealth. 
We  can  see  no  reason  why  a  period  of  time  should  not  lie  fixed  for  probating 
wills  as  well  as  for  instituting  or  commencing  any  other  action  or  proceed- 
ing for  relief,  for  fraud  may  be  perpetrated  in  the  matter  of  probating  wills 
by  reason  of  death  of  witnesses  to  the  transaction,  and  Innocent  purchasers 
disturbed  and  deprived  of  property  honestly  acquired,  by  setting  up  false 
wills  after  a  long  lapse  of  time,  as  can  occur  in  any  other  case.  80,  as  held 
by  the  court  in  Hoflfert  v.  Miller,  8f5  Ky. ,  572,  it  has  become  legislative  policy 
of  this  St«te  to  fix  in  every  case  a  limit  of  time  for  beginning  eveiy  action 
or  proceeding  for  relief,  and  section  9,  article  3,  was  intended  for  that  pur- 
pose. ' ' 

These  sections  of  the  General  Statutes  wert»  in  force  at  the  time  of  the 
death. of  T.  Logan  Helm,  «ind  the  siune  provisions  are  in  the  Kentucky  Stat- 
utes now  in  force. 

Appellants  concede  that  the  case  al)Ove  referred  to  is  in  opposition  to  their 
claim,  and  insist  that  this  court  overruli*  the  case  of  Allen  v.  Froman,  and 
claim  that  sectitm  2522,  Kentucky  Statutes,  which  is  the  same  as  section  9, 
article  3,  General  Statut*»s,  does  not  apply  to  the  prolwition  of  wills,  and  re- 
fers this  court  to  5  Litt^^ll,  274.  At  the  time  this  case  was  decided  there  was 
no  statute  in  this  State  similar  to  st^ction  2o22,  and  c^insequently  that  case 
can  have  no  ]x»aring  on  the  issue  here.  Since  the  case  of  Allen  v.  Froman 
was  decide<l  this  court  decided  and  ordered  to  be  reported  the  case  of  Reid's 
Adm'r  v.  Benge,  2ii  Ky.  Law  Rep.,  22-3,  in  which  case  the  case  of  Allen  v. 
Froman  was  cited  and  appn>ved,  the  court  using  this  language:  "It  is  well 
settled  in  this  Stiit-e  that  a  will  may  he  proliated  at  any  time  within  ten 
years  after  the  death  of  the  testator. " 

We  are  of  the  opinion  that  the  jjrinciples  settled  in  the  cases  above  referred 
to  are  sound  and  should  be  upheld  for  the  reason  that  the  public  have  a 
^reat  interest  in  having  a  known  limit  fixed  by  law  to  litigation  for  the 
quiet  of  the  community,  and  that  there  may  lie  a  certain  fixed  period  after 
which  the  poss(»s.sor  may  know  that  his  title  and  right  can  not  l3e  called  in 
question  or  harra.ssed  by  stale  demands  after  witnesses  of  the  facts  are  dead. 

We  have  been  unable  to  find  anything  in  the  pletidings  which  will  bring 
appellants  within  any  of  the  exceptions  to  p'revent  the  running  of  the  stat- 
ute of  limitation.  App(»llants  complain  of  this  part  of  the  judgment  of  the 
lower  court:  "And  it  is  adjudged  by  the  court  that  neither  said  paper,  nor 
any  part  therwif,  is  the  last  will  and  testament  of  T.  Logan  Helm,  deceased. " 
This  language  is  surplusage,  and  can  not  have  any  effect.  The  only  ques- 
tion before  the  court  was  whether  or  not  the  paper  purix)rting  to  Iw  the  will 
should  be  pnjliiited.  The  court  properlj'  adjudged  that  it  should  not  }ye  as  it 
was  liarred  by  the  statute  of  limitation. 

Finding  no  ern)r  prtgudicial  to  the  rights  of  api)ellants  the  judgment  of 
the  lower  court  is  affirmed. 


LOUISVILLE  &  NASHVILLE  K.  R.  CO.  v.  HALL. 

(Filed  May  19,  19(>3— Not  to  Ije  report4»d.) 

1.  Railroads — Negligence — Statute  of  limitation — Pleading — Appellee  was 
an  employe  of  appellant,  performing  duties  at  coal  bins  which  supplied  its 
engines  with  coal,  and  while  descending  a  ladder  on  the  side  of  a  box  car 
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was  struck  by  a  portable  chute  and  knocked  between  the  cars  and  his  legs 
were  crushed,  which  necessitated  their  amputation.  This  action  was  filed, 
also  an  answer  pleading  contributoiy  negligence.  Before  any  reply  was  filed  to 
same  an  amended  answer  was  filed,  interposing  the  plea  that  the  action  was 
barred  by  sttitute  of  limitation  of  one  year  i)ecfl,use  the  petition  was  not  filed 
and  summons  issued  thereon  within  one  year  after  the  injury  as  reciuired  by 
sections  2524,  Kentucky  Statutes,  and  section  59,  Ciiril  Code  of  Practice.  Ti> 
the  filing  of  this  amendment  appellee  object<*d  and  the  court  susttiined  the  ob" 
jection.  Appellw  to  support  his  objection  filed  the  affidavit  of  the  circuit  court 
clerk,  stilting  that  he  had  received  the  peUtion  by  mail,  with  instructions  to 
file  it  and  issue  summons  on  it  eleven  ilays  ixjfore  the  expiration  of  they<«r, 
but  the  tax  not  accompanying  the  )>etition,  and  not  being  ac«iuainted  with 
either  the  plaintiff  or  his  attorney,  he  did  not  file  it,  Imt  several  days  l*»fore  the^ 
expiration  of  the  time  he  met  plaintiff's  attorney  and  told  him  that  the  suit- 
was  filed  and  summons  issued,  honestly  thinking  he  had  filed  it.  Uix)n,  dis- 
covering his  mistake  he  filed  it  and  issued  summons  on  it,  but  not  until 
after  the  expiration  of  one  year  from  the  injury.  A  trial  result-ed  in  a  verdict 
and  judgment  for  plaintiff  for  |10,«K)0  damage.s.  The  failure  of  the  court  to 
permit  the  ajuended  answer  to  be  filed  is  relied  on  as  a  ground  for  iwersal. 
Held— That  the  court  erred  in  refusing  to  permit  tlie  amended  answer  to  lie 
filed  as  a  jiarty  has  the  right  to  amend  nn  answer  at  any  time  without  leave 
befoiv  rei)ly  is  filed  to  siinie,  and  no  ivply  was  filed  before  the  amendment 
was  t**ndered,  but  same  would  not  have  been  available  if  the  sttit-ement-s  had 
been  true  as  plaintiff,  by  filing  his  i)etition  with  the  (^lerk  with  instructions 
to  issue  summons  therwm,  had  done  all  he  could,  and  could  not  be  i)rejud iced 
by  the  failure  of  the  clerk  to  i)erform  his  duty  within  proper  time. 

2.  Instructions — It  was  erroneous  to  instruct  the  jury  that  it  was  the  duty 
of  the  railrotul  company  to  kee])  the  coal  chute  far  enough  from  the  track  to^ 
penult  a  jxjrson  on  a  ladder  on  the  side  of  a  car  to  pass  without  Injury.  The 
company  was  only  retjulred  to  exercise  reasonable  care  to  prevent  such  in- 
jury. It  was  also  erroneous  as  it  only  required  plaintiff  to  know  that  the 
chute  was  too  close  to  the  car  when  the  instruction  should  have  added  -Chat 
he  knew  or  could,  by  the  exercise  of  brdlnary  care,  have  known. 

H.  Measure  of  damages — The  court  erred  In  Its  Instruction  which  fixed  the 
measui-e  of  danuiges.  In  this  cnse,  where  d«ith  did  not  ensue,  the  court 
should  have  ln8truct*»d  the  jury  that  compensatory  damages  should  be  con- 
fined to  the  exiK^nse  of  cure,  value  of  time  lost  and  fair  compensation  for 
physical  and  mental  suffering  caust*d  by  the  Injury,  and  for  any  permanent 
reduction  of  i)ower  to  earn  money.  No  Instruction  authorizing  punitive 
damages  should  have  lx»en  given  as  the  proof  did-  not  show  that  appellant 
was  guilty  of  any  gross  negligence. 

4.  Verdict  flagrantly  against  the  evidence — A  new  trial  should  have  been 
granted  as  the  verdict  was  flagrantly  against  the  evidence. 

Falrlelgh,  Straus  &  Eagles,  B.  D.  Warfleld  and  E.  W.  Hines  for  appellant. 

W.  S.  Pryor  and  B.  F.  Cooper  for  appellee. 

Appeal  fi-om  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

The  appellee,  W.  H.  Hall,  was  one  of  a  gang  of  laborers  employed  by  th» 
appellant,  the  Louisville  &  Nashville  R.  R.  Co.,  to  perform  such  services  as 
might  be  necessary  alxmt  their  coal  bins  from  which  it  supplied  its  engines 
with  coal  at  I.K^banon  Junction.  The  bins  are  alx)ut  eight  hundred  feet  in 
length  and  are  built  along  a  side  track,  on  which  appellant  operated  tbive 
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large  portable  coal  a  utes  from  which  the  tenders  of  the  engines  were  loaded. 
On  the  16th  of  August,  1899,  the  appellee,  Hall,  came  in  contact  with  one  of 
these  coal  chutes  whilst  descending  the  side  ladder  from  the  top  of  a  box  car 
attached  to  a  moving  freight  train,  and  was  knocked  between  two  cars,  and 
his  legs  run  over  and  so  crushed  as  to  require  amputation.  On  the  16th  of 
August,  1900,  he  instituted  this  suit  for  damages,  alleging  as  a  cause  of 
action  that  he  had  been  direct*»d  by  the  foreman  in  charge  of  the  coal  bins  to 
try  to  detect  certain  parties  who  were  stealing  coul  from  the  bins,  and  for 
this  purpose  was  allowed  to  boanl  freight  trains  after  they  had  been  supplied 
with* coal  and  ride  along  the  bins;  that  on  the- loth  day  of  August,  1899,  he 
climbed  to  the  top  of  a  box  car  of  a  slowly  passing  train  and  remained  on 
the  top  of  the  ctir  until  it  hiul  passed,  as  he  supix)sed,  the  three  coal  chutea 
on  the  side  track ;  that  he  then  descended  the  side  ladder  of  the  lx>x  car  for 
the  purpose  of  alighting  near  the  U\r  end  of  the  coal  bins,  when  he  suddenly 
came  in  cont*ict  with  one  of  these  chutes,  which  had  been  moved  from  its 
customary  place  near  the  other  two  and  without  his  knowledge,  and  had  been 
negligently  left  standing  on  the  side  track  in  such  close  proximity  to  the 
main  tnick  that  his  body  could  not  pass  between  the  chute  and  the  moving 
train;  and  that  as  a  result  of  this  negligence  he  was  knocked  from  the  side 
of  the  car  and  run  over  by  the  train,  susbiining  injuries  therefrom  which 
resulted  in  the  loss  of  both  of  his  legs.  He  charges  that  these  injurie*  were 
the  result  of  the  defendant's  negligence  in  failing  to  construct  and  keep  its 
portable  coal  chutes  at  a  proper  and  stife  distance  from  its  passing  cars. 

At  the  following  September  term  of  the  Bullitt  Circuit  Court  defendant 
answered,  traversing  sx)eciflcally  all  the  aflBmiative  allegations  of  plaintiff's 
petition,  and  saying  further,  by  way  of  defense,  that  the  plaintiff  had  been 
employed  alxjut  its  coal  bins  for  many  months  prior  to  receiving  the  injuries 
sued  for;  that  he  was  familiar  with  its  portable  chutes  and  the  construction 
thereof,  and  was  thoroughly  familiar  with  their  proximity  to  the  main  track ; 
that  he  ^«ceived  the  injuries  sued  for  whilst  he  was  riding  on  the  side  ladder 
of  one  of  their  freight  cars  in  violation  of  one  of  the  rules  of  the  company^ 
and  for  his  own  pleasure  and  convenience,  and  not  on  any  business  of  the 
company  or  in  obedience  to  any  direction,  express  or  implied,  of  the  fore- 
man of  the  coal  bins;  that  he  was  at  a  place  where  he  had  no  right  to  be, 
and  where  no  duty  of  his  employment  called  him,  and  receiyed  the  injuriea 
complained  of  as  the  result  of  his  own  contributory  negligence.  The  plead- 
ings were  not  iikade  up  at  the  September  term.  At  the  following  March 
term  of  the  court,  before  a  reply  had  been  filed,  the  defendant  tendered  and 
offered  to  file  an  amended  answer,  in  which  they  alleged  that  more  than  one 
year  had  elapsed  between  .the  16th  day  of  August,  1899,  when  plaintiff's  right 
of  action  accrued,  and  the  10th  of  August,  1900,  when  this  suit  was  filed  and 
summons  issued  thereon,  and  relied  upon  the  lapse  of  time  and  the  statute 
of  limitation,  and  averred  that  this  plea  was  omitted  from  the  original 
answer  by  oversight  and  mistake  on  the  part  of  the  attorney.  Plaintiff  ob- 
jected to  the  filing  of  this  amended  answer,  and  filed  the  affidavit  of  O.  W. 
Pearl,  clerk  of  the  Bullitt  Circuit  Court,  in  which  he  stated  that  about  the 
6th  of  August,  1900,  he  received  the  petition  in  this  case  in  a  letter  from 
plaintiff's  attorney,  requesting  that  same  be  filed  and  summons  issued 
thereon,  but  that  no  tax  accompanied  the  petition ;  and  that  as  he  did  not 
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know  either  the  plaintiff  or  his  attorney  he  did  not  file  the  petition,  but 
"When  aslted  about  the  matter  by  plaintiff's  attorney  several  days  prior  to  the 
16th  of  August,  1900,  infonned  him  in  good  faith  that  it  had  been  filed ;  and 
that  he  thought  so  at  the  time,  and  did  not  discover  his  mistake  until  the 
16th  of  August,  UK)0,  when  he  filed  the  petition  and  issued  summons  thereon. 
The  trial  court  refused  to  permit  the  amended  answer  to  be  filed.  The  plead- 
ings l3eing  made  up  by  reply,  a  trial  l)efore  a  jury  at  the  December  term, 
1901,  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $10,000, 

Grounds  and  motion  for  a  new  trial  having  been  overruled  the  defendant 
appeals,  relying  for  a  reversal  upon  numerous  alleged  errors  to  their  preju- 
dice in  the  court  Ijelow.  First  in  ortler  was  the  refusal  of  the  trial  court  to 
permit  the  plea  of  limitation  set  up  in  the  amended  answer  to  go  in. 

By  section  2524  of  the  Kentucky  Statutes  it  is  prt)vlded  that  "an  action 
shall  be  deemed  to  have  l)een  commenced  at  the  date  of  the  first  summons  or 
process  issued  in  good  faith  from  the  court  or  tribunal  having  jurisdiction 
of  the  cause  of  action." 

Section  39  of  the  Civil  Code  of  Practice  is  as  follows:  "An  action  is  com- 
menced by  filing  in  the  office  of  the  clerk  of  the  proper  court,  a  petition 
stating  the  plaintiff's  cause  of  action;  or,  in  cases  wherein  written  pleadings 
are  not  required,  by  filing  in  such  court  the  account,  or  written  contract,  or 
a  short  written  statement  of  the  facts  on  which  the  action  is  founded;  and, 
in  either  case,  by  causing  a  summons  Ui  be  issued  or  a  warning  order  to  be 
made  thereon." 

In  Kellar  v.  Stanley,  86  Ky. ,  240,  it  was  held  that  an  action  was  not  com- 
menced until  a  summons  was  issued  or  a  warning  order  made.  In  L.  &  N. 
B.  R.  Co.  V.  Smith's  Adm'r,  87  Ky.,  601,  which  was  a  suit  for  damages  for 
personal  injuries,  the  petition  w^as  filed  and  summons  issued  thereon  and 
served  upon  the  appellant  within  a  year  from  the  accrual  of  the  cause  of 
action,  but  the  summons  cited  the  appellant  to  appear  at  the  next  term  of 
the  court,  which  commenced  within  t«n  days  from  the  date  of  the  smnmons. 
At  the  following  term  of  the  court  the  summons,  upon  defendant's  motion, 
was  quashed  upon  the  ground  that  it  was  made  returnable  to  a  term  of  court 
commencing  within  ten  days  from  its  date.  Thereafter  an  alias  summons 
was  issuod  and  served,  and  more  than  a  year  having  elapsed  from  the  accrual 
of  the  cause  of  action  to  the  issuing  of  the  alias  summons,  plaintiff  plead 
the  statute  of  one  year's  limitation  as  a  bar  to  appellee's  right  to  malnt<ain 
the  action,  and  It  was  held  that  where  the  plaintiff  had  filed  his  petition  and 
caused  summons  to  issue  thereon  in  time  to  save  his  right  of  action  he  had 
done  all  that  the  law  required  him  to  do,  as  it  was  the  duty  of  the  clerk  to 
issue  the  summons  to  the  proper  term  of  court,  and  it  was  not  incumbent 
upon  the  plaintiff  to  see  that  he  did  so.  The  ruling  in  this  case  was  fol- 
lowed in  the  cas?  of  the  L.  &  N.  R.  R.  Co.  v.  Bowen,  18  Ky.  Law  Rep.,  1099. 

In  that  case  the  petition  was  filed  in  time,  but  the  summons  was  issued  in 
the  name  of  D.  C.  Brown  instead  of  B.  C.  Bowen,  and  it  was  held  that  when 
plaintiff  filed  his  suit  and  had  summons  issued  he  had  a  right  to  believe 
that  the  clerk  would  issue  it  in  his  name  and  that  limitation  did  not  ran. 
These  ca.ses  involved  the  construction  of  the  Code  provisions.  In  Clark  v. 
Kellar,  66  Ky. ,  223,  the  court  had  before  It  a  case  arising  under  section  2091 
of  the  Statutes,  and  it  was  held  that  if  five  years  was  permitted  to  ^p» 
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after  the  suing  out  of  process,  whic^  had  been  returned  unexecuted,  until 
another  process  was  sued  out  and  executed  the  bar  was  effectual.  In  Hiatt 
V.  Bank  of  Kentucky,  71  Ky. ,  193,  it  was  held  that  an  action  was  commenced 
when  the  first  summons  thereon  was  issued  in  good  faith. 

In  all  the  cases  bearing  upon  this  question  which  we  have  been  able  to 
find  the  plaintiff   had  filed  his  petition  in  the  clerk's  office  and  caused  sum- 
mons to  be  issued  thereon  within  the  statutory  period  of  limitation,  it  was 
held  that  this  was  the  Umit  of  his  duty;  that  he  had  a  right  to  rely  upon  the 
clerk  to  issue  the  summons  in  proper  form  and  to  the  proper  court.     It  ap^ 
pears  both  from  the  reasoning  and  decision  in  each  6f  these  cases  that  the 
duty  on  the  part  of  the  plaintiff  to  file  his  petition  and  have  summons  issued 
thereon  within  the  statutory  period  was  mandatory;    and  that  any  negli- 
gence In  this  respect  could  not  be  charged  to  the  clerk  as  an  excuse  for  the 
plaintiff's  failure  to  perform  his  duty.    But  in  the  case  at  bar  another  very 
serious  question  arises.    The  clerk  in  his  affidavit  testifies  that  whilst  the 
I>etltion  was  mailed  to  him  within  the  period  of  limitation,  it  was  not  ac- 
companied by  the  tax' on  the  suit;  that  he  was  unacquainted  with  the  plain- 
tiff and  his  attorney,  and  for  this  reason  declined  to  file  the  petition  or  issue 
the  process,  nor  does  it  appear  that  this  omission  was  ever  supplied.    As  said 
in  Wood  V.  Carpenter,  100  U.  S.,  135:  "Statutes  of  limitation  are  vital  to  the 
welfare  of  society  and  are  favored  by  the  law.    They  are  found  and  approved 
in  all  systems  of  enlightened  jurisprudence.    They  promote  repose  by  giving 
security  and  stability  to  human  affairs.     An  important  public  policy  lies  at 
their  foundation.    They  stimulate  to  activity  and  punish  negligence.     While 
time  is  constantly  destroying  the  evidences  of  rights,  they  supply  its  place  by 
a  presumption  which  rendered  proof  unnecessary.     Mere  delay,  extending  to 
the  limit  prescribed,  is  itself  a  conclusive  bar.     The  bane  and  the  antidote 
go  together." 

Section  182  of  the  Civil  Code  provides  that  the  plaintiff  may  at  any  time 
before  answer  amend  his  petition  without  leave.  In  this  case  no  reply  had 
been  filed  to  defendant's  original  answer  and  the  amendment  was  tendered 
for  the  purpose  of  supplying  a  defense  which  had  been  omitted  from  the 
original  answer  by  the  oversight  and  mistake  of  counsel.  Section  134  of  the 
Civil  Code  provides  that  the  court  may  at  any  time  in  furtherance  of  justice 
I)ermit  a  pleading  to  be  amended  by  correcting  a  mistake  in  any  respect, 
and,  in  our  opinion,  the  trial  court  erred  in  refusing  to  permit  the  amended 
answer  to  be  filed,  and  upon  return  of  the  case  the  amended  answer  should 
be  filed  and  plaintiff  allowed  to  reply  thereto. 

We  will  next  consider  alleged  errors  in  the  instructions  Nos.  1  and  2,  given 
to  the  jury  on  plaintiff's  motion.  No.  1  is  as  follows:  "The  court  instructs 
the  jury  that  it  was  the  duty  of  the  defendant  to  keep  its  portable  chute, 
when  not  in  use,  at  such  distance  from  its  moving  trains  as  was  reasonably 
necessary  to  enable  its  servants  to  ascend  or  descend  the  side  ladders  of  Its 
freight  trains  in  the  discharge  of  their  duties,  with  reasonable  safety,  with- 
out the  exercise  of  more  than  ordinary  care.  And  If  the  jury  believe  from  a 
preponderance  of  the  evidence  that  the  plaintiff  was  injured  whilst  discharg- 
ing in  good  faith  his  duty  to  defendant,  under  the  directions  of  defendant's 
employe  superior  in  authority  to  plaintiff,  and  that  his  injuries  in  contro- 
versy were  caused  by  the  gross  negligence  of  defendant,  its  agents  or  em- 
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ployes,  in  failing  to  keep,  if  it  did  so  fuli,  its  portable  chute  when  not  In  ua^ 
at  a  reasonably  safe  distance  from  the  side  ladders  on  Its  moving  trains,  the 
law  is  for  the  plaintiff,  and  the  Jury  should  so  find.  If,  however,  the  jury 
believe  the  plaintiff  knew  that  the  defendant's  portable  chute  was  too  close 
for  reasonably  safe  passage  on  the  side  ladder  of  defendant's  train  at  the 
time  and  {ilace  in  controversy,  then,  in  that  event,  the  law  is  for  the  defend- 
ant, and  the  jury  should  so  find. ' ' 

By  this  Instruction  the  jury  are  told,  as  a  matter  of  law,  that  it  was  negli- 
gence in  apt)ellant  nut  to  keep  its  coal  chute  far  enough  from  the  track  so  as. 
not  to  injure  employe^  on  the  side  ladders  of  passing  cars.  Whether  or  not 
it  is  possible  to  maintain  a  portable  cmil  chute  used  for  furnishing  coal  to 
passing  engines  so  far  awny  from  moving  trains  that  one  on  the  side  ladder* 
of  a  box  ciir  may  pass  safely  between  the  chute  and  the  train  was  a  ques- 
tion of  fact  for  the  jury.  It  may  Ix?  that  it  is  absolutely  necessary  to  con- 
struct coal  bins  as  in  the  case  at  biir,  and  if  it  be  not  so,  still  it  may  not  be 
negligence  to  do  so. 

In  the  case  of  L.  &  N.  li.  R.  Co.  v.  Mounce's  Adm'r,  ante,  1878,  decided 
January  2^3,  1903,  where  damages  were  sought  for  the  death  of  a  switchman  li^ 
appellant's  yard  at  Livingston,  by  retison  of  the  alleged  fact  that  the  switch 
lights  were  unlighted,  the  court  used  this  language:  ** Besides,  instruction 
No.  1  given  to  the  jury  is  ern^neous  and  prejudicial  to  the  defendant,  as  in  it^ 
the  court  told  the  jury  that  it  was  defendant's  duty  to  have  the  lights  in  rea- 
sonably good  order  and  condition  to  show  the  location  of  the  switch,  and  If  he 
failed  to  do  so,  plaintiff  was  entitled  to  recover.  Under  this  instruction,  if 
the  jury  found  that  the  lights  were  out,  it  was  bound  to  find  for  the  plaintiff ^ 
however  great  may  have  lieen  the  care  exercised  by  the  defendant.  As  wafr 
said  by  this  court  in  Needham  v.  L.  &  N.  R.  R.  Co.,  85  Ky.,  426:  'It  is  the 
duty  of  the  master  to  use  ordinary  care  in  providing  for  the  use  of  the  ser- 
vant safe  machinery  and  premises  in  safe  condition.  He  is  not,  however,  an 
Insurer. '  In  Shearman  &  Redfleld  on  Negligence,  section  189,  4th  edition,  the 
principle  is  stated  in  these  words:  'The  master  is  bound  to  use  ordinary 
care,  diligence  and  skill,  for  the  purpose  of  protecting  his  servants  from  en- 
oountering  unnecessary  risks  in  the  service;  but  he  is  not  bound  to  use  any 
higher  degree  of  care  for  that  purpose. '  These  citations  are  in  acoord  with/ 
the  great  weight  of  authority  on  this  subject.  In  fact  we  know  of  none  to 
the  contrary. " 

This  instruction  is  objectionable  for  another  reason,  as  it  only  require8> 
plaintiff  "to  know"  that  the  chute  was  too  close  to  the  track  for  reasonably 
safe  passage  by  it  on  the  side  ladder  of  the  car.  It  should  havte  contained 
the  additional  qualification  that  he  knew  or  could  by  the  exercise  of  ordinary 
care  have  known. 

The  verbiage  of  the  second  instruction  is  also  unusual  and  calculated  to- 
mislead  the  jury.  It  tells  the  jury  that  "if  they  find  for  the  plaintiff  they 
should  award  such  damages,  if  any,  as  the  proof  shows  he  has  sustained." 

This  general  expression  is  followed  by  the  words:  **In  estimating  the 
amount  of  damage  the  jury  should  take  into  consideration  the  age  and 
situation  of  the  plaintiff,  his  earning  capacity,  and  its  probable  duration,, 
and  his  bodily  suffering  and  mental  anguish,  and  the  extent  to  which  he  ia. 
disabled  in  making  a  support  for  himself  by  reason  of  the  injuries  rvoelved^ 
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tandthe  Inryi  In  addition  to  such  compensatory  damage,  may  award  pnnltiye 
^damages  not  exceeding  in  all  $25,000. " 

This  court  has  frequently  announced  in  tactions  for  personal  Injuries, 
where  death  does  not  ensue,  that  compensatory  damages  were  confined  to 
the  expense  of  cure,  value  of  time  lost,  and  fair  compensation  for  physical 
-and  mental  suffering  caused  by  the  injury  and  for  any  permanent  reduction 
of  the  power  to  earn  money.  (Parker  v.  Jenkins,  rt6  Ky.,  5fl0;  L.,  C.  &  L. 
H.  R.  Co.  V.  Case's  Adm'r,  72  Ky.,  736;  C,  P.  &  R.  v.  Kuhn,  86  Ky.,  678; 
Carson  v.  Singleton,  28  Ky.  Law  Rep.,  1676.)  The  instruction  is  erroneous 
In  that  it  do<«  not  confine  the  jury  to  the  consideration  of  these  elements  of 
'damage.  It  is  also  erroneous  in  telling  them  that  they  should  take  into  con- 
sideration the  situation  of  the  plaintiff,  and  in  authorizing  punitive  dam- 
ages. Both  for  the  reason  that  the  jury  are  not  required  to  find  as  a  condition 
precedent  to  awarding  such  damages  that  the  acts  of  the  defendant  which 
-are  ooniplained  of  amounted  to  gross  negligence,  and  for  the  reason  that  the 
proof  discloses  no  ground  for  the  recovery  of  punitive  damages  at  all.  The 
:  plaintiff  admitted  that  he  knew  the  coal  chutes  were  portable  and  were  fre- 
-quently  moved  from  one  place  to  another;  and  that  they  were  too  close  to 
the  track  for  reasonably  safe  passage  by  them  of  a  man  riding  upon  the  side 
ladder  of  a  moving  box  car;  that  his  injuries  resulted  solelx  from  the  fact 
•that  he  believed  the  car  on  which  he  was  riding  had  passed  beyopd  the 
•chutes  before  he  attempted  to  descend  the  side  ladder  for  the  purpose  of 
4ilighting. 

Appellant  insists  that  the  overwhelming  weight  of  testimony  in  the  case 
•conduces  to  show  that  appellee  got  upon  the  car  for  his  own  purposes  and  not 
in  the  interest  of  business  of  the  company ;  that  he  had  full  information  as 
-to  the  relative  location  of  the  coal  chutes,  and  that  his  injuries  resulted  from 
his  negligence  in  riding  on  the  side  ladder  of  the  box  oar  without  proper 
precautions  on  his  part  to  avoid  being  struck  by  the  coal  chute;  and  that  a 
peremptory  instruction  should  have  gone.  Where  there  is  any  conflict  in 
•the  testimony  questions  of  negligence  should  be  left  to  the  jury ;  but,  in  our 
opinion,  there  was  such  a  decisive  preponderance  of  the  evidence  in  this  oaee 
.against  the  finding  of  the  jury  that  it  should  have  been  set  aside  and  a  new 
trial  awarded  on  this  ground  as  well  as  for  errors  of  the  court  pointed  out  in 
the  opinion. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
4;his  opinion. 


MORRISON  V.  COMMONWEALTH. 

(Filed  May  19,  1903— Not  to  be  reported.) 

1.  Criminal  law— Evidence— Appellant  prosecutes  this  appeal  from  a  con« 
.viction  and  sentence  to  confinement  in  the  penitentiary  under  an  indictment 
for  the  murder  of  D.  The  proof  showed  that  D.  was  trying  to  induce  his 
lister  to  come  off  the  street  and  away  from  the  company  of  appellant,  with 
whom  she  had  improper  relations,  and  a  slight  difficulty  took  place  between 
brother  and  sister,  when  appellant  ran  up  and  stabbed  D.  in  the  back.  It  is 
Insisted  that  the  court  erred  in  admitting  testimony  that  the  sister  and  ap- 
pellant had  for  some  time  past   been  living  in  improper  relations.     Held— 
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That  this  evidence  wafl  properly  admitted  for  it  explained  the  circumstanoeff 
of  the  parties  and  illustrated  their  motives.  The  evidence  also  went  to  the 
interest  of  the  sister  as  a  witness.  Appellant  offered  to  prove  by  a  number 
of  witnesses  that  the  deceased  was  by  character  a  violent  and  dangerous 
man,  who  usually  carried  deadly  weapons.  He  also  offered  to  prove  by  sev- 
eral witnesses  that  the  deceased  had  threat>ened  to  kill  him,  and  that  these 
threats  had  been  communicated  to  him.  Held— That  while  this  evidence  is 
usually  pn)per  to  be  proved,  yet  the  court  properly  excluded  said  testimony, 
as  the  proof  shows  that  appellant  was  the  aggressor  in  the  difficulty. 

2.  Instructions — Appellant  could  not  be  excused  on  the  ground  that  he  in- 
terfered for  the  protection  of  the  life  of  the  sister,  or  to  protect  her  from 
great  bodily  harm  at  the  hands  of  her  brother,  as  the  proof  fails  to  show  that^ 
the  trouble  between  brother  and  sister  was  such  as  to  threaten  her  life  or  to 
inflict  great  bodily  harm,  and  as  the  assault  was  not  felonious,  appellant 
not  standing  in  any  privileged  relation  to  her,  had  no  right  to  interfere. 

Jas.  Andrew  Scott  and  B.  Q.  Williams  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobsoii. 

Appellant,  William  Morrison,  was  indicted  for  the  murder  of  Alex.  Dean, 
and  w:as  convicted  of  manslaughter  and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  eleven  years.  The  proof  shows  that  Ida  Dean,  a  sister 
of  the  deceased,  had  borrowed  an  umbrella  on  the  afternoon  of  the  day  of  the 
homicide,  she  promising  to  return  It  that  evening.  About  half -past  eight 
o'clock  she  came  up  the  street  with  the  umbrella,  and  meeting  George  Tur- 
ner, asked  him  if  he  had  seen  Morrison.  They  went  on  together  and  soon 
met  Alex.  Dean,  who  took  hold  of  his  sister  and  told  her  to  go  home,  up- 
braiding her  for  being  out  looking  for  Morrison.  There  is  a  conflict  of  evi- 
dence as  to  what  followed.  The  proof  for  the  Commonwealth  is  that  Alex. 
Dean  went  along  the  street  with  his  sister,  pushing  her  along  about  ninety 
feet,  when  she  stopped,  declining  to  go  any  further,  and  about  this  time 
Morrison  seeing  them,  ran  down  to  where  they  were  on  his  tip-toes  and 
stabbed  Dean  in  the  back;  that  he  immediately  fell  to  the  ground,  uttering 
no  sound,  except  a  g^i'oan,  and  died  in  a  few  minutes.  The  proof  for  .the  de- 
fendant is  that  Morrison  heard  some  one  say  that  Alex.  Dean  was  beating 
his  sister,  and  ran  out  to  where  they  were,  putting  his  hand  on  Alex.  Dean's 
shoulder  and  saying :  "You  can't  beat  her  where  I  am:"  that  Dean  imme- 
diately drew  a  pistol  and  said,  with  an  oath,  "I  will  kill  you  both;"  that 
Morrison  caught  the  pistol  and  they  clinched,  and  as  they  fell  he  stabbed 
Dean  in  the  back  with  his  knife.  This  proof  is  made  by  Morrison  himself, 
and  also  by  Ida  Dean,  who  t-estifled  in  his  behalf,  and  by  Turner.  No  pistol 
was  found  on  Dean's  person,  or  on  the  ground  where  he  fell,  nor  is  it  shown 
by  any  other  proof  that  he  had  a  pistol.  The  proof  shows  that  Dean  was 
smoking  a  pipe  and  that  when  he  and  his  sister  stopped  at  the  place  where 
the  homicide  took  place,  and  she  declined  to  go  any  further,  she  struck  him 
with  the  umbrella  and  knocked  the  fire  out  of  his  pipe.  This  pipe  was 
found  on  the  ground  after  the  homicide,  and  it  may  be  that  this  is  what 
Dean  had  in  his  hand  when  Morrison  came  up.  The  point  at  which  the 
difHoulty  occurred  was  near  the  center  of  the  square  and  not  well  lighted  by 
the  strt»et  lamps. 
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The  court  allowed  the  Commonwealth  to  prove  by  both  Morrison  and  Ida 
Bean,  on  cross-examination,  in  effect,  that  Morrison  was,  and  had  been  for 
some  time  past,  living  in  improper  relations  with  Ida  Dean.  This  evidence 
was  objected  to,  but  was  properly  admitted,  for  it  explained  the  circum- 
stances of  the  parties  and  illustrated  their  motives.  The  evidence  also  went 
to  the  interest  of  the  witness,  Ida  Dean,  and  to  show  bias. 

Morrison  offered  to  prove  by  a  number  of  witnesses  that  the  deceased  was, 
by  character,  a  violent  and  dangerous  man,  who  usually  carried  deadly 
weapons.  He  also  offered  to  show  by  several  witnesses  that  the  deceased 
had  threatened  to  kill  him,  and  that  these  threats  had  been  communicated 
to  him.     This  evidence  was  excluded  by  the  court. 

In  Roberson  on  Criminal  Law,  section  iMO,  it  is  said:  *'If  the  deceased 
was  a  man  of  violent  and  dangerous  character,  more  prompt  and  decisive 
measures  of  defense  would  be  justifiable  than  if  he  were  of  a  peaceable  dis- 
position. Hence  in  cases  of  homicide,  evidence  that  the  decease<l  was  a  vio- 
lent, quarrelsome,  turbulent,  dangerous  or  vindictive  man,  or  was  in  the 
habit  of  carrying  concealed  weapons,  is  admissible  to  show,  or  as  tending  to 
show,  that  defendant  acted  in  self-defense,  or  under  such  circumstances  as 
would  have  naturally  caused  a  man  of  ordinary  reason  to  believe  that  he 
was,  at  the  time  of  the  killing,  in  imminent  danger  of  losing  his  life  or  of 
suffering  great  Iwdily  harm  at  the  hands  of  deceased.  *  ♦  ♦  But  evidence 
of  the  character  here  spoken  of  is  not  admissible  where  the  defendant  was 
the  tiggressor,  nor  until  a  proper  foundation  is  laid  by  showing  an  overt  act 
or  hostile  demonstration  toward  defendant  by  deceased  before  he  was  killed. " 
(Payne  V.  Commonwealth,  68  Ky.,  879;  Riley  v.  Commonwealth,  94  Ky,,  966; 
Commonwealth  v.  Hoskins,  18  Ky.  Law  Rep. ,  60. ) 

In  Roberson  on  Criminal  Law,  section  223,  it  is  also  said:  ''Upon  the  issue 
of  self-defense,  or  where  there  is  a  doubt  concerning  the  defendant's  motive 
in  committing  the  homicide,  whether  he  was  actuated  by  malice  or  believed 
that  he  was  in  danger  from  deceased,  he  may  prove  that  deceased  had  made 
threats  against  his  person  or  life,  as  tending  to  show  that  he  was  In  peril  at 
the  time  of  the  homicide,  or  that  he  had  reasonable  grounds  upon  which  to 
believe  that  he  was  in  such  peril;  provided  such  threats  were  communicated 
to  defendant  before  the  killing.  ♦  ♦  ♦  But  where  there  is  no  evidence  of 
an  overt  act  or  hostile  demonstration  on  the  part  of  the  deceased,  evincing  a 
present  purpose  to  carry  the  threats  into  execution,  nor  any  doubt  that  de- 
fendant was  the  aggressor,  evidence  of  previous  threats  by  deceased  against 
the  defendant,  although  they  were  communicated  to  defendant,  is  not  ad- 
missible." (3  Rice  on  Evidence,  J3ri2;  Wharton,  Criminal  Evidence,  section 
767;  9  Am.  &  Eng.  Ency.  of  Law,  673.) 

It  will  thus  Ix?  seen  that  the  admissibility  of  the  evidence  in  question  de- 
pends upon  whether  the  defendant  was  the  aggressor  in  the  difficulty,  for  if 
he  knew  that  decease<l  htul  threatened  his  life  and  was  a  violent  and  danger- 
ous man,  so  much  the  more  reason  would  there  be  that  the  defendant  should 
not  be  the  aggressor  in  the  diflQculty.  The  court,  afu»r  giving  the  usual  in- 
struction on  murder,  manslaughter  and  reasonable  doubt,  instructed  the 
jury  as  follows  on  self-defense:  "If  the  jury  lx»lieve  from  the  evidence  that 
the  defendant  at  the  time  he  cut  and  killed  the  said  Alex.  Dean,  If  he  did 
cut  and  kill  him,  Ix^Iieved,  and  had  reasonable  gi-ounds  to  believe,  that  the 
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said  Alex.  Dean  was  then  and  there  about  to  take  his  life  or  inflict  on  him 
great  bodily  harm,  and  thwe  appeared  to  him,  in  the  exercise  of  a  reafionable 
judii^ment,  no  other  safe  means  to  avert  the  real,  or  to  him  apparent,  danger, 
if  any,  but  to  cut  the  said  Dean,  then  he  had  the  right  to  do  so,  and  they 
ought  to  acquit  him  on  the  ground  of  self-defense. " 

The  Commonwealth  complains  of  this  instruction  as  too  favorable  to  the 
accused,  in  that  It  allows  him  to  rely  on  self-defense,  although  he  was  the 
aggressor  in  the  difficulty,  He,  however,  insists  that  the  instruction  was 
not  as  favorable  to  him  as  it  should  have  lieen,  and  that  the  court  erred  in 
refusing  to  allow  the  following  instruction  which  he  asked:  "The  court  in- 
structs the  jury  that  if  they  shall  believe  from  the  evidence  that  just  before 
he  was  cut  and  killed  the  deceased,  Alexander  Dean,  was,  without  any  fault 
on  her  part,  engaged  in  an  assault  upon  Ida. Dean,  within  the  sight  and 
hearing  of  the  defendant,  William  Morrison,  and  that  said  Morrison  had  a 
right  to  believe,  and  did  in  good  faith  believe,  that  said  Dean  was  then  and 
there  about  to  inflict  upon  said  Ida  Dean  either  loss  of  life  or  great  bodily 
harm,  then  said  Morrison  had  a  right  to  interfere  for  her  protection  and  stop 
said  assault  by  all  such  reasonable  means  as  appeared  to  him  to  be  necessary 
to  that  end ;  and  if  in  doing  so  it  became  nece8sax7,  or  apparently  necessary, 
for  him  to  take  the  life  of  said  Dean,  he  had  the  ri^ht  to  do  so,  and  the  juiy 
should  acquit  him,  for  what  a  man  may  do  for  himself,  he  may  do  for 
another. ' ' 

The  defendant  Morrison's  testimony  as  to  how  the  difficulty  came  up  is  in 
these  words:  **I  ran  down  that  way;  I  did  not  go  very  fast,  and  I  went 
down ;  why  he  had  her  up  against  the  house  beating  her  and  I  caught  him 
on  one  shoulder  and  shoved  them  apart  and  told  him  'you  can't  beat  her 
where  I  am,'  and  he  drew  a  pistol  and  said,  *I  will  kill  both  of  you.'  *  *  * 
My  intention  was  to  keep  him  from  hitting  her.  *  *  *  He  was  striking 
her  in  the  face  with  his  flst  when  I  got  to  him.  *  *  *  It  seemed  to  very 
near  knock  her  to  the  ground.  The  last  one  knocked  her  up  against  the 
house;  she  would  have  fallen  if  it  had  not  been  for  the  house.  *  *  *  He 
drew  his  pistol  and  I  grabbed  his  hand  and  he  struggled.  *  *  *  We  both 
went  to  the  ground.    *    *    *    i  cut  him  while  I  was  In  the  fall. " 

Turner  and  Ida  Dean  make  in  substance  the  same  statement.    On  the 
other  hand,  the  Commonwealth's  witnesses  all  say  that  Dean  was  simply 
pushing  his  sister  along  the  side  of  the  street.    They  all  agree  that  Morrison 
ran  at  least  ninety  feet  on  tip- toe  before  he  came  up  to  them.    We  do  not  see 
anything  in  the  evidence  to  warrant  the  belief  that  Alex.  Dean  was  about  to 
kill  his  sister  or  do  her  some  great  bodily  harm.    It  is  true  he   wanted  her 
to  go  home,  and  she  declined  to  go.    She  struck  him  with  the  umbrella,  and 
whether  he  then  struck  her  or  pushed  her  against  the  house,  it  is  reasonably 
clear  that  no  harm  would  have  come  of  the  quarrel  between  brother  and 
sister  if  Morrison  had  not  intervened.    The  proof  shows  that  she  was  a  small, 
frail  woman,  and  that  Alex.  Dean  only  wanted  her  to  get  off  the  street.    So 
the  case  comes  to  this:  Did  Morrison  when  he  saw  Alex.  Dean  committing i| 
an  assault  on  his  sister,  and  pushing  or  striking  her  against  the  house,  haveli 
a  right  to  intervene  Ijetween  the  brother  and  sister  for  her  protection  from  ar« 
simple  Imtteryy 
.    In  1  Bishop  on  Criminal  Law,  section  877,  it  is  said:  '* The  doctrine  here 
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Is  that  whatever  one  may  do  for  himself  he  may  do  for  another.  The  com- 
mon case,  Indeed,  is  where  a  father,  son,  brother,  husband,  servant,  or  the 
like,  protects  tby  the  stronger  arm  the  feebler.  But  a  guest  In  a  house  may 
defend  the  house;  or  the  neighbors  of  the  occupant  may  assemble  for  its  de- 
fense; and,  on  the  whole,  though  distinctions  have  been  taken  and  doubts 
expressed,  the  better  view  plainly  is  that  one  may  do  for  another  whatever 
the  other  may  do  for  himself. " 

The  statement  of  the  law  as  applied  to  simple  batteries  and  breaches  of  the 
I)eace  is  broader  than  it  is  usually  put  in  the  authorities.  Thus  in  S  Black- 
stone  it  is  said:  **The  defense  of  one's  self,  or  the  mutual  and  reciprocal  de- 
fense of  such  as  stand  in  relations  of  husband  and  wife,  parent  and  child, 
master  and  servant.  In  these  cases,  if  the  party  himself,  or  any  of  these, 
his  relations,  be  forcibly  attacked  in  his  person  or  property,  it  is  lawful  for 
him  to  repel  force  by  force;  and  the  breach  of  the  peace  which  happens  is 
-chargeable  upon  htm  only  who  began  the  affray." 

In  a  note  to  this  it  is  added:  '^When  a  person  does  not  stand  in  either  of 
these  relations  he  can  not  justify  an  interference  on  behalf  of  the  party  in- 
jured, but  merely  as  an  indifferent  person  to  preserve  the  i)eace."  (2  Am.  Sd 
.£ng.  Ency.  of  Law,  961;  2  Boberson's  Criminal  Law,  section  648.) 

When  a  felony  is  apparently  about  to  be  committed,  as  where  there  is  ap- 
parent danger  of  loss  of  life  by  the  person  assailed  or  of  great  bodily  harm 
to  him,  a  different  rule  prevails,  and  there  any  third  person  may  lawfully 
Intervene  for  his  protection,  using  such  means  for  his  defense  as  the  person 
Assaulted  himself  may  lawfully  use.  But  where  the  assault  is  not  felonious 
■and  the  person  intervening  does  not  stand  in  any  of  the  relations  to  the  one 
assaulted  excepted  out  of  the  common-law  rule,  then  he  who  intervenes  can 
only  act  for  the  preservation  of  the  peace.  He  can  not  come  into  the  dlfD- 
oulty  for  the  purpose  of  taking  the  place  of  the  person  assailed  and  continu- 
ing the  flght.  This  is  the  common -law  rule,  as  we  understand  the  author- 
ities, and  we  can  not  depart  from  It  or  extend  it. 

It  is  conceded  on  all  hands  that  Morrison  ran  down  on  tip- toe  to  where 
Alex.  Dean  and  his  sister  were,  some  ninety  feet  away.  If  when  he  got 
there  he  at  once  stabbed  Dean  in  the  back,  as  stated  hy  the  witnesses  for  the 
Commonwealth,  he  was  the  aggressor.  The  instruction  of  the  court,  which 
;submitted  to  the  jury  the  question  whether  Morrison  believed,  or  had  rea- 
sonable grounds  to  believe,  himself  in  danger  of  death  or  great  bodily  harm 
At  the  hands  of  Dean  when  he  stabbed  him,  was  more  favorable  to  Morrison 
than  the  law  warranted,  as  the  court  did  not  submit  to  the  jury  the  ques- 
tion whether  Morrison  was  the  aggressor. 

Morrison  knew  that  the  illicit  relations  between  him  and  Ida  Dean  were 
the  foundation  of  the  animosity  of  Alex.  Dean  to  him.  He  also  knew  that 
this  was  the  cause  of  the  quarrel  between  the  brother  and  sister.  With  this 
knowledge  he  ran  on  tip-toe  down  to  where  they  were,  armed  with  a  dirk, 
And  if,  as  he  Hays,  he  oaught  Alex.  Dean  by  the  shoulder  and  shoved  them 
apart,  saying  to  him,  **^you  can't  beat  her  where  I  am,"  his  interference 
was  not  as  an  indifferent  person  to  preserve  the  peace;  for  his  first  act  was 
to  commit  a  battery  on  Alex.  Dean  by  taking  him  by  the  shoulder,  and  this 
was  followed  up  by  a  declaration  which  he  could  but  know,  under  all  the 
circumstances,  would  make  Alex.  Dean  regard  him  as  an  assailant.     To  hold 
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that  he  Intervened  under  the  evidence  as  an  indifferent  person  to  preserve 
the  peace  would  be  to  give  no  real  effect  to  the  eoinmon-law  rule  allowing' 
greater  rights  to  parent  and  child,  husliand  and  wife,  master  and  servant, 
or  the  like,  than  to  other  persons  in  cases  of  simple  batteries  or  breaches  of 
the  peace. 

According  to  his  own  testimony,  the  manner  of  his  approach,  his  conduct 
on  reaching  Alex.  Dean,  and  his  declaration  to  him,  under  the  circum- 
stances were  not  those  of  one  bent  on  peace,  but  of  one  proposing  to  cham- 
pion the  woman  and  fight  her  battles  for  her.  He  was,  therefore,  the 
aggressor,  and  the  court  did  not  err  in  refusing  to  admit  the  proof  as  to  the 
bad  chanicter  of  Alex.  Dean,  or  his  previous  threats;  and  this  evidence,  if 
admitte<i,  could  not  have  been  of  material  service  to  the  defendant  under 
the  view  of  the  law  which  we  have  indicated,  for  the  jury  might  have  in- 
ferred that  when  he  interfered,  with  knowledge  of  the  previous  threats  and 
the  character  of  Dean,  he  anticipated  the  result  that  ensued.  The  verdict  of 
the  jury  finding  him  guilty  of  manslaughter  and  fixing  his  punishment  ac 
eleven  years  in  the  penitentiary  seems  to  have  been  due  to  their  accepting' 
the  version  of  the  transaction  as  given  by  the  witnesses  for  the  Common- 
wealth, and  their  believing  that  Morrison  acted  in  sudden  heat  on  seeing  tbe- 
woman  ass<iil«l  by  her  brother. 

Judgment  afiQnned. 

Whole  court  sitting. 

Judge  Xunn  dissenting. 
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( File<l  May  19,  1903— Not  to  be  reported. ) 

OflBce  and  officer— Sheriffs— Vacancies— Constitutional  law— C.  was  electa 
sheriff  of  Breathitt  county  in  1897  for  a  term  of  four  years,  and  resigned  on 
January  1,  1900,  and  appellant  was  appointed  by  the  county  court  to  fill  the 
vacancy.    At  the  November  election,  1901,  appellant  and  appellee  Callahan 
were  opposing  candidates  for  sheriff,  and  Callahan  was  given  the  certificate 
of  election.     On  a  contest  instituted  by  appelliuit,  the  election  was  declared 
void  and  the  county  court  appoints!  Callahan  to  fill  the  vacancy.     Appel- 
lant appeared   before  the  c-ounty  judge  and  offered  to  renew  his  bond  as 
sheriff,  which  offer  was  refu.sed.     Whereupcm  he  instituted  this  action  for  a 
mandamus  compelling  the  county  judge  to  accept  said  bond  and  admit  him  to 
qualify  as  sheriff,  claiming  the  right  to   same  until  his  successor  is   legally 
elected  and  qualified.     The  only  question  present^edon  this  appeal  is  whether 
appellant  has  the  right  to  hold  over  under  his  appointment  of  January,  1900. 
Held— That  it  was  not  the  intention  of  the  framers  of  the  Constitution  that 
section   99  should  authorize  an  officer  designated  therein,  who  might  b^*  ap- 
pointed to  flu  a  vacancy,  to  hold   over  under  such  appointment  during  the 
succeeding  term  of  said  office,  and  the  niandtiiiuis  was   properly  refused  as. 
Callahan   is  (»ntitled  to  the  office  under  his  upix)intinent. 

J.  B.  Marcum  for  api)ellant. 

J.  J.  C.  Bnch  for  appt»lk'e8. 

ApiK»al  from  Bivathitt  Ciroiiit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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In  1897  J.  S.  Cope  was  elected  sheriff  of  Breathitt  county  for  a  term  of 
four  years,  that  being  thei  regular  time  for  electing  a  sheriff.     On  January 
1,  1900,  he  resigned,  and  on  that  day  appellant,  Charles  Terry,  was  appointed 
by  the  county  court  to  fill  the  vacancy  caused  by  Cope's  resignation.     At  the 
November  election,  1901,  appellant  and  appellee  Callahan  were  opposing  can- 
didates for  the  oiBce  of  sheriff.     Callahan,  on  the  face  of  the  returns,  was 
elected  by  sixteen  majority,  and  received  a  certiUcate  of  election.    Terry  at 
once  instituted  contest  proceedings,  and  on  December  6,  1902,  the  circuit 
court  decided  that  the  election  Of  1901  was  void,  and  that  neither  Callahan 
nor  api)ellant  was  entitled  to  the  oflSce  of  sheriff  under  that  election.    On 
the  first  Monday  in  January,  1908,  appellant  Terry  appeared  before  appellee 
Hargis,  who  was  county  judge,  and  offered  to  renew  his  bond  as  sheriff  for 
the  year  1903  under  his  appointment  of  January  1,  1900.     Appellee  Hargis 
refused  to  allow  him  to  execute  bond,  on  the  ground  that  Terry  did  not  hold 
over  under  his  appointment  and  that  the  office  was  vacant;  whereupon  he 
appointed  appellee  Callahan  to  fill  the  vacancy  and  accepted  bond  from  him.. 
Appellant  then  instituted  this  action  to  compel  the  county  judge  to  accept 
his  bond  and  to  enjoin  Callahan  from  acting.     The  circuit  court  having  sus- 
tained a  demurrer  to  the  petition  the  Fame  was  dismissed,  and  hence  this 
apiieal.    The  only  question  raised  by  the  appeal   is   whether  Terry  has  a 
right  to  hold  over  under  his  appointment  of  January,  1900.     If  there  was  a 
vacancy  in  the  office  when  the  county  court  appointed  appellee  Callahan  the 
court  had  the  right  to  fill  it,  but  if  Terry  has  the  right  to  hold  over,  of 
course  there  was  no  vacancy,  and  the  order  appointing  Callahan  was  void. 

Api)ellant  claims  that  Terry  was  appointed  to  fill  the  unexpired  term  of 
Cope,  which  did  not  end  until  the  election  and  qualification  of  Cope's  suc- 
cessor; or,  in  other  words,  he  contends  that  he  not  only  had  the  right  by  his 
appointment  to  fill,  out  the  unexpired  four-year  term  of  Cope,  but  to  hold  on 
during  the  succeeding  four-year  term  in  the  event  no  successor  was  elected 
and  qualified.  This  question  has  been  settled  by  this  court  by  two  decisions. 
The  first  case  is  Campbell  v.  Dotson,  23  Ky.  Law  Kep. ,  610.  In  that  case 
A.  W.  Campbell  was  elected  justice  of  the  peace  for  magisterial  district  No. 
6  of  Pike  county,  and  entered  upon  the  discharge  of  the  duties  of  the  office. 
At  the  November  election,  1897,  the  regular  election  for  justices  of  the  peace, 
J.  J.  Woolford,  was  elected  to  succeed  appellant,  but  failed  to  qualify  as  pro- 
vided by  law.  After  Woolford  failed  to  qualify  the  county  judge  entered 
an  order  dechiring  a  vacancy  to  exist  in  the  office  of  justice  of  the  peace 
in  that  di.strict,  and  appellee,  J.  L.  Dotson,  was  regularly  appointed  to  fill 
the  VHCiincy.  Appellant  Campl)ell  insisted  that  there  was  no  vacancy  to  be 
filled,  and  that  he  was  still  the  rightful  officer  under  section  W  of  the  Con- 
stitution, which  section  reads  as  follows:  "There  shall  be  elected  in  1894  in 
each  county  a  judge  of  the  county  court,  a  county  court  clerk,  a  county 
attorney,  sheriff,  jailer,  coroner,  surveyor  and  assessor,  and  in  each  justice's 
district  one  justice  of  the  peae<e  and  one  constable,  who  shall  enter  upon  the 
discharge  of  the  duties  of  their  offices  on  the  first  Monday  in  January  after 
their  elt^ction,  and  continue  in  office  three  yetirs,  and  until  the  election  and 
qualification  of  their  successors;  and  In  1SJ*7,  and  every  four  years  thereafter^ 
there  shall  lie  an  election  in  each  county  of  the  officers  mentioned,  who  shall 
hold  their  offices  for  four  years  from  (the  first  Monday  In  January  after  their 
election),  and  until  the  election  and  qualification  of  their  successors." 
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Appellant  in  that  case  contended  that  under  that  section  he  continued  in 
office  for  three  years,  and  until  the  election  and  qvuilification  of  his  successor, 
and  that  as  Woolford  was  elected  and  failed  to  qualify,  his  right  to  the  office 
was  not  interrupted.  The  court  in  that  case  decided  against  Campbell,  and 
said:  '*The  construction  urged  by  appellant  is  wholly  out  of  keeping  with 
the  spirit  and  purpose  of  the  constitutional  provision.  It  is  true  appellant 
holds  until  the  election  and  qualification  of  his  successor.  His  suooesBor 
was  elected  at  the  November  election,  1897.  The  person  elected  having  died 
before  the  time  for  him  to  take  possession -of  the  office,  the  term  for  which 
he  was  elected  became  vacant,  just  as  much  as  if  he  had  died  after  qualify- 
ing, but  before  the  time  for  entering  upon  the  duties  of  his  office,  and  when 
Dotson  was  appointed  to  fill  this  vacancy,  gave  bond  and  took  the  oath,  ap- 
pellant's successor  had  been  elected  and  qualified,  and,  therefore,  his  right  to 
the  office  ceased. 

"At  the  time  the  Constitution  was  formed  It  had  long  been  a  settled  rule  in 
this  State  that  where  the  person  elected  to  an  office  died  before  qualifloation, 
or  for  any  reason  failed  to  qualify,  or  there  was  no  election  to  fill  the  office 
at  the  time  appointed  by  law,  a  vacancy  existed.  The  Constitution  not  only 
aims  at  short  definite  terms,  but  it  also  aims  to  vest  in  the  people  at  the  ex- 
piration of  each  term  the  right  to  choose  the  incumbents  of  the  offices  for 
the  next  term,  and  section  163  was  intended  to  secure  this  right  in  all  cases 
where  the  remainder  of  the  term,  in  case  of  a  vacancy,  was  long  enough  to 
Justify  it.  In  view  of  all  the  provisions  of  the  Constitution  and  the  woll- 
settled  rule  in  the  State  at  the  time  of  its  adoption,  we  have  no  doubt  that 
Its  framers  intended  by  section  158  to  provide  for  such  a  contingency  as 
occurred  in  this  case,  and  that  they  did  not  contemplate  that  the  Incumbent 
of  an  office,  in  the  case  of  the  death  of  a  successor  before  qualification,  dionld 
iiold  for  a  second  term  for  which  he  had  not  been  elected.  *' 

The  other  case  is  Olmstead  v.  Augustus,  98  Ky.  Law  Bep. ,  1778,  which  is 
to  the  same  effect,  and  conclusively  settles  the  Issue  in  this  case. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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1.  Wills— Husband  and  wife— Trusts— Under  the  will  of  G.  the  testator 
directed  that  on  the  death  of  his  wife  his  personal  estate  be  divided  equally 
between  his  three  children,  and  that  the  share  of  his  daughter  be  placed  in 
trust  tor  her  benefit.  She  died  leaving  a  husband  and  children  surviving 
her,  and  the  question  Involved  on  this  appeal  is  what  the  interest  of  the 
daughter  in  said  property  was.  Held— That  although  said  property  was 
held  in  trust  it  was  evidently  the  intention  of  the  testator  that  she  was  to  be 
the  absolute  owner  of  same,  and  on  her  death  it  passed  to  her  husband  and 
was  subject  to  debts  incurred  during  her  lifetime,  whether  they  were  the 
<lebt8  of  the  husband  or  wife,  and  her  children  took  it  subject  to  those  debts. 

2.  Decedents'  estates— Demand— Estoppel— Where  heirs  have  given  orders 
on  the  executors  of  an  estate  for  payment  of  the  testator's  debts  they  are  es- 
topped to  defeat  siiid  claims  by  showing  that  no  demand  was  made  of  the 
■executor. 
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Samuel  Avritt  for  appellants. 

I.  H.  Thurinan,  J.  W.  S.  Clements  and  T.  Scott  Mayes  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  first  question  to  be  determined  in  this  case  Is,  what  interest  Susanr 
Tucker  took  In  the  personalty  devised  to  her  by  her  father,  Charles  Grundy, 
in  the  following  clause  of  his  will:  *'I  wish  all  my  money,  including  cash 
and  cash  notes,  to  be  placed  at  Interest  for  the  benefit  of  my  wife,  Miranda 
Grundy,  she  to  use  and  di8iK)8e  of  the  interest  as  she  may  see  proper,  and  at 
her  death  the  whole  principal,  including  cash  and  cash  notes,  to  be  equally 
divided  among  niy  three  children,  Thomas  S.  Grvmdy,  Palmer  Grundy  and 
Susan  Tucker.  It  is  my  wish  that  the  one- third  portion  of  my  money  com- 
ing to  my  daughter,  Susiti  Tucker,  shall  he  placed  in  the  hands  of  my 
brother,  Samuel  R.  Grundy,  as  trustee  for  her,  and  he  to  manage  and  con- 
trol the  same,  and  to  pay  over  to  her  annually  the  interest  on  the  same.  It 
Is  my  wish  that  should  he  at  any  time  think  it  necessary  to  use  any  portion- 
of  the  principal  for  the  use  and  benefit  of  my  diiughter,  Susan  Tucker,  he 
shall  have  the  power  to  do  so.  I  also  will  to  my  dziughter,  Susan  Tucker, 
and  her  children,  all  my  undeeded  lands,  with  the  exception  of  a  small  strip 
which  I  have  prcmiised  to  my  son,  Thomas  S.  Grundy,  commencing  at  the 
division  line  Ijetween  the  lands  of  Susan  Tucker  and  Thomas  S.  Grundy  and 
running  northwest  until  it  intersects  the  former  line,  supposed  to  be  one- 
half  acre,  more  or  less.  It  is  also  my  wish  that  my  brother,  Samuel  Rv 
Grundy,  as  trustee  for  my  daughter,  Susan  Tucker,  to  have  control  of  all 
timber  and  firewood  on  above-named  land,  and  it  Is  also  my  wish  that  no 
one  be  allowed  to  settle  on  the  said  land  without  the  approbation  of  brother  as 
trustee.  I  also  will  to  my  daughter,  Susan  Tucker,  one  brown  stallion  and 
one  black  mare  by  the  name  of  Puss.  '* 

The  widow,  Miranda  Grundy,  died  many  years  ago.  The  one-third  of  the- 
peraonal  property  devised  in  trust  for  Susan  Tucker  was  |6,7«H5.76.  She  was 
the  wife  of  James  H.  Tucker,  who  was  insolvent,  or  practically  so.  It  is  in- 
sisted that  Mrs.  Tucker  took  only  a  life  interest  in  this  fund,  on  the  ground 
that  the  trustee  was  directed  to  pay  over  to  her  annually  the  interest,  and 
might,  in  his  discretion,  use  part  of  the  principal  if  necessary,  and  stress  is 
laid  upon  the  fact  that  the  next  sentence  begins  with  the  words,  **I  also  wilt 
to  my  daughter,  Susan  Tucker,  and  her  children.*'  The  testator  clearly 
gave  to  Miranda  Qzundy,  his  wife,  only  a  life  estate,  because  she  was  author* 
Ized  to  use  the  Interest  as  she  8»w  proper,  and  at  her  death  the  whole  prin- 
cipal was  directed  to  i)e  equally  divided  between  the  three  children.  Thus 
she  was  expressly  excluded  from  any  interest  in  the  principal  of  the  fund. 
If  the  will  had  stopped  here  it  is  clear  that  Mrs.  Tucker  and  her  two  brothers 
would  have  been  put  on  an  equal  footing,  and  that  each  would  have  taken 
absolutely  one-third  of  the  principal  of  the  fund  at  the  death  of  their  mother. 
The  next  sentence,  creating  the  trust,  shows  no  Intention  to  restrict  the  es- 
tate thus  vested  in  her.  The  fund  was  placed  in  the  hands  of  a  trustee  for 
its  protection  from  her  improvidence  or  that  of  her  husband,  but  nothing 
further  was  provided.  The  daughter  was  the  object  of  the  testator's  bounty. 
The  trust  was  created  because  she  was  a  married  woman,  and  the  testator 
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thought  that  it  was  necessary  for  her  protection.  Her  children  are  not  men- 
tiuned  in  connection  with  the  personalty.  It  is  true  they  are  mentioned  in 
connection,  with  the  land,  but  the  devise  there  is  to  Mrs.  Tucker  and  her 
children,  and  thus  the  children  were  made  joint  tenants  with  her  in  the 
land.  That  the  testator  understood  that  he  had  creat-ed  the  trust,  not  for  the 
benefit  of  the  children,  is  shown  by  the  words  directing  the  fund  coming  to 
Sustin  Tucker  to  be  placed  in  the  hands  of  ** Samuel  B.  Grundy,  as  trustee 
for  her,"  and  also  by  the  words  empowering  him  to  use  the  principal,  '*for 
the  use  and  benefit  of  my  daughter,  Susan  Tucker. "  It  is  also  shown  by 
the  fact  that  Grundy  is  again  mentioned  "as  trustee  of  my  daughter,  Susan 
Tucker, ' '  in  the  next  sentence,  and  the  last  sentence  of  the  clause  is  in  these 
words:  *'I  also  will  to  my  daughter,  Susan  Tucker,  one  brown  stallion  and 
one  black  mare  by  the  name  of  Puss. '  *  The  horses  were  not  placed  under 
the  trust.  The  only  thing  in  the  will  devised  to  the  children  is  an  interest 
in  the  land,  and  this  they  took  jointly  with  their  mother.  There  being  no 
limitation  upon  the  estate  devised  to  the  daughter  and  no  devise  over,  it  can 
B  )t  be  construed  as  a  life  estate  merely  because  the  fund  was  placed  in  the 
hands  of  a  trustee.  The  creation  of  the  trust  did  not  change  the  character 
of  the  estate  devised  Mrs.  Tucker.  It  was  her  property  held  in  trust  for  her. 
(Webster  v.  Webster,  93  Ky.,  632.) 

In  Tucker  v.  Grundy,  83  Ky. ,  640,  the  court  said  that  Susan  Tucker  was 
entitled  beyond  question  to  the  interest,  at  least,  on  the  fund  under  her 
father's  will,  and  to  have  a  settlement  of  the  trust.  The  court  refused  to 
discharge  the  trust,  as  the  husband  was  then  living,  and  to  do  so  would 
have  defeated  the  testator's  intention.  Mrs.  Tucker  died  in  the  year  1891, 
and  her  husband  some  months  later.  Before  his  death  he  assigned  to  the 
children  his  interest  in  the  fund.  When  the  case  was  next  before  this  court, 
in  Drye  V.  Grundy,  18  Ky.  Law  Kep.,  13,  the  court  said:  "The  personal 
representative  of  the  deceased  husband  of  Mrs.  Tucker  should  be  made  a  de- 
fendant, although  it  appears  his  interest  was  transferred  to  his  children  in 
his  lifetime.  This  he  had  the  i)ower  to  do.  Still  his  personal  representative 
may  contest  the  transfer,  and  if  he  is  not  a  defendant  either  party  may  bring 
him  before  the  court  by  proper  pleading. " 

On  the  last  appeal  of  the  case  (Grundy  v.  Drye,  SO  Ky.  Law  Rep.,  870)  the 
•court  only  considered  the  question  whether  the  executors  were  responsible 
for  the  funds  after  the  death  of  Mrs.  Tucker,  and  held  that  they  were  be- 
cause they  had  not  discharged  the  duties  Imposed  on  them  by  the  will. 
There  is  nothing  in  any  of  these  cases  intimating  that  Susan  took  under  the 
will  only  a  life  estate.     On  the  contrary  the  intimations  are  otherwise. 

On  the  appeal  before  us  the  only  question  to  be  determined  is  whether  the 
^ourt  properly  allowed  the  claims  of  appellees  to  be  paid  out  of  the  fund. 
They  allege  that  their  claims  were  the  debts  of  Susan  Tucker.  Api>eUant« 
claim  that  they  were  the  debts  of  her  husband,  James  H.  Tucker.  But 
whether  they  were  the  debts  of  the  husband  or  the  wife  is  not  now  material 
as  the  fund  upon  the  death  of  the  wife  passed  to  the  husband,  and  when  it 
was  voluntarily  assigned  by  him  to  the  children  they  took  it  subject  to  his 
debts.  The  orders  which  were  given  by  the  children  to  appellees  on  the 
executors  for  the  payment  of  their  claims  were  not,  therefore,  without  oon* 
sideration,  and  these  orders  liaving  been  accepted  by  appellees  and  held  bj 
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them  awaiting  a  settlement  of  the  accounts  of  the  executors  for  the  accom- 
modation of  the  estate,  the  children  will  not  be  heard  to  complain  that 
proper  demand  was  not  made  of  the  personal  representiitive  of  their  father, 
for  the  giving  of  the  orders  they  led  appellees  to  understand  that  no  demand 
need  be  made  on  the  representative  of  their  father,  and  they  will,  not  be 
allowed  to  complain  that  a  demand  was  not  made  when  they,  by  their  own 
act,  prevented  its  being  made,  and  agreed  that  the  debts  should  be  paid  out 
of  the  fund.  The  clear  equity  of  the  case  is  with  the  appellees,  and  the  court 
properly  adjudged  that  their  claims  should  be  paid. 
Judgment  afBrmed. 


GALLOWAY  v.  ROWLETT. 
(Fileil  May  20,  1903— Not  to  be  peporte<L )       • 

1.  Execution— Homestead—The  only  question  presented  on  this  appeal  is 
whether  appellant,  the  owner  of  a  homestead,  had  abandoned  same.  The 
proof  shows  that  appellant  was  shot  through  the  body  and  was  unable  to 
perform  physical  labor  necessary  to  the  cultivation  of  the  farm,  and  removed 
from  same  to  town,  ten  or  twelve  miles  distant,  where  he  could  obtain  work 
which  he  could  perform,  and  renteil  out  the  farm  to  a  tenant  for  two  years 
before  an  execution  was  levied  on  same.  Appellant  had  not  acquired 
another  homestead,  nor  had  he  determined  to  al)andon  his  homestead  per- 
manently. Held— That  appellant  had  not  lost  his  homestead  by  abandon- 
ment as  his  removal  therefrom  was  only  temporary. 

2.  Practice— Setting  aside  execution  sale — A  motion  is  a  proper  remedy  to 
set  aside  an  execution  sale  of  proiierty  exempt  as  a  homestead. 

John  K.  Hendrick  and  W.  F.  Peterson  for  appellant. 

J.  H.  Coleman  for  appellee. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  only  question  in  this  case  is  whether  appellant  has  lost  the  right  to 
his  homestead  by  alMindonment.  The  evidence  on  the  trial  was  as  follows: 
"Aaron  Galloway  was  sworn,  and  testified  as  a  witness  on  his  own  behalf 
that  he  is  a  housekeeper  with  a  family,  and  had  a  wife  and  others  depending 
upon  him  for  a  support,  and  was  a  housekeeper  and  had  the  same  family 
dependent  upon  him  when  he  lived  upon  the  land  in  controversy  in  this 
action;  that  he  had  resided  in  this  county  and  upon  the  land  in  controversy 
with  his  S2iid  family  for  many  years,  and  that  the  land,  as  set  out  and  de- 
scribed in  his  motion  herein,  was  all  the  land  he  owned,  and  that  the  entire 
tract  of  land  was  not  worth  exceeding  $250 ;  that  he  resided  on  said  land  with 
his  family  and  occupied  it  as  a  homestead  up  until  a  little  more  than  two 
years  ago,  and  at  that  time  he  was  shot  through  the  body,  the  ball,  as  he 
was  Informed  by  his  physician,  passing  through  his  liver,  after  which  he 
was  unable  to  do  the  necessary  work  on  a  farm  to  support  himself  and  fam- 
ily, and  rented  his  farm  out  and  left  the  tenant  in  possession  and  moved  to 
town  to  seek  employment  at  which  he  could  labor  to  support  his  family; 
that  his  said  farm  was  about  ten  or  twelve  miles  from  this  town  where  he 
now  resides;  that  when  he  left  the  farm  he  intended  to  return  to  it  and  live 
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on  it  with  his  family  as  soon  as  he  got  able  to  work  it;  that  he  never  told 
any  one  that  he  did  not  intend  to  return  to  the  farm  and  live  on  it,  and 
that  he  yet  intends  to  move  back  there  and  live  if  the  court  will  let  him^ 
have  it." 

The  defendant,  I^ee  Rowlett,  was  then  sworn,  and  introduced  as  a  witness 
on  his  own  liehalf,  and  testified  that  he  had  heard  the  plaintiff,  Aaron  Gal- 
loway, say  on  two  or  three  occasions  that  when  he  moved  away  from  his 
farm  he  never  aimed  to  move  Ixick  to  it  any  more. 

"Monroe  Hodge  was  then  sworn,  and  introdiiciHl  as  a  witness,  and  testified 
that  he  had  heard  Aaron  Galloway  si^y  that  he  never  intended  to  move  back 
on  the  land  to  live.  He  also  siid  that  his  bister,  Alice  Hodge,  was  now 
living  on  the  place  as  the  tenant  of  the  defenilant,  Lee  Kowlett. ' ' 

The  land  was  levietl  on  under  execution  on  Mai*ch  30,  1900,  and  was  stild 
on  May  2H,  11)00,  The  trial  at  which  the  alxive  evidence  was  given  was  had 
on  August  17, 1901.  It  will  thus  lie  seen  that  a  little  before  August,  18i*9. 
appellant  was  shot,  and  after  that  btc4ime  unable  to  do  the  necessary  work 
on  his  farm.  In  conseciuence  of  this  he  rented  his  farm  out  and  sought  em- 
ployment at  which  he  could  work,  intending  to  n»tum  to  his  farm  with  his 
family  as  soon  as  he  got  able  to  work,  acconling  to  his  testimony.  On  the 
other  hand,  he  declared  to  two  i)ersons  that  he  did  not  intend  to  return  to 
his  farm,  but  htid  lx?en  away  from  his  farm  only  a  short  time  when  it  was 
levied  on  under  the  execution,  and  had  ac<iuired  no  other  home.  He  un- 
doubtedly had  a  homesteaci  in  the  land  before  he  left  it,  and  still  has  it» 
unless  he  lost  it  by  abandonment. 

In  16  Am.  &  Eng.  Ency.  of  Law,  pages  (M5-<H6,  it  is  said:  '* There  is  some 
confiict  of  judicial  opinion  as  to  how  conclusively  the  question  of  intention  to 
abandon  must  be  established.  According  to  some  cases  the  abandonment  of 
(he  homestead  right  by  removal  should  be  declared  only  upon  clear  and 
decisive  proof  of  an  Intention  to  abandon  the  right.  But,  according  to 
another  line  of  cases,  a  removal  from  the  homestead  is  taken  to  be  as  an 
abandonment  unless  it  clearly  appears  that  there  is  an  Intention  to  return 
and  occupy  the  premises  as  a  home.  Stronger  proof  of  abandonment  is  re- 
quired when  the  debt  to  which  it  is  sought  to  subject  the  land  was  contracted 
during  actual  occupancy  than  when  it  was  contracted  while  the  homestead 
was  not  in  actual  possession  of  the  premises.  *  *  *  While  there  is  some 
authority  for  the  proposition  that  a  homestead  is  not  abandoned  hy  a-  re- 
moval of  the  claimant  without  acquiring  a  new  homestead,  that  is  not  the 
prevailing  view.  According  to  the  preponderance  of  authority  an  actual  re- 
moval with  no  intention  to  return  amounts  to  an  abandonment,  even  when  a. 
new  homestead  has  not  been  acquired.  But  the  fact  that  the  absent  claim- 
ant has  not  acquired  a  home  elsewhere  is  a  circumstance  which  tends  to 
show  an  intention  to  return.  It  has  even  been  said  that  a  homestead  will, 
not  be  considered  abandoned  before  the  acquisition  of  a  new  one  except  upon 
clear  and  conclusive  proof  of  a  removal  with  an  intention  not  to  return.'' 

Again,  on  page  949,  it  is  said:  "The  declarations  of  the  owner  of  home- 
stead property  may  be  given  in  evidence  to  establish  the  intent  with  which, 
the  removal  was  made.  They  may  be  given  in  evidence  to  show  either  an 
intention  to  return  or  an  intention  not  to  return.  But  such  declarations 
are  not  conclusive  either  to  establish  an  abandonment  or  to  show  that  theiv 
existed  an  intention  to  return  and  occupy  the  premises. '  * 
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In  Bayls  y.  Pritchard,  0  Kj.  Law  Bep. ,  914,  a  debtor  being  in  bad  health 
moved  from  his  homestead,  intending  to  return  when  his  health  improved,, 
but  finding  that  liis  health  grew  worse,  sold  it  to  another.  In  the  mean- 
time it  had  been  levied  on  and  sold  under  execution.  It  was  held  that  he 
had  not  lost  his  homestead.  In  Black  v.  Black,  11  Ky.  Law  Bep.,  878,  a 
lawyer  removed  from  his  home  in  town  to  a  farm  in  the  country,  intending 
to  return,  but  died  a  year  or  more  later  on  the  farm.  It  was  held  that  the 
homestead  right  had  not  been  lost  by  abandonment.  In  McFarland  v. 
Washington,  12  Ky.  Law  Bep  ,  876,  the  debtor  owned  a  home  in  OwensborOr 
from  which  he  removed  in  the  spring  of  1884,  renting  land  in  the  country 
upon  which  he  farmed  in  the  years  1884,  1885  and  1886,  and  the  same  rule 
was  followed. 

The  homestead  is  created  by  law  for  the  benefit  of  the  family.  The  pur- 
pose of  the  statute  is  to  secure  the  family  in  a  home  and  protect  it  from  the 
improvidence  of  the  husband,  or  head  of  the  family.  While  he  may  lose  a 
homestead  which  he  has  once  acquired  by  abandonment,  the  purpose  of  the 
statute  would  be  defeated  if  the  homestead  was  held  to  be  abandoned  on 
slight  and  inconclusive  evidence.  Here  the  debtor  had  been  shot,  and  was 
unable  to  work  on  his  farm.  His  removal  from  the  farm  was  by  reason  of 
his  personal  disability,  and  when  he  had  been  away  only  a  short  time  it  was 
levied  on  and  sold.  The  only  proof  that  he  intended  to  abandon  his  home- 
stead are  his  declarations,  as  shown  by  the  evidence  for  appellee,  which  he 
denies,  and  there  being  nothing  in  his  conduct  or  situation  to  sustain  these 
declarations,  they  are  not  sufficient  alone  to  establish  an  abandonment  of 
the  homestead.  The  reason  for  his  removal  was  that  he  was  unable  to  work 
his  farm.  He  had  the  right  under  such  circumstances  to  move  from  his 
farm,  leaving  it  in  the  hands  of  a  tenant;  and  if,  under  such  facts,  without 
any  other  proof  of  the  abandonment  of  the  homestead,  it  could  be  established 
by  loose  declarations  of  the  debtor  alone,  although  there  was  nothing  in  his 
conduct  to  sustain  such  proof,  that  class  of  persons  whom  the  statute  wa& 
designated  primarily  to  protect  might  be  often  denied  its  benefits. 

In  Hope  V.  Hilli-s,  5  Ky.  Law  Hep. ,  819,  it  was  held  that  a  motion  was  a. 
proper  remedy  to  set  aside  an  execution  sale  of  property  exempt  as  a  home- 
stead. 

Judgment  reversed  and  cause  remanded,  with  directions  to  set  aside  the 
sale. 


BEVERLY  V.  WALLER,  &c. 

(FiletlMay  20,  1908.) 

Dower— Mortgages — Res  judiciita — B.  and  P.  were  joint  owners  of  a  large 
tract  of  land.  B.  mortgaged  his  interest  in  said  land  toW.,  which  appel- 
lant, his  wife,  did  not  sign.  Subsequently  he  executed  a  second  mortgage 
to  Posey.  His  wife  signed  this  mortgtige,  but  she  was  not  named  anywhere 
in  it.  Subseciuently  the  heirs  of  P.  executed  a  deeil  of  partition,  conveying 
to  B.  and  his  wife  jointly  one-half  of  said  lands.  Posey  subsequently 
brought  this  action  to  enforce  his  mortgage.  W.,  the  former  mortgagor, 
was  made  a  party  defendant,  who  filed  a  cross  petition  setting  up  his  mort- 
g.igv3  lien.     B.  and  his  wife  were  duly  served  with  proceas  on  the  petition 

vol.  24—158 
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and  the  cross  petition.  In  neither  the  petition  nor  the  cross  petition  was 
any  mention  niiide  of  the  inchoate  dower  interest  of  appellant.  The  judg- 
ment enforcing  the  lien  of  the  plaintiff  and  cro.s8  plaintiff  upon  the  land  in- 
volved in  the  action  does  not  mention  the  inchoat.e  dower  right  of  appellant, 
or  in  any  way  seek  to  sell  or  l>ar  it.  TTnder  this  judgment  the  mortgaged 
land  was  sold  by  the  commissioner  and  appellees  are  the  remote  vendees  of 
the  purchaser  at  said  sale.  TTpon  the  death  of  B.  appellant,  his  widow, 
brought  this  action  to  recover  the  value  of  her  vested  dower  interest  therein. 
The  judgment  enforcing  the  mortgage  lien  was  pleaded  in  \is%t  of  said 
action  for  dower,  which  plea  was  adjudged  sufficient  on  demurrer,  and  judg- 
ment having  been  rendered  against  her  she  has  appealed.  Held — That  ?iaid 
said  mortgages  were  insufficient  to  bar  her  claim  to  dower.  While  the 
mortgagors  could  have  set  up  the  fact  that  she  was  entitled  to  an  inchoate 
right  of  dower  and  the  judgment  could  have  provided  for  wime,  having 
failed  to  do  so,  she  was  compelled  to  s<^t  it  up.  She  had  only  an  inchoate 
right  of  dower,  which  might  never  l)ecome  vested.  If  she  had  .«^»t  it  up  In 
the  cas*»  it  would  not  have  l>arred  the  action  of  the  plaintiff  and  cross 
plaintiff.  They  would  have  lx»en  entitled  to  precisely  the  same  judgment,  so 
far  as  the  sale  of  the  land  was  concerned,  whether  her  inchoat**  right  of 
dower  was  pleaded  or  not.     Said  judgment  did  not  liar  her  claim  for  dower. 

Brown  &  Vance  for  appellant. 

S.  V.  Dixon  and  Yeaman  &  Yeaman  for  appellees,  M.  Young  and  Lula 
and  Clarence  Faulkner. 

M.  C.  &  G.  D.  Givlns  for  appellee  Waller. 

Montgomery  Merritt  for  appelUv,  Margaret  A.  Buckman. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  15th  day  of  February,  18(W,  U.  G.  Beverly  and  L.  W.  Powell  were 
the  joint  owners  of  a  large  tract  of  land  in  Henderson  county,  Kentucky. 
On  that  day  Beverly  mortgaged  his  undivided  interest  in  the  land  to  James 
W^hite  to  secure  the  repayment  of  13,000  in  gold.  His  wife,  the  appellant, 
Sarah  P.  Beverly,  did  not  sign  this  mortgage,  nor  is  her  name  in  any  way- 
men  tioned  therein. 

On  the  17th  day  of  July,  1870,  R.  G.  Beverly  mortgaged  his  interest  in  the 
land  to  Thomas  Posey,  to  secure  to  Po.sey  what  he  owed  him  as  guardian, 
and  also  for  the  purjK^se,  as  i-ecited  in  the  mortgage,  of  indemnifying  W.  B. 
W^oodruff  and  George  A.  Sugg  from  liability  upon  his  lx)nd  as  guardian  of 
Thomas  Posey.  Appellant's  name  nowhere  appears  in  the  body  of  this  sec- 
ond mortgage,  but  she  signed  and  acknowleilged  it  liefore  the  clerk  of  the 
Henderson  County  Court.  On  the  16th  day  of  Decemlier,  1870,  L.  W.  Powell 
having  died,  his  heirs  entered  into  deeds  of  partition  with  R.  G.  Beverly  of 
the  lands  jointly  owned  l)y  them  and  him,  whereby  they  oonveye<l  to  him, 
and  to  his  wife,  Sarah  P.  Beverly,  one-half  of  the  lands  jointly  owned. 

Afterwards  Thomas  Posey  institutetl  an  jvction  in  the  Henderson  Circuit 
Court  for  enforcement  of  his  mortgage  lien,  making  R.  G.  Beverly  and  ap- 
l)ellant  and  James  Whitt*  defendants.     All  were  served  with  process. 

White  answered,  setting  up  his  mortgtige,  and  making  his  answer  a  cross 
petition  against  Beverly  and  wife,  and  piiiyeti  for  an- enforcement  of  his  lien. 
Both  Beverly  and  appellant  wei^e  served  with  proce.ss  in  this  cross  action. 
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In  neither  the  original  nor  the  cross  petition  was  any  mention  made  of  the 
inchoate  dower  interest  of  appellant.  In  both  of  these  pleadings  it  is  alleged, 
In  substance,  that  while  in  the  deed  of  partition  from  Powell's  heirs  the 
Jand  was  conveyed  to  R.  G.  Beverly  and  Sarah  P.  Beverly,  his  wife,  jointly, 
yet,  as  against  the  mortgagees,  the  wife  had  no  interest  save  as  the  wife  of 
B.  G.  Beverly,  and  as  to  them  she  was  a  mere  volunteer.  Appellant  made 
no  answer  to  these  actions,  but  permitted  judgment  to  go  by  default.  The 
judgment  enforcing  the  lien  of  the  plaintiff  and  cross  plaintiff  upon  the 
land  involved  [in  the  action  does  not  mention  the  inchoate  dower  right  of 
•appellant,  or  in  any  way  seek  to  sell  or  bar  it.  Under  this  judgment  the 
mortgaged  laud  was  sold  by  the  commissioner  of  the  court,  and  purchased 
by  Miltx>n  Young,  and  J.  W.  Buckman,  to  whom  it  was  conveyed  by  com* 
niissioner's  deed,  and  from  whom  it  has  successively  devolved  by  conveyance 
to  the  present  owners,  the  appellees  in  this  action. 

In  1902  li.  G.  Beverly  died,  and  his  widow,  the  appellant,  Sarah  P.  Bev- 
erly, thereupon  instituted  this  action  against  the  appellees,  the  owners  of 
the  land,  to  recover  of  them  the  value  of  her  now  vested  dower  interest 
therein.  The  judgment  enforcing  the  mortgages  of  Posey  and  White  having 
been  pleaded  as  n  Imr  to  appellant's  action  for  dower,  she  demurred  to  the 
plea,  and  this  having  been  overruled  by  the  courc  she  declined  to  plead 
further,  whereupon  her  petition  was  dismissed,  and  she  has  appealed. 

The  one  question  for  adjudication  on  this  appeal  is  whether  or  not  appel- 
lant's inchoate  right  of  dower  in  the  land  was  barred  by  the  judgment  ren« 
dered,  enforcing  the  mortgage  liens  of  Posey  and  White.  Although  appellant 
signed  and  acknowledged  the  mortgage  to  Posey,  as  her  name  does  not  ap« 
pear  in  the  body  of  that  instrument  she  stood  toward  it  as  if  she  had  not 
signed  it. 

In  the  case  of  Hatcher,  &c.  v.  Andrews,  5  Bush,  561,  this  court  said:  '*The 
deed  of  Geiger  to  Elba  Holden,  of  the  two  town  lots,  and  through  which  the 
title  of  these  vendees  is  derived,  purports  a  conveyance  alone  by  the  hus- 
band; but  Annie,  his  wife,  signed  the  deed  and  acknowledged  it,  together 
with  her  husband,  l)efore  the  county  clerk,  who  certified  it,  without  stating 
what  she  intended  to  convey.  *  *  *  The  deed  from  Geiger  purports  no 
-conveyance  of  anything  from  his  wife,  nor  even  that  she  was  a  party  to  it, 
therefore,  it  is  as  wholly  InsuflQcient  as  to  her  as  though  she  had  never  signed 
it.  Holden  is  the  sole  grantor  in  his  deed;  and  though  the  wife  signed  with 
him  the  attesting  clause  of  the  deed,  yet  it  does  not  purport,  by  apt  lan- 
guage, to  convey  any  interest  on  her  part,  and  is  wholly  insufficient  to  bar 
her  of  a  dower  right. "  • 

Appellees  contend  that,  although  appellant's  inchoate  right  of  dower  was 
not  l)arred  or  disposed  of  in  any  way  by  the  mortgages,  yet  because  she  was 
made  a  defendant  and  properly  suiumoned  in  the  action  enforcing  the  liens, 
and  allowed  judgment  to  go  by  default,  she  is  barred  by  that  judgment  from 
setting  up  any  claim  to  dower  against  the  land  sold  in  the  action.  It  is  true 
that,  as  a  general  proposition,  a  judgment  against  a  defendant  who  has  been 
duly  summoned  is  res  adjudicata  as  to  all  defenses  which  either  were,  or 
might  have  been,  set  up  as  a  bar  to  the  cause  of  action  set  forth  in  the  peti- 
tion. The  coses  cited  by  appellant  come  within  this  principle.  The  case  of 
Harpending's  Ex'or  v.  Wiley,  76  Ky.,  160,  was  an  action  to  foreclose  a  mort^ 
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gage  which  had  been  executed  hy  a  husband  and  wife.  Judgment  hj  default 
wai  rendered,  and  the  property  directed  to  be  sold  to  aatlsfjr  the  debt. 
After  the  death  of  the  husband,  a  rule  having  been  awarded  against  the- 
widow  and  heirs  to  show  cause  why  Judgment  should  not  be  revlTed,  the 
widow  responded  that  at  the  time  of  the  execution  of  the  mortgage  her- 
husband  was  a  bona  flde  housekeeper  with  a  family;  that  he  then  resided 
With  his  family  on  the  mortgaged  premises,  and  continued  to  reside  thereon.- 
lip  to  his  death,  and  that  the  family  was  still  residing  thereon;  that  she  had. 
not  mortgaged,  conveyed,  relinquished,  released,  or  In  any  way  disposed  of 
the  right  of  herself  and  Infant  children  to  a  homestead,  and  they-asked  that^ 
a  homestead  be  allotted  to  them  In  the  property.  This  court  held  on  appeal 
that  the  original  judgment  necessarily  passed  upon  the  validity  of  the  mort- 
gage  given  by  the  husband  and  wife,  and  that  question  became  res  adjudl- 
oata;  that  the  wife  derived  her  claim  to  the  homestead  through  the  husband, 
and  not  from  the  statute,  and  Inasmuch  as  his  right  of  homestead  had  been 
adjudged  adversely  to  him  in  the  suit  to  foreclose  the  mortgage,  he  thereby- 
lost  It,  and  at  the  time  of  his  death  he  had  no  homestead  In  the  property. 

It  Is  clear  that  If  the  husband  had  a  homestead  right  In  the  mortgaged.' 
premises  It  was  a  defense  to  the  action  against  him,  at  least  to  the  extent 
of  $1,000,  and  being  defendant,  he  was  required  by  the  rule  either  to  set  It 
up  or  be  barred  by  the  judgment  In  default. 

The  case  of  Hill  v.  Lancaster,  88  Ky.,  888,  Is  to  the  same  effect.  Lancaster 
joined  Issue  upon  the  merits  of  an  action  brought  against  him  to  subject 
his  land  to  the  payment  of  his  debts,  without  claiming  a  homestead  therein. 
Upon  the  issue  joined  the  chancellor  decided  adversely  to  him,  and  rendered 
a  judgment  subjecting  his  entire  interest  in  the  real  estate  to  the  payment 
of  his  debts.  At  a  subsequent  term  he  sought  to  file  a  petition,  in  the  nature- 
of  an  answer,  setting  up  his  right  to  a  homestead,  but  the  court  said  that 
while  it  was  a  fact  that  as  against  his  creditors  he  was  entitled  to  a  home- 
stead In  the  land,  he  had  defended  the  claim  upon  its  merits,  and  failed  to 
set  up  his  homestead  right,  which  would  have  been  a  complete  bar  to  the 
action  if  the  real  estate  was  not  worth  more  than  11,000;  and  if  mo>e  than 
$1,000,  then  a  bar  to  the  extent  of  11,000.  Not  having  set  up  this  defense, 
after  judgment  the  question  of  homestead  was  res  adjudicata.  The  same 
principle  is  established  in  the  cases  of  Ligon  v.  Triplett,  12  B.  Mon. ,  288, 
and  Talbot  v.  Todd,  6  Dana,  1«0. 

But  these  cases  are  not  applicable  to  the  principle  here  Involved  The  ap- 
pellant, at  the  time  she  was  summone<l,  had  only  an  inchoate  right  of  dower,, 
which  might  never  become  vested.  If  she  had  set  it  up  In  the  case  it  would 
not  have  barred  the  action  of  the  plaintiff  and  cross  plaintiff.  They  would 
have  been  entitled  to  precisely  the  same  judgment,  so  far  as  the  sale  of  the 
land  was  concerned,  whether  her  inchoate  right  of  dower  was  pleaded  or  not. 

Van  Fleet,  in  his  work  on  Former  Adjudication,  section  191,  lays  down 
the  rule  as  follows:  "In  a  suit  to  foreclose  a  mortgage  signed  by  the  hus- 
band alone,  the  wife  was  made  a  party,  and  the  petition  alleged  that  she  had 
an  Interest  in  the  mortgaged  premises,  wlthoiit  making  any  specific  refer- 
ence to  dower,  and  asked  that  she  set  out  her  interest,  and  prayed  for  gen- 
eral relief.  Other  subsequent  incumbrances  were  also  made  parties.  A 
general  decree  by  default  barring  all  the  defendants,  but  not  In  terms  bar- 
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vlng  her  dower  nor  mentioning  her  name,  does  not  foreolose  her  dower  right!. 

(Parmenter  y.  Brinkley,  98  Ohio  St.,  88.)    And  in  a  similar  case  in  Iowa, 

in  which  a  wife  did  not  join  in  a  mortgage,  which  made  it  subject  to 

her  right  of  dower,  its  foreclosure  by  default,  after  her  husband's  death,  in 

a  case  in  which  she  is  simply  made  a  party  without  mentioning  her  dower, 

^oes  not  bar  it.    The  court  said  that  if  she  had  joined  ifi  l^e  mortgage,  or 

:her  right  to  dower  had  been  put  in  issue,  it  would  have  been  barred. 

^Moomey  t.  Haas,  82  Iowa,  380. )    So  a  bill  having  been  filed  in  New  York 

•to  forclose  a  mortgage  against  the  widow,  which  she  had  not  signed,  and  it 

Iseing  alleged  that  she  was  a  devisee  and  executrix,  and  also  the  widow  of 

^the  mortgagor,  and  that  she  claimed  some  interest  in  the  mortgaged  prem« 

^ses,  as  subsequent  purchaser.  Incumbrance,  or  otherwise,  it  was  held  that  a 

'decree  of  foreclosure  pro  oonfesso  did  not  bar  her  dower. "    (Lewis  v.  Smith, 

11  Barb.,  162.) 

In  Freeman  on  Judgments,  section  905a,  it  is  said:  '*It  seems  that  an  order 
>to  conclude  the  wife's  right  of  dower  it  must  in  all  cases  be  necessarily  and 
:specifically  put  in  issue  whether  the  proceeding  be  to  foreclose  a  mortgage  to 
which  the  wife  was  not  a  party,  or  to  enforce  any  other  claim  to  which  her 
right  of  dower  was  paramount. "    (Maloney  v.  Horan,  49  N.  Y.,  116. ) 

In  the  case  of  Maloney  v.  Horan,  above  cited,  the  court,  in  discussing  a 
'j>rinciple  similar  to  the  one  herein,  said :  ' '  She  is  bound  by  the  judgment, 
whatever  may  be  its  legitimate  effect.  The  judgment  is  final  and  concluBlve 
upon  her  as  to  all  matters  put  in  issue  and  litigated  in  the  action.  But,  as 
-stated  above,  the  matter  of  her  inchoate  right  of  dower  was  not  put  in  issue 
^nd  litigated  therein.  *  *  •  The  plaintiff  in  this  action  might  have  raised 
in  that  action  the  question  that  she  had  a  right  of  dower,  as  yet  inchoate, 
^ut  which  might  become  complete;  and  might  have  asked  that  if  it  should 
be  found  to  exist,  the  judgment  should  make  provision  therefor.  But  was 
she  boiind  to  do  so  J*  -This  would  not  have  been  matter  in  direct  opposition 
to  the  action  in  defense  *o  the  claim  made  by  plaintiffs  therein ;  it  would 
have  l3een  a  quasi  admission  of  the  cause  of  action  set  up,  and  a  seeking  for 
relief  in  the  judgment  which  must  follow.  And  when  the  authorities  say 
that  a  judgment  is  final  and  conclusive  upon  the  parties  to  it  as  to  all  mat* 
ters  which  might  have  been  litigated  and  decided  in  the  action,  the  expres- 
sion must  be  limited  as  applicable  to  such  matters  only  as  might  have  been 
used  as  a  defense  in  that  action  as  against  an  adverse  claim  therein,  and 
such  matters  as  if  now  considered  would  involve  an  inquiry  into  the  merits 
•of  the  former  judgment.  The  existence  of  an  inchoate  right  of  dower  in  the 
plaintiff  would  not  have  been  a  defense  to  the  action  of  the  receiver  for  a 
sale  of  the  premises  and  a  satisfaction  from  the  avails  of  the  sale  of  the  judg- 
ment debt  which  he  represented.  It  could  not,  if  pleaded  and  shown,  have 
prevented  a  judgment  substantially  that  which  was  rendered.  The  most 
which  could  have  been  effected  would  have  been  to  have  secured  in  the  judg- 
ment an  auxiliary  provision  recognizing  and  protecting  the  contingent  right. 
And  again,  it  was  a  right  pre-existent  to  the  claims  and  defenses  there  liti« 
.^ated,  and  paramount  to  any  right  of  the  plaintiff  in  that  action  there 
:80Ught  to  be  enforced.  *  •  *  >Ve  are  of  the  opinion  that  the  plaintiff  la 
:«iot  estopped  by  the  record  in  the  action  brought  by  the  receiver. '  * 

So  in  this  case  the  wife  might  have  set  up  her  inchoate  dower  in  the 
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BOtion  to  foreclose  the  mortKages,  but  this  would  not  have  been  matter  Uk 
direct  opposition  to  the  cause  of  action  made  by  the  plaintiffs  therein.    Her^ 
dower  right,  if  pleaded  and  shown,  could  not  have  prevented  a  judgment 
Bubstantially  the  same  as  that  which  was  rendered.    When  api>ellant  was 
served  with  summons,  if  she  examined  the  petition  and  cross  petition  she 
found  that,  so  far  as  she  was  oonoerned,  the  only  allegations  of  the  plead- 
ings were  with  reference  to  the  questions  of  her  taking  a  beneficial  interest 
under  the  deed  of  partition  from  Powell's  heirs  to  her  husband  and  herself. 
These  allegations  were  that,  as  to  the  plaintiff  and  cross  plelntiff,  she  was  a 
mere  volunteer,  and  had  nolinterest  in  the   land  save  as  wife  of  K.  G.  Bev- 
erly.    It  must  hav€i  been  evident  to  her  that  the  only  remedy  which  was^ 
sought  against  her  was  the  denial  of  her  ownership  of  a  beneficial  interest  in- 
the   land.     Her  inchoate  right  bf  dower  was  as  clearly  recognized   in  the 
pleadings  as  her  beneficial  interest,  under  the  deed  of  partition,  was  denied. 

If  appellant  had  any  claim  to  a  vested  interest  under  the  deed  of  partition^ 
it  would  have  constituted  a  defense  to  the  causes  of  action  set  up  In  the- 
pleadings  against  her,  and  as  she  failed  to  set  up  such  interest,  she  was  con- 
cluded by  the  judgment  rendered.  Not  so  as  t<o  her  inchoate  right  of  dower; 
that  was  clearly  recogniz€Hi,  but  no  pretense  was  made  by  the  plaintiff  and 
cross  plaintiff  that  their  liens  on  the  land  were  paramount  to  her  dower,  and 
the  very  fact  that  they,  with  their  attention  directed  to  the  interest  of  appel- 
lant in  the  land,  set  up  an  Adverse  claim  as  to  her  beneficial  interest  under 
the  deed  of  partition,  and  were  silent  ns  to  nny  claim  of  sujieriority  over  her 
dower  right  warranted  her  in  concluding  that  no  claim  adverse  to  her  dower 
interest  was  sought  in  the  pleadings  against  her. 

It  was  obvious  that  her  claim  for  dower  was  paramount  to  the  liens  sought 
to  be  enforced,  and  it  is  not  lightly  to  be  concluded  that  the  judge  who  de- 
cided the  case  committed  so  plain  an  error  as  to  adjudge  the  liens  in  the 
mortgage  superior  to  her  dower  right  unless  the  language  used  was  such  as 
to  forbid  an  opposite  conclusion. 

We  do  not  think  the  case  of  Meriwether  v.  Sebree,  2  Bush,  332,  is  applicable 
to  the  case  at  bar.  In  that  case  the  widow's  dower  had  become  vested  by  the 
death  of  her  husband,  and  was  inferior  to  the  liens  upon  the  land  involved 
for  the  unpaid  purchase  money.  The  estate  of  her  husband  was  insolvent,, 
and  the  holders  of  the  vendors'  liens  were  entitled  to  have  the  land  sold  free 
of  any  claim  of  dower  as  against  them.  The  widow  was  not  entitled,  on  the 
merits  of  the  case,  to  anything  but  co  have  her  dower  assigned  to  her  out  or 
the  procee<te  of  the  sale  of  the  land,  after  the  payment  of  the  vendors'  liens, 
and  this  Is  what  was  adjudged  to  her  In  the  case  by  this  court.  Mrs.  Meri- 
wether had  no  interest  in  the  land  sought  to  be  subjected  to  the  payment  of 
the  debts  of  her  husband  except  that  of  dower,  and  when  she  was  sum- 
moned to  answer  in  the  ctise  to  settle  her  hiisband's  estate  she  was  bound  to 
know  that  the  administnitor  of  her  husband  was  seeking  to  sell  the  land 
free  from  her  right  of  dower.  There  was  no  other  reason  for  her  being  made 
a  party  to  the  action. 

Not  so  In  the  ctise  at  bar.  Mrs.  Beverly  was  made  a  party  to  the  action  or 
Posey  and  White  against  her  husband  for  the  declared  purpose  of  defeating- 
her  claim  to  a  beneficial  interest  In  the  land  under  the  deed  of  partition  of 
Powell's  heirs,  and  this  being  the  only  purpose  appearing  for  making  her  a. 
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party,  she  was  called  on  to  answer  the  cause  of  action  set  up  in  the  plead- 
ings, and  not  one  which  might  have  l3een  set  up  against  her. 

Therefore,  the  judgment  is  reversed,  with  directions  to  sustain  appellant's 
demurrer  to  so  much  of  the  answers  of  appellees  as  set  up  the  judgment  in 
the  case  of  Posey  and  White  against  her  husband  as  a  bar  to  her  claim  for 
dower  in  the  land  involved  in  this  litigation,  and  for  other  proceedings  con- 
sistent with  this  opinion. 


O'BRIEX  V.  COMMONWEALTH. 
(Filed  May  20,  1903.) 

Criminal  law— Accomplices  —  Evidence  —Appellant  and  his  accomplice, 
Whitney,  were  jointly  indicted  for  the  murder  of  C,  a  citizen  of  Lexington, 
whose  house  they  had  entered  with  burglarious  intent  and  made  demand  for 
his  money,  and  immediately  ther(?iift*?r  one  or  the  other  of  them  shot  and 
killed  him.  Appellant  was  given  a  separate  trial,  and  it  resulted  in  his  con- 
viction and  sent-cnce  of  death.  On  appeal  he  complains  of  the  ruling  of  the 
court  in  admitting  evidence  showing  that  two  previous  burglaries  were  com- 
mitted in  the  neigh Ixjrhood  the  sime  night.  Held— That  said  evidence  was 
competent  to  show  the  motive  of  entering  the  house  of  C. ;  ahso  it  was  eom- 
IMJteut  to  identify  the  appellant  and  his  accomplice,  who  made  confessions 
aft^r  their  arrest,  in  which  they  disclosed  where  pistols  stolen  by  them  in 
the  previous  burglaries  might  be  found.  The  oflBcers  found  the  pistols  in 
the  places  designated  in  the  confession,  which  wen^  identified  by  the  own- 
ers. The  conviction  was  projierly  found  on  their  confessions  as  they  were 
corrol)onited  in  several  i:articulars,  and  it  was  inuuaterial  as  to  which  fired 
the  fatal  shot,  as  the  proof  showed  that  they  wei-e  accomplices. 

2.  Misc^onduct  of  attorney— Appellant  complains  that  his  conviction  was 
improper  by  reason  of  the  court  permitting  the  trial  to  progress  while  his 
attorney  was  in  a  sttvte  of  intoxication.  This  objection  is  made  for  the  first 
time  on  the  motion  for  a  new  trial  by  affidavits  filed.  This  ground  can  not 
be  considered  under  section  281,  Criminal  Code,  but  had  it  been  properly 
pi-esent/ed,  api3ellant  was  not  prejudiced  by  the  action  of  the  court,  as  it 
did  not  abuse  its  discretion  in  this  matter. 

W.  C.  G.  Hobbs  and  J.  N.  Elliott  for  appellant. 

C.  J.  Pratt  and  M.  R.  Toild  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Jiidge  Settle. 

The  appellant,  Claude  O'Brien,  and  one  Earl  Whitney  were  jointly  in- 
dicted in  the  Fayette  Circuit  Court  for  the  murder  of  A.  B.  Chinn,  a  citizen 
of  Lexington,  Ky.  A  sejjarate  trial  was  accorded  the  appellant  at  his  re- 
quest, which  resulted  in  his  conviction,  and  the  fixing  of  his  punishment  at 
death  by  the  vertlict  of  the  jury.  His  motion  for  a  new  trial  was  overruled 
by  the  lower  court,  hence  this  apix^al. 

The  facts  and  circumstances  leading  to  and  surrounding  the  commission 
of  the  murder  as  shown  by  the  recortl  are  few  and  simple.  At  two  and  a 
half  or  three  o'chx'k  a.  m.,  on  October  11,  1902,  under  cover  of  darkness, 
the  dwelling  house  of  A.  B.  Chinn  wtis  burglariously  entered  by  the  appel- 
lant, Claude  O'Brien,  and  his  accomplice,  Earl  Whitney;  they  proceeded  at 
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onoe  to  the  bedroom  of  Chinn  and  wife;  the  latter  was  awal^ned  by  tbe 
creaking  of  the  screen  door  as  they  entered  the  room,  and  she  in  turn  awoke 
her  husband  as  the  intruders,  lighting-  a  match,  approached  the-  bed  in  which 
they  were  lying.  O'Brien  and  Whitney  wore  masks,  and  both  raised  their 
pistols  as  they  neared  the  husband,  who  was  on  the  outer  side  of  the  bed  and 
said:  "Your  money  or  your  life."  In  reply  to  the  demand  for  money  both 
Chinn  and  wife  informed  them  that  they  had  no  money,  and  neTer  kept  any 
in  the  house,  and  the  husband  then  said  to  them  to  go  and  get  or  find  what 
you  want.  At  this  juncture  the  son,  Asa  Chinn,  who  occupied  an  adjoining 
room,  appeared  at  the  bedroom  door  of  his  parents  and  called  *'Mama.  *' 
Upon  hearing  the  voice  of  the  son  either  O'Brien  or  Whitney  immediately 
fired  at  the  elder  Chinn,  who  was  sitting  up  in  the  bed,  shooting  him 
through  the  body.  The  pistol  firing  then  became  general  between  the  in- 
truders and  young  Chinn,  who  was  in  the  hall  near  the  door  and  had 
dropped  uix)n  one  knee  and  commenced  shooting  at  the  intruders  after  the 
firing  of  the  first  shot  by  one  of  them  in  the  room.  Young  Chinn  received 
two  wounds  himself,  oneyin  the  right  arm,  the  other  in  the  neck,  and  fell  on 
the  hall  iloor.  O'Brien  and  Whitney,  the  latter  of  whom  was  wounded  in 
the  leg  by  young  Chinn,  then  made  their  escape  from  the  house,  running 
over  his  prostrate  body  in  the  hall,  followed  by  the 'elder  Chinn,  who  fell  in 
the  hall  near  the  bedroom  door,  and  immediately  diet!.  He,  however,  in- 
formed his  wife  as  he  got  out  of  the  bed,  when  the  firing  ceasetl,  that  he  had 
been  wounded. 

The  foregoing  facts  were  testified  to  by  Mrs.  Chinn,  and  were  sustained  in 
jxart  by  the  son,  who  heard  from  his  room  the  wortls  "your  money  or  your 
life,"  though  he  did  not  appear  upon  the  scene  until  just  before  the  shot 
which  killed  his  father  was  fired  in  the  room  by  either  O'Brien  or  Whitney. 

It  also  appears  from  the  record  that  the  .statements  of  Mrs.  Chinn  and  her 
son  are  corroboratetl  by  O'Brien  and  Whitney  upon  all  material  points, 
though  they  contradict  each  other  in  many  essential  particulars.  For  in- 
stance, while  lx)th  admit  that  as  they  approached  the  l)ed  of  A.  B.  Chinn 
and  wife  the  words  "your  money  or  your  life"  w^ere  spoken,  each  testifies 
that  they  were  uttered  by  the  other.  They  both  also  admit  that  when  these 
words  were  used  the  speaker  was  presenting  a  pistol  at  A.  B.  Chinn,  but 
testifletl  that  only  one  pistol  was  pre.sented,  each  claiming  that  it  was  pre- 
sented by  the  other.  Again  l)oth  admit  that  when  Asa  Chinn  appeared  in 
the  hall  at  the  dtjor  of  his  parents'  betlroom,  they  heard  him  call  to  his 
mother,  and  that  the  firing  then  began,  in  which  one  of  them  shot  the  elder 
Chinn,  l)ut  each  lays  upon  the  other  the  act  of  shooting. 

ThfTe  is  no  claim  or  pretense  from  any  source  that  the  elder  Chinn  was 
killed  by  an  accidental  shot,  or  that  he  was  ofTering  any  resistance  when 
shot;  upon  the  contrary,  the  evidence  .shows  beyond  all  doubt  that  Asa 
Chinn  was  in  a  position  from  which  it  was  impossible  for  his  father  to  have 
been  shot  by  a  stray  l>all  from  his  pistol,  and  the  fact  that  the  father's  night 
shirt  was  scorched  and  his  body  p<nvder  burned,  proves  that  the  one  who 
shot  him  was  in  the  room,  and  close  to  him. 

The  occurrences  following  the  murder,  and  which  led  to  the  subsequent 
detection  and  arivst  of  the  criminals,  are  also  few  and  unmistakably  corrob- 
orative of  what  had  gone  before.    Immediately  after  the  murder  the  guilty 
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parties  went  to  the  depot  yard  of  the  Southern  Railroad,  and  there  placed 
'themselves  In  an  empty  freight  car,  after  concealing  the  pistols  with  which 
they  had  been  armed.-  THey-were  soon  thereafter  found  and  arrested  by  the 
•oflScers  who  were  In  search  of  the  murderers  of  A.  B.  Chlnn.  IHien  they 
were  placed  under  arrest  O'Brien  turned  to  Whitney  and  said:  '*Pard»  he 
has  g^t  us. ' '  In  removing  the  prisoners  from  the  car  the  officers  discovered 
that  their  clothing  was  wet,  showing  that  they  had  been  in  the  rain  of  the 
previous  night;  they  also  discovered  that  Whitney  was  lame,  and  in  reply  to 
an  inquiry  as  to  the  cause  of  his  lameness,  he  said  he  had  hurt  his  leg  npon 
or  against  a  car,  but  when  an  examination  of  his  leg  disclosed  the  bullet 
wound  he  then  said  he  had  been  shot  some  days  previously  by  a  negro  at 
Williamstown.  It  was  likewise  discovered  by  the  officers  that  Whitney  and 
O'Brien  hod  exchanged  pants  before  their  arrest,  the  evident  purpose  of 
which  was  to  conceal  the  former's  wound,  for  in  wearing  his  own  pants  the 
presence  of  the  bullet  hole  In  the  leg  thereof  at  the  point  of  the  wound,  in 
•connection  with  his  lameness,  might  have  been  expected  to  lead  to  the  dis- 
•oovery  of  his  wound. 

A  few  dtiys  after  the  arrest  both  O'Brien  and  Whitney  made  what  pur- 
ported to  be  a  full  confession  of  their  connection  with  the  murder  of  A.  B, 
i^hinn,  in  which,  as  alrBtuly  indicated,  each  tricnl  to  place  upon  the  other  the 
leadership  in,  and  blame  for,  that  crime.  By  the  confession  of  Whitney  the 
concealment  of  the  pistols  with  which  the  shooting  at  the  Chinu  home  had 
been  done  by  them  was  made  known,  and  the  pistols  were  found  by  the 
officers  at  the  place  designate<l  In  the  confession.  They  were  three  in  num- 
ber. One  had  been  brought  by  Whitney  to  Ijexington;  it  was  out  of  repair 
and  pnictlcally  useless.  One  of  the  other  two  had  l>een  taken  by  O'Brien 
and  Whitney  just  l)efore  the  killing  of  Chinn  from  the  residence  of  O.  L. 
81ade,  and  the  other  from  the  beilnxmi  of  M.  C.  Alford,  In  the  residence  of 
his  sister,  Mrs.  McConathy.  The  Slade  revolver  was  a  Colt's  of  bluish  finish, 
and  that  of  Alford  was  a  silver-mounted  double-barreletl  derringer,  with  a 
I)earl  stock  or  handle.  Each  pistol  was  fully  identified  by  its  owner.  Slade 
knowing  his  by  its  color  and  a  small  amount  of  rust  upon  it,  and  Alford 
recognizing  his  by  its  peculiar  finish  and  pattern.  Besides,  the  Slade  pistol 
was  also  identified  by  a  clerk  in  the  store  where  it  had  lx»en  purchased,  by 
its  numlM'r  which  he  had  entered  at  the  time  of  its  sale  to  Slade  in  a  book 
kept  for  that  purpose.  Both  pist<jls  were  loaded  when  taken  from  their  re- 
six»ctlve  ownera. 

Though  numerous  fonnal  gn)unds  for  a  new  trial  were  presented  In  the 
lower  court,  only  two  of  them  are  relied  on  by  counsel  for  appellant  for  a 
reversal.  That  is  to  wiy,  it  is  contendetl  that  the  lower  court  erred  In  ad- 
mitting on  the  trial  evidence  of  the  burghiries  committed  by  O'Brien  and 
Whitney  on  entering  the  houses  of  Slade  and  McConathy  just  before  the 
murder  of  Chinn,  and  In  permitting  the  trial  of  appellant  to  prcxHM3d  while 
his  then  counsel  was  In  an  alleged  state  of  intoxication. 

As  to  the  first  of  these  contentions  we  are  of  the  opinion  that  evidence  of 
the  burglaries  was  competent,  first,  as  illustrating  the  motive  with  which 
appellant  and  his  accomplice  entered  the  house  of  A.  B.  Chlnn.  They  en- 
tered the  houses  of  two  of  his  neighbors,  committing  a  theft  In  each,  only  a 
iew  minutes  before  entering  his;  their  mission  on  that  night  was  theft  and 


2514  O'BRIEN  V.  COMMONWEALTH, 

robbery  and  such,  therefore,  was  their  motive  and  purpose  in  entering  the 
house  of  Chlnn;  second,  the  evidence  was  competent  as  a  means  of  identify- 
ing the  guilty  parties.  The  identification  was  made  through  the  pistols 
which  they  had  stolen  from  the  houses  of  Slade  and  Mrs.  McConathy,  the 
latter  being  a  sister  of  Alford,  owner  of  one  of  the  pistols.  The  pistols  were- 
found  through  the  confession  of  Whitney,  who  also  told  where  they  had  beeir 
stolen  by  himself  and  appellant,  and  proof  of  the  burglaries  was  competent, 
therefore,  to  corroborate  Whitney's  confession  as  well  as  the  testimony  givea 
by  him  on  the  trial  of  appellant,  and  to  corrolx)rate  Slade  and  Alford  in 
their  identification  of  the  pistols,  which  identification  in  turn  fastened  the 
guilt  of  Chinn's  murder  upon  the  parties  found  in  possession  of  the  pistols. 
The  trial  court,  following  section  241  of  the  Crimimil  Code,  very  properly  told 
the  jury  that  they  "could  not  convict  appellant  upon  the  testimony  of  Earl 
Whitney  alone,  unless  such  testimony  was  corroliorated  by  other  evidence- 
tending  to  connect  the  appellant  with  the  commission  of  the  offense  charged 
in  the  indictment,  and  the  corroboration  is  not  sufficient  if  it  merely  shows- 
that  the  offense  charged  was  committed  and  the  circumstances  thereof." 

In  order  for  the  State  to  malce  out  its  case  against  appellant  corrolxiration 
of  Whitney's  testimony  was  necessary,  and  that  corroboration  was  found  in 
the  finding  of  the  pistols  in  the  place  of  concealment  testified  to  by  Whitney 
and  in  the  identification  of  the  pistols  by  Slade  and  Alford,  who  told  of  the^ 
burglaries  by  way  of  explaining  the  manner  in  which  they  were  deprived  or 
the  possession  of  them,  and  in  doing  so  furnishwl  evidence  of  the  nwitlve 
which  actuated  the  guilty  parties  in  l)reaking  Into  the  house  of  A.  B.  Chinn. 

Bishop's  New  Criminal  Procedure,  volume  1,  section  1126,  in  discussing- 
the  admissibility  of  such  evidence  as  that  under  consideration,  stiys:  "The 
intent,  knowledge,  or  motive  under  which  the  defendant  did  the  act  charged 
against  him,  not  generally  admitting  of  other  than  circumstantial  evidence, 
may  often  be  aided  In  the  proofs  by  showing  another  crime,  actual  or  at- 
tempted ;  then  It  Is  permissible. ' ' 

Again,  In  section  112»5,  same  volume,  we  find  the  following  statement: 
"Whole  transaction,  as  explained  under  the  doctrine  of  res  gestae,  wherever 
a  part  of  a  transaction  appears  In  evidence  the  rest  is  thereby  made  admis- 
sible. So  that  the  entire  transaction,  wherein  it  is  claimed,  the  wrong  in 
issue  was  done,  may  be  shown  though  it  Includes  also  other  crimes,  and 
even  though  each  transaction  was  a  continuing  one,  or  tniuspiring  in  parts- 
on  different  days. " 

The  same  doctrine  is  recognized  in  Greenleaf  on  Evidence,  volume  1,  sec- 
tion 63,  wherein  It  Is  said:  "In  some  Ciises,  however,  evidence  has  been  re- 
ceived of  facts  which  happened  before  or  after  the  principal  transaction,  and 
which  had  no  direct  or  apparent  connection  with  It;  and,  therefore,  their 
admission  might  seem  at  first  view  to  constitute  an  exception  to  this  rule. 
But  those  will  he  found  to  have  been  cases  In  which  the  knowledge  or  in- 
tent of  the  party  was  a  material  fact,  on  which  the  evidence,  apparently 
collateral  and  foreign  to  the  main  subject,  had  a  direct  l)eiirlng,  and  was, 
therefore,  admitted."  *  *  *  Again,  in  volume  3,  section  15,  we  find  thi* 
further  statement  from  the  same  Icarnrd  author:  "In  the  proof  of  intention, 
it  is  not  always  necess:iry  that  the  e\  idence  should  apply  directly  to  the  par- 
ticular act,  with  the  conmiission  of  which  the  party  Is  charged;  for  the  un- 
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lawful  intent  in  the  particular  case  may  well  be  inferred  from  a  similar 
intent,  proved  to  have  existed  in  other  transactions  done  before  or  after  that 
time."    *    *    • 

We  find  that  this  court  has  in  more  than  one  case  given  its  sanction  to 
the  rule  announced  in  the  foregoing  authorities.  In  Tye  v.  Commonwealth 
8  Ky.  Law  Rep.,  69,  it  is  said:  "It  was  proper  to  allow  the  Commonwealth 
to  prove  the  number  of  attempts  by  the  defendant  to  c(^mmit  the  same 
offense,  for  the  purpose  of  establishing  the  alleged  identity  of  the  ac- 
cused."   •    *    * 

In  Thomas  v.  Commonwealth,  1  Ky.  Law  Rep. ,  122,  appellant  was  on  trial 
for  effecting  an  entrance  into  a  dwelling  with  the  intention  of  stealing. 
Previously  a  store  had  been  broken  into  and  goods  stolen,  and  the  manner 
in  which  the  entrance  was  effected  gave  strong  evidence  that  the  appellant 
was  concerned  in  the  prior  breaking  into  the  store.  Evidence  of  the  first 
breaking  was  admitt-ed  to  show  the  appellant's  intention  to  steal  In  entering 
the  house.  Held— "That  in  admitting  such  evidence  of  the  first  breaking, 
the  court  did  not  assume  that  the  appellant  was  guilty  of  that  crime;  but 
the  evidence  was  such  as  to  warrant  the  court  in  allowing  the  facts  to  go  to 
the  jury— not  as  evidence  that  the  appellant  broke  into  the  store,  for  that  was 
abundantly  proved  without— but  xis  evidence  of  his  intention ;  and  such  evi- 
dence was  properly  admitted  for  that  purpose. "    *    •    • 

We  are  unable  to  .see  that  the  cases  of  Martin  v.  Commonwealth,  {Vi  Ky.^ 
192,  and  Bishop  v.  Commonwealth,  22  Ky.  Ltiw  Rep.,  llttl,  sustfiin  the  iK)8i- 
tion  assumed  by  counsel  for  appellant.  Upon  the  trial  of  Martin  for  the 
purpose  of  showing  a  motive  on  his  part  for  taking  the  life  of  one  Biirk,  the 
fact  that  Burk  had  procured  an  indictment  tigainst  him  for  robbery  was  per- 
mitted by  the  trial  court  to  be  shown  by  the  production  and  reading  to  the- 
jury  of  the  indictment,  and  the  entire  record,  including  certain  affidavits 
for  a  continuance,  and  by  detailed  proof  from  witnesses  as  to  the  facts  of  the 
robbery,  all  without  any  direction  or  instruction  from  the  court  telling  the 
jury  for  what  purpose  the  evidence  might  be  considered  by  them.  This 
action  of  the  lower  court  was  held  by  this  C4)urt  to  be  erroneous  and  preju- 
dicial to  the  appellant,  because  it  in  effect  put  him  on  trial  for  two  offenses 
at  one  and  the  same  time;  but  it  was  also  said  by  the  court  that  "motive 
may  be  shown  In  certain  cases  by  a  state  of  facts  conducing  to  make  out 
another  and  distinct  offense  from  that  for  which  the  accused  is  being  tried;" 
and  further,  that  the  showing  of  such  motive  would  have  been  proper  in 
Martin's  case  by  the  introduction  of  the  indictment  with  the  name  of  Burk 
on  it  as  a  witness,  to  show  that  it  had  been  procuretl  by  Burk. 

The  case  of  Bishop  bears  a  striking  resemblance  to  the  one  at  bar.  Bishop 
shot  and  killed  an  officer  who  was  trying  to  arrest  him  for  the  murder  of 
another  person  whom  he  had  killed  but  an  hour  before.  On  his  trial  for  the 
murder  of  the  officer  testimony  was  introduced  as  to  the  previous  killing. 
Upon  appeal  to  this  court  it  was  urged  that  its  introduction  was  erroneous, 
and  greatly  prejudicial  to  him.  But  this  court,  in  passing  upon  the  ques- 
tion, said:  "It  was  competent  to  establish  any  fact  which  tended  to  show 
motive  on  the  part,  of  the  accu.sed,  and  to  make  plain  to  the  jury  the  rela- 
tions which  existed  between  the  accused  and  the  officer  at  the  time  the  hom- 
icide was  committed.     *    *    *    In  establishing  the  fact  of  the  killing  it  was. 
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Impossible  to  avoid  proying  some  of  the  details.  *  ^  *  Of  course  it  was 
essential  that  the  juiy  be  told  that  the  killing  at  the  'lagoon'  was  not  eri- 
•dence  to  establish  guilt  under  the  indictment  upon  which  appellant  was 
being  tried,  but  was  only  eTidenoe  to  show  why  the  appellant  was  on  the 
oar,  and  to  establish  motive  for  the  homicide.  This  the  trial  judge  repeat- 
-edly  and  with  exemplary  care  explained  to  the  Jury.  *  *  *  It  is  perhaps 
unfortunate  for.  the  appellant  that  the  first  homicide  was  so  interwoven 
with  the  secotkd  as  to  furnish  a  motive.  It  was  for  tliat  purpose,  and  that 
purpose  only,  competent.''    •    •    * 

It  appears  from  the  record  in  the  case  that  the  trial  judge  in  apt  language, 
.and  with  great  explicitness,  explained  to  the  jury  that  proof  of  the  bur- 
glaries committed  by  appellant  and  Whitney  previous  to  the  killing  of 
Chinn  furnished  no  evidence  of  their  guilt  under  the  indictment  for  mur- 
der upon  which  they  were  being  tried,  but  was  only  evidence  to  show  the 
Intent  or  motive  with  which  appellant  entered  the  house  of  Chinn,  and 
<iould  be  considered  by  them  for  no  other  purpose.  In  view  of  this  action  of 
the  court,  and  of  the  authorities  in  the  opinion  cited,  we  conclude  that  no 
«rror  was  comiuitted  in  permitting  the  introduction  of  the  evidence  as  to 
the  burglaries  commited  by  appellant  and  Whitney  previous  to  the  killing 
of  Chinn. 

We  now  come  to  the  consideration  of  the  only  remaining  question  pre- 
sented in  api)e]Iant's  behalf,  viz.,  the  alleged  misconduct  of  counsel  by 
whom  he  was  represented  upon  the  trial  in  the  court  below.  It  appears  that 
the  attorney  who  conducted  the  defense  in  that  court  was  employed  by  the 
appellant's  mother,  through  the  assistance  of  a  priest  of  Louisville,  Ky.  It 
is  not  urged  against  the  attorney  that  he  is  deficient  in  legal  learning  or 
lacking  in  experience.  It  is  claimed,  however,  that  he  was  so  under  the  in- 
fluence of  intoxicants  during  the  progress  .of  the  trial  as  to  interfere  in  part, 
•at  least,  with  the  discharge  of  his  duty  to  his  client,  and  that  when  the 
<ja8e  was  ready  for  argument  to  the  jury  he  was  not  in  condition  to  proceed 
with  the  argument,  for  which  reason  it  was  deferred  by  the  court  until  the 
following  day,  when  he  appeared  and  addressed  the  jury,  but  left  the  city  of 
Lexington  after  the  oonclusicm  of  the  argument.  These  alleged  facts  do  not 
appear  from  the  record  of  the  trial,  but  altogether  from  the  affidavits  of  ap- 
pellant, his  brother,  and  one  other  person,  which  were  filed  in  support  of 
the  motion  and  grounds  for  a  new  trial.  So  we  find  that  the  alleged  mis- 
conduct of  the  appellant's  counsel  wtis  brought  to  the  attention  of  the  lower 
court  for  the  first  time  in  the  motion  for  a  new  trial,  and  by  section  281, 
Criminal  Code,  it  is  provided  that  such  errors  as  are  presented  for  the  first 
time  in  the  motion  for  a  new  trial  are  not  subject  to  exception,  nor  can 
they  be  consideretl  by  this  court.  It  would  seem,  therefore,  that  this  court 
is  without  power  to  review  the  action  of  the  lower  court  in  refusing  a  new 
trial  upon  the  ground  now  urged  by  appellant.  (Kennady  v.  Common- 
wealth, 14  Bush,  5340;  Brown  v.  Commonwealth,  14  Bush,  398.) 

While  section  11,  Bill  of  Rights,  Constitution  of  Kentucky,  provides  that 

*'in  all  criminal  proceedings  the  accused  has  the  right  to  be  heard  by  himself 

and  counsel, "  *    ♦    *  it  is  his  right  to  select  his  counsel.    The  court  may 

appoint  counsel  for  him,  and  must  do  so  where  a  felony  Is  charged,  if  he 

lails  to  select  or  employ  one  of   his  own  choosing.     But  In  this  case  the  ap- 
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iwllant  had  counsel  of  his  own,  or  of  his  mother's  selection.  The  court  had 
the  right  to  assume  in  the  absence  of  complaint  from  him  that  he  was  satis- 
fled  with  his  counsel,  and  it  is  well-nigh  incredible  that  he  and  his  elder 
brother,  who  was  with  him  throughout  the  trial,  should  hare  suffered  the 
alleged  misconduct  of  his  counsel  to  the  extent  set  forth  in  their  affidavits- 
without  complaint  to  the  court,  when  such  complaint  would  have  resulted 
in  the  appointment  by  the  court  of  other  or  assistant  counsel  to  represent 
him,  as  was  done  after  the  departure  of  the  counsel  who  conducted  the  de- 
fense upon  the  trial  before  the  jury. 

It  does  not  appear  from  the  affidarits  as  to  the  alleged  misconduct  of  ap- 
pellant's counsel  that  he  was  unfit  to  conduct  the  examination  of  appel- 
lant's witnesses,  or  the  cross-examination  of  those  introduced  by  the 
Commonwealth.  Upon  the  contrary,  the  bill  of  evidence  shows  that  that 
work  was  efficiently  performed  by  the  counsel.  If,  as  stated  in  the  affidavits, 
though  that  fact  does  not  appear  from  the  court  proceedings,  the  court  was 
adjourned  for  a  day  to  enable  appellant's  counsel  to  get  in  proper  condition 
to  address  the  jury,  we  must  take  it  for  granted  that  if  at  any  other  time 
during  the  trial  his  condition  had  been  such  as  to  convince  the  trial  judge 
that  he  was  too  much  intoxicated  to  properly  represent  his  client,  he  would 
have  suspended  the  trial  for  the  time  being  to  enable  him  to  become  duly 
sober. 

The  record  manifests  the  admirable  care,  ability  and  fairness  with  which 
the  case  was  conducted  by  the  trial  judge,  and  we  are  unable  to  find  in  it 
any  convincing  evidence  that  he  suffered  such  misconduct  on  the  part  of  ap- 
pellant's counsel  as  is  complained  of. 

The  instructions  to  the  jury  clearly  and  fairly  presented  the  whole  law  ap- 
plicable to  the  case,  and  the  evidence  established  beyond  all  reasonable  doubt 
the  appellant's  guilt.  It  is  immaterial  whether  the  shot  which  deprived  A. 
B.  Chinn  of  his  life  was  fired  by  appellant  or  Whitney.  According  to  the  evi- 
dence they  were  accomplices  in  the  perpetration  of  the  crime,  and  both 
present  when  it  was  committed,  and  if  so  they  are  equally  guilty. 

Great  stress  has  been  placed  by  counsel  upon  appellant's  youth.  Whether 
he  is  fifteen  years  of  age,  as  he  testified  upon  the  trial,  or  seventeen,  as  he 
informed  the  officers  when  arrested,  it  is  a  matter  of  profound  regret  that 
one  so  young  should  come  to  such  an  untimely  end,  but  the  atrocity  of  the 
crime  with  which  he  Is  charged,  and  the  circumstances  attending  its  per- 
petration, left  no  hope  of  his  being  visited  with  anything  less  than  capital 
punishment  at  the  hands  of  the  jury.  And  as,  upon  the  whole  case,  we  find 
no  error  of  law  by  which  the  substantial  rights  of  the  appellant  have,  in  our 
opinion,  been  prejudiced,  it  is  our  painful,  though  imperative,  duty  to  sus- 
tain the  judgment  of  conviction,  and  it  is  hereby  affirmed. 


FRAZER  V.  FRAZER,  &c. 

(Filed  May  30,  1«08— Not  to  be  reported.  ) 

Wills— Under  the  will  of  F.  his  son  was  vested  with  the  use  and  enjoy- 
ment of  one-fifth  of  the  estate  until  his  son,  J.,  should  arrive  at  the  age  of 
twenty -one  years,  and  the  son  of  testator  had  authority,  by  will,  to  dispose 
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of  this  interest  to  his  wife  until  the  arrival  at  the  age  of  twenty-one  jears  of 
his  child. 

Wni.  A.  Byrne  for  appellant. 

M.  C.  Swlnford  and  O'Neal  &  O'Xeal  for  appellees. 

Appeal  from  Harri.son  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  will  of  N.  W.  Frazer  was  probated  by  the  Harrison  County  Court  in 
1897,  and  that  of  his  son,  W.  D.  Frazer,  in  January,  1900.  When  X.  W.  Fra- 
zer's  will  was  probated  D.  W.  Frazer  was  a  widower  with  one  child,  Jesse 
W.  Frazer.  After  the  death  of  his  father  W.  D.  Frazer  married  the  appel- 
lant, Jane  B.  Frazer,  who  survived  him.  And  we  are  asked  upon  this  ap- 
X)eal  to  decide  what  interest  the  appellant,  Jane  B.  Frazer,  and  the  appellee, 
JesF4»  W.  Fnizer,  took  in  C4.^rtain  property  devisetl  in  the  fifth  and  sixth 
clauses  of  the  will  of  N.  W.  Frazer  and  in  the  will  of  W.  D.  Frazer.  The 
clauses  in  the  will  of  N.  W.  Frazer  involved  upon  this  appeal  reads  as  fol- 
lows: 

"5th.  To  my  son,  William  Frnzer,  I  specifically  bequeath  any  and  all 
thoroughbred  and  trotting  stock  that  I  may  own,  but  this  does  not  include 
any  common  stock.  I  also  give  and  devise  to  my  son,  William,  one-fifth 
part  of  my  est<it<?,  and  he  is  also  to  have  the  use  and  benefit  of  the  remain- 
ing one-fifth  part,  which  is  to  \w  invest^^d  as  hereinafter  provided  until  his 
son,  Jesse,  arrives  at  the  age  of  twenty  one  years,  at  which  time  the  said 
one-fifth  part  of  my  estate  is  to  be  turned  over  to  my  granilson.  Jesse. 
Should  my  son,  William,  die  without  leaving  any  child  or  children,  his  in- 
terest in  my  estat-e  is  to  be  equally  divided  between  his  sisters,  the  said  in- 
terest to  be  held  for  them  under  the  same  conditions  and  limitations  herein- 
before set  forth.  Should  my  son  marry  again  and  leave  child  or  children  by 
said  marriage,  the  children  of  that  marriage  are  to  receive  the  one-fifth  part 
•of  my  estate  hereinbefore  bequeathed  William,  but  Jesse  is  to  have  the  one- 
fifth  ptirt  absolutely  when  he  r^jiches  the  age  of  twenty-one  years. 

"6th.  To  my  grandson,  Jesse  Frazer,  I  specifically  bequeath  my  gold  watch 
and  chain,  and  also  my  scholarship  in  the  Midway  Orphans*  Home.  I  also 
give  and  bequeath  him,  when  he  arrives  at  the  age  of  twenty-one,  the  one- 
fifth  part  of  my  estate  above  referred  to.  I  direct  my  son,  William,  to  in- 
vest this  one-fifth  part  of  my  estate  in  good  land  or  property,  the  proceeds 
of  which  he  is  to  enjoy  until  Jesse  is  twenty-one  years  of  age.*' 

The  one-fifth  interest  devised  to  W.  D.  Frazer  imtil  Jesse  arrived  at  the 
age  of  twenty -one  years  was  invested  in  accordance  with  the  t-erms  of  the 
will.  W.  D.  Frazer  bequeathed  all  of  his  interest  and  rights  in  the  property 
devised  by  N.  W.  Frazer  to  Jesse  Fnizer  to  the  appellant,  Jane  B.  Frazer. 

Jesse  W.  Frazer,  by  his  stjitutory  guardian,  instituted  this  suit  in  the 
Harris<jn  Circuit  Court  against  the  appellant,  Jane  B.  Frazer,  setting  out 
these  clauses  in  the  will  of  his  grandfather,  and  claimed  that  his  father,  W. 
D.  Frazer,  took  a  life  estate  in  the  one-fifth  inteiest  devised  to  him  by  the 
will  of  his  gi'andfather,  and  that  upon  his  death  he  was  entitled  to  be  put 
in  possession  of  the  pi'operty.  The  circuit  judge  decided  that  upon  the  death 
of  W.  D.  Frazer  all  rights  which  he  had  in  the  lands  or  estate  of  Jesse  W. 
Frazer  obtained  under  the  will  of  N.  W.  Frazer  ceased,  and  that  the  appel- 
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lant,  Jane  B.  Frazer,  took  nothing  by  virtue  of  the  devise  made  to  her  by 
the  will  of  W.  D.  Frazer,  and  Hhe  has  appealed. 

In  our  opinion  W.  D.  Frazer  was  under  the  will  of  his  father,  N.  W.  Fra- 
zer, entitled  to  the  use  of  the  one-flfth  interest  in  controversy  until  his  son, 
Jesse,  became  twenty-one  years  of  age;  and  that  he  could  use  and  dispose  of 
this  interest  in  the  same  way  as  any  other  property  owned  by  him;  and  that 
his  son,  Jesse  W.  Frazer,  took  a  vested  interest  In  remainder,  which  took 
effect  at  the  termination  of  the  particular  estate  for  years  devised  to  his 
father,  W.  D.  Frazer.  It  is  wholly  immaterial  whether  the  imrtlcular  estate 
which  precedes  a  vested  remainder  should  lx»  an  estate  for  life  or  an  estate 
for  years,  both  are  well  dellned  and  recognized  interests  in  ival  estate.  (2 
Blackatone's  Com.,  l«i;  2  Minor,  330.) 

There  is  no  intinmtion  in  the  will  of  N.  W.  Frazer  that  he  Intended  that 
the  particular  esttite  given  to  \V.  D.  Frazer  in  the  estate  in  controversy 
should  be  for  life:  on  the  contrary,  with  gn^at  clearness  and  prt»cision,  he 
says  that  he  is  to  have  the  use  of  it  only  until  Jesse  arrives  at  twenty-one 
years  of  age.  The  appellant,  Jane  13.  Fnizer,  as  devisee  of  her  husband,  \V. 
D.  Fra/er,  is  entitleti  to  the  use  and  enjoyment  of  this  one-flfth  interest 
luitil  Jesse  arrives  at  twenty-one  years  of  age. 

For  ivascms  indicated  the  judgment  is  n»verseti  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CUMBERLAND   TELEPHONE  AND  TELEGRAPH  CO.  v.  WARE'S 

ADM'X. 

(Filed  May  20,  1903.) 

Negligence — Instructions— Pleading— This  action  was  instituted  by  appel- 
le?  to  recover  damages  for  the  death  of  her  intest4ite,  who  was  in  the  em- 
ploy of  appellant  in  the  construction  of  its  line  of  telephone.  Api^ellant 
<»me  to  his  death  by  a  wire  which  he  was  putting  up  coming  in  contact 
with  an  electric  light  wire  through  the  act  of  a  party  in  charge  of  the  work. 
The  action  was  brought  jointly  against  W.  &  Co. ,  who  made  the  contract 
with  the  the  city  for  the  construction  of  an  electric  light  plant,  and  against 
appellant,  a  telephone  company.  The  city  was  made  a  defendant,  and  a 
verdict  was  rendereil  against  api)ellant,  Imt  In  favor  of  W.  &  Co.,  and  the 
<;ity.  The  recovery  was  sought  against  the  three  defendants  upon  the  ground 
that  the  electric  light  wire  was  not  properly  in.sulateil,  and  the  telephone 
■company  being  aware  of  the  fact,  was  guilty  of  negligence  in  allowing  its 
wire  to  ccmie  in  contiict  with  it.  The  petition  was  amended,  and  plaintiff 
pleaded  in  the  alternative,  that  if  the  electric  light  wire  was  properly  in- 
i^ulated  then  the  telephone  company  was  guilty  of  negligence  on  account  of 
the  manner  in  which  it  pulled  its  wire  over  and  against  the  electric  light 
wire,  and  thus  causing  the  death.  A  verdict  and  judgment  was  rendered 
Against  appellant,  but  in  favor  of  the  electric  light  ctmipany  and  the  city. 
On  appt»al  it  is  insisted  that  the  petition  is  not  good,  and  that  a  cause  of 
miction  cjin  not  be  maintained  because  the  defendtmts  were  not  joint  tort 
feasors.  Held— That  the  defendants  were  properly  joined  as  the  law  is 
s^ettled  that  where  several  pers<ms  jointly  conmiit  a  tort,  the  injured  party 
has  his  election  to  sue  all  or  scmie  of  them  separately.  It  is  insistetl  that 
the  court  improperly  defined  the  degree  of  care  required  of  the  electric  light 
company  and  the  city   in  stringing  and  maintaining  its  wires  upon  the 
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Btreetfl  of  the  city.  Held— That  appellant  can  not  complain  of  any  error  In 
InBtnictionB  defining  the  degree  of  care  required  of  the  electric  light  com- 
pany and  the  city,  as  it  was  not  prejudicial  to  appellant.  The  court  prop- 
erly instructed  the  jury  that  appellee  was  entitled  to  recover,  although  the- 
deceased  knew  of  the  dangerous  condition  of  the  electric  light  wire,  If  hi» 
death  was  caused  by  the  negligent  act  of  one  in  charge  of  the  work  and  su- 
perior to  deceased. 

2.  Panel  of  the  jury— Appellant  claims  that  he  was  prejudiced  by  beingp 
denied  the  right  to  a  separate  panel  of  the  jury.  Held— That  section  2967, 
Kentucky  Statutes,  does  not  contemplate  that  where  there  are  a  plurality  or 
plaintiffs  and  defendants  that  a  greater  number  than  eighteen  names  shall 
at  first  be  drAwn  from  the  box,  and  there  is  but  one  party  litigant,  although 
there  are  a  plurality  of  plaintiffs,  and  they  can  challenge  no  more  than  thre& 
jurors. 

Sweeney,  Ellis  &  Sweeney,  W.  S.  Morrison,  C.  M.  Finn,  Watkins  A? 
Thompson,  William  B.  Granberry  and  Humphrey,  Burnett  &  Humphrey  for- 
appellant. 

Wilfred  Carrico  and  Birkhead  &  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellee  against  the  city  of  Owensboro,. 
Westinghouse,  Church,  Kerr  &  Co.  and  Cumberland  Telephone  and  Telegraph. 
Co. ,  to  recover  damages  for  the  death  of  her  intestate,  Thomas  Ware.  A  re- 
covery was  sought  against  the  appellants  because  of  the  alleged  concurring- 
negligent  acts  of  each,  which  caused  his  death.  The  city  of  Owensboro  had. 
made  a  contract  with  Westinghouse,  Church,  Kerr  &  Co.  to  construct  an  elec- 
tric light  plant  in  the  city.  The  work  had  progressed,  poles  had  been  erected^ 
wires  were  strung  and  charged  with  electricity.  The  Cumberland  Telephone 
and  Telegraph  Co.  was  engaged  in  stringing  a  wire  along  Ann  street,  in  the 
city  of  Owensboro,  fi-om  its  exchange  building  to  the  Messenger  oflSce,  to  do 
which  it  required  a  wire  to  be  placed  upon  the  cross  arms  of  its  poles  along^ 
Ann  street,  which  wires  were  elevated  above  the  electric  light  wires  which 
crossed  that  street.  There  were  two  poles  south  of  the  electric  light  wiresL 
The  de<:edent  ascended  the  first  pole,  carrying  up  a  wire  to  which  wa& 
attached  a  rope.  He  threw  it  over  the  cross  arm  and  dropped  an  end  of  the 
rope  to  the  ground,  whereupon  Tom  Potts,  another  employe,  took  it  and 
ascended  the  next  i)ole  and  did  likewise;  whereuiwn  Lee,  who  was  in  charge 
of  the  force,  took  it  up  and  threw  it  over  the  electric  light  wires;  and  he 
then  took  hold  of  the  rope  with  the  wire  attached  and  pulled  it  across  the 
electric  light  wires.  While  pulling  it  over  the  electric  light  wires  it  came 
in  contact  with  them,  thereby  becoming  charged  with  electricity,  and  as  a 
result  Ware  was  instantly  killed.  The  testimony  tends  to  show  that  the 
rope  attached  to  the  wire  was  too  short  to  enable  them  to  carry  the  wire  from 
the  pole  up  which  Tom  Potts  had  ascended  to  the  next  ix)le  to  which  it  was 
to  be  atttiched,  which  had  been  xiscended  by  Jug  Potts,  another  employe. 
The  handling  of  the  roi)e  was  done  in  such  a  way  that  the  jury  was  author- 
ized to  conclude  that  the  wire  was  brought  in  contact  with  the  electric  light 
wires  as  the  result  of  Lee's  negligence.  The  plaintiff  sought  to  recover  against 
the  three  defendants  upon  the  ground  that  the  electric  light  wire  was  not. 
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properly  insulat^^^d ;  and  the  telephone  company  l)eing  aware  of  that  fact,  was 
guilty  of  negligence,  in  allowing  its  wire  to  come  in  contact  with  it.  By 
an  amended  i)etitlon  the  plaintiff  pleaded  in  the  alternative  that  if  the  elec- 
tric light  wire  was  pn)perly  insulated,  then  the  telephone  company  was 
guilty  of  negligence  on  account  of  the  nmnner  in  which  it  pulletl  its  wire 
over  and  against  the  electric  light  wire,  and  thus  caused  Ware's  death.  The 
trial  rt»sulted  in  a  verdict  for  the  city  of  Owensboro  and  Westinghouse, 
Church,  Kerr  &  Co.  and  a  verdict  against  the  appellant. 

It  is  urged  that  the  petition  is  not  good,  and  that  a  cjiuse  of  action  can 
not  be  maintained  Ix^cause  the  defendants  were  not  joint  tort  feasors.  If  the 
city  of  Owensboro  and  Westinghouse,  Church,  Kerr  &  Co.  strung  an  elec- 
tric light  wire  and  left  it  remaining  without  proper  insulation,  and  the  tele- 
phone company  negligently  brought  its  wire  in  conttict  with  the  electric 
light  wire,  then  concurring  negligent  acts  produced  Ware's  death;  and  under 
the  doctrine  of  Pugh  v.  C.  &  O.  R.  R.  Co.,  1«  Ky.  Law  Rep.,  149,  an  action 
can  be  maintained  against  one  or  tvgainst  all  of  the  defendants.  W^here 
several  persons  jointly  commit  a  tort,  the  injured  party  has  his  election  to 
sue  all  or  some  of  the  ptirties  jointly,  or  some  of  them  seimrately.  (Buckles, 
&c.  V.  Lambert,  4  Met.,  330;  Hill  &  Bergen  v.  Harris,  4  Bush,  450;  Hwigert, 
&c.  V.  Graham,  7  B.  M.,  fi61.)  If  the  city  of  Owensboro  and  Westinghouse, 
Church,  Kerr  &  Co.,  strung  an  electric  light  wire  which  was  not  properly 
insulated,  it  wns  guilty  of  negligence  and  their  negligent  act  continued  and 
was  as  effective  in  the  production  of  the  death  of  Ware  at  the  time  the  tele- 
phone wire  came  in  contact  with  it  as  it  would  have  been  hml  the  telephone 
wire  been  strung  at  the  same  instant  the  electric  light  wire  was  and  the  con- 
tact had  then  prtnluced  his  death.  If  the  electric  light  wire  wtis  not  properly 
insulated,  the  city  of  Owensboro  and  Westinghouse,  Church,  Kerr  &  Co.  were 
\vrongdt)ers  continuously  until  the  act  which  resulte<l  in  the  death  of  Ware. 
Their  act  In  maintaining  the  wire  necessarily  concurred  with  the  act  of  the 
telephone  company  in  producing  the  death  of  Ware. 

Again,  it  is  urged  that  the  pt^tition  is  not  good  in  stating  a  cause  of  action* 
in  the  alternative,  because*  appellant  claims  that  it  is  not  averred  that  the- 
pulling  and  dniwing  the  telephone  wire  over  the  electric  light  wire  was  care- 
lessly and  negligently  done.  When  the  whole  petition  is  taken  together,  w& 
think  these  averments  are  sufficiently  made.  Under  the  instructions  no  re- 
cx)very  could  have  been  had  except  the  jury  l)elieved  that  such  pulling  was 
carelessly  and  negligently  done.  Before  entering  upon  the  consideration  of 
the  question  as  to  whether  the  court  erred  in  giving  instructions  to  the  jury,, 
it  may  Ije  said  that  if  it  gave  an  instruction  more  favorable  to  the  city  of 
Owensboro  and  Westinghouse,  Church,  Kerr  &  Co.  then  they  were  entitled 
to  receive  as  against  the  plaintiff,  that  fact  could  not  be  a  prejudicial  error 
for  which  appellant  ctin  complain.  Although  they  were  thereby  permitted 
to  escape  a  recovery  against  them,  appellant's  liability  for  its  tort  still  re- 
mained. 

The  appellant  complains  of  instruction  No.  6,  which  reads  as  follows : 
**The  court  instructs  the  jury  that,  as  a  matter  of  law,  the  city  of  Owens- 
boro had  the  right  to  construct  and  maintain  an  electric  system  for  lighting 
its  streets,  but  it  was  bound  to  use  the  highest  degree  of  care,  reasonably 
practicable,  to  have  its  wires  perfectly  insulated  so  as  to  be  free  from  danger 
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at  all  points  where  persons,  in  the  course  of  business  or  pleasure,  might  come 
in  contact  with  them ;  and  if  the  jury  belieye  from  the  evidence  that  its 
Wires  at  the  point  of  contact  with  the  Cumberland  Telephone  and  Telegraph 
Co.  were  so  insulated,  and  that  the  defendant,  Cumberland  Telephone  and 
Telesraph  Co. ,  by  its  servants  and  agents,  negligently  and  careless  forciblj 
dragged  its  wires  across  the  electric  light  wire,  and  so  broke  the  insulation 
on  the  city's  wire,  and  thereby  caused  the  death  of  plaintiff,  the  jury  should, 
if  they  find  for  the  plaintiff  at  all,  find  against  the  Cumberland  Telephone 
and  Telegraph  Co.  only,  and  in  favor  of  the  other  defendants." 

It  is  criticised  because  it  is  claimed  the  petition  did  not  charge  that  the 
servants  and  agents  did  negligently  and  carelessly  drag  its  wire  across  the 
electric  light  wire.  Again,  that  the  court  did  not  proi)erly  define  the  degree 
of  care  which  the  electric  light  company  and  the  city  should  have  exercised 
in  stringing  and  maiuttiining  its  wires  upon  the  streets  of  Owensboro.  The 
first  criticism  has  been  hereinbefore  disposed  of  and  the  second  has  l)een 
substantially  so.  Any  error  which  the  court  may  have  committed  in  de- 
fining the  degree  of  care  which  should  have  been  exercised  in  stringing  and 
maintaining  electric  light  wires  can  not  be  complained  of  by  the  appellant 
for  the  reasons  herein  l)ef ore  given.  Besides,  if  they  were  projierly  insqlated, 
under  this  instruction  there  could  have  been  no  recovery  against  the  appel- 
lant unless  the  jury  Ijelieve  that  the  death  resulted  by  the  negligence  of  the 
appellant's  agents  and  servants  in  drawing  its  line  over  the  electric  light 
wires. 

Appellant  complains  of  instruction  No.  13,  which  reads  as  follows: 
**  Though  the  jury  believe  from  the  evidence  that  the  electric  light  wires 
were  not  perfectly  insulated,  if  they  further  believe  froin  the  evidence  that 
the  agents  and  servants  of  the  Cumberland  Telephone  and  Telegraph  Co., 
handling  the  wire  by  which  plaintiff  was  killed  (if  he  was  so  killed),  in- 
cluding deceased,  knew  or  had  notice  of  the  danger  of  bringing  their  wire 
in  contact  with  the  city's  wires,  and  they  might,  by  reasonable  care,  have 
avoide<l  such  contact,  and  they  negligently  brought  into  such  contact  and 
but  for  such  negligejice  the  plaintiff  would  not  have  been  killed;  if  the  jury 
find  for  the  plaintiff  they  should  find  against  said  telephone  and  telegraph 
company  alone,  and  in  favor  of  the  other  defendants." 

The  appellant  erroneously  assumes  that  the  court  in  this  instruction  told 
the  jury  to  find  against  it,  although  Ware  knew  of  the  defect  in  the  electric 
light  wire,  and  with  such  knowledge,  by  his  own  negligence,  brought  the 
telephone  wire  in  contact  with  the  defective  electric  light  wire.  The  court 
in  this  instruction  does  not  tell  the  jury  to  find  for  the  plaintiff,  but  In 
effect  told  it  that  if  it  found  for  the  plaintiff  it  could  only  find  against  the 
appellant. 

This  instruction  was  given  upon  the  idea  that  there  could  be  no  recovery 
against  the  city  of  Owensboro  and  Westinghouse,  Church,  Kerr  &  Co.  if  the 
agents  of  the  appellant  handling  the  wire  by  which  plaintiff's  intestate  was 
killed  knew  or  had  notice  of  the  danger  of  bringing  the  wire  in  contact  with 
the  electric  light  wire,  and  might,  by  the  exercise  of  reasonable  care,  have 
avoided  it.  Of  course  if  Ware  knew  that  the  electric  light  wire  was  not 
proX)erly  insulated,  and  he  could  have  avoided,  by  the  exercise  of  proper 
c  ire,  the  bringing  of  tlie  telephone  wire  in  contact  with  the  electric  light 
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^wlre,  and  negligently  did  so,  and  but  for  which  the  accident  would  not  have 
liappened,  the  plaintiff  could  not  have  recovered.  However,  plainti|[  would 
have  been  entitled  to  a  recovery  against  appellant  had  Lee,  who  was  in 
•charge  of  the  force,  known  of  the  condition  of  the  electric  light  wire  and 
<sareles8ly  and  negligently  brought  the  telephone  wire  in  contact  with  it, 
thus  producing  Ware's  death.  Again,  it  is  urged  that  the  instruction  given 
by  the  oourt  authorized  the  jury  to  find  against  the  appellant,  although  the 
negligent  act  which  resulted  in  the  death  of  the  plaintiff  was  that  of  a  fel- 
low servant.  By  instruction  No.  1  the  jury  could  not  have  found  against 
appellant  unless  it  believed  Ware's  death  was  produced  by  the  negligent  act 
of  a  person  in  charge  of  the  work,  etc.  In  instruction  No.  2  the  jury  was 
expressly  told  that  the  company  was  not  liable  for  the  negligent  act  of  a  fel- 
low servant.  By  the  third  instruction  the  court  submitted  to  the  jury  the 
question  as  to  whether  or  not  Rufus  Lee  was  Ware's  superior  in  authority, 
and  had  the  right  to  direct  him.  In  view  of  these  instructions  instruction 
No.  4,  of  which  complaint  is  made,  could  not  have  been  misleading,  although 
the  word  occasional  should  not  have  been  used  in  the  instruction.  It  reads 
as  follows:  '*The  court  further  instructs  the  jury  that  the  rule  of  law  is  that 
when  one  engages  in  the  service  of  another  he  undertakes,  ad  between  him- 
self and  his  employer,  to  run  all  the  ordinary  risks  incident  to  such  service, 
and  that  includes  the  occasional  carelessness,  negligence  and  unskillfullness 
of  his  fellow  servants  engaged  in  the  same  line  of  duty;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff,  while  in  the  employment  of  the 
defendant,  Cumberland  Telephone  and  Telegraph  Co. ,  when  he  was  killed 
while  in  the  discharge  of  his  duty  as  such  employe,  and  if  the  jury  further 
l)elieve  from  the  evidence  that  his  death  was  occasioned  either  by  his  own 
negligence  or  want  of  skill,  or  that  of  a  fellow  servant,  engaged  in  the  same 
line  of  duty  or  service  as  explained  in  these  instructions,  and  without  which 
he  would  not  have  been  killed,  they  should  find  for  the  defendants." 

Besides,  under  this  instruction  the  jury  is  expressly  told  that  the  plaintijff 
-could  not  recover  if  the  death  was  occasioned  by  '^fellow  servants  engaged 
In  the  same  line  of  duty  or  service  as  explained  in  these  instructions. ' ' 

Counsel  for  the  appellant  contended  that  the  appellant's  negligence  was 
not  a  proximate  cause  of  Ware's  death.  Except  for  the  act  of  Rufus  Lee,  in 
bringing  the  telephone  wire  in  contact  with  the  electric  light  wire.  Ware 
would  not  have  been  injured  by  the  current  of  electricity  which  it  carried. 
It  was  the  current  of  electricity  which  produced  the  death.  The  efficient 
<3ause  of  the  death  was  put  in  operation  by  the  negligent  act  of  Lee  in  bring- 
ing the  telephone  wire  in  contact  with  the  electric  light  wire,  and  neces- 
sarily that  act  was  a  proximate  cause  of  the  death.  Appellant  filed  its 
affidavit,  stating  its  defense  was  in  conflict  with  and  unfriendly  to  that  of 
its  two  co-defendants.  Thereupon,  it  demanded  the  panel  of  the  jury,  and 
asked  the  privilege  of  striking  three  names  therefrom  as  peremptory  chal- 
lenges.    The  question  of  peremptory  challenges  is  controlled  by  our  statute. 

In  section  2258,  Kentucky  Statutes,  it  is  provided  that  "each  paity  litigant 
in  civil  actions  shall  have  the  right  of  ijeremptory  challenges  to  three  jurors, 
and  the  right  to  challenge  as  now  allowed  by  law. ' ' 

Section  2267,  Kentucky  Statutes,  provides  that  "in  all  civil  cases  of  jury 
trial  the  clerk  shall  draw  from  the  box  the  names  of  eighteen  of  the  jury^ 
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and  write  them,  as  drawn,  on  two  slips  of  jjaper,  and  deirveir  cop  ta  eae&r 
party,  from  which  plaintiff  and  defendant  may  each  strike  three  and  retunt 
the  list  to  the  clerk,  who  shall  call  the  first  twelve  names  not  erased  and 
swear  them  as  a  jury  to  try  the  case. "    •    ♦    ♦ 

It  will  lie  observed  that  the  statu tf>  only  con t*»m plated  that  the  names  or 
eighteen  of  the  jury  shall  be  drawn  from  the  box.  It  evidently  does  not 
contemplate  that  where  thei*e  are  a  plurality  of  plaf ntfflfs  and  of  defendants^ 
that  a  greater  number  than  eighteen  names  shall  at  first  be  drawn  from  the- 
box.  In  Sodousky.  &c.^v.  McGee,  4  J.  J.  M. ,  9(i7,  it  was  held  that  if  ther& 
be  a  plurality  of  plaintiffs,  they  are  only  one  p«irty  litigant  and  can  ehal* 
lenge  no  more  than  three  jurors.  The  same  is  true  of  defendants.  The- 
words  '* party  litigant"  api)eared  in  the  statute  then  under  consideration  as> 
in  the  present  statute.  In  construing  them  the  court  said:  ** The  parties- 
litigant  mean  the  antagonistic  sides  of  the  controversy.  If  there  be  a  plural- 
ity of  plaintiffs,  they  are  all  only  one  party  litigant.  So  a  plurality  of  de- 
fendants constitute  one,  and  but  one,  party  to  the  suit." 

The  judgment  is  affirmed. 


WHITNEY  V.  COMMONWEALTH. 
(Filed  May  30,  1903— Not  to  be  reported.) 

Criminal  law — Evidence  —  Confession — Appellant  prosecutes  this  appeal 
from  a  judgment  of  conviction  and  sentence  of  death.  He  was  indicted 
with  O'Brien  for  the  assassination  of  Chinn  after  the  commission  of  a  burg- 
lary, but  was  given  a  sepanite  trial.  One  of  the  grounds  relied  upon  for  a 
new  trial  is  that  the  court  erred  in  admitting  evidence  of  other  burglaries 
committed  on  the  same  night.  Held — That  such  evidence  was  competent  to 
show  the  motive  with  which  they  entered  the  house  of  Chinn;  also  for  the- 
purpose  of  identifying  the  parties  who  committed  the  previous  burglaries  as 
the  slayers  of  Chinn.  The  court  properly  instnictied  the  jury  that  such  evi- 
dence could  be  considered  only  for  the  purpose  of  showing  the  motive  with 
which  they  entered  the  Chinn  residence.  It  was  not  prejudicial  error  to  ad- 
mit the  confesiiion  made  by  appellant,  as  it  was  substantially  the  same  as 
his  testimony  given  on  his  trial.  Said  confession,  or  a  part'  thereof,  was 
properly  admitted  in  evidence  for  another  retison,  that  it  corroborated  other 
facts  received  in  evidence,  viz. ,  the  finding  and  subsequent  fiiiding  of  the 
pistols,  with  one  of  which  Chinn  was  killed;  the  consequent  proof  of  the  mo- 
tive for  entering  Chinn 's  house,  and  the  identity  of  the  persons  who  com- 
mitted the  theft  of  the  pistols  with  the  persons  who  committed  the  homicide. 

2.  Accomplices— Instructions— The  court  properly  authorized  a  conviction 
of  appellant  upon  proof  that  the  parties  were  accomplices,  aiders  and  abet* 
tors,  and  the  jury  properly  found  appellant  guilty,  although  it  was  not 
proven  which  fired  the  fatal  shot. 

8.  Improper  argument  of  Commonwealth's  attorney — Although  the  attor 
ney  for  the  Commonwealth  in  his  argument  to  the  jury  may  have  used  im_. 
Xnoper  language,  yet  it  was  not  prejudicial  as  the  court  properly  admonished, 
the  jury  to  disregard  same. 

B.  T.  Southgate  and  Chas.  Kerr  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
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'Opinkm  ol  thetsotirfc  by  Judge  Settle. 

The  appellant)  Earl  Whitney,  together  with  Claude  O'Brien,  was  Indicted, 
^ried  and  convioted  in  the  Fayette  Circuit  Court  for  the  murder  of  A.  B. 
Ohinn,  a  Lexington  merchant.  His  trial  wan  separate  from  that  of  his 
alleged  accomplice,  O'Brien,  and  his  plea,  like  that  of  the  latter,  was  not 
guilty,  but  by  the  verdict  of  the  jury  his  punishment  was  fixed,  as  was  that 
•of  O'Brien,  at  death.  From  the  judgment  of  conviction  and  the  refusal  of 
the  lower  court  to  grant  him  a  new  trial  he  prosecutes  this  appeal. 

It  is  not  deemed  necessary  to  here  enter  upon  a  recital  of  the  facts  and  oir- 
K)umstance8  connected  with  the  revolting  crime  of  which  he,  as  one  of  the 
-perpetrators,  stands  convicted,  as  they  are  minutely  set  forth,  and  exhaus- 
tively discussed  in  the  opinion  of  this  court  in  the  case  against  Claude 
O'Brien,  ante,  2511,  this  day  handed  down,  to  which  opinion  reference  is  here 
made.  It  is  sufficient  to  say  that  the  evidence  heard  upon  the  trial  of  apx)ellant 
•shows  beyond  doubt  that  A.  B.  Chinn  was  foully  as.sassinated  in  his  bed- 
room, on  the  morning  of  October  11,  1002,  while  it  was  yet  dark,  by  a  pistol 
«hot  received  at  the  hands  of  either  the  appellant.  Earl  Whitney,  or  his  ac- 
'Oomplioe,  Claude  O'Brien,  both  of  whom  were  present  at  the  time,  armed 
with  pistols,  having  shortly  theretofore  entered  the  dwelling  house  of  Chlnn 
XLpon  a  mission  of  theft  and  robbery. 

The  only  question  of  doubt  in  the  case  is  as  to  which  of  the  accused  fired 
the  shot  that  killed  Chinn.  The  only  persons  able  to  name  the  one  by  whom 
the  fatal  shot  was  fired  are  Whitney  and  O'Brien,  each  of  whom  claims  that 
it  was  done  by  the  other.  But  be  that  as  it  ^may,  both  are,  under  the  evi- 
dence, guilty^  because  they  were  accomplices,  each  aiding  and  abetting  the 
■other  in  the  assassination,  as  in  the  lawless  enterprise  which  led  to  that  act. 

O'Brien,  though  introduced  by  appellant's  counsel  in  this  case,  refused 
to  testify,  but  proof  of  a  conversation  that  occurred  between  him  and  appel- 
lant, after  the  latter's  confession  to  the  officers,  was  made  in  this  case,  which 
did  not  differ  materially  from  the  testimony  given  by  O'Brien  upon  his  own 
trial.  It  is  contended  by  counsel  for  appellant  that  the  judgment  of  convic- 
tion should  be  reversed  for  the  reasons,  first,  that  it  was  error  to  admit  upon 
the  trial  evidence  of  the  burglary  of  the  houses  of  Slade  and  Mrs.  McCon- 
-athy;  second,  to  admit  as  evidence  the  confessions  of  appellant;  third,  to  allow 
^the  Commonwealth's  attorney  to  make  certain  alleged  statements  in  argu- 
ment which  wer«  not  supported  by  evidence. 

The  question  raised  by  the  first  of  the  foregoing  grounds  we  have  already 

^decided  in  the  case  of  Claude  O'Brien  v.  Commonwealth,  supra,  which  de- 

-cision  is  against  the  contention  of  appellant's  counsel,  and  we  are  still  of 

opinion  that  it  was  competent  to  admit  proof  of  the  burglaries  committed 

by  appellant  and  O'Brien  just  previous  to  the  homicide,  first,  as  showing 

the  motive  with  which  they  entered  the  house  of  Chinn ;  and,  second,  for  the 

purpose  of  identifying  the  parties  who  coiumitted  the  previous  biu>glarieB  as 

the  slayers  of  Chinn.    In  this  case,  as  in  that  of  O'Brien,  the  trial  judge 

carefully  instructed  the  jury  that  evidence  of  the  burglaries  committed  by 

the  appellant  and  O'Brien  before  entering  the  house  of  Chinn  could  be  oon- 

4sidered  by  them  only  for  the  purpose  of  showing  the  motive  with  which  they 

entered  the  Chinn  residence,  and  should  not  be  considered  for  any  other 

ipurpose. 
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We  are  likewise  of  the  opinion  that  no  error  was  committed  by  the  loweir 
court  in  admitting  the  confession  of  appellant.  It  is  shown  by  the  eTldenoe- 
that  one  Irvine,  a  Nashville  detective,  who  seems  to  have  known  appellant 
In  Nashville,  interviewed  him  after  his  arrest,  and  among  other  things  said 
to  him:  "Earl,  it  looks  like  they  have  a  strong  case  against  you.  Tou  are 
In  bad.  The  truth  won't  hurt,"  and  that  as  a  result  of  these  statements, 
appellant  expressed  his  willingness  to  make  confession,  which  he  did  after 
others  had  been  called  in  by  Irvine  to  hear  it. 

The  confession  was  made  in  the  presence  of  four  persons,  one  a  stenog- 
rapher. It  was  reduced  to  writing  and  signed  by  appellant,  and  this  written 
confession  was  read  upon  the  trial,  it  being  admitted  by  counsel  for  appel- 
lant that  those  who  heard  the  confession  would  testify  that  it  was  made  as 
contained  in  the  writing. 

A  confession  of  the  accused  out  of  court  is  competent  evidence  against 
him,  although  it  may  have  been  procured  by  deception,  but  is  incompetent 
if  procured  by  promises,  threats,  or  advice  of  the  prosecutor,  or  of&cer  hav- 
ing him  in  charge,  or  one  having  him  in  duress,  or  having  authority  over 
him,  and  as  said  in  Roberson's  Kentucky  Criminal  Law  and  Procedure, 
section  962:  '*  Before  the  confessions  of  one  charged  with  the  crime  are  ad- 
mlFsible  in  evidence  against  him  it  must  be  shown  that  such  confessions 
are  freely  and  voluntarily  made.  It  Is  the  province  of  the  court  to  deter- 
mine whether  they  were  so  made,  and  as  to  their  admissibility.  As  the  facts 
and  circumstances  attending  each  confession  are  different,  no  rule  can  b& 
stated  as  to  just  what  will  render  the  confession  voluntary." 

It  appears  from  the  record  that  the  trial  judge  before  permitting  the  in- 
troduction of  proof  of  the  confession  made  by  appellant  instituted  a  critical 
investigation  of  the  circumstances  attending  the  making  of  the  confession, 
causing  those  present  at  the  time  to  testify  with  reference  thereto,  with  the 
result  that  it  was  declared  admissible  and  was  permitted  to  be  proved. 
Notwithstanding  the  great  care  exercised  by  the  lower  court  in  inquirinfc 
into  the  circumstances  under  which  the  confession  was  made  by  appellant, 
we  would  be  Inclined  to  declare  It  inadmissible  but  for  the  fact  that  it  was 
in  substance  repeated  by  appellant  when  introduced  as  a  witness  in  his  own 
behalf  iipon  the  trial  of  this  case,  and  also  in  testifying  as  a  witness  upon 
the  trial  of  O'Brien.  "Although  an  original  confession  may  have  been  ob- 
tained by  improper  means,  yet  subsequent  confessions  of  the  same  or  like 
facts  may  be  admitted  If  the  court  believes  from  the  length  of  time  inter- 
vening, or  from  proper  warning  of  the  consequences  of  confession,  or  from 
other  circumstances,  that  the  delusion,  hopes  or  fears  under  which  the  oriK- 
inal  confession  was  obtained  were  entirely  dispelled. "  (Laughlln  v.  Com- 
monwealth, 18  Ky.  Law  Rep. ,  640. ) 

It  appears  that  the  testimony  of  appellant  as  a  witness  in  this  case,  and 
that  of  O'Brien,  was  given  Heveral  days  after  his  written  confession  was 
made,  and  if  the  confession  was  superinduced  by  improper  influences,  they 
ought  to  have  been,  and  perhaps  were,  dispelled  by  the  solemn  realities  of  the 
trial,  and  the  sancity  of  the  oath  which  the  appellant  took  upon  enterlns^ 
the  witness  box.  But  if  it  were  clear  to  our  minds  that  the  confession  re- 
sulted from  improper  Influences,  its  exclusion  as  a  whole  is  forbidden  in  this 
case  by  a  well-known   rule   of  law.     "Although  confessions  improperly  olv> 
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tained  are  Inadmissible,  yet  any  facts  which  are  brought  to  light  in  conse- 
quence of  such  confessions,  and  so  much  of  the  confession  as  is  coroborated  by 
these  facts,  may  be  received  in  evidence."  (Boberson's  Criminal  Law  and 
Procedure,  volume  2,  section  960;  Jackson  v  Commonwealth,  18  Ky.  Law 
Bep.,  795;  Jane  v.  Commonwealth,  2  Met.,  31;  Rector  v.  Commonwealth, 
80  Ky.,  468.) 

Applying  that  rule  to  the  evidence  in  this  case,  we  find  the  following  facts 
were  brought  to  light  by  the  confession  of  api)ellant.  The  finding  and  subse- 
quent Identification  of  the  pistols  with  one  of  which  A.  B.  Chinn  was 
killed;  the  consequent  proof  of  the  motive  with  which  Chinn's  house  was 
entered ;  the  identity  of  the  persons  who  committed  the  theft  of  the  pistols 
with  the  persons  who  committed  the  homicide.  The  statement  in  the  con- 
fessions, and  the  statement  of  appellant  upon  the  trial,  as  to  the  position  of 
Asa  Chinn  during  the  pistol  firing  in  the  Chinn  house,  that  is,  that  he  was 
in  a  stooping  or  kneeling  position,  is  corroborated  by  Chinn.  Indeed  prac- 
tically the  only  statement  contained  in  the  confession  that  is  uncorroborated 
is  the  one  that  O'Brien,  and  not  appellant,  fired  the  shot  that  killed  A.  B. 
Chinn.  Not  only  is  that  statement  uncorroborattd,  but  in  the  evidence  in- 
troduced by  the  Commonwealth  upon  the  trial,  of  the  conversation  between 
appellant  and  O'Brien  which  occurred  shortly  before  the  trial,  we  find  that 
each  accused  the  other  of  the  murder  of  Chinn.  The  jury,  however,  found 
from  the  evidence,  as  they  were  authorized  to  do,  that  they  were  accomplices^ 
aiders  and  abettors,  and,  therefore,  equally  guilty,  whether  the  shot  was  fired 
by  the  one  or  the  other;  and  the  evidence  conduces  to  show  that  both  were 
firing  their  pistols  in  the  room  where  the  homicide  occurreil,  and  that  each 
of  them  had  a  pistol  in  addition  to  the  probably  worthless  one  that  appellant 
carried  with  him  to  Lexington. 

The  jury  were  doubtless  unwilling  to  accept  the  statement  of  appellant 
that  O'Brien,  his  junior  in  age,  and,  according  to  the  evidence,  also  his 
junior  in  crime,  was  the  leader  and  instigator  of  the  thefts  and  murder  of 
which  both  stood  convicted. 

It  is  complained  that  the  Commonwealth's  attorney  in  argument  to  the 
jury  said  that  '*the  defendant  was  forced  to  admit,  upon  cross-examina- 
tion, that  on  the  way  from  Louisville  to  Lexington  he  was  trying  his  pistol 
to  see  whether  it  would  work  as  a  preparati(m  for  what  he  intended  to  do, 
and  what  he  did  do,  when  he  came  to  Lexington. ' ' 

After  this  statement  was  made  and  objection  entered  the  court  properly 
excluded  the  statement  and  admonished  the  jury  not  to  consider  the  remark, 
whereupon  the  Commonwealth's  attorney  then  said  to  the  jury  that  he  did 
not  mean  to  make  the  statement  that  apx)ellant  was  trying  his  pistol  as  a 
preparation  for  what  he  intended  to  do  as  the  assertion  of  a  fact,  but  as  an 
inference  of  his  own.  There  was  evidence  to  show  that  appellant  tried  to 
fire  his  pistol  on  the  road  to  I^exington,  but  failed.  It  is  hardly  possible 
that  this  statement  of  the  attorney  could  in  any  way  have  been  prejudicial 
to  the  appellant  even  if  the  court  had  permitted  it  to  stand.  It  certainly 
oould  not  have  been  so  in  view  of  the  admonition  of  the  court. 

In  Handley  v.  Commonwealth,  15  Ky.  Law  Rep. ,  786,  this  court  held : 
*' While  certain  statements  made  by  the  attorney  for  the  Commonwealth  on 
his  argument  to  the  jury  were  improper,  because  not  warranted  by  the  evi- 
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dence,  the  appellant  was  not  prejudiced  thereby,  the  court  having  admon- 
ished the  jury  that  such  statement  could  not  l)e  considered  as  evidence  in 
the  case. ' ' 

A  careful  examination  of  the  record  in  this  case  falls  to  disclose  any  errors 
whereby  the  substantial  rights  of  the  appellant  have  been  prejudiced.  The 
instructions  meet  our  approval,  and  the  verdict  of  the  jury  is,  in  our  opin- 
ion, sustained  by  the  evidence. 

The  judgment  is,  therefore,  affirmed. 


COMBS,  &c.  V.  DAVIDSON. 

(Filed  May  30,  1903— Not  to  be  reported.) 

Conveyances — Fraud  and  undue  influence — Appellee,  an  infirm  old  woman 
of  feeble  understJinding,  made  a  dee<l  of  conveyance  to  two  parties,  one  of 
whom  had  marrit^  her  favorite  granddaughter  and  resided  at  h«*r  house,  for 
an  inadequate  consideration.  In  this  action  she  sought  to  M't  aside  and 
cancel  said  conveyance  on  the  ground  of  fraud  and  undue  influence  prac- 
ticed upon  her  in  its  execution.  Held— That  the  evidence  sustains  the  action 
of  the  chancellor  in  cancelling  said  deeil. 

W.  C.  Evei-sole  for  appellants. 

Wooton  &  Mergan  and  Eversole  &  Wheeler  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  16th  day  of  April,  1892,  the  appellee,  Sallie  Davidson,  conveyed  by 
deed  her  home  in  Hazard,  Perry  county,  Kentucky,  to  the  appellants, 
Bankin  C.  and  John  G.  Combs,  upon  the  stipulated  consideration  of  $150,  $1 
of  which  was  cash,  and  for  the  remaining  $149  they  executed  and  delivered  their 
promissory  note,  payable  in  twelve  months  thereafter,  without  interest. 

Subsequently  the  appellee  instituted  this  action  in  the  Perry  Circuit  Court 
for  the  purpose  of  obtaining  a  decree  setting  aside  the  conveyance  to  appel- 
lants, upon  the  ground  of  fraud  and  collusion  on  their  part,  inadequate  oon- 
sideration  for  the  deed,  and  that  appellee,  by  reason  of  her  age  and  mental 
and  physical  infirmities,  was  unable  to  appreciate  or  understand  the  con- 
tract she  had  made;  that  appellants  were  lawyers  and  merchants,  well  versed 
in  matters  of  business,  and  the  legal  eflfects  of  contracts  and  conveyances; 
that  appellee,  by  reason  of  her  age  and  infirmities  of  mind  and  body,  w^s 
unable  to  ivsist  the  influence  of  appellants,  who,  by  exercising  undue  influ- 
ence and  fraud,  had  procured  her  to  convey  to  them  her  home  upon  a  grossly 
insuflficient  c<jnsideration.  The  material  allegations  of  the  petition  were 
denied  by  the  answer.  The  evidence  showed  that  appellee  was  a  widow  of 
seventy -three  years  of  age;  that  she  owneci  the  house  and  lot  in  controversy, 
which  she  occupied,  partly  as  a  residence  for  herself,  and  rented  part  to  ap- 
X)ellants,  who  used  it  both  as  a  store  and  as  a  residence;  that  some  time 
before  the  conveyance  Hankin  C.  Combs  intermarried  with  the  grand- 
daughter of  appellee,  and  that  prior  to  the  making  of  the  deed  all  of  the 
parties  occupied  the  house  jointly;  that  appellee  was  devoted  to  her  grand- 
daughter, Laura  Rankin,  and  greatly  depended  upon  her  love  for  comfort 
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in  her  declining  days.     Appellants  also  appear  to  have  possessed  her  con 
fldence  and  esteem. 

There  is  some  contrariety  in  the  evidence  as  to  the  condition  of  appellee's 
mind  at  the  time  of  the  sale.  The  witnesses  for  appellee  testify  that  she 
was  of  weak  mind  and  uncertain  memory,  and  not  at  all  in  condition  to  en- 
gage in  business  so  important  as  the  sale  of  her  home;  that  she  was  easily 
influencetl  by  those  in  whom  she  had  confidence,  and  for  whom  she  had 
affection.  The  evidence  adduced  by  appellants  tends  to  show  that  she  was 
of  sound  mind,  and  capable  of  looking  after  her  own  affairs. 

We  think  it  may  be  fairly  concluded  that,  by  reason  of  her  age  and  frail 
health,  appellee's  mind  had  become  greatly  weakened,  and  that  she  yielded 
to  those  about  her  who  had  her  confidence  and  esteem.  As  an  inducement 
to  her  to  sell  the  house  and  lot  to  appellants,  they  represented  that  if  the 
sale  was  not  made  they  would  purchase  another  house  and  remove  to  it, 
thus  depriving  appellee  of  the  society  of  her  granddaughter,  upon  whom 
she  was  dependent ;  but  that  if  the  sale  was  made,  appellee  could  always 
have  a  home  with  appellants.  The  evidence  shows  that  the  house  and  lot 
involvetl  in  this  litigati(m  was  worth  from  1250  to  1800,  and  that  shortly 
After  the  purchase  of  her  home  it  was  made  so  unpleasant  to  her  that  she 
"Was  forced  to  leave  and  take  up  her  residence  with  other  relatives. 

Upon  the  trial  of  the  case  the  chancellor  sustained  the  prayer  of  the  peti- 
tion, adjudged  the  conveyance  to  have  been  obtained  by  fraud,  and  awarded 
appellee  a  rescission  of  the  contract.  From  this  judgment  the  appeal  has 
.been  prosecuted. 

In  the  case  of  Huban  v.  Huban,  3  Ky.  Law  R^p.,  5(5,  this  court  said:  **A 
•conveyance  by  a  person  of  feeble  condition  of  body  and  mind  to  another, 
under  whose  influence  he  was  placed,  no  sufficient  consideration  appearing, 
is  fraudulent  and  void. ' '  And  in  the  case  of  Boannan  v.  Gardner,  7  Ky. 
Law  Hep.,  62:  "Where  a  person  of  weak  understanding  makes  an  uncon- 
scionable bargain  with  one  of  strong  mind,  the  natural  inference  is  that  it 
was  obtained  by  the  power  of  the  strong  over  the  weak,  and  may  be  set 
aside. ' ' 

In  the  case  of  Hunter  v.  Owens,  10  Ky.  Law  Rep.,  651,  Judge  Bennett  de- 
livering the  opinion,  the  court  said:  **Gross  iniuie<iuacy  of  price  is  always  a 
badge  of  fraud,  and  sometimes  when  the  disproportion  between  the  value 
and  the  price  given  is  very  great,  the  chancellor  may,  from  that  fact  alone, 
infer  fraud.  We  will  treat,  in  this  case,  of  the  inadequacy  of  price  as  a 
badge  of  fraud,  and  then  inquire  into  the  question  of  actual  fraud.  The  ap- 
pellee was  ignorant  and  dull,  and  wholly  unacquainted  with  the  value  of 
-flaid  land,  and  relied  upon  the  appellant  to  sell  it  to  her  at  a  reasonable 
price,  and  he  had  reason  to  l^elieve  that  he  had  her  confidence  and  that  she 
relied  upon  his  judgment  as  to  the  value  of  said  land,  and  not  her  own ;  it 
was,  therefore,  his  duty  to  deal,  as  to  price,  fairly  with  her.  They  were  not 
at  arm's  length,  and  gross  inmlequacy  of  price,  always  a  l)adge  of  fraud, 
becomes  an  actual  fraud  when  the  parties  do  not  deal  with  each  other  at 
arm's  length.  We  are  constrained  to  the  conclusion  that  the  chancellor  was 
justified  in  his  inference  of  actual  fraud  in  this  case." 

The  principle  thus  announced  Is  not  inimical  to  the  opinion  in  the  case  of 
Babb  V.  Rabb,  23  Ky.  Law  Rep.,  971,  or  of  Ne:U  v.  Neal,  1«  Ky.  Law  Rep., 
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195.  In  these  cases  there  was  no  evidence  of  fraud ;  the  respective  parties 
were  equal  in  intelligence,  health  and  education,  and  the  court  refused  to 
relieve  the  complainants  from  the  consequence  of  acts  deliberately  and  in- 
telligently entered  into. 

In  the  case  at  bar  we  have  an  illiterate,  childish,  Infirm  old  woman, 
living  in  the  house  with  two  active,  alert,  strong-willed  men,  carrying  on 
the  business  both  of  practicing  law  and  merchandizing;  one  of  them  had 
married  the  favorite  granddaughter  of  this  old  woman.  They  obtained  from 
her  a  conveyance  of  her  hdhie  for  about  one-half  of  its  real  value,  using,  as 
a  means  to  induce  her  to  make  the  sale,  the  threat  that  unless  it  was  made 
she  would  be  deprived  of  the  society  of  her  granddaughter,  to  whom  she  was 
devotedly  attached,  and  upon  whom  she  was  dependent  for  love  and  aflfec- 
tion,  and  by  the  representation  that  if  the  sale  was  made  to  them,  she  could 
remain  in  the  house  with  her  granddaughter,  and  find  a  home  and  6helt*?r 
with  appellants.  It  required  only  the  lapse  of  a  few  weeks  to  shatter  the  old 
woman's  hope  of  finding  a  comfortt^ble  home  with  her  granddaught-er,  for, 
by  what  she  considered  ill  treatment,  she  was  driven  out  to  find  a  home- 
elsewhere.  Under  all  the  circumsttinces  of  this  case  we  are  constrained  to 
the  conclusion  that  the  chancellor  did  not  err  in  vacating  this  unequal  con- 
tract. 

Wherefore,  the  judgment  is  affirmed. 


OWEXSBORO  WATERWORKS  CO.  v.  CITY  OF  OWENSBORO,  &c. 

(Filed  May  20,  1903--Not  to  be  reported. ) 

Franchise  taxes— Municipal  government — Injunction — This  action  was 
brought  to  enjoin  the  city  of  Owensboro  from  selling  the  wat-erworks  plant 
under  a  levy  for  franchise  taxes  for  the  years  1893  and  1894.  The  waterworks 
company  brought  an  action  against  the  city  lor  water  rents  which  it  askcMl 
to  offset  against  its  ckiim  for  taxes.  These  actions  were  consolidate  and 
the  claim  for  water  rent  was  allowed,  and  offset  against  the  claim  for  taxes 
and  a  judgment  in  favor  of  the  city  for  taxes  was  rendered,  and  the  collector 
was  about  to  sell  the  plant  to  satisfy  this  judgment.  It  is  insisted  that  the 
city  was  not  authorized  to  levy  a  franchise  tax  for  1893,  as  the  charter  of  the 
city  did  not  take  effect  until  June  15,  1893,  and  the  levy  was  made  under  an 
ordinance  passed  in  April,  while  the  city  was  under  the  old  charter.  Held — 
That  the  said  objection  is  not  tenable  as  the  tax  was  authorised  by  the  gen- 
eral revenue  law  which  took  effect  in  1892,  but  the  city  had  no  right  to  im- 
pose the  penalty  of  10  per  cent,  for  nonpayment  of  taxes,  as  by  section  3400, 
Kentucky  Statutes,  interest  should  be  allowed  on  unpaid  taxes  from  the 
first  of  October  of  each  year  at  8  per  cent.  The  injunction  in  so  far  as  it 
sought  to  restrain  the  collector  from  selling  the  plant  should  not  have  been 
dissolved.  Under  section  172  of  the  Constitution  the  Board  of  Equalization 
properly  fixed  the  valuation  at  Its  fair  cash  value,  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale.  Section  4274,  Kentucky  Statutes,  pro- 
viding for  fixing  the  assessment  at  70  per  cent,  of  its  cash  value,  was  supers 
seded  by  the  Constitution. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

Geo.  W.  Jolly  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson. 

On  April  11,  1896,  api)ellant,  the  Owensbopo  Water  Co. ,  filed  its  petition 
in  equity,  enjoining  the  city  of  Owensboro  from  selling  Its  plant  under  a. 
levy  made  by  the  tax  collector  for  a  franchise  tax  for  the  years  1898  and  1894. 

The  city  filed  answer  contesting  the  allegations  of  the  petition.  During 
the  progress  of  the  action  the  water  company  broiight  another  suit  against  the 
city  to  recover  judgment  against  it  for  certain  hydrant  rents  due  it  by  the  city 
under  a  contract  between  them.  As  a  set-oflP  and  counterclaim  the  city 
pleaded  the  franchise  taxes  due  It  by  the  water  company.  The  two  actions 
were  consolidated.  After  this  the  city  having  dismissed  without  prejudice- 
so  much  of  Its  counterclaims  as  related  to  the  taxes  for  the  year  1897,  filed  a 
separate  suit  against  the  water  comx>any  to  recover  these  taxes  and  the  water 
company  filed  an  answer  controverting  its  liability  for  the  tax,  making  In 
substance  the  same  Issues  as  were  already  raised  In  the  other  two  suits.  The 
three  suits  were  then  consolidated,  and  on  final  hearing  the  court  offset  the 
taxes  against  the  water  rent  and  gave  a  judgment  over  in  favor  of  the  city. 

It  is  insisted  that  the  city  had  no  authority  to  levy  a  franchise  tax  for  the 
year  1893,  as  the  new  charter  of  the  city  took  effect  on  June  15,  1893,  and  the 
levy  was  made  by  an  ordinance  passed  by  the  city  council  In  April  of  that 
year,  while  the  city  was  under  the  old  charter.  The  general  act  regulating 
revenue  and  taxation  had  taken  effect,  however,  in  the  fall  of  1893,  and 
thereby  it  was  provided  that  corporations  like  appellant  should  "annually 
pay  a  tax  on  Its  franchise  to  the  Stat>e  and  a  local  tax  thereon  to  the  county, 
Incorporated  city,  town  and  taxing  district  where  its  franchise  may  be  exer- 
cised."  The  act  also  provided  for  the  assessment  of  the  franchise  by  the 
board  of  valuation  and  the  certifying  of  the  value  by  the  auditor  to  the 
county  clerk.  (Kentucky  Statutes,  section  4077,  4084. )  The  city  was  au- 
thorized by  Its  existing  charter  to  make  a  levy,  and  this  power  In  connection 
with  the  act  referred  to  authorized  the  collection  of  the  franchise  t«x  for  the 
year  1893.  The  precise  question  was  before  this  court  in  the  bank  tax  cases. 
(102  Ky.,  174);  and,  although  it  is  not  referred  to  in  the  opinion,  it  was  neces- 
sarily involved  In  the  decision  of  those  cases,  as  the  validity  of  the  franchise 
taxes  against  the  banks  for  the  year  1893  was  there  sustained. 

The  court  gave  judgment  against  the  water  company  for  the  amount  of 
the  taxes  also  a  penalty  of  10  per  cent,  on  the  amount  of  the  tax  and  Inter- 
est on  the  amount  of  the  tax  at  10  per  cent.  In  this  he  followed  section  4091, 
Kentucky  Statutes:  "All  taxes  assessed  against  any  corporation,  company 
or  association  under  this  article,  except  banks  and  trust  companies,  shall  be 
due  and  payable  thirty  days  after  notice  of  same  has  been  given  to  said  cor- 
poration, company  or  association  by  the  auditor;  and  every  such  corpora- 
tion, company  or  association  falling  to  pay  Its  taxes,  after  receiving  thirty 
days'  notice,  shall  be  deemed  delinquent,  and  a  penalty  of  10  per  cent,  on  » 
the  amount  of  the  tax  shall  attach,  and  thereafter  such  tax  shall  bear  Inter- 
est at  the  rate  of  10  i)er  cent,  per  annum.  Any  such  corporation,  company  or 
association  failing  to  pay  its  taxes,  penalty  and  Interest,  after  becoming  de 
llnquent,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  $60  for  each  day  the  same  remains  unpaid,  to  be  recovered  by 
indictment  or  civil  action,  of  which  the  Franklin  Circuit  Court  shall  have 
jurisdiction. ' ' 
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By  section  4088  it  is  the  duty  of  the  auditor,  immediately  after  the  value  of 
the  franchise  is  fixed  by  the  board,  to  notify  the  corporation  of  the  fact,  and 
it  is  then  allowed  thirty  days  fi-om  the  time  of  receiring  the  notice  to  go 
before  the  board  and  ask  a  change  in  the  valuation.  Aft-er  the  expiration  of 
thirty  days,  by  section  4084,  it  is  the  duty  of  the  auditor  to  certify  to  the 
<X)unty  clerks  the  amount  liable  for  county,  city,  town  or  district  tax.  The 
notice  by  the  auditor  to  the  corporation  referred  to  in  section  4091  can  not 
be  the  notice  named  in  section  4083,  for  after  that  notice  is  given  the  cor- 
poration is  allowed  thirty  days  to  go  before  the  board  for  a  rehearing.  The 
notice  referred  to  in  section  4091  seems  to  be  a  notice  by  the  auditor  to  the 
corporation  of  the  amount  of  its  tax,  which  is  payable  to  the  State  treasury 
with  a  view  to  its  payment;  for  the  corporation  is  made  delinquent  if  it  fails 
to  pay  after  receiving  thirty  days'  notice,  and  the  Franklin  Circuit  Court  is 
given  jurisdiction.  The  auditor  has  nothing  to  do  with  the  collection  of 
<x)unty  or  city  taxes  and  the  Franklin  Circuit  Court  is  the  fiscal  court  of  the 
State.  The  same  legislature  which  passed  this  act  also  pas^sed  the  act  for  the 
government  of  the  cities  of  the  third  cla«s,  and  by  section  84lK),  which  is 
part  of  the  act  for  the  government  of  these  cities,  "all  taxes  shall  bear  inter- 
est at  the  rate  of  8  per  centum  per  annum  from  the  first  of  October  of  each 
year. "  The  rule  is  that  the  licts  of  the"  same  legislature  are  to  be  read  to- 
gether, and  under  this  rule  section  4091  must  be  held  not  to  apply  to  cities  of 
the  third  class.  We,  therefore,  conclude  that  interest  should  be  allowed  on 
the  taxes  from  the  first  of  October  of  etich  year  at  8  per  cent.,  and  that  no 
I)enalty  beyond  this  should  be  charged. 

For  one  year  the  city  valued  the  tangible  property  of  the  corporation  at 
115,000  luore  than  it  was  assessed  at  by  the  State  Board.  As  the  water  com- 
I)any  has  paid  taxes  on  this  $16,000  in  its  tangible  property,  the  amount 
should  be  deducted  from  the  franchise  tax  for  that  year,  as  otherwise  it 
would  pay  to  this  extent  twice  on  the  same  projierty.  The  city  tax  collector 
had  no  authority  to  levy  on  and  sell  the  property  of  the  water  company. 
This  was  held  in  Louisville  Water  Co.  v.  Hamilton,  81  Ky. ,  517.  But  the 
wat-er  company  having  come  into  court  for  relief,  and  the  city  being  author- 
ized to  proceed  by  action  to  collect  its  tax,  the  court  properly  settled  the  ac- 
counts between  the  jxarties  while  they  were  before  them,  but  so  much  of  the 
injunction  as  restrained  the  tax  collector  from  selling  the  plant  of  the  water 
•comixany  should  not  have  been  discharged.  ( xillizabethtown  &  Paducah  R. 
R.  Co.  V.  Trustees  of  Elizabeth  town,  75  Ky. ,  234. ) 

By  section  4274,  Kentucky  Statutes,  the  l3oard  of  equalization  fljces  the 
assessment  of  real  property  at  70  per  cent,  of  its  cash  value,  but  this  is  a 
provision  of  the  act  of  May  4,  1888,  and  has  been  superseded  by  section  172  of 
the  Constitution,  by  which  all  property  not  exempted  from  taxation  must 
be  assessed  at  its  fair  cash  value,  estimated  at  the  price  it  would  bring  at  a 
fair  voluntary  sale,  and  it  is  the  duty  of  the  board  and  all  other  officials  now 
to  comply  with  the  provision  of  the  Constitution.  The  act  of  1888,  in  so  far 
as  it  is  in  conflict  with  the  provision  of  the  Constitution,  is  no  longer  in 
force.  Appellant  can  not,  therefore,  complain  of  the  assessment  of  its  prop- 
*?rty  by  the  board  of  valuation  at  its  fair  cash  value. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 
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LEWIS  V.  MILLER,  JUDGE. 

(Filed  May  20,  1903.) 

Writ  of  prohibition— Exemption  from  process— Appellant  was  sued  for  a 
debt  owing  by  her  father  and  sought  to  \ye  made  liable  to  the  ext4*nt  of  assets 
received  from  him.  She  makes  this  application  for  a  writ  prohibiting  the 
chancellor  from  proceeding  with  said  suit,  claiming  that  she  was  exempt 
from  the  service  of  process  by  reason  of  being  a  nonresident,  who  came  inta 
this  State  as  a  w^itness  in  litigation  in  which  she  was  interested.  Held— 
That  as  she  came  into  the  State  without  having  been  brought  here  by  plain- 
tiflf,  she  is  not  exempt  from  the  service  of  process.  As  her  father,  by  absent- 
ing himself  from  the  State,  could  not  avoid  process  on  his  liabilities  in  case- 
he  had  returned  to  the  St4ite,  appellant,  to  the  extent  that  she  received  assets 
from  him,  could  occupy  no  l)etter  position  than  her  father. 

W.  Pratt  Dale  for  plaintiff. 

Harris  Marshall  for  defendant. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  plaintiff,  Katherlne  D.  Lewis,  had  applied  to  this  court  for  a  writ  of 
prohibition  against  the  Hon.  Shackelford  Miller,  judge  of  the  first  division 
of  the  chancery  branch  of  the  Jefferson  Circuit  Court,  to  prevent  him  from 
proceeding  with  the  trial  of  an  action  instituted  against  her  in  the  Jefferson 
Circuit  Court  by  the  Citizens  National  Bank  of  L<mi8Ville.  She  alleges  in 
substance  that  in  January,  1875,  the  Citizens  National  Bank  recovered  a 
judgment  against  her  father,  Blanton  Duncan,  deceased,  for  $1,750,  with 
interest,  upon  which  execution  issued,  and  was  returned  no  property  found; 
that  on  the  16th  day  of  March,  1M)8,  the  bank  institutetl  a  suit  against  her 
on  the  debt,  alleging  that  she  ha<l  received  more  than  the  amount  of  their 
judgment  from  the  estate  of  her  father  as  heir  at  law;  and  that  summons 
was  served  upon  her  on  this  suit  while  she  was  t+'niponirily  in  Kentucky 
for  the  purpose  of  testifying  as  a  witness  in  an  appeal  whidh  sh^  had  taken 
from  the  judgment  of  the  Jefferson  County  Court  probating  the  will  of  her 
father ;  that  she  entered  her  sp<:'cial  appearance  in  the  action  filed  against  her 
and  moved  the  court  to  quash  the  summons  which  was  served  upon  her  on 
the  ground  that  she  could  not  be  legally  sued  under  the  circumstances;  that 
Judge  Miller  overruleii  her  motion  to  quash  the  summons,  and  will,  unless 
prohibited  by  this  court,  pn)ceed  to  hear  and  determine  the  action. 

In  support  of  this  motion  we  have  been  referred  to  numerous  decisions  of 
courts  of  last  resort  in  other  States,  holding,  in  substance,  a  suitor,  or  wit- 
ness, to  be  exempt  from  the  service  of  process  while  without  the  jurisdiction 
of  his  residence  for  the  purpose  of  attending  court  in  an  action  to  which  he 
is  a  party,  or  in  which  he  is  to  be  sworn  as  a  witness.  But  this  exact  ques- 
tion seems  not  to  have  been  adjudicated  by  the  court  of  this  State.  But  in 
Catlett  V.  Morton,  14  Ky. ,  129,  a  member  of  the  legislature,  while  attending^ 
its  deliberations,  was  sued  for  debt  in  the  Franklin  Circuit  Court,  and  he 
plead  his  privilege  as  a  member  under  the  constitutional  provision,  which 
provides:  '*No  person  or  persons  shall,  under  any  pretense,  directly  or  In- 
ilifectly,  or  by  any  ways  or  means  whatever,  arrest,  assail,  menace,  or  other- 
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"wiae  disturb  the  person  of  a  member  during  his  privilege  except  on  legal 
process  for  treason,  felony  or  breach  of  the  peace. " 

But  it  was  held  by  this  court,  in  an  opinion  by  Judge  Mills,  that  the  only 
effect  of  this  provision  was  to  protect  members  from  arrest,  and  that  they 
were  subject  to  the  execution  of  any  other  process  as  other  citizens.  The  rule 
laid  down  in  this  case  was  subsequently  followed  In  Jonson  v.  Offutt,  64 
Ky.,  19.  Privilege  from  arrest  seems  to  have  been  the  limit  allowed  suitors 
And  witnesses  at  common  law  whilst  going  to,  attending  and  returning 
from  court  on  business  connected  with  their  suits.  (A.  &  E.  Ency.  of  Law, 
volume  16,  page  40,  and  cases  cited  there ;  Qreenleaf  on  Evidence,  15th  edi- 
tion, section  316,  317  and  318. )  An  interesting  history  of  the  origin  and  rea* 
son  of  this  rule  at  common  law  is  given  by  Judge  Reeve  in  King  v.  Coit,  4 
Day,  129.  He  says :  "When  a  member  of  parliament  was  arrested  the  an- 
cient practice  was  to  obtain  a  writ  of  privilege,  not  from  the  suit,  but  for 
the  arrest,  and  a  supersedeas  issued  to  the  court  to  stay  the  proceedings  as 
long  as  the  privilege  of  parliament  lasted.  A  more  summary  mode  was 
afterwards  had  of  obtaining  a  discharge  by  motion,  but  it  was  not  from 
suit,  but  from  arreet,  and  was  so  expressly  laid  down  in  the  case  of  Ritt 
Comyn,  44  Fortes,  842,  Cast  Hardwick,  28." 

The  only  statutory  provisions  which  we  have  in  force  which  bear  upon  the 
■question  is  section  81  of  the  Civil  Code,  which  provides:  *'In  an  action 
brought  pursuant  to  section  78,  a  defendant  who  is  summoned  out  of  the 
tx>unty  In  which  it  is  brought,  and  who  had  not  resided  therein  when  the 
action  was  begun,  can  not  be  summoned  in  that  or  any  other  action  of  the 
plaintiff  while  visiting  such  county  for  the  sole  purjiose  of  defending  the 
flrst-named  action." 

And  section  642  of  the  Code  provides:  "A  witness  shall  not  be  liable  to  be 
sued  in  a  county  in  which  he  does  not  reside,  by  lieing  served  with  a  sum- 
mons in  such  county  while  going,  returning  or  attending  in  obedience  to  a 
summons. ' ' 

It  is  evid^t  that  plaintiff  can  not  support  her  contention  under  either  of 
these  provisions  of  the  Code,  as  it  is  not  contended  that  the  Citizens  Na- 
tional Bank  had  anything  to  do  with  bringing  her  to  this  State  or  that  she 
•Game  in  obedience  to  any  summons  served  upon  her.  After  creating  the 
debt  sued  for,  plaintiff  *8  ancestor  voluntarily  went  beyond  the  Jurisdiction  of 
the  courts  of  this  State  without  making  provisions  for  the  payment  of  his 
obligations.  And  it  would  be  a  great  stretch  of  interstate  comity  to  hold 
that  Duncan  would  have  been  exempt  from  suit  at  the  hands  of  his  creditor 
if  he  had  voluntarily  returned  to  this  State  for  -the  purpose  of  testifying  as 
a  witness  or  attending  to  litigation  in  which  he  was  interested.  Plaintiff  to 
the  extent  that  she  has  received  assets  from  his  estate  as  his  heir  at  law, 
occupies  no  tetter  attitude.  And  it  seems  to  us,  both  under  the  common 
law,  the  decisions  of  this  court,  and  the  statute  law,  in  so  far  as  they  have 
any  bearing  upon  the  question,  that  plaintiff  is  not  privileged  from  suit  at 
the  hands  of  the  citizens  of  this  State  while  voluntarily  attending  a  trial  in 
which  she  is  interested  as  a  witness. 
The  motion  for  a  writ  of  prohibition  is,  therefore,  overruled. 
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HOLTHEIDE  v.  SMITH,  JR..  &c.1 

(Filed  May  21,  1908— Not  to  be  reported.) 

Cancelling  conveyance— Evidence— Appellant  brought  this  ault  against  the 
husband  and  son  of  his  sister,  alleging  that  several  years  prior  to  her  death 
he  conveyed  to  his  sister  real  property  for  the  recited  considertition  of  11,500, 
when  in  fact  no  money  was  paid,  but  the  property  was  conveyed  to  her  to 
hold  for  him  so  as  to  protect  it  from  any  claim  of  his  wife,  who  was  sep- 
4irated  from  him.  The  court  properly  excluded  the  deposition  of  appellant, 
as  it  was  against  his  sister,  who  was  deceased,  and  it  properly  refused  to  set 
aside  the  conveyance  on  parol  testimony  that  purported  to  impeach  the  con- 
sideration, as  there  is  no  allegation  of  fraud  or  mistake.  The  law  is  well 
settled  that  parol  evidence  will  not  be  received  to  impeach  the  consideration 
of  a  deed  which  has  been  solemnly  made  by  a  party  without  an  allegation  of 
fraud  or  mistake. 

Morris  B.  Gifford  and  Wilson  &  Giflford  for  appellant. 

John  Rol)erts  and  William  Furlong  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  F.  J.  Holtheide,  stated  in  his  petition  that  prior  to  the 
month  of  August,  1890,  that  he  and  his  wife,  Blanche,  had  become  estranged 
and  sejiarated,  and  that  they  agreed  that  if  he  would  join  her  in  a  deetl  con- 
veying her  property  in  Chicago  that  she  would  join  him  in  a  conveyance  of 
his  property  in  Louisville,  the  purpose  1)eing  to  relieve  the  property  of  each 
of  any  interest  of  the  other;  that  the  agreement  was  perfected  by  the  execu- 
tion of  the  deeds ;  that  he,  in  connection  with  his  wife,  on  the  28th  day  of 
August,  18»0,  conveyed  lots  Nos.  1204  an  1206,  on  Kentucky  street,  in  Louis- 
ville, Ky. ,  to  his  sister,  Lula  M.  Holtheide,  for  the  recitetl  consideration  of 
f  1,500,  when  in  fact  no  considerati(m  whatever  was  paid;  tluit  his  sister  took 
the  title  and  agreed  to  hold  the  property  for  him,  with  the  promise  to  recon- 
vey  it  to  him  on  demand,  or  to  nuike  a  conveyance  thereof  to  any  person 
whom  he  might  designate;  that  his  sister  subsequently  married  R.  T.  Smith, 
and  died  on  February  27,  189W,  leaving  one  child,  the  appellee,  Frederick  R. 
Smith;  that  he  had  not  made  any  request  of  her  in  her  lifetime  for  a  con- 
veyance to  himself  or  anyone.  He  instituted  this  action  on  the  28th  day  of 
October,  1901,  against  the  husliand  of  Lula  and  her  child,  asking  that  his 
deed  of  August  27,  1890,  be  cancelled  and  adjudged  void,  and  that  his  title 
be  quieted,  and  that  he  recover  of  appellee,  R.  T.  Smith,  as  administrator  of 
Lula  M.  Holtheide,  the  rent  received  for  said  property.  The  answer  pre- 
sented a  traverse  of  the  petition. 

The  appellant  took  his  own  deposition  and  that  of  his  mother,  sister  and 
George  Shea.  His  own  deposition  was  objected  to,  and  the  court  properly 
sustained  the  objection  l)ecause  he  was  testifying  against  an  infant  and 
with  reference  to  transactions  had  with  a  person  who  was  then  dead.  The 
substance  of  the  evidence  of  the  other  three  witnesses  was  that  they  had 
heard  Lula  M.  Holtheide,  the  vendee  in  the  deed,  say  frequently  that  she 
was  holding  that  property  for  her  brother  Frank  to  keep  his  wif*?, 
Blanche,  from  getting  It.  No  witness  stated  that  she  said  at  any  time  that 
she  did  not  pay  the  considenitlon  nameti  in  the  deed.  Even  if  there  were  no 
legal  obstacle  in  the  way,  the  evidence  in  this  case  is  hardly  sufficient  to 
authorize  the  setting  aside  of  a  de<Hl  made  eleven  years  before  the  action  was 
instltut-ed  against  the  heirs  of  the  vendee. 

It  Is  insisted  on  behalf  of  appellant  that  It  Is  compt»tent  to  show  the  true 
consideration  of  the  dee(i  by  parol  evidence,  but  it  is  well  settled  in  Ken- 
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tucky  that  parol  testimony  is  not  admissible,  in  the  absence  of  an  allegation 
of  fraud  or  mistake,  to  show  that  a  de^nl  absolute  on  its  face,  as  in  this 
case,  WHS  really  conveyed  in  trust  for  the  grantor.  In  Crutch  v.  Muir's 
Ex'or,  90  Ky.,  142,  which  wa*>  a  suit  by  the  grantor  against  the  heirs  of  the 
grantee  to  enforce  the  alleged  verlial  contract  of  redemption,  the  court  in 
that  case  said:  "There  is  a  marked  distinction  between  a  legal  title  to  real 
estate  acquired  under  circumstances  that  make  a  trust  upon  the  holder  in 
favor  of  a  person  other  than  the  immediate  grantor,  and  that  conveyed  by 
an  absolute  deed  from  the  vendor  to  the  purchaser.  An  action  for  equitable 
relief  may  be  brought  and  mainttiined  in  the  first-meiitioned  case  without- 
either  charging  a  person  upon  a  contract  for  the  sale  of  real  estate  or  con- 
tradicting or  varying  the  terms  of  a  deed  under  which  the  legal  title  is  held^ 
though  the  result  may  he  to  change  a  conveyance,  absolute  on  its  face,  into 
a  mortgage  or  deed  of  trust,  or  to  vest  the  holder  of  the  title  altogether. 
Consequently  an  agreement  upon  which  claim  for  relief  is  in  such  case 
founded  may,  though  not  in  writing,  exist,  and  be  enforced  without  viola- 
tion of  the  statutes  referred  to,  and  lj<^  est*iblisheii  by  parol,  notwithstanding- 
the  genei'al  rule  of  evidence  mentioned. " 

In  the  case  of  Munford  v.  Green's  Adm'r,  103  Ky.,  140,  the  court  said:  '*Itis. 
not  alleged  tluit  there  was  any  fniud  or  mistake  in  the  exec^ution  of  the  deed, 
or  any  vice  therein.  There  i^^  no  claim  that  any  language  was  used  in  the 
deed  which  was  not  intended  by  the  parties  to  be  used  in  expressing  the  am- 
tract  between  the  parties.  The  sole  question  in  this  case  is  whether  parol 
testimony,  in  the  absence  of  any  allegation  of  fraud  or  mist<ike,  is  admis- 
sible to  contrmlict  the  legal  import  of  a  deed.  We  are  of  the  opinion  that 
this  can  not  be  done.  It  is  a  well-settled  rule  in  this  State  that  parol  evi- 
dence is  not  tidmissible  to  contradict  written  evidence,  except  in  cases  of 
fraud  or  mistake,  or  where  there  is  vice  ui  the  contnict.  The  question  in 
the  case  of  Thomas  v.  McCormick,  9  Dana,  109,  involved  the  identical  ques- 
tion to  be  determined  in  this  case.  In  that  case  the  court  adjudged  that^ 
parol  testimony  was  inadmissible  to  show  that  a  deed,  in  terms  an  absolute 
conveyanci:',  was  not  intended  as  such,  but  was  designed  as  a  mortgage.  In 
speaking  of  the  rule,  the  court  said:  'Though  itmayopenite  harshly  in  a. 
particular  case,  is,  nevertheless,  so  stdutary  and  conservative  that  an  in- 
flexible adherence  t<o  it  is  necessary  for  effectuating  the  policy  of  the  statute 
of  frauds  and  perjuries,  and  of  giving  proper  secuirity  to  property,  and  full 
effect  to  solemn  contracts  in  writing. '  *  *  ♦  It  was  held  in  Faris,  &c.  v. 
Dunn,  7  Bush,  270,  that  a  resulting  trust  may  be  established  by  ptirol  testi- 
mony. In  that  case  a  father  bought  a  tract  of  land  with  the  money  of  hi» 
daughter,  and  took  the  conveyance  of  the  legal  title  to  himself.  The  court^ 
held  that  a  trust  resulted.  It  is  plain  that  the  parol  testimony  did  not  con- 
tradict any  writing  which  the  daughter  had  signed.  In  the  case  of  Caiy  v. 
Callan's  Ex 'or,  6  B.  M.,  44,  the  proceeding  was  to  establish  a  resulting  trusts 
upon  the  ground  that  Callan  had  expended  in  the  acquisition  of  some  prop- 
erty an  amount  of  money  derived  fifem  the  estate  of  the  common  father  of 
himself  and  sisters.  The  sisters  were  not  parties  to  the  deed,  and  the  couru 
recognized  that  the  resulting  trust,  if  it  existed,  could  be  established  by 
-p&Tiil  testimony.  This  testimony  did  not  involve  the  contradiction  of  an  in- 
strument of  writing.  Those  who  sought  to  establish  the  trust  had  not  exe- 
cuted the  instrument  of  writing. ' '  To  the  same  effect  are  the  cases  4  J.  J. 
M.,  591,  and  14  Ky.  Law  liep.,  655. 

In  the  case  before  us  the  party  seeking  to  establish  the  trust  in  his  favor 
signed  the  conveyance,  and  there  is  no  allegation  in  his  petition  or  any  proof 
to  show  that  there  was  either  fraud  or  mistake  in  the  execution  of  it. 

Wherefore,  the  judgment  is  affirmed. 
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acts  uf  his  associate.  .*. 1292 

2.  an  assignment  for  benefit  of  creditors  includes  a  contingent  re- 

mainder interest  in  land  belonging  to  the  assignor 1807 

8.  the  title  to  the  real  and  personal  estate  of  an  assignor  for  the  l)en- 

efit  uf  cn^ditors  vests  in  his  a$.s!gnee  until  all  debt>s  are  paid  .  . .  1493 
4.  aft4*r  st^^ttlement  of  trust  and  order  entered  discharging  assignee, 

title  to  books  and  accounts  do  not  piiss  to  personal  representative 

of  deceasetl  assignor  if  any  debts  remain  unpaid 1498 

.6^  the  order  discharging  the  assignee  only  created  a  vacancy  in  that 

office 1498 

H.  the  chancellor  can  appoint  another  trustee 1498 

7.  courts  of  equitv  will  not  permit  a  trust  to  fail  for  want  of  a  trust.ee.  1498 

8.  ordtT  discharging  assignee  void  unless  mode  as  directed  by  statute.  1785 
.9.  creditors  of  assignor  in  this  St«te  must  be  made  equal  with  foreign 

crwiitors  who  hold  collat^erals  for  their  debts 2185 

10.  allowance  to  administrator  of  former  assignee  for  services  was 

proper 3186 

11.  when*  assigned  estate  is  representetl  l)y  an  attorney,  another  attor- 

ney represrnting  claims  against  it  not  entitled  to  a  fee  payal)le 

out  of  tlie  estate 2185 

13.  prc)])er  allowance  to  attorney  for  estate* 318G 

IH,  allowance  of  $1,500  to  commissioner  for  selling  330  tracts  of  land 

appn  ived  2186 

ATTACHMP:NT— See  Bankruptcy;  Evidence,  29— 

1,  an  attjtehnient  sued  out  l\v  plaintiff  in  a  suit  for  dautages  for  ma- 
licious cutting,  on  the  gnund  tliat  defendant  was  about  to  sell 
and  (iispose  of  his  property,  erwitew  a  lien  ])rior  to  a  mortgage 
subsequently  executed  on  same ISfiO 

3.  suflici(»n(*y  of  grounds  for  attachment  of  pi"operty  of  principal  and 

Hiu'ety  f»ir  indeMinity  for  fraudulent  removal  of  goods    1949 

H.   lnconii)etent  evidence  to  susfciiu  attachment  2048 

ATTOKXKYS— See  Assignment  for  Benefit  of  CrtHiitors,  11,  13;  County 
Attornev.  '2;  Criminal  Law,  11,  813;  Divorce,  5;  Pervsonal  Repres*»ut«- 
tives,  V).'l8,  1»J— 

1.  tlie  chauc^ry  division  of  the  Jefferson  Circuit  Court  has  jurisdic- 

tion to  try  proceiHlings  to  revoke  the  llc4*nse  of  an  attorney 1218 

2.  any  circuit  court  niay  hoar  and  determine  charges  against  attor- 

neys practicing  before  it. 1218 

3.  although  contract  lor  attorneys'  fet»s  may  be  champert<ms,  I'l  rea- 

sonable fee  f <)r  s(»rvices  may  i)e  recoverwi 1321 

4.  misconduct  «f  Commonwealth's  attorney  in  argument,  where  his 

statements  not  made  piirt  of  n^cord  or  excepted  U),  not  considered 
on  apptnil 1427 

.").  city  aru)rney  who  defeats  injunction  to  restrain  collection  of  taxes 
from  banks  only  entitleil  X-o  collect  his  commissions  on  damages 
adjudged 1629 

rt.  he  is  not  entitled  to  his  commission  on  the  amount  finally  col- 
lected during  the  administration  of  his  successor  in  office    15S9 

7.  he  is  not  entitled  to  compensation  for  s,^rvic?s  or  expi»nses  volun- 

teeivd  in  prosecuting  tvction  in  Supreme  Court  of  Unit<?d  Stat<»s.  .1529 

8.  argument  of  attorney  for  the  Commonwealth   not  prejudicial  to 

the  defendant  1743 

SK  contract  for  fees  as  attorney  to  collect  claim  against  the  govern- 
ment during  time  he  holds  the  oflice  of  mini.ster  t-o  Hawaii  void 

])ecause  in  violaticm  of  Federal  statutes 1778 

10.  contract  is  prohil)ited  though  the  statute  only  inflicts  a  penalty..  1773 


INDEX.  S 

ATTORNEYS— Continued.  Paoe, 

11.  a  penalty  implies  a  prohibition 1778 

IS.  liability  of  personal  representative  for  services  of  attorney  accepted 

in  lower  court 1911 

€8.  fee  of  attorney  employed  by  assignor  for  benefit  of  creditors  prop* 

erly  allowed  out  of  assets  where  their  services  resulted  in  increag" 

ing  the  assets 8089 

14.  attorney  representing  contestant  for  office  of  representative  has  no 

authority  to  receive  appropriation  made  for  benefit  of  his  client.. 8800 

15.  the  State  may  recover  said  amount  from  the  attorney 8800 

BANKRUPTCY— 

levy  of  attachment  from  State  court  on  a  horse  released  by  discharge 

in  bankruptcy ....  8144 

BANKS— 

1.  on  issue  as  to  whether  bank  f^tock  was  purchased  it  was  error  to 

give  peremptory  instruction  for  plaintiff  ....  , .  8080 

2.  verbal  contract  of  subscription  for  bank  stock  is  valid 8088 

8.  ratification  of  unauthorized  subscription  for  bank  stock  is  binding 

on  the  bank . 80S8 

4.  on  issue  as  to  subscription  for  stock   jwremptory  instruction   for 

the  bank  was  proper ...  2088,  9068 

fi.  on  issue  as  to  subscription  for  bank  stock,  burden  of  proof  is  on 

the  bank         .  .  9088 

:B1LLS  and  notes— SeeBiirden  of  Pr<3of,  2,  4;  i)ec5edent's  Estates,"  ij 
2;  Fraud,  1,  2;  Pleading,  18;  Title,  7,  8,  9;  Usury,  2,  3,  4— 
1.  suflQciency  of  noting  protest  on  bills  and  notes  and  writing  out  ih» 

strument  of  protest 1864 

H.  bill  payable  "one  hundred  and  eighty  days"  con.strued  to  be  pay- 
able "one  hundred  and  eighty  days  after  date" 18M 

5.  after  assignment  made  for  l)eneflt  of  creditors  notice  of  protest  sent 

to  assignor  who  was  maker  of  the  note  sufficient 1864 

4.  execution  by  son-in-law  of  note  to  decedent,  to  l)e  void  at  death  of 
decedent,  not  valid  as  a  gift  to  daughter  of  decedent  ))ecause  same 

was  not  delivered  to  her 1474 

-5.  defense   by  indorser  that   the  maker  of  a  note  would  execute  a 

mortgage  and  obtain  another  indorser  is  valid 1784 

fi.  fraud  as  a  defense  to  action  on  note  not  proven 8160 

7.  where  no  defense*  to  original  note  existed  a  purchaser  not  affected 

by  defective  execution  of  r»*newals 8166 

♦8.  a  discount  of  note  by  bank  cuts  off  defen.ses  which  can  not  revive 
after  same  is  taken  up  by  indorser  tifter  failuiv  of  maker  to  pay 

same — 8166 

V.  party  bound  on  note  execut+'d  for  gimeral  accommodation  of  co- 
maker although  it  may  ])e  discounted  at  a  different  bank  from 
the  one  named  in  the  note 9166 

10.  where  surety  signs  !?lank  note  he  is  liable  for  the  amount  which 

the  principal  afterwards  writ+*8  in  the  blank 8855 

11.  a  surety  by  signing  and  delivering  blank  note  to  principal  consti- 

tutes him  his  agent  to  fill  up  same 2966 

12.  trustees  of  s('h(M)l  district  not  personally  liiible  on  note^  executed 

by  them  for  money  used  in  building  schoolhou.se 9868, 

13.  person  collecting  money  under  forged  endorsement  of  check  liable 

to  owner  of  f;heck  for  cf)nv(M*sion  of  his  propt»rty    . 8814 

14.  holder  of  note  executed  on  rt*presentations  tliat  same  was  for  pur- 

chase of  a  given  number  of  ties,  entitletl  to  recover  only  the  rea- 
sonable value  of  ties  delivered 8819 

T-o.  evidence  does  not  show  that  note  was  executed  as  advancement  on 

ties 8819 

1^.  verdict  for  amount  of  note  fhigrantly  against  the  evidence 8819 

17.  mortgage  only  secures  a  debt  and  no  personal  judgment  should  be 

rendered  on  it 8877 

BONDS— 

1.  judgment  for  forfeiture^  of  bond  to  keep  the  peace  can  not  be  had 

on  motion  and  notice 1810 

2.  recovery  for  breach  of  a  peace  lx)nd  ain  be  had  only  by  civil  action  .1810 
BOX'NDARY— 

1.  where  a  Iwundiiry  line  is  in  dispute  an  agreement  locating  same 

is  founded  on  a  sufficient  consideraticm  and  the  line  located  ac- 
ceptt^l  by  party  by  placing  fence  on  »ime y444 

2.  purchasers  of  adjoining  lots  at  same  Sile  are  bound  by  description 

of  lots  sold 1686 


BOUNDARY— Continu«L 

Z.  where  fenctr  not  on  true  division  line  one  lot  owner  can  i>  t 

tain  actiMD  for  daniagt^  a^ain>t  other  for  changing  tike  lior     ...   I^K~» 

4.  the  purchase  of  one  l<it  owner  not  champHrtou2> IrK". 

5.  one  piirty  nut  liaMe  tor  damages  unless  he  has>gi*TTen  oTt-r  tb^  liur  I^aT* 

6.  the  uuesiion  inv<  Ived  L?  the  true  loccati«»n  of  th*-  \m  Tindarx  l:i#-        :*x*. 

7.  parul  agreHnient  t-ritahli.-hing  U»undary  l*rtween  parties^  is'  Miniing  illi 

8.  no  joint  U5«'  of  wall  entnt*^  in  particiilar  ca?«'  :.113 
y.  und*-r  particular  will  de?*cripti«in  *tf  ;and  'sufficient It  lir Stile    t. 

indud*' L'»nd  clai!ii»<l  ^  V  the  dau;.hT#'r  «.f  i»-*i.4t«tr  .  i_'»» 

BULLDlN«i  AM)  LOAN  AS<OCIATK)N>-S»- Taxati.  n    7— 

1.  a  -i<<kh<  1*!*^  n«'f  ♦^ntitled  to  crecHt  f«  r  >t»  «t  ynyni^-:  :-  •  r  i«   m-:7>*- 

dniwal  valu*'  *.f  -^-i-k  when-  hi<  claiiti  ivniain*  wiih  rh»-  o  ii^p:^L.y 
un'-»"rTli<l  at  th*'  liiiifr"  the  4'«injjtanT  1«cmii.»^  in-*  l\»!!i  -^I'l^ 

2.  on  <l;»iiii  ai;ain>i  a'S<:  elation   U>  nc«iv»r  usury  »  n-^-t  «f  » xpfc-r.-nr-i 

and  U  "•"•'^  not  pr.»ven     I  t'- 

3.  Uirmwiutr  II  eij.t-cr  n«..-  chani«*a]leuiTh  unc»  llec-t»-d  u-ury  i**'  '"^----i  1 1.-- 

4.  how  M«  i-K  in  in*^  U«  nl    1  uiidiug  and   han  a>r<  ^-ijjl:*  n  <:n-«-;>«;  t« 

b'rmuiim  --t^ickln  j<i»  r> —         l     «J 

5-   pan:«iilar  ]!i» 'ii  «i  <  1  *•  :tlf  nieiit  di^ij  j  r>  v»^ :^i  .j 

BUKDi-JN  OF  I^H<><iK— ^--c    Munici^nl    'laxati..n.  3— 

1.  a  j-iirty  ha\iiiu  tik»  n   no  exi'-;'ri«.n   to   th»'  ruiin;r  «'f  :r»    «••  :.r:  in 

hxiiJK  li>'"  *   :ri'..  n  ••!  {.n  ««f  cm  ijut  «■<  ni].htin  *  n  ai  i»«il  ..      ..    I-*Cv 

2.  h"in:«-n  •  f  ;  r  n  i:-_  i.'    c«  n-i(!i-i.iti«  n  l<.r  iii  le  i^  .  n  ti.  ir-r.-.  ..   :_  -« 
8.   -Ti:!.*':.  Ill  <••  ii^i'i'-rr.'i'.n  1«  r  n«  t»'  in.\eii  in  parti'   .]:jr    t.---  ;:. 

4.  wr.»'!*f  ^ui'--y  j  '..  n:*   ni  \ati«  n  a*  a  «1.  f»  n***  t<»  a«ti«  n   •!..•»  r:   "•-   h^ 

a-'-ni..*— 'h«    MJ..1- n  I  .' i.'r«K»t     .  l*-^4 

5.  in  M'* :   !•  '••  ♦-tjJ*  ;'•'  ••••Tiiriiri  for  ^'il«*  <  f   lan<l  1  'in!-  n  •  f  ;  r  -  :  ^*     r. 

(!♦  !-'i«!*iu  to  •»>!«  w  thai  <-«  nirarr  ua- c*iniiiti-  nii', icil 

CHAMPkH'1  V— :-■-.-  A-N  r-n»y-..:i:  K.  nndary.  :,— 

1.  a  \ia.-M»rv  c«  ;iv-iii.-(I  in  a  «-hanij;«'rtoii»  ti.^tl  i-^  \«  id  l^  I 

2.  wh»  I  -a  xt-iul.-*'   TMiii.r  a  chai'U/i  rtou-  <i«^<l   tk:  k* -i  :%   >»'''■  •  '   1.;:..* 

a'ld  ait,  rward- acoiiin-s  a  vaii'l   title,  hi- y.-:iii- ••    i.   :   .  i.:.:!-^:.  :• 
thi-   i2:«'iaojiiii-.<l  title.  .      .     i-   : 

3.  h*'  c-  nlii  I  iilv  i-.  ei  ver  «  n  a  valid  Nvar.-r.niv  ...  :.-  1 
CLKKICAL  Ml>Pi^I.-I<>N— >ee  App  il-.  !«..  I'l :   1).  r.  d.  nt-'  E-t.i!--.  v— 

1.  pi  1-11. .It Mil*  liial  «it  aeiii  n    i>  a    cl«  i  if  tl    iiii-j  ri-inn   aiid  «»i1j  n-  !  ''^ 

»^ii»"li»in«-d   t'li   aj  jN  al  until   alit-r  Uit'iiiin   iiuid*    t«.  i- rr»c;    ::    ::. 

1«  w*'!"  c«.ur:  ...  I  "T 

2.  trial  ill  i.ni'iilai  ca--  n«.t  preinature .  ;.-': 

CODE  OF  PKAili:}:.  CIVII.- 

1.  MTfii  n  -'-'!.  aii'h".ri/iii;:  jjeti.-n  1  y  i,«-r-M  n  F.avint  a  c«  !..i..<-n  ::.:« rv- r 

Ii  r  It'll  lit  •  1  -ill.  <•<  n-iriMi.  :.  ■  - 

2.  !«ecfiMii  :>.  :*•  !ntiv«   u.  aj.j  «:iii:n:ent  c,f  m:ai«ii;!n  ad  lit'-n..  o  :i^»— ;^^  ".  "*^ 

3.  s»-*li'  n  .V.I.  i>lMTiM{;  t     c-  :i.;j   '.'h -ii.»  i;t     i  :t;:i  ji*.  t-c  :>-::  :•  i^  _   i-""^ 

4.  si»'«  ri«  n  ''J.  r-l.-si  if't:  to  ji;ri-4:it  »1«  n  «•!  a'tii.ii-.  c   M->l:.»«ti  .      ..     i-~. 

5.  j**rtion  h:;.  auih.  ri/inj;  j-  im*":  •  '  a<l:«  n*-.  c«  n-:riu-d  .     !  *• 
H.   MM-tii  11  ',»■.  I'laTir.;;  I*,  vv  -«-  js-iHi*  !•■*.  v  }:<:i.  d.  l^-j' 

7.  a^M-Tioii-   m  and   il5.  i>'K.:ini:   t<»  ^•■tlill^   \i\.   cl.;i!:.s   1  y  |  >.»jilr.g 

con -t  rind  ...         i:-' 

8.  .*^<:i«in  1*J4.  auth«iri/,in*:  chan;.i'  tl    nanu*  tjf  acc;i-*ti  in  an  ir.«i:«  :- 

iin'iii.  con-rni.ii  l*-*! 

•  a.   >ecti«in  1*^4.  >nJ«-'cnon  *J.  relating  to  certainty  «»f  char-^i*  in   in-.:  •:- 

iii'-iif.  c<  n-riii'-d  .....  .    .N'"  ,  i-N^" 

10.  M*(li«in-   Jil   ai.d   'J2\.  pnvifHng  for  ext  cution   of   U-ruls   u    r-i»^»k^^ 

arr.uinr.t'Jil'-.  di-ti'mui-heil.  ..     ;;>j»# 

11.  ^•'♦•li-  II  :•','.  I  I'l.viiiint:  i«  r  arr-trhment  as  ind'-ninity.  c«  n-irur^i  1  - 
1*J.  f^ni'.n  'i   ".  n  laiir.j^  t  ►  -♦mmi  i-  n  of  j>ii*<)i*s.  ion-.tiii»d                              !.*• 
liJ.   ?<^eri«  n-"  ^J''4   and   ->..7.  n  latiiig    t4,   aj,|^-als  and  l.ilU  ef  e.x^-'-j^T:   !!- 

<>ii-liiiwl  .         l».'.o.  iu/-.  -2r^* 

14.  r--<ti<'ii    ;wi.  relatinjr  to    limitarion  nf  time  wirliin  which   p**ii;.vT. 

f.  >r  new  trial  lo.iv  I.    Ill  <i.  ««  n-trued        ....  l.-,>^ 

15.  s»-eii«  n  't'li.  n*Iatin>:  ii   oi-.i5i'«>jil  of  acti4»ns  without  pn  judio-.  v>  c- 

-iriitd  ...  ...  It'"' 

l»i.  Heij.u  :..•!.  j)n -eriMnu  n  » ihnd   Ky  which   infant   may  ojjen  ;-d^- 

nient  at:ain-l  him.  c«  ii'.triied         .  :,--Ji 

17.  M  etii.n  414.  aiitlu  ri/in^  nonioident  defendant  to  n'trj*acii<.n.  c«»n- 

>:rn«  d  1.--J. 

1^.   Meti<  n  4;^^.  ];n  vidintj  f<»r  Mibje<-tion  of  e<iuital:le  iniensts  in  pn.^p- 

crty  to  ><iti-tacii«,n  oi  jiui^Miient."?,  const ruetl l-'i; 
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-CODE  OF  PRACTICE,  CIVIL— Continued.  Page. 

19.  section  444,  relating  to  ludffnientH  on  motion,  construed lllQ 

20.  section  498,  relatitig  to  bond  for  infant's  real  estate,  construed  ....1889 
31.  section  499,  providing  for  proceedings  for  iiartition  of  lands,  con- 
strued  1489 

2S  sections  509  and  510,  relating  to  revivor  of  actions,  construed 16^ 

28.  section  517,  relating  to  clerical  misprision,  construed 1886 

24.  section  518,  relating  to  petition  for  new  trial,  construed 1886 

25.  section  542,  relating  to  exemption  from  service  of  process  while 

attending  court  as  a  witness,  construed 2471 

26.  section  606,  subsection  2,  relating  to  competency  of  interested  per- 

sons to  testify  as  to  statements  of  decedent,  construed 1800,  1867 

27.  section  671,  relating  to  notice  of  filing  mandate,  construed 1886 

28.  section  692,  relating  to  distribution  of  money  realized  from  judi- 

cial sales,  construed 1888 

29.  sections  788,  758  and  764,  fixing  time  when  appeals  stand  for  trial, 

construed    1840 

80.  section  760,  authorizing  filing  petition  for  rehearing,  construed  . . .  IflfiQ 

81.  section  763,  relating  to  clerical  misprision,  construed 1867 

■CODP:  of  PRACTICE,  CRIMINAL- 

1.  chapter  2,  relating  to  peace  bonds,  construed 1810 

2.  section  i24,  regulating  venue  of  offenses,  construed 1419 

8.  section  239,  relating  to  re<asonab]e  doubt  as  to  offenses  proven,  con- 

4.  section  281,  relative  to  grounds  for  new  trial,  construed 2511,  2206 

5.  section  848,  regulating  granting  of  apx^euls,  construed 1668 

COMMISSIONERS— See  Assignment  for  Benefit  of  Creditors,  13. 
<50MM0N  CARRIER— See  Contracts,  .'J3;  Evidence,  8;  Railroads,  14— 

1.  carrier  can  not  limit  its  resi)onsibility  for  negligence  by  fixing 

the  extent  of  recovery 1874 

2.  liability  of  railroad  as  common  carrier  for  damages  resulting  from 

delay  in  shipment  of  live  stock 1600 

8.  statements  and  representations  made  by  agent  of  company  as  an 
inducement  to  ship  stock  admissible  in  action  for  damages  from 
delay        1600 

4.  statute  of  United  Stat<?s  fixing  limit  of  twenty -eight  hours  for  con- 

tinuous travel  in  transportation  of  live  stock  competent  evidence 
on  question  of  negligence 1609 

6.  liability  of  common  carrier  for  loss  of  corn  from  sinking  of  barge.  1607 

6.  suflSciency  of  petition  charging  negligence 1607 

7.  defects  in  petition  cured  by  answer 1607 

8.  damages  recovered  not  excessive 1607 

9.  errors  in  admission  of  testimony  as  to  rejuiirs  of  barge  after  dt 

sunk  not  prejudicial ...  1607 

10.  liability  of  common  carrier  for  damages  to  dental   instruments 

carried  in  trunks  as  baggage 1766 

11.  common  carrier  not  liable  for  such  damage  unless  they  knew  the 

contents  of  trunks  and  agreed  to  carry  same  as  baggage 1766 

12.  knowledge  and  consent  of  carrier  may  be  proven  by  circumstances.  1766 

13.  a  drummer  has  such  an  interest  in  baggage  as  authorizes  him  to 

sue  for  damages  to  same  . .  1767 

14.  under  particular  contract  for  shipment  of  turkeys  to  Chicago  rail- 

road company  not  liable  beyond  the  delivery  of  car  to  the  con- 
necting line 1846 

15.  a  railroad  company  in  this  State  is  not  an  agent  of  its  connecting 

line  in  another  State  for  purpose  of  service  of  process 1846 

16.  connecting  road  by  appealing  has  entered  its  appearance  to  the 

action 1846 

17.  a  common  carrier  is  liable  under  its  contract  for  injuries  sustained 

to  stock  beyond  its  own  line  by  reason  of  unsafe  car  furnished. .  .2068 

18.  records  of  other  roads  showing  condition  of  stock  incompetent 

evidence ...8068 

-COMPROMISP:— See  County  Attorney,  2;  Railroads,  10,  U,  12. 
-CONSTITUTIONAL  LAW— See  Liens,  1 ;  Municipal  Governments,  87— 

1.  section  2,  Bill  of  Rights,  prohibiting  the  exercise  of  absolute  and 

arbitrary  power,  construed 1780 

2.  section   8,   prohibiting  grant  of  separate  exclusive  privileges  or 

emoluments  except  in  consideration  of  public  services,  construed.  1898 

5.  section  11,   providing  that  accused  is  entitled  to  a  speedy  trial, 

construed I486 
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4.  Motion  38,  prohibiting  the  legislature  from  creating  an  office  for  a 

longer  time  than  a  term  of  years,  construed 189^ 

6.  section  61,  relating  to  title  of  acts,  construed 1796,  286^ 

6.  section  69,  prohibiting  passage  of  local  or  special  laws,  construed..  1747^ 

7.  section  60,  relating  to  passage  of  special  laws,  construed 1674- 

8.  section  99,  relating  to  tenns  of  office,  construed 2498^ 

9.  section  166,  relating  to  laws  affecting  classes  of  cities,  construed.  .1675 

10.  section  161,  prohibiting  change  of  compensation  of  officer  during 

his  term,  construed 1478- 

11.  section  163,  relating  to  construction  of  telephone  lines  through  the 

streets  of  a  city,  construed ...  ...  2368- 

18.  section  211,  providing  for  corporations  of  other  States  becoming 

corporations  of  this  State,  construed .    112& 

18.  section  316,    imposing  i)enalty  for  discrimination    in   charge  of 

freight  rates  by  railroad  companies,  construed 188T 

14.  section  2)8,  relating  to  excessive  charges  of  railroad  companies  for 

carrying  freight,  construed 1694,  177J> 

16.  section  2S1,  construed 1747 

16.  section  242,  relating  to  compensation  for  private  property  taken 

or  injured  for  public  use,  construed 1960,  1495^ 

17.  interest  on  taxes  in  cities  of  the  first  class  not  unconstitutional  . . .  1368 

18.  act  of  1884,  incorporating  the  Louisville  Merchants'  Private  Police 

and  Detective  Agency,  Is  unconstitutional         189T 

19.  an  ordinance  iinx)osing  a  license  fee  on  a  street  contractor  is  un- 

constitutional    2228. 

OONTEMPT—See  Personal  Representatives,  21,  22. 
CONTINUANCE— See  Evidence,  34;  Pleading,  11— 

1.  refusal  of  court  to  grant  continuance  on  account  of  absent  wit* 

nesses  not  prejudicial  in  particular  case  1170,  1174 

8.  refusal  to  grant  continuance  on  account  of  absence  of  counsel  not 

prejudicial 1 174 

8.  not  erroneous  to  refuse  continuance  on  account  of  absence  of  wit- 
nesses in  particular  ctise 140t> 

4.  continuance  on  account  of  absence  of  counsel  properly  refused  — 140^ 
6.  the  rule  is  that  cases  should  not  ordinarily  be  continued  on  ac- 
count of  abse'nce  of  counsel.    ..  140* 

6.  not  error  to  refuse  continuance  where  affidavit  defective  and  testi- 

mony of  absent  witnesses  incompetent 1440 

7.  defendant   in  criminal  case  not  prejudiced  by  refusal  to  grant 

him  a  continuance  where  statements  of  absent  witnesses  are  read 
as  evidence 1621 

8.  court  did  not  abuse  a  sound   discretion  in  refusing  to  require  the 

statements  to  be  read  as  true 1621 

9.  not  error  to   refuse  continuance   in  particular  case  on  account  of 

tired  condition  of  defendant's  counsel  or  on  account  of  absence  of 
witnesses 170S^ 

10.  absence  of  party  at  beside  of  dying  mother  sufficient  ground  for  a 

continuance 2'^96 

11.  error  not  cured   by  reA<ling  statements  of  party  as  evidence        . . .  2095^ 

12.  absence  of  counsel  no  ground  for  continuance  where  party  is  rep- 

resented by  other  attorneys 2398. 

CONTRACTS— See  Attornevs,  9,  10,  11 ;  Banks,  2,  3;  Common  Carrier, 
6,  14;  Corporations,  «,  4;  Damages,  5,  6,  7,  8,  9.  10,  17,  18,  19,  22,  23, 
84,  84,  35,  'Sa,  37,  3«:  Evidence,  10;  Fiscal  Courts,  1,  2.  3;  Frauds, 
Statute  of,  4,  5,  6,  8;  Husbind  and  Wife,  4,  5-;  Municipil  Government, 
88;  Notaries,  1,  2,  3,  4,  5;  Pleading,  34;  Railroads,  74,  75;  Street  Im- 
provements, 4,  26,  27- 

1.  a  contract  to  pay  money  to  obtain  immunity  from  the  law  officers 

for  operating  a'lotterj'  is  illegal  and  contrary  to  public  policy    . .   1117 

2.  this  court  will  not  lend  its  aid  to  compel  the  return  of  money  paid 

under  such   contract ,     1117 

8.  improper  instructions   in  suit  for  commissions  for  making  lease 

for  farm  to  gas  and  oil  company  with  agent  of  company 141K. 

4.  measure  of  damages  for  breach  of  contract  to  keep  ditch  open   is 

not  the  value  of  croi)  injured  by  flooding  land 1554 

6.  measure  of  danuige  in  such  case  is  cost  of  opening  the  ditch 1664 

6.  degrf»e  of  care  required   of   land  owner   to   prevent  damage  from 

overflow 1554 
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7.  continuation  of  use  of  land  by  maintain Ing  ditch  through   it  for 

oyer  fifteen  years  before  making  contract  no  l)ar  to  recovery  of 
damages    1664 

8.  master  liable  for  serrioes  of  surgeon  rendered  his  servant  where  he 

authorized  the  employment  or  ratified  same 1690' 

9.  donation  of  ground  for  sldevralk  along  public  square  by  county 

sufficient  consideration  for  permissiou  to  maintain  hitchrack 1661 

10.  suppression  of  hitchrack  as  a  nuisance  after  seventeen  years  by 

city  authority  no  cause  of  action  arises  for  failure  of  considera- 
tion  1651 

11.  county  accepted  privilege  of  hitchrack  with  knowledge  that  it 

might  become  a  nuisance 1661 

12.  city  not  liable  for  value  of  land  donated  to  city  in  such  case 1661 

13.  no  injunction  lies  against  railroad  compiiny  for  failure  to  furnish 

water  to  citizens  where  it  was  released  from  such  duty  under  its 
contract  by  the  town  coippany 1710 

14.  the  president  of  the  town  company  .had  authority  to  execute  such 

release 1711 

15.  connection  of  water  pipes  of  citizens  with  mains  of  railroad  com- 

pany for  fifteen  years  by  permission  did  not  create  an  easement..  1711 

16.  railroad  company  may  revoke  such  licence  at  any  time 1711 

17.  contract  donating  land  for  railroad  not  set  aside  for  fraud  or  mis- 

representation   1761 

18.  party  donating  land  not  permitted  to  withdraw  donation  after 

party  accepting  has  expended  money  and  labor  on  it 1761- 

19.  consideration  of  a  contract  may  be  a  prejudice  or  disadvantage  to 

the  promisee 1768^ 

20.  contract  for  purchase  of  land  not  enforced  where  contract  requires 

vendee  to  ascertain  number  of  acres  by  survey  when  surveyors 
prevented  from  making  survey  by  armed  men 1793 

21.  rescission  of  contract  should  be  ordered  in  such  case 1793 

22.  sufficient  description  of  timber  sold  in  particular  contract 1828- 

23.  parties  can  not  by  contract  preclude  themselves  from  resorting  to 

the  courts  for  relief.  .     . . 1850 

34.  county  judge  not  personally  liable  for  failure  to  comply  with  his 
agreement  to  retain  out  of  a  claim  due  a  contractor  an  amount 
for  his  creditor 1877 

25.  8U3h  agreement  was  gratuitous  and  without  consideration 1877 

26.  pjirticular  contract  for  lease  of  lands  for  purposes  of  operating  gas 

and  oil  wells  not  cancelled  for  failure  to  comply  with  conditions.  2169- 

27.  i)arty  enjoined  from  interfering  with  such  privileges 2169 

28.  sufficient  petition  in  action  for  hr^^ach  of  marriage  contract 2183 

2-1.  measure  of  damages  r«*coveral)le  in  such  «ise 2183 

80.  improper  evidence  in  such  case 2183 

81.  under  particular  purchase  of  land  at  judicial  sale  purchaser  did 

not  obt-ain  an  Interest  in  a  railroad  switch 2274 

32.  stiid  swit<;h  l)econies  a  p^rt  of  railroad  system 2275 

SS.  sjiid  company  is  l)ouna  to  transport  machinery  and  stone  between 

purchaser's  quarry  and  line  of  railroad  as  common  carrier 2274 

34.  on  division  or  land  between  purchasers  right  to  transport  stone 

and  machinery  over  land  of  one  party  by  another  is  implied 9274 

35.  contract  for  purchase  of  corn  8hre<ider  not  enforced  on  account  of 

defective  condition  of  machine 2306 

36.  contract  for  sale  of  land  not  void  for  fraud  or  misrepresentation 

as  to  title 2321 

37.  vendor  holds  ft»e-siniple  title  and  contract  for  sale  enforcible  ..    ..  2322^ 

iiS.  contract  for  sale  of  himl)er  not  enforced  in  particular  case 2430 

3v).  agent  had  no  authority  to  waive  right  of  inspection 24iiO 

40.  compromise  of  difference  on  contract  base<l  on  sufficient  considera- 

tion lw\rs  claim  for  damages  arising  under  contract 2432 

41.  in  action  for  breach  of  contract  veniict  in  favor  of  defendant  ap- 

proved  2461 

43.  no  new  contnvct  made  in  particular  case 2461 

43.  contract  of  marriage  in  consideration  of  illicit  intercourse  Is  void. 2467 

44.  loss  of  i)ower  of  procnMition  by  a  woman  after  contract  of  mar- 

riage suflioient  ground  for  refusal  to  enforce  such  contract 246T 
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CONVEYANCES— See  Corporations,  14;  Fraud,  14;  Husband  and  Wife, 
16,  17—  Page. 

1.  a  prior  clause  in  a  deed  givins  an  estate  in  fee  simple  to  grantee 

not  affected  by  subsequent  clause  giving  a  remainder  to  the  heirs 
of  the  grantor 1864 

2.  dee<l  from  mother  to  son  cancelled  for  failure  of  consideration 1878 

8.  amended  pleading  showing  tlu&t  recited  consideration  of  •dCX)  was 

really  for  the  support  of  the  grantor  during  her  life  properly 
allowed 1878 

4.  in  particular  case  both  considerations  had  failed 1874 

5.  grants?  entitled  t«  return  of  $*^  paid    1874 

«.  l:ut  grantee  not  entitled  to  compensation  for  cost  of  building  small 

house  as  rents  of  land  offset  same 1874 

7.  deed  made  by  old  man  to  his  nephew  not  set  aside  on  allegation  of 

fraud  or  undue  in(l\ience 1951 

8.  renunciation  of  deed  made  by  an  infant  to  his  father 2198 

9.  conveyance  from  father  to.  son  cancelled  on  equitable  terms 2270 

10.  conveyance  from  ])rother  to  sister  reciting  a  valuable  consideration 

paid,'  not  set  aside  for  alleged  want  of  consideraticm 2585 

11.  parol  evidence  to  impeach  consideration  in  conveyance  incompetent 

without  allegation  of  fraud  or  mistake 2585 

CORPORATIONS— See  Contracts,  13,  14;  Mortgages,   1,  2,  4;  Notaries, 
4,  5;  Telephones,  3,  4— 

1.  a  corporation  of  another  State  by  filing  its  articles  of  incorpora- 

tion with  the  secretary  of  statie  in  compliance  with  the  statute 
))econjes  a  new  corporation  in  this  State.     1126 

2.  suits  against  same  can  not  be  removed  to  the  Federal  courts 1125 

3.  agreement  of  secretary  and  treasurer  of  corporation  to  take  insur- 

ance policy  and  apply  Its  cash  surrender  value  on  unpaid  sub- 
scription of  stock  of  a  member  is  binding  on  the  corporation 1755 

4.  question  as  to  contract  being  within   the  scope  of  authority  of 

agent  should  have  been  submitted  to  the  jury  1756 

6.  after  sale  of  corporate  property  where  control  of  It  is  to  be  retained 

by  the  directors  and  the  stock  not  transferred  until  after  payment 
of  purchase  price,  corporation  is  liable  for  claims  for  labor  and 
material  for  operation  and  repair  of  mill  contracted  by  the  pur- 
chaser as  manager 2037 

6.  property  of  corporation  is  not  conveyed  by  transfer  of  stock 2037 

7.  purchaser  was  an  implied  agent  authorized  to  charge  the  property 

for  re^jairs  and  operation  expenses 3087 

8.  a  minority  of  stockholders  may  sue  in  CHjuity  where  fraud  or  con- 

flicting interest  of  directors  cause  them  to  refuse  to  sue  to  pro- 
tect the  interest  of  stockholders 2068 

9.  stockholders  having  for  years  acquiesced  in  reduction. of  dividends 

declared  are  estopped  to  recover  original,  amount 2068 

10.  no  misappropriation  of  capital  stock  In  particular  case 2058 

11.  conveyance  made  by  directors  of  corporation  in  excess  of  their  au- 

thority may  be  set  aside  2068 

12.  ten  years'  statute  of  limitation  no  bar  to  setting  aside  such  con- 

veyance  2058 

13.  relation  between  vendor  and  vendee  akin  to  that  of  landlord  and 

tenant 2058 

14.  prr'sldent  of  corporation  owning  an  Individual  Interest  in  land 

and  conveying  entire  tract  estops  his  heirs  from  claiming  same  .  .2191 

15.  statute  of  limitation  also  bars  their  recovery 2191 

COSTS— See  Passwnv,  «. 

COUNTY  ATTOKN^'EY— 

1.  county  attorney  not  entitled  to  commissions  on  fines  assessed  after 

his  term  of  onice  expires 1808 

2.  agreement  between  Commonwealth  attorney  and  attorney  for  rail- 

nmd  comimnyas  to  compromise  of  indictments  not  legal  and  does 

not  alTect  fees  of  county  nttornev 1802 

CRIMINAL  LAW— See  Appeals,  26;  Continuance,  7,  8;  Evidence,  80,  31, 
:j'2,  33,  42,  43,  44,  45;  Indictment,  1,  6;  Insurance,  13,  14,  15— 

1.  improper  instruction   for  the  prostcution    on  trial  of  defendant 

charged  with  malicious  cutting  and  wounding 1114 

2.  i)eace  ofTicer  of  one  county  has  no  authority  to  arrest  for  a  misde- 

meanor in  another  county 1114 

3.  proper   instructicm   for  defense  wheiv  peace  ofllcer  was  cut  while 

attempting  to  arivst  without  a  warrant  for  a  misdemeanor 1114 
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4.  excusing  juror  in  particular  case  not  prejudicial  to  defendant .        1148 
6.  the  length  of  time  that  transpires  after  making  a  dying  declara- 
tion does  not  affect  its  competency  as  evidence  ...  1168 

6.  the  court  will  determine  from  surrounding  circumstances  whether 

deceased  helievetl  that  death  was  Impending  when  he  made  dying 
declaration 1169 

7.  on  trial  for  munier  evidence  of  difficulty  on  day  previous  to  kill- 

ing was  competent 1174 

8.  on  trial  of  accused  as  principal  in  commission  of  murder,  failure 

to  instruct  as  to  who  was  principal  was  not  prejudicial 1181 

9.  failure  of  instruction  on  self-defense  to  leave  out  the  words  with- 

out previous  malice  not  prejudicial  1181 

10.  failure  to  give  an   instruction  requiring  the  jury  to  believe  that 

deceived  died  within  a  year  and  a  day  not  prejudicial 1181 

11.  conduct  of  attorney  for  the  Commonwealth  prejudicial  to  the  ac- 

cuseti '. 1225 

12.  reading  of  legislative  journal  in  support  of  character  of  a  witness 

Impeacheti  improper 1225 

13.  court  has  a  large  discretion  as  to  ortier  of  introtluction  of  evidence.  ISSS 

14.  competent  rebuttal  evidence 12^5 

16.  proper  instruction  limiting  the  extent  t<i  which  jury  may  consider 

acts  and  doings  of  c<)-conspinit(.rs  as  evidence  against  defendant .  1325 

16.  refusal  of  instruction  as  to  presumption- of  good  character  of  ac- 

cused not  pn^judicial 1226 

17.  direct  proof  of  malice  In  shooting  not  required — jury  may  infer 

malice  from  circumstances  1301 

18.  Civil  Code  provision  as  to  filing  petitions  for  rehearing  does  not 

apply  to  criminal  proceedings ...  IJJoO 

19.  Court  of  Appeals  has  authority  to  suspend  issual  of  mandate  and 

grant  a  rehearing  in  a  criminal  case. ..    ..  1350 

20.  unless  petition   is  filed  at  the  term   the  decision  Is  rendered  the 

court  has  no  jurisdiction  to  grant  a  rehearing  afterwards  . . .  1350 
SI.  proof  falling  to  show  ccunty  in  which  cutting  and  wounding  was 

done  no  conviction  can  be  had      1419 

"SS.  Instructions  given  the  jury  in  absence  of  accused  prejudicial  . .        1410 

23.  proper  instructions  given  and  conviction  of  accused  charged  with 

murder  and  defense  of  insanity  .. 1497 

24.  prejudicial  error  to  file  away  an  indictment  when  accused  is  pi-es- 

ent  and  objects  to  same . .  1435 

26.  dying  declaration  of  deceased  properly  admitted  in  particular  ca.se.  1440 

26.  submission  of  law  of  self-defense  in  separate  instruction  sufficient 

without  repetition  of  it  in  other  instructions 1466 

27.  proper  instruction  for  aiding  and  abetting  commission  of  murder.  1466 
■    28.  in  prosecution  for  seduction  under  pntmlse  of  marriage  particular 

testimony  of  female  erroneously  excluded,  but  not  prejudicial . . .  1531 

29.  prejudicial  error  in  failing  to  give  an  instruction  to  the  effect  that 

if  accused  in  good  faith  offered  to  marry  the  prosecuting  female 
witness,  he  should  be  acqulttetl  1631 

30.  prejudicial  instruction  on  trial  for  malicious  shooting  and  wound- 

ing  1540 

31.  erroneous  and  prejudicial  instructions  on  the  law  of  self-defense 

and  .defense  of  another 1640 

89.  particulars  of  previous  difficulty  when  deceased  was  not  present 

inwmipetent 1584 

33.  evidence  as  to  previous  acts  and  conversation  of  accused  admitted 

without  a<lmonitl()n  of  court  prejudicial  ...   1585 

34.  .such  acts  and  conversation  competent  only  to  show  state  of  mind 

of  accused 1685 

36.  on  trial  of  Indictment  for  unlawfully  shooting  at  another  without 
wounding  the  court  erred  In  failing  to  Include  In  Its  instruction 
the  words  ' '  in  sudden  affray' ' 1 720 

36.  the  Instruction  should  have  followed  the  statute  as  to  self-defense  1720 

37.  statute  providing  for  unlawfully  confwlerating  with  others  and 

Inflicting  Injuries  to  persons  is  not  unconstitutional     1726 

38.  Instruction  on  self-defense  In  case  of  Oder  v.  Commonwealth  prop- 

erly refused 1748 

39.  In  a  criminal  case  evidence  as  to  statements  of  witness  contradic- 

tory of  his  evidence  given  on  the  trial  not  admissible  as  substan- 
tive testimony 1811 


10  INDEX. 

CRIMINAL  LAW— Continued.  '  Puge. 

40.  it  is  only  admissible  to  impeach  the  witness  and  the  court  should 

have  so  directed  the  Jury 1811 

41.  change  of  venue  properly  refused  where  ill  feeling  of  ofQce  holders 

to  accused  alleged  as  grounds 1814 

49.  conviction  not  disturbed  if  any  evidence  to  support  it 1814 

43.  where  insanity  is  relied  on  as  defense  to  an  indictment  for  murder 

proof  of  hereditary  taint  properly  admitted 1888 

44.  after  witnesses,  not  exjiertSf  have  testified  as  to  facts,  Improper  to 

ask  them  if  there  was  any  apparent  cause  for  difficulties  stated  .  .1838 
46.  not  error  to  refuse  witness  who  was  teacher  of  accused  when  a 
small  boy  to  testify  as  to  cause  of  violent  conduct  of  accused  to 
his  playmates 1838 

46.  vritnesses  acquainted  with  accused  competent  to  testify  as  to  his 

sanity 1838 

47.  members  of  familv  tainted  with  insanity  indicated  by  red  ink  on 

diagram  of  family  tree  properly  excluded  from  jury 1838 

48.  proof  by  tradition  of  insanity  of  ancestor  incompetent  as  «uch 

evidence  is  hearsay 1838 

49.  improper  testimony  as  to  opinion  of  expert  witness  with  regard  to 

enect  of  excessive  use  of  liquor  In  cases  of  hereditary  insanity . . .  1838 

60.  testimony  as  to  manner  of  accused  in  using  and  keeping  money 

competent  in  such  case 1888 

61.  proper  instruction  where  defense  of  Insanity  is  relied  on 1838 

63.  sumclency  of  indictment  against  railroad  company  in  this  State 

undei  a  lease  without  recording  same 1880 

53.  a  Commonwealth's  attorney  has  the  authority  to  enter  an  owler 

correcting  the  name  of  a  party  to  the  Indictment . .     1881 

61.  penalty  for  carrying  concealed  weapons  not  affected  by  the  good 

intent  or  bad  Intent  of  party  charged 1897 

65.  being  a  member  of  the  Louisville  Merchants'  Detective  Agency 

does  not  shield  a  party  from   penalty  for    carrying  concealtMl 
weapons 1898 

66.  said  act  is  unconstitutional 1898 

67.  prejudicial  error  not  to  instruct  jury  as  to  their  duty  where  doubt 

exists  as  to  degree  of  offense  proven 1981 

68.  error  in  admission  of  evidence  as  to  grounds  for  belief  of  insanity 

of  accused  not  prejudicial 1974 

59.  instructions  on  voluntary  and    Involuntary  manslaughter    not 

prejudicial ....1985 

60.  drunkenness  no  excuse  for  conmilsslon  of  homicide 1985 

61.  evidence  of  drunkenness  admissible  as  bearing  on  question  of 

malice 1985 

63.  dying  declaration  propt»rly  admitted  In  evidence U)^5 

6JJ.  erroneous  instruction  as  fo  what  con.stltutes  a  deadly  weapon 2060 

64.  improper  cross-examination  of  defendant  affecting  her  character.  .2117 

65.  Improper  evidence  Impeaching  character  of  witness  ....  ...  2117 

66.  proper  instruction  on  trial  of  defendant  for  violation  of  local  op- 

tion law 3149 

67.  competent  evidence  In  such  ca.se 2149 

68.  Instruction  under  former  local  option  law  was  proper 2149 

69.  no  reverstil  had  on  ground  that  sheriff  gave  to  the  jury  improper 

papers  in  their  rooms .     ...  2:304 

70.  such  errors  api)earlng  the  flrst  time  on  motion  for  newtrlal,  not 

.subject  to  exception  2305 

71.  st4itenient  of  Commonwealth's  attorney  as  to  contradictory  state- 

ments  made  by  the  accused  erroneously  admitted  as  substantive 
testimony ' 2205 

73.  dying  declaration  c()m])erent  although  there  is  other  evidence  to 

i)rov(*  facts  attending  the  killing 2205 

753.  what  formality  necessary  to  render  writing  competent  as  dying 

declaration 2205 

74.  dying  declaration  may  be  X)rovetl  orally 22lk"> 

75.  acity  is  not  lijible  under  indictment  for  iK»rmittlng  a  nuisance  on 

])rlvate  prop<'rty.  2?Sfl 

7rt.  siiificu  nt  instructions  jriven  on  charge  of  sodomy 23J9 

77.  taiviiig  moni-T  from  iHX'l^et  <  f  another  by  stealth  does  not  consti- 

tiiti' robbery  2481 

78.  such  act  constitute  s  larci'uy 2489 
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CRIMINAL  LAW— Continued.  Page. 

79.  force  used  in  effort  to  retain  stolen  property  does  not  constitute 

robbery 8482: 

80.  when  a  person  excused  for  interfering  to  prevent  infliction  of  death 

or  great  bodily  harm  on  another 249i 

81.  conviction  of  principal  and  accomplice  authorized  if  either  party 

fired  theshot 2511,2634 

82.  part  of  trial  of  accused  conducted  while  his  attorney  was  intox- 

icated not  prejudicial  in  particular  case 2511 

88.  argument  of  Commonwealth's  attorney  improper  but  not  preju- 
dicial  2624 

DAMAGES— See  Boundary.  3,  5;  Common  Carriers,  1,  5,  8,  9,  10,  11,  12, 
18,  17;  Contracts,  4,  5,  6,  7,  28,  29;  Evidence,  88;  False  Imprisonment, 
2,  8,  4,  5;  Frauds,  Statute  of.  4,  5,  6;  Homestead^  14;  Infants,  4:  In- 
structions, 81:  Joinder  of  Actions;  Landlord  and  1  enant,  9;  Municipal 
Government,  2,  18.  8U,  21,  26,  27,  28,  29;  Negligence,  9;  Railroads,  1, 
8.  4.  6,  6,  7.  8,  2JJ,  25,  ft5,  8«,  87,  88;  Street  Improvements,  42;  Street 
Railways,   6;  Telegraph  Companies,  2;  Warranty,  1— 

1.  when  a  person  bitten  by  a  dog  may  recover  damages  of  the  owner.  1220' 

2.  telephone  company  liable  to  subscriber  for  discontinuing  use  of 

phone  without  legal  cause 1271 

8.  measure  of  damages  in  such  case  —    1271 

4.  in  action  for  personal  injuries  plaintiff  is  entitled  to  compensation 
for  physical  and  mentcil  suffering,  also  for  the  distorted  and 

weakened  condition  in  which  she  was  left 1286- 

6.  a  fair  association  is  liable  in  damages  for  breach  of  contract  grant- 
ing exclusive  privilege  to  sell  watermelons  on  its  grounds 1318 

6.  allegation  of  malice  in  breach  of  contract  not  necessary VM^ 

7.  no  recoveiy  for  being  harrassed,  annoyed  and  disturl)ed 1318. 

8.  measure  of  damages  in  such  case 1;-J18 

9.  damages  recoverable  by  a  milling  company  against  a  water  com- 

pany for  failure  to  erect  suit»ible  coffer  clam  according  to  con ti*act.  1372 

10.  under  same  contract  damages  to  forebay  wall  and  wall  of  water 

way  of  mill  properly  denied 1373' 

11.  impi-oper  instruction  as  to  measure  of  damages  for  loss  of  time 

from  injuries  in  action  against  railroad  compiiny  ...  1464 

12.  petition  for  damages  to  plaintiff  from  lociition  of  smallpox  pest- 

house  in  violation  of  law.  insufficient  (m  account  of  diimages  not 

being  proximate  result  of  acts  of  city 1484 

18.  recovery  of  damages  from  city  by  rt^Ason  of  raising  the  grade  by 
street  improvement  is  barren  after  five  ywirs,  where  no  imperfec- 
tion in  the  plan  or  construction  is  shown . .  1496 

14.  in  an  action  for  assault  and  battery  instituted  by  a  prinmry  elec- 

tion offlcer  rules  of  committee  regulating  c(mduct  of  election  in- 
competent evidence 1513 

15.  evidence  that  the  committee  afterwards  declared  the  election  off 

was  incompt'tent 1513 

16.  verdict  for  defendant  in  action  for  damages  for  impn)per  location 

of  smallpox  hospital  not  contrary  to  evidence  .... 1560 

17.  damngei*  recoverable  of  warehouseman  for  breach  of  contract  to 

renew  loan  of  mcney  on  whisky    1666 

18.  difference  ])etween   reasonable  price  of  the  whisky  and   the  price 

realized- at  a  forced  sale  inea.sure  of  damages 1667 

19.  court  should  have   instructed   jury  th?it   they  were   the   judges  of 

whether  appolkn*  had  exercis€»d  its  right  to  lerminat-e  its  contract 
after  a  rea.»^onal)le  time 1657 

20.  impropc^r  measure  of  compenstitory  damages  n'coverable  for  injury 

to  bnikenian  on  railroad *.  1819 

21.  instruction  giving  undue  prominence  to  certain  facts  in  damage 

suit  erroneous. . .         1«19- 

22.  wheiv  a   contract   is  luade   in   this  State  employing   plaintiflf  to 

.superintend  the  jnanufacture  of  a  niechanicjil  invention  for  a 
fixed  period  and  the  employer  removes  the  manufactory  out  of 
the  .State,  preventing  him  frmn  rendering  the  services,  he  is  en- 
titled to  recover  for  his  services 19(H> 

23.  under  such  contract  prt'sumed  that  the  serv  ices  were  to  ])e  rendered 

in  this  Stiite 1009 

24.  parol  evidence  competent  to  prove  where  the  contract   was  to  be 

performed lpn» 

25.  proper  instruction  in  such  ca.se 190^ 
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BAMAGES—Gontinued.                                                                                   Pago. 
S6.  proper  damages  recovered  for  injuries  resulting  from  horses  run- 
ning off  caused  by  defendant 3970 

27.  Improper  Instruction  as  to  compensatory  and  punitive  damages 

recoverable  for  assault  and  battery 1970 

28.  recovery  of  damages  for  breach  of  contract  to  purchase  houses  and 

lots  and  good  will  of  physician 1906 

20.  liability  in  damages  for  stacking  lumber  where  a  child  six  years 

of  age  was  injured  by  falling  from  a  pile 2842 

30.  instruction  as  to  contributory  negligence  of  such  child  improper.  .2842 
81.  no  damages  recoverable  on  injunction  bond  executed  by  one  tele- 
phone company  to  restrain  another  from  constructing  a   line 
thnmgh  a  city  where  company  sought  to  l)e  enjoined  had  no  legal 

right  to  construct  said  line 2S58 

<-)2.  raimxid  company   not   liable  in   damages  for  causing  corpse  of 

child  to  lie  thrown  from  a  wagon  without  special  inj\iry  to  same. 2888 
;J8.  lial)i]ity  of  railroad  company  in  such  case  is  the  same  as  to  a  live 

child 2888 

34.  a  contractor  for  construction  of  tunnel  cm  railroad  not  liable  on 

particular  contract  for  perstmal  injuries  inflicted  through  negli- 
gence of  emjjloyes  of  railroad  company 2880 

35.  doubts  as  to  meaning  of  such  contract  resolved  in  favor  of  con- 

3(J.  profits  recoverable  as  damages  by  agent  for  breach  of  contract  to 

sell  fertilizer 2471 

37.  omission  of  names  of  customers  from  petition  erroneous  but  not 

material 2471 

3S.  evidence  as  to  amount  of  profits  realized  in  a  different  community 

lncompet+*nt 2472 

DECEDENTS^  ESTATES- See  Personal  Representatives,  2,8,4;  Plead- 
ing, 1,2;  Res  Judicata,  8— 

1.  failure  of  personal   representative  to   object  to  affidavit  purging 

claim  was  a  waiver  of  it,  and  a   judicial  sale  is  not  invalidated. .  .1100 

2.  note  executed  by  ancestor  to  heir  disallowed  where  no  consldera- 

3.  a  person   having  a  contingent  interest  in  a  decedent's  estate  in- 

competent to  testify  as  to  transaction  with  decedent 1276 

4.  president  of  bank  lncomf>etent  to  testify  as  to  transaction  affect- 

ing estate  of  decedent  on  question  of  usury 1486 

a.  amount  of  claim  of  wife  against  her  deceased  husl)and's  estate,  in- 
vested with  her  consent  by  her  daughter  in  land,  properly  en- 
forced after  death  of  daughter. . 2020 

6.  claim  of  ownership  of  decedent's  land  by  heir  properly  denied 2308 

7.  his  claim  for  taxes  properly  allowed    2808 

8.  judgment  ordering  sale  of  decedent's  land  to  pay  debts  not  a  cler- 

ical misprision  as  claim  against  estate  for  services  properly  con- 
tinued          —  2808 

0.  widow  can  not  waive  her  rights  in  decedent's  estate  without  the 

consent  of  all  the  heirs ...  8491 

10.  widow  now  entitled  to  one-half  the  surplus  personalty  of  deceased 

husband 2421 

11.  an  heir  who  has  given  onlers  on  an  executor  for  payment  of  testa- 

tor's debts  estopped  from  showing  that  no  demand  was  made  of 
the  execut<ir.  ... 2500 

DESCENT  AND  DISTRIBUTION— 

claim  of  heirs  to  balance  due  on  distribution  from  commissioner  re- 
fused after  eleven  years'  laches 1919 

DIVORCE— 

1.  divorce  should  have  been  granted  a  wife  on  account  of  cruelty  of 

husl)and 2168 

2.  judgment  denying  husband  a  divorce  on  the  gro\ind  of  fraud  and 

coercion  in  otmiinlng  the  marriage  not  disturbed — 2208 

3.  grounds  for  divorce  will   l)e  considered  only  on  appeal   In  deter- 
mining question  concerning  alimony  and  allowances     2417 

4.  divorce  properly  allowed  husl>and  and  alimony  denied  the  wife  ...2417 

.").  allowance  of  1:^5  to  attorney  for  wife  not  disturbed    2417 

iS.  objwtiou   that  such  allowance  made  without  hearing  proof  raised 

first  tinir  on  appeal  not  considered 2417 

DIVORCE  AND  ALIMONY— 

1.  mistivHtment  and  neglect  by  husl)and  sufficient  to  authorize  wife 
to  leave  his  home  and  obtain  a  divorce ; . . .  1288 
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DIVORCE  AND  ALIMONY— Continued.  Page. 

8.  obtaining  employment  by  the  wife  afterwards  in  other  States  did 

not  constitute  change  of  residence 1288 

8.  home  of  husband  presuraeil  to  be  residence  of  the  wife ]  288 

4.  wife  entitled  to  reasonable  allowance  as  alimonv 1288 

5.  $1,250  additional  fees  for  attorneys  for  wife  allowed  against  her 

husband 12fc8 

DOWER— See  Title,  18— 

1.  wife  of  assignor  for  Ijenefit  of  creditors  entitled  to  comprnsiitlon 

for  her  inchoate  right  of  dower  out  of  surplus  aft^r  piiynient  of 
debt  .securetl  by  mortgage  in  which  she  joined  her  hushn'nd ;457 

2.  execution   of     mortgage  by    husbiind   without    the   wife    joining 

therein  does  not  Imr  her  right  of  dower :2o05 

3.  her  signature  to  husl)und's  mortgage  where  her  name  does  not  ap- 

pear thert  in  does  not  Imr  her  right  of  dower 2505 

4.  service  oi  summoiiH  upon   her  as  a  party  to  an  action  to  forcclos*.^ 

mortgage  where  pleadings  do  not  mention  her  inchoate  right  of 
dower  does  not  bar  her  of  such  right :i'505 

EASEMENTS— See  Contracts,  15. 

ELECTIONS— Stv  Damages,    4.  15- 

i.  time  proscril)ed  by  statute  for  filing  pleadings  in  contested  elec- 
ti(m  cHses  is  mandatory, 1090 

2.  ivply  filed  in  such  case  properly  stricken  frojn   the  files  because 

not  filed  in  time 1090 

3.  an  answer  setting  up  counter  grounds  of  contest  is  suflBcient  al 

though  not  si  vied  a  coiinterelaini KHiO 

4.  no  notice  of  filing  of  pleadings  in  a  c<>nt4^sted  election  C4is<'  is  re- 

quired by  law  .       .  ...   itKH) 

5.  although  then^  vvr.s  no  roply  to  the  countt^r  charges  in  the  answer 

conti'stant  should  ha\e  been  yMM-uiirted  to  prove  the  allegations  of 

his  petition  and  a  refusal  to  hear  such  evidtiice  was  eiTor 1(K}0 

(i.  it  was  eiior  to  render  judgment   in  favor  of  contestt-e  on  the  fac 

of  the  papers KH.O 

7.  Incont+sud   election   cast*  commissioners  appointed   V/y  court  tc 

count  the  ballots  jjuilty  of  misconduct  in  houiing  secnt  mert'ng 
when  they  were  opening  and  counting  the  nturns  ami  in  ivf us- 
ing thi'  partitas  and  their  legal  r^'pn  jsi-ntatives  to  be  present         . .  1100 

8.  returns  of  an  election  are  under  the  statute  evidence  in  eont^  s;.(d 

election  ca.ses  for  the  purposes  ot  trial 11  (.0 

9.  such  ballots  are  the  primary  and  lx\'^r  evidence ilv  0 

10.  but  whi  re  they  have  api>arently  bct-n   tami>ered  with   the   hun^cii 

of  pn)of  is  on  party  relying  on  such  l;allots  to  establish  their  in- 
tegrity   1100 

11.  after    ballots   had   been    counted     by   commissioners   and   answer 

charging  that  they  wtre  altered  and  changed  should  have  been 
permitttnl  to  be  filed 1 100- 

12.  general  rules  of  filing  pleadings  in  given  time  does  not  apply  to 

such  a  case ...   1 100 

153.  questioned  hallots  not  certified  as  requiivd  by  law  not  counted...  lli'O 

M.   law  as  to  certifying  questi<;ned  lallf^is  i.s  nuiiHlat(/ry 1100 

15.  vote  «f  idiot  and  lunatic  should  not  1h'  deducted  wliere  there  is  in- 
sufficient evidence  as  to  how  they  voted ... 1 HH 

IH.  their  statements  as  to  how  they  voted  were  incompet(^nt 1101 

17.  vote  ot  a  resident  of  the  pncinct  f<)r  the  time  retiuired  l)y  law  im 

properly  dediu^ted  from  ap])ellant ]  101 

18.  vote  of  jK'rsons  not  legal  residents  of  the  precinct  propi'rly  ivjeoted.l  JOl 

19.  school  census  not  cfnupet^^nt  evidence  as  to  age  of  voter  '.  ...   1101 

20.  a  iMillot  marked  with  a  pencil  within   the  circle  under  the  Kepub- 

lican  device,  also  with  cross  marks  with  a  stencil  in  the  scjuaiv  of 
candidates  tor  all  except  county  attorney,  should  have  been 
counted  for  apj)ellant ...    1101 

21.  election    returns   from    a   i)»*  cinci    improperly  ivje<*ted  where    tht» 

election  otlic<;'rs  complied  »vith  the  law  except  signing  the  ivturns 

in  the  absence  of  a  char  ^e  of  fraud  in  ]uirticular  <*ase 1*206 

22.  ballots  marked  with   a   ntencil   in   circle  under  devitv  of  reguh  r 

Kepublican  ticket,  also  in  the  circle  under  dtviee  of  independent 

Republican  c?nididate  for  police  judge,  improperly  rejected i20t> 

Zi.  ballots  improperly  reject-^'d  because  not  sigmd  l)y  the  clerk li:(jfV 

24.  a  ballot  marked  in  the  circle  under  the  Republican  device  and  a 
cross  mark  made  under  the  name  of  U.  on  the  Democratic  ticket 
should  l)e  counted  for  the  Republican  candidate  except  as  to  13.   AiQH 


14  INDEX. 

ELECTIONS— Continued. 

Hb.  a  ballot  marked  with  a  blurred  figure  under  the  Bepubllcan  de- 
vice should  have  been  counted  for  that  ticket 1806 

26.  a  ballot  to^  on  the  side  pronely  oonnted  . .        1906 

27.  a  ballot  with  two  Ink  blots  in  tne  baUk  Improperly  rejected. 1806 

2S.  ballots  showing  that  they  have  been  tampered  with  profwrly  re- 
jected   1906 

99.  candidate  in  primary  election  not  entitled  to  mandatory  injunction 

to  compel  count  of  ballots  where  no  contest  is  pending 1606 

DO.  petition  is  also  defective  as  it  does  not  charge  either  fraud  or  mis- 
take of  officers  of  election  or  of  the  committee 1506 

81.  a  primary  election  for  nomination  of  State  oflfloers  may  be  held 

under  the  statute 9185 

H'3.  such  primary  election  must  be  conducted  according  to  such  stat- 
ute     2185,  9141 

83.  oomiiiittee  mav  be  compelled  by  mandamus  to  place  name  of  can- 

didate on  ballot 8135 

84.  committee  can  not  raise  the  question  as  to  eligibility  of  candidate. 2135 
♦S5.  courts  can  not  enjoin  the  holding  of  a  primary  election  to  nom- 
inate State  officers. .  3141 

3rt.  calling  a  primary  election  is  within  the  control  of  party  author- 
ities  2141 

87    election  of  police  judge  declarcHl  void  on  account  of  fraud 1759 

KLKCTRIcrrY— 

hipfh  degree  of  care  required  of  persons  furnishing  electricity  to  pro- 
tect others  from  injury 1448 

ESTOPPEL— Sw  Corporations,  14;  Dower,  3;  Decedents'  Estates,  11; 
Husband  and  Wife,  7,  14;  Insurance,  30;  Liens,  10;  Married  Women; 
Municipal  Government,  17;  Nottiries,  3:  Partnership,  8,  9;  Street  Im- 
provements, 28;  Sureties,  6;  Taxation,  2 — 

1.  appellee  estopped  from  withdrawing  donation  of  land  for  railroad 

after  standing  by  and  permitting  preparation  and  expenditure  of 
jnoney  on  same 1 762 

2.  af t4^r  appeal  prosecuted  to  Court  of  A  ppeals  from   judgment  for 

rents,  claim  for  years  prior  to  that  suit  properly  rejected 1918 

3.  failure  of  creditor,  with  knowledge  of  Imnkrupt  procwHiing  against 

his  debtor,  to  present  his  claim  l)ar8  him  fn)m  issuing  execution 

on  same 2459 

ERRATIM— 

After  the  form  containing  Shannon  v.  Padgett,  page  1281,  had  been 

printed  the  opiniim  was  changed  by  substituting  the  word  *'Bat- 

isfactitm"  for  "judgment"  in  the  third  line. 
EVIDEXCE-See  Agents,  :>,  3;  Bills  and  Not<»s,  5,  16;  Boundary,  7; 
Comniou  Carrier,  3,  4,  9,  18;  Continuance,  11;  Contracts,  30;  Convev- 
anws.  11;  Criminal  Law,  5,  6,  7,  15,  21,  :2«,  32.  33,  34.  39,  40,  45,  46,  47, 
4S.  49,  m,  57,  58,  «0,  61,  &2,  64,  65,  67,  71,  72,  73.  74;  Damages,  38;  Dece- 
dents' Kstati^s,  3;  Elections,  8,  9.  10,  13,  15,  10,  17,  IS,  19,  JfO;  P'orcible 
Kntrv,  2;  Fraud,  8,  9,  10;  Fraud,  Statute  of,  2,  3;  Huslwnd  and  Wife, 
S;  Insurance,  9,  2H,  27,  28,  2^,  30,  31,  32,  33,  84,  3fi,  36,  37,  38,  39,  50,  57, 
58:  Landlord  and  Tenant,  7,  8:  Limitation,  .Statutes  of,  2;  Malicious 
Prosecution,  7,  8,  9,  10,  11;  Masu*r  and  Servant.  12,  18;  Municipal 
Taxation,  2,  3;  Negligence,  1.  2,  H;  Passway,  8;  I^ilroads,  6.  4.  13.  14, 
18,  19.  VM);  Title,  10,  11,  14;  Warranty,  2,  3,  4:  Wills,  16,  17,  18,  24- 

1.  statenu-nts  of  accused  made  hefore  the  killing,  that  he  intended  to 

kill  some  one,  was  coni]>etent       . 1 144 

2.  competent  evidence  to  contradict  the  accused 1 144 

.*i.  evidence  of  flight  -of  the  accused  is  comwtent 1 :44 

4.  character  of  accused  who  testifies  for  himself  may  l)e  impeached 

the  same  as  any  other  witness.  1144 

6.  rule  as  to  aduiisslon  of  evidence  where  witness  violates  inile  as  to 
separation  of  witnesses  ...  ... 1 171 

6.  error  to  read  fn)m  private  catalogue  the  history  of  the  sire  of  a 

hor.i^e  injured 3273 

7.  wituess  might  state  the  history  of  the  sire  from  personal  knowl- 

edge, but  he  could  not  read  to  the  jury  a  newspaper  article  or 
ot her  publication  reciting  the  facts 1278 

8.  valuation  of  horses  in  printed  bill  of  lading  does  not  limit  recov- 

ery for  their  injury 1278 

9.  olhcial  stenographer's  report  of  evidence  of  deceased  witness  given 

on  former  trial  proiierly  admitted  as  evidence 1817 
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10.  parol  evidence  incompetent  to  prove  that  a  written  agreement  for 

transfer  of  notes  and  accounts  as  a  security  was  an  absolute 
transfer  where  no  fraud  or  mistake  is  charged    .* . .  1323 

11.  simultaneous  contract  was  without  consideration  and  void 18S8 

12.  proper  instruction  as  to  claim  of  attorney  for  reasonable  compensa- 

tion   •  '■  •     ■  •  •    •    1323 

18.  agreement  signed  by  contestant  of  will  to  set  aside  the  will  and       , 

aistribute  property  competent  to  show  bias 1326 

14.  incompetent  evidence  as  to  value  of  time  lost  by  physician  by  rea- 
son of  injuries  received ...  1403 

16.  details  of  previous  fight  betwt^n  third  {larties  not  prejudicial  to 
accused  wno  was  not  connected  with  it 1409 

16.  wife  competent  witness  to  prove  dying  decU^ration  of  husband  —  1440 

17.  evidence  in  mitigation  of  damages  In  action  of  assault  and  battery 

although  no  plea  of  self-defense  filed 1514 

18.  witness  against  accused  testifying  as  to  facts  occurring  at  the  kill- 

ing properly  contradicted  by  her  statements  that   she  was  not 
present 16-Jl 

19.  in  action  for  injuries  resulting  in  death,  caused  by  train  at  n  cross- 

ing, error  to  admit  evidence  as  to  general  reputation  of  decreased 
for  sobriety 1687 

20.  negligence  of  employes  of  railroad  company  at  one  time  is  not  evi- 

dence to  prove  that  they  were  negligent  at  the  time  of  the  injui'y.1687 
91.  declaration   of  brother  of   injured  lM)y  in   his  presence  jus  to  his 

negligence,  and  not  deniFd,  competent  evidence 17i'6 

22.  rule  as' to  admission  of  stiitenients  of  others  as  to  conduct  of  party 

in  his  presence  and  not  denied 3796 

23.  testimony  of  president  and  stockholders  of  a  bank  as  to  statements 

made  by  a  deceased  debtor  in  comix*  tent 1800 

24.  experts  competent  to  testify  as  to  comparison  of  handwriting  of 

decedent    .  1800 

25.  statement  of  employe  of  train  made  some  time  after  the  injui-y  in- 

competent, not  being  part  of  the  ivs  gestte ]  808 

26.  incompetent  evidence  as  to  previous  dilticulty  l)etween  two  sons 

of  accused  and  the  deceased 1811 

27.  evidence  In  rebuttal  to  prove  atlmisslon  of  accused  as  to  number 

of  shots  fired  ])y  him  incompetent  1811 

28.  competency  of  parol  evidence  to  explain  meaning  of  wills 1J)65 

£9.  evidence  in  contradiction  of  witness  who  falls  to  sustain  ground 

of  attachment  incompetent 2048 

30.  practical  demonstration  l)y  expert  witness  as  to  manner  of  filling 

and  lighting  lamps  pro]>erly  n»f used 2095 

31.  such  demonstrallons  are  within  the  sound  discretion  of  the  lower 

ceiirt    2(W5 

3'.  evidence  sufllcient  to  Riistain  c<)nviction  of  defendant  for  commit- 
ting nuisjince  by  polluting  stream  with  offal  from  cattle  pens. .  .  .2154 

33.  dying  declaration  written  out,  approved  and  signed  pi-operly  ad- 

mit t**d  in  evidence  *    .     2173 

34.  court  ern^d  in  ri'f using  to  grant  continuance  on  account  of  abs<*nce 

of  eyewitness  to  the  killing , ...2173 

CJT).  error  to  refuse  to  admit  the  aftidavit  as  the  evidence  of  the  abstMit 

witness 2173 

S(J.  on  question  whether  money  pjiid  by  testator   to  his  daughter  was 
an  adenijjtion  of  a  legacy  the  executor  and  his  surety  are  comjx>- 

tent  witnesses.    .  22S3 

37.  all  devisees  are  competent  to  prove  declarations  of  testator 2.263 

4W.  in  action  for  damages  for  malicious  shooting  and  wounding  evi- 
dence of  previous  threats  and  hostile  demonstrations  by  plaintiff 

admissible 2415 

3i).  improper  instruction  limiting  right  to  shoot  where  there  was  no 

other  s:ife  metins  of  escape 2415 

40.  expt^rt  evidence  incompetent  to  decide  disputed  que.stlons  of  fact.. 2465 

41.  on  trial  for  murder  evidence  that  a  sister  of  deceaswl  and  the  ac- 

cu.sed  had  l>een  living  In  lmproY)er  relations  was  c(mipetent  ..... .2493 

42.  when^  the  proof  shows  the  accused  to  have  l)een  the  aggressor  evi- 

dence of  previous  threats  by  the  deceased  were  incompetent 2494 

43.  in  such  case  evidence  that  deceased  was  a  violent  and  dangerous 

man  was  incomi)etent , 2494 

44.  in  such  case  evidence  that  deceased  usually  carried  deadly  weapons 

was  incompetent '. 2494 


16  INDEX. 

EVIDENCE— Continual.  Page. 

45.  on  trial  for  murder,  after  burglarious  entry  into  house,  proof  of 

other  burglaries  committed  in  same  neighborhood  competent.  2611,  3624 

46.  such  evidence  tends  to  show  motive  and  to  identify  accused.  .2611,  2534 

47.  confession  of  accused  sufficiently  corroborated 2511,  2624 

EXCEPTIONS,  BILL  OF— See  Appeals,  19,  30,  2ft— 

bill  of  exceptions  not  signed  by  the  judge  not  considered  as  a  part  of 

the  record 197S 

EXECUTIONS-See  Estoppel,  3;  Homestead,  18;  Husband  and  Wife,  12, 
13;  Liens,  2.  8;  Surety,  I— 

1.  reversal  of  judgment  under  which  real  estate  was  sold  entitled  the 

judgment  debtor  to  n  return  of  the  proiwrty 1507 

2.  purchnser  chargeable  \<  ith  rents  collectible  during  time  he  had 

possession.  l)Ut  entitled  to  return  of  money  paid  with  inttirest; 
aLso  for  repairs,  taxes,  etc. ,  paid  during  the  time 1507 

3.  no  objtHition  that  ixtrt  of  purchase  monty  were  fees  due  as  attor- 

ney      . .  1507 

4.  an  execution  can  not  Ije  levied  on  land  purchased  by  delx)r  at  judi- 

cial sale  which  has  not  b^^n  conveyed  to  him 1521 

5.  debtor  has  only  an  equitable  title  which  can  be  subjecti'd  to  a  debt 

only  by  equit«])le  action 1521 

6.  only  lands  to  which  debtor  has  the  legal  title  can  Ije  subjected 

under  an  t*xeciition  . 1521 

7.  ugntnicnt  on  jmrt  of  purchaser  of  land  sold  under  execution  made 

after  expiration  of  right  to  redf»em   is  without  consideration  and 

unenf(>rcil)le 194(f 

FACTS— 

1.  rule  af  to  finding  of  facts  hy  a  chanct^llor  in  equitable  action.  1824 

2.  finding  of  facts  l)y  court  in  couimon   law  action  not  disturbed 

unless  flagrantlv  against  evidence  221)6,  23H2 

FALSE  IMPRISONMENT— 

1.  fiscal  court  at  a  niei  ting  called  by  a  majority  of  the  justices  of  the 

I)t'ace  has  no  authority  to  ordt^r  arri'st  of  a  memi)er  of  said  court 
when  county  judge  refuses  to  act 1832 

2.  all  the  justices  acting  as  t)\v  c(/iiri  are  liable  in  damages  for  issu- 

ing such  void  order  cf  arrest I8o2 

8.  such  wrir  does  not  pr(-rict  thi'  deputy  sheriff  servinu  same 18S2 

4.   th<«  sheritT  is  also  liable  f<»r  such  illegal  acts  of  his  deputy      .  1832 

6.  a  writ  issued  by  n  court  without  jurisdiction  aflords  no  protection 

to  an  officer    *. . .  ...  1882 

(\  olficei"  is   bound   to  know  the  jurisdiction   of    the   court  issuing 

writs  which  art-  i)laced  in  his  hands 1832 

FISCAL  COUKTS— Stv  False  Impriscnuinnt,  1,  2,  3— 

1.  sale  ol  land  by  agent  of  fiscal  court  was  a  valid  contract  and  en- 

tit  hd  the  vendee  to  a  conveyance 14(K> 

2.  rat  illcc'ition  nt  acts  of  ag«'nt     14i!f» 

3.  r(  srile  of  smne  land  undi  r  order  of  fiscal  court  was  void 14Urt 

4.  afr<  r  pn'siMitatiou  of  claim  to  fiscjil  court  of  health  officer  for  s«»r- 

vices  in  smallix^x  t'pidiinic,  action  may  lie  institut-ed  against 
ccuniy  in  circuit  court Iii80 

5.  such  claim  is  limited  to  anmunt  presented  to  fiscal  court U)80 

(i.  ajjpcal  from  the  liscal  court  not  I  lie  onlv  ivmedy 1980 

FOK(MHLE  IJETAIN'EH— 

if  oflicer  fails  to  executt^  first  writ  of  restitution  of  proi^erty  ordered 
in  forcil)le  I'utry  pjocending,  a  second  writ  may  be  pn^perly 
given  him..     . .  * '  2S40 

FORCIBLE  ENTRY— S(e  Landlord  and  Tenant,  5— 

1.  a  person  who  enters-   into  p(-ssessi<;n  of  a  part  of  a  large  tract  of 

land  with  the  intention  nf  taking  jxissession  of  the  whole  may 
maintain  actiisn  of  forcil:le  entry  against  a  ix^rson  int-i'rfering 
with  that  p(;ss{'.>'Sinn  2176 

2.  in  this  action  title  ])aiKTs  are  competent  evidence  only  to  prove 

e.\t(  lit  of  ]K)ssehsion ,.  2175 

FRANCHISES— See  Municipal  Taxation,   20,   23,   24^    25,   26,  27;  Taxa- 
tion, 1. 
FRAUD— St'e  Convevancrs,    7;  Divorce,  2;    Municipal   Government,  32; 
Pleading,  31:  Title,  8,  y,— 

1.  subscription  of  stock  in  a  title  company  and  notA»s  given  therefor 

cancelled  on  «iround  of  fraud  practiced  on  the  subscriber 1111 

2.  notes  given  therefor  not  phiced  on   the  footing  of  foreign  bills  of 

exchange 1111 
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FRAUD— Continued.                                                                                      Page. 
8.  subscriber  not  estopped  by  his  conduct  from  obtaining  a  rescission.  1111 
4.  fraud  practiced  by  assignee  for  benefit  of  creditors  to  obtain  re- 
lease of  mortgage  indemnifying  a  surety 1998 

4.  transfer  of  note  by  assignee  did  not  vest  the  transferee  with  it  free 
of  the  mortgage _. . .    1892 

6.  no  action  can  be  maintained  by  the  transferee  on  the  note  1898 

7.  fraudulent  transfer  of  trust  property  by  assignee  for  benefit  of 

creditors 1898 

8.  action  for  fraud  in  sale  of  bank  stock  not  sustained  by  evidence. .  .1990 

9.  representations  as  to  ynlue  of  bank  stock  not  actionable  fraud 1990 

10.  such  representations  made  after  consummation  of  trade  not  com- 

petent evidence 1990 

11.  conveyance  of  land  from  father  to  son  properly  cancelled  as  exe- 

cuted through  fraud  or  mistake 8198 

19.  deed  from  wife  to  husband  set  aside  on  account  of  fraud  and  un- 
due influence 8848 

18.  conveyance  of  land,  store  and  stock  of  goods  not  induced  by  fraud.  8888 
14.  conveyance  of  property  by  an  infirm  old  woman  through  fraud 

and  undue  influence  properly  set  aside 8688 

FRAUDS,  STATUTE  OF— 

1.  parol  sale  of  land  can  not  defeat  execution  sale 1884 

8.  a  description  of  land  as  one-third  of  all  the  real  and  pei'sonal  es- 
tate is  sufficient  to  be  enforced 1042 

8.  parol  testimony  allowed  to  designate  the  particular  property  de- 
scribed and  identified  by  the  writing 1648 

4.  damages  for  breach  of  verbal  contract  to  purchase  plaintiff's  oyster 
store  and  give  him  employment  allowed,  although  verbal  agree- 
ment was  not  to  be  performed  within  one  year 3024 

6.  statute  of  frauds  not  intended  to  enable  a  party  to  practice  a  fraud 
on  another 8094 

6.  the  law  implies  an  agreement  to  pay  to  plaintiff  the  value  of  his 

stock  of  goods  and  the  loss  of  the  good  will  of  the  business 8094 

7.  statute  of  frauds  relied  on  to  recover  land  waived  by  tender  of  deed.  8040 

8.  specific  performance  of  contract  to  convey  land  to  railroad  com- 

j)anv  for  depot  purposes  enforced 8040 

FRAUDULP^NT  COXVEYANCKS— See  Husband  and  Wife,   84;   Lun- 
itation,  Statute  of,  1,  2— 
1.  a  convtyance  of  property  to  defeat  payment  of  a  legacy  fraudulent 

and  void 1876 

8.  conveyance  of  property  by  wife  to  trustee  for  her  husband  set  aside 
because  made  under  influence  of  her  husband 1348 

3.  bui-den  is  upon  grantee  to  show  that  the  wife  understood  the  na- 

ture of  the  transiiction 1844 

4.  in  particular  case  transiiction  shows  scheme  to  diKieive 1844 

6.  sale  of  storehouse  and  goods,  where  purchaser  pays  valuable  ct)n- 

sideratlon  without  notice  of  fraudulent  intent  of  vendor,  can  not 
be  set  aside ...  1889 

6.  transfer  of  lien  note  for  I6<  0  to  a  partner  fraudulent  as  to  creditors 

of  firm  because  paid  out  of  means  of  partner 1889 

7.  partner  subrogated  to  lien  of  original  holder 1889 

8.  sale  and  conveyance  of  land  by  father  to  son  fraudulent  as  to  cred- 

itors of  father ...  1418 

9.  conveyance  of  land  by  a  debtor  to  his  brother  not  fraudulent  in 

particular  case ...  1551 

10.  money  advanced  by  brother  without  notice  of  any  fraudulent  in- 

tent of  debtor  creat^ni  a  mortgage  on  land 1551 

11.  an  attacking  creditor  is  entitled  to  a  second  lien  on  said  land  .  . :.  1561 

12.  a  person   having  a  claim  for  damages  or  assault  and  biittery  con- 

st itut-ed  him  a  creditor 1551 

13.  conveyance  of  land  by  father  to  son  fraudulent 1565 

14.  conveyance  of  property  by  a  father  to  his  son  not  fraudulent  in 

particular  case 1824 

15.  in  action  to  r^^cover  judgment  on  a  debt  wife  of  debtor  and  a  third 

person  may  be  joined  as  defendants  for  purpose  of  setting  aside 
fraudulent  conveyance  to  wife  ... .  I960 

16.  return   of   no   property   found   unnecessary   before   institution   of 

acti(m  to  set  aside  such  conveyance    I960 

17.  conveyance  in  particular  case  properly  set  aside 1960 

vol.  24—2 
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18.  suit  allowed  to  set  aside  conveyance  for  fraud  alleged  to  have  been 

committed  more  than  five  years 2011 

19.  record  of  deed  not  constructive  notice  to  creditors 2011 

20.  deed  of  property  to  an  old  woman  procured  by  fraud  of    her 

brother-in-law  corrected 9013 

21.  holder  of  second  mortgage  who  releases  same  to  enable  her  son  to 

borrow  money  on   first  mortgage  can   not  enforce  against  pur- 
chaser agreement  of  son  to  execute  to  her  a  second  mortgage 8100 

22.  after  several  years  proceedings  in  court  concerning  conveyances . 

presumed  to  be  regular  and  free  from  fraud 3166 

23.  conveyance  of  land   in   compliance  with    previous  contract  not 

fraudulent  as  to  creditors 3469 

GAMING— See  Parties  to  Actions,  4— 

1.  one   jointly  interesttni  in  setting  up  a  gaming  place  can  not  re- 

cover agfiinst  his  partner's  money  lost  at  play  on  the  ground  that 
he  WHS  invited  or  persuaded  to  pfay .1680 

2.  a  cri^diU)r  of  his  can  not  sue  under  the  statute  and  occupy  a  letter 

position . .    16S0 

8.  a  wife  as  a  credit(}r  can  not  maintain  such  action 1680 

GIFT— 

note  held  by  obligee  at  time  of  his  death  not  valid  as  a  gift  to  maker 

a.s  there  was  no  delivery  to  donee 1474 

GUARANTY— 

guarantor  of  liability  having  waived  notice  of  its  acceptance,  can  not 

escape  liability  on  want  of  notice . .   2003 

GUARDIAN  AD  LITEM— See  Infants,  6— 

allowance  fur  services  of  guardian  ad  litem  should  be  made  in  lower 

court 1753 

GUARDIAN  AND  WARD— 

1.  jnorlgage  to  indemnify  surety  of  guardian  enforced  as  a  prior  lien 

on  land 1389 

2.  surety  on  guardian's  Iwnd  can  be  relea.sed  only  in  the  manner 

provided  by  statute 1389 

3.  unless  proper  method  of   release  of  surety  adopted,  new  bond  of 

guardian  regarded  as  cumulative  security 1889 

4.  giiardiun  nut  i3tTiiiitt<xl  to  charge  her  wards  with  note  for  supplies 

furnished  entire  family  in  particular  ctise  .    . .    17:^-9 

fi.  rent  of  wards'  land  equals  supplies  furnished  them 1729 

6.  proper   procedure  for  appointment  of  guardian   for  infant  over 

foiirtt^en  years  of  age 1963 

7.  liability  of  guardian  for  interest 2220 

8.  duty  of  father  to  support  his  children 2220 

9.  wh(fn  a  father  as  guardian  may  permit  his  ward  to  expend  beyond 

the  income  of  his  estate 2220 

10.  when  a  father  not  permitted  to  charge  his  child's  estate  for  board.2220 

11.  when  guardian  should  be  charged  reasonable  rent  for  occupancy 

of  infant's  house 2220 

12.  partieiilar  I'laiin  by  father  of  infants  where  he  was  their  guardian 

for  their  board  disallowed . .  3801 

13.  income  from  properly  of  wards  pro pt^rly  charged  with  cost  of  their 

education,  clothini;:  and  medical  bills 2801 

14.  duty  of  father  to  provide  fur  his  infant  children     3801 

15.  Logan  County  Court  had  jurisdiction  to  appoint  a  guardian  of  a 

waif  who  was  injured  on  a  railroad  track    2409 

HKIRS— See  Taxation,  2h. 

HOMKlr^TKAD— See  Husl)and  and  Wife,  1,  92,  24;  Pleading,  17;  Sheriffs, 
o 

1.  mortgage*  of  wife  prc'sumed  that  she  only  released  her  dower  inter- 

est and  not  honiesiead  1289 

2.  wife  by  failui-e  to  renounce  will  can  not  claim  homestead 1289 

3.  her  failure  to  renounce  will  can  not  affect  rights  of  unmarried  in- 

fant children  to  homestejid 1289 

4.  homestead  not  improved  by  means  of  husband  beyond  value  of 

ILOOU 1534 

6.  a  p.MupxT  lunatic  who  was  sent  to  asylum  from  Jefferson  county 
and  who  had  a  family  was  entitled  to  a  homestead 1614 

6,  s'vid  hoTTicstead  not  subject  after  his  death  to  claim  for  his  support 

in  the  asylum ....  1614 

7.  such  claim  is  not  a  debt 1614 
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8.  where  land  allottiBd  to  widow  and  children  of  decedent  as  a  home- 

stead is  worth  only  $600,  they  are  entitled  to  9400  additional  out 
of  the  other  land 1709 

9.  how  said  sum  should  be  invested 1708 

10.  where  the  owner  of  a  homestead  is  confined  in  a  lunatic  asylum 

his  wife  may  claim  the  homestead  and  exemptions  for  him 1787 

11.  a  wife  mav  claim  homestead  in  her  land  for  benefit  of  her  husband 

and  family 1940 

Id.  duty  of  husband  to  provide  homeste£id,  but  if  he  fails  the  wife 

may  claim  homestead  in  her  land 1940 

13.  temporary  abandonment  of  homestead  by  wife  does  not  prevent 

her  from  claiming  same 1940 

14.  damages  recoverable  for  unlawful  deprivation  of  homestead 2807 

16.  claim   for  money   used   in   purchase  of    homestead  will   prevail 

against  claim  for  homestead 2878 

16.  said  claim  was  a  pre-existing  debt 2878 

17.  in  particular  case  owner  of  homestead  had  not  abandoned  same.  ..2508 

18.  motion  is  proper  remedy  to  set  aside  execution  sale  of  homestead.  .2508 
HU8BAND    AND    WIFE— See   Decedents'   Estates,   9,    10;    Fraud,    12; 

Gaming,  3;  Homestead.  3,  8,  9,  10;  Insurance,  34;  Limitation,  Statute 
of,  1,  2,  84;  Parties  to  Actions,  2;  Title— 

1.  a  wife  being  a  contestant  of  a  will  and  having  testified,  her  hus- 

l)and  could  not  testify  although  he  was  an  attending  physician 
oftestatrr 1828 

2.  wife  competent  to  prove  dying  declaration  of  husband 1440 

3.  where  name  of  wife  does  not  appear  in  a  mortgage  as  one  of  grant- 

ors with  her  husband  there  has  l^een  no  relinquishment  of  home- 
stead in  the  land 168i 

4.  a  compromise  of  a  divorce  suit  is  a  sufficient  consideration  for  a 

settlement  of  property  on  the  children 1641 

5.  lot.*'  of  land  purchased  by  husband  with  separate  funds  of  the  wife 

and  conveyed  to  her  not  subject  to  execution  for  husband's  debts.  1682 

6.  husband  had  not  converted  choses  in  action  of  wife  to  his  use. . .  1682 

7.  wife  of  debtor  had  not  misled  purchasers  as  to  ownership  of  prop- 

erty    1682 

8.  record  of  deed  was  notice  to  them  of  her  ownership 1682 

9.  creditors  of  husband  not  permitted  to  subject  property  of  wife  to 

sjitisfaction  of  his  debts  in  particular  case  1871 

10.  proof  shows  that  all  the  property  in  question  belongs  to  wife 1871 

U.  judgment  by  default  on  note  e.Yecuted  by  husband  and  wife  since 

18V<4  is  binding  on  the  wife 1940 

12.  execution  on  sam©  ])roperly  levied  on  her  land    1940 

13.  sale  under  said  execution  vested  purchaser  with  title 1940 

14.  wife  having  failed  to  set  up  defense  in  former  action  that  she  was 

only  surety,  estopped  to  urge  such  defense  afterwards 1940 

15.  a  married  woman  being  a  member  of  a  partnership,  has  authority 

to   purchase  real  property  although   her  hu.sbaud   may  object  to 
same .     1947 

16.  addition   by  husband  to  trust  funds  of  his  wife  for  purchase  of 

land,  in  which  she  has  life  estate  and  his  daughter  the  remain- 
der, gave  him  no  lien  on  the  land  for  return  of  his  money 1947 

17.  presumed  thrit  this  was  a  gift  to  his  wife  and  child  2016 

18.  no  trust  resulted  in  his  favor 2016 

19.  wife  had  no  power  to  make   enforcible  agreement   for  return  of 

the  money 2016 

20.  donation  of  money  to  wife  l)ecomes  her  separate  estate  under  the 

statute 2100 

21.  act  of  March  15,  1894,  did  not  change  the  statute  of  limitation  as 

to  rights  of  marric^i  woman  to  recover  her  land 2487 

23.  husband  may  claim  a  homest*»ad   in   his   right   by  curtesy  in   his 

wife's  land 2446 

23.  he  may  sell  such  right  and  creditors  can  not  complain iii446 

24.  but  the  sale  may  be  set  aside  as  a  fraud  on  creditors  as  to  excess 

over  Jl, 000 2446 

IMRPOVEMEXTS— 

1.  where  purchaser  of  lot  at  judicial   sale  under  mistake  as  t-o  title 

makes  improvements,  no  damages  recoverable  of  him  for  remov- 
ing same 2090 

2.  purcha.'^er  not  entitled  to  receiver  compen.sation  for  improvements 

under  occupying  claimant's  statute 2090 
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INDICTMENT— See  Conveyances,  8;  Criminal  Law,  62.  68—  Pag«. 

1.  iusuffioient  indictment  for  obtaining  monev  under  false  pretenses.  1161 

2.  filing  away  indictment  against  objection  or  accused  is  pre  judicial.  14S&- 
8.  objection  to  indictment  lor  murder  because  it  does  not  charge 

that  offense  was  committed  feloniously  waived  because  not  made 
on  trial 1441 

4.  insufBcient  indictment  for  violation  of  "long  and  short>  haul" 
statute 188^ 

6.  insufficient  indictment  against  a  railroad  company  for  discrimina- 
tion in  freight  rates 1886,1887 

6.  sufficiency  or  indictment  for  violation  of  local  option  law 214* 

7.  sufficient  indictment  for  violation  of  local  option  law 2257 

8.  defective  indictment  for  fraudulently  disposing  of  property  of 

another 2352 

INFANTS— See  Joint  Tenants.  4,  5,  6— 

1.  answer  by  guardian  cured  defective  service  of  process  on  infant 

and  perfected  title  to  infant's  land ...  188!> 

2.  guardian  properly  bid  at  sale  of  infants'  property  by   permission 

of  court . 142a 

8.  infants  were  properly  plaintiffs  in  action  represented  by  their 
guardian  142^ 

4.  recovery  of  damages  by  infant  for  loss  of  time  before  he  arrives  at 

twenty-one  years  of  age  not  erroneous  where  his  mother  consents 
to  the  recovery —  1S22 

5.  judgment  against  nonresident  Infants,  where  only  attorney  ap- 

pointed to  correspond  with  them,  is  not  void. .    . .  . .  193S 

6.  failure  to  appoint  guardian  ad  litem  in  such  case  did  not  render 

judgment  void —  — 1928 

7.  pai*titlon  of  land  of  Infant  not  set  aside  on  charge  of  relation  and 

disqualification  of  commissioners 1961 

8.  reversible  error  in  appointment  of  guardian  ad  litem 1986 

9.  purchase  of  land  of  infant  by  statutory  guardian  improper 1966 

10.  sale  of  infant's  land  properly  set  aside  in  such  case 1986 

11.  property  of  infant  not  bound  by  defective  proceedings  to  secure 

mortgage  on  its  real  property 2141 

12.  but  propertv  of  adults  bound  by  their  mortgage 2141 

INJUNCTION— See  Contracts,  13,  27;    Damages,   31;  Elections,   35,  36; 

Parties  to  Actions,  7,  8;  Schools,  4;    Street  Improvements,    40;    Tele- 
phones, 1,  2— 

1.  no  injunction  will  be  gi*antecl  to  prevent  the  proposed  operation  of 

a  base  ball  park  n wr  a  residence 1305 

2.  base  ball  is  not  peivn  nuisance  .  1305 

8.  injunction  will  11^^  to  prevent  base  ball  playing  if  it  becomes  a 

nuisance 1805 

4.  injunction  lies  to  prevent  closing  of  an  alley  which  is  appurtenant 

to  a  dwelling  house ...  1305 

6.  an  injunction  does  not  lie  against  members  of  board  of  public 

works  before  their   induction   into   office   to   prevent  removal  of 

chief  engineer ..  1770 

6.  before  their  induction  Into  office  the  members  of  the  board  of  pub- 

lic works  were  mere  private  citizens  ..  1770 

7.  injunction  properly  granted  to  prevent  closing  an  alley 316& 

8.  owner  of  land  not  in  the  actual  possession  may  maintain  action  to 

restrain  a  trespass  or  in jiu-y  to  same  2189 

9.  operation  of  a  boom  properly  enjoined 23© 

10.  joint  conveyance  of  a  river  bank  for  purpose  of  tleing  logs  and 

rafts  does  not  authorize  operation  of  a  boom 23S3 

11.  sale  of  waterworks  bv  collector  for  city  taxes  enjoined 2530 

INSTRUCTIONS— See  Banks,  1;  Contracts,   3;  Criminal  Law,  8,  9,  10, 

15,  16,  22,  2ti,  27,  2J),  30,  35,  37,  88,  51,  66,  68,  76:  Damages,  11.  19,  21,  27, 
30;  Evidence,  12,  39;  Insurance,  21,  22,  46;  Malicious  Prosecution,  2, 
3,  4,  5,  6,  12;  Master  and  Servant,  14,  15,  16,  17,  18,  33;  Municipal  Gov- 
ernment, 3;  Office  and  Officer,  4;  Passway,  6;  Pleading,  8;  Railroads, 
36,  36,  44,  45,  46;  Street  Railways,  7,  11,  12;  Telegraph  Companies,  2, 
4;  Telephone  Companies,  7;  Turnpikes,  4 — 

1.  in  a  civil  case  a  party  who  offers  no  instruction  can  not  complain 

of  an  instruction  given 1160 

2.  improper  instruction   In  self-defense,  but  not  prejudicial  in  par- 

ticular case 1174 

3.  an  instruction  as  to  liability  for  negligence  of  fellow  servants  im- 

proper in  particular  case  1S8S 
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INSTRUCTIONS— Conttnued.  Page. 

4.  instruction  for  shooting  and  wounding  in  sudden  heat  and  passion 

not  erroneous , iWl 

6.  omission  of  the  word  ''previous''  before  "malice"  not  prejudicial. IdOl 

6.  in  action  for  assault  and  battery  of  officer  of  primary  election  an 

instruction  resting  the  authority  of  officer  on  the  rules  of   the 
committee  was  erroneous 1518 

7.  such  instruction  should  have  defined  the  limitation  on  the  author- 

ity of  the  officer  as  prescribed  by  statute 1618 

8.  duties  of  officers  of  primary  election  defined 1514 

9.  under  the  pleadings  and  facts  plaintiff  was  entitled  to  an  instruc- 

tion requiring  the  jury  to  give  him  reasonable  damages  for  pull- 
ing  him  off  the  steps ...  1514 

10.  plaintiff  was  entitled  to  an  instruction  authorizing  punitive  dam- 

ages   1614 

11.  proper  Instructions  where  several  are  charged  with  committing  an 

assault  and  battery 1614 

12.  measure  of  damages  for  permanent  injuries  resulting  from  railroad 

collision 1666 

38.  proper  instruction  defining  negligence,  gross  negligence  and  or- 
dinary care 1666 

14.  instruction  as  to  conspiracy  not  proper  where  accused  proven  to 

have  committed  the  murder  1621 

15.  harmless  Instruction  as  to  permanency  of  injury 1687 

16.  proper  instructions  on  voluntary  manslaughter  and  self-defense. .  .1781 

17.  use  of  word  "feloniously"  in   instruction  for  manslaughter  un- 

neces.sary 1731 

18.  use  of  word  "feloniously"  only  required  in  indictment  for  mur- 

der and  in  a  nuirder  instruction 1781 

19.  instruction  assuming  that  trunks  containing  dental  instruments 

were  bnggage  of  a  passenger  was  prv  judicial 1781 

"20.  proper  instruction  defining  a  deadly  weapon 2050 

21.  erroneous  instructions  as  to  measure  of  damages,  but  not  preju- 
dicial in  particular  case 2339 

23.  misleading  instructions  in  action  for  duniagps  from  negligence  of 

railroad  employes ...  2410 

23.  prejudicial  error  to  instruct  jury  that  it  was  duty  of  city  to  keep 

its  sidewalks  "safe"  for  pede.strians 2448 

24.  duty  of  jury  to  deh*rniine  whether  a  plow  on  a  sidewalk   leaves 

sidewalk  in  reasonably  safe  condition  for  pedestrians 2448 

25.  rule  as  to  when  peremptory  instruction  should  be  given 2465 

26.  erroneous  instructions  in  action  for  damages  not  prejudicial 2518 

INSURANXP:— See  Partner.ship,  1— 

1.  suit  to  rescind  a  contract  of  life  insurants  for  fraudulent  repre- 

sentations made   in   obtaining  same  must   Ix?  brt)ught  within  a 
reasonal)le  time     1086 

2.  delay  in  filing  suit  to  cancel  .same  until  after  the  death  of  the  in- 

sured and  until  after  payment  of  the  ix)licy  was  unrea.Honable...  1086 
8.  ixjiicy  may  l)e  cancelled  for  fraud   notwithstiinding  the   iucon- 
testible  clause  in  said  ix>licy 1080 

4.  waiver  of  prompt  payment  of  installments  of  premiums  by  act  of 

insurance  compiiny 1452 

5.  parties  have  right  to  make  any  conditions  as  to  liability  for  in 

surance  and  comptmy  may  waive  conditions  made  for  its  l)eneflt .  1469 

6.  check  for  pi*emium  not  evidence  of  payment,  but  evidence /)f  good 

faith  of  in.su red 1452 

7.  misdescription  in  xxilicy  as  to  location  of  insured  personal  prop- 

erty does  not  prevent  recovery  of  loss  where  agent  writing  policy 
had  full  knowledge  as  to  location  of  property 1461 

8.  mistake  in  policy  as  to  location  of  property  corrected 1461 

9.  iMrol  evidence  admissible  to  correct  such  mistake 1461 

10.  company  had  right  to  refuse  to  deliver  policy  of  life  insurance 

unless  the  insured  was  in  good  health 1648 

11.  injuries  from  pistol  shot  wounds  indicted  after  application  made 

constituted  suflicient  grounds  for  refusing  to  deliver  policy 1644 

19.  no  deliverv  of  policy  in  particular  case  ...  1544 

13.  agents  of  foreign  insurance  company  properly  subjected  to  penalty 

for  carrying  on  business  without  license 1590 

14.  particular  company  not  exempt  as  a  fraternal  society 1591 
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16.  failure  to  file  articles  of  incorporation   In  o£Bce  of  secretary  of 
state  was  a  failure  to  comply  with  the  law 1591 

16.  forfeiture  of  policy  for  nonpayment  of  premium  not  waived  by 

company  in  particular  case 1688 

17.  sickness  of  insured  does  not  avail  insured  as  excuse  from  paying 

premium ' . . .   1638 

18.  liability  of  insurance  company  on  certificate  of  life  insurance  not 

released  where  neither  certificate  nor  application  contains  a  con- 
dition releasinf^  company  in  case  of  suicide  or  taking  life  while 
sane  or  insane 1787 

19.  such  condition  existing  in  the  by-laws  does  notaflfect  the  liability.  1787 

20.  life  insurance  company  relieve  dfrojn  liability  where  insiured  takes 

his  own  life  while  sane 1787 

81.  proper  instruction  to  be  given  the  jury  in  such  case        1787 

83.  in  an  action  on  a  policy  of  fire  insurance  for  a  total  loss,  an  arbi- 

tration is  not  a  condition  precedent  to  an  action 1860 

88.  question  as  to  whether  a  loss  is  total  not  required  to  be  submitted 

to  appraisers    1860 

84.  proper  instruction  defining  tpjal  loss 3860 

85.  statute  fixes  the  recovery  where  the  loss  is  total 1860 

86.  letter  written  by  an  adjuster  \yhich  was  read  to  the  county  judge 

incompetent '. 1851 

87.  witnesses  properly  permitted  to  state  in  detail  what  was  neces- 

sary to  restore  the  building  and  the  percentage  of  building  de- 
stroyed  1851 

28.  but  question  of  cost  properly  excluded . . 1861 

89.  agent  of  accident  insurance  company  waived  condition  forbidding 

insurance  of  cripples  '. 1866 

80.  company  estopped  to  dqny  its  liability  after  such  waiver 1866 

81.  statement  of  agent  after  the  issual  of  the  certificate  as  to  his  knowl- 

edge of  assured  being  a  cripple  incompetent  as  against  the  com- 
panv    1865 

88.  proof  shows  that  policy  of  insurance  on  life  of  agent  was  not  de- 

livered and  was  cancelled 1867 

88.  pocket  memorandum  of  agent  not  competent  to  prove  payment  of 

premium 1867 

84.  widow  of  insured  incompetent  to  testify  as  to  communications 

between  her  and  her  h  us  t)and 1867 

85.  attorney  of  deceased  agent  incompetent  to  testify  as  to  statements 

made  by  him  as  affecting  the  company    1867 

86.  general  agent  of  company  who  Is  a  policy  holder  not  disqualified 

as  a  witness  on  account  of  interest.    1867 

87.  an  intei^ist  that  would  disqualify  a  w^itness  must   be  direct  and 

certain 1867 

88.  testimony  of  witness  that  deceased  agent  was  in  possession  of  the 

policy  and  claiming  it  was  competent 1867 

89.  but   statements  of   witness  as  to  what  other  agents  said  about 

dividing  a  policy  into  smaller  ones  is  incompetent  1867 

40.  a  policy  of  life  insurance  can  not  be  forfeited  for  nonpayment  of 

int^^rest  on  loan 1930 

41.  loss  under  policy  in  a  mutual   ]3enefit  fire  insurance  as.<:ociation 

occurring  afttn*  d(-ath  of  the  insured  not  collectible  by  the  heir.  ..1956 

42.  the  heir  did  not  become  a  member  of  the  association  1956 

43.  contract   to  Ixconie   member  of   co-operative  fire   insurance  com- 

pany not  completed 2133 

44.  company  not  liabh^  for  loss  of  property  under  such  contract  2132 

45.  where  copy  of  application  and  medical  examination  read  in  evi- 

dence not  prejuaicial  to  refuse  to  permit  doctor  to  testify  as  to 
sores  on  body  of  insured   2260 

46.  erroneous  instructions  as  to  misst^itements  as  to  age  not  preju- 

dicial  2260 

47.  policy  providing  for  extended  insurance  not  forfeited  in  i)articu- 

lar  cuse 2291 

48.  payment  of  premiums  for  following  year  not  a  consideration  pre- 

cedent to  ripht  of  assured  to  receive  dividend  already  earned... IS91 

49.  policy  not  forfeited  for  nonpayment  of  intei-est  on  loan    2291 

60.  whore  a  company  issues  a  policy  of  insurance  on  life  of  a  wife  and 

accepts  note  of  husband  foi  premium  and  executes  a  receipt  for 
the  premium,  it  can  not  escape  liability  on  the  policy 21® 
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51.  clause  in  policy  forfeiting  saine  in  case  premium  note  not  paid 

applies  alone  to  notes  executed  by  the  assured 2453 

62.  no  forfeiture  of  policy  where  comiiany  accepts  note  of  third  party 

for  preiQlum 2452 

68.  instruction  in  action  on  policy  of  life  .Insurance  properly  submit- 
ted to  jury  the  question  of  intent  with  which  assured  took  his 
life  on  issue  of  suicide 2465 

54.  Insurance  company  has  the  burden  on  such  issue 2455 

55.  court  properly  refused  to  give  a  peremptory  instruction  to  find  for 

defendant  in  particular  case 2455 

58.  opinion  of  coroner  as  to  whether  the  death  wound  of  assured  was 

self-inflicted  incompetent 2456 

57.  copy  of  coroner's  inquest  not  competent  evidence 2455 

58.  proofs  of  death  prepared  and  presented  to  the  comiiany  incompe- 

tent as  substantive  evidence —         2455 

59.  forfeiture  of  policy  of  fire  insurance  for  nonpayment  of  premium 

waived  by  conduct  of  agent 2488 

INTEREST— See  Appeals,  16;  Construction  of  Statutes,  79;  Executions, 
2 ;  Insurance,  40 ;  New  Trial,  4 ;  Wills,  1— 

1.  no  intei-est  allowed  on  claim  where  no  demand  made  of  personal 

representative  within  one  year 1289 

2.  a  contractor  is  entitled  to  interest  on  his  money  from  the  date  of 

acceptance  of  his  work  by  the  architect 1683 

JOINDER  OF  ACTIONS— See  Slander,  2— 

I>ersons  who  jointly  commit  a  tort  may  l)e  joined  as  defendants  in 

an  action  for  damages 2519 

JOINT  TENANTS— See    Limitation,  Statutes   of,  10;  Receivers,  5— 

1.  conveyance  by  a  joint  tenant  of  a  specific  portion  of  joint  lands  is 

not  void 1200 

2.  the  other  joint  tenants  could  join  in  the  conveyance  and  vest  the 

purchaser  with  title 1200 

3.  but  can  not  do  so  to  the  prejudice  of  another  purchaser  of  a  specific 

boundary 1200 

4.  in  action  against  infants  as  joint  tenants  for  partition  of  land 

judgment  against  them  without  service,  either  actual  or  con- 
structive, is  void  1481 

5.  in  a  subsequent  suit  to  quiet  title  defect  not  cured  by  answer  of 

guardian  consenting  to  allotment 1482 

6.  proof  show  ing  advantage  of  allotment  to  infants  may  be  made  in 

second  suit 1482 

JUDGMENT-See  Infants,  6,  6:  Pleading,  16,  27;  Writ  of  Prohibition,  1— 

1.  if  debt  established  judgment  requiring  defendants  who  have  exe- 

cuted refunding  bond  to  pay  into  court  sufficient  money  to  sat- 
isfy same  proper  instead  of  selling  Innd  of  party  indemnified.   . .  .1587 

2.  void  judgment  properly  vacated 1786 

3.  manner   in  which   infants  and  nonresidents  may  set  aside  judg- 

ment for  sale  of  property 1923 

4.  judgment  binding  unless  set  aside  in  the  manner  directed  by  the 

Code 1928 

5.  judgment  refusing  to  cancel  endorsement  of  satisfaction  of  judg- 

ment upheld 1984 

6.  sufficiency  of  petition  on  foreign  judgment 2004 

7.  defense  that  transcript  is  not  entire  record  not  available  in  Court 

of  Appeals  when  not  made  in  lower  court 2004 

8.  judgment  rendered  on  note  before  disposing  of  demurrer  pending 

was  premature 2268 

JUDICIAL    SALES— See  Decedents'    Estates,    1;    Fraudulent   Convey- 
ances. 22;  Infants,  1,  9,  10;  Lunatics,  3:  Parties  to  Actions,  8 — 

1.  description  of  the  land   in   the  petition   and  judgment  which  fol- 

lows the  description  in  tht*  de<'d  is  sufficient 1109 

2.  appraisement  of  land  in  action  on  a  debt  cretited   in   1873  was  not 

necHssary 1110 

3.  judicial  sJiIm  properly  sot  aside  on  account  of  insufficient  descrip- 

tion of  land   1325 

4.  lot  forty  feet  wide  presumed  to  ])e  indivisible 1829 

5.  where  sale  of  land  was  made  to  satisfy  lienholders  the  owner  can 

not  complain  that  no  claim  or  mortgage  was  filed  by  lienholderas 
court  restrved  distribution  of  fund  until  proper  pleadings  filed. .  .1883 
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6.  exception  to  sale  on  ground  that  no  mortgage  was  filed  waived  by 

failure  to  object  to  the  judgment 1882 

7.  mortgage  found  in  the  reoord  although  Dot  marked  filed  Is  sufii- 

oient 1388 

8.  not  necessary  that  order  of  sale  should  direct  the  commissioner  to 

have  land  appraised  before  sale 188S 

9.  proof  shows  sale  was  properly  made  as  joint  property  was  indi- 

visible  ....14S3 

10.  judicial  sale  not  set  aside  on  sole  ground  of  inadequacy  of  x^rlce. .  .1423 

11.  guardian  who  had  been  permitted  by  order  of  court  to  bid  at  sale 

of  infant's  property  properly  did  so 1423 

19.  appeal  from  order  confirming  judicial  sale  where  neither  the  pur- 
chaser nor  his  transferees  are  parties  properly  dismissed 1758 

13.  inadequacy  of  price  no  ground  for  setting  aside  judicial  sale 1080 

14.  sale  in  particular  case  not  set  aside  on  ground  of  unfriendliness  of 

appraiser 1920 

16.  sale  set  aside  on  ground  of  inadequacy  of  price  and  misapprehen- 
sion of  appellant's  agent 3413 

16.  second  sale  should  be  started  at  advanced  bid 2413 

17.  no  appraisement  necessary  where  sale  of  property  for  division  be- 

tween joint  owners ...  2413 

JURISDICTION— See   Appeals,  13,  16;  Attorneys,    1,   2;  Common  Car- 
riers, 15,  :6;  Fiscal  Courts,  4,  5,  6;  Guardian  and  Ward,  15;  Title,  8,  9— 
1.  an  executor  who  qualified  in  another  State  where  the  testator  died, 

and  who  brings  assets  Into  this  Stiite,  may  be  sued  here 1331 

3.  objection  to  juristliction  after  entering  demurrer  to   petition  was 
too  Ijite 1447 

3.  after  return  of  no  proi^erty  found  an  action  to  set  aside  a  deed  to 

land  as  fraudulent  properly  instituted  in  county  where  land  lie.s 
and  judginent  was  rendt  red ^ 1564 

4.  State  court  has  no  jurisdiction  to  try  a  ciise  after  filing  of  petition 

and  liond  for  roniovul  to  Federal  court  on  ground  of  diverse  citi- 
zenshi]) 2044 

5.  objection  to  jurisdic^tion  can  not  he  rais(Hl  l)y  demurrer  t<i  petition 

where  it  does  not  show  the  countr  in  whicli  a  contract  was  made  2471 
JURY— 

1.  a  plurality  of  defendants  on  a  trial  against  them  together  are  not 

entitled  to  a  sep:irat<^  panel  of  the  jury.    2530 

2.  a  y)hirality  of  i)laintififs  or  defendants  constitute  but  one  piirty  to 

a  suit     2520 

LACHKS-Soe  Municipal  Taxation,  o. 

LANDLORD  AND  Tl^'NAXT— v^ee  Master  and  Servant,  26— 

1.  where  a  leasts  was  made  for  five  years  with   the  privilege  of  five 

more  no  no  rice  was  necess»iry  t-o  continue  the  lease 1316 

2.  during  a   ten -year  lease  where  tenant  agrv^es  to   Iceep  in   rt^pjiir, 

usual  wear  and    tear  excepted,  lt.ndlortl  not  liable   to  pay  for  a 
new  roof  put  on  in  place  of  old  one,  defective  from  natural  decay.  1630 

3.  mistalve   in  drafting  lease  may  be  corrected  to   conform   to   true 

agreement  of  piirties '. 1630 

4.  t^enant  by  subletting  grazing  privilege  of  premises  does  not  forfeit 

the  lease 1989 

5.  writ  of  forcible  entry  does  not  lie  in  such  case 1989 

6.  ap'nfi  of  landlonl  to  collect  rents  not  authorized  to  make  a  lease  .  .2341 

7.  authority  to  malce  a  le^se  can  not  be  proved  by  statement  of  »igent.234l 

8.  such  statement  is  hearsay  evidence 2341 

9.  landlord  not  liable  to  tenant  for  alleged  injuries  to  his  wife  in 

execution  of  writ  of  restitution  of  property 2341 

LIBEL— See  Malicious  Prosex-ution,  J,  2. 

LIENS— See  Attachment,  1;  Husband  and  Wife,    16;   Judicial  Sales,  6; 
Personal  Representative,  12;  Sheriffs,  3— 

1.  statute  jjroviding  for  liens  on  real  estate  in  favor  of  mechanics 

and  material  men  is  constitutinmil 1216 

2.  purchaser  of  land  under  exiHiution  encuml^ered  by  a  mortgage  ob- 

tains only  a  lien  subject  to  the  mortgage  .  1303 

3.  such  purchaser  not  entitled  to  a  writ  of  possessir)n 1303 

4.  lien  of  material  man  for  heating  appjiratus  furnished  contractor 

properly  asserted  for  full   amount  against   ref-1   property  of  the 

owner 1548 

6.  amount  paid  contractor  can  not  be  credited  on  claim  of  material 
man 1648 
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6.  duty  of  owner  of  property  to  see  that  all  material  put  in  his  house 

ispaidfor 1548 

7.  true  basis  of  settlement  of  rents,  interest  and  purchase  money  be- 

tween joint  purchasers  of  property 1788 

8.  lien  on  land  to  secure  purchase-money  notes  executed  by  B.  su- 

perior to  mortgage  executed  by  B.  afterwards  for  borrowed 
money 8817 

9.  deed  of  record  Is  notice  to  person  accepting  mortgage  on  same 

land     ..     8817 

10.  a  material  man  estopped  from  enforcement  of  lien  for  material 
furnished  in  construction  of  house  where  amount  sufficient  to 
satisfy  his  lien  is  paid  to  contractor  by  consent  of  material  man.  .3887 
lilMITATION,  STATUTE  OF— See  Contracts,  7;  Corporations,  12, 18; 
Damages,  18;    Fraudulent   Conveyances,  18;    Municipal  Government, 
87,   28;    Municipal  Taxation,  12;    Personal  Representatives,   3,   4,   6; 
Process,  3;  Railroads,  8,  27;  Res  Judicata,  2,  8;  Street  Improvements,  >*»• 

8,  4,  11;  Taxation,  8,  0,  10,  11,  18— 

1.  five  years  did  not  bar  action  to  set  aside  deed  as  fraudulent  where 

creditor  had  no  actual  notice  of  fraudulent  conveyance 1664 

2.  recording  of  deed  not  conclusive  evidence  of  notice  to  creditor 1564 

8.  claim  for  rents  barred  by  statute  of  limitation 1918 

4.  possession  of  land  by  wife  for  more  than  fifteen  years  as  devisee  of 

her  husband  not  disturbed 1976 

5.  action  for  damages  for  injuries  to  stock  in  transsportation  against 

common  carrier  not  barred  until  after  five  years 2052 

6.  right  to  assess  omitted  property  is  barred  by  limitation  after  five 

years  from  time  it  .should  nave  been  assessed 2124,  2188 

7.  SHle  of  wife's  land  by  husband  and  pt^ssession  held  by  purchaser 

for  thirty  years  prevents  recovery  by  wife 2322 

8.  no  distibiiity  will  piwtnt  running  of  the  thirty-year  statute 2322 

9.  purchaser  holds  adversely  to  wife 2322 

10.  she  is  mit  joint  tenant  with  the  purchaser ...  2322 

11.  time  within  which  a  married  woman  is  barrtnl  of  her  right  to  re- 

cover her  land  sold  by  husband    . .  2427 

12.  probate  of  a  will  is  Ixirn^d  ten  years  after  death  of  t<\statnr    2486 

LUNATICS— 

1.  the  city  court  of  Louisville  has  jurisdiction  to  hold  inquests  of 

lunacy 2240 

2.  personal  service  of  pnx-ess  on  lunatic  valid  in  particular  case  .    . .  2240 

3.  pn)per  proceedings  to  authorize  judicial   stile  of  lunatic's  land  to 

pav  debts 2240 

MALICIOUS  PKOSKCUTION— See  Elections,  33;    Street  liailways,  8; 
Taxation,  3,  4— 
1.  damtiges  Recovered  of  life  insurance  company  by  agent  for  ma- 
licious prosecution  on  charge  of  embezzlement  under  improper 

instructions     ...         lo61 

8.  proper  instruction  as  to  advice  of  attorney  constituting  probal)le 
cause ...  1561 

3.  instruction  should    inform  jury   what  facts   constitute  probable 

cause  ...         1661 

4.  instruction  should  inform  juiT  what  con.stitutes  eml)ezzlement  or 

fraudulent  conversion 1561 

h.  in  such  case  malice  in  fact  must  be  shown 1661 

^.  both  malice  and  a  want  of  prolxible  cause  must  exist  to  justify  a 

recovery 1561 

7.  appellee  having  been  indicted  in  three  pjira^raphs  for  criminal 

libel  in  charging  an  insurance  company  with  fraiululent  prac- 
tices, after  acquittal,  in  suit  for  malicious  prosecution,  appellant 
on  proof  that  either  imragraph  is  good  would  show  prol^able  cause.  1902 

8.  libelous  matter  laid  befoi-e  the  grand  jury,  but  not  made  the  basis 

of  the  indictment,  incompetent 1902 

9.  proof  that  appellant's  agents  deceived  persons  into  tailing  policies 

by  assuring  them  absolutely  that  there  would  be  a  level  rate  of 
premium ,  was  competent .....  ...  1902 

10.  such  evidence  not  incompetent  as  impeaching  the  terms  of  the 

written  policy 1903 

11.  rule  forbidding  impeachment  of  written  contract  by  pan)l  evidence 

only  applies  l)et ween  the  parties  to  it 1908 

12.  court  in  its  instructions  should  have  defined  probable  cause  and 

the  offense  of  criminal  libel 1903 
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MANDAMrS— See  Appeals,  17;  Pleadio^,  26-  Page. 

1.  superintendent  of  asvlum  for  insane  may  be  compelled  bj  man- 

damus to  join  president  of  board  in  certifying  claim  for  pre- 
miums on  Insurance 17tt^ 

2.  mandamus  granted  to  compel  city  council  to  pass  ordinance  pro- 

viding for  reduction  of  boundary  of  city 1999 

MARRIED  WOMEN— See  Husband  and  Wife,  15— 

a  married  woman  estopped  from  recovery  of  money  paid  where  a  re- 
covery by  her  was  for  a  debt  which  she  in  honor  and  good  con- 
science owed    2871 

MASTER  AND  SERVANT— See  Contracts,  8;  Railroads,  5,  81— 

1.  servant  needlessly  exposing  himself  to  danger  can  not  recover  dam- 

age* from  his  master .   1088 

2.  liability  of  master  to  servant  injured  from  fall  of  an  elevator 1268 

3.  duty  of  master  to  furnish  elevator  in  reasonably  safe  condition  ..  1268 

4.  implied  duty  of  master  to  furnish  servant  a  reasonably  safe  place 

t4)  work 128ft 

6.  maflter  is  liable  for  failure  t<:)  do  so  although  he  may  entrust  this 
duty  to  others 1288 

6.  master  can  not  delegate  this  duty  to  another  and  relieve  himself 

from  responsibility 1289 

7.  duty  of  master  to  furnish  his  servant  tools  that  are  reasonably  safe.  1318 

8.  bu*  master  does  not  warrant  such  tools 1318 

9.  liability  of  master  for  surgical  attention  to  servant  injured  in  his 

employment 159^ 

10.  liability  for  Injuries  to  servant  from  defective  machinery 1627 

11.  how  such   liability  affected   by  previous  knowledge  of  defects  by 

servant  and  promise  of  master  to  repair  1697 

12.  operation  of  machine  for  several  weeks  afterwards  without  acci- 

dent Incompetent  evidence  on  question  of  negligence    1628 

13.  evidt^  nee  that  machine  was  repaired  after  the  accident  was  inoom- 

pt^tent 1628 

14.  liability  of  master  for  death  of  his  servant  caused  by  injuries  re- 

ceived while  working  in  a  mine  under  direction  of  a  boss 1708 

16.  instruction  as  to  whether  the  boss  was  superior  in  authority  to  de- 
cedent propt»rly  given .1704 

16.  proper  instruction  as  to  duty  of  master  to  furnish  safe  place  for 

his  servant  to  work 1704 

17.  duty  of  owner  of  mine  as  to  preparation  and  inspection  of  mine. .  .1704 

18.  when  servant  working  in  dangerous  place  guilty  of  contributory 

negligence 1704 

19.  liability  of  owners  of  coal  mine  for  injuries  to  assistant  to  ma- 

chinery man 1777 

20.  machinery  man  and  his  assistant  are  not  fellow  servants 1777 

21.  recovery  of  damages  may  be  had  without  proving  eross  negligence.  1777 

22.  liability  of  master  for  injury  to  girl  in  mangle  machine  in  laundry.  1900 

23.  duty  of  master  t^)  furnish  wife  machinery  for  use  of  his  servant  . .  .1900 

24.  liability  of  exprpss  company  to  employe  for  injuries  received  from 

breaking  of  njtten  plank  in  platform 191t> 

25.  degree  of  diligencee  required  of  master  in  such  case 1915 

26.  iiiHstor  can  not  escape  liability  beciiuse  he  leases  premises  inst<ead 

of  owns  them  ...         1916 

27.  liability  of  master  for  injuries  to  servant  while  lighting  lamp 2096 

28.  duty  of  master  in  furnishing  lamps  for  the  use  of  his  servant 2096 

29.  degree  of  care  to  be  exercised  by  servant  In  using  lamps 2096 

30.  when  mafttor  liable  for  malicious  acts  of  his  servant 2214 

31.  lial)iltiy  of  master  for  gross  negliu:ence  of  a  foreman  of  distillery 

in  causing  a  servant  to  be  scalded 2236 

32.  only  c<inipens.'it<)ry  damages  allowed  in  such  case    2386 

33.  lii>{  ruction  ]H'i'niitting  giving  exemplary  damages  errcmeous,  but 

not  pi'c.jud i rial 2836 

8.  servant  eiifiafjed  ns  tnipixT  in  mine  Injured  by  his  own  negligence 

not  entitled  to  recover  damages  of  master      2487 

MOKTGA(iii:.S— See  Attachment,  1:  Dower.  2,  8;  Fraudulent  Convev- 
anccs.  ic.  11,  '^1:  Hiipb-ind  and  Wife,  3;  Infants,  11,  12;  Judicial  Sales, 
6,  M,  7;   Partnership.  3:  Title,  7,  8,  U— 

1.  cxc"T)tion  t"  c')'^i-ni<v;iont'r'.«5  rep(»rt  on  claim,  secured  by  mortgage 
on  I'  'r.-on.'sl  p:-r  pMi-ty.  nn  cround  that  seal  of  corporation,  mort- 
gagor, not  atticlied  pr  >i)erly  overruled 1926 
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2.  exception  to  some  because  corporation  never  authorized  execution 

or  delivery  of  mortgage  proi)erly  overruled 192ft 

8.  such  objections  should  be  pleaded 1926 

4.  seal  of  corporation  not  necesssary  to  execution  of  chattel  mortgage 

in  this  State 1926 

5.  suflficlent  description  in  mortgage  of  cattle 2388 

MUNICIPAL     GOVERNMENT— See   Mandamus,    2;    Street   Improve- 
ments, 1— 

1.  liability  of  city  for  damages  resulting   from   permitting  olstruo- 

tlon  to  remain  In  the  street,  resulting  In  injury  to  plaintiff 108^ 

2.  verdict  for  12,500  damages  not  excessive  In  particular  case 1092 

3.  city  can  not  complain  because  a  peremptory  Instruction  was  given 

to  find  for  a  codefendant 1092 

4.  president  of  board  of  aldermen  Improperly  assumed  duties  of  mayor 

when  mayor  temiwrarlly  out  of  the  city 1469 

6.  meaning  of  statute  In  use  of  words  ** absence  of  mayor"   1469 

6.  member  of  board  of  police  and  flre  commission  Improperly  ap- 

jKjinted  by  president  of  board  uf  aldermen  and  confirmed  by  the 
board  In  particular  case 1469 

7.  no  confirmation  of  police  and  fire  commissioner  appointed   by 

'  mayor  to  fill  a  vacancy  required  by  law 1469 

8.  liability  of  city  for  death  of  citizen  by  falling  on  a  post  In  slde- 

:  walls • 1671 

9.  after  three  years  city  presumed  to  know  location  of  post 1671 

10.  having  means  of  knowledge  and  negligently  remaining  Ignorant 

Is  equivalent  to  knowledge 1672 

11.  failure  to  allege  that  city  knew  of  erection  of  posts  in  sidewalk 

cured  after  verdict 1672 

12.  failure  to  allege  that  Injured  man  did  not  know  of  obstruction 

cured  after  verdict 1673 

18.  such  objections  are  defensive  and  waived  by  not  making  them  in 

lower  court 1678 

14.  a  country  road  In  territory  annexed  to  a  city  becomes  a  sti^eet  and 

city  chargeable  with  keeping  same  free  from  obstructions  ...  1671 

15.  formal  recognition  of  It  as  a  street  by  resolution  of  the  council 

unnecessary 1671 

16.  where  property  Is  dedicated  to  a  city  for  public  purposes  to  the 

bank  of  a  river,  land  acquired  by  accretion  belongs  to  the  city. .  .1692 

17.  city  not  estopped  from  claiming  the  land  because  grantor,  his  heirs 

and  vendees  paid  taxes  on  same , 1692 

18.  city  not  entitled  to  damages  for  retention  of  land  by  appellees. . . .  1692 

19.  city  could  not  use  or  lease  Its  public  highways  for  agricultural 

purposes  — 1692 

20.  damages  are  recoverable  only  where  plaintiff  has  been  injured  by 

unlawful  act  of  defendant 1692 

21.  proving  unlawful  act  of  defendant  alone  does  not  entitle  plaintiff 

to  damages 1662 

22.  oiyiinanct*  imposing  penalty  on  owner  of  premises  where  liquor  Is 

sold  is  unccmstltutlonal 1 739 

23.  city  not  liable  to  person  ln.iured  by  coaster  on  Its  stnx^ts 1804 

24.  preventing  coasting  by  police  oftic^^rs  Is  a  public  duty  and  a  fail- 

ure to  perform  stvme  does  not  impose  a  liability  on  the  city 1604- 

25.  cong^^^gation  of  coasters  on  a  street  does  not  CDnstitute  an  obstruc- 

tion on  the  stnn't    1804 

26.  liability  of  city  foi-  causing  accumulation  of  surface  wat*»r,  thereby 

overflowing  private  pn>perty 1336 

27.  each  overflow  within  five  years  may  be  i*ecovered  for  as  a  separate 

onense ...  •....,..   looo 

28.  but  defective  sewers  causing  said  overflows  must  have  lx?en  con- 

structed within  flfte^i^n  years 1836 

29.  a  jury  can  not  apportion  daninges  in  such  cast* 1337 

30.  liability  of  city  for  injuries  sustained  by  driver  of  patrol  wagon 

from  limb  ovfrhanginp  stnet  *. 1375 

31.  duty  of  city  to  ket'p  its  stnH»t«  free  from  obstructions  ....  ...   1376 

32.  issue  of  bonds  by  city  not  invalidated  on  account  of  alleged  fraud 

in  ascertaining  census  of  city ...   1978 

33.  former  suit  to  reduce  boundary  of  city  did  nt)t  embrace  same  boun- 

dary   ' 199a 
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34.  8ub§equent  suit  for  different  boundary  not  barred  by  former  suit.  .1902 
86.  ohange  of  city  from  third  class  to  second  class  legislated  out  of 

office  prosecuting  attorney  of  city  court  and  marshal 1908 

86.  but  they  hold  their  offices  until  after  November  election,  1908 1906 

4)7.  provision  of  Constitution  prohibiting  change  of  compensation  of 
officers  during  term  considered  with  provision  authorizing  change 
of  cities  from  one  class  to  another 1996 

88.  claim  of  water  company  for  water  rent  under  contract  with  city 

not  enforced 2198 

89.  water  company  only  entitled  to  reasonable  price  for  water  fur- 

nished   2193 

40.  city  not  guilty  of  negligence  In  permitting  manhole  to  remain 

open  in  particular  case 2218 

41.  a  city  is  not  liable  in  damages  or  under  indictment  for  permit- 

ting a  nuisance  on  private  property 2286 

49.  a  oi^  is  not  liable  for  the  acts  or  omissions  of  its  officers  in  the 
enforcement  of  penal  laws 2286 

43.  proposed  annexation  of  territory  to  the  town  of  Fredonia  should 

have  been  adjudged 8831 

44.  a  city  has  the  same  duty  to  keep  in  repair  a  platform  over  a  gutter 

erected  by  a  citizen  as  if  same  was  erected  oy  the  city    2434 

45.  city  not  liable  for  personal  injury  resulting  from  a  hole  in  said 

platform  existing  for  a  short  time .' 2434 

46.  city  clerk   properly  refused  to   issue  laundry  license   l)efore   the 

llci»nse  held  by  applicant  expired 2442 

47.  clerk  hmi  no  authority  to  issue  a  license  for  $10  after  ordinance 

was  in  forct*  fixing  it  at  135 2442 

48.  liability  of  city  for  permitting  an  obstruction  on  a  sidewalk 2448 

49.  ordinanci'  provi  ling  proceedings  for  forfeiture  of  hogs  found  run- 

ning at  large  valid 2479 

MUNICIP.\L  TAXATION— 

1.  in  action  against  husband  and  wife  to  enforce  lien  for  municipal 

tuxes  against  wife's  land,  after  death   of  wife   recovery  may  be 
had  against  liusband's  life  interest  without  revivor 1357 

2.  tax  bill   made  out  and  signed   by  the  asseK,s()r  is  prima  facie  evi- 

dence that  requirements  of  the  law  have  complied  with 1858 

3.  burden  of  proof  then  shifts  to  the  defendant  1858 

4.  assessor  may  make  duplicate*  tax  bills  1358 

5.  Inek  of  diligence  fur  five  years  in  prt)st»cutiug  action  for  taxes  does 

not  bar  a  recovery — 1858 

0.  interv'st  on  unp*iid  taxes  in  the  nature  of  penalties  ai*e  not  imcon- 
stitutional ....  1858 

7.  law  regulating  taxation  in  first-class  cities  not  local  or  special  leg- 

islation          1368 

8.  sulticiencv  of  description  of  lands  in  assessment  for  numicipal  tiix- 

aticm      * 1368 

9.  that  corporation  of  connnissioners  of  sinking  fund  has  gone  out 

of  existence  no  defense  in  suit  for  taxes .*  — 1358 

10.  form  in  which  levy  mad(^  not  material     1359 

11.  failure*   to  appoint  board  of  equalization  no  defense  to  suit  for 

t'lxes 1369 

12.  action  to  recover  taxes  institued  against  a  woman  who  held  the 

lit'  estate  in  land  not  barred  against  her  heirs  when*  revivor  im- 
mediately had 1359 

13.  cause  of  action  did  not  accrue  against  them  until  after  death  of 

their  mother ...  1859 

14.  selling  certain  lots  to  witlsfy  entire  claim  for  taxes  more  beneficial 

to  owner  than  to  sell  parts'  of  each  lot 1359 

15.  sale  of  lots  for  taxation  only  an  appaivnt  though  no  real  hardship.  1869 

16.  finding  of  fact  by  chancellor  as  to  the  locatic/h  of  grain  elevator 

within  the   limits  of  the  citv  for  pur]X)ses  of  taxation   not  dis- 
tur])ed 1477 

17.  two-thirds  of  those   voting  in  favor  of   issuing  lx)nds   in  aid  of 

building  schoolhouses  in  second  class  cities  was  sufficient. 1510 

18.  a  city  of  the  second  class  has  authority  by  statute  to  pui-chase  prop- 

erty for  puriK)se  of  a  public  park  and  issue  Ixmds  therefor 1588 

19.  jmrchase  of  park  is  within  the  scope  of  powers  of  city  for  the  pub- 

lic welfare 1568 
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MUNICIPAL  TAXATION— Continued.  ■  Page. 

ilO.  acts  Buthoriitlng  assessoTB  of  flret,  second  and  thtrd  class  cltli«  to 
EiBBi:8a  franohlges  of  certain  corponLtione  not  repealed  b;  revenue 
acto(]90a 16M 

31.  rules  UK  to  Implied  repeals. 1674 

33,  Heparate  acts  should  be  construed  together  aa  a  consistent  whole  if 

possible  1674 

£B.  cit}-  of  Owenaboro  had  authority  under  general  t«venue  law  to 
levy  a  tai  on  franchise  of  wiiWr  company  for  1893  prior  U>  the 
passage  of  oily  uharter SCSO 

34.  but  111  pt<r  cent,  penalty  for  nonpnpnent  not  authorized 9e>9 

36.  only  Interest  on  suoh  Mies  recoverable — £680 

ae.  board  of  vnhiotlon  properly  assestuHl  the  value  of  property  of  cor- 

puratliin  at  Its  fair  cash  value  at  a  voluntary  sale 3680 

ET.  law  as  to  valuation  at  TH  per  cent,  of  Its  cash  value  repealed  by 

Constitution ..,.3680 

SB,  sale  of  waterworks  (or  city  taxes  by  collector  enjoined £530 

KEGLIGJCNCE— See  Common  Carriers,  6,  6,  7,  9,  17:  Uamages,  88,  80. 
Sa,  S3,  34;  Evidence,  20;  Instructions,  8,  6,  T,  S;  Master  and  Servant, 
4,  6,  10,  11,  13,  18,  14,  le,  1»,  30.  31,  24,  35,  37,  38,  39,  Bl ;  Mnniclpal 
Oovernment.  8,  0,  10,  U,  BB,  24,  36,  80,  HI,  48;  Pleading.  3;  Railroads, 
1,  a,  8,  4,  E.  tl,  18,  14.  16,  Ifl,  17,  18,  IS.  311,  33,  33.  31,  36,  88,  SO.  87,  SH, 
40,  48,  47,  48,  61,  63,  53,  54,  66.  66,  Ii7,  .^O,  fin.  n],  RS.  HH.  fl4.  «B.  fW,  07,  Tl, 
78,  73,  76,  77,  78,  7(1,  80,  81,  83.  SH,  S4,  Wj,  Mi;  Stnvl  H;iilways,  1,  S,  3, 
4,  8,  7,  12.;  Telegmph  Companies,  (i.  ';  Tiiriipik.'ii.  2.  B— 

1,  In  action  for  injuries  from  ni'i;11|.^i  iiii',  liy  whii'h   roustabont  in- 

jured on  a  steamboat,  record  ki']il  I'v  >hi!iiiinn  ol>'rk  incompetent 

to  show  that  plaintiS  was  not  FiMiuiiT  the  nmiiliiljouts IBSft 

2.  such  books  Incompetent  to  prove  a  ntgaitve 1383 

8.  child  not  guilty  or  contributory  nepllgenoe  in  particular  caSe 1380 

4.  duty  of  railroad  oonipany  to  a  track  walkttr 141S 

G.  track  walker  Is  not  chargeable  with  negligence  of  those  In  charge 

ofatrain  ..   .,,. 141S 

It.  failure  to  Inspect  is  prima  facie  evidence  of  negligence. I41S 

7.  liability  of  eltclric  light  company  for  damages  for  personal  In- 

juries resulilng  from  failure  to  properly  Insulate  wires 1448 

8.  a  samll  boy  not  guilty  of  contributory  negligence  In  such  case 1448 

0.  measure  of  damages  in  such  case ...  1413 

in.  gross  nesi'gi'uce   In  management  of  hand  car  causing  death   of 

section  hand IflfO 

II.  street  railway  not  liable  in  particular  case  for  killing  child  .  .  1038 
18.  degree  of  care  required  to  be  eaerclsed  by  street  railway  companleB 

to  prevent  In.turles 1988 

13,  no  recoTery  allowed  for  dmth  of  boy  nineteen  years  of  age  injured 

while  atb^niptlug  to  board  a  cur. 1F6T 

14.  he  contributed  to  his  Injury 1167 

16.  verdict  against   steamboat  company  for  damages  to   person  tor 

negligence  In  landing  Ougritntly  against  the  evidence.         ...    . .    8081 

16.  proper  Instruction  us  to  degree  of  care  required  of  brakeman  t4) 

avoldinjury    8169 

17.  InsutHclent  proof  of  negligence  of  railroad  company 31S9 

18.  master  not  liable  fur  Injuries  to  child  from  being  run   over  by 

driver  without  his  fault  ,, 8867 

19.  liabllicy  of  sherifi  for  taking  Insufficient  surety  on  bond  to  release 

attachment. 9898 

NKW  TKIAL- 

1.  new  trial  of  action  to  quiet  title  granted  to  defenilant  on  petition.  II48 

2.  that  a  juror  had  expressed  an  opinion  as  to  the  gultt  of  the  ac- 

cused liefore  hU  selection  not  subject  to  exception 1144 

8.  petition  tor  a  new  trial  should  be  flle<l  within  three  years ISEO 

4.  defense  that  no  interest  Is  recoverable  where  no  deitinnd  of  per- 
sonal rapresentntlve  made  within  one  year  not  available  in  peti- 
tion for  new  trial  filed  more  than  three  yenrs  after  Judgment 1880 

6.  new  trial  granted  an  nrcciunt  of  unuvoi<lal)le  abuse  of  counsel 1438 

6.  Commonwealth  has  right  to  make  a  motion  for  a  new  trial  after 

judgment  of  not  guilty  under  an  indictment ,,.1088 

T.  Judgment  does  not  become  final  until  after  motion  tor  new  trial 

—  -ruled 1B68 
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NEW  TRIAL— Continued.                                                                              Page. 
9.  pntition  for  new  trial  of  action  confirming  settlements  of  trustee 
too  indefinite  in  averments  as  to  exceptions  to  said  settlement 1894 

10.  no  reversal  can  be  had  for  overruling  motion  for  new  trial  on 

ground  of  newly-discovered  evidence 1974 

11.  tnis  court  is  less  disposed  to  reverse  lower  court  for  granting  than 

for  refusing  a  new  trial 9866 

12.  drunkenness  of  attorney  during  part  of  trial,  presented  for  the 

first  time  in  motion  for  new  trial,  not  considered  on  appeal 9611 

KOTARIKS- 

1.  a  notary  public  has  no  right  to  agree  to  ac^cept  less  fees  for  his  ser- 

vices than  allowed  by  law 1999 

2.  but  he  may  make  a  contriujt  for  a  lumping  sum  for  his  services  as 

clerk,  insluding  notarial  duties  1299 

8.  estoppel  after  remaining  in  employment  for  a  long  time  to  sue  for 
services  at  greater  price  than  received 1299 

4.  president  of  a  bank  has  no  authority  to  contract  for  fees  of  a 

notary  public 1299 

5.  such  duty  devolves  on  the  board  of  directors 1299 

NOTICE— Fraudulent  Conveyances,  18,  19;  Guarantv;  Partnership,  9. 
KUISANCE-See  Contracts,  10;  Evidence,  32;  Injunction,  1,  2,  8. 
OFFICE   AND   OFFICER— See   Construction  of  Statutes,    69,  53.   54, 

63,  67;   Damjges,  14,  15,  16;  Municipal  Government,  85,  36,  87,  41,  42,  43— 

1.  bs)ard  of  eilucation  of  8ec()nd  class  city  can  not  add  comi)en6ation 

to  treasurer  of  city  who  is  ex-oflRcio  treasurer  of  board  of  educa- 
tion during  his  term  of  office , 1478 

2.  he  holds  but  one  office 1478 

3.  his  salary  had  been  fixed  befor*^  his  election    1478 

4.  inipropfi*  instruction  on  trial  of  jailer  for  misfeasance  in  office  by 

permitting  prisoner  to  go  at  large 2180 

5.  county  judge  had  no  authority  to  permit  a  prisoner  to  co  at  large  2180 

6.  sheriff  appointed  to  fill  an  unexpirwl  term,  not  entitled  to  hold 

over  during  the  succeeding  term  where  the  election  is  held  to  be 
void 2498 

OFFSET— See  Partnership,  7. 

OVERRULED  CASES— 

1.  McGlasson  v.  McGlasson's  Ex'or,  &c.,  21  Ky.  Law  Rep.,  1843 1474 

2.  Oder  v.  Commonwealth,  88  Ky.  ,32 1742 

8.  D.  &  N.  R.  R.  Co.   V.  Commonwealth,  1   Bush,  260 2188 

4.  McAllister's  Ex'or  v.  Commonwealth,  6  Bush,  681 2188 

6.  Franklin  County  Court  v.  L.  &  >i.  R.  R.  Co.,  84  Ky.,  64 2188 

6.  Baldwin  v.  Shine,  Prtvsiding  Judpe,  &c.,  84  Ky.,  612 2188 

7.  L.  &  N.  R.  R.  Co.  V.  Commonwealth,  86  Ky.,  210 2138 

8.  Louisville  and  Jeffersonville  Ferry  Co.  v.  Commonwealth 1839.  2138 

PARENT  AND  CHILD— 

1.  chancellor  properly  gave  the  custody  of  ah  eight-year-old  girl  to 

her  father  in  particular  case 1369 

2.  Court  of  Appeals  is  indispof^ed  to  interfere  with  decision  of  the 

chancellor  concerning  custody  of  children 18&S 

PARTIES  TO  ACTIONS— Set>  Common  Carrier,  13;  Corporations,  8; 
Fraudulent  Conveyances,  15;  Gaming,  1,  2,  3;  Infants,  5,  6;  Plejiding, 
10— 

1.  an  interest  in  land  can  not  lie  subjected  to  a  debt  in  a  proceeding 

where  its  owner  was  not  required  to  make  a  defense 1900 

2.  a  wife  who  has  joined  her  husband  in  the  execution  of  a  mort|?age 

on  his  land  is  not  a  necessary  party  to  an  action  to  enforce  the 
mortgage  lien 2104 

3.  purchaser  at  a  judicial  sale  in  such  case  not  compelled  to  look  to 

tlie  application  of  the  purchase  money 9104 

4.  an  informer  can  not  recover  of  a  committee  of  a  lunatic  money 

collected  by  him  on  a  supersedeas  bond  where  notes  which  were 
foundation  of  judgment  superseded  were  executed  for  gaming 
c()nsid(H'iition 2104 

5.  such  recovery  can  be  had  ajxainst  the  winner  only 9120 

6.  stay  of  proceedings  on  judgment  sufficient  consideration  to  bind 

surety  on  supersedeas  bond 2120 

7.  i)aiticular  uixpayer  not  entitled  to  nuiint.ain  action  to  enjoin  col- 

leetioii  of  a  tax 2336 

8.  a  iiuinher  of  a  class  must  be  a  fair  representative  of  that  class  to 

be  auihorized  to  maintain  an  action  for  all 2386 
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PARTNERSHIP— See  Fraudulent  Conveyances,  6,  7;  Gaming,  1;  Hus- 
band and  Wife,  15—  Page. 
PARTNERSHIP— 

1.  faots  show  partnership  to  buy  bonds  on  speculation 1820 

2.  although  a  partner  falls  to  furnish  his  share  of  money  in  the  part- 

nership he  may  recover  his  share  of  profits 1820 

fi.  separate  mortgages  executed  by  partners  on  their  undivided  inter- 
ests are  inferior  to  a  mortgage  executed  by  them  as  partners  on 
partnership  proi)erty 1668 

A.  report  of  commissioner  settling  accounts  between  parties  and  fix- 

ing amount  of  lien  properly  approved 1699 

6.  proof  of  partnership  sufficiently  proven  in  particular  case 1829 

6.  partnership  established  although  partner  failed  to  furnish  amount 

of  money  agreed 1829 

7.  partner  when  sued  on  a  note  may  offset  profits  that  he  is  entitled 

to  on  a  settlement  of  accounts 1829 

8.  partner  not  estopped  to  assert  claim  for  profits  where  he  has  fre- 

quently demanded  settlement  of  partner 1829 

9.  assignee  of  partner  affected  by  notice  of  demand  for  settlement  . .  1829 

10.  subscribing  to  an  enterprise  to  defray  expense  and  buy  a  railroad 

by  stockholders  constituted  them  partners  and  entitled  holders  of 
nine  shares  of  stock  in  a  corporation  to  their  proportion  of  the 
benefits  from  the  purchase ., 1889 

11.  their  brother  had  no  authority  to  deprive  them  of  their  share  of 

the  profits 1889 

12.  adjustment  of  partnership  accounts  approved  1918 

13.  failure  of  proof  to  show  satisfaction  of  claim  against  partnership 

by  acceptance  of  note  of  one  partner 2049 

14.  erroneous  instruction  in  such  case  not  prejudicial ?049 

15.  book  of  expirations  of  insurance  policies  not  an  asset  of  partner- 

ship subject  to  separate  sale  2465 

16.  the  business  agency  as  a  whole  could  be  sold 2465 

PASSWAY- 

1.  passway  over  land  used  for  fifty  years  a  grant  presumed 2034 

2.  owner  of  land  prohibited  from  obstructing  such  passway  . .    2034 

8.  in  proceedings  for  condemnation  of  passway  evidence  tending  to 

show  that  proposed  passway  was  most  practicable  and  feasible 
route  was  incompetent 2898 

4.  finding  of    jury  that  no   fencing   was   necessary   not   flagrantly 

against  the  evidence    1898 

5.  instructions  not  eiToneous  because  they  failed  to  state  how  much 

land  the  passway  should  contain 8898 

6.  costs  in  circuit  court  properly  adjudged  against  appellant  where 

the  recoverv  is  less  than  in  the  county  court 2898 

PERSONAL   REPRKSENTATIVES— See   Assignment   for   Benefit   of 
Creditors,  10;  Attorneys,  12;  Wills,  10,  11— 

1.  personal   representative  on  account  of  extra  services  entitled  to 

more  than  6  per  cent,  commission  on  amount  distributed.         1281 

2.  failure  of  personal  representative  to  keep  account  of  his  acts  de- 

prives him  of  right  to  any  compensation . .  1896 

8.  personal  representative  is  liable  for  failure  to  collect  a  debt  where 

he  permits  the  statute  of  limitation  to  bar  same .  1397 

4.  personal  representative  estopped  bjr  his  negligence  from  pleading 

lapse  of  time  and  statute  of  limitation  as  defense  to  action  by 
distributee's .1397 

5.  such  estoppel  binds  his  heirs  also 1397 

6.  no   necessity   for  appointment  of    personal  representative   where 

there  is  no*  personal  property  of  decedent  or  del)ts  to  l)t>  i)aid 1614 

7.  taxes  on  land  before  they  are  due  is  not  a  debt  against  the  dece- 

dent's estate 1614 

B.  no  necessity  of  appointment  of  personal  representative  in  particu- 

lar cas9 1660 

9.  allowance  of  fees  for  attorneys  in  such  ca.se  improper 1660 

10.  general  rule  as   to  when   necessity  for  appointment  of  personal 

representatives  exists 1660 

11.  question  as  to  whieh  of  two  personal  representfitives  is  entitled  to 

extra  compensation  allowed  should  be  settl(»tl  in  lower  court  ....  1783 

12.  an  executor  holding  real  estate  for  l)enefit  of  his  children  has  no 

authority  to  borrow  money  and  create  a  lien  on  same 1945 

13.  executors  vested  with  full  authority  to  sell  and  convey  land 2116 
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PERSONAL  REPRESENTATrVES-Continued.  ] 

14.  $500  properly  allowed  an  administrator  for  extra  services , 

16.  allowance  of  $1,400  for  attorney's  fee  for  services  rendered  admin- 
istrator without  hearinfc  proof  as  to  their  value  was  erroneous. . .  2395 

16.  administrator  who  purchased  land  with  funds  belonging  to  his 

intestate  violates  his  trust 2484 

17.  heir  may  recover  land  so  purchased 2424 

18.  executor  has  the  right  to  emplov  attorney  to  represent  the  estate 

in  a  will  contest  at  expense  of  the  estate  although  devisees  em- 
ploy one  at  their  own  expense 24^9 

10.  $60t)  allowed  attorney  for  executor  is  reasonable 248^ 

20.  improper  order  to  require  solvent  executor  to  pay  into  court  money 

in  his  hands  before  finishing  administration 2499 

21.  chancellor  will  not  permit  an  executor  jwho  is  in   contempt  to 

withdraw  money  from  court 24S9 

22.  he  may  renew  his  application  after  purging  himself  of  contempt.  .2489 
PLEADING— See  Bonds,  1,2;  Common  Carriers,   6,   7;    Contracts,   28; 

Damages,  87;  Elections,  1,  2,  8,  4,  6.  ft,  11,  12,  >f9.  SO;  Homestead,  18; 
Judgment,  6;  Jurisdiction,  2,  5;  Mortgages,  1,  2,  S;  Municipal  Govern- 
ment, 11,  12,  13;  Railroads,  27,  44;  Sheriff,  6;  Slander,  2;  Street  Rail- 
ways, 8;  Taxation,  18,  14,  23,  21;  Title,  21— 

1.  claim  against  a  decedent's  estate  should  be  set  up  by  pleadings  — 1346 

2.  but  sucti  claims  will  not  be  disallowed  if  proven  with  the  com- 

missioner   1146 

3.  where  no  reply  filed  to  answer  setting  up  contributory  negligence 

a  peremptory  instruction  for  defendant  properly  given 1318 

4.  where  demurrers  presented  to  pleadings  in  consolidated  actions 

are  disposed  of  parties  can  not  complain  of  failure  to  dispose  of 

riame  objections  in  the  separate  actions ...  1359 

6.  failure  to  have  lower  court  pass  on  plea  before  trial,  which  is  in 
effect  a  special  demurrer,  will  be  considered  a  waiver  of  it 1396 

6.  special  damages  not  naturally  anticipated  from  the  injury  should 

be  pleaded  with  particularity 1406 

7.  insutTicient  petition  to  recover  damages  for  location  of  smallpox 

Ix?sthouse  in  violation  of  law  1484 

8.  insufficient  plea  of  son  assault  demesne 1614 

9.  dismissal  of  petition  asserting  claim  by  attachment  did  not  prevent 

a  defendant  asserting  lien  by  answer  and  cross  petition  from 
prosecuting  same 1665 

10.  parties  who  have  executed  refunding  bonds  to  pay  a  debt  in  liti- 

gation are  parties  to  the  action  and  entitled  to  present  defense  to 
debt  where  original  parties  fraudulently  collude  to  establish  the 
debt 1687 

11.  a  continuance  on  ground  of  surprise  should  be  granted  to  afford 

opportunity  to  make  defense 1587 

12.  amendment  of  pleading  of  plaintiff  as  to  loss  of  time  from  injury, 

also  of  defendant  as  to  improper  treatment  of  injury,  should  be 

permitted 1623 

18.  not  error  in  particular  case  to  refuse  to  permit  defendant  to  file 
during  the  trial  an  amended  answer  setting  up  fact  as  to  resi- 
dence of  deceased 1687 

14.  such  fact  could  have  been  discovered  before  trial 1687 

15.  amended  petition  set  up  separate  cause  of  action  from  petition   . .  1735 

16.  judgment  without  service  of  process  on  amended  petition  void 1735 

17.  amended  petition  to  contract  the  homestead  right  is  a  different 

Ciiufje  of  action  from  a  petition  for  division  of  land . .  1735 

18.  plea  of  non  est  factum  and  no  consideration  not  inconsistent  de- 

fenses to  a  noto 1799 

19.  objection   to  prosecution  of  claim   for    profits  by  cross  petition 

waived  by  failure  to  raise  objection  in  lower  court 1829 

to.  an  answer  which  denies  facts  alleged  in  a.group  is  defective 1832 

21.  defective  petition  in  action  to  euforee  lien  on  property  for  lumber 

furnished  in  construction  of  house. 1969 

22.  defective  allegations  of  petition  not  cured  by  filing  exhibit 1969 

2^3.  defective  petition  alleging  negligence  cured  by  answer. 2008 

24.  defective  petition  to  set  aside  fraudulent  conveyance  cured  by  an- 

swer  2012 

25.  failure  of  petition  to  allege  adverse  holding  of  pass  way  waived  by 

failure  to  demur 2036 
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96.  sufficiency  of  petition  for  mandamus  against  governing  authority 

of  a  political  party 2136 

27.  InsutTiciency  or  petition  to  authorisse  a  personal  judgment  in  itar- 

ticular  case 3182 

88.  insufficient  allegation  of  petition  as  to  heirship  of  plaintiff  and  as 

to  rights  of  alleged  ancestor  in  property 2225 

29.  a  defective  answer  alleging  that  a  payment  was  intended  as  an 

ademption  of  a  legacy  cured  by  verdict 225S 

80.  while  demurrer  to  petition  is  pending  error  to  render  judgment 

for  plaintiflf 226a 

31.  in  suit  against  surety  on  a  bond  against  fraud  and  dishonesty  of  a 

broker  amendeil  petition  charging  fraud  and  dishonesty  no  de- 
parture from  original  cause  of  action 2308 

32.  defective  allegations  of  petition  to  enjoin  collection  of  tax  for 

county  purposes 2335 

88.  sufficiency  of  petition  in  action  to  recover  possession  of  land  . .  . .  2362 
84.  defective  petition  for  specific  performance  ot  contract  in  sale  of 

land 2377 

36.  defendant  by  answering  waived  objection  to  misjoinder  of  actions  2409 

36.  an  exhibit  will  not  supply  omission  of  material  fact  in  a  pleading. 2416 

37.  sufficiency  of  petition  to  enforce  lien  for  street  improvement  . .  . .  2478 
88.  an  amended  answer  may  be  filed  any  time  without  leave  before 

reply 2488 

POSSES.^ION-See  Title,  1,  19. 
PRACTICE— See  Street  Improvements*,  3— 

1.  time  for  making  motion  to  set  aside  judgment  in  court  of  contin- 

uous session.   ..    —    1149 

2.  not  error  in  particular  case  for  court  to  urge  the  jury  to  hasten  a 

verdict 1222 

3.  tax  bills  filed  as  exhibits  in  pleadings,  but  not  marked  **flled"  by 

the  clerk,  is  part  of  the  record 1868 

4.  court  has  no  right  to  refuse  motion  of  plaintiff  to  dismiss  action 

without  prejudice 1466 

PROCESS— See  Common  Carrier,  15,  16— 

1.  an  agent  of  defendant  attending  court  as  a  witness  not  exempt 

from  service  of  piocess , 2471 

2.  filing  answer  to  merits  of  action  treated  as  appearance  on  appeal 

and  on  return  of  case  to  lower  court 2471 

8.  where  petition  flleti  in  time  failure  of  clerk  to  issue  summons 
until  after  statute  of  limitation  would  bar  same,  plaintiff  not 
prejudictKl  thereby 2488 

4.  failure  of  clerk  by  misUike  to  issue  pn)cess  in  time  in  particular 

c:ise  does  not  bar  action 2488 

5.  a  nonivHident  coming  into  the  State  for  the  purpose  of  attending 

to  litigation  not  exempt  from  service  of  proc^^'ss  in  another  action.  2538 

6.  a  nonresident  heir  properly  served  with  process  in  action  on  liabil- 

ity of  her  ancestor      2583 

PROHIBITION,  WRIT  OF— 

1.  writ  of  prohibition  will  not  be  issued  to  prevent  rendition  of  a 

personal  judgment  in  particular  ca.«»e 1642 

2.  writ  properly  denied  to  prevent  proceeding  with  suit  on  alleged 

ground  of  want  of  service  of.  process 2583 

RAILROADS— See  Conmion  Carriers,  V,  8;  Contmcts,  13,  14,  15,  16,  17, 
31,  32,  33,  34;  Criminal  Law,  f>2;  Damages,  11,  32,  33;  Evidence,  19,  20; 
Negligence,  14,  17,  18;  Taxation,  2ft— 

1.  where  yardmast<»r  guilty  of  contributory  negligence  in  coupling 

cars  resulting  in  his  death,  no  recovery  can  be  had 1083 

2.  railroad  comiMiny  not  liable  for  placing  a  torpedo  on  the  track 

under  pn>i)er  pi-eciuitions,  resulting  in  an  injury  to  a  child 1125 

3.  child  guilty  of  contributory  negligence  in  particuhir  case 1125 

4.  liability  of  railroad  company  for  injury  to  section  hand  from  splin- 

ter on  spike  maul  1100 

5.  liability  of  maKter  for  furnishing  unsafe  tools  to  his  servants 1160 

6.  liability  of  raiiroad  company  to  passenger  for  injuries  receiv(»d 

from  car  door  slamming  and  mashing  her  hand  and  wrist  ... 1170 

7.  riiilroad  liable  in  damages  for  operating  double  track  near  prop- 

erty where  municipal  authority  only  authorized  construction  of 
single  track 1233 

vol.  24—3 
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8.  five  years'  limitation  does  not  bar  such  action 1284 

ti.  measure  of  damages  in  such  case 1234 

10.  suit  by  switchman  for  injuries  from  switchinjir  cars  not  barred 

by  receipt  alle(red  to  have  been  given  for  loss  of  time  for  certain 
^  period  after  injury  and  drug  bill 1944 

11.  jury  should  have  l)een  instructed  to  consider  whether  receipt  was 

given  in  fujl  settlement  of  all  demands  or  only  for  designatc^d 

items  ... 1844 

13.  rule  as  to  tender  of  money  before  disregarding  compromise 1244 

13.  where  rejected  depositions  are  agreed  to  be  read  as  statement  of 

al)sent  witnesses  error  to  exclude  certain  ptirts  thereof  as  evidence.  1273 

14.  evidence  showing  experience  of  stockmen  who  have  valued  horses 

in  notion  for  damages  for  injuries  in  carrying  same  improperly 
excluded 1873 

15.  railroful  ompany  not  liable  for  injuries  U)  section  hand  for  break- 

ing of  lever  on  hand  car  in  particular  C4ise  1318 

16.  railroad  company  not  liable  for  death  of  trespasser  riding  tricycle 

on  its  tr.ick 1347 

17.  duty  of  raili-oiid  company  to  tresp.issers  on  its  track 1347 

18.  testimoTiy  to  show  that  superintendent  of  section   told  decefised  he 

did  not  care  if  he  us<Hi  his  tricycle  not  competent 1847 

19.  evidence  that  company  had  permitted  its  track  to  lx»  used  by  the 

public  at  the  point  where  the  injury  occurKMl  was  incompetent    .1347 

20.  no  recovery  allowi»d  for  death  of  switchnum  caused  1  y  his  contrib- 

utory negligence ...     1378 

21.  liability  of  railroad  company  for  injuries  to  passenger  at  depot 

from  lump  of  coal  thrown  from  passing  train  .  1402 

22.  liability  of  railroad  company  for  injuries  to  track  walker  by  nicks 

thrown  from  i-oadlxHl  by  jMLSsing  train  with  dnigging  rod    1415 

23.  $3,000  damages  in  such  wise  not  excessive  ...  1415 

24.  liability  to  passenger  injured  by  sudden  jerk  of  train  while  getting 

on  same 1447 

25.  verdict  for  t5(X)  damages  not  excessive 1447 

26.  failure  to  bring  action  for  personal  injuries  against  railroad  com- 

pany for  more  than  one  year  is  no  l>ar  where  delay  resulted  from 
promises  made  by  company. 1449 

27.  piea  avoiding  the  statute  of  limitation  was  valid  os  an  estoppel 

ond  was  properly  presented  in  the  reply    1449 

28.  railroad  company  not  liable  for  injuries  to  section  hands  on  hand 

car  when  not  engaged  in  their  duties 1469 

29.  peremptory  instruction  should  hove  been  given  for  defendant  in 

such  case 1469 

80.  liability  of  railroad  company  to  brakeman  for  injuries  sustained 

by  defective  coupler 1499 

81.  duty  of  railroad  company  to  provide  and  keep  machinery  and  ap- 

pliances in  ortier  for  Its  employes'  use  ...  1499 

82.  peremptory  instruction  improperly  ^iven  in  particular  ca.se 1499 

88.  liability  of  railroad  company  for  injuries  causing  death  of  fireman 

by  detached  cars  striking  engine 1638 

84.  fit  I,  (.(to  damages  not  excessive 1638 

85.  defendant  not  entitled  to  peremptory  instruction  In  particular  case.  1586 

86.  instruction  as  to  punitive  damages  properly  given  In  such  caae       1636 

37.  liability  to   party   permanently   injuretl  while    loading  stock   by 

collision  with  car  .... 1568 

38.  degree  of  care  required  of  railroad  company  in  such  case 1566 

39.  proper  measure  of  damages  in  such  case    . .    1686 

40.  it  is  necessary  that  the  railroad  commission  should  recommend  an 

indictment  of  a  railroad  company  before  an  indictment  for  a  vio- 
lation of  the  statute  known  as  the  long  and  short  haul  statute 
can  l)e  found   . .  1698 

41.  former  decision  of  Court  of  Appeals  in  case  of  I.  C.  R.  R.  Co.  v. 

rommonwealth  binding  on  Court  of  Appeals  in  case  of  long  and 
short  hauls 1694 

42.  statute  relating  to  long  and  short>  hauls  applies  to  past  acts,  and 

the  Con.stitution  on  siune  subject  relates  to  future  acts 1594 

43.  liability  of  railroad  company  for  injuries  to  passenger  jerked  from 

train  while  alighting  therefrom     1688 

44.  no  instruction  should  lie  given  authorizing  damages  for  loss  of 

time  ctiu.sed  by  injuries  wneiv  such  loss  not  pleaded 1688 
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45.  improper  InHtructlon  as  to  mtwsure  of  damages  in  such  case 1628 

46.  proper  instruction  as  to  permanent  injury  to  plaintiff,  an  old  man, 

by  reduction  of  his  power  to  earn  money  . . 1623 

47.  no  recovery  for  damage  resulting  from  improper  treatment  of  in- 

jury where  same  not  pleaded. . .  — 1628 

48.  liability  of  railroad  company  for  injuries  to  motorman  on  electric 

car  in  case  of  collision  at  a  crossing 1687 

4Q.  degree  of  care  required  of  persons  in  charge  of  train  in  approach- 
ing crossings — 1687 

60.  contention  that  permanency  of  injury  was  caused  by  plaintiff  get- 

ting out  and  walking  too  soon  not  maintaimtble  unless  pleaded ..  1687 

61.  liability  for  death  of  section  hand  killed  by  hand  car 1666 

52.  degree  of  care  required  of  railroad  company  and  persons  to  prevent 

injuries  at  crossings 1687 

68.  liability  of  a  railroad  company  for  loss  of  property  burned  by 

sparks  escaping  from  engine 1708 

64.  evidence  as  to  engines  about    the  time  of  the  injury  emitting 

sparks  and  cinders  and  causing  other  fires  was  competent    1708 

66.  no  liability  on  railroad  company  for  killing  a  trespasser  asleep  on 

the  track 1764 

66.  contributory   negligence  of  trespasser  prevents  recovery   for  his 

death 1764 

67.  duty  of  railroad  companies  to  trespassers  on  track 1764 

68.  meaning  of  ''exoneration"  of  excessive  freight  charges 1779 

69.  boy  seven  years  of  age  injured  by  climbing  on  train  denied  recov- 

ery of  damages  by  his  contributory  negligence 1796 

60.  railroad  company  not  liable  for  death  of  trespasser  on  its  track 

near  a  private  crossing  in  particular  case 1808 

61.  liability  of  railroad  company  for  injury  to  brakeman  thrown  from 

top  of  car  by  sudden  jerking  of  train 1819 

62.  company  in  such  case  guilty  of  gross  negligence 1819 

68.  liability  of  railroad  company  to  employe  of  shipper  injured  by  un- 
safe condition  of  door  in  depot 1881 

64.  duty  of  company  to  keep  depot  premises  in  reasonably  safe  con- 
dition  1828 

66.  $1,000  damages  in  such  case  not  excessive  1822 

66.  railroad  company  not  liable  for  death  caused  by  collision  of  train 

with  tricycle  on  which  deceased  was  riding 1879 

67.  duty  of  railroad  company  to  such  trespasser 1879 

68.  railroad  company  not  liable  for  removing  cattle  guards  at  private 

crossing  in  particular  case . .  1896 

69.  nor  is  it  liable  for  removing  wing  fences  between  his  property  line 

and  the  propertv  adjoining    1896 

70.  no  prescriptive  right  acquired  in  cattle  guards  or  wing  fences  by 

any  length  of  time 1896 

71.  person  injured  by  horse  becoming  frightened  and  running  away 

at  sight  of  hfind  car  at  a  crossing  which  was  operated  in  the 
proper  manner  can  not  recover  damages ...  1906 

72.  liability  for  negligence  in  causing  death  of  employe  by  running  a 

truck  over  him 1942 

78.  railroad  company  not  liable  to  passenger  for  damages  for  thumb 

mashed  by  door  causeil  by  his  fault 1978 

74.  liability  of  railroads  under  contract  to  make  up  deficiency  of  divi- 

dends due  stockholders  of  bridge  comptmy    2059 

75.  termination  of  contract  as  to  particular  railroad  company 3059 

76.  sufficiency  of  notice  to  the  public  of  obstruction  of  passway  along 

railroatl  previously  used  by  permission    2127 

77.  in  particular  case  railn)ad  company  not  liable  to  party  injured  by 

obstruction  to  passway  tilong  its  track 2127 

78.  liability  of  railroad  company  to  traveler  on  turnpike  for  injuries 

from  horse  frightened  by  train  crossing 2160 

79.  degree  of  cure  required  of  railroad  company  in  such  case 2160 

80.  traveler  j\imping  frtmi  vehicle  in  such  case  not  guilty  of  contribu- 

tory negligence      2161 

81.  railroad  coiiipjiny  liable  in  dtunages  for  injuries  to  lx)y  for  ma- 

licious act  of  trainman  in  putting  him  off  the  train  if  it  was  done 
in  the  line  of  his  employment  and  while  acting  within  the  scope 
of  his  authority 2214 
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82.  railroad  company  not  liable  for  injuries  to  old  woman  by  falling, 

who  left  her  seat  in  disobedience  to  caution  of  conductor 8282 

88.  liability  of  railroad  company  for  death  of  brakeman  caused  by 

freight  car  being  kicked  down  against  him 2816 

84.  liability  for  injury  to  workman  resulting  from  order  of  foreman.  .3339 

85.  railroad  company  not  liable  for  damages  to  switchman  injured  by 

foreman  placing  torpedo  on  track  as  a  prank £344 

86.  trespasser  In  yards  of  railroad  company  precluded  by  his  contrib- 

utory negligence  from  recovery  for  injuries        88^ 

87.  liability  of  railroad  company  for  injuries  to  adjoining  land  owner 

by  discharge  of  surface  water  on  his  property  8876 

88.  grant  of  right  of  way  for  construction  of  railroad  does  not  give 

immunity  from  damages  caused  by  accumulation  of  suiraoe 
water 2875 

89.  liability  of  railroad  company  for  damages  from  flre  caused  by 

sparks  escaping  from  engines 2892 

90.  competent  evidence  in  such  ciise 2392 

91.  liability  of  railroad  company  for  injuries  to  employe  from  being 

struck  with  a  portable  chute  of  a  coal  bin 2488 

92.  company  only  required  to  exercise  reasonable  care  in  placing  its 

coal  chutes  so  as  not  to  injure  person  on  ladder  on  side  of  car  —  2488 
98.  degree  of  care  required  of  employe  to  discover  the  dangerous  posi- 
tion of  the  chute 2488 

94.  compensiitory  danuiges  only  recoverable  unless  death  ensues 2488 

95.  proper  measure  of  compensatory  damages  recoverable  in  such  case. 2488 

96.  verdict  flagrantly  against  the  evidence '. 2488 

RAILROAD  COMMISSION— See  Railroads,  40. 

RECEIVEBS— 

1.  allowance  to  receiver  appointed  to  take  charge  of  property  is  largely 

within  the  discretion  of  the  chancellor . .  1154 

2.  Court  of  Appeals  will  interfere  with  such  allowances  only  where 

chancellor  abuses  his  discretion 1154 

3.  in  particular  case  allowance  of  $15,000  to  receiver  reduced  to  $10,000.1154 

4.  statute  regulating  fees  of  commissioners  and  receivers  does  not 

apply  in  such  cases 1154 

6.  receiver  properly  appointed  on  application  of  part  of  joint  owners 

against  other  joint  owners  to  prevent  cutting  timber 1783 

REMOVAL  OF  ACTIONS— See  Jurisdiction,  4;  Taxation,  19,  20,  21— 

1.  dismissal  of  action  for  damages  brought  in  Federal  court  does  not 

bar  a  second  suit  for  damages  in  State  court 1687 

2.  rule  barring  second  suit  applies  only  where  former  action  was 

originally  brought  in  State  court  and  afterwards  removed  to  Fed- 
eral court  iind  dismissed 1687 

RENTS— See  Estoppel,  2;  Executions,  2;  Limitation,  Statute  of,  3. 

RES  JUDICATA— See  Appeals,  6,  9;  Dower,  4;  Municipal  Govern- 
ment, 33,  34;  Taxation,  6— 

1.  a  judgment  of  a  sister  State  fixing  liability  of  stockholders  on  sub- 

scriptions is  binding  on  all  stockholders  alike,  whether  parties 
to  the  proceeding  or  not 1157 

2.  but  it  does  not  conclude  any  stockholder  who  may  be  released  by 

the  lapse  of  time 1157 

3.  skitute  of  limitation  may  be  pleaded  in  this  State  in  action  against 

stockholder 1157 

4.  rule  that  the  law  as  declared  on  a  first  appeal  controls  the  case — 

how  limited 1225 

5.  judgment  enjoining  collection  of  municipal  taxes  for  one  year  does 

not  prohibit  recovery  of  taxes  for  subsequent  years 1358 

6.  a  junior  mortgagee  who  was  made  a  defendant  to  suit  of  the  senior 

mort^i^agee,  having  failed  to  make  defense  can  not  afterwards  en- 
join judgment  on  ground  that  the  prior  lien  should  be  credited 
by  a  certain  sum 1386 

7.  such  defense  should  have  been  made  in  former  suit 1886 

8:  a  suit  brought  against  a  personal  representative  alone  can  not  be 

pleaded  in  bar  of  an  action  brought  to  settle  the  estate  of  a  de- 
cadent    1897 

9.  plea  of  former  suit  pending  waived  by  failure  to  have  lower  court 

pass  on  it 1897 

10.  actions  prematurely  brought  can  not  be  pleaded  in  bar  of  subse- 
quent actions  properly  brought 1624 


~-  1 


INDEX,  37 

BKS  JUDICATA— Continued.  Page. 

11.  on  second  appeal  court  will  not  review  instructions  given  on  first 

trial 1670 

IS.  all  questions  on  former  appeal  in  the  record  are  construed  as  res 

judicata 8340 

RESCISSION  OF  CONTRACTS-See  Conveyances,  9,  4,  6. 
BEVIVOR— 

1.  no  necessity  of  revivor  against  heir  who  has  sold  his  interest 1488 

8.  no  revivor  against  a  personal  representative  permitted  after  a  year 
from  qualification  of  personal  representative  without  consent  — 1678 
8CHOOLS- 

1.  taxes  raised  under  special  act  for  benefit  of  a  district  sc)iool  for 
whites  must  be  distributed  pro  rata  between  white  and  colored 

schools  under  general  law . .  1491 

8.  a  majority  of  district  trustees  can  not  elect  a  teacher  at  a  meeting 

of  which  the  third  trustee  has  no  notice  and  is  not  present 1481 

S    reasonable  effort  must  be  made  to  notify  trustees 1481 

4.  tax  to  repair  and  furnish  schoolhouse  enjoined  on  account  of  joint 

Int-erest  owned  by  third  parties  in  the  building 9087 

6.  statute  authorizing  such  taxes  contemplates  that  absolute  title 
and  control  of  property  should  be  for  l)f' nefit  of  the  school 2087 

6.  amended  answer  setting  up  defect  of  title  should  have  been  per- 

mitted to  be  filed    8097 

7.  unauthorized  act  of  county  superintendent  in  abolishing  a  school 

district . .  8109 

8.  superint^^ndent  can  not  exercise  arbitrary  and  unlimited  power  In 

reference  to  ftlx)lltion  of  districts 8109 

SHERIFF— See  False  Imprisonment,  3,  4,  fi,  ft— 

1.  surety  on  official  Iwnd  of  sheriff  not  liable  for  county  taxes  col- 
lected in  excess  of  constitutional  limit 1897 

8.  county  has  same  lien  as  the  State  for  taxes  against  property  of 
sheriffs,  including  their  homesteads ...     .     8198 

8.  a  surety  of  a  sheriff  who  pays  the  indebtedness  of  the  sheriff  Is  en- 
titled to  be  subrogated  to  that  Hen "..8196 

4.  order  imposing  general  levy  for  county  purposes  sufficient 8196 

6.  sheriff  not  liable  for  negligence  In  t>nklng  Insufficient  surety  on 
bond  to  release  attachulent  if  he  exercises  ordinary  diligence  to 
ascertain  their  solvency         8996 

6.  petition  In  such  case  defective  for  failure  to  allege  that  attachment 

was  sustained ...  8296 

7.  copy  of  order  sustaining  attachment  not  filed  In  lower  court  not 

permitted  to  be  filed  In  Court  of  Appeals 8896 

SLANDER— 

1.  language  spoken  which  tends  to  injure  the  reputation  of  a  miller 
for  honesty  and  fairness  is  actionable  per  se 1906 

8.  two  separate  slanders  may  be  sued  for  in  the  same  petition  In  sep- 

arate paragraphs 1906 

STATUTES,  CONSTRUCTION  OF— See  Street  Improvements,  31. 
General  Statutes— 
1.  chapter  87,  article  3,  section  11,  relating  to  allowance  of  claims  by 

fiscal  court 1368 

8.  page  242,  relating  to  charitable  bequests 1349 

Kentucky  Statutes— 
8.  section  81,  relating  to  assignment  for  bentflt  of  creditors 1808 

4.  section  68,  relating  to   liability  of  owner  of  dog  to  person  bitten 

by  it Ifi80 

5.  section  93.  relating  to  release  of  assignees  for  l)enefit  of  cre<lltor8.  .1785 

6.  section  183,  relating  to  compenstitlon  of  county  attorney 1808 

7.  section  924,  requiring  commissioners  of  asylums  to  keep  buildings 

msuj eu •...•■...    ...    •■••....         *•*....    ...    ...  .......    ...    ...  1  tmSi 

8.  section  230,  prescribing  duties  of  steward  of  asylums 1728 

9.  section  771,  i^lating  to  rights  of  stockholders  In  corporations 1889 

10.  sections  791  and  'i93,  providing  penalty  against  railroad  companies 

for  operating  its  road  under  a  lease  without  recording  same 1880 

11.  section  820,  the  long  and  short  haul  statute  ....  1508,  1888 

18.  section  841,  providing  for  corporations  of  other  States  becoming 

corporations  of  this  State 1186 

18.  section  1110,  relating  to  change  of  venue. 1814 

14.  section  1160,  providing  penalty  for  malicious  cutting  and  wound- 
ing   1114 


y 


/ 


38  INDEX. 

STATUTES,  CONSTRUCTION  OF— Continued—  Page. 
16.  section  1242,  providing  penalty  for  unlawful  shooting  and  wound- 
ing  1801,1540,1720 

16.  section  183P,  imposing  penalty  on  oiiicers  for  neglect  of  duty 2186 

17.  section   1841a,  providing  punishment  for  unlawfully  conspiring 

together  to  in lure  others liSd- 

18.  section  1408,  relating  to  share  of  widow  in  personalty  of  deceased 

husband,  repealed  by  act  of  March  15,  18W4 2421 

10.  sections  1470  and  14S4,  prescribing  duties  of  officers  of  primary 

elections 1614 

20.  section  16A1 ,  relating  to  levies  under  execution 16B1 

81.  section  1689,  relating  to  purchaser  of  land  under  execution  obtain- 
ing writ  of  possession 1308 

22.  section  1709,  relating  to  levies  under  execution 1621 

28.  section  1740,  relating  to  fees  of  commissioners 2186 

24.  section  1798,  relating  to  cattle  giuirds  at  private  crossings 1805 

25.  section  1888,  relating  to  calling  meetings  of  fiscal  courts 1889 

26.  section  1907,  relating  to  fraudulent  conveyances 1270- 

27.  section  1907a,  providing  for  action  to  set  aside  fraudulent  convey- 

ances ....       1900 

28.  sections  1966  and  1958,  relating  to  recovery  of  money  paid  a  winner 

at  gaming 8120 

29.  section  1969,  permitting  action  against  party  for  inviting  or  per- 

suading another  to  engage  in  gaming  and  lose  money         1680 

80.  section  ijO]6,  relating  to  jurisdiction  for  appointment  of  guardians. 840O 

81.  section  20^2,  relating  to  appointment  of  guardians 196S 

82.  section  2065,  providing  for  payment  of  interest  on  legacies 1129 

88.  section  206S,  relating  to  ademption  of  legacies    1790 

84.  section  2185,  relating  to  release  of  dower  by  wife 2104 

85.  section  22*i6,  relating  to  duty  of  jailer. 2180 

86.  section  2267,  relating  to  panel  of  jury  on  trials. 8620 

87.  section  Sr858,  concerning  resulting  trusts 2016,  8425 

88.  section  2861,  relating  to  actions  for  trespass  and  injury  to  lands.  ..8180 
89-.  section  2468,  providing  lien  for  materialmen  and  mechanics.  1216,  1547 

40.  section  2486,  providing  statute  of  limitation  applicable  to  probate 

41.  section  2506,  relating  to  statute  of  limitation  as  affecting  married 

42.  section  );515,  providing  limitation  to  actions  for  injuries  to  stock 

by  railroads i062,  2124,  2188 

48.  section  2616,  relating  to  actions  for  breach  of  contract 2068 

44.  section  2528,  relating  to  assessment  of  property  for  taxation 8184 

45.  section  2524,  providing  a  limitation  for  actions  for  damages 8488 

45.  sections  2761  and  2775,  relating  to  evidence  to  sustain  tax  claims  .  .1868 

46.  sections  2826,  2^29  and  28&0,  relating  to  powers  of  board  of  l>ublic 

47.  section  2^33,  relating  to  improvements  of  streets  in  first  class  cities.  1108 

48.  section  SP834,  authorizing  courts  to  correct  assessment  of  property 

for  street  improvements. 2228 

49.  section  2985,  relating  to  sufficiency  of  assessment 1368 

50.  section  8038,  creating  cities  of  second  class 1668 

51.  section  8058,  subsection   16,  authorizing  cities  of  second  class  to 

purchase  property  for  public  park 1668 

52.  section  3064,  providing  for  fixing  salaries  of  officers  of  second  class 

cities    . .  1478 

58.  section  3137,  providing  for  appointment  of  police  and  fire  commis- 
sioners by  mayor  of  second  class  cities 1460 

64.  section  3J(i4.  relating  to  dischnrge  of  duties  of  mayor  by  president 
of  iKwird  of  aldermen  of  second  class  cities  during  the  absence  or 

dlsal)ility  of  the  mayor     ...  ...  1460 

55.  section  liHU,  relating  to  comi)ensation  of  city  attorneys 1529 

66.  section  8o«)7,  authorizing  recovery  on  apportionment  warrants  for 

.stret^t  improvements  ..      1524 

57.  section  374H,  imposing  penalty  on  jailer  for  neglect  of  duty 2180 

58.  section  JiS^'H,  fixing  compensation  of  personal  represt*ntati\eji? 1281 

69.  section   ;^^84,    relating    to   interest  on   claims    against   decedent's 

estMtvs  ...  12^9 

fiO.  section  Hl.'U),  relntlnp  t<    h^eatii.n  <*f  pest  housc^s 1484 

61.  section  ^••'il.  relaiinjr  to  neoNepy  of  taxes ...   1S39,  2124,  2188 

62.  serti(Mi  411)  ,  relatinji  tt)  distributit  n  (  f  taxes  levied  for  schocil  pur- 

poses      1421 
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68.  section  4180,  relating  to  liens  on  sheriff's  property 2l90 

64.  section  4241.  relating  to  assessment  of  property  by  information  of 

auditor's  agent 1197 

65.  section  4274,  relative  to  assessment  of  property  as  to  70  ix»r  cent,  of 

its  ciish  value,  repealed 2680 

66.  sections  4427  and  4433,  relating  to  changing  school  districts  .....  21«  9 

67.  secticm  4483,  relating  to  repeal  of  local  or  special  la\v.s. 1421 

68.  section  4437,  concerning  title  to  property  used  for  common  school 

purposes 2027 

69.  section  4643,  relating  to  stenographer's  report  of  evidence 1817 

70.  sections  4669-46(>4,  relating  to   n>lease  of  sureties  on   guardian's 

bonds ]  889 

71.  section  4843,  relating  to  failure  of  devises  to  take  effect  2810 

72.  sections  4>*49,  4SoO  and  8o9,  rt»lating  to  probate  of  wills 2218 

73.  section  R5.56,  authorizing  execution  of  offlcial  Ijond  by  sh(»riffs. ...  1297 

74.  act  of  .lune  23,  1^94,  rehtting  to  taxation  of  notes  and  mortgages 

held  by  building  and  loan  associations.  1223 

75.  act  of  1^98,  ivlating  to  assessment  of  f  ranchist's  by  assessors  in  first 

and  st*cond  class  cities 1574 

76.  act  of  IVjOO,  rt*lating  to  assessment  of  franchises  by  assessor  in  third 

class  cities  ... .  1574 

77.  act  of  UKl;?,  relating  to  rev»»nue  and  taxati<m 1674 

78.  resolution  authorizing  suit  against  the  State  and  claim  not  uncon- 

stitutional     1747 

79.  interest  properly  allowed  on  such  claim.  1747 

80.  section  12,  chapter  5,  nets  of  extra  session  19fH).  authorizing  elec- 

tions to  be  d(*clared  void  for  fraud  and  intimidation 1769 

81.  act  of  March  21,  1902,  providing  i^enalty  for  fraudulently  disposing 

of  property  of  another  is  constitutional  ...  2852 

82.  in  case  of  doubt  Cfnirts  incline  to  construe  an  act  f.s  constitutional. 236d 

83.  Revised  Statutes  of  United  States,  prohibiting  person  in  employ- 

ment of  Uniu^d  States  fnjm  nxjelving  fees  as  attorney  in  prose- 
cuting claim  against  the  government 1778 

84.  Statute  43  Elizabeth 1249 

STREET  IMPROVKMKNTS— See  Damages,  13— 

1.  liability  of  city  for  lejecting  bid  for  street  improvements  and  ac- 
cepting one  requiring  a  greater  price  for  the  work   .       1087 

a.  property  holders  may  recover  said  llabllitv  by  suit  filed  within 
five  years  after  they  pay  for  said  improvements 1087 

8.  motion  to  set  aside  judgment  denying  recovery  on  apportionment 
warrant  and  to  file  exhibits  was  made  in  time  in  circuit  court 
having  continuous  session 1149 

4.  action  on  written  contract  with  the  city  for  street  improvements 
is  not  barred  until  after  fifteen  years ...  1168 

6.  property  holder  in  first  class  city  not  liable  on  apportionment 
warrant  for  street  improvement  where  his  lots  do  not  front  the 
improvement  and  the  contiguous  territory  is  not  defined  into 
squares  by  principal  streets    1196 

6.  in  particular  case  clt?y  alone  is  liable  for  street  improvement 1198 

7.  property  In  certain  quarter  of  a  square  properly  subjected  to  claim 

for  street  improvement 1401 

8.  recovery  against  city  by  contractor  for  reamstructlon  of  streets  . .  .1491 

9.  contractor  may  recover  for  l)enefit  of  property  holders  who  had 

made  payment  under  promise  lo  refund 1491 

10.  imyment  to  contractor  by  property  holder  under  such  promise  not 

payment  for  the  city 1491 

11.  recovery  on  written  contract  for  street  Improvement  not  barred 

until  aft«r  fifteen  years 1499 

12.  proper  allegations  and  proof  to  sustain  recovery  on  apportionment 

warrant  for  street  Improvement  1524 

18.  ordinance  directing  Improvement  of  Grand  avenue  in  Louisville 

at  cost  of  property  owners  valid 1988 

14.  annexation  by  a  city  of  territory  laid  out  into  streets  and  lots  is 

sufficient  acceptance  of  streets  and  dedication  to  public  use 2209 

16.  street  Improvements  properly  chargeable  to  lot  owners  on  basis  of 

such  streets  being  dedicated  to  the  citv 2209 

16.  claim  for  street  improvement  not  invalid  because  plans  and  speci- 

fications altered  after  advertisement  for  bids 2809 

17.  authority  of  board  of  public  works  to  change  details  of  work  prop- 

erly exercised • 220 
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18.  guarantee  of  pavement  for  five  years  by  contractor  was  beneficial 

to  city 

19.  ordinance  requiring  payment  of  license  fee  by  contractor  for  street 

improvements  is  unconstitutional 

90.  objector  to  fairness  of  apportionment  of  assessment  for  street  im- 
provement should  show  that  under  his  proposed  plan  he  would 
pay  less  than  under  the  plan  adopted 

21.  question  as  to  propriety  of  subjecting  agricultural  lands  to  street 

Improvement  depends  on  facts  of  each  case ... 229^ 

92.  such  property  properly  subjected  in  particular  case 

28.  property  owner  standing  bv  and  permitting  street  improvement 
estopped  tt)  deny  liability  for  same 

24.  judgment  against  city  for  improvement  of  particular  street  was 

proper  . .  ...  2265 

25.  abutting  property  is  not  liable  for  street  improvement  where  cost 

of  improvement  e<]ual6  or  exceeds  value  of  proixjrty 2268 

26.  city  is  liable  to  contractor  for  cost  of  such  improvement 2268 

27.  city  can  not  relieve  itself  by  contract  from  liability  for  such  im- 

provement  2268 

28.  claim  against  pnjperty  owner  for  cost  of  street  improvement  en- 

forced as  assessment  fairly  made 297& 

29.  property  owner  who  complains  of  assessment  of  property  for  street 

improvement  must  show  that  method  he  proi)oses  would  cost  him 
less  than  the  method  adopted  .  2284,  2846,  2848 

80.  no  error  in  assessment  on  property  for  street  improvement  in  par- 

ticular case  ....  2994 

81.  ordinance  providing  for  street  improvement  constirued  as  fixing 

liability  of  property  owners  under  law  then  in  existence 281!^ 

82.  property  of  defendant  not  within  improvement  limit  improperly 

subjected  to  lien  for  street  improvement 2S88 

88.  where  cost  of  .street  improvement  equals  or  exceeds  value  of  prop- 

.  erty,  the  property  can  not  be  subjected  to  the  debt 2868 

84.  such  a  requirement  equivalent  to  a  personal  judgment 2868 

86.  subjecting  property  under  such  condition  is  confiscation 2S68 

86.  proper  assessment  of  property  for  improvement  of  Von   Borries 

avenue 2880 

87.  claim  for  such  improvement  could  not  cross  a  principal  street 2880 

88.  claim  for  lien   on  abutting  property  for  street  improvement  not 

invalid  on  a Ikged  ground  that  street, was  not  one  of  the  high- 
ways of  the  city 2486 

89.  public  highway  established  by  fifteen  yoars'  recognition  and  use.  2486 

40.  injunction  properly  refused  to  prevent  extension  of  Southern  ave- 

nue in  I^tonia.  2475 

41.  lien  for  strtvt  improvement  on  abutting  property  on  Floyd  street 

in  Ijouisville  enforced  as  proof  .shows  dedication  to  the  public 2478 

42.  counterclaim  for  damages  for  failure  to  complete  street  iiuprove- 

ment  in  time  properly  refused  where  land  owner  had  been  paid 

such  danuiges     2478 

STREET  RAILWAYS— See  Negligence,  11,  12;  Sheriff,  3- 

1.  degree  of  care  required  in  operating  electric  cars  at  a  high  rate  of 

speed  over  streets  of  crowded  city 1278 

2.  they  are  bound  to  exerci.se  more  than  ordinary  care 1279 

3.  verdict  for  damages  not  flagrantly  again.st  the  evidence  in  partic- 

ular cace    1279 

4.  instruction   prt:)ptTly  given  authorizing  recovery  of  damages  for 

permanent  injury  to  hidy  while  getting  off  electric  car 1687 

5.  $1,000  damages  for  permanent  injury  to  ankle  not  excessive  . .     . .  1687 

6.  liability  of  railway  company  for  danuiges  for  injuries  sustained  by 

plaintiff  by  being  run  o\er  by  electric  car  at  street  crossing 1700 

7.  not  error  to   refust^   instruction   requiring  appellee   to   look  and 

listen  for  an  approaching  c«ir 1700 

8.  defective  petition  for  malicious  prosecution  for  failure  to  pay  street 

car  fare 1SS& 

9.  street  railway  liable  for  Injuries  to  person  on  its  track  from  negli- 

gence in  running  over  him ...2365 

10.  degree  of  care  required  of  motorman  to  prevent  injury  in  such  case.2386 

11.  erroneous  instruction  as  to  contributory  negligence  of  person  in- 

jured   2366 

12.  proi)er  instruction  as  to  degree  of  care  required  of  motorman  to 

permit  passenger  to  alight  In  safety 2419 
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SUBROGATION— See  Fraudulent  Conveyances,  7—  Page. 

1.  a  party  becomes  entitled  to  be  subrogated  to  a  debt  when  the  cred- 

itor accepts  his  obligation  for  it  in  the  place  of  the  original  obli- 
gation   1199 

2.  rule  as  to  subrogiation  to  debts 1300 

SURETY— See  Attachment,  2;  Bills  and  Notes,  10, 11;  Burden  of  Proof, 

4:  Guardian  and  Ward,  1,  2,  8;  Parties  to  Actions,  «;  Pleading,  81; 
Sheriff,  3,  5- 

1.  surety  on  supersedeas  bond  released  from  liability  for  debt  by 
sheriff  levying  execution  on  property  of  the  debtor  sufficient  to 
ptiy  the  debt 1151 

8.  lien  on  s*iid  property  enures  to  the  benefit  of  the  surety 1151 

8.  surety  on  official  bond  of  sheriff  not  liable  for  county  taxes  col- 
lected in  excess  of  the  constitutional  limit    1897 

4,  liability  of  surety  on  such  bonds  meitsured  by  the  terms  of  the 
bond 1897 

6.  where  surety  gives  his  individual  note  to  satisfy  the  del)t  he  may 
purge  the  debt  of  all  usurious  interest  iKiid  l)y  either  him  or  the 
principal        1780 

6.  delay  by  surety  of  seven  years  before  filing  amendment  claiming 

credits  estops  him  from  asserting  same 1844 

7.  release  of  prisoner  charged  with  offense  under  indictment  suffi- 

cient consideration  to  bind  surety  on  bond  2257 

8.  proof  fails  to  show  any  indulgence  to  principal  which  would  re- 

lease surety 8426 

'TAXATION— See  Appeals,  9;  Parties  to  Actions,  7;  Res  Jiulicata,  6 — 

1.  correct  method  of  assessment  of  bridge  property  partly  within  and 
partly  with(mt  the  Stiite  for  franchise  taxes 1177 

d.  State  Board  of  Valuation  and  Assessment  can  not  adopt  a  method 
of  assessment  that  will  estop  a  sub»e<iuent  boarti  from  adopting 
a  different  method 1177 

-8.  mandamus  lies  to  compel  county  judge  to  hear  and  determine  lia- 
bility of  railroad  company  for  taxation  on  motion  of  auditor's 
agent 1197 

4,  but  not  to  control  his  judgment  in  the  matter 1197 

-6.  an  appe-al  lies  from  his  det<ermiuation  in  such  matter 1197 

6.  a  dismissal  of  the  action  by  county  judge  for  want  of  jurisdiction 

is  not  a  judgment  determining  whether  the  property  was  liable 
to  assessment  or  not 1197 

7.  building  and  loan  association  not  liable  for  taxes  on  notes  and 

mortgages  held  by  it  since  June  23,  1894 1888 

8,  a  lien  for  taxes  can  not  be  enforced  against  property  which  has 

been  transferred  more  than  five  years ' 1839 

9,  but  the  statute  does  not  limit  the  time  within  which  a  lien  for 

%ax«s  shall  be  enforced  against  the  owner 1840 

10.  taxes  do  not  become  due  until  after  assessment 1840 

11.  action  to  recover  taxes  are  barred  five  years  after  assessment 1340 

18.  personal  property  is  only  subject  to  taxation  in  county  of  owner's 

residence 1780 

18.  sufficiency  of 'description  of  omitted  personal  property  in  informa- 
tion filed  by  auditor's  agent 8006,8048 

14.  question  as  to  sufficiency  of  description  only  available  on  motion 

to  make  more  specific 30O5,  8048 

16.  such  objection  not  reached  by  demurrer 2005 

16.  personal  liability  of  curators  for  taxes  on  property  omitted  to  be 

assessed  by  them  8008 

17.  a  bridge  belonging  to  a  railroad  company  has  no  franchise  separate 

from  the  franchise  of  the  railway  subject  to  taxation 8184 

18.  right  to  assess  omitted  property  is  limited  to  five  years  from  time 

it  should  have  been  assessed 8124,  8188 

19.  where  State  is  a  party  to  a  proceeding  to  recover  taxes  case  can 

not  be  removed  to  Federal  court 2184 

80.  right  of  removal  to  Federal  court  does  not  apply  to  tax  proceedings. 2184 

1J1.  tax  proceedings  can  not  be  brought  in  a  Federal  court 8184 

88.  a  proceeding  to  assess  property  is  an  action  within  the  metinlng  of 

the  stiitute 8138 

88.  sufficient  description  of  personal  property  in  information  to  assess 

same 8147 

84.  objection  to  sufficiency  of  description  should  be  raised  by  motion 

to  make  more  specific  and  not  by  demurrer 2147 

vol.  24—4 
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85.  heirs  liable  for  taxes  on  property  received  from  ancestor  to  extent 

of  property  received tl4T 

26.  suflficlent  compliance  with  the  law  relating  to  aasessment  of  rail- 
roads for  taxation 8178 

TELEGRAPH  COMPANIES- 

1.  liability  for  negllRence  of  telegraph  company  in  delivery  of  mes- 

siif^e  announcing  death  of  plaintiff's  mother 14S8 

8.  proper  Instruction  fixing  measure  of  damages  in  such  cases    1488 

8.  liability  of  t-elegraph  company  for  negligence  in  delivery  of  mes- 
sage announcing  death  of  plaintiff's  son . .  8008 

4.  proper  instruction  in  such  case 8008 

TELEPHONES- 

I.  privilege  given  by  city  to  telephone  company  not  exclusive 1(J7C 

8.  second  telephone  company  granted  such  privilege  may  enjoin  first 

company  from  obstructing  operation  of  its  lines ...  167ft 

8.  that  second  com  pan  v  is  a  foreign  corporation  will  not  prevent  it 

from  obtaining  an  injunction 1678 

4.  such  objection  only  available  in  a  direct  proceeding  by  the  govern- 

6.  telephone  company  has  no  authority  under  the  Constitution  to 
construct  its  line  through  a  city  without  permission  from  the 
council 8858 

6.  liability  for  death  of  an  employe  killed  by  wire  coming  in  contact 

with  electric  light  wire  through  negligence  of  employe  in  charge 
of  the  work 8980 

7.  proper  instruction  as  to  degree  of  care  required  of  telephone  com- 

panies to  a^oid  Injuries  from  electricity 8680 

TITLE— See  Appeals,  1— 

1.  appellee  having  had  adverse  possession  of  land  for  about  twenty 
years  has  a  better  title  than  appellant 1680^ 

8.  an  action  in  trespass  to  try  title  to  land  Involving  location  of 

boundary  line,  instruction  should  be  confined  to  issue 1671 

8.  appellant' has  no  title  to  land  where  his  vendor  has  previously 

conveyed  It  to  another 1688 

4.  owner  of  mineral  rights  In  land  can  properlv  maintain  action  to 

quiet  his  title  where  his  rights  are  reserved  in  a  deed 1668 

6.  owner  of  the  surface  nor  his  vendee  can  claim  same 1658 

6.  title  under  pat(»nt  granted  in  1846  superior  to  title  under  patent  of 

1881  where  junior  patentee  does  not  show  possession 1691 

7.  action  to  quiet  title  not  maintainable  where  notes  and  mortgage 

executed  by  plaintiff  alleged  to  be  without    consideration  and 
fraudulent 1848 

8.  action  to  cancel  on  the  ground  of  fraud  is  transitory 1848* 

9.  where  such  notes  were  executed  in  Shelby  countv,  where  land  lies, 

circuit'  court  of  that  county  has  no  jurisdiction  unless  process 

served  in  that  county 1848 

10.  in  action  involving  title  to  land  peremptory  instruction  for  de- 
fendant properly  given  where  plaintiff  failed  to  produce  deed 
under  which  he  claimed .' 1940 

II.  in  same  action  particular  map  incompetent  evidence 1940 

12.  proof  insufficient  to  show  that  survey  was  made  and  patent  ob- 

tained by  father  for  benefit  of  his  son 8878 

13.  son  incompetent  to  testify  as  to  declaration  of  his  deceased  father 

as  affecting  title 8878 

14.  possession  of  land  under  title  from  father  since  1844  not  disturbed.  jOT 

15.  100-acre  survey  included  in  general  description  of  larger  tract 8878 

16.  in  p^irticular  0ii.se  appellees  had  the  Ijetter  title 8888 

17.  finding  of   fact  by  chancellor  on  question  of  title  given  some 

weight 8881 

18.  inchoate  right  of  dower  in  land  no  objection  to  title  as  purobaser 

can  obtain  indemnity  on  covenant  of  warranty 

19.  defendants  in  actiim  for  tresxMiss  protected  by  fifteen  years'  poa- 

session 

20.  claim  for  land  and  growing  timber  in  action  to  quiet  title  to  land 

rests  upon  covenant  of  warranty 8416 

21.  petition  failing  to  allege  that  there  was  a  warranty,  presumption 

is  against  the  pleader 8118 

TRESPASS^ 

owner  of  land  not  in  the  actual  pos8e.ssion  may  maintain  action  to 
recover  damages  for  a  trespass 8180 
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TRUSTS— See  Assignment  for  Benefit  of  Creditors,  4,  5,  6,  7;  Husband 
and  Wife,  16,  17,  18;  Wills,  2—  Page. 

1.  a  widow  under  the  will  of  her  husband  had  authority  to  make 

successive  appointment  of  trustees 181E 

2.  trustee  and  cestui  que  trust  had  authority  to  sell  property 1313 

8.  a  trustee  appointed  to  hold  and  deliver  county  bonds  on   certain 

conditions  entitled  to  compensfition  for  his  trouble ;  also  to  an 

allowance  for  attorney's  fees 1869 

4.  trustee  authorized  t«  employ   an  attorney  to  advise  him  in   the 

management  of  the  trust  1369 

6.  said  trustee  had  the  right  to  institute  action  in  circuit  court  to 

ascertain  his  duties,  settle  the  trust  and  have  allowances  made. .  .136^ 

6.  not  necessary  that  trust4?e  should  have  first  applied  to  fiscal  court 

for  allowance  of  compensation 1869 

7.  not  presumed  that  trustee  of  such  an  important  trust  should  have 

assumed  to  perform  his  duties  without  compensation 1869 

8.  allowance  of  $4,000  to  trustee  approved 1369 

TURNPIKES- 

1.  judgment  for  compensation   for  condemnation   of   turnpike   in- 

creai^ed  from  Jlfi,(0O  to  J2(»,000  under  the  evidence lS6a 

2.  turnpike  company  is  liable  for  injury  c*iused  by  plaintiff's  horse 

breaking  through  defective  bridge  and  injuring  rider 1841 

8.  duty  of  compmy  to  inspect  such  bridge  and  know  its  condition. . .  1841 

4.  peremptory  instruction  for  defendant  improperly  given  1341 

USURY— See  Building  and  Ltmn  Associations,  a,  S;-  Surety,  5 — 

1.  usury  proijerly  deducted  from  nott^s 1354 

3.  amount  paid  by  obligors  of  notes  for  indulgence  of  time  to  file  an- 

swers is  not  the  payment  of  usury ...       .  1 48&. 

,8.  usurious  interest  included  in  notes  made  by  original  debtor  can 
not  be  recovered  by  his  personal  representative  or  heirs  after  they 
have  made  a  new  transaction  fully  satisfying  the  original  in- 
debteness 148(1 

4.  usury  embraced  in  renewal  notes  executed  by  them  aft-er  the  nova- 

tion properly  allowed  the  heirs 148ft 

6.  where  surety  in  settlement  of  debt  of  his  principal  executes  his 
own  note  for  same  he  may  recover  all  usury  paid  during  exist- 
ence of  debt  while  he  was  surety 1558 

6.  in  suit  on  one  note  containing  usury,  *he  usury  paid  on  former 

notes  more  than  twelve  months  before  can  not  be  deduct'ed 192& 

7.  the  rule  is  the  stime  although  all  the  notes  were  executed  as  part 

of  same  contnict  1988 

VENUE— See  Criminal  Law,  21,  41. 

VERDICT— See  Bills  and  Notes,  16;  Negligence.  16;  Passway,  4. 
WARRANTY-See  Champerty,  1,  2,  3;  Title,  20,  21— 

1.  measure  of  damages  on  breach  of.warninty  where  a  strip  taken  for 

a  street 1266 

2.  assessment  list  not  competent  evidence  in  such  case 1267 

8.  the  assessor  would  be  a  competent  witness  in  fixing  its  valuation.  1267 
4.  same  evidence  admissible  on  suit  for  breach  of  warranty  as  would 

be  admissible  where  city  seeks  to  condemn  it 1266 

6.  contract  of  warranty  of  threshing  machine  and  straw  stacker  did 

not  extend  to  engine  purchased  from  another  party 1 86a 

WILLS— See  Evidence,  13,  2b,  HO,  :J7;  Homestead,  2,  3— 

1.  interest  on  legacy  should  l)e  calculated    from  the  time  it  is  due, 

applying  payments  first  to  the  satisfaction  of  the  interest  due 1122. 

8.  after  devising  estate  to  children  absolutely,  expi-ession  of  request 

that  the  devisees  shall  devise  saiue  in  a  particular  way  does  not 

eremite  a  trust  ...  1165 

3.  particular  clause  of  will  does  not  exclude  grandchildren  from  in- 

terest of  deceased  children 1167 

4.  a  bequest  ft)r  masses  for  the  reposes  of  the  testiito^and  his  relatives 

is  valid * 1248 

5.  a  bequest  of  13,000.  the  income  of  which  is  t-o  be  applied  in  rewards 

of  merit   to   children   in  the  parochial   schools  of   Louisville,  is 
valid         1249 

6.  a  bequest  of  13,000,  to  be  applied  by  a  bishop  to  any  charitable 

uses  he  may  d«*sire,  is  too  indefinite 1249 

7.  a  bequest  of   100  acres  of  land   to  the  Society  of  Jesus,  known  as 

the  Jesuit  Order,  is  too  indefinite  as  it  is  not  to  an  identified  or 
ascertainable  object 124d 
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WILLS— Continued—  Pago. 

8.  the  extent  to  which  the  Rtatute  of  Elizabeth  and  the  doctrine  of 

cypres  exists  in  this  State  in  the  construction  of  wills 1S48 

9.  a  bequest  of  the  residue  of  an  estate  to  be  invested  and  placed  in 

trust  with  the  bishop  of  the  Catholic  diocese  of  Louisville  and 
three  others  for  the  establishment  of  a  home  for  poor  Catholic 
men  is  sufficiently  definite  to  be  enforced 1^19 

10.  executor  charged  with  the  care  and  custody  of  testator's  daughter 

guilty  of  neglect  in  finding  and  caring  for  her 1331 

11.  legacy  misappropriatetl  by  executor. 1331 

13.  under  particular  will  a  son  was  given  a  defeasible  fee,  subject  to 

be  defeated  by  his  death  without  living  issue  before  his  mother ..  1618 
18.  the  son  having  sur^'ived  his  mother,  conveyed  a  fee-simple  title  to 

his  vendee 1618 

14.  same  rule  applies  in  appeals  from  verdicts  in  will  cases  as  in 

other  cases 1749 

15.  verdict  against  a  will  palpably  against  the  evidence 1749 

IH.  extent  to  which  statements  of  testator  are  admissible  as  evidence 

of  undue  influence 1749 

17.  acts  and  declarations  of  husband  of  testatrix  competent  to  support 

contention  of  contestants  as  to  undue  influence 1749 

18.  objections  to  questions  propound(»d  to  husband  as  t^)  stAtenients 

made  by  him  to  his  >vife,  the  testatrix,  improperly  sustained.  ...  1749 

19.  a  da  ugh  t<»r  in-law  given  all  the  real  and  perRonal  estate  not  en- 

titled to  houses  and  lots  purchased  liy  testator  after  making  will.  1790 

20.  rule  as  to  ademption  of  legacy  only  applies  .to  heirs  of  testator 1790 

21.  under  particular  will  wife  or  testator  vested  with  fee-simple  title 

to  all  tlie  estate 1966 

22.  wife  of  testator  entitled  to  life  estate  in  land  against  claim  of  her 

daughter-in-law  for  alimony  and  the  claim  of  purchase  from  her 
son 1987 

23.  vacant  lot  not  included  in  devise  of  particular  property 2031 

24.  parol  evidence  admissible  to  show  latent  defect  in  will  as  to  lot 

.  intended  by  devise . .   . .     9081 

25.  where  joint  devise  to  wife  and  child— favored  rule  to  construe  de- 

vise to  wife  as  for  life  only : 2110 

26.  executors  given  full  authoritv  under  will  to  sell  and  convey  real 

estfite  '. ■ 2116 

27.  where  a   joint  devise  of  property  is   made   to   two   persons,  with 

directions  that  it  should  pass  to  others  in  case  they  died  without 
children,  on  death  of  one  his  heirs  inherit  his  share    2164 

28.  on  probate  of  will  not  competent  to  consider  that  devise  was  void 

for  uncertainty 2217 

29.  such  questions  can  be  raised  only  in  suit  to  put  it  in  operation ....  2218 

80.  under  particular  will  daughter  of  testator  entitled  to  fee-simple 

title 2246 

81.  the  policy  of  the  law  is  to  treat  all  estates  as  vested 224fi 

32.  on  failure  of  charitable  bequest  to  take  effect  property  reverted  to 

heirs  of  testator  in  fee  simple 2310 

53.  heir  by  devise  vested  his  devisee  with  a  fee  simple  title 2310 

>34.  a  devise  of  the  "homo  farm  on  which  I  now  reside,  known  as  the 
Drenan  farm,"  did  not  include  111  acres  adjoining  purchased 
after  the  will  was  written 2408 

35.  devisee  should  not  be  credited  in  settlement  of  estate  with  taxes 

paid  on  his  individual  property 2408 

36.  taxes  paid  on  decedent's  estate  should  be  credited  on  rent*  col- 

lected  2403 

37.  a  request  made  in  the  will,  that  a  devisee  should  dispose  of  his 

estate  in  a  particular  way,  does  not  create  a  trust ...  2458 

38.  probate  of  will  properlv  refused  after  eleven  years  from  death  of 

testator * 2486 

39.  personal  property  held  in  trust  for  the  benefit  of  testator's  daugh- 

ter construed  to  belong  absolutely  to  the  daughter 2600 

40.  on  her  death   it  passed  t<.i  her  husband  and  was  subject  to  their 

debts 2500 

41.  a  devisee   holding   property  until   his   son   arrived  at  the  age  of 

twenty -one  years  may  devise  same  to  his  wife  until  that  time....  2617 
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